APPLICATION N® 25439/94

Younes EL MAZIANI v/FRANCE

DECISION of 5 Apnl 1995 on the adnussibility of the application

Article 8, paragraph 1 of the Convention The expulvion of someone from a countiy
where close members of hts family live may interfere with us right to respect for famih

fife

Article 8, paragraph 2 of the Convention Deportation following conviction of an
alien who entered French teeritory at the age of eleven and who 1s mariied to a Fronch
national Interference in accordance with the law and considered on the facts to be
necessary in a democratic societv for the prevention of disorder or crime and
proportionate to the aim pur sued in the light of the sertousness of the affence and the
applicant’s Iinks with s country of origin

THE FACTS

The applicant 1s a Moroccan citizen He was born 1in 1967 in Morocco Before
the Commussion he 15 represented by his lawyer, Mr Romuald Gbedev of Sant Die

The facts of the case as submutted by the apphcant may be summansed as
follows

The apphecant arnved n France with his mother m January 1978, when he was
eleven, m order to rejoin his father On 13 June 1991 he married a French citizen

Between 1983 and 1986 he was prosecuted twenty five times for theft and
offences against the person



On 21 June 1988 Doubs Assize Court sentenced the applicant to twelve years'
impnisonment for gang rape

On 26 August 1991 the Minister of the Interior 1ssued a deportation order against
the applicant under Articles 23-25 of the Ordinance of 2 November [945 (as amended)
on the Condinens for Aliens' Entry mnto and Residence 1n France, the Commusston on
Deportation having, ¢n 4 Apnl 1991, recommended his deportation The ground of the
deportation order was that the apphicant’s conduct made s presence on French
ternitory a grave thredt to public order (ordre public)

The applicant apphed to Nancy Admimstrative Court to have the deportation
order quashed, relying on tus night 1o respect for ins famuly hfe

On 16 June 1992, Nancy Adnumstrative Count distmssed the apphication The
applicant appealed to the Conseil d’Etat”

On 4 February 1994 the Conseil d’Etat” dismussed the appeal on the following
grounds

"In support of s application to have the deportatton order made agamst him by
the Minister of the Interior on 26 Augusi 1991 quashed, M E M [the applicant]
submuts that hts whole famely hves in France that he has been mamed to a
French citizen since 14 June 1991 and that he no longer has any links with
Moroccao, of which he 15 a national However, the case hle reveals that M E M
was sentenced to twelve years’ imprisonment for rape by Doubs Assize Court
on 21 June 1988 Guven the seriousness of this offence, the decision 1o deport
M E M, who does not claim to full into any of the calegories of person
covered by Article 25 of the Ordinance of 2 November 1945, against whom
such an erder cannot be made, did not infringe the appellant’s rnght to respect
for his family life to an extent greater than was neceswary for the protecton of
public order Hemg, M E M has no grounds for his claim that Nancy
Administrative Court misdirected nself 1n law 1n reaching its judgment
dismussing his application for review of the above mennoned ministenial order
of 26 August 1991

When the applicant was released frem prison he refused to board a plane to
Morocco

On 27 July 1994, the President of the Commussion rejected the applicant s
request for Rule 36 of the Rules of Procedure to be applied
COMPLAINTS

The applicant claims that he can nenther speak nor wiite Arabic and that he no
longer has any tamily in Morocco Given that he 1» marmed o a French citizen, he
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considers that expelling him from French terntory would disrupt his private and family
hfe to a mamfestly excessive extent and would consutute a violaton of Arucle 8 of the
Convention

THE LAW

1 The applicant complains that, taking into account hus family ties 1n France, the
deportation order breaches his nght to respect for s private and famuly hfe as
guaranteed by Arucle 8 of the Convention

Article 8 of the Convention provides as follows

“1 Everyone has the right 1o respect for his private and family life, his home
and hiy correspondence

2 There shall be no interference by a public authonty with the exercise of
this right except such as s m accordance with the law and 15 necessary in a
democratic society n the interests of nanonal security, public safety or the
economic well being of the country for the prevention of disorder or crime, for
the protection of health or morals, or for the protection of the rights and
freedoms of others ’

The Commssion recalls 1ts case law, according te which Article 8 of the
Convention does not guarantee, as such, the nght for an alien not to be expelled from
a particular country, nor a right to reside 1n a4 particular country (see, for example
No 9203/80, Dec 5581, DR 24 p 239) However, taking 1nto account the right to
respect for farmuly life protecied by Article 8 expelling a person from a country where
his family lives may pose 4 problem 1n relation to that provision of the Convention (see
No 9478/81, Dec B1281. DR 27 p 24

In that regard, the Commission notes that the applicant came to France at the age
of eleven, that all his farmly live there and that he has lived there ever since It notes
that he married a French cittizen 1n 1991 The Commussion considers that tabing o
account the family ties and other hnks tha the applicant has in France, the deportation
order constitutes an wnterference with fus right 1o respect for his poivate and fasmuly ife
within the meaning of Article 8 para | of the Convention

For an interference with a person’s night to respect for his private and tammly life
to be compatble with Article 8 of the Convention, 1t must, under paragraph 2 of that
Arucle, be in accordance with the law pursue one or more iegiimate auns and be
necessary 1n a democratic soctety for that or those aims to be achieved

In the present case, the deportation order was made under Articles 23 25 of the

Ordinance of 2 November 1945 {as amended) on the Conditions for Aliens’ Entry and
Residence Therefare, the interference v i accordance with the law
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The Commussion notes that the deportation order aims to prevent disorder which
15 a legiimate aim within the meanmg of Artcle 8 para 2

As regards the question whether the 1nterference was necessary, the Commession
observes that the applicant armved 1n France at the age of eleven, so that 1t can be
assumed that he 1s not completely unfamiliar with his country of ongin, and that, in
particalar, he can speak and understand Arabic Admttedly, the applicant mamed a
French citizen on 14 June 1991 However, us right to rematn 1in France was already
precanous at that ume since on 4 Apni 1991, the Commission on Deportation had
recommended his deportation and the deportation order was made on 26 August 1991

A crucial factor in assessing the proportionality of the deportation 15, however,
the seniousness of the offence commutted by the applicant, which 1s reflected by the fact
that he was sentenced to twelve years’ wnpnsonment by Doubs Aswize Court

Having regard to the above and 1n pdarticular, first, to the seriousness of the
cnme commutted by the applicant and the sevenity of the sentence imposed on im and,
secondly, to the fact that it cannot be concluded that the apphcant has lost all ties with
Moarocco. the Commussion considers that, 1n the circumstances of the case, the French
authorities could reasonably take the view that deporting the applicant was 4 measure
which was necessary m a democratic society for the prevenuon of disorder or crime
within the meaning of Article 8 para 2 of the Comennon (see No  16990/90,
Dec 7492, unpublished) It follows that the application 1s mamfestly dl-founded
within the meaning of Article 27 para 2 of the Convention

For these reasons, the Commussion, by a majonty,

DECLARES THE APPLICATION INADMISSIBLE

145



