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The claimant is the trustece of two trusts, namely the Will Trust and the
Grandchildren's Trust, These were established by the first defendant’s parents and the
grandehildren in question are the fourth to ninth delendams. The fourth to seventh
defendants are the first defendant’s children, the eighth and ninth defendants are
children of the first defendant’s deceascd sister and her bushund. The third defendant
is the Tirst defendant’s wife; the second defendant 1s a trustee of the Grandchildren's
trust with the claimant and the first defendant. The elaimant, the first defenduant and
he third delendant are the trustees of the Will Trust,

The claimant secks the cour’s dirgetions in relation 1o the winding up of the
Grandchildren’s Trust and a discretionary fund which is part of the Will “{'rust.

“Ihere is now much common ground as to how this should be achicved but the trustecs
are still divided as to the division of the discretionary Tund in the Will Trust and in
particular whether certain funds, called the M Funds, are 10 be ineluded in a division
of the discretionary fund, and to what extent the trustees should overtide a letter of
wishes in respect of those Tunds in an attempt to achieve a2 more ¢qual division of
funds between the two branches of the family. In order 1o understand all this it is
necessary to look ot the trust instruments and the history of the tamily so as to
understand the differences that have emerged and why maners have ended up in
Jitigation. As 10 that 1 should mention at the outset that I declined 15 penait cross-
examination and have proceeded on the basis that this is essentially non-hostile
Jitigation in which there ave differences of perspective, of approach and values
hetweaen the trusiees, but in adjudicating on this and in deciding the right way forward
i is not necessary 10 make detailed findings of faet. The first defendant’s good faith is
not in issue in the sense thal no dishonesty is alleged, and the accusations at their

highest are of peesonal hostility in regard 1o the cighth and ninth defendants and their
family,

In addition o the Will Trust and the Grandchildren™s Trust 1here was a discretionary
trust cstablished by the first defendant’s parents on 7 March 2000 for the benefit of
the first and third defendants and all the grandchildren, whose sole asset was a
property in Gloucestershire which has been sold, On sale it realised £440,000 which is
now ealled the M Fund. There was a letter of wishes in relation to that trust which
reads ais follows:

“To the trustevs of the {...| discretionary trusl.
1. Overall Aims.
Qur basic thinking in creating the discretionary trast is «or

tax planning purposes so that we can make a gift of our
house in [Gloucestershire| for inheritance tax purposes
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Nuting [the first defendant’s] lifetime we would like you 10
hold the house for [his] primary use. 1f the house is sold
within his lifetime we would like you te hold the proceeds
for [him] absolutely.

n the event of fthe first defendant’s| death, we would Jike
the house 10 be principally held tor the benefit of [his] wife
and children.”

In Jact, for reasons of adminisirative convenience it was decided 1o appoint the M
Fund 1o the discretionary fund of the Will Trust so that thase funds puw stond on the
terms of the Will Trust which are subject 10 a power of apppintment in favour of
discretionary beneficiaries including the Settfor’s widow (now deceased), wgether
with the Setilor’s children and later issue, Subject to that overriding power of
appointment, the trust is for the Scitlor’s widow for life and therealicr on
discretionary frusts of income and subject thereto with a residuary gift by which the
fund is split as to one third 1o the first defendant or the third defendant by substitation
and two thirds to all the grandchildren, There is a letter of wishes nlso in relation to
the Will Trust and this reads, so Gar as relevant, as follows:

4, Pravision for my children and grandchildren,

4,1 Inthe event of [my wife's| death or of her predeecasing me,
jthe first defendant] or [his] widow and my grandchildren are
the main residuary beneficiarics. :

4.2 1 would like the trustees to give the sum of £20,000 free of
tax to the first wife of my son [the first defendant].

4.3 Subject to this gift 1 would like the residue to be split into
three parts so that one third Is given to my son [the first
defendant] und two thirds is given to my grandchildren equally
per capita.

4.4 If [the first defendant] predeceases me 1 would like his
share 1o o in the first Instance 1o his sceand wife, If she too
predeceases me [ would like his share to accruc to the
grandchildren’s shares.

4.5 If any of my grandehildren predecease me, leaving children,
1 would like those children to take the share their paremt would
have taken.

4.6 1 would like my trustees 1o consider using their ¢lause 8
power of appointment to hold the grandchildren’s share in the
most tax ¢fficient administratively convenient way. For
example, the trustees may decide to hold the grandchildren’s
shares on accumulation and maintenance trust to delay their
right 10 income until 25.

5. Coordination Between Trustegs.
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[ should like you to laise closely with the trustees of my
grandchildren’s seitlement to ensure that the most appropriute
averall provision is made for [my wife], my son and
grandchildren.”

Ihe letter of wishes largely reflects the residuary disposition in the will,

The CGrandchildren's Trust is an accumulation and maintenance trust with powers of
advancement for all the grandchildren up 1o the age of 25 when each grandchild
becomes entitled to income but not capital from the trust fund. The letter’s wishes in
relation to the trust fund reads as follows:

“Overall Aims,

Our basic thinking in creating the Grandchildren’s Trust is to
pass the henefit of our life assurance policies to our
grandchildren.

As far as practivably possibie we would like you to treat all our
grandchildren equally.”

Three of the first defendant’s children, (that is the fourth to sixth defendants) huve
coch received their shares but the seventh defendant and the eighth and ninth
defendants have not, In fact. it seems that the cighth und ninth defendants were not
aware of their interest in the Grandchildren's Trust unti) 2013 ‘and were not aware of
their interest in the Will Trust until February 2017,

As 1 have indicated there is now a large measure of agreement in relation o the
winding up of the (Grandchildren's Trust and the Will Trust diseretionary funds on the
basis ol cquality between the six grandehildren, but that has only emerged in the
course of this ¢laim and it is a result 1o which the first defendant. and it would seem
afso the second and third defendants, have been set against for some time The
position of the second and third defendants is that they have filed evidence that they
support the position taken by the first defendant and one infers that the inifiative in
this respect was taken by the first defendant. 1t is ¢lear from his correspondence that
he wanted to exelude the eighth and ninth detendants in favour of his own children in
relation to both the Will Trust and Grandchildren’s Trust, "The reasons for this appear
10 be essentially emotional, that involved a desire 1o punish the cighth and ninth
defendant in relation to their conduct towards their grandmother. while she was alive,
‘The estrangement hetween the two branches of the family gocs back to the eighth and
ninth detendant’s mother's tragic carly death and the breakdown of the relationship
with her husband who is of course the father of the cighth and minth defendants, It is
in my view impossible and unnecessary for present purposes to seek to analyse any of
this or to attribute blame for it. Counsel for the firsl defendant says that the stance of
the first defendant was based on moral grounds in relation 1o the eighth and ninth
defendamts’ behaviour once they had become adult. The first defendant has in his
view aftempted to fulfil what he perceived to be his late parents’ wishes bui in my
judgment this may fail 1o appreciate the difficult conflict af emotional loyaltics that
the cighth and ninth defendants faced. More important in my view are the purposes of
the trusts and the original letters of wishes. The trusts were established to provide in
part for the grandchildren financially and in my view to scek 1o pass over any
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entitlement in the way the first defendant has sought 1o do in the past was not
consistent with his duties as a fiduciary, 1 was relerred 10 Lewin an Trust in the 19"
cdition at para 29-151 which summarised the duties as follows:

1. A duty 1o act responsibly and in good faith

2, A duty 1o take only relevant matters into agcount
3. Aduty to aet impartially. and

4. A duty not o act for an ulterior purpose.”

In my view the first defendant’s previous stance, and by adoption the position of the
other trustees apart from the claimant, fhiled o take into account all relevant matters
so as to fail in impariality and to amount 10 a purpose outside the range of
permissible actions. In particular the attempt 1o negotiate a settlement by way of pay
ofl in respect 10 these benefliciaries cannot in my yview be reconciled with these
principles or with their claboration in the case law, 1 was referred 1o re. Huyes
Setilement [1982] 1 WLR 202 at 209 Mcgarry V-C' said this.

“Whereas o person who is not in a fiduciary position is free to
exercise the power in any way he wishes, unhampered by any
fiduciary duties, a trusice 1o whom such o power is piven is
bound by the duties of his office in exercisiug that power to do
50 in a responsible manner nccording 1o its purpose. 1t is ot
enough for him 1o refrain from octing capriciously; he must do
more. e must “take such a survey of the range of abjects or
possible heneficiaries..” as will enable him to carry out his
Fiduciary duty, He must find out “the permissible area of
sclection and consider responsible in individual cases whethera
sontemplated beneficiary was within the power and whether in
relution to other possible claimants a particular pround was
appropriate”s in re. Baden No. 1 11971) AC: 424, 449, 457 per
Lord Witherforee.”

In these circumstances the claimant has been placed in a position where he cannot
accede 1o the wishes of the other frustees and retire where he perceives there is an
intended breach of trust which he would facilitate as this might expose him to a
potential ¢claim in that respeet: sec Lewin on Trust 19™ edition para 14-064,

He has offered to retire in favour of a new professional trustee but that has not been
taken up. He obviously would be content to retire if the court directs him to accede to
the other trustees” wishes or it authorised by the court but would preter that his
solution as to the winding up of the trusts and the issues which have arisen should be
adopted and in ¢ffect imposed on the opposing trusiees, Onge the way forward has
been decided upon then It is obviously necessary for the claimant to retive given the
circumstances and the Will Trust will continue in reélation to appointments which were
made on revocable trusts of two properties In favour of the first and third defendant
and his children which are described as released funds. These are propertics which
were appointed from the Wall Trust in 2001 and 2002. { shall refer later to these
appointments in relation to an examination of the claimant's proposals. it is not
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suggested that these appointments should be revoked. but the claimant argues that the
fact of these appointments and the values involved should be taken into account when
deciding on further distributions and in particular the appointment of the M Fund.

Before fuming 1o this it is appropriate 10 deal with the question whether in the
circumstances the court should interfere in quite the way the claimant proposes.

‘The first. second and third defendants. who [ will refer to as the defending trustees,
rely in particular on Lewin (op.eit) at para 29-071:

“Peadlock.

Where the aflairs of the trust are deadlocked in any particular
respeet the coprt has jurisdiction to resolve the deadlock. There
is no deadlock merely because the trustees if required to be
unanimous eannot agree on the excreise of a power or if they
can act by a mgjority are evenly divided: power in such a case
remuing unexersised. Where however they have a duty to act
bt there is more than one way in which it can be fullilled, suck
us the duty to invest the trust fund or where they have two
alternative powers without a duty. such as the power to self an
asset the power to retain i1, then in the absence of unanimity or
the requisite majority the court may interfere. Deadlock is a
good reason for the trusices to surrender their diseretion 1o the
court but it may be that even in the absence of a surrender the
court gan direct deadlncked trustees to exercise a power in a
given way.,

Note: 214 to that paragraph refers to Garnham v PC [2012]
JRC G50 at paras 83-84 but goes on “sed quacre in view of the
general rule that the court does not dictate to trustees how to
exercise their powers.., there are other ways of breaking
deadlocks, such as the removal of some trustees or the
appointment of new ones,”

‘The decision in the Garnham case is a decision of the Royal Court of Jersey, The
question was whether » disputed debt said to be owed to an estate should be collected
by the executors or assigned to the residual legatee to investigate it and collect it. The
bailift’ of Jersey said this at paragraph 83:

“In thosc circumstances it is the court that must break the
deadlock by directing the executors to follow whichever course
the court thinks is preferable in the interests of the beneficiaries
of the estate. We should add that in this context the cxpressions
legatees and beneficiaries may be used interchangeably.”

He went on at paragraph 87 (3):
“We accept that where executors of trustecs unanimously

exercise thelr discretion not to exercise a permissive power the
courl cannol interfere save on the very limited grounds
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described earlier, But that is not what hag occurred here, The
exceutors have not decided not 1o exercise their power. they ¢,
divided and have reached no decision.”

He held further that the lack of unanimity did not amount te a decision that the power
should not be exercised and that the court in the excreise of its supervisory
Jurisdiction in the best interests of the heneficiaries should interfere so as o override a
dissenting trustee,

The ¢laimant also relies particularly on Kivg v Klug [1918] 2 Ch.67 where the court
was asked to intervene as trugtees did not agree to the excreise ol a power of
advancement 1o enable the testator’s dunghter 1o pay legacy tax on her inheritance.
hecause the testator's widow had taken against her daughier’s hushand whom she had
married without approval. The court held that where trustees have honestly exercised
their discretion a court will only interfere in special circumstances but the widow's
repsons meant she had not exercised her diseretion at ail. 1t should be noted that in
both these cascs the eourt was asked to approve a particular step rather thun to
exereise a diseretion itsclf.

In contrast 1o the carlier paragraph in Lewin at 29-7] and these two coses, are
paragraphs 29-128 and 29-129 in Lewin which read as follows:

“If the trustees tail in their duty by simiply not considering an
exereise of the power at all and so leave it uncxercised the court
can direct them to do so. That will be the usual remedy where
there is no reuson to doubt that the trustees will give
vonsideration if ordered to do su. for instance where the failure
is a result, say. of o misapprehension. Where the trustees’
delault is more serious, Tor instance, where there is a deliberate
and tonscious failure to consider an exervisable power and the
court is unable to discern any genuine repentance on the part of
the trustees, the eourt may order the more dracanian remedy of
a removal of the (rustees under the court’s inherent jurisdiction
and the appointiment of new trustees in their place. It has been
sugpested that removal of trustees is, apart from an order to
consider an exercise of the power, the only remedy available to
the court and the court cannot itself intervene in the exereise af
a power unless the discretion has been surrendered to the court
But that overlooks older authorities in which the courl has
intervened in the exercise of mere powers to which attention
has more recently been drawn, and it appears that other
remedies may be available 1o the court as where the cout
excrcises o trust power, for instance the appointment of a
substitute 1o consider an exercise of a pawer or an order
actually exercising a power alter the court has itsclf considered
what should be done. Even so the traditional remedies are
adequate to cover most cases and we consider that the court
would in the absence of exceptional circumstances be very
reluctant to exercise a power which had not been considered
properly by the trusices, particularly where the duty of
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consideration was a continuing one so that the procedure would
be costly and cumbersome,”

29-129 The court will not 1ake the excreise ol a discretionary
power out of the hands of trustecs who are willing to excreise &
praperly, The general principle of non-intervention is discussed
below.™

The diseretion in this case has not been surrendered to the court, 1t is fuir o say that
the first defendant’s repentance in regard to his express position aguinst the eighth and
pinth defendany appears somewhat reluctant. So far as necessary the claimant also
relivs on special circumstances which require the court to grasp the nettle. Lveryone is
agrecd that the trust should be wound up as far as possible and a division is agreed in
principle. The failure to surrender discretion is perhaps a factor 1o be taken into
gecoun!, In that connection I was referred to Public Trusiees v Cooper [2001]
WTLR901. 1n relation 1o a third category of cases identified by Hart J in that case he
spid this;

“(3) The third category is that of swrender of discretion
properly so called. The court will only accept a sumrender of
discretion for a good reason. the most obvious good reasons
being either that the trustecs are deadlocked {but honestly
deadlocked so that the question cannot be resolved by
removing ong trusice rather than another) or beecause the
trusiees are disabled as a result of a conflict of interest,”

Hart J went on 1o refur to the fuct that adversarial argument might
oeeur or sowe solution might emerge by agreement or submission in
ihis category of case,

‘The defending trustees have now stuted that as a last resort they would surrender
discretion but only ~if the court would in principle accept one and would otherwise
wish 1o remove the trustees or adopt the claimunt’s proposal ™,

The defending trustees submit that they should be directed 10 decide on such puidance
as the court thinks appropriate since it is not argued that they be removed and they
have now shown a beter appreciation of their dutics, In these circumstances they
submit the appropriate course is (o dircet them to make a decision on the basis of the
appropriate considerations, by way as it were, of a form of judicial review as appears
10 be suggested in the paragraphs from Lewin which I have just quoted.

Before reaching a conclusion, | turn next to the substance of what the claimant
proposes. This appears in his third witness statement at para 9 as follows.

“9, In order to understand what is at stake for the heneficianes
it is helpful 1o set aut, for illustrative purposes, what tho result
would be of a division based on: (a) the Will Trust’s assets at
the time of [the Settlor’s| death (applying the above
percentage): (b) the Will Trust’s assels as at today’s value
(applying the above percentages); (c) [the first defendant’s)
proposal sct out in Kuit's letter of 27 June 2017 [his] most
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recent proposal set out in [his witness statement]: and (¢) my
own conclusion as to what the appropriate split should be;

(@) Onthe basis of the net value of assets (as slaled in the accounts)
as ol the date of [the Settlor’s] death - £1,800.303 - the division
would be; (1) £1,404,236 (for [the first defendant| and his
family); and (i) £396.067 (for [the wcighth and ninth
defendants)), ‘

(b)  f the current value of the assets [...] is applied, but not taking
inta account the M Tund. the division (at Jeast in terms ol gross
valuc) would be in the order oft (i) £3,003,000 (for [the first
defendant] and his family); and (i) £847.000 (for [the eighth
and ninth defendants]). This is based on a (conservative) value
of £3.5 million for [the properties] and liguid funds of £350,000
{this derives from the figures set out at paragraph 20 of [the first
defendant’s witness slatement) ic. £790.000 less £440,000 in
respeet of the M Fund). If the M Fund were included, the
division would be: (i) £3,347.200 (for [the first dufendant| and
his Lamily) and (i) £943.000 (for [the eighth and ninth
defentdunis).

(¢)  [The first defendant’s proposal (contained in Kuit’s lettor of 27
June 2017) was premised apon the fund treated as being
available Jor distribution being limited o £360,000, On that
busis, the diviston would be: (i) £1,720,303 - €4,210,000 (for
[the first defendant] and his family) (depending va whether the
assets are valued at death and on whether the M Fund s
included); and (ii) £80,000 (for [the cighth and ninth
defendants).

(d)y  [The first defendant’s most recent proposal (paragraph 84 of
|his witness statement|) is premised upon the fund treated as
being available for distribution heing Jimited 1o £490,000, On
thit basis the division would be: (i) £1,692.503 - £4.182.200
(tor [the first defendant] and his family) (depending on whether
the assets are valued at death and on whether the M Fund is
included); and (i) £107.800 (for [the cighth and ninth
defendants)).

(¢) My own conclusion is that the value of the M Fund (represented
by liquid capital) should be included within the fund available
for distribution. On that basis the division would be: (i)
£1,360,303 - £3,850,000 (for [the lirst defendant] and his
family) (depending on whether the assets are valued at death
and on whether the M Fund is included): and i) £173,000 (for
[the eighth and ninth defendants]).

24.  ‘This is appased by the defending trustees and in particular reliance is placed on the
letter of wishes in respect of the particular trust fund from which the M funds come
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and the fact of the appoiniment of these funds for administrative convenience only to
the Will Trust.

According to the first defendant one of the propertics was in fact purchased jointly in
the mid-1970s with his father and was always intended for the first defendant’s
henefit, although no documentation has been produced to substantinte his outnght
ownership of the property. Similarly, the first defendant says that the other property
was deliberately appointed to his side of the family to the exclusion of the cighth and
ninth defendants. As a result it was always the case that there was to be differential
treatment, although the disparity and the need for the trustees to consider adequate
allocation to the ¢ighth and ninth defendants was pointed out at the time by legal
advisers and the suggestion thay this may have heen in some way motivated by a
professional neglipence claim against that firm on the part of the first defendant seems
10 me unworthy.

Looking at matters disinterestedly and dispassionately the claimant has, in my view.
the better of the argument, that is 10 sy that the disparity in treatment calls tor
adjustment so as 1o move closer lo the original letter of wishes and that therefore
some account needs to be taken of the availability of the M Fund,

Haviag said that, it scems 10 me that it is wrong in principle to impose the claimant’s
solution and there may be a range of possible solutions apart from the claimant’s
propusal, In the {irst ipstance it seems fo me therelore that the way forward is for me
to direet the trusiees to reconsider matiers with a view to reaching a decision by way
of compromise between them and if they are unable to da so then the court should in
my view require that it makes a decision for the trusices afier hearing argument
directed speeifically to that purpose. In my view this approach best mects the
requirements of the authorities which [ have gquoted and which are summarised in
Lewin at para 29-128, 1 am consvious, as will the trustees be. that furiher hearings will
involve cxtra costs and therefore an accommadation between the divergent views
would be beneficial on that score alone

In order to deal with handing down this judgment and consequential matters, clerks to
counsel should aitend before me on a pre-booked application without notice at 2pm
when Tam available, It may be uppropriute for there 10 be a delay following receipt of
this judgment in draft so that the trustees can reconvene in the light of the views
which 1 have expressed betore any further hearing. so that any further hearing can
proceed. if needs be. in the way | have decided in the absence of agreement between
the trustees,




