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This judgment follows on from an carlier judgment in this case which was circulated
in draft in July 2018 following a hearing in May of that year. A hearing was
scheduled for January of this year, 2019, but hud to be postponed as | fell {1, {f was
intended that the earlier judgment should be handed down at that hearing and that was
ulso the purpose of the hearing before. me 6n 8 May 2019, but that remains
outsianding pending the handing down of this judgment which deals with matters
which have arisen consequent upon the draflt judgment from 2018, In the earlier
Jjudgment | dirccted fusther consideration by the ¢laimans together with the defending
trustees (that is o say the first 1o third defendants) of how they should exercise a
power ol appointment. Unfortunately, that reconsideration has failed 10 resolve the
impasse between trustees.

I do not propose 1o go back 10 square une, as it were, in this Judgment and this
judgment 5 to be roud together with the carlier one once finaliscd. Inevitably,
however, 1 will have 10 pick up on various matters which 1 dealt with in the earlier
Judpment.

As T have said the ease concerns the exercise of a power of appointment in relation o
a lrust established by the grandparents of the fourth to vinth defendants. They were
the parents of the first defendint who is the father of the fourth to seventh defendants.
The claimant is trustee with the first and third defendants und by this action seeks
directions in rclation 1o the exergise of the power of appointiment.  The fourth 10
seventh defendants have played no active role, and that was also the case in relation 1o
the cighth and ninth defendants until recently. The cighth and ninth defendants are the
children of the first defendant's sister. For reasons which are referred to in the earlier
Judgment the families are estranged. Although the eighth and ninth defendants did not
actively participate in the eatlier hearing they are now represented by counse! and
solicltors,

The case was brought because of the claimant’s concerns at the disparity in treatment
which they hud received and were receiving compared to the fourth to seventh
defendants, At the earlier hearing I was primarily concemed with submissions as to
whether the court should intervene in the citcumstances which had arisen and the
extent 1o which certain funds then known as the M Pund (after the property in respect
of which the funds represent the proceeds of sale), was to be taken into account and
used for the purposes of distribution. 1 directed further consideration and indicated
that in the absence of some agreed position between the trustees | thought it
appraprinte that the court should itself’ exercise the power of appointment. I found
that the first defendant had not at least in the past acted in a manner which was
consistent with his duties as a fiduciary and had failed 1o take into account all relevant
matters. 10 act impartially and had sought to fulfil purposes which were
impermissible. Louking forward | took the view that, so far as it was appropriate at
that stuge for the court 1o express a view, the claimant had the better of the argument
in relation to the proposed exercise of the power of appointment in secking 1o reach
an adjustment to move closer to the eriginal letter of wishes in relation to the trust
fund, and 1o that extent the particular letter of wishes in relation to the M Fund should
be discounted and it was necessary 1o take into account the availability of the M Fund
which had for administrative reasons been distributed to the discretionary trust in
favour of the grandchildren, although carmarked by a separate letier of wishes for
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distribution to the first defendant. | did not think it right there and then to impose the
claimant's solution given thut a range of possibilitics arose by which this might be
done. In this 1 aceepted the submissions of the defending trustees in preference (o the
argument of the ¢laimant that the court should there and then grasp the ncule and
infervene. However, no resolution has emerged despite the passage of 10 months
since my draft judgment was cirewlated. On that basis it seems 1o me as indicated in
the 2018 draft judgment, that the court should intervene for the following reasons.

5. Firstly, there is in my view ample authority that the court should intervene in special
circumstances based on the decisions referred 0 in the 2018 draft judgment at
pacagraphs 14 and 18, namely (Garnham v PC [2012] IRC 050 and King and Kiug
[1918) 2 Ch. 67. Those cases were different in so far as they required approval of
discrete and simple proposals, but the categories of special circumstances eannot in
my view be so circwnscribed and are not closed.

6. Secondly it is, 1 think, common ground between the trustees and all concerned that
these trusts should be wound up so fur as possible with a view w0 minimising
administrative and professional costs in future,

7. Thirdly, the significant costs of this litigation may, depending on what orders |
ultimately decide to make. substantially erode the wrust funds. The latest estimae of
cus(s 1o date presented 1o me by the eighth and ninth defendants is approximutely
£535,000.00. Of course, these costs continue to he incutred minute by minute and this
is in itsell'a reason for the court 1 cut the Gordian Knot, as it were, and endeavour 1o
bring this litigation and the acerulng costs 1o an end,

8. Fifthly, the history of the wmatter as related in my carlicr judgment and the first
defendant’s stance. even though he appears {o have resiled trom that, necessarily
colour one's view of the matter given that the trustees remain unable 1o agree o
common approach.

9. Sixthly, the refusal or failure of all the trustees o agree (o surrender their discrelion so
that the impasse might be broken. The elaimant did so agree but e first to third
defendants indicated they would do o only in certain circumstances: but anyway
matters hiave been overtaken by the indication | gave in the earlier judgment as 10 how
the court should proceed it the impasse continued, as is the case,

10 Seventhly, the cost and delays invalved i finding another alternative professional
trustee to replace the claimant, and the not insignificant risk of further deadlock,

I, Although the court is understandably reluctant to accept a surrender of trusfees’
discretion in so far as the court may not be best placed to exercise a broad discretion
as a result of adversarial argument, the difficulty of reaching an appropriate solution
cannol in the final analysis dictate how the court should pracced, where a decision by
the court is the most pragmatic course, as seems to me o be the case here.,

12, I follows thercfore that in the absenee of agreement and since the claimant reiterates
his ecarlier proposal with which the first to third defendants will not concur,
notwithstanding the directions which were given in the earlier judgment and the terms
in which they were couched, 1 think it right that the count should decide how the

1
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power should be exercised with a view to winding up the particular discretionary trust
invelved.

As matiers stood entirely as they were in July 2018 when the drafl judgment was
promulgated, | would therefore have proceeded to endorse ihe proposal put forward
by the claimant in preference ta the defendants’ positions,

Whilst it is true that the ficst to third defendants have made a further alternative
proposal alier extensive correspondence the cansidered position of the claimant as set
out in a further witness statement is that his original proposal represents the minimum
amount in all the circumstances which could properly be distributed to the eighth and
ninth defendants, e also indicates in his evidence that there were und are other
options by which matters could be arranged so as to redress the imbalance which has
arisen in respeet of the treatment between the grandcehildren including the possibility
of revocation of carlier appoiniments in favour of the first defendan’, and he has also
rejected the suggestion that the court should only decide between those proposuls put
forward by himself and the defending trustees

The defending trustees” proposal which hus emerged. from what appeurs to he
somewhat adversarial correspondence between solicitors, docs not in my view
adequately meet the problem of disparity as identitied by the elaimant and in my view
this conclusion is reinforced by submissions which have now been made 10 me on
behalf of the eighth and ninth defendants who now appear by counsel. They argue for
a different solution and their argument sheds a different light and offers a different
perspeetive. It is perhapy regretible that these matters were not- raised carlier but it
has to be said that in my view the belated submissions on behalf of the ecighth and
ninth defendas have enabled the court 1o review a wider range of options than would
otherwise have been the case,

They point out that in gccordance with the letter of wishey the (rust assets are held as
to one third for the tirst detendunt and two thirds for all the grandchildren equally per
capita, The {irst defendant is treated entirely separately so that from the omtset the first
defendant’s side of the family, if one may so describe it. was given preterential
treatment, However, it is nanetheless the case that the two thirds divided between the
six grandchildren should leave each grandchild with 11 per cent, 1t is not clear what
the current value of the trust assets is, including the distributed properties but a range
of figures has been put before me from which it appears that the released tund, that is
the distributed properties appointed to the first defendunt are worth in excess of £4
million and guite possibly more than that. No up 1o date valuations have been
obtained and although there was some suggestion that that might be necessary by the
cighth and ninth defendants 1 have been reluctant to proceed on that basis as this could
only involve further delay and costs. particularly given the submission on behall of
the eighth and ninth defendants that whatever the precise figures the range involved
inevitably shows a considerable disparity in the treatment between the grandchildren
which requires redress. Upon the basis that the valuation of the funds overall exceeds
£4 million (which appears 10 be common ground) then the cighth and ninth defendants
might have had a legitimate expectation of receiving upwards of £850,000.00 whereas
to date they have not yet received any distribution at all, although they are set to
reccive an cqual share with the first defendant’s children in relation to the non-
discretionary clement of their grandfather's will trust, as was accepted prior to the last
hearing. We are of coursc only concerned with the exercise of discretion in relation to
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the power of appoiniment over the discretionary funds, apart from the appointed
properties but including the M funds. The M Fund also owns a share of one of the
appointed propertics, where a lease extension was obtained for a payment of £140,000
paid out of the M Fund in return for a 16.4 percent share in that property. It is not
clear how this share might be realisable, and in practice has to be distribyted 10 the
first defendant or his children,

On one of the proposals put forward by the claimant it appears that, depending upon
precise values, the cighth and ninth defendanmts would receive hetween 6.2 and 7.1
pereent of the total value and on the first defendant’s proposal hetween 5 and 5.7
percent against the expectation in accordance with the original letier of wishes of 22
percent. Although the relvased funds, that is the appropriated praperties, have heen
appointed to the first defendani, the terms of the appointment oporate 1o create
successive inferests and the income from the propertics is appointed to the first
defendant in his lifetime. ‘The trustecs have power to advance the property to or Tor his
benefit bul the first defendant also has power to appoint a life interest in favour of his
wife upon his death which he has in fuct done. Subject to those provisions the
properties are held on trust for the first defendant’s children on their attaining the age
of 25 during the trost period. The eighth and ninth delendants are entirely excluded
fram these anangements which in effect appoint the lions share of the trust fund {as
must incvitably have been anticipated at the time) in favour of the first defendant and
his children, This was a matter of concern at the time of the appointments in 2002 as
was raised in an email from the second defendant trustce. 1t was conlemplated then
that there would be arrangements so that “[aighth and ninth defendants would not bej
prejudiced”. Tn view of the precise dispositions 1 do not think it can be said that the
interests of the founh w seventh defendants are as “spectral”, as suggested hy counsel
for the first 1o thied defendants and are more than a mere spes, Since deteasible
intorests in possession are created, (essentially for 1ax planning purposes). the
likelihood is that the assets so distributed will ultimately find their way, subject fo
whalever tax may prave (o he payable. to the fourth 1o seventh defendants and it is
neeessary ta tuke that into accaunt in deciding on further distribution,

It 15 also appropriate take intoe account the position of the grandchildren themselves.
The first defendant has described his children as being “independently wealthy ™, but
that does not appear to be the case in relation to the ¢ighth and ninth defendants based
on the evidence filed by them some time ago. It cannot be said that either of them
appears 1o be in dire circumstances or need. however. and both wou Iq appear {0 have
good prospeets. Standing alone, it seems o me this evidence would not displace a
prosumplion, if such there be, in favour of equality between the grandchildren,

1 have carlier referred 1o the defending trustees® latest proposal. and 1 should also deal
with the submissions which were made to me at the hearing by counsel for the
defending trustees as to how the court should exercise its discretion having decided ta
take control, Whilst 'standing by the earlier proposal as being within the permitied
range | was urged not 10 align the interests of the first delendant for whom a one third
sharc was carmarked by the letter of wishes anyway, with these of his children, The
appointments of the propertics were made within the lifetime of his mother, one of the
settlors, and in all the circumstances it was submitied that fairness to the first
defendant’s children should mean cquality of treatment between the grandchildren,
but 1 am unable to accept this approach is appropriate piven the cffect of the
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appointments already made and the trustees’ evident concerns at tha’ time as to the
disparity in the treatment; | have already mentioned the precise terms of the
appointments, and the interests of the frst defendant’s children under those.

Before drawing all these various threads together, T have to deal with the question of
costs since this has an impact on the funds available, The claimant and defending
frustees are entitled 10 an indemnity in respeet of their costs and 1 was refereed in this
connection to the decision of Kekewich J. In Buckron v Buckion [1907] 2 Ch. 406 at
414 where he said:

“In a large proportion of the summonses adjourned into court
for argument the applicants ure trustees of a will or settlement
who ask the court to constitute the instrument of trust for their
guidance and in order to ascertain the interests of the
beneficiaries or else to have some question to determine which
has arisen in the administration trast, In cases of this character |
regard the costs of all partics as necessarily incurred for the
benefit of the estate and | direct them to be faxed as between
soliciior and client and to be paid out of the cstate. 1t is, of
course, possible that trustees may come to court withowt due
cause. A question of construction or administration may be tot,
clear for argument, or it may be a duty of frustees 10 inform a
claimant that they must administer their trust on the footing that
his claim is unfounded and leave him to take whatever course
he thinks fit, But, although 1 have thought it neeessary
sometimes to caution timid trustees against making applications
which might with propriety be avoided. 1 act on the principle
that trustees are entitled to the fullest possible protection which
a court can give them and 1 wust give them credit for not
applying to the count except under advice which though it may
appear to me unsound, must not be readily treated as unwise,™

I was also relerred to Lewin on Trusts 19% edition (2018) at paragraph 27-141, as 1o
circumstances in which a trustee might be deprived of his costs where he ceases to be
newtral and takes the side of one fuction or beneficiary against the others. It is of
course the case (as | referred to in paragraph 9 of the earlier judgment) that |
considered the first defendant to have acted unrcasonably and there is a forceful
argument that these proceedings were precipitated by the first defendant’s stance, if
not intransigence, but at the end of the day it has to be said that there were legitimate
issues as to competing letiers of wishes and on the law relating to intervention by the
court such that it was appropriate these be brought before the court. Is is also the case
that the first defendant’s unreasonableness lapsed an service of his evidence in this
case. at which point he was prepared to accept that the eighth and ninth defendants
were cntitled to their fair share. 1 do not therefore think it would be apprapriate 10
categorise this case as one involving exceptional unreasonable behaviour on the part
of the defending trustees. The panticular difficulties which have arisen in my view
really arise from the disparity in treatment which arose by reason of the released funds
and those difficulties predate the appointment of the claimant as a substitute trusice,
and it appears to be common ground these cannot now in practice be undone.
However, they must, in my view, be taken into account looking forward. 1 do not
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aceept either the submission on behalf of the eighth and nith defendants that
following the circulation of the draft 2018 judgment the fuilure of the trustecs to reach
agreement is a matter which can lead to disallowance of costs in all the circumstances
Equally it seems to me that the involvemeni on the eighth and ninth defendanis has
been valuable in so far as it has enabled the count o consider matiers more broadly
than on the basis of the options for the exercise of power put forward by the claimant
and the defending trustees. There is, perhaps, a sense in which their involvement has
made matters worse in so far as it has perhaps made it more difficult for the cluimam
and defending trustees to avoid the further costs of bringing the matter back to court,
but it scems to me that it was right that they should take advice and having done so it
must be ussumed they have acted on that advice in order to intervene and muke the
submissions as to how the power should be exercised based on their own particular
perspective and their own interests, In the circumstances it seems 10 me right therefore
that their costs also should be paid from the trust.  Apant trom the question of the
incidence of costs as between the parties, there also arises in this case the question as
to the incidence of costs as between the lignid funds and the distributed funds. This
arises becyuse there are now only liquid funds in the order ot £750-790.000, and if all
the costs ncumed to date in these proccedings (now estimated as some £555.000)
were 1o be paid from the amount available for distribution it would in fact mean that
neither the proposal of the chimant or the defendant conld be met. Tn effect therefore
the vighth and ninth defendants would he called upon to pay for the costs of these
proceedings by way of diminution of any distribution in their favour, This does not
appear to me Lo be a fair gulcome and it was suggested that the appruariale course in
those circumstances would be to order that the costs ol the claimant to be paid from
the liquid funds and those of the defending trusiees should be paid from the
distributed fund. This would scem o be desiruble from the perspeetive of the
claimant and to mect the justice of the case,

1 now have to draw all these threads together in order to reach 4 conclusion as ta the
exercise of the power. It is regrentable that such a large figure for costs has been
incurred and with the benefit of hindsight it might have been apptopriate at the outset
to embark upon a costs budgeting cxercisc so as 10 vap recoverable costs. It dues not
seem to me appropriate, as was submitted by counsel for the defending trustecs, that
the costs should be directed 1o be paid from the liquid assets and this would just be
“tough tuck™ in regard 1o the eighth and ninth defendants. 1t was always the case on
the basis of the letters of wishes in play that the lion's share of the estate would be
distributed to the first defendant’s family and the cighth and ninth defendants had an
expectation ar best of 22 percent in accordance with the original letter of wishes. |
have already mentioned the disparity of treatment in percentage terms that arises
cither by acceptance of the claimant’s proposal or the defending trustee's proposal, It
would not be right in my view to distribute the remaining funds on the basis of
equality between the grandcehildren given the interests of the first defendant’s children
undcr the prior appointments and the likelihood that they will inhe.it further monies
from their father. In my view particular weight must be given to the views of the
independent professional trustec who has brought the matter before the court and has
been anxious to achicve an accommodation which aperates pragmatically and does
not unravel the historic appointments. It does not seem to me. even if it were
practicable, that it would be right to revoke the appointments in respect of these funds,
In the events that have happened and in view of the accrual of significant costs there
is no answer which will do perfeet justice as between the partics. The submissions
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made to me on behall of the eighth and ninth defendants are that the overall disparity
in treatment is such that whilst not upsetting the cxisting arrangements, the available
liguid funds, including the M Fund, ought in all fairness 1o be appointed {o the eighth
and ninth defendants and 1 will make an order which achieves that, | aceept therefore
the arpuments of counsel for the cighth and ninth defendants in this respect. In my
view this is what the justice of the vase requires in exercise of the discretion of the
trustees.

In the circumstances [ would ask that counsel agree an apprapriale draft minute for
my approval. If there are any consequential matters then arrangements will have to he
madde before a further hearing to deal with those, but the guestion of costs should not
prige in so far as is dealt with in this judgment. Arrangements for an appointment lor
the formal handing down of this judgment should be made with the court manager at
Chancery Chambers, Mr Uddin, and provided that no hearing for consequential
matiers is needed. it ought to be possible for that 10 be done by another Master, given
my retivement [rom office,



