SOUTHERN RENT ASSESSMENT PANEL
LEASEHOLD VALUATION TRIBUNAL

Case No. CHIHOOHN/LDC2009/0002

REASONS

Application : Section 204A of the Landlord and Tenant Act 1985 as amended ("the 1985 Acl™)

Applicant/Landlord : Belle Vue Flat Management Limited

Respondent/Leasehalders : The leaseholders of the Flais

Blocks : Blocks A, B, C and D, Foxholes, |12 Belle Yue Crescent, Southbourne, Boumemaouth,
Porset, BH6 IBS

Flats : The residential Flats in the Blocks
I¥ate of Application : 2] January 2009
Date of Directicns : 6 March 2005

Date of Hearing : 7 April 2009

Attendance on behalf of the Applicant/Landlord : Mr John Woodhouse and Mr Jason Dean of
Homecare Property Management

Attendance on hehalf of the Respondent/Leaseholdens : none
Memben of the Leaschold Valuation Tribunal : Mr P R Boardman 3P MA LLB {Chairman),
Mr K M Lyons FRICS, and Mr ) Mills

Date of Tribunal's Reasons ; 9 Apri) 2009



Introdduction

This Application by the Applicant/Landiord is under section 20ZA of the 1985 Act, numely for
the Tribunal to determine whether itis reasonuble 10 dispense with the consultation noguirements
referred to in seciion 20 of the 1985 Act, and se1 oul in the Service Charges (Consultation
Requiremenis) (England) Regulations 2003 (“the 2003 Regulations™)

2. On the 6 March 20{9 1he Tribunat gave directions

3. The hearing of the application took place an the 7 April 2009

Statutory provisions

4, Section 20 of the 1985 Act provides as follows :

200 Limitaiion uf service churyes: consufiation reguirements

(1} Where this sectivn applies to eny qualifving works or qualifving long term ggrecment, the
relevant contributions of tenants are limited in accordance with xubsection (8) or (7) (or both)
sinfess the consultation requivements have becn either—

{u) complied with in relation to the works or agreement, or

{b) dispensed with in relation 1o the works or ayreement by for on appeal from) a leasehold
valuation tribunai,

(2} Inthix seciion “refevang contriburion”, in relution 10 a tenars and amy works or agreement, i
the amount which be mav be required under the terms of his lease o contribute (hy the penvment
uf service charyes) o relevant costy incurred on carrying out the works or under the agreement.
(1) Thix section applies 1o grualifiing works if relevani costs incurred on carrying out the works
exceed an appmpriate emount,

(4} The Secretury of State may by regulations provide that this section applies o a qualifying
long tevmr agreemeni—

{a) if relevant costs incurred under the agreement exceed an gppropriaie amouni, or

(b} if relevarni casts incurred under the agreement during a period prescribed by the regulations
exceed an gppropriote amount.

{3) stn appropriute amouni @5 an gmount set by regudations made By the Secretary of State; and
the regulations mav make provision for cither or both of the following to be an appropriaie
amaount—

@) an ummunt prescribed by, or determined in accordance with, the reyulations, and

(b} an amount which resslts in the relevant contribution of any ane or more tenants being an
amount prescribed by, or determined in accordance with, the reguiations.

{4} Where un appropriaie amount is xet by virtue of parograph fal of subsection (5}, the amount
of the relevant cosis incurred on carrying out the works or under the ayreement which many he
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5.

taken into account in determining the relevant contributions of ienanis is limited to the
SPPrOpriaic amoint.

(7} Where an appropriate amount is sel by virtue of paragraph () of that subseciion, the
amoting of the relevam comribiition of the tenant, or ecach of the tenants, whose relevant
contribution would otherwise exceed the amount prescribed by, or determined in accordance
with, the regulations is limited 1o the amount so prescribed or determined

‘The matcrial paris of the 2003 Regulations are :
Reg. 2 (1) In these Reyulations-

“refevani period”, in relution to o notice, means the period of 30 duvs bexinning with the
date of the notice

Rep. 6

Fur the purposes of subsection {3) of section 20 the apprapriate amount is an amount
which resufts in the relevant contribution of armv tenant Being more than £250

Schedule 4 Purnt 2

Pura §
(1) The landlord shall give notice in writing of his intention 1o carry ot qualifieing
works-
fa) to each tenant; umd

h) where a recognised fenanis’ association represents soste or ail of the
ienands, to il associatinon,

(2) The notice shall-

faj describe, in general termy, the works praposed 1o be carried out or specify
the place and hours ar which a description of the proposed works mav be
inspected;
(bt state the landlord’s reasons for considering it necessary (v carry out the
proposed works;
fc) invite the making, in writing, of observations in relation 1o the proposed
works; and
{el) specify- (i) the address to which such observations muy be seni:
(ii} that they must be delivered within the relevant period:
it
(iii} the date on whick the relevant period ends.
Para 1!
(1) Where, within the relevant period, o numination is made by o recognised tenants’
association (whether or not a nomination is made &y anv tenant), the fundiord
shall try 1o obtain an estimate from the nomingied person.

(2) Where, within the relevant period, o nomination is mede by endy one af the tenaniy
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fwherher vr pot a nomination is made by a recogmised tenants’ associution), the
landlord shall 1ry 16 obtain an estimuie from the nominated person.

(3) Where, within the relevant period, a single nominution is made by more than one
tenunt (whether or not g nomination is made In a recognised tonunis’ association),
the landlord shafl try to abtain an estimate-

{aj from the person whi received the mosit nominotions; or
{bj if there is no such person, but two for more) persans received the same
number of nomingtions, beinyg a number in excess of the nominutions

received by any other person, from one of those twu (or more) persons;
ar

{c) in any other case, from am: nominated person.
(4} Where, within the relevant peried, more than one nomination iv made by any
fenant und mare than one nomination is made By a recognised tenants’
axsociation, the landiord shall try to obtain an estimate-

fa) from at least ane person nominagted by a tenant; und
(b} from ai feast one person nominated by the ussociation, other than
person from whom an estimate is seught ax mentioned in paragraph fa).
(5) The landiord sholl, in accordance with thiy sub-paragraph and sub-puragraphs
{6} ter (9~
{u) vheain esiimaies jor the corrying out of the proposed works;
(b} supply, free of charge, a statement ( "the paragraph (b) stotement ) senting
oul-
fij as regards af least two of the estimates, the amount specified in the
estimate as the estimated cost of the proposed works. and
fii} where the londlord hus received ohservations to which fin
accordance with paragraph 1) he is reguired 1o have regard o
summary uf the observations and his response to them, and
fe} make all of the estimates uvoilahle for inspeciion.
(10) The fandiord shall, by notice in writing to each tenant and the ussociation {if
-
faj specify the place and hours ar which the extimates may be inspected;

(hj invite the making, in writing, of observations in relation to those
exiimates;

fci specifi- (i) the address 1o which such obyervations mav be seni;
fii) that they must be delivered within the retevant period: und
(iii} the date on which the relevant period ends.

Documents

6. The documenis before the ‘I'ribungl are the application and supponting documents numbered 1 to
48 in the Tribunal’s bundle



Inspection

7. The Tribunal inspecied the exterior of the Blocks on the moming ol the hearing on the 7 April
2009. Also present was Mr Dean.

8. The Blocks were adjacent to each ather. Block A was to the south and Block D was to the nenh.
Mr Dean said that the Tribunal was only concerned with Block B in these proceedings. Block B
was a three-storey building with a brick face and a tiled mansard reof

9. One ofthe I'ribunal members climbed onto the roof for the purposes of inspection. There was no
obvious evidence of any significant current damage to the felt covering

10. Mr Dean said that the tenant of flat 19 in Block C wished the ‘Fribunal to inspect that flai.
| lowever, there was no answer from the Llenunt at the flat and it was nol possible for the Tribunal
to carry oul the inspeclion

The Leases

1 3. Mr Woodhouse informed the Tribunal that all the Flais were held on leases in similer terms to the
lease copied at pages 9 to 42 of the Trnbunal's bundle. The Applicant/l.andlord was Belle Vue
Flat Management Limited. All the lessees were sharcholders in that company. There were 3G
lats in four blocks., despite the reference in the application to there being enly three blocks.
There are were only three flats in Block A

I4. For the purposes of these proceedings the materiat parts of the lease are as follows :

Fifth Schedule
Tenanis covenants

To pay tv the fAppilicant/Landlord]...... a proportionute pert of the expenses and
vatgoings thearing called “the service charge ™} incurred by the
fApplicant/Landlord} in the performance of its abligutions amf covenunts. .. ... set
out in the Sixth and Sevemth Schedules... ...

Sixth Schedule
Applicant/Landiord’s covenants
Paragraph |

Well and substantivtly to repair maintain paint pave cleanse amend redecorute
and renew {a) the cxterior and the structure fincluding in particular hut without
prejudice to the generalite of the foreyoing the roofy amd walls fourdations guiters
and down pipes) of all [Blocksf ... ...

Seventh Schedule
costy expenses and ouigoings io the fApplicant/Landlord} in respect of which the
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lenant is fo make a contribution
Paragraph 1

All costs and expenses whatsoever incurred by the {ApplicamiLandlord] in
complvimy with the obligations comained in the Sixth Schwedule hereto

Extimates and Quotations Provided in Evidence

5.

22.
23,

24,

25,

26.

An estimate from R Sullivan Roofing & Building daicd the 25 November 2008 siated that the
re-felling of the flat roofs 10 blocks | to 3 and 4 1o 12 would need to be done as soon as possible
as the felt was now no Jonger suitable for the job as it had begun to break down and come apart.
Thal was the preblem in relation to fluts 3 and | | were some of the layers of fell had come off

. The cast of the werk wauld be £5975 for Block 110 3 and £12,180 for Block 4 10 12

. It was hoped that the nsurance company would pay for the storm damage 10 the sum of

£3 09750 for Block | 10 3 and £6,981.25 lor Block 4 10 12

. A furher estimate [rom R Sullivan Roofing & Building deted the 5 January 2009 stated that

the Nat roof 10 Block 4 to 12 had had some storm damage during high winds on the | Kovember
2008. An arca of approximately 112 m?* from the total area of 358 m? had been demaged and
some of the |ead on the drip edge was displaced and would have 1o be renewed and repaired

. To do the job properly because of a slight pitch of the construction and to keep the roof

watertight 1t would have to be renewed and replaced from the botiom up so that there was no
likelihood of any water ingress

. The cost of the work would be £2,761.75 for the safety scalfold consisting of a hand rail all

round the blick and one accessed out of the car park area forgetting materials up and down lrom
the work arca and a workman's compound for toilets and siorage ol materiais

. The cost of repairing and renewing the fiat roof area would be £4,220 for new lead drip edge and

three layer roof construction with high-quality polyester fell twe 2 mm and one 4 mm topeoat in
green mineral to match existing

All work was insured and guaranteed
A quotution from C & D Rooling dated the 13 January 2009 gave the following prices :

. Strip off edge detail. prime roof arca and overlay with 15 vear Soprema insurance-
backed warranly membrane £18,892 plus VAT

h. sirip off old ruofing material and clear from site. Supply and install Pluvitee | 5-year
insurance-backed warranty membrane Lo entire roof ares 1o include atl edge details, pipes
and outlets £22,794 plus VAT

Prices included tuking ofT and refitting the lightning conductor but did not inciude for the
necessary scafTold

A [ull material manufacturers specilicalion was being prepured and would be available in due
course

An estimate from Steven Moron Felt Roofing dated the (2 January 2009 stared that the roof
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ares was approximately 310 m?
27. The cost would be £11,757 plus VAT al 15% ;
. erect access scaffold with perimeter safety ratl all round

a
b. strip and dispose of existing waterprooling

Lx]

inspect decking material and report any defects to clicnt
d. supply and fix a High Performance roofing system :
s one layer 2 mm glass fibre-based underiuy, panially bonded to deck
« onc layer 4 mm polyester-based cop sheet
e. including all perimeter detailing. dressing 10 raised box sections and pipes
f. finished with a minerai surface
g. remove scufTold
h, 1he sysiem had a ten-year manufacturers-backed guaraniee
28. No allowance had been made to the re-placement of decking material should that arise
29. No atlowance had been made for the addiien of insulation

The Application

30. The Applicant/[.andlord stated that the case was urgent because the quotations explained that
there was now ingress of walter to the upper floor flats because the Mat roof was no langer
suitable

31. Page 7 of the application, entitled “grounds for secking dispensation™ was blank
Directions

32, In the directions dated the 6 March 2009 the Tribunal directed that the Applicanifl.andlord
should prepare 2 bundie of documents for the Tribunal containing copies of all documents,
witness statements, and reports which the Applicant/Landlord relied on in suppont of its
spplication

33. No [unther documents were received by the ‘I'ribunal prior to the hearing
The heuring

34, Mr Woodhouse said that the works which were the subject of this application were the
replacement of the roof to Block B

35, The quotation from R Sullivan Roofing & Building dated the 5 January 2004 had been for
insurance purposes, but the tnsursnce clzim had been rejected. The only relevant purt of that
quotation was now the figure of £2,761,75 for scafTolding, which was in fuct the figure for
scaffolding for the complete roof replacement, and not merely the scaffolding for the partial rool’
replacemnent referred to in the quotation of the 3 January 2009. The figure quoted by R Sullivan
Roofing & Building for the complete re-roofing was the ligure of £12,180 in their quotation
dated the 25 November 2008, which related to Block B. That figure did net inctude seaffolding,
s0 that their 1otat quotation figere was £14.941.75, which was not subject 10 VAT, because R
Sullivan Roofing & Building were not VAT regisiered

7



36.

37.

33

39.

40.

41.

The quotes from € & D Roofing and Steven Morton Felt Roofing also related to Block B, The
latter included sceffolding, and was lor £13.520 including VAT

The Ihree guotetions had been sent to the directors of the Applicant/Landlord, but Mr
Woodhouse did not know whether they had been sent o the tenants, However the tcnants were
aware of the likely costs because a special levy of £300 a flat had been raised to cover the costs,
and a majority of tenants had already paid that levy

Mr Woodhouse had not yet made a recommendation 1o the tenants, but would be doing so and
would be recommending acceptance of the quote from R Sullivan Roeofing & Building, The cost
for each ol the 30 flats would be £498 including scafTolding

b was proposed to recommend R Sullivan Roofing & Building rather than Steven Morton Felt
Roofing, even though the quote from the latter was cheaper and offered a ten-year guarantee, and
even though the quote from the former did not refer to offering a specified period of guarantee.
This was because R Sullivan Roofing & Building had deall with the replacement of the roof'to
Block A, and had done a lot of work at the Blocks over the years, and was the directors”
preferred contractor

However, Mr Woodhouse said that he had received advice from a surveyor in relation to another
propenty which indicaled thal under new buitding regulations insulation was required on
replacing a roof, and Mr Womdhouse needed to investigate whether insulation was required here,
If 50, he would not expect the extra cost to be more than about £10,000 for Bleck B

The need for urgency, despite depriving the tenants of their protection under section 20 of the
985 Act, was thal lhere haid been storm damage to Lhe feh roof covering in carty November.
Although Steven Morton Felt Roofing had repaired that damage on the 16 February 2009 by
making the felt secure where iv had been flapping. there was 8 high risk of further damage and
further waier ingress if there was another severe gale. ‘The Blocks were in an clevated position
and were a target for coastal winds. Sieven Morton Felt Roofing had been usked 1o do the repair
work because R Sullivan Roofing & Building were on leave. Mr Waoodhouse said that there had
been no reports of water ingress into Block B since the completion of the re-roofing work to
Block A in December 2008

- However, Mr Waoodhouse secepted that work would not slurt until sufficient funds had been

received by way of the special levy, Mr Woodhouse was not sure about the state of the reserve
fund, end whether a further levy would be required if insulation was required

The Tribunai's findingx

43.

44,

It is of course open to the parties ta a lease to agree that any works should be carried out and
that the cast should be included in the service charge pavable by the tenunis, Hawever, in an
application under section 204A of the 1985 Act 1o dispense with the consuliation
requircmenls referred 1o in section 20 of the 1985 Act. the Tribunal has 1o be satisfie,
among olher matiers, that :

a. the costs are relevani costs for the purposes of section |8 of the 1985 Act, and, in
turn, that the proposed works are works for which the landlord is entitled 1o include
the cost in a service charge payable by the tcnants

h. it is reasonable in all the circumstances to dispense with the prolection given 1o the
tenanls by the consuliation requirements referred 10 in section 20 of the 1985 Act

Having considered all the ¢vidence in the round, the Tribunal finds. in relation to the proposed



works. that :

3. lhere is before the Tribunul no specification for the propesed works 10 enable the
Tribunal to assess whether the quotations received were on a like-lor-like basis

b. there is before the Tribunal no evidensce whether ar not insulation is required, nor, il o,
any writien quotation for the cost

¢. there is before the Fribunal no persuasive evidence 1o support the suggested choice of
contraclor

d. there is before the Tribunal no persuasive evidence that the proposed works are so urgenl
that the 1enants should be deprived of some or all of their protection under section 20 of
the 1985 Act, in that :

e there is no evidence befare the Tribunal of any recent watcr ingress

» there was no evidence on inspeclion of the felt flapping following the temporary
repair by Steven Morton Felt Roofing in February 2008

¢ in eny event. it is likely thot the Applicanvlandlord would not cammy out the
proposed works until sulficient funds had been received from the tenants, including
such further funds as might be requested from them if insulation were required

¢ even though the Applicant's agent had been aware of the need lor roof repairs since
December 2008 there had been no attempt to commence any pant of the procedures required
under scction 20 of the 1985 Act to provide the tenants with information

45. In all the circumstances it is not reasonable to dispense with the consullation requirements
referred to in section 20 of the 1985 Acl, s [ar as the proposed works are concerned
46, The application is dismissed

Dated the ¢ April 2009

-------------------------------------------------

A Member of the Southern Leaseheld Yaluation Tribunal
appeinted by the Lord Chancellor
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