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THE APPLICATION

This application wus for a determination pursurnt 1o Section 27A of the Act of the
resporklent’s liability w pay service charge for a window replacement contract invoiced in
the service churge year ending the 31% March 2005,

DECISION IN SUMMARY

The tribunal orders, for the rcasons set out below, thal the respondent pay 10 the applicant
within twenly eight days of the date of this decision, the sum of £1.790.92 being the
hatance of service charge owed by her for the replacerment of the windows te the Property
in 2004/ 2005.

JURISIHCTION

Sectign 27A of the 1985 Act

The tribunal has power under Section 274 of the Landlord and Tenant Act 1985 to decide
about ull aspects of liability 10 pay service churges and can interpret the lease where
necessary to resolve disputes or uncerntaintics. The wribunul can decide by whom, to whom,
how much and when service charge is payuble, A service charge s only payable in so far
as it is rensonubly incurred, or the works 10 which il related are of a reasonable standard.
The wribunal therefore also determines the reasonableness of the charges.

THE LEASE

Ihe teibunal had u copy of the lease reluting to the property which is dated the 24
September 1990 and is for a 1erm of years from the 24% Seplember 1990 expining on the 4%
December 2113 ot u ground rent of £10 per year.

Under ¢luuse 3.2 of the lense the applicant covenants to Keep in repair amongst other
things, ‘the structure and extenior of the demised premises (including the windows and
window frames but excluding the glass therein) and the building and to make good any
defects eflecting the structure,

The provisions relating (o the culeutation and payment ol Lhe service cherge are to be found
in the Fourth Schedule of the lease, Paragraph 10 provides for the enant to pay the interim
service charpe und the service charge w the times and in the manner provided in the Fifth
Schedule. The Fifth Schedule sets out the tenant’s share of the service charge, which is
hased on the rueable value of the flat as & proponion of the ratcable valves of all the {lats
in the block. ‘The Sixth Schedlule sets out the items to which the lenant is to contribuie by
way of service charye, which includes amongst other things the window replacement cost.
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INSPECTION

The tribunal inspected the Property before the hearing in the presence of the parties and
their representatives, Ashingon Court is a three storey comer bloek, built in the mid 1970s
with brick elevations under a pitched roof covered with synthetic slates. [t is the northern
most of twa similar blocks which are linked at roof Jevel. The subject flat is one of nine
whits which lronis onto Whilehawk Wey, Brighton, East Sussex and is on the second floor.

The tribunal examined the windows of the subject flat. from inside and formed the opinion
that the installation snd guality of the windows were both of an uweepiable standurd. There
was no evidence of damp and the sclection of windows, which were lested. opened und
closed without difTiculty. Most, but not all of the windows could be cleaned from the
outside. No obvious signilicam defects were noticed on the day of inspection.

The tribunal also inspected the outside of the block from ground floor level. The tribunal's
uttention was druwn 10 a flashing st the rear of the property which was lifting very slighly.
lHowever, gencrally the Nashing to the building appeared satisfactory.

PRELIMINARYS /ISSUES IN DISPUTE
‘I'his case had been transferred (0 the tribunal by order of the Brighton County Court dated
the 22™ January 2009.

Al the hearing the tribunal established that the only matler in dispute over which it had
jurisdiction related 10 the installation of new UV C windows in 2003.

. Both partics had set out their respective positions in their statemems of cuse and both

parties hal prepared and submitted a bundle of evidence.

TIE APPLICANT'S CASE

Mr Allison commenced his evidence by giving @ bnef chronology of events, 1n 2003 the
Council decided o repluce all of the windows tn Ashingten Court as they were
upproaching the end of their wseful life. In December 2003 the Council commenced the
statutory consultation procedure in relation 10 the replacement of the existing aluminum
sliling sash windows. Tn September 2004 1he Council served the mespundent with a
stulemnent of estimates, which confimed 1the details of five contractors estimales, At the
end of the: eonsuhiation procedure the councit accepted the Towest tender and commissioned
the work, which was substantially completiced in Jancary 2006, Following completion of the
work the council submitted a service charge demand to the respondent in accordance with
the: 1erms of the lease for £3,796.07

Mr Allison accepted thul inttially there had been o number of snagging items reluling 1o the
windows bui ull matters, which the council considered 10 be unsutisfactory, were in due
course remedied at no cost ta the leaseholders,



15. The respondent complained about the works and the costs of works sometime after
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completion and her complaints were dealt with through the applicant’s three-stage dispute
process. A number of visits had been makle 10 the flat by the council representatives und
remedial work carmied out,

En 2006 the respondent widened the dispute 10 ruise issues about (he sound proofing
qualities of the new windows. In wddition the respondent raiscd further issues about
unsatisfactory work 10 the common parts of he block. These issues included the allegation
that the external lead flashing had not been properly dressed. Mr Allison informed the
tribunal that i1 wus accepied that in some areas the flashing had lifted slightly. However,
the council had detected no waler ingress and as a resull it had been decided by the council
that the remedial work would be carried out to the flashing as pan of a planned
maintenance cycle al a later date i.c. it would be dealt with when other mainienance to the
building required the ercction of sceffolding.  This was due to the fact that in onler 10
camy out these works scaffolding woukl be needed, and to do it in isolation would not
justify the additional costs 10 do the works.. Funthermore Mr Allison added that these
wuorks in actual fact related 10 the adjeining block and not to the Respondent’s block.

More recently the Respondent hud raised yet further issues about other flats having the
benefil of self-clcaning glass. She fell that she too should huve self-cleaning glass at no
extra cost. In addition the Respondent had ruised complaints about the rusting of screws
urwd fixings.

. Mr Allison accepted thul wlditional work had 10 be carmied out to the windows both w the

respondent™s Nai and 1o the block after the initial inswallation was completed. However, all
of this remedial work had been undentaken at no cost (o the respondent. Furthermore all
work to the windows had been carmied out using materials and standards, which complied
with Brtish Sturkburds a1 the time.

Mr Alkison contended that the Council had properly carried out the consultation procedure
in relation to the windowx: il had gonc oui 10 competitive lender, accepied the lowest
guotation and had undertuken the work to a satisfaciory standard and that the sums charged
te the respondent for the work were reasonable. En these circumstances Mr Allison invited
the tribunal 10 make an order that the balance remaining outstanding from the respondent
for the windows namely £1,.790.92 be puid by the respondent forthwith,

. Mr Allison further added that the original crittal windows were 1n u very poor condition

and the replucement windows put in place were much better than the old windows they
replaced.

. In conctusion Mr Allison said that none of the other lessees had compluined about the

works to the windows, und all of them had paid the outsitanding sums in relstion 1o these
works except for the Responlent.

THE RESPONDENT'S CASE

. Miss Chembers commenced her evidence by stating that the reason she had not initisted

her complaints immediately afier the work had been completed was beeause there had been
no final inspection and she did not realize thm work had finished. She felt that a Ninal
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inspection should have been curried out and the council should have heen more proactive
in dealing with the snagging iterns. As it was the council only reacted when she hersedf
ruised the issues.

. She was not sutistied that the council had a satislactory procedure for overseving the

contracts und she feht thit the council was prepared (0 pul up with shoddy repair work
which showed that there was no sysiem for checking value lor money prior fo paying
conimctors. For these reasons she felt that the surveyors supervision fee of 7% of the
contract price was not reasonable. She requestod a reduction.

. Miss Chambers ulso contcnded that in other blocks more modem technology had been

used, namely setf-cleaning glass and also stainless sieel fixings which did not rusi. She felt
that these technologics should be installed in ber own block at no additional charge.

When esked by the tribunal what a reasonuble cost for the windows as installed should be
she contended that £2,000 was o reasonable price 10 pay and indeed she had already puid
this 1o the council. She told the wribunal that in 2003 she had obtained a quoluhion to have
her own winkdows replaced for this sum. Unforunately she had not remined a copy of the
estimate. [n summary she did not think that the work carmied oul to her windows was worth
the money, which she was being asked 10 pay.

SECTION 20C APPLICATION

. The tribunal noted that because the application had been referred from the Brighton County

Count it did not have before il o Section 20C Application in respect of costs. However, utl
the hearing Mr Afblison confirmed that as a further concession Lo the respondent it was not
the council’s intention te churge any pan of its costs in relation 10 the Lesschold Valuation
Tribunul application 10 a future service charge sccounl. In these circumsiances it was not
necessary for the tnbunal 10 consider how a proposed application under section 20¢ of the
net shoukl be dealt with.

THE TRIBUNAL'S BELIRERATIONS

Having carcfully evaluated all the evidence presented 10 it. the tribunal does not consider
that the Respondent has made out a sustainable case for a reduction in her liability 10 pay
her due pruportion of the service charge for the window replacement programme.

. She has made no challenge to the contractunl basis on which the churges have been levied.

‘Ihe council has provided documentary evidence, which demonstrules that they complied
with the stalulory consultation procedure before the work was commissioned. They
accepted the lowest quotation having gone out to competitive temder und then had the
work carried out below budget.

It is common ground that there were initially snagging items and that some of the work
was mtially found W be subsiandard. |lowever, the applicant arranged for the remedial
work (0 be carried out at no cost w0 the respondent.

On the day of inspection the windows uppeared to be of satisfoctory quality and with no
obvious muterial defects. Certainly there was no evidence of water penctration und the
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quality of the windows un! the installation seemed acceplable benning in mind the charpe
10 the leascholders.

The tribunzl accepicd the respondent’s comtention that the ftashings in pans of the
building wre lifting. However, there was no indication that this lifting has cuused uny
damage 10 the interior of the building or to the [abric of the building. The window gualily
is reasonable although not of the highest standard but the tribunul aceepts that a balance
has o be struck between the quality of construction and the cost to a leaseholder, ‘The
iribunal believes thut in this case that balance has been uchieved. The tribunal alse
considers that the work has been curried out 10 a reasonable stendard using reasonable
materinls, which the tribunal was told complied with British Standards m the time of
installation.

32. The tribunal also considers thu the applicant has obtained reasonable vulue for moncy.

Drawing on its collective knowledge and expertise the tribunal 15 satisflied the sum
charged 10 the respondent is in line with market rates for a flat of this size tn s
geographical location. It is noteworthy that the applicant went oul to compeulive lender
and ohained five cslimates and accepied the Jowest figure,

33. The respondent has also challenged the supervision fec at 7% of the overall cost of work.

34

She pointed ouwt that very few inspeciions were made by the consuliant and there was an
inadequate hund over procedure. The tribunal does not uphold this allegation. The tnbunal
routincly sees percentages of between 9% and 12% of the contract sum which ts in line
with the Roval Institution of Chariered Surveyors scale of fees. There was no evidence
presented to the inbunul which suggested that the survevor had fallen short in his duties,
which involved a great deal more than solely site inspeclions. In its writlen submissions
the Applicunt pul forwurd a well reasoned and detailed defence in suppont of the
supervision foc of 7% and these submissions are sccepied by the tnbunal which epholds
the: charges passed down o the Respondent in this respect.

Thercfare for the reasons sinicd ebove the tribunal orders that the respondent pay 10 the

applicant within twenty eight days of the date of this decision the sum of £1.790.92 being
the zmount cutsiuunding by wuy ol service charge in respect ol the major works contract
carricd out in 2005.

Chairmaun

R.T. A, Wilson

Dated____22™ April 2009
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