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THE, APPLICATION 

1. This application 'A-as for a determination pursuant to Section 27A of the Act of the 
respondent's liability to pay service charge for a window replacement contract invoiced in 
the service charge year ending the 31" March 2005. 

DECISION IN SUMMARY 

2. The tribunal orders. for the masons set out below, that the respondent pay to the applicant 
within twenty eight days of the date of this decision, the sum of £1,790.92 being the 
balance of service charge owed by her for the replacement of the windows to the Property 
in 2004/ 2005. 

JuiusrucrioN 

Setig_r e 198ekes 

3. The tribunal has power under Section 27A of the Landlord and Tenant Act 1955 to decide 
about all a.spects of liability to pay service charges and can interpret the lease when 
necessary to resolve disputes or uncertainties. The tribunal can decide by whom, to whom, 
how much and when service charge is payable. A service charge is only payable in so far 
as it is reasonably incurred, or the works to which it related arc of a reasonable standard. 
The tribunal therefore also determines the reasonableness of the charges. 

THE LEASE 

4. The tribunal had a copy of the lease relating to the property which is dated the 24th  
September 1990 and is for a term of years front the 24a1  September 1990 expiring on the 4 
December 2113 at a ground rent of £10 per year. 

5. Under clause 3.2 of the lease the applicant covenants to keep in repair amongst other 
things. 'the structure and exterior of the demised premises (including the windows and 
window frames but excluding the glass therein) and the building and to make good any 
defects effecting the structure. 

6. The provisions relating to the calculation and payment or Ow service charge arc to be found 
in the Fourth Schedule of the lease. Paragraph 10 provides for the tenant to pay the interim 
service charge and the service charge at the times and in the manner provided in the Fifth 
Schedule. The Fifth Schedule sets out the tenant's share of the service charge. which is 
based on the rateable value of the flat as a proportion of the rateable values of all the flats 
in the block. "flic Sixth Schedule sets out the items to which the tenant is to contribute by 
way of service charge. which includes amongst other things the window replacement cost. 
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If SPEC. 

7. The tribunal inspected the Property before the hearing in the presence of the parties and 
their reprL-sentativv;. Ashington Court is a three storey corner block. built in the mid 1970s 
with brick elevations under a pitched roof covered with synthetic slates. It is the northern 
most of two similar blocks which are linked at roof level. The subject flat is one of nine 
units which limits onto Whitehawk Way, Brighton. East Sussex and is on the second floor. 

8. The tribunal examintxl the windows of the subject flat, from inside and formed the opinion 
that the installation and quality of the windows were both of an acceptable standard. There 
was no evidence of damp and the selection of windows, which were tested. opened and 
closed without difficulty. Most, but not all of the windows could he cleaned from the 
outside. No obvious signi earn defects were noticed on the day of inspection. 

9. The tribunal also inspected the outside of the block from wound floor level. The tribunal's 
attention was drawn to a flashing at the rear of the property which was lifting very slightly. 
llowever, generally the flashing to the building appeared satisfactory. 

PRELIN1INARYS / ISSUES IN nIsrirm 

10. This case had been transferred to the tribunal by order of the Brighton County Court dated 
the 2/1"I  January 2009. 

11. At the hearing the tribunal established that the only matter in dispute over which it had 
jurisdiction related to the installation of new IJI'VC windows in 2005. 

12. Both panics had set out their respective positions in their statements of case and both 
parties had prepared and submitted a bundle of evidence. 

THE APPLICANI"S CA SF 

13. Mr Allison commenced his evidence by giving a brief chronology of events. In 2003 the 
Council decided to replace all of the windows in Ashington Court as they were 
approaching the end of their useful life. In Deeemhi.-r 2003 the Council commenced the 
statutory consultation procedure in relation to the replacement of the existing aluminum 
sliding sash windows. hi September 2004 the Council served the ms-pondent with a 
statement of estimates, which confirmed the details of five contractors estimates. At the 
end °raw consultation procedure the council accepted the lowest tender and commissioned 
the work, which was substantially completed in January 2006. Following completion of the 
work the council submitted a service charge demand to the respondent in accordance with 
the terms of the lease for E3,796_07 

14. Mr Allison accepted that initially there had been a number of snagging items relating to the 
windows but all matters, which the council considered to be unsatisfactory, were in due 
course remedied at no cost to the leaseholders, 
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15. The respondent oomplained about the works and the costs of works sometime after 
completion and her complaints were dealt with through the applicant's three-stage dispute 
process. A number of visits had been made to the flat by the council representatives and 
remedial work carried out. 

16. In 2006 the respondent widened the dispute to raise issues about the sound proofing 
qualities or the new windows. in addition the respondent raised further issuer about 
unsatisfactory work to the common parts of the block. The-se issues inch Jed the allegation 
that the external lead flashing had not been properly dressed. Mr Allison informed the 
tribunal that it wdS accepted that in some areas the flashing had filled slightly. However, 
the council had detected no water ingress and as a result it had been decided by the council 
that the remedial work would be carried out to the flashing as part of a planned 
maintenance cycle at a later date i.e. it would be dealt with when other maintenance to the 
building required the erection of scaffolding. This was due to the fact that in order to 
carry out these works scaffolding would be needed, and to do it in isolation would not 
justify the additional costs to do the works,. Furthermore Mr Allison added that these 
works in actual fact related to the adjoining block and not to the Respondent's block. 

17. More recently the Respondent had raised yet further issues about other flats having the 
benefit of self-cleaning glass. She felt that she too should have sell-cleaning glass at no 
extra cost. In addition the Respondent had raised complaints about the rusting of screws 
and fixings. 

I 8, Mr Allison accepted that additional work had to be carried out to the windows both to the 
respondent's flat and to the block after the initial installation was completed. However. all 
of this remedial work had been undertaken at no cost to the respondent. Furthermore all 
work to the windows had been carried out using materials and standards, which complied 
with British Standards at the time. 

l9. Mr Allison contended that the Council had properly carried out the consultation procedure 
in relation to the windovis: it had gone out to competitive tender. accepted the lowest 
quotation and had undertaken the work to a satisfactory standard and that the sums charged 
to the respondent for the work were reasonable. In these circumstances Mr Allison invited 
the tribunal to make an order that the balance remaining outstanding from the respondent 
for the windows namely £1.790.92 be paid by the respondent forthwith. 

20, Mr Allison further added that the original crittal windows were in a very poor condition 
and the replacement windows put in place were much better than the old windows they 
replaced. 

21. In conclusion Mr Allison said that none of the other lessees had complained about the 
works to the windows, and all of them had paid the outstanding sums in relation to these 
works except for the Respondent. 

TIIE RESPONDENT'S CASE 

22. Miss Chambers commenced her evidence by stating that the raison she had not initiated 
her complaints immediately after the work had been completed was because there had been 
no final inspection and she did not realize that work had finished. She felt that a final 
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inspection should have been curried out and the council should have been more proactive 
in dealing with the snagging items. As it was the council only reacted when she herself 
raised the issues. 

23. She was not satislied that the council had a satislacto7 procedure for overseeing the 
contracts and she felt that the council was prepared to put up with shoddy repair work 
which showed that there was no system for checking value for money prior to paying 
contractors. For these reasons she felt that the surveyors supervision fee of 7% of the 

contract price was not reasonable. She requmsted a reduction. 

24, Miss Chambers also contended that in other blocks more modern technology had been 
used. namely self-cleaning glass and also stainless steel fixings which did not rust. She felt 
that these technologies should be installed in her own block at no additional charge. 

25. When asked by the tribunal what a reasonable cost for the windows as installed should be 
she contended that E2.000 was a reasonable price to pay and indeed she had already paid 
this to the council. She told the tribunal that in 2003 she had obtained a quotation to have 
her own windows replaced for this sum. Unfortunately she had not retained a copy of the 
estimate. In summary she did not think that the work carried ma to her windows was worth 
the money. which she was being asked to pay. 

SECI101‘PPLICATION 

26. The tribunal noted that because the application had been refernal from the Brighton County 
Court it did not have before it a Section 20C Application in respect of costs. However. at 
the hearing Ni; Allison confirmed that as a further concession to the respondent it Votes not 
the council's intention to charge any part of its costs in relation to the Leasehold Valuation 
'Tribunal application to a future service charge account. In these circumstances it was not 
necessary for the tribunal to consider how a proposed application under section 20c of the 
act should be dealt with. 

TkIE TRIBUNAL'S DELIBERATIONS 

27. !faring carefully evaluated all the evidence presented to it. the tribunal does not consider 
that the Rimpondcnt has made out a sostairutble case for a reduction in her liability to pay 
her due pmportion oldie service charge for the window replacement programme. 

78. She has made no challenge to the contractual basis on which the charges have been levied. 
Ibe council has provided documentary evidence, which demonstrates that they complied 
with the statutory consultation procedure before the work was commissioned. They 
accepted the lowest quotation having gone out to competitive tender and then had the 
work carried out below budget. 

29. It is common ground that there were initially snagging items and that some of the work 

was initially found to be substandard. However, the applicant arranged for the remedial 
work to be carritxl out at no cost to the respondent. 

30. On the day of inspection the windows appeared to be of satisfactory quality and with no 
obvious material defects. Certainly there was no evidence of water penetration and the 
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Chairman 
.A.Wilson 

Dated 	22 Aril 2009 

quality of the windows and the installation seemed acceptable bearing in mind the charge 
to the leaseholders. 

31. 'The tribunal accepted the respondent's contention that the tlashings in parts of the 
building are filling. However, there was no indication that this lifting has caused any 
damage to the interior of the building or to the fabric of the building. The window quality 
is reasonable although not of the highest standard but the tribunal accepts that a balance 
has to be struck between the quality of construction and the cost to a leaseholder, The 
tribunal believes that in this case that balance has been achieved. The tribunal also 
considers that the work has been curried out to a reasonable standard using reasonable 
materials, which the tribunal was told complied with British Standards at the time or 
installation. 

32. The tribunal also considers that the applicant has obtained reasonable value for money. 
Drawing on its collective knowledge and expenise the tribunal is satisfied the sum 
charged to the respondent is in line with market raters for a flat of this size in its 
geographical location. It is noteworthy that the applicant went out to competitive tender 
and obtained five estimates and accepted the lowest figure. 

33. The respondent has also challenged the supervision fee at 7% of the overall cost of work. 
She pointed out that very few inspections were made by the consultant and there was an 
inadequate hand over procedure. The tribunal does not uphold this allegation. The tribunal 
routinely sees percentages of between 9% and 12% of the contract sum which is in line 
with the Royal Institution of Chartered Surveyors scale of lees, There was no evidence 
presented to the tribunal which suggested that the surveyor had fallen short in his duties, 
which involved a great deal more than solely site inspections. In 	written submissions 
the Applicant put forward a well reasoned and detailed defence in support of the 
supervision foe of 7% and these submissions are accepted by the tribunal which upholds 
the charges passed down to the Respondent in this respect. 

34. Therefore for the reasons stated above the tribunal orders that the respondent pay to the 
applicant within twenty eight days of the date of this decision the sum of £1,790.92 being 
the amount outstanding by way of service charge in respect of the major works contract 
carried out in 2005. 
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