SOUTHERN RENT ASSESSMENT PANEL AND TRIBUMNAL
LEASEHOLD VALUATION TRIBUNAL
CASE NO: CHUDOMB/OL RI2008H00 24

15 & 32 SHELLEY COURT, HILL LANE, SOUTHAMPTOHN 5015 58N

BETWEEN:-
JEREMY R. STANLEY-SMITH
CAVID B. HUGHES
&
RICHARD O, NcNEIL
APPLICANTS

and

SINCLAIR GARDENS INVESTMENTS (Kensington) LIMITED
RESPONDENT

CERTIFICATE PURSUANT TO REGULATION 13 (7} OF THE LEASEHOLD VALUATION
TRIBUNALS [PROCEDURE} (ENGLAND) REGULATIONS 2601 {51 2003/2084)

| cestity pursuant o the above mentioned regulation that thevd is Bn #7071 in the decision of the ribunal
in this mattes dated the 1" April 2008,

The arror is oontalved in paragraph & of the tibunals determination. That paragraph shoukd read a4
fofBoras -

8. Conchusion

The Tribunal getarmines that the Appéicants shall pay to the Respondent costs under Section ) of
the Act in the total sum of £2 404,78 plus VAT whars appropriate plus valuer's tea of E750 phus VAT if
appiopriate.”

Ctherwine tha decision remains unaltored,

The tine within which 10 seek permiseion 10 Appaal i3 21 days from the date of the decision as
arnended,

Dated this 8" day of Apel 2009

D Agnew BA, LL

Chalrman




RESIDENTIAL PROPERTY TRIBUNAL SERVICE SOUTHERN RENT ASSESSMENT PANEL
AND LEASEHOLD YALUATION TRIBUNAL

Case No: CHI/DOMSIOLRI2COB/DO 2425

IN THE MATTER OF AN APPLICATION UNDER SECTION 91(2){d) OF THE LEASEHOLD
REFORM, HOUSING & URBAN DEVELCPMENT ACT 1953

AND

IN THE MATTER CF 15 3 32 SHELLEY COURT, HILL LANE, 5OUTHAMPTON, HAMPSHIRE
5015 58N

BETWEEM:
JEREMY R. STANLEY-SMITH
DAVID B, HUGHES
i
RICHARD O. McNEIL
Applicants
- and -
SINCLAIR GARDENS INVESTMENTS (Kensington] LIMITED
R nden
THE TRIBEUMAL.: Mr D Agnew BA LLB, LLM {Chasman)

Mr D Linotl FRICS

DETERMINATION AND REASQNS

1. 1 ey ADDNCATIDN

1.1 The paries having been unable 1o sgres cosis payable by the Apphicanis to the
Respondent pursuand 1o Saeclion 60 of the Leasahold Raform, Housing & Urban
Developmant Act 1983 (“the Act™) fcllowing ieass extanzions an application was mads (o
tha Tribunal 1o detarming the costs payabla,

1.2 By directions given on the 57 Decambaer 2006 the Tribunal directad that the application be
deatt with ms 8 paper determination without an oral hearing unless eithar party obiected,

1.3 Nather party did obiect 10 tha matter baing deall with by means of a papar detarmination,

_ I N
2.1 The detarmination took placa at the Tribunal office in Chichester on the 24T March 2008,
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Ihe avidence

Tha Respondent's submissions as 1o the costs sought were dated the 117 December
2008 The Applicants suppiad Points of Dispute and the Respondant rasponded 10 thosa
Points of Disputs.

The Respondent's gybmissons

The Respondent's sclicdor is Mr Paul Chevakes who is a sole practitionar who specialisas
i leasehold eniranchisamant and lwase extension ctaims. He is the only [ae samar in his
fim. He seeks to recover on behalf of the Respondant costs at his chamging rate of £220
par hour in respect of the work done in respect of notices of claim served pror (o the 1™
July 2007 and therealter £230 par hour plus VAT in aach case. The Respondent instructs
onky Mr Chevaker in such matters and they accepl that thay ars Kabée 10 pay such COSLS &S
are nod recovered from the Apphcants in such casas, Mr Chevaber asserad that tha
landiord was not required 1o find the cheapest of even chaapar solictors than himsal
Loass extension apphcations are complex in nature and, Mr Chavaker says, it is
reasonabla for the tandlord 1o instruct 8 specialed in such work.

Mt Chavaler st out the steps he was required to take in respect of sach of the noticas
served in this cass. Three dafective notices were sarved before the fourth vakd notice
was served by the Applicanty’ sobcrors but each nolica that was served invohoad
Mr Chevabar in a certain amount of work, The total costs ciaimed are therelore much
highar than would have bean the case had only one notice bean served.

Atinchad heraio is & schadule satling out the costa claimed and the amount alowed by the
Trbural and, where appropriate, & brisf axplanation as to why an item has been
disalliowed. Where the claim has simply bean reduced this is becausa the Trbunal
considered that the amount allowed was a reasonabie amount for the itam cltamed and
that any additionsl amount woukl have bean unreasonabla. In such instances no specific
reason is given in tha schedula for the reduction,

The Respondent's sohcitors Turther contanded that with regard 1o jaasa axiensions, as for
keasehold anfranchisement, Pariamant has in affect compabted landionds to deal with thair
properties in ways which are often contrary 1o what they want (o do and that in thosa
circumsiances i would be surprising 1 reversionars werns expactad to be further out of
pocket in respeci of their inevilable incikdental expenditure incutred in obtaining the
professional sernicas of valuers and lawyers for a transaction and proceedings forced
upon them™ This is 8 quotation from the decision of tha London Laasahokd Valuation
Tribunal in Hampdan Court (LONENF/T8502). The Respondent's sobcitors submitied
that, accordingly, they wora eniitied [0 recover indemngy costs whate tha burden of progf
is on the paying party o esiablish that the andlord wouki without a shadow of doubt not
have paid such costs £ i had been parscnally liable lor the sama”™  If thare was any doubt
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ai al tha Respondent's solickors said thal the costs are 1o be reparded as reasonably
incurred,

The Respondent's sy Mg

The Applicants’ sodicitors made some general Points in Dispute befora commanting on
each 1om of costs claimad. Thay submitted that £220/£230 par hour is axcessive and that
the guidekne rates issued by the Court Service for 8 Grade A fee sarner for 2006 i3 £1584
pat howt and for 2007 £195 per hour and fovr 2008 £203 per hour,  Thay make the poing
that the subject property is in Southampien, tha Respondent company’s registersd office s
in Bognor Rapis, Ywest Sussax and that the Respondent’s sclicdors were in Chasaington,
Surrey.  They say it was not reasonable in the circumstances for the Respondent 1o
instruct a sola praciiicnar in Surrey whose charge oul rate 5 13%-14% above thal set oul
by tha court guideknes. They further submit that this matter did not require expartise of a
Grade A Tea earner. They say that # s not reasonable for the Respondent 1o have
instructed a sola praciitionst who was unable 10 delegats some of tha funclions 1o ower
grade iee sarners. 0 commenting upon tha individual items cleimed the Applicants’
solicitors suggested that aither the work carried out was unnecessary of it ook an
axcessive ength of ime,

The Applicants' solcitors submit that there s no relerence in the Act to "indemnity costs”
par 5e.

The Apphcants’ sokcitors accep! that some costs would have bean incurmed by the senace
of defeciive notices but they say that the costs flowing from those notices should be
mimmal. Thara ware arsas of dupkeation whers the Respondent's solicitor has cleimed o
have carred ou! work which had already bean carmed out and did not need 10 be repeated,

The Law
Section 80 of tha Act provides as follows: -

60 (1} where @ notica is given undey Section 42, then, {subiact to the provisions of this
gaction) tha tanant by whom it is given thall ba kabla, to the axtent that thay have baan
incurred by the relevant person in pursuance of tha notice, Tor the repsonable costs of and
incidantal to any of the foliowing matters, namety -

{a) any investigation reasonably undertaken of the tanant’'s ight 10 a new lwasa;

{b] any valuation of the tenant's fiast obtained for the purpesa of fixing the pramium or any
athar amount payabla by virtue of Schadule 13 in connection with the grant of a new lease

under Saction 56



(e} the grant of B new beasa under that Saction; but this sub-saction shall not apply to any
costs f on a sae made voluntanly a stipulation that they wera 1o ba bome by tha
purchazer would ba void.

{2) For the purposes of sub-section (1) any costs incurred by a redevant parson in respoct
of prefessional services rendarad by any person shall only be regarded as reasonable i
and ko the axtant that cosis in respect of such senices might rassonably be expacted o
hava been incutred by him if 1be citcumsiances had been such that he was personaly
kabie for all such costa *

I N~
Belore turning 1o lock at each item of costs chiimed by the Reaspondent's soliciiors the
Trbunai made tha folowing determinaticns on the general points raised by this application,
Tha Trbunal consoiarad that it was raasenabde for the Respondant to hava instructed
Mr Chevalis: 1o act on its behat! in cannection with this matter. Judping by the number of
decisons of the Leasahokd Valation Trbunal invetving the Respondent company as
avidencad by the number of repods conlained in the bundla submitied by ihe
Resporcient's solicitors for this determination, the Respondent company has an axtanshe
portfche of propartias in diverse locations, H i3 ressonable that the Reapondent should
wan! (o instruct one sokcdor to handie all such apphcations and that that solicitor should
have soma particutar expertise in this area of the law which it by no msans
atrasghtforward,

The Tricunal considered that Mr Chavakers charging rates of £220 per hour in raspect of
notices of claim served pror 1o 1% July 2007 and £230 per hour in respect of notics of
clairn served therealter weare raasonable. [ was not incumbent upon the Respondent to
find the cheapest or cheapar sobciiors and the rates clamed wene not unreasonable for
iha 1ype of work concarmed,

The Tribunal found that & was Seclion 60 of the Act and Section 60 alona which govams
tha costs which the Trbunal can require the Apphcant tanants to pay to the Raspondent
tandicrd in cases of lnasa exiensions, The Crhil Prtedura Rulas have no place in such
daterminations and this Tribunal finds it unbaiphi to refar 10 costs payable as "indemniy
costs”. Thara s no reference Io “indamnily costs™ in Section 80 and whikst this Tribunal
finds that thers is aome force in the argument that in laase axtensions undey the Act and
leasahcid enfranchisemants & landikd i being required 1o deal with his property in a way
which may wall be contrary 10 his wishas Parkament has not ensured that the landiord ik
net 1o be found 1o be out of pocked & al as 8 reault of the procadure. First, the costs which
are chiimabla have to come within the ambst of sub-paragraphs {a) — (c) of Section 50 (1)
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5.1.7

of the Act and any work which may reasonably De thought necessary o look after the
tandiord's interests, i it does not come within those sub-paragraphs, & not claimabhe.
Sacondly, ¢ an appication has o ba made o the Leasehoid Valaton Tobunal to
daterming the premium for the new lease or price for the acquisition of freehold under an
enfranchisament then thosa costs are not claimabie by the landiord by vinue of Seciion
50 (5) of the Act.

This Tribunal finds that Saction 60 of ths Act raquires a bwo S1Bge process:

First it is to dedarmine whether the landiords clan for costs @ reasonable; that is, that
fatts within a ranga of cosis and that any claim within that rangs is raasonabla but anything
higher than the upper end of the range woukd be unregsonable. The second stage is o
carry out the check which is raguirsd by virtus of Section 80{2) of the Act. I tha costs as
claimed are higher than those which tha landkerd mighl reascnably bea expected 1o pay
ko was porsondlly kabla for them than thay cannot be reasonabis. | s difficull 10 Ses that
Section B0{2) adds very much to the reguirement that the costs payable by the tenant have
to ba reascnable becauss if they ara higher than the Respondant would axpect o pay & ha
wera bearing the costs himself they are unlkety 1o be regarded as reasonabie. However,
as proviously stated, Soaction BIXZ) acts as a chack to tes! whether what has baen Claimad
or what tha Tribuna! is considering to determine i in fact raasonabla.

The Tribunal did not find the axtensive raterence by the Respondent's solciors 10 othe:
Tribunal decisions 1o be of panicular assistance. Trbuna! decisions ara not binding on
ancthar Tribunal, although it is acknowiedped that Tnbunals will aim 10 be &% consistent as
possible with aach other.

Tha Tribunal was nof suppiad with copiex of the ok and new loases o of copies of
corespondenca. |t has therefore had 1o use i3 axparance as an axpert Tpbunal in
determining what & considens (o have bean a reasonable amount of time spent on tha
Vanous aclivites giving rise 1o tha ciaim for costs.

The Respondents are enitted (o ba pad for work done in conmaction with defectve notices
but the Tribunal dosas taks the point that some of the work would have bean repatition of
woxk dona n respect of previous notices sarvyed and that there should theralore be a
saving of time in retpect of the sezond, third and fourth notices.

In abowing Mr Chevaber his ful charging rate as a practitionar specialising in this fiekd the
Trbunal axpect hem (o use his skl 1o work more efcaenity than a ess axpenanced person
in the field and this should be raflected in the amount of lima spent in respect of the tems
of costs claimad.

5.1.10 The Trnbunal, having catemined the ganaral points sat out abova, procesdd 10 consider

each rem of costs ctamed by the Respondent and 1he result of the Trbunals
determinaton in thal regard is s&t out in the attached Scheduls. The Trbunal had no



svidence as o whether tha Respondent company is able 1o re-claim VAT or not. Tha
Trbunals detarminaticn & therafore for the amount of costs net of VAT but tha Applicants
are liable 10 pay VAT on thosa hgures if the Respondent is unable to re-clam the sama.

8 Conchsion
The Trbunal determines that the Applicants shall pay !o the Respondent costs under
Seciion 50 of the Act in the total sum of £2,311.33 plus VAT where appropriate phs
valuar's fea of £750 plus VAT if agpropriate.

Dated this 1t day of April 2009

D. Agnew BA, LLB, LLM
Chairman



Schadule

A, First Notice Claimed | Allowed Comment
) Personal attendances on client 165 165
(45 minutes)
b) Considenng kease (Mo, 15) and 55 55
Office Copy Entrias {15 mins)
£} Considering lease (No. 32) and 55 18.33
Office Copy Entries (15 mins)
d] Instructing valuer {15 mins) 55 55
Prediminary Notices {20 mins) 7333 3566
&) Considering tenant's notices and
resaarching GQUESHIONS re | 275 185
invesbigating tenant's nght 1o new
keasa (75 mins)
f) & g) Dratting countemncotices 110 - Hot within ambit of Section
50
h}) Considening vatuation etc (30 110 81.68
ming)
i) & k) § letters out and 2 telephone | 154 154
attendances
740.55
B. Second Notice
a) Personal attendances on client 55 55
{15 mins}
&) & ¢} Reconsidering leases and 73.33 55

OCE's (20 mins}

d) Considaring tenant's notices and
researching questions ré right (o




rew iease (30 ming) Y10 33.66
&) & ) Drafting countemoboes {30 110 - M within ambit of Secthon
mins) &0
g) Reconsidenng vatuation {15 55 33,66
mins)
h) 4 letters out and 2 teiephone 132 132
attendances
305.32
C. Third Notice
a) Personal attendances {15 mins} | 57.50 57.50
by & c} Reconsidering krases (20 76,66 38.33
mins)
d) Consikianng tenant's notice and
ressarching questions re right to 115 .23
new leasa (30 mins)
a) & 1} Drafting counternotices {30 | 115 - Mot within ambit of Section
mins) 50
g} Reconsidering vatuation {15 57.50 k)
mins)
h) & i} 4 letters out and 2 telephone | 132 132
atiendances
304 49
D. Fourth Notice
a) Personal attendances on chenl 115 15
(30 mins)
b) Prediminary notice {10 mins) 3g.3a 38.33

) & d) Reconsidering laases and




OCE's 76,68 38.33
a) Considering ianant’s notces and
researching questions re right to ] 3833
new kease (60 ming)
) & ) Drafting counternotices {30 | 115 - Not within ambit of Section
mins) B
h) Reconsidering vaksation {15 57.50 35812
mins)
i} & j) € fetters out and 3 talephone | 207 207
atendances e
475,32
Grant of new leases 632.50 450
5 letters out 115 115
575
Summary of costs allowed
First nctice 740 65
Second notice 309 32
Third notice 04 49
Fourth notice 47532
Grant of lease 575.00
2404.78
Plus valuer's fee of 750.00

All phus VAT it approperiate
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