RESIDENTIAL PROPERTY TRIBUNAL SERVICE
SOUTHERN LEASEHOLD VALEUATION TRIBUNAL
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Reasons

Background

1.

By a lease dated-16 October 1974, R M Smith Properties Ltd let to Nicholas
William George Burke and Linda Rose Burke the property known as 12 St
Peter's Road, Burnham-on-Sea, Somerset, TA8 1HB (“the Property”).

At clause 2j of the Iease ‘the lessee covenanted with the, Iessor w:thm one
by way of mortgage) of the demised prem.'ses to give notice thereof in wntmg
with particulars thereof to the lessor's solicitors and to produce such
assignment assent transfer or underiease to the lessor ......to pay to the
lessor's solicitors a registration fee of two pounds plus value added tax at the
rate applicable at the time of payment in respect of each such assignment
assent transfer underlease or devolution.”

The Applicant is the current freehold owner of the Property.

The Respondents are the current leasehold owners of the Property.

By letter dated 20 March 2009 the Applicant applied to the Tribunal for a

determination that a breach of.covenant had occurred in that the Respondents
had failed to give notice of assignment within one month as required by

clause 2j of the lease.

On 25 March 2009 the Tribunal gave directions for a determination of the
application on the basis of written submissions.

By letter dated 7 May 2009 the Respondents applied, through their solicitors,
pursuant to regulation 11 of the Leasehold Valuation Tribunals (Procedure)
(England) Regulations 2003 for an order that the application be dismissed as
frivolous or vexatious or otherwise an abuse of the process of the tribunal,
that the Applicant do provide a valid receipt for the fee paid to the Applicant
and a determination that the Applicant do pay the Respondents’ costs in the
sum of £500 pursuant to Schedule 12 (2)(b) of the Commonhold and
Leasehold Reform Act 2002 (“the Act”). _

On 12 IVIay 2009 the Tribunal gave further dlrect|ons for the ReSpondents
application to be heard following exchange of written representatlons

On 9 June 2009 the Respondents filed their written representations in support
of their apphcatlon No representatlons were received in wntmg from the

Applicant.

The'Law -
0. Section 168 of the Act prowdes that a Landlord under a Iong lease of a

dwe!lmg may not serve a notice under Section 146(1) of the Law of Property
Act 1925 in respect of a breach by a tenant of a covenant in a lease unless
the tenant has admitted the breach or the matter has been finally determined
by a court or arbitral tribunal or by a Leasehold Valuation Tribunal under



10 aieSection 168(4). rFhat subsection pfovide'srA*landlord:Under:arlong:lease of a
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11. Paragraph 10 of Schedule 12 to the Act provides: RS
2'¢(1)iA leasehold valuation:tribunal:may:determinetthatiaiparty.to proceedings
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14.0n 13 February 2009 the Respondents sohc:tors Barrington & Sons
(‘Barmngtof®) wrotéto the Applicarit's agents "Cirdlé! Res:dentlal Management
Ltd (“Circle”) “We confirm that we actéd'ina Transféror-Equity inréspect of
the abovre ment:oned property on ttzje 7”‘qof Apnl 2003 and we, beiatedly
hereb grve you Aotice of thé Ass:gnment together “With'a certmed copy, of the
Transfer with our cheque in the sum of £2.30 being the fee prescnbed by the
Lease. We enclose a copy of this letter for receipting and retum. oy~ ,aH adT

15. @ny17\February Circle;acknewledged,receipt of thatlettercand, sent, Barrington
a:copy-ofdhein.general; guidance,note and asked:for payment\of;a lateyoc
registration fee. 4 batnsezzige siaw atneorsuqaeﬂ oftT  o1u InoMapL s

16.0n 20 February Barrington wrote to Circle objectlng Eé’iﬁb'ﬁérana%a‘-‘f'afr‘%“
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inst. as you are well aware the notice of transfer you T havé prowded has not

been served in accordance with the terms of the lease. Unless you admit this



alleged breach of covenant on behalf of your client within 7-days of the date of
this letter. we.will, without further:reference to yourselves of your.client make
an application under s168(4) CLRA 2002 for this matterto be determined.

We will of course seek an order for cost if such an application proves =~ -

necessary

18. On.26 February- Bamngton sent an ema|I to:Circle taklng issue: wnth Clrcle S
position:and saying “Section 168(1) requires admission that there is a-breach
no such admission.is admitted-as notrce has been grven and. the prescrrbed

fee pard

19 There was an exchange of emalls between Barrlngton and C|rc|e between 20
and.23. March in which, Clrcle notifi ed Barrington that the. apphcatnon had been
.. issued. In the.concluding message on 23 March Circle said “May | also -
suggest that you immediately accept that there has in. fact‘been a breach of
_tenant's covenant since.this is a.prima.facie matter and an.early. admrssron
will limit, the. costs rncurred which we. wrﬂ seek to recover from your client.”

20. Th_e ap_pl_lcatlon was, sent to the _T.rlbuna.l‘on 20 March.

21 'On 27 March Barrington wrote to- Circle enclosing a- -copy-of an-opinion
- obtained from Harry ‘Hodgkin of counsel. The opmaon doés not deal directly
with'the-issue -as to whether or not there had been:a bréach of covenant but
considers whether Circle were entitled to demand a further fee for late notice
.and whether Circle would be entitled to serve a valld not|ce under Sectlon

accept that there had been a'breach of covenant because at paragraph 21 it
says “a. the breach has been remedied; ... c. the breach, 'such as it was, was
de minimis.” In their covenng letter Barr:ngton invited Circle to withdraw the

application and warned that they would apply for the application to be
dismissed with costs.

22 The Tnbunal has seen no further correspondence between the partles and
Mr. Reddlng for the Respondents told the Tnbunal that there had been none.

23.0n9 Apnl Barrlngton wrote to the Tribunal conf irming that they were
. instructed to oppose the appllcatlon :

24.0n 7 May Barrlngton wrote to the Tnbuna! askmg for the applncatlon to be
d:smlssed :

The Hearing

25. The hearing took place at the Bridgwater and Albion R. F.C. on 10 August
2009. The Applicant wasrepresented byMr. Paine-of Circle Residential
Management Ltd. The Respondents were represented by Mr."Redding, a

partner of Barrington & Sons

26, Prior to the start of the hearing, the Tnbunal gave the partles a copy of the
decision of the Lands Tribunal in the case of GHM (Trustees) Ltd and Barbara

and David Glass LRX/153/2007.



27:Mr.cRedding Openéd the:caséon behalf:of tHé Respondentsiby, relying:on the
1oritiewritten:submissions to theTribunal whichiwere largely a:rezitérationiofaw
counsel’s opinion. He sought to distinguishithie:GHM case on thebasisthat it
concerned a continuing breach whereas there was no continuing breach in
this case. After an exchange of views, Mr. Redding accepted thatthe ! oned
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28rMr:zPainexthentaskéd:theTribunal:tomake! ardetermination: pursuant-toxo
.paragraph:10-ofrSchedule  12itotheActithatithe-Respondents: should:pay the
vlcosts of:the:Applicant:limitedrtot£500:57 st Jurlt paie:se ai lsnudhnT adT
of stencongas & i terl bng oleh 19: Itsa ~8 ts 10z vhE M8 PIABM 10
Submissions on costs,; ooz yer Y'uonz eingonsgzaf ol 60 enimt Yab

ot

30 Mr, Paine submittedithat the,Respondents-had acted, 0therwise,ynT o o
erunreasonably an; connection with the proceﬂedt_ng‘sitntthat they:had had.ample
opportunity; tO@dmlt the breach of covenant -bothybefore.and afterdssue of the
it 1@pplication but:-had dechned to do so Lunt|I the mornlng of the heanng ln
particular he.r reI|ed ontthe Ietter from,CtrcIe to Barrlngton dated 24 F ebruary
inviting Barnngton to adm|t the,breach before the applrcatron 1Wag.,,t,s_,,suet:t the
dast.paragraph.of the Ietter from Barnngton to C|rcle(1dated 27 March.in which
Barnngton threatened fto appty to have the apphcatlon)dlsmtssed and the letter
from Barrrngton to the Tnbunal in whach they ‘stated that the Respondents
opposed the application. He said that the Respondents had acted
unreasonably in refusing to admit the breach of covenant in an open and shut
case and that there was no reason why the admission could not have! been M
made before the day of the hearing. AU
LIS TEN ‘Pugui\ ' bats(
31. Mr. Paine gave evidence that he is a fellow of the Property Consultants
Society and an associate of the Institute of Residential Property Management.
He said that his charge out rate is £215 per hour plus VAT and that he would

be engaged at least 3 hours in travelliing to and attending the hearing.

32. Mr. Paine referred the Tribunal to the previous decisions of other Tribunals in
the cases of 14 Twymans Mill, Faversham, CHI/29UM/LBC/2008/0007 and 25
Sunderiand Close, Rochester CHI/OOLC/LSC/2008/0044.

33. Mr. Redding opposed the application for costs. He said that when his firm
sent notice of assignment to Circle, it replied by demanding further fees.
Circle had not responded to Barrington's letter dated 27 March and there had
been no correspondence since then. Costs should not be awarded against
his clients because Circle had sat on their hands and refused to correspond
until today.



34. As to the amount of costs, Mr. Redding said that Mr..Paine’s charge outrate
was too high and he suggested that the amount of any award should-be-either

minimal or no more than £250.

Conclusmns

35. It is clear to the Tribunal that Barrington & Sons have been blinded, from'the
outset of the correSpondence by the demand for a further reglstratlon fee.
This lead them to overlook the reality of the application which was made to
the Tribunai which was for a determination that a breach of covenant had
occurred. Mr..Redding accepted at the hearing that a breach of covenant had
occurred. That admission could have been made before the apphcatlon was
made to the Tribunal or at least as soon as it was made. The Tribunal
accepts that the Applicant asked the Respondents to make that admission
both before and-after the application was issued but no admission was .
forthcoming. If an admission had.-been made, the parties could.have moved
on to the more important issues of the late registration fee and the
consequences of the breach, thereby saving the Applicant the expense to -
which it has been put in making the application and- attending the hearing.
The Tribunal is satisfied that the Respondents have acted unreasonably by
not making an admission at an earlier date and that it is appropriate to
determine that the Respondents should pay some of the Applicant's costs.

36. The Tribunal accepts that it would have been sensible for the Applicant to
write a further letter to the Respondents before the hearing pointing out the
reality of the situation. The Tribunal considers that it would be |
dlsprOportlonate to make the’ Respondents pay £500 in view of the size of the

 matter in-dispute.” For those reasons the Tribunal determines that the
Respondents should pay £250 towards the costs of the Applicant in
connection withthe proceedings which for the avoidance of doubt includes
both the Apphcant S appl:catlon and the appllcahon by the Respondents

T s

Mr.JG Orme
Chairman
Dated 12 August 2009
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