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INTRODUCTION

1.

This is an application under Section 27A of the Landlord and Tenant Act 1985
(as amended) (“the 1985 Act”) for a determination of reasonableness of and

__liability to pay service charges under the Respondents’ lease totalling

£1,679.76. ‘

The Applicant is the Respondents’ landlord in respect of the Property. The
lease (“the Lease) is dated 21* February 2005 and the Applicant and the
Respondents are the original parties to the Lease.

. The case was transferred from Lambeth County Court by order of District

Judge Zimmells on 30" December 2009. A Pre-Trial Review was held on 2™
February 2010 and Mr Agrawal (one of the Respondents) attended. The
Applicant was not present and was not represented. At the Pre-Trial Review
Mr Agrawal expressed a willingness to mediate.

Directions were issued following the Pre-Trial Review. The Applicant failed
to comply with the directions, although the exact degree of non-compliance is
unclear to the Tribunal.

Mr Robinson, in-house Service Charge Co-ordinator for the Applicant,
presented his evidence and was cross-examined on it early on in the hearing.
As a large part of the Respondents’ case was made in the course of cross-
examination those points made during that cross-examination will be
summarised below as part of the Respondents’ case.

RESPONDENTS’ CASE

6.

Mr Sutherland, representing the Respondents, was invited to put the
Respondents’ case first, so as to clarify in more detail what service charge
items were in dispute and why.

Mr Sutherland said that the Respondents had offered to mediate but that the
Applicant had only expressed any interest in mediation or negotiation on the
morning of the hearing. The Respondents had also repeatedly asked for
access to service charge records and answers to various questions but had still
been given very little information.

. The Respondents were disputing the amount of the service charge on the

following grounds:-

e the amounts being apparently unreasonable and the Applicant
failing to provide sufficient information to justify them;




e non-recoverability under the Lease of the administration fee
levied by the Applicant;

¢ the management fee being too high in certain service charge
years, .

9.

10.

11.

e duplication between block and estate cleaning costs;

e items being charged that should have been covered by
insurance;

e the Applicant failing to deduct costs incurred by the
Respondents in relation to a shower unit and a central heating
boiler; and

o the Respondents having a counterclaim for loss of earnings,
distress and inconvenience in connection with the shower
unit and central heating boiler problems.

On the question of reasonableness, Mr Sutherland said that there had been no
real value for money. For example, certain communal lights had been left on
all day during the 2009/2010 service charge year, and this had led to
electricity wastage for which the leaseholders had been required to pay.
Also, in relation to the 2005/2006 service charge year the actual cost had been
much higher thdn the estimated cost but no explanation for the wide
discrepancy had been given.

The administration fee was considered not to be recoverable as a matter of
interpretation of the Lease. Paragraph 1 of Part 2 to the Fourth Schedule
entitled the Applicant to charge ‘management costs’ (which the Applicant did
indeed charge) but it did not entitle the Applicant also to charge an
administration fee on top of this. In cross-examination by Mr Sutherland, Mr
Robinson of the Applicant accepted that the Lease did not appear to contain
any provision allowing the recovery of a separate administration fee on top of
the management costs. It was contended on behalf of the Respondents that
the administration fee was first introduced (in respect of the Respondents’
service charge) in 2004/2005 and that it was £60 for that year and for
2005/2006. It was then £68 for the years 2006/2007 and 2007/2008.

In relation to the management costs, the Respondents accepted that the
Applicant was entitled under the Lease to charge for “management costs being
not less than 10% of the total Service Charge”. However, in relation to the
2006/2007 service charge year the management costs represented 27.5% of
the service charge and this was considered to be excessive.
















APPLICATION OF LAW TO FACTS

Points conceded

33

[t is noted that the Apphcant concedes that three specific items relating to

34.
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removed and that the amount that should be deducted in this respect is £57.59.
This figure was agreed by the Respondents.

The Applicant also concedes that the cost of removing the lichen growth
should properly be deducted from the service charge. The total cost of
removing it was £188.35 of which the Respondents share is 2.38%, i.e. £4.48.

Administration fee

35.

36.

In relation to the administration fee, the Applicant concedes that this is not
payable in respect of either 2006/2007 or 2007/2008 and that therefore there
should be a deduction of £68.00 for each of these two years. This reduces the
item described in the certified summary of service charges simply as
‘Management Charge’ to £26.31 for 2006/2007 and to £53.18 for 2007/2008.

As regards the administration fee for the other years, the Tribunal agrees with
the Respondents that the Lease does not allow the Applicant to recover a
separate administration fee on top of the management charge, albeit that if the
Applicant had simply charged a slightly higher management charge it might
have been arguable (depending on what the charge covered) that this higher
management charge would have been recoverable in full. As the Lease is
dated 21* February 2005 the Tribunal is not satisfied that the Respondents
will have been unduly burdened by its small share of the £60.00
administration fee for the 2004/2005 year, if indeed it was charged separately,
and insufficient evidence was brought as to what that share might have been.
As regards 2005/2006, whilst the evidence available to the Tribunal is
imperfect, it seems to the Tribunal on balance that an administration fee of
£60.00 probably was charged separately and that the Applicant was not
entitled to charge it as a separate amount.  Accordingly, this amount of
£60.00 in respect of the 2005/2006 year is not considered to be payable and
this reduces the item described in the certified summary of service charges
just as ‘Management Charge’ to £62.06 for 2005/2006.

Management charges

37.

In relation to the management charges generally, the Tribunal has some
concerns about the standard of management, albeit that some of the concerns
relate to the period falling outside the years in respect of which the County
Court proceedings were issued. Specifically in the context of the preparation
for the case before this Tribunal, the: Applicant failed to attend the Pre-Trial










45.

47.

CHAIRMAN..

e £4.48 (lichen growth)

Of the amount claimed by the Applicant, the amount payable is therefore
reduced by £317.56 to £1,362.20.

6. The Respondents apnlied for an order under Section 20C of the 1985 Aci that

none of the costs incurred by the Applicant in connection with these
proceedings should be recoverable as service charge. For the reasons already
given above, in particular in paragraph 37, the Tribunal has serious concerns
about the Applicant’s standard of management and its approach to this case
and considers that it would be unfair for the Applicant to be allowed to
recover its costs in connection with these proceedings through the service
charge. The Tribunal therefore hereby orders that none of the Applicant’s
costs in connection with these proceedings may be recovered through the
service charge.

No other cost applications were made by either party.

Mr P Korn

11" May 2010
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