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Background

(a) The property, which is the subject of this application, is two purpose built

1960’s adjoining four storey block of flats.

(b) The Respondent is the leaseholder of flat 8 Hilldown Court.



















i)

The Tribunal queried the position concerning the balancing charges,
as it was noted that there were no end of year balancing charges
demanded and no credits applied to the account. The Tribunal noted
that there was a variation between the actual charges and the

budgeted amount. Mr Purkis explained that there were no balancing

irpele e n Tt sxra s lam s %
charges. This was becausc in the past the company had agreed-that

v)

y)

small surpluses from the budgeted service were credited to the
reserve, deficits to the budget would also be recouped from the
reserve fund. The Directors of the Company had discussed and agreed
that this would happen at an AGM.

Mr Purkis stated that the lease provided for a reserve fund under
clause 4(1) “... the aggregate amount properly and reasonably
required to be expended by the Company and the amount of any
reserve properly and reasonably required to be expended by the
company in connection with the performance and observance during
the whole of the term... ”. |

Mr Purkis stated that it was nota “... high end building”, and
although there were some major works, the bulk of the work was
decorative. The Tribunal asked about the planned maintenance. Mr
Purkis stated that there would be work to the lintels as it had been
noted that thié was required. However the Applicant expected that
funds would be collected before the work was carried out. There were

no other major repairs planned.

Mr Purkis invited the Tribunal to consider the service charge demands
(which were in the bundle) and the attached summary of rights and
obligations served in compliance with section 21 of the Landlord and
Tenant Act 1985.
Mr Purkis submitted that the chargesAwere reasonable and payable. He
submitted that the charges could be substantiated and that they had

been demanded in compliance with the Applicant’s legal obligations.




The Decision of the Tribunal

1. The Tribunal having considered the submission on behalf of the
Applicant and the evidence given by Ms Maysey, find on a balance of
probabilities that the service charges claimed in the sum of £1803.18 are

—reasonable and payable.The Tribunal listened carefully to the evidence of -

Ms Maysey and found her to be a credible witness who demonstrated a
good knowledge of Hilldown Court and the management of the premises.
The Tribunal also noted the considerable amount of supporting evidence,
in the form of invoices and statements of account which supported the
charges.

2. The Tribunal regretted the absence of the Respondent and his non-
compliance with the directions, as we were not assisted in understanding
any reasonable objections that he might have to the charges. The Tribunal
noted that he had attended the pre-trial review, at which the hearing date
was set, given this, the Tribunal can only assume ( in the absence of a
contrary explanation), that he chose not to attend the hearing,

The Reserve Fund

3. The Tribunal noted however the use of the Reserve Fund, and
whilst the Tribunal accepts that the clause can be interpreted widely to
enable the use of the Reserve Funds to balance short term deficits, the
Tribunal does not consider that to do so on a regular basis, represents good
practice. There are leaseholders who contribute to the fund, presumably
understanding that this fund will be used to fund major works. In the event
of major work being necessary the Applicant will not be in a position to
fund the work without substantial additional contribution.

4. (Guidance is given about the use and purpose of a reserve fund in
part 9 of the RICS Service Charge Residential Management Code.)

The Administration Charges

5. The Tribunal having considered the clauses referred to by Counsel
noted that there is no direct provision for the payment of Administration
Charges, Counsel submits that they are incidental to the preparation and
service of a notice under section 146, The Tribunal do not accept this

interpretation, and find, in the absence of clearly expressed wording, that




there is no right to levy these charges. Accordingly the Tribunal find that
the sum of £300.25 is not recoverable.

0. The Tribunal noted that the Respondent at the pre-trial review
indicated that he wished to make an application under section 20C. No
application was made at the hearing, and the Applicant indicated that they

—would pursue-any cost action against !

the Respondent directly rather. than.. ..

seeking recovery against the account. The Tribunal notes that this is
outside the scope of its jurisdiction.

7. The Tribunal find that the sum of £1803.18 is reasonable and
payable, and that it is not reasonable to make an order under section
20C.
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