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Decisions  
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(1) The Tribunal determines that the sum of £1,893.40 is payable by the 
Respondent in respect of the service charge for the period September 2011 
to March 2012. Having already paid 90%, the balance to be paid by the 
Respondent is £189.34. 

(2) None of the service charge for the periods September 2010 - March 2011 
and March 2011 - September 2011 is currently payable as there is no 
evidence they have been demanded in accordance with the relevant 
statutory regulations. 

(3) If the statutory regulations are complied with, then subject to section 20B of 
the Landlord and Tenant Act 1985, the charges payable by the Respondent 
would be £1,893.40 for each period. Having already paid 90%, the balance to 
be paid for each period would be £189.34. 

(4) The Tribunal makes no order under section 20C of the Landlord and Tenant 
Act 1985 as the Respondent did not make any application for such an order. 

(5) The Tribunal determines that the Respondent shall not refund any Tribunal 
fees paid by the Applicant. 

(6) The Tribunal does not make any order for costs. 

The application  

1. The Applicant seeks a determination pursuant to s.27A of the Landlord and 
Tenant Act 1985 ("the 1985 Act") as to the amount of service charges payable 
by the Applicant in respect of the estimated service charges of £1,893.40 for 
each of the following half year periods, namely September 2010 to March 
2011, March 2011 to September 2011, and September 2011 to March 2012. 

2. An application was made to the Leasehold Valuation Tribunal on 7th 
December 2011. 

3. The relevant legal provisions are set out in the Appendix to this decision. 

The healing 

4. The Applicant was represented by Ms. Marchitelli, Ms. Mahmoodi and Mr. 
Ogilvy. The Respondent did not appear. The Respondent was not represented 
by anyone. 

5. At the outset the Applicant made an application for the hearing to be 
postponed. The Applicant stated the parties were hoping to settle the matter 
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amicably. According to the Applicant, the Respondent refused to pay the 
service charges due to the lack of heating to her property. The Respondent 
had now paid 90% of the total balance. The payment of the remaining 10% 
was dependent on the outcome of a report from a plumbing expert. The 
Applicant was hopeful of getting the report and settling the matter by 5th June 
2012. 

6. The Applicant provided the Tribunal with a copy of a letter from the 
Respondent dated 3rd April 2012 (the Tribunal received an email of the same 
letter from the Respondent the following day). Essentially, the Respondent 
agreed that the case should be postponed. 

7. Having considered Regulation 15(2) of the Leasehold Valuation Tribunals 
(Procedure)(England) Regulations 2003 the Tribunal refused the application. 
This case was linked with another case involving the same Applicant, the 
same building, and a consideration of the same service charge years, but a 
different Respondent (leaseholder of Flat 4C). The Applicant made both 
applications to the Tribunal at the same time and both the cases had been 
linked due to the overlapping issues. The Respondent in the other case was 
ready to proceed and objected to the case being adjourned as he had already 
gone to great lengths to prepare for today's hearing. The Applicants 
suggestion that the two cases could be heard on 2 separate dates was not 
practical and would be a waste of the Tribunals resources given that both 
cases involved the same issues. 

8. Today's hearing date was set on 17th January 2012, at the Pre Trial Review. 
The postponement application was made on 23rd March 2012, at a very late 
stage. The Tribunal noted that the issue concerning the heating was first 
raised in 2008, the Applicant purchased the freehold title in the middle of 2011 
and appointed Kenniston as managing agents in October 2011. The 
Applicants representatives confirmed to the Tribunal that since November 
2011 it was believed an expert report was necessary, yet only now was an 
expert report being sought. 

9. In any event a postponement was unlikely to resolve the matter definitively as 
the Applicant stated in its letter "If within the next 6 to 8 weeks a settlement 
cannot be reached and the plumbing report cannot be completed, then we 
would require the final hearing at that point to determine the matter". 

10. Having refused the postponement request the Tribunal were unable to 
proceed with the hearing in the morning as the Applicant failed to provide a 
bundle for the hearing, contrary to the Direction given at the Pre Trial Review. 
The Applicants explanation for this was that the Respondent stated she would 
sign a consent order but failed to do so by 3rd April 2012. The Tribunal found 
this explanation wholly unacceptable. The Direction given at the Pre Trial 
Review was clear. According to the Applicants own evidence, the Respondent 
had failed to sign the consent order for "over a month". The Applicants 
application for a postponement was refused on 2nd April 2012. Despite this 
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the Applicant still failed to prepare a bundle for the Tribunal for today's 
hearing. 

11. In view of the fact that the Applicant had prepared a bundle for the linked case 
concerning Flat 4C, which covered some of the issues concerning this case, 
the Tribunal were able to start with the case concerning Flat 4C and put this 
case back to give the Applicant an opportunity to prepare a bundle for this 
case. The relevant bundle was prepared for the afternoon. Unfortunately, the 
pages had not been numbered. 

The issues 

12. The Respondent did not attend the Pre Trial Review. The Respondent failed to 
send a statement in response to the Applicants statement of case. The 
Respondent failed to attend the final hearing. The only evidence before the 
Tribunal, from the Respondent, is the letter dated 3rd April 2012. The 
Respondent has failed to identify which items under the service charge were 
disputed and why. The Respondent has failed to explain how the heating issue 
in her flat was relevant to the payability or reasonableness of the service 
charges. 

13. The Applicant explained at the hearing that the total amount of the unpaid 
service charges was £5,680.20 (£1,893.40 for each of the 3 periods) and that 
at the end of February 2012, the Respondent had paid 90% of the outstanding 
balance. Only 10% (the Tribunal calculate this to be £568.02) remained 
unpaid. Mr. Ogilvy stated the 10% applied through all the 3 periods. He stated 
only £189.33 remained unpaid for each of the 3 service charge periods. The 
Tribunal calculate the amount to be £189.34. 

14. Mr. Ogilvy was asked to refer the Tribunal to copies of the actual service 
charge demands. It transpired that copies of the service charge demands were 
not in the Applicants bundle. The Applicant was given an opportunity to have 
the relevant demands faxed to the Tribunal. The Applicant was only able to 
provide a copy of the service charge demand for September 2011 to March 
2012. 

15. Mr. Ogilvy referred the Tribunal to the estimated service charge figures for 
2009-2010, the service charge annual accounts for the year ending 31st 
August 2010, the service charge annual accounts for the year ending 31st 
August 2011 and a breakdown, item by item, of the actual expenditure for the 
year ending 31st August 2011. 

16. Having heard the evidence and submissions from the Applicant and 
considered all of the documents provided, the Tribunal finds as follows. 

17. Under the lease the Respondent is liable to pay 10.33 % of the costs and 
expenses incurred by the Applicant during each year ending on 31st August. 
The expenses for each successive year shall be estimated by the Applicant. 
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The Respondent is to pay her contribution, based upon the estimate, by 2 
equal instalments on the 25th day of March and the 29th day of September in 
that year. 

18. So soon as possible after each year, the actual expenses for that year shall be 
calculated by the Applicant. In each year after the first year, the instalment 
payable on the 29th day of September, in respect of the Respondents 
contribution, based upon the estimated expenses for that year, shall be 
increased or decreased (as the case may be) in proportion to the increase or 
decrease ( as the case may be) of the actual expenses compared with the 
estimated expenses for the last preceding year. 

19. The lease does not stipulate how the "estimate" is to be calculated by the 
Applicant. Mr. Ogilvy confirmed at the hearing the estimated figure for the last 
3 years had been £38,000.00. The figure was based upon the estimated figure 
for 2009-2010. It is unclear to the Tribunal how the estimated figure was 
arrived at as the actual expenditure for the year 2008-2009 was £36,970.06. 
Mr. Ogilvy could not explain why the estimate was based upon the estimated 
figures for 2009-2010. He stated that was a decision made by the previous 
managing agents. 

20. According to the lease, each leaseholder pays a different percentage. 
However, the percentages paid by each of the leaseholders adds to a total of 
103.66%. Mr. Ogilvy explained this was normalised back to 100%, giving a 
figure of £36,658.31. 10.33 percent of which is £3,786.80, amounting to 2 
equal payments of £1,893.40. 

21. In the absence of copies of the actual service charge demands for the periods 
September 2010 to March 2011 and March 2011 to September 2011, the 
Applicant failed to satisfy the Tribunal that the service charges were 
demanded in accordance with the relevant statutory regulations. These 
service charges are therefore currently not payable. At present, the only 
service charge that is payable is for the period September 2011 to March 
2012. 

22. The Tribunal carefully examined the nature of the charges and the sums 
claimed. The Tribunal found nothing unusual in terms of their quantum or 
nature. The particular items and the proportion claimed were in accordance 
with the lease. Based upon the Tribunal's own knowledge and experience of 
hearing cases of this type, the Tribunal finds the estimated service charge for 
the period September 2011 to March 2012 to be reasonable. 

plication under s.20C and refund of fees 

23. At the end of the hearing, the Applicant made an application under Regulation 
9 of the Leasehold Valuation Tribunals (Procedure) (England) Regulations 
2003 for a refund of the fees that had been paid in respect of the application 
and hearing fees (£70 and £150 respectively). Having heard the submissions 
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from the Applicant the Tribunal does not order the Respondent to refund any 
fees paid by the Applicant. The Applicant had substantially lost, as 2/3 of its 
claim was not currently recoverable. The Applicant failed to provide a bundle, 
therefore the matter had to be put back. The explanation for failing to comply 
with the Tribunal's Direction was wholly unacceptable. Overall, the Tribunal 
found the Applicant's case was poorly presented at the hearing despite having 
legal representation. The Applicant's bundle lacked basic information such as 
a copy of the service charge demand for the relevant periods. The Applicant's 
representatives at the hearing stated they were unaware what a service 
charge demand should contain. The Applicants representatives confirmed to 
the Tribunal that since November 2011, before proceedings were started, it 
was believed an expert report was necessary. The Applicant suggested a 
postponement was necessary, to obtain an expert report, so the matter could 
be resolved amicably. The Tribunal therefore question whether it was 
reasonable for the Applicant to make an application to the Tribunal before 
obtaining such a report. 

24. The Respondent did not apply for an order under section 20C of the 1985 Act. 
The Tribunal therefore makes no order. 

25. The Applicant made an application for costs. The Tribunal has power to award 
costs under Schedule 12, paragraph 10 of the Commonhold and Leasehold 
Reform Act 2002. The Tribunal makes no order for costs. The Tribunal finds 
the Respondent had not acted frivolously, vexatiously, abusively, disruptively 
or otherwise unreasonably in connection with the proceedings. Based upon 
the Applicants own evidence, both the parties were looking to settle the matter 
in a reasonable and amicable manner and further investigations were needed. 
The Respondent had now paid 90% of the outstanding balance and the 
remainder was to be settled on the basis of a report from a plumbing expert. 

Chairman: 

Date: 	 27th April 2012 
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ndix of r-levc7t I -isirtfon 

Landlord and Tenant Act 1985 

Sectiold  

(1) In the following provisions of this Act "service charge" means an amount 
payable by a Tenant of a dwelling as part of or in addition to the rent - 
(a) which is payable, directly or indirectly, for services, repairs, 

maintenance, improvements or insurance or the Landlord's costs 
of management, and 

(b) the whole or part of which varies or may vary according to the 
relevant costs. 

(2) The relevant costs are the costs or estimated costs incurred or to be 
incurred by or on behalf of the Landlord, or a superior Landlord, in 
connection with the matters for which the service charge is payable. 

(3) For this purpose - 
(a) "costs" includes overheads, and 
(b) costs are relevant costs in relation to a service charge whether 

they are incurred, or to be incurred, in the period for which the 
service charge is payable or in an earlier or later period. 

Section 19 

(1) Relevant costs shall be taken into account in determining the amount of a 
service charge payable for a period - 
(a) only to the extent that they are reasonably incurred, and 
(b) where they are incurred on the provisions of services or the 

carrying out of works, only if the services or works are of a 
reasonable standard; 

and the amount payable shall be limited accordingly. 

(2) Where a service charge is payable before the relevant costs are incurred, 
no greater amount than is reasonable is so payable, and after the 
relevant costs have been incurred any necessary adjustment shall be 
made by repayment, reduction or subsequent charges or otherwise. 

Section 27A 

(1) An application may be made to a Leasehold valuation tribunal for a 
determination whether a service charge is payable and, if it is, as to - 
(a) the person by whom it is payable, 
(b) the person to whom it is payable, 
(c) the amount which is payable, 
(d) the date at or by which it is payable, and 
(e) the manner in which it is payable. 
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(2) Subsection (1) applies whether or not any payment has been made. 

(3) An application may also be made to a Leasehold valuation tribunal for a 
determination whether, if costs were incurred for services, repairs, 
maintenance, improvements, insurance or management of any specified 
description, a service charge would be payable for the costs and, if it 
would, as to - 
(a) the person by whom it would be payable, 
(b) the person to whom it would be payable, 
(c) the amount which would be payable, 
(d) the date at or by which it would be payable, and 
(e) the manner in which it would be payable. 

(4) No application under subsection (1) or (3) may be made in respect of a 
matter which - 
(a) has been agreed or admitted by the Tenant, 
(b) has been, or is to be, referred to arbitration pursuant to a post-

dispute arbitration agreement to which the Tenant is a party, 
(c) has been the subject of determination by a court, or 
(d) has been the subject of determination by an arbitral tribunal 

pursuant to a post-dispute arbitration agreement. 

(5) But the Tenant is not to be taken to have agreed or admitted any matter 
by reason only of having made any payment. 

Section 20B  

(1) If any of the relevant costs taken into account in determining the amount 
of any service charge were incurred more than 18 months before a 
demand for payment of the service charge is served on the tenant, then 
(subject to subsection (2)), the tenant shall not be liable to pay so much 
of the service charge as reflects the costs so incurred. 

(2) Subsection (1) shall not apply if, within the period of 18 months beginning 
with the date when the relevant costs in question were incurred, the 
tenant was notified in writing that those costs had been incurred and that 
he would subsequently be required under the terms of his lease to 
contribute to them by the payment of a service charge. 

Section 20C  

(1) A tenant may make an application for an order that all or any of the costs 
incurred, or to be incurred, by the landlord in connection with proceedings 
before a court, residential property tribunal or leasehold valuation 
tribunal, or the Upper Tribunal, or in connection with arbitration 
proceedings, are not to be regarded as relevant costs to be taken into 
account in determining the amount of any service charge payable by the 
tenant or any other person or persons specified in the application. 
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(2) The application shall be made— 
(a) in the case of court proceedings, to the court before which the 

proceedings are taking place or, if the application is made after the 
proceedings are concluded, to a county court; 

(aa) in the case of proceedings before a residential property tribunal, to 
a leasehold valuation tribunal; 

(b) in the case of proceedings before a leasehold valuation tribunal, to 
the tribunal before which the proceedings are taking place or, if the 
application is made after the proceedings are concluded, to any 
leasehold valuation tribunal; 

(c) in the case of proceedings before the Upper Tribunal, to the 
tribunal; 

(d) in the case of arbitration proceedings, to the arbitral tribunal or, if 
the application is made after the proceedings are concluded, to a 
county court. 

(3) The court or tribunal to which the application is made may make such 
order on the application as it considers just and equitable in the 
circumstances. 

Leasehold Valuation Tribunals (Fees)(England) Regulations 2003 

Regulation 9  

(1) Subject to paragraph (2), in relation to any proceedings in respect of 
which a fee is payable under these Regulations a tribunal may require 
any party to the proceedings to reimburse any other party to the 
proceedings for the whole or part of any fees paid by him in respect of the 
proceedings. 

(2) A tribunal shall not require a party to make such reimbursement if, at the 
time the tribunal is considering whether or not to do so, the tribunal is 
satisfied that the party is in receipt of any of the benefits, the allowance or 
a certificate mentioned in regulation 8(1). 

Commonhold and Leasehold Reform Act 2002 

Schedule 11, 	11 1 

(1) In this Part of this Schedule "administration charge" means an amount 
payable by a tenant of a dwelling as part of or in addition to the rent 
which is payable, directly or indirectly— 
(a) for or in connection with the grant of approvals under his lease, or 

applications for such approvals, 
(b) for or in connection with the provision of information or documents 

by or on behalf of the landlord or a person who is party to his lease 
otherwise than as landlord or tenant, 

(c) in respect of a failure by the tenant to make a payment by the due 
date to the landlord or a person who is party to his lease otherwise 
than as landlord or tenant, or 
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(d) 	in connection with a breach (or alleged breach) of a covenant or 
condition in his lease. 

(2) But an amount payable by the tenant of a dwelling the rent of which is 
registered under Part 4 of the Rent Act 1977 (c. 42) is not an 
administration charge, unless the amount registered is entered as a 
variable amount in pursuance of section 71(4) of that Act. 

(3) In this Part of this Schedule "variable administration charge" means an 
administration charge payable by a tenant which is neither— 
(a) specified in his lease, nor 
(b) calculated in accordance with a formula specified in his lease. 

(4) An order amending sub-paragraph (1) may be made by the appropriate 
national authority. 

Schedule 11, pc.ErEic7ap h  

A variable administration charge is payable only to the extent that the amount 
of the charge is reasonable. 

Schedule 11, paragraph 5 

(1) An application may be made to a leasehold valuation tribunal for a 
determination whether an administration charge is payable and, if it is, as 
to— 
(a) the person by whom it is payable, 
(b) the person to whom it is payable, 
(c) the amount which is payable, 
(d) the date at or by which it is payable, and 
(e) the manner in which it is payable. 

(2) Sub-paragraph (1) applies whether or not any payment has been made. 

(3) The jurisdiction conferred on a leasehold valuation tribunal in respect of 
any matter by virtue of sub-paragraph (1) is in addition to any jurisdiction 
of a court in respect of the matter. 

(4) No application under sub-paragraph (1) may be made in respect of a 
matter which— 
(a) has been agreed or admitted by the tenant, 
(b) has been, or is to be, referred to arbitration pursuant to a post-

dispute arbitration agreement to which the tenant is a party, 
(c) has been the subject of determination by a court, or 
(d) has been the subject of determination by an arbitral tribunal 

pursuant to a post-dispute arbitration agreement. 

(5) But the tenant is not to be taken to have agreed or admitted any matter 
by reason only of having made any payment. 
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(6) An agreement by the tenant of a dwelling (other than a post-dispute 
arbitration agreement) is void in so far as it purports to provide for a 
determination— 
(a) in a particular manner, or 
(b) on particular evidence, 
of any question which may be the subject matter of an application under 
sub-paragraph (1). 

Schedule 12, pam7raph 10  

(1) A leasehold valuation tribunal may determine that a party to proceedings 
shall pay the costs incurred by another party in connection with the 
proceedings in any circumstances falling within sub-paragraph (2). 

(2) The circumstances are where— 
(a) he has made an application to the leasehold valuation tribunal 

which is dismissed in accordance with regulations made by virtue 
of paragraph 7, or 

(b) he has, in the opinion of the leasehold valuation tribunal, acted 
frivolously, vexatiously, abusively, disruptively or otherwise 
unreasonably in connection with the proceedings. 

(3) The amount which a party to proceedings may be ordered to pay in the 
proceedings by a determination under this paragraph shall not exceed— 
(a) £500, or 
(b) such other amount as may be specified in procedure regulations. 

(4) A person shall not be required to pay costs incurred by another person in 
connection with proceedings before a leasehold valuation tribunal except 
by a determination under this paragraph or in accordance with provision 
made by any enactment other than this paragraph. 
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