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PROOF OF PATERNITY IN CIVIL PROCEEDINGS

A, INTRODUCTION

1. At the beginning of 1966 the Judges of the Probate,
Divorce and Admiralty Division suggested that the Law Commission
might find it appropriate to consider the whole question of blood
tests in paternity issues and in particular whether or not it
would be right to amend the law to enable the courts to order
parties to undergo blood tests, We have accordingly considered
this suggestion as we are bound to do under s.3 (1) of the Law

Commissions Act 1965,

2. A preliminary consideration of the issues made 1t
clear that we should not study blood tests in isolation but
should also consider whether any of the existing rules of
evidence would need to be altered if compulsory blood testing
were to be introduced. While; therefore, this Paper deals
predominantly with the advisability of giving the court power

to order blood tests, we propose to discuss this in conjunction
with the wider question: is the present law governing the proof

of paternity satisfactory?

3. Item X of the Law Commission's First Programme
commits us to a preliminary study of (a) matrimonial law and
(v) the law of family inheritance and property. The issues
raised by the subject of blood tests have an important bearing,
as we shall shdw; on aspects both of matrimonial law and the

law of family inheritance.



4, We have decided to confine our enguiry to civil
proceedings since the powers of the court to obtain evidence
in criminal proceedings raise some quite distinct issues.
9411l less are we here concerned with blood tests carried out
to determine the level of alcohol in the blood stream or the

presence of drugs and other similar substances.

5 We attempt to summarize the information which we have
received regarding the scientific basis of blood group evidence
in detail in Appendices A and B.(l) We are informed that as
medical kmowledge stands at present blood tests may provide clear
evidence in a negative sense; that is, they can prove that a
given man could not; according to the biological laws of heredity,
be the father of a particular child, They cannot prove
conclusively that he is the child's father but they can show,
with varying degrees of probability; that he could be. Where
blood tests indicate that the man concerned could not be the
child's father we shall term this an "exclusion result"; where
the tests indicate that he could be the father we shéll term this
a '"mon~exclusion result." Where a man is wrongly accused of
paternity there is now at least a 70% chance that blood tests
will prove that he is not the father, This exclusion rate will
no doubt be increased as further blood groups are discovered and

more sophisticated tests developed. Even now, in individual

1. Since we ourselves lack any expert lmowledge of medical
matters we have had to rely on others and are greatly
indebted to Mr Justice Ormrod (a qualified doctor),
Dr. X. Henningsen, Head of the Serological Department,
Univeesity Institute of Forensic Medicine, Copenhagen,
Dr. A. Grant, Lecturer in Forensic Serology, Guy's Hospital
Medical School and Dr. A. R. Kittermaster, Consultant
Pathologist, Kent and Sussex Hospital, for their help in
compiling the scientific material in this Paper. Any
errors which we have fallen into in the course of consulting
medical text books on the subject are attributable entirely X
to us, and we trust that our readers will draw our attention AN

to them.



cases where uncommon blood factors are present, ths chances of
excluding a wfongly accused man can be very much greater than T70%.
Where blood tests provide‘a non-exclusion result they indicate a
possibility that the man concerned is the child's father. The
strength of this indication will depend primarily upon the
incidence of the relecvant blood factors in the population.
Where common blood factors arc present there may be a statistical
possibility that any one of, say, 50% of the adult male
population could be the child's father, but in an extreme case
where uncommon blood factors are present the incidence of possible
fathers could be as low as one in fifty million., The circumstances
of an individual case may also increase the evidential value of &
non-exclusion result. The presence of certain factors in &
child's blood, for example, may be almost conclusive proof that
a parent is of a parficular ethnic group. There may be cases,
(2)

for example the Scottish case of Sinclair v. Rankin where 17T
ot 4

is clear that the father of a child must be one of only two men,

In such a casec a non—ex¢lusion result in respect of blood tests

on the first man and an exclusion result in respect of the second
man should be acceptable as proof that the first mon is the child's

father.

6, Important cvidence bearing on paternity may also be
provided by anthropological tests. These tests involve a physical
cxamination of the parties concernmed and an analysis of various
characteristics which are known to be inherited according to the
accepted laws of genetics. We understand, for example, that the
possibiiity of a child with brown eyes being born to a.man and a
woman both of whom have blue eyes can be calculated statistically.

Similarly, these tests may reveal the

2, 1921 $.C. 933 and sec Robertson v. Hutchinson 1935 S.C. 708,
In this type of case blood Tests could assist a woman who
genuinely does not know which of two men is the father of
her child. ,



presence of webbed~-toes or some other physical peculiarity in both
the child and putative father, the importance of which in determining
the child's true paternity can, it is said, be expressed statistically.
Anthropological tests are now being used by the courts of Denmark
which may order them when blood tests have given a non-exclusion
result showing a strong probability that the child's father is a
certain man. We do not propose to discuss anthropological tests
further in this Paper, since we understand that the necessary
statistical material has not been compiled in this country and that
their introduction at this stage is not feasible even if desirable.
However, the Danish courts regard anthropological tests as a
valuable addition to blood tests and we would appreciate medical

opinion on this subject.

7. The main types of civil proceedings in which we contemplate
blood tests playing an important part are those where paternity is
an issue in suits for divorce or nullity, petitions for legitinescy
declarations and affiliation proceedings. We a2lso bear in mind the
usefulness of blood tests in determining succession rights,(B) In
para. 39 of their recent Report (4) the Committee on the Law of
Succession in relation to Illegitimaste Persons, under the
chairmanship of Lord Justice Russell, draw attention to the increased

value that would be attached to affiliation orders as evidence in

proceedings concerning succession rights, etc., if blood tests could

3. See e.g. B. v. Attorney General (N.Z.B. and others intervening)
(19671 1 W.T.R. (16 where the petitioncr prayed for a declaration
that he was the legitimate son of W.E.B. as his legitimacy would
have entitled him to share in a trust fund. Blood tests showed
that the petitioner could not be the child of H.E.B. and the
petition was accordingly dismissed, the petitioner offering no
evidence.

4, Cmnd. 3051 of 1966.



be ordered., Even where there has been no affiliationvorder, blood
tests could clearly be of assistance as evidence in any proceedings

where a bastard claims an inheritance through iiving persons or

through a deceased person whose blood grouping is known.

B. __THE PRESENT LiW

o

8. Where paternity is in issue, the court has to arrive at &
finding of fact, namely, whether a certain man is or is not the
fether of é certain child., In considering the part which blood
- tests at present play in assisting the court to arrive at this
decision we wish to examineg two separate quesStions:
A (a) Whot is the nature 6f the evidence required
by the couxrt to prove or disprove p.ternity?” and
(v) Does the court have power as the law stands at

present §$o order blood Lests?

(1) THE NATURE OF THE EVIDENCE RiQUIRED

(a) Affili tion Proccedings

9, The most common type of progeedings in which paternity is

in issue is affiliation proceedings in magistrates' courts brought ~—--
under s.l of the Affilistion Proceedings Act 1957. These proceedings
enable the mother of an illegitimate child to obtain payment for its
maintenance from the father, In receni years there has been a marked
risc in the number of illegitimate births and the latest published

(5)

figures show that this rise is continuing, The number of

applications for affiliation orders is small in comparison with the

5. Sec the Registrar General's Statistical Review of Bngland and
Wales for 1965, In 1954 the proportion of illegitimate births
to the total number of births was 4,7%; in 1964 it was 7.2%
and in 1965, 7.7%.



total number of illegitimate births (66,000 in 1965), doubtless
because of the well known reluctance of women Lo institute this type
of proceeding and because very often maintenance arrangements are
settled by voluntary agreement, even where the child is not born
into a stable illicit union, Nevertheless, in 1965 there were 8,984
applications, and 7,739 affiliation orders were made. It is not
possible to establish in how many of these cases the court might
have been assisted if it could have ordered blood tests but it is
well known that the court often has extreme difficulty in arriving

at a decision on the evidence available under the present law,

10, In affiliation proceecdings the mother (6) (the complainant)
must prove that the defendant is the father of her child but she is
only required to prove this on a bel.ance of probabilities and not
beyond all reasonable doubt, The evidence given by the complainant
as to the paternity of her child must be corroborated (7) in some
"material particular",<8) She must produce independent evidence
implicating the defendant but this evidence may be direct or circum-
stantial, though it must be such that it shows more than a

possibility that the defendant is the father of the complainant's

6. A woman who was a single woman at /the date of the birth to her of
a child or is a single woman at the date of her application (and
for this purpose a widow, or a married woman living apart from
her husband will, in certain circumstances, be deemed a single
woman) may apply to a justice of the petty seszions area in
which she resides for a summons against the alleged father.

Te Affiliation proceedings constitute one of the few types of civil
action where the evidence of a witness cannot be accepted without
corroboration, The Scottish Law Commission, in its report of
16th PFebruary 1967 entitlcd "Proposal for Reform of the Law of
Evidence relating to Corroboration", specificelly recommends
that corroboration should be retained as a requirement in
affiliation proceedings, for "by the nature of the case, caution
hag to be exercised in accepting the evidence of a woman raising
an action of affiliation,"

8. Affiliation Proceedings Act 1957, s, 4 (2)



child., For example, where there is evidence that over a long period
(including the time of conception) the defendant associated with the
complainant on terms of affection and there is no evidence that the
complainant associated with ofther men, the court may treat such

(¢)

evidence as sufficient corroboration of the complainant's evidence.

1. The difficulty which magistrates frequently experience in
deciding the question of paternity in affiliation proceedings on the
evidence before them is illustrated by Lord Merthyr's speech during
the Second Reading of the Affiliation Procecdings (Blood Tests) Bill
introduced into the House of Lords in 1961 by Lord Amulree. In
that debate Lord Merthyr scid:

"In my experience of these cuses, apart from one

other class - namely fish poaching cases - there

is no clasgs of case in which there is a greater

degree of perjury in the courts, In the cases which

are fought at all there is always a flat denial on the
one side or the other of the facts at issue." (10)

(b) Divorce am Nullity Proceedings

1e. In divorce and nullity proccedings,unlike affiliation
proceedings, the decision of the court is restricted by the doctria:
of the presumption of legitimacy. This long standing rule of

English Law was authoritatively stated in the words of the Lord Chief
Justice of the Court of Common Pleas delivering the unanimous opinion

of the judges in the Banbury Pecrage Case: (11)

"That the fact that the birth of a child from a

woman united to a man by lawful wedlock is, generally,
by the law of Ingland, prima facie evidence that such
a child is legitimate" (sic).

9. Moore v. Hewitt [1947] K.B. 831,
10, HUDTDEWTT2ZT8t March 1961, Col. 1090,
11. (1811) 1 Sim. & St. 153 per Sir Jemes Mansficld C.d.




The strength of this presumption has varied at different pesriods.
At one time it could only be rebutted by showins that the husband
could not be the father because he was "beyond the four seas”
during the whole of the possible period of conceptionslg) but in
modern times 1t may be rebutted by satisfactory evidence that the
husband did not have sexual intercourse with his wife at any
relevant time, But even this was nade extremely difficult to
prove as a result of what came to be known as the rule in Rusgsell
Ve ggg§3;£.<13> This rule, which prohibited both the husband and
wife from giving evidence of "non-accessg' if they were not separated
by a court order at the time of the child's conception, was, howeverx,
abolished by the Law Reform (Ifiscellaneous Provisions) Act 1949.
Nevertheless it is still not sufficient for the husband to show

that he was probably not the father; he must prove beyond
reasonable doubt that he was not, For eXample, the fact that

the wife can be shown to have committed adultery with any number

of men is not by itself enough to rebut the presumption, for it

does not exclude the possibility of the husband also having had

(14)

intercourse with her.

(15)

It was because the husband in Vatson
v, Watson could not demonstrate beyond all reasonable doubt
that the child was not his; that he was adjudged by Barnard J. to
be liable for its maintenance in spite of the fact that the wife
had refusced a reguest made by the husband for tests to be made on
the child's blood. The judge concluded *®) that the child was

probably not the husband's but that he was constrained by the

presumption of legitimacy to decide in favour of the wife.

13, Historically it is easy to see why the standard of proof

12, Head v. Head (1823) 1 Sim. & St. 150 per Leach V.C. at 152,

13, [1%924] A.C. 687. The rule was initially propounded in
Goodright d. Stevens v. Moss (1777) 2 Cowp., 591.

14. Gordon v. Gordon [1903] P.141.

—— e

15. [1954] P. 48,
16, At p. 55. -~ 8 -




required of a complainzont in affilistion proceedings 1is lower than
that reguired in metrimonial proccedings to rebut the presumption

of legitimacy. In affiliation proccedings there is normelly no
argument about whether the child is illegitimate; the contest 1is only
on who is the father. Vhere, however, an atteript is made 1n
matrimonisl proceedings to rebut the presumption of legitimacy the
attempt, if successful, will bastardise a child who would otherwise
be legitimate., In former times bastardy was a source of reproach cnd
ridicule and the strength of the presumption of legitimacy was &
reflection of this attitude. Furthermore the financial prospects of
an illegitimete child could be blcak., Today, socicty's views on
illegitimacy have moderated and the child is not placed under such
graﬁo material disadvantages; for cxample, supplemcntary bencfits

are now payable to the mother os of right. There are, however, still
important differences between the status of legitimate and
illegitimate children, notebly in their fights of succession (though

it is reasonablc to expect that meajor choenges in this part of the

. 17)
law will be made before long). (17)
14, Despite these changes in public and legsl attitudes towards

illegitimacy, the courts noturclly still regerd it as @ very serious
matter to make & decrec which has the effect of b.stardising a

cnita (18).

However, we suggest that in most cuscs it is in a child's
real interest to know, if possibvle, the true position vs to its
paternity., Where a husband has denied being the father of his wife's

child, but has been unable because of the strength of the presumption

17. This is a subject with which we are already concerned under
Item X (b) of our Irst Programme and on which the Russell
Committee (see para, 7 supra ) has alresdy reported.

18. Sce e.g. Preston-Jones ve Preston-Jones[1951] A.C. 391 per
Lord.Simonds.




of legitimacy to prove that he is not, the ecmotional and financial
effect on the child is not likely to be bcneficial if the husband is
nevertheless still firmly convinced that he is not its father <19),
It can be strongly arguecd that on balance it would be bettcr for the
child if it was firmly established who his father was rathcer than to
leeve this in doubt, even if leaving it in doubt sccured for him the
legal status of legitimacy. Also, it is to be remembered thot the
fact that a child is illegitimate at birth no longer means that he
will remein illegitimate for a1l time <2907, Since the Tegitimacy Aot
1959, the subsequent marriage of the natural parents legitimoates a°
child even though each or either parcnt was married to another &

the time of its birth. In a great many cascs the wife, aftcr divorce
prcceedings, narries the co-respondent, therceby legitimeting any
child she hos had by him., This is likely to be for more benceficiuvl
to the child thon to lecave it in a position in which it is in law

2 child of the previous (dissolved) marriage.

15, We suggest that todey it is more importent for the court

to arrive at o just decision than for a child to be declared
legitimate at all costs. And at present the cost often includcs the
injustice of meking husbonds maintain children who are probably not
their ovm and the disrepute into which the lew is brought as a result.

; . o . 27
We zgree with Professor Cross!' remarks, in his recent broadcast (21),

19. The trial judge may coven have stated that he is satisficd on
the balance of probabilitics that the husband is not the father;
see, for cxample, Watson v. Watson  (supra, n.15).

20, At present under the law of Scotland the subsequent marriage of
its natural parents does not lecgitimate a child if ot the'datc. ¢f
its conception or birth either of them was married to a third
person. The Scottish Lew Commission in a Report published last
April (Cand. 3223: "Reform of the Law Relating to Legitimation per

subsequens matrimonium") have proposed the abolition of this rula.

21, 14th Septcmber 1966 in "The Law in Action" series in the B.B.C
Third Programme.

10~



that the danger of injustice to husb.nds justifies the reduction of
the standard of proof required to rebut the presuwmption of.legitimacy,
We see no good reason why the presumption should not be rebuttable on
a belance of probaebilities to accord with the standard of proof
required in affiliation proceedings (22). We do not, of course,

think that the presumption of legitimacy itself should be abolished;
in our view the onus of proof should remain on a person seeking to

bastardise a child born in wedlock. The onus would simply be less

difficult to discharge if our recommendation were to be accepted.

16, We have seen that the strictness of the presumption of
legitimacy was due to society's rezction to illegitimecy. Similarly
the matrimonial offence of adultery was regerded as hardly less
serious than & criminal offence and for this reason had to be proved
in the courts with the seme strictness. In 1948 this rule was re-
(23)

affirmed by the Court of Appeal in Ginesl v, Ginecsi and shortly

afterwards accepted by the House of Lords (24). HoWever, it is

clear that if the standard of proof recuired to rebut the presumption
of legitimacy is to be rcduced then the standard of proof requirced to
prove adultery must correspond. It would be absurd for a court to
hold that evidence before it was suifficient to rebut the presumption
of legitimacy, but insufficicnt +to prove asdultery., Since in England
adultery is not a criminal offcnce we see no reason why it should

not be capable of proof on a balance of probability like any other
non-criminal act., We are not alone in questioning the desirability

of the decision in Ginesi v, Ginesi mentioned above., In the same

22, We do not, however, suggest that corroborative cvidence should be
required to rebut the presumption of legitimacy, such as is

required in affiliation proceedings. ‘

23, [19487 P, 179,

24, DPreston-Jones v. Preston-Jones [19511 A.C, 391,

-11-



vear the High Court of Australia (25>refused to follow Ginesi v.

Ginesi. Recently, in Blyth v, Blyth (26), it was suggested in the

House of Lords that metrimonisl cases should not be regarded as

analogous to criminal procecedings and gbiter dicta of Lord Denning ard

Lord Pearce rejected Ginesi v. Ginesi in strong terms (27). On the

basis of these dicta Rayden on Divorce acccpts that the effect of

Blyth v. Blyth is that "as for as the standard of proof is concerned,

adultery, like any other ground for divorce, moy be proved by a

<28)". However, we do not consider that

preponderance of probobility
this can be regarded as clear., Their Lordships' remarks about the
stondard of proof required to prove adultery were, strictly, oblter
end it may be that lower courts will still apply the rule in Gincsi V.

Q
Ginesi. Blyth v, Blyth has left the law in o state of uncertainty<2j)

and we feel that it is desirable to produce 2 clear legislative
ruling rother than wait for the matter to be resolved by the House

of Lords,

(II) THE PRESENT POVERS OF THE COURT

17. The lightest exercise of physical violence to the pcrson

is an assault in law, unless 1t has bcen consented to. The law

(30)

regards any surgical operation s an asscult and in this

technical scnse the teking of a sample of blood for testing

a e

25, VWright v. Wright (1948) 22 Aust.L.d. 534,
26. [1966] A.C, 643,

27. ©See per Lord Denning at p.669 and Lord Pearce at p. 673.
28. Rayden on Divorce 10th ed., (1967) p. 176.
29, Sce, for example, Crass on FEvidenge 3rd Ed. (1967) p.97.

30. The concept of a surgical operation constituting an assault mey
well be out of date. See Professor Daube's views in "Ethics in
lMedical Progress", a Cibe PFoundation Symposium 1966,

-10a



constitutes an assault in the absence of consent (31). Where o persos
lacks cepacity to give a valid consent any blood test on hiix will
cmount to an asseult unless those who can Consent on his behalf have
done so, The two nain categories of peoplec who are not of full

capacity are persons suffering from mental disorder and infants.

18. There 1s no clear authority to show whether a voluntary
mentael patient who is able to understand the nature of 2 blood test
can volidly consent to it without T concurrence of some other

person, although in Boleam v, Friern Hospital Mansgement Committec (324

the potient's consent alone appecrs to have been accepted as
sufficient for the adminmstration of electro~-convulsive therapy.
Where the patient is not a voluntary patient, but is compulsorily
detained, the position is obscure, owing to the lack of authority on
the subject(BB). If the patient is capable of understanding the
implicetions of a blood test 1t is not clear whether his consent
alone is sufficient or whether it is necessary to obtain the consent
also of the person having control of him, This might be the medical
superintendent, the guardiszn or, in some cases, the nearest relative
having power to discharge the patient. Where the paticnt who is
subject to control does not appear to understond the nature of o
blood test it may be that no one can Consent on his behzlf, The
difficulty in this last case is that & blood test is not medical
treatment and the court might hold that the present rules relating to
consent for medical treztment do not apply to blood tests, It is

even less likely that the power of the court under ss,101 and 1C2

31. Latter v. Braddell (1881) 50 L,J.Q.B. 448,

32, [1957] 1 W.L.R. 582.
33. See (1966) "Medicine, Science =nd the Law" Vol. 6. p.190,

-13~



of the Mental Health Act 1959 to administer a patient's "property
and affairs" would extend to consenting to blood’tests°

19. Since the Court of Appeal drew attention in Bickley v.
Bicklex(34)to the importance, whenever the paternity of a child

of the family is called in question, of considering whether steps
should be taken under Rule 56 of the HMatrimonial Causes Rules 1957
to have the child separately represented, the Official Solicitor has
appeared far more frequently as guardian ad_litem for infants. The
Official Solicitor takes the view that a guardian's consent is
required until the infant attains the age of 21. Howevern the
Medical Defence Union(35)has suggested that the law does at present
allow an infant who has reached the age of 16 to give a valid
consent to surgical treatment and Mr. David Lanham in an article
entitled "Bloed Tests and the Law”(36)argues that the age of 16
should be that at which an infant can validly consent to a blood
test, "since this appears to be the age which the medical profession
take to be the age of consent™, though he concedes that a doctor
would be wise to obtain the guardian's consent as well where the
infant is under 21. There appears to be no direct authority on
this point. Where the infant is not separately represented it will
normally be for the parents to give or withhold consent to the
taking of a blood test and the refusal of one of them will prevent
tests being taken. The Committee on the Age of Majority (37)

has yet +to report but will no doubt make

34. Reported as a footnote to 8. v. S. [1964] 3 All E.R. 915 at 917.

35. In evidence submitted to the Committee on the Age of Majority
under the chairmanship of Mr. Justice Latey.

36. See n.33, supra.

37. See n.35, supra.

~14-



recommendations on the question of consent to medical treatmert.

20, The courts have power to order a physical examinaticn
of thec parties in certain cases. The most important of these
(fairly closely analogous to the power to order a blood test) is
the ancient and undoubted power of the court to order a medical
inspection in nullity cases where impotence is alleged. In
former times disobedience to the court's order to undergo an

4

examination appears to have becn regarded as contempt of court and

!

as recontly as 1842 in Harrison v. Sparr r(38)the writ de contumace

capiendo issued to the sheriff with a view to punishing a
Gisobedient husband with imprisonment. In the event he was not
imprisoned and he was allowed to prosecute his appeal; and it
seems unlikely that any party would be imprisoned today for
disobedience to the court's order for an examination. On the
other hand refusal to submit to a medical inspection may be

4y (39)

treated by the court as some evidencec or incapa

N . -
|

The power of the ecclesiastical courts to order medical

N
]-

inspection derived from the inherent jurisdiction of the court,
but now .32 of the Supreme Court of Judicature (Consolidation)
Act 1925 prohibits reliance on the old practice of the
ccclesiastical courts in matters of procedure and practice in
so far as such matters are provided for in that Act or in rules
of court. The court's power in this regard now rests entirely

on Rule 24 of the Matrimonial Causes Rules 1957.(40)

38, 3 Curt., 1 at p.l4.
39. S. v. B. (1905) 21 T.L.R. 219.

L)

40, See W. v. W, (No. 4) [1963] 2 All E.R, 841, C.A.

- 15 ~



a2, Any pow:r Qf the courts to order a blood test is not of

course anciznt since it was not until 1900 that Landsteiner

announced his discovery of blood groups. The first use of blood
group evidence in a criminal case in England appears to have been

in 1932 and 1% was first used for the determination of paternity

and in divorcce cases during the following decade(41). It would

seem, therefoxre, that the courts cannot derive power to order a blood
test from the practice of the old ecclesiastical courts whose
jurigdiction in these matters was brought to an end in 1857. 1In

1963 the Court of Appeal in W. v. W, (No._i)(42) decided that
there is no power to order a blood test in nullity proceedings.
howsver, Ormred J. in his judgment in the recent case of L. v. £§43)

neld that the court in custody proceedings has the power to order =

blood test to be carried out on a child, This is because the
Chancery Division in the exercise of its wardship jurisdiction(44)
could order a blood test in respect of a child and a judge in the
Divorce Division has all the powers which are available to any judge
of tlhie High Court in respect of children and all other matters.
Ormzcd d. hk2ld “hat W.~+.W. did not apply to the case under con-
sideration beczuse the special powers of the court in relation fto
chilaren were not considered in W. v. W. It was argued by counsel
for the Official Solicitor that a decision that the court had power
to orderx bicoud Tests in custody proceedings would produce anomalous
results in divowrce proceedings where the legitimacy of a child was
guestioned. Unless the court adjourned such divorce proceecdings

and dealt with the issue of custody at once; it might be constrained
by the presumption of legitimacy to find the child legitimate in

relation to the divorce proceedings, although the blood test might

nrove otherwige in the custody proceedings. It therefore appears

—

Ene o —_can e s Tmiee.

41. See Bththoch "The Nature and Use of Blood Group Evidence',
(1961) 24 M.L.R. 313, n.3

42, See n.40, suvpra.

43. The Times. 2nd June, 1967 (hearing of custody application);
notice ox appeal has been given.

44. This jurisdiction is derived from the Lord Chancellor's parental
Munctions dlscharged on behalf of the Sovereign as parens patriss.
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that, whatever the outcome of the pending appeal in this case, the
resulting state of the law is likely to be unsatisfactory in one

way or another.

23, In the absence of an order of the court the attitude of the
guardian ad litem (who will usually be the Official Solicitor) -
representing young infants becomes of considerabie importance in

any cose where poternity is in issue., His duty is to consider the
circumstances of the case only from the point of view of the child e
represents, In consequence he - and private solicitors appearing

for infants in proceedings - generally concludes that it is right
that the child's legitimacy should be maintained and refuses his
consent to the tcking of a blood test., The courts are therefore left,
as Ormrod J., pointed out in L. v. L. (45>, with the unenviable tosk
of acting on the presumption of legitimacy, knowing that the chances of

the preswnption being correct may be less than even,
€&

24, The predicament in which the courts may find themselves
in cases where paternity is in issuc, is well illustrated by the
remarks of the judges in two recent divorce suits. In one case
evidence from blood tests was available to the court but in the
other the mother refused to submit to & blood test and no evidence
from blood tests could therefore be put before the court., In the
(46)

first, Holmes v. Holmes, Mr, Justice Ormrod, after finding thet

the wife's adultery had been proved on the evidence of blood tests
made on the parties and the child whose paternity was in issue, said:

",...had difficulties been put in the way of the
child's blood being taken, it is manifest on the
facts of this case that a grave injustice might

have been done, It would have been virtually
impossible upon the evidence, 1 think, for this

man to establish that he was not, prima facie, the
father of this child. He was living with the mother;
it is true that he was not there at the crucial
moment, but making all allowances for errors of
calculation in periods of gestation and so on it

45, 28th June 1966 (unreported).
46, [19663 1 W.L,R., 187.
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would have been a very close run thing

for him, with the presumption that the child
was his child - because it was born in wed-
lock -~ heavily against him.

vfhen, as I think in thesce days, it is
possible to cnable the Courts to do justice

on a footing of fact and nct to do injustice
on a basis of presumption, I should myself
greatly hope that no difficulties will ever

be put in the way of a child's blood being
supplied for blood grouping. I know it is

a sad thing to bastardize a child, but there
are graver wrongs; and I think that this

is a matter which I am sure all those concerned
will approach with grcat caution because I
think there is nothing more shocking than that
injustice should be done on the basis of a
legal presumption when justice can be done on
the basis of fact ...." (47)

25. Mr. Justice Ormrod's remarks were cchoed by His Honour

Norman Richards, Q.C., sitting es a Special Commissioner in the

second of these cases, Tarran v. Tarran

(48). He said:

"I take the view that there is no obligation
on the wife or the child, as the law is at
present, to undergo a blood test and, as she
is entitled to say no (although her reasons
may not be such as commend themselves to the
cours), the court is not entitled to draw an
inference adversc to her case on her refusal.
But even more so, I take the view that the
court in a matter of this kind, where the
question of legitimacy is concerned, is not
entitled to draw an adverse inference on that
particular issue from the wife's refusal where
the child is affected.

"I sharc the views expressed by Mr. Justice Ormrod
to the effect that procedurally, the Rules

should be altecred .... so that therc was an
obligation on the party to provide for a blood
test to be taken in thcse matters so that a

just result might be arrived at. This very

often could only be arrived at with the assist-
ance of blood tests because it is clear that the
evidence available to the court must of necessity
be extremely sparse and very often confined to
that of the two spouses on an issue of this kind.
Further, as I think, it follows from these
observations that such legislation should include
a right for the court to draw an inference on
refusal of a wife - or a husband for that matter
to permit the appropriate tests to be made; but
until that happens, in my judgment the court is
not entitled to draw such inferences”. (49)

B et AL SIS P TV U S AP SIS S NP PE
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47. At.p.188

48. 19th July 1966, unrcported.
49. Quoted from the transcript.

-18-



C. SUGGESTED PROPOSALS

26, If the courts are to be given the povier to order blood
tests there arc several gucstions of principle which must first be
decided. To give this part of our Paper a coherence which it might
otherwise lack we sct out certoin propvosals, but we wiuld cmphasize

that what follows is intended to be only o discussion of principles

and, in some cases,; the alternatives which we consider to be available,

In this Paper we do not intend to meke firm proposals and crce anxious

to receive criticisms and suggestions on any aspect of it.

(a) DPovier to Order Blood Tests

27. If, under the lew as it stands now, the parties agrce to
submit themselves and the child to a blood test before there is any

question of the appointment of a guardian agd litem in any proccedings

- the results of these blood tests are admissible'in_evidence'<50). Ve

think that no ohstacle should be put in the way of the continusnce
in future of a practice which will tend to reduce the questions in
@ispute 1n litigation and cut out a number of contentious custody
proccedings.,. Similaﬁy; after o guordicn gd litcem has becn appointed
he should be entitled to agree to blood tests if.hg thinks that tests
Wouid be in the best interests of the child, It would be desirable
for such voluntary testing to conform to the proccdure suggested in
paras. 41-45 below. In all civil éases, however, where no such tests
have been carried out and the court has to determine the poternity of
cny child, as a question of fact, we suggest that it should have the
povier to order the parties to the action to submit to blood tests.
and to order the child concerned to submit to 2 blood test, even
though the child is not itself a party to the action., We considcr
that in all coscs, apart from foiliation proceedings, o child whose
intercst might be affected by the decigion of the court should be

sepcrately represented, In affiliation proceedings, of course,

oy .

50, See n.47 suprao.

g
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there is no question of the child's being legitimate or of its

status being adversely affected.

28. | It has been argued that the court should also have the
power to order any other person, who is not a party to the action
but who is disclosed by the evidence to be a possible father, to
subnit to a blood test. Such a power would clearly assist the
court where the paternity of a child rests with one of two or
more known men. In pertlce the exercise of this wider power to
order blood tests might raise diffioulties, such as tracing the
persons concerned and of compelling them to submit to the court's
order. But in Sweden, for example, the court doces have such a
power and also has the power to fine any third party who refuses

to comply with the court's order.

29, If the court is not given the power to order blood tests
on personu other than the child concerned and the parties to the
action, then we suggest that the present procedure in affiliation
proceedings should %e given careful consideration. We are
concerned with the position of the women who, for erample, knows
that the father of her child must be one of two men but does not
know (and has no means of hersélf discovering) which of the two
est that the difficulties facing a complainant in

it is. Ve sug

g&e
cases such as Jinclair v. Rankin and Robertson v, Hutchinson, which

(51)

we have already mentioned,

could be largely overcome if a
complainant could take affiliation proceedings against more than
one defendant, relying on blood-group evidence to indicate (if
possible) which of them is the child's father. We have already
suggested (in para. 5 supra) the possible value of blood tests in

such a case. Similarly a man against whom an afiiliation claim

51. ©See n. 2 supra
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is made who has reasonable cause to believe that there may have
been another man or men should have the right to join the other

or others. Our proposals would involve a fairly radical change

in the present character of affiliation proceedings and we fore-
see that a number of difficult problems may have to be solved,
These matters, however, are of some importance and we think that
the attempt should be made, |

30, One particular suggestion which has been made to us regard-
ing affiliation proceedings is that if it can be proved that more
than one man had sexual intercourse with the mother, within the
possible period of conception, but it cannot be proved which 5f

the men is the father of her child, then all the men concerned
should be made to contribute towards the financial maintenance of
the child. This system of a duty of support without the establish-
ment of paternity operated in Norway for many years until abolished
by legislation in 1956, for reasons discussed by Professor Arnholm
in an article entitled "The New Norwegian Legislation relating to
Parents and Childrenﬁ(52). The following passage from the latter
gives, in our view, compelling reasons why we should not introduce
a similar system into our law:i-

"The part of the Act (of 1915) which caused most
criticism as time went by was that containing the
rules providing for the establishment of a duty of
support unconnected with paternity .....LTJlhe

1915 Act - much against the intention of the legis-
lature - came to depress the social position of
those children whose right of support was granted
without the establishment of paternity. Such a
decision involved an assumption of the sexual
promiscuity of the mother during the period of
conception and the scheme of support served to
remind the child of this very fact during the
whole of its adolescence. This means placing a
severe psychological strain on the child.
Experienced social workers affirm that children
settle down more easily where no duty of support
is imposed at all. The child can then find

refuge in the thought that the mother has only
had sexusal relations with one man, who has
deserted her and cannot be found. Against the
scheme of imposing on several men the duty of
supporting the same child particularly sharp
criticism was forthcoming. From an economic

point of view, of course, it might be advantageous

i - e e . #taee g B PEENR TS AN - - S

52. Scandinavian Studices in Law 1959 publistocd by Almgvist &
Wiksell, Stoclkholm, at p.16. ’
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to hold several persons jointly licble. But the

sdventage wos dearly bought, It involved &

particulerly brutal reminder of the mother's lopse.
TFor very much the scme reasons Denmerk, in 1960, also cbolished the

"duty of support unconnected with paternity,"

37, It theAcourt is to be given any power to order blood tests,
o Tundoamentol guestion is whethor the oxcreisc of this power 1is to be
in the court's discretion or whether cither of the parties is to
heve the right to reguire the court to order blood tests, with no
power for the court to refuse such o reguest. 1L the court is to be
given a discretion it is cnvisaged that 1t will hear the evidence of
the parties before deciding whether or not further evidence is

rcequired from blood tests.

32, We suggest thot the court should have o discretion whether

or not to order blood tests, cxcept in the case of affili.tion
proccedings where any party should have the right to require blood
tests to be ordered. In divorce or nullity proceedings blood tests
would gencrally be reguested by o petitioner who was ctteupting to
bostordise his wife's child cither to cncble him to oprove thereby his
wife's cdultery, to avoid hoving to mointcin the child, or to obtain
an onnulment of his marrioge on the ground thoat ot the time of its
celcbration the wife was pregnant by another man., DIlood group evidence
could be used to support, and perhops prove conclusively, the husbond's
case, 1f the petitioner werc gifen the right to recuire the court to

1

order blood tests there would be o denger thot petitions would be
boged on extremely slender evidence in the hope that blood tests
would turn out to support the petitioner's casc. TFor example, a

husband might be cencourzged to institute divorce proceedings on

the ground of his wife's cdultery, with no evidence



to support the allegations in the petition, but in the hope that
blood tests would confirm them., To deter speculative litigation
of this nature we suggest that in all cases; other than affiliation
proceedings, the party requesting blood tests to be ordered should
be required to make out a prima facle case justifying the ordering

of blood tests.

33. e make an exception for affiliation proceedings partly
because the power to order blood tests is unlikely to lead to
speculative litigation (in most cases it will be the defendant
who asks for a test) but also because we feel that where & man 1is
wrongly accused of the paternity of an illegitimate child he
should have the right to seek the help of blood tests to establiish
his innocence, whatever the strength of the evidence implicating
him, It may be that the claimant is able to make out a strong
case against the defendant; which is nevertheless entirely false,
and that the defendant is able to offer little in the way of
evidence himself beyond a straight denial. Bearing in mind the
dengers of perjury in this type of case we suggest that the man
accused of paternity should not be denied the right to obtain
evidence from blood tests, which mey in some cases be the only
source of convincing evidence available to him, Similarly a
woman who is sure that the defendant is the father of her child
(even though he is able to make out & convincing defence) should
not be denied the opportunity of supporting her case by asking
for blood tests, Her demand for blood tests would demonstrate
her sincerity and a non-exclusion result could not harm her cage
and might assist it if uncommon factors were shown to be present
in the blood of the child and of the defendant. Under the
present law 1t is possible that an unscrupulous woman might use

the threat of affiliation proceedings as a blackmailing weapon
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against a man who, though he had never had intercourse with her,
might still be prepared to pay to avcid the scandal of involve-
ment in affiliation proceedings. It has been suggested that

giving the complainant a right to take proceedings against more
than one defendant and also giving her a right to require blood
tests to be carried out would be to risk increasing this abuse.
However, we do not agrece. If a complainant knows that a man

has had intercourse with her at a time which makes it possible

that he is the father of her child, we feel that she ought to be
able to require blood tests to be carried out if she thinks that
they will assist her case. If, however, the complainant is proceed-
ing against a man whom she knows cannot possibly be the father of
her child the thing most likely to destroy her case is an order for
blood tests to be carried out. There would be at least a 70% chance
that blood tests would give an exclusion result (and in individual
cases the chance could be very much higher) and even if a non-
exclusion result were obtained this would not give the strong
indication of paternity which would be needed to assist her case.
In any event the case where a woman brings affiliation proceedings
against a man she knows cannot be the father of her child, is just
the case where one would expect the man to ask for blood tests to
support his denial of paternity. The very fact that the defendant
could ask for blood tests to be carried out would deter speculative
litigation by unscrupulous complainants.

(b) Effect of Tests

34 In para. 5 above we have indicated what blood tests can
and cannot prove. In Appendices A and B we discuss further the
scientific nature of blood tests and their application to the
determination of paternity. It seems to be beyond dispute that the
accuracy of these tests 1s proven, that where they are properly
conducted they are fully accepted by authoritative medical opinion,

and that they can give a conclusive exclusion result. They can,
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in other words, prove conclusively that a particular man could
not be the father. If the court had any reason to believe that
the tests themselves were incorrectly carried out, it should have
the power to order fresh tests but we do not think that it should
be opeﬁ to the court to find paternity proved in the face of a
blood test giving an exclusion result, unless expert evidence
satisfied it that in the particular case therewas reason to

guestion the validity of the findings.

35, Where blood tests show a possibility that the putative
father could be the father of the child concerned, we consider

that the court should be able to take this possibility into
account, togecther with all the other evidence available, Clearly
the court would have to be very careful as to what value 1t placed
on such evidence. In some cases any one of say, 50% of the |
adult male population of the country, as well as the putative
father, could genetically be the child's father; here no weight
would be given to this evidence by the court. But there would

be other cases where the presence of some uncommon genetic faotor
in both putative father and the child would make the chance of
there being other possible fathers minute. Where such extremely
uncommon blood factors are involved, the court should be able to
rely on the blood test as weighty, though not conclusive, evidence
of paternity. However, if our suggestion on this point is
accepted it might be desirable to amend s.10 of the Affiliation
Proceedings Act 1957 which requires the evidence of the complaianant
to be corroborated in "some material particular®. We are not
suggesting that the requirement of corroboration should be dispensed
with but the difficulty with the present provision is that it is

arguable that a non-exclusion result giving a strong indication
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of paternity does not corroborate a "muterial particular’” in the
comiploinant's evidence., It would, of course, be copable of
corroborating the zeneral tenor of the complainant's cose and, 1f it
does, we think that it should provide the needed corroboration. Ve
would prefer to see the reguircement being that the evidence of the

(53)

complainent must be corroborated by some other material evidence.

(¢) Refusal to Undergo Test

36. ks soon zs the court nokes an order for the taking of o
blood test the gucrdicn od litem has, of course, the duty to support
it (unless he wishes to appeal against it). Until the court makes
the order the guardien ad litem has the right to make submissions
agoedlnst it during the course of the proceedings. A nmore inmportant
guestion is how thc court is to treat the refusal of either of the
partics to an action to submit to blood tests. Ve do not think that
it would be ccceptable to public opinion to exert physical compulsion
nor do we think that anything would be achieved by giving the court
power to fine, or apply any simil:r sanction teo, a p rty who refuscs.
In the caose of the porties we would rether scee such refusal considered
as cvidence against the refusing purty, unless he or she could show
good cause on religious or health grounds Justifying, in the opinion

of the court, his or her rofusal (54).

37. If either of the porties, in o cose where the presumption
of legitimucy operates, rcfuscs to submlt to a blood test it nay not
be sufficient to provide thot the court be entitled to treat such

refusal as evidence zgoinst the refusing porty. It must be decided

whot inference, if any, is to be drawn as to the legitimacy of the

53. Sce e.g. s.2. Bvidence (Purther Anendment) Act 1869 regarding
the requirement of corroboration in actions for breuch of promise
of marrisge.

54, Cf. s. 2 of the Road Traffic fct 1962 os an instonce where
the court may trent o refusal to wunderso o blood, urine or
breath test cs evidence agoinst 2 person accused of being in
charge of @ motor vehicle while unfit to drive through drink

- or drugs.
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child concerned, Suppose that a husband petitions for divorce on the
ground of his wife's adultery ond nmointains that he is not the father
of her child. If the wife refuses to submit to a blood tcst aond the
court is entitled to treat her refusal as cevidence against her, it
nay infer frowm her refusal that she hos committed adultery. But the
fact that the wife has committed adultery does not mean that the
husband cannot be the father of her child; he also may have hod
intercourse with her at the appropricte time, It can be argucd there-
fore that the wife's refusal to submit to a blood test should heve no
bearing on the question of the paternity of her child, However, we
believe that the court should be ¢ntitled fo treat a wife's refusal

as some evidence that her child is illegitimate (provided that her
refusal is based on grounds which the court regards as unreasonzhle),
If o wifce hos doubts as to the poternity of her child she wmight well
agree to submit to a blood test in order o resolve the doubt in her
mind, If, however, she thinks that her husband is not the fither of
her child she night be encouraged to refuse 2 blood test if her
refusal would not affect the presumption of legitimacy and her
prospects of rendering her husbend licble to maintoin her child,

She might feel thot if she cgreed to submit to a blood test the result
would probably prove that her husbond could not be the father of her
child end this would both establish her adultery and the illegitimacy
of her child., It might pay her to refuse a test cnd take the risk
that the court would infer’her odultery; she would still leave her
husband with the presumption of legitimacy to rebut without the help
of blood gﬂmé_evidence; we have scen how difficult it con be for 2
husband to rebut the presumption of legitiﬁ&cy without such evidecnce,
She would have little to lose by refusal but could meke it difficult
for her husband to avoid responsibility for maintaining her child,

But if, os we suggest, the court were entitled to draw infcrences as to
to the paternity of her child from her refusal, there would not be

this inducement for her to refuse a test.
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38. We hope that our suggested provision would deter parties
from refusing blood tests, except on reasonable grounds, and that in
practice the court would rarely have to draw any inference as to the
legitimecy of a child from the refusel of a party to submit to o
blood test, From the child's point of view we hove zlready argued
(sec poras. 12-14) that it is more often than not in the child's
intercst that the true position as to its paternity should be estab-
lished and thot, if possible, its status as o legitimate or .- _
illegitimate child should not be detcrmined by legal presuwiptions.

It is for this reason, in particul.r, that we are concerned thut
parties should not be able to refuse blood tests for purely tactical
reasons, The refusal by, say, the child's mother to subuit to a
blood test on grounds which the court decided werce unreasonable would
no doubt suggest to the child in loter years that not only was‘its
true peternity ungertain (as its legitimacy would have been aifirmed
by the court only on the basis of the presumption of legitimacy)- but— -
clso that its .mother had engoged in some form of trickery during the

court proceecdings,

39. The child's consent to the taking of a blood test ordered by
the court produces a seporate problem, In practice there will be
very fow cases involving paternity where the child is more than a few
years old. In the case of affiliation proceedings the gencral rule is
that procecedings must be brought within a yecar of the child's birth
and in any event mainfenance orders cease when the child is sixtecn.
In most divorce cases and nullity suits, wherc paternity is in issue,
the child concerned will be well under the age of sixteen and in the
great majority of cases will be only = few years old. Unless the
child is a porty to the proceedings, which will rarely be the cuse,
it would be meaningless fo provide thot refusal is to be evidence
agoinst it. We suggest thot the following principles should govern

this problem, while recogrising that further careful consideration
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will need to be given to it:-

(a)

(v)

Any child of the age of sixtecn or over should be
cepable of giving =~ valid consent to having its blood
tested, unless it would not be capable of giviﬁg 2
valid consent even iT of full age. We consider that a

mentally normel child of the age of sixteen is guite
(=) i

~capable of appreciating the implications of submitting

to o court's order for & blood test to be token (55).
If the child is under 16 its consent will not be .
effective, Ag alrecdy pointed out in para., 36 a
guerdicn od liter will be bound to support the court
order, The function of the guerdion gd litem is to
represent the child "in the ordincry coursc of the
proceedings" (56); he does not act in & custodicl
capacltys Once the court has moade an order for blood
tests to be carried out 1t is not for the guardicn

ad litem to give or withhold his consent to the order
being c¢orried out for this is not & motter which falls
within "the ordinary course of the proceedings®™, That,
however, will not necessarily lead to the blood-testing
being ccrriced out since even though o guerdion od liten
has been appointed ceither one of the parties or sone
other person (for example an ordincry guardisn) will
have actual care and control of the child. The consent
Qf that person will in fact be required, since it would
notbe practicable to compel the administrotion of a
blood test without his or her concurrencc. I.f one of the
parties has carc and control of the child and refuses

to allow the child's blood to be tested such refusal

55. A? the time when this was written the report of the Latey Con-
mlﬁtee on the Age of HMajority had not appecred; it may be that
this Report will contain relevant recomrmendotions.

56, See R.8.C. 0, 80 r. 2(2)
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should be admissible in evidence against th: paxrty so
refusing, unless the refusal is considered by the court
to be reasonable on religious or health grounds. In
the case of petitions for legitimacy declarations the
court should be entitled to draw whatever inferecrices it
feels are justified where the person having the right
to decide on behalf of the child refuses. In the case
of these petitions the child will be a party to the
action and may well stand to benefit substentially, Zn
a financial sense, from the result of the procecedings.
Should not the court have power in these coszes tc
override any refusal of conscent which seens disad=
vantageous to the child?

(e¢) 1If the child is sixtecn or over and refuses %o submit
to a blood test the court should be able to take intc
consideration any evidehce touching on such refusal,
such as persuasion by one of the parties concerned,
and draw any inference which seems justificd.

40, Subject to the same considerations cf health and religicus
belief as should apply to children, the court should be enpowercd *o
order the administration of a blood test to a mentally disordered
person where the patient &s incapable of reaching a rational decisicn
for himself and his interests or the interests of justice require that
he should undergo a test. |

(d) Testing Procedure

41, For the results of blood tests to be cdmissible in court,
they should be undertaken in the prescribed manner at proporly
equipped centres and by ‘recognised experts., It will be necessary for
rules to be drawn up by the appropriate authorities in consultation
with the Minister of Health, specifying:-

(a) the centres at which tests can be carried out,

(b) +the selection of experts authorised to carry out the

tests,
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(c) the nature of the tests to be made,

(d)  the procedure to be followed in making the
tests; and

(e) the form in which the result of the tests should

be initially communicated to the court.

42. We suggest that the results of blood tests should be
presented to the court in the form of a separate certificate
relating to each person whose blood has been tested. The
certificate should specify the tests made, the results of such
tests and the results of a second complete set of the same tests
(to avoid, as far as possible, observer error) and the conclusion
of the expert. In the event of the test showing a non-exclusion
result, the certificate should also show, if this can be done, the
incidence in the population of the factors shown by the test and
the statistical probability of there being other possible fathers
of the child concerned. We do not suggest that the certificate
should be treated as conclusive in the sense that it should
prevent the expert conducting the tests from being called to give
evidence before the court, though we would hope that detailed
certificates would be aocepted unchallenged in the majority of

casges,

43, Some practical difficulties may arise in connection with
the interpretation of certificatos; particularly in affiliation
proceedings. While the jurisdiction in affiliation proceedings
continues to be with magistrates' courts it may be difficult for
the relatively few expert serologists to be available if cross-
examination on blood test evidence becomes a common feature of
these prooeedings; bearing in mind the number of magistrates'
oouits and their geographical distribution, throughout the country.
It may also be difficult in some cases for the magistrate to
interpret the findings revealed by the certificate without further

expert evidence which may not be called by the parties, In the
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Scandinavian countrics the court may refer difficult cases to the
liedico Legal Council which, with its pancl of distinguished
experts in the appropriate scientific fields, gives its written
opinion to the court. It may be that a similar body could be
set up in this country cither to give an opinion at the request
of the parties or of the court. We are not; of coursec,
suggesting that the right of the parties to cross-examine should
in any way be affected. We do, however, hope that the practical
difficulties which we have mentioned in this paragraph will be
considercd, particularly by the medical profession; for it is a

matter on which we would like to receive comment.

44, It has been suggested that the risk of impersonation
would detract from the evidential valuc of blood tests. One way
of avoiding this possibility would be for blood samples to be
taken by a medical practitioner nominated by the court, all the
parties attending at the same time and place so as to identify
cach other. In some cases, however, the relations between the
parties might be so strained that this would be highly distasteful

and detrimental to the child. As an alternative, the present

(57)

system of medical inspection in nullity cases might be preferable,
Under this system, the identity of the party to be examined is
established by the solicitor accompanying him. If the party
attends the examination unaccompanied, he produces a photograph
certified by solicitors to be a true likcness of the party in
question and this is attached to the mcdical report. In adapting
this system to the administration of blood tests for the purpose
of determining paternity it might well be nccessary to provide
additional safeguards to prevent substitution where very young
children are concerned, e.g. by supplying a footprint as well as &

dated photograph.

57. Matrimonial Causes Rules 1957, r.24 (5) and (6), substituted
in 1963.
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45. We understand that the accuracy of some of the blood
group tests currently used can be affected if the person whose
blood is being tested has recently suffered from certain illnesscs
or recelived a blood transfusion. We therefore recommend that o
person whose blood is to be tested under a court order should be
required to make o statutory declaration specifying whether or not
he or she has suffered from any illness during the preceding twelve
months or has received a blood transfusion within the preceding
four months§58) Such a declaration should also be made where blood
tests undertaken voluntarily arc submitted to the couvurt as evidence,
The declaration should be submitted to the expert carrying ocut the
tests, who should be rcquired to comment on the facts disclosed and
their effect, if any, on the tests made by him, The twelve and
four month periods which we suggest arc based on similar provisions
in other countries but they arc clearly somewhat arbitrary and we

would be grateful for medical opinion on this point.

(e) Cost of Tests

46, The cost of blood tests is a matter on which we have yet
to receive clear information; but it has been suggested that a set
of tests on three persons should not cost more than twenty or
twenty~five pounds. This however is another point on which we

should like medical opinion.,

47, It must be decided who is to bear the cost of blood tests
ordered by the court,. It is possible to have a rigid rule, as in
some American jurisdictions, that the person demanding the tests, cr
for whose benefit they are ordered, should bear the cost. It can
be argued that a rule such as this would act as a deterrent against
a person who knows that he is the father demanding tests in the
slender hope that an error in the tests themselves would show en
exclusion result. This rule also has the advantage that 1% is

clear to the parties and to the court who must bear the costs of

58, A false declaration would attract the usual penalties.
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blood tests, before they are ordercd. However, we would prefer

to see the court given a discretion to order the costs to be borne
by one side or the other or divided between the parties in whatever
proportion the court decided. It would be unjust for a men wrongly
accused of paternity to have to bear the cost of blood tests in
every case, particularly where the court feels that the mother was,
for example, acting maliciously in accusing him, and it would be
equally unjust where the mother demands tests for her always to
have to bear the cost of them, Of coursc an increase in the use
of blood tests must cast some additional burden on the Legal Aid
Fund,

D. OBJLECTIONS TO THE INTRODUCTION OF
COMPULGORY BLOOD TESTS

48, The proposal that the courts of this ¢ountry should have
the power to order blood tests is not a new one, at least so far as
affiliation proceedings arce concerned. In both 1938 and 1961
Private Member's Bills were introduccd in the House of Lords by
Lord Merthyr and Lord Amulree respectively. Lord Merthyr's Bill,
the Bastardy (Blood Tests) 3111559) lapsed with the advent of the
second World War; Tord Amulree's Bill, the Affiliation Proceedings
(Blood Tests) Bill(6o)
late in the Session to make any progress in the Commons. In

was passed by the House of Lords but was too

Appendix C we set out the Affiliation Proceedings (Blood Tests)
Bill in the form in which it was passed by the House of Lords.
This may be found helpful in considering our proposals.

49, The attention which blood tests have received both in the
courts and in Parliament has led to several basic objections being
raised against the introduction of a power to order such tests.

In this part of our Paper we proposec to examine what we consider

to be the main objections advanced.

(a) Self-Incrimination

(61)

50. In a recent Scottish case Lord Wheatley expressed very .

forcibly one argument against our proposals, In that case a husband,

59. H.L. Debs. 8th February 1939, col. 686 (Sccond Reading).

60. H.L. Decbs. 2lst March 1961, col. 1075 (Second Reading), and
H.L. Debs., 9th May 1961, col. 84 (Committee).

61l. Whitehall v. Whitehall 1958 S.L.T. 268.
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in divorce proceedings against his wife on the ground of her adultery,

"

asked the court to order the wife and child to submit to blood tests
to support his contention that he was not the child's father. Lord
heatlyy refused to grant such an order on the ground that the wife

should not be forced to produce evidcnce unfavourahle to her case.
(62)

In Lord Wheatley's W.rds -
"The obvious purpose of the proposal is to ordain the
defender to make availablée to the pursua evidence which
might be favouraik.to the pursuer's casc and damaging

to her own...A motion to ordain a party to a cause to

provide to the other side the basis of evidence of such

a nature is one to which I would not give cffect unless

I was obliged to do so by the authority of principle or
precedent., t seems to me that the proposal offends against
all conceptions of justice and is contrary to the fundamentel
principles of our law.,"

The fundamental principle which Lord Wheatley had in mind was, we
assume, that which the English lew knows as the privilege against
self-incrimination. This privilegc still operates very strongly where
proof of adultery is concerned(63), despite the abolition of the rule

in Russell v. Russell(64). S5.43 of the Matrimonial Causes Act 1965

provides:

43.-(1) The evidence of =2 husband or wife shall be
admissible in any proceedings to prove that marital
intercourse did or did not take place between them

during any pcriod; but a husband or wife shall not

be compellable in any procecdings to give evidence

of the matters aforesaid,

(2) The parties to any proceedings instituted in
consequence of adultery and the husbands and wives of
the parties shall be competent to give evidence in the
proceedings: but no witness in any such proceedings,
whether a party to the proceedings or not, shall be
liable to bec asked or be bound to answer any question
tending to show that he or she has been guilty of
adultery unless he or she has alrcady given evidencc
in the same proceedings in disproof of the alleged
adultery,

62. At p.268.

63. Tor a recent review of the present scope of the privilege, see
S, v. B, [1967] 1 All E.R, 593 at 595-596 per Chapman J,

64, [1924] A,C., 687 and sec n.13, supra.



51. Before discussing the application of the privilege to
cases involving adultery we wish to distinguish betwecn two
questions:
(a) 1is the privilege, so far as it applies to adultery,
one which ought to be retained? and
(b) would compulsory blood tests conflict with the
privilege even if it should be retained?
52, We are not here concerned with the question whether the
privilege(65) should be totally abolished; this widecr question
would be more appropriately considercd by the Crimineal Law
Revision Committee and the Law Reform Committee in the course of
their current review of thc law of evidence in criminal and civil
proccedings respectively., Our concern is solely with its
application to blood tests. In this connection it is relevant to

(66)

consider what Wigmore on Evidence regards as the two basic

reasons for the retention of this privilege today:

"The first is to rcemove the right to an answer in
the hard core of instances wherce compulsion might
lead to inhumanity, the principal inhumanity being
abusive tactics by a zcalous questioner, The second
is to comply with the prevailing ethic that the
individual is sovereign and that the proper rules of
battle betwecn govermment and individual require that
the individual be not bothered for less than good
reason and not be conscripted by his opponent to
defeat himself,"

Clearly these reasons arc primorily applicable to criminal
proceedings and we arc not convinced that where adultcry is an

issue in divorce proccedings the spouses require such protcction.

- . ’ P,

65, The privilege from self-incrimination appears to have token
root as a fundemental doctrine of English law in the middle of
the seventeenth century as a reaction to the Ecclesiastical
Court's ex officio power of putting an accused person to answer
on oath and the abuse of this powier by the Court of Star
Chamber and the Court of High Commission. This abusc scems to
have bheen largely procedural and the argument in Lilburn's casc
((1637-45) 3 How. St. Tr. 1315] was direccted against those
courts' improper methods of accusation rather than against the
pract%ﬁe of moking the accused answer incriminating questions
on oath,

66, 3rd. Bd., Vol. VIII, p.310.
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In contested divorce cases both partics will gencralliy give
5

1!

evidence as a matter of tactics, but where a person resisting o
charge of adultery takes advantage of s.43 of the Matrimonial

Causes Act 1965(67)to avold giving cvidence, the court is alrcady

entitled to take his refusal into consideration but prchably should
(68)_

not regard this as particularly strong cvidence against him
The protection given to the parties in a matrimonial suit by s. 43

(2) of the Matrimonial Causcs Act 1965 (quoted in para. 50 above)
(69)

and the Morton Commission(71), and the abolition of

the rule rccommended by all three(72), We endorse their

was criticised by the Gorell Commission , the Denning

Committee(7o),

recommendation,

67. Sce para. FO supra.
68, Poyuer V. Yoyuzcrk 19527 2 11 3.E. 949,

69. The Royal Commission on Divorce and Matrimoniel Causes presides
over by Lord Gorell; 1912, Cd. 6478, paras. 381-335,

70, Final Report on Brocedure in Watrlmonlal Causes; 1947, Cmd. 701,
paras 70-74.

71. Royal Commission on Marriage and Divorce presided over by Lorc
Morton; 1956, Omd. 9678, paras. 933-935.

72. The Gorell Commission thought that the result of the rule wes
that "however guilty the petitioner may be, and nowever much
the judge may suspect his or her guilt, so long as he or she
confines his or her evidence to the case against the respondery,
no questions can be put to the petitioner as to guilt on his
or her side, and all that the court can do is to direct the
King's Proctor's attention to the case. Moreover, if a res=
pondent does not choose to appear, and the «o- respondend does
and fights the case, h¢ is in a dlfflculty about compelling
the respondent to give evidence; so also is a respondent 17
a co-respondent will nat contest a case. These restrictions
should in the interests of justice be done away with."

(para. 384) More recently the Myrton Commission said "Ve
consider that it is no longer necessary to protect the parties
to a matrimonial suit or their witnesses from beirg guestioned
about their adultery. The conduct of the spouses is very
material to the trial of the issues between them; tiie conduct
of their witnesses may be relevant in so far as it relates to
credit. The rule has had only a limited application since the
introduction of grounds of divorce additional to the® of
adultery and we have had no suggestion that the lack of DITO-
ceedings based on those other grounds has caused aqay difficulty.
In our view the court can be relied upon to rrevent any abuse
if the protection afforded by the rule is removed," (paras.C2E.
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53. But 2ven if the privilege from self-incrimination in its

application to adultery were to remain, is it correct to say that

o

i~ povier of the court to order blood tests would offend the principle

O

of Ghis privilege? There are many instances where
evidence may be forcibly acquired from an accused persor - if the

Hrealn(73)

court orders; his fingerprints may be taken, his clothing taken for

sxamination, his personal belongings searched and so on. Very

[0

closely analogous to the power of the court to order blood tests is
the power to order medical examinations in nullity proceedings,
which may well produce evidence adverse to the party being examined.
However that mey be, we do not think that there is any place for

thie application of the privilege in this context.

(b) Sex Discrimination

hd. An objection raised against the Affiliation Proceedings
(Blcod Tests) Pill in 1961 was that the introduction of compulsory
rlocd testing wonrld be favourable to men only and would discriminate
against women. It would, it was said, enable men to disprove
natarrity but would not help women to prove it, As we have seen
shis is nct wnolly frue, l1though at present it is mainly valuable
.8 preducing an exclusion result it can sometimes produce weighty

vogitive esidence of paternity. It would incidentally be of real

&)

value to the mother who genuinely does not know which of two
possiblie men is the father, In any case we feel that the argument
tends to aveid the central issue, which is whether the courts are
to be assisted in arriving at a correct decision as to paternity,
therery incrceasing the likelihood of avoiding injustice. If it is

accepted that the use of blood tests can assist the courts in this

way we consider thot the argument that such tests would be dis-

[ETTOR SR (PR

73. MPool evidence" 19 not o term which has been established by
judicial usage, but it is ﬂenerdlly accepted to cover the
production of material objects in evidence., See Cross on

Erldence9 3rd Ed. p.7.
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criminatory, because they would rarely help women, does not bear
close examination: dishonest women might be prejudiced and honest
men wrongly accused might be benefited., The measure would go no
further than this in discriminating between the sexes. Furthermore
the whole argument disregards the real interests of the child which

we should tregt as paramount,

(¢) ©Possibility of Error

55. Criticism has been made of blood test evidence because of
the possibility of observer-error or of genetical errors, such as

(74) occurring. In 1952 the Inter-Scandinavian Meeting

mutations ,

on Genetics and Legal Medicine held in Copenhagen assessed the
accuracy of findings based on each of the blood group tests employed
in determining paternity and these figures were brought up to date
in 1958 and 1961, In Appendix B we set out the current assessment

of the accuracy of the various tests made by the Inter-Scandinavian
Meeting, ZLord Vheatley in Egggﬁv.“yitche%£(75), accepted the

opinion of a highly qualified specialist in blood grouping that

the chances of the MN test being accurate were in the order of
100,000 to 1, Even greater accuracy is expected from the recently
introduced blood grouping machines which are used in conjunction
with Qlassical methods and which may well totally eliminate observer-
error, To discount the value of blood test evidence on the basis of
chances of error of this order seems to us to be entirely
unrealistic. Ve regard it as unlikely that the court, in determining
paternity issues, reaches decisions with anything like a comparable
degree of accuracy, hampered as it often is by perjured evidence,

the notorious unreliability of human observation and recollection

74. Sec para. 4 of Appendix A.
75. 1958 8,.L,T, 57 at 59,
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and the strict presumption of legitimacy. One has only to consider
the remarks of the judges whom we quoted earlier in this Paper to
realise that correct findings as to paternity are sometimes

extremely elusive as thc law stands today.

(d) Admiuistrative Problems

56. It has becn suggested that the number of blood tests
which would have to be made each year would be out of all proportion
to their value; It is, of course, difficult at this stage to
estimate accurately the number of blood tests which would be
ordered annually, the costs of the tcsts and whether there wculd be
a sufficient number of experts and centres available for the tests
to be conducted properly, These are all questions on which we are
anxious to obtain information and advice and on which we hope to
obtain guidance from the expcrience of other countrics. Our
initial view is that the number of tests would not be excessive.
The majority would undoubtedly be made in connection with
offiliation proceedings of which we have seen that there were
approximztely 9,000 in 1965, Ve would not expect there to be a
great namber of tests made in connection with divorce procecdings.
As for nullity suits and legitimacy declarations, in 1965 there
were only 21 petitions for nullity on the grounds of the wife's
pregnancy by another man at the date of the marriage and petitions
for legitimacy declarations numbcer approximately the same., Apart
from affiliation proceedings we do not expcect that the number of
cascs in which blood tests would be ordered could exceecd 100 per

annum,

57 So far as affiliction proceedings arc concerned ‘+he
deterrent effect of the court having power to order blood %ests
must not be overlooked; a claimant would be less likely to bring

proceedings against o man who, she knew, could not possibly be the
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father, The experience of the Cuyahoga County Juvenile Court of
Ohio over the period from 1948 to 1961 (inclusive) is perhaps a
useful guide. During this period the court handled some 12,000
paternity cases but in only 734 of these were blood tests ordered.
Judge Walter G. Whitlach and Dr. Roger W. Marsters, in analysing
these figures,(76) commented on the relatively low number of
cases in which blood tests were ordered (which they found
particularly surprising as the accused, in Ohio; has the right to
demand tests) and concluded from the evidence available to them
that in the great majority of cases the accused knew, or thought

he knew, that he was the father of the child concerned.

. SUMMARY OF SUGGESTIONS

58. The presumption of legitimacy should be rebuttable on a
balance of probabilities and not only on proof beyond all

reasonable doubt. (paras. 12-15)

59. Adultery should be capable of being proved on a balance

of probabilities. (para. 16)

60, BEven if s.43(2) of the Matrimonial Causes Act 1965
remains in force it should be clearly provided that the scection

will not operate to justify a refusal to undergo a blood test.

(paras. 50-53)

61, (a) 1In all civil casecs where paternity is in issue and blood
test evidence is not already available the court should
have the power to order blood tests tp be carried out on
the parties to the action and on the child concerned.
(parase 27-33)

(b) It is for consideration whether the court should have
the power to order blood tests to be made on persons
who are not parties to the action. (para. 28)

(¢) In affiliation procecdings the complainant should

76. (1962) 14 Western Reserve Law Review 115,
_ " s



(a)

(e)

(£)

(g)

(n)

perhaps be enabled to proceed against more than one
defendont and a defendant should be ablc to join

other men who he thinks are possible fathers. (para. 29)
In affiliation proceedings either party should have

the right to require that the court should order blood
tests, but in all other casces the decision whether or
not to order tests should be in the court's discretion.
(paras. 31-33)

The court should accept an exclusion result from blood
tests, as evidence of non-paternity unless it has
recason to doubt the accuracy of the tests (in which case
it should order fresh tesfs to be carried out) or
unless expertv evidence justifies the court in doubting
the validity of the conclusions drawn from the tests by
the experts carrying out those tests. (para. 34)

A non-exclusion result should be admissible as evidence
from which the court can draw such‘inforences as it
thinks justified. In affiliation proceedings the
requirement should be that the evidence of the
complainant must be corroborated by some other material
cvidence and not corroborated in some "material
particular," (para. 35)

A refusal by a party to comply with an order of the
court directing the making of blood tests should be
considercd by the court as evidence against tho party
rcefusing unless the court regards such refusél as
justified on religious or hcalth grounds. (para. 36)
Where a party unreasonably rcfuses to comply with an

order of the court directing that party or the child
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(1)

(3)

(k)

(1)

(m)

(n)

(o)

to undergo a blood test the court should be entitled

to disregard the presumption of legitimacy and draw

such inferences of fact as to the legitimacy of the

child as it thinks warranted. (para. 37)

A child of 16 or over should be capable of giving a
valid consent to a blood test; special rules would

apply where consent on behelf of an infant was refused
(see para. 39). Special rules would also have to be
introduced clarifying the position where consent on
behalf of a mentally disordered person was required.

(see para. 40)

There should be power to prescribe by rule how tests
should be carried out. (para. 41)

The persons whose blood is to be tested should attend
together before a medical practitioner aprointed by the
court for the taking of blood semples, the tests
themselves being carried out at designated centres.
safeguards against impersonation might be thosé suggested
in para. 44.

A statutory declaration concerning recent illnesses

and blood transfusions should be made by cach person
whose blood is to be tested. (para. 41)

The result of blood tests should be.communioated to

the court in the form of a standard certificate. It
should be open to the parties to cross-examine the medical
expert issuing the certificate. (paras., 42-43)

The court should have a discretion to order payment of
the costs of blood tests as it thinks fit. (paras. 46-47)
A1l civil proceedings commenced after the coming into
force of the necessary legislation should be subject

to tke changes'in the law proposed in this Summary of
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ouggestions.

62. We wish to acknowledge our indebtedness to Mr. Justice
Ormrod who has given us valuable information on the legal and

still more the medical aspects of blood group testing.

63. We apprecicte that this Peper has a very narrow bearing on
the subject of illegitimecy and that it does not deal with
affiliation proceedings in detail. These subjects are, of course,
extremely impertant and they are not being ignored. As we have
mentioned, the Russell Committee has already reported on the Law

of Sucession in Relation to Illegitimate Persons; the Society of
Public Teachers of Law has put in hand an inguiry for us into the
whole problem of the legal status of illegitimate children and, in
accordance with item XI of our First Prograomme, the Home Secretary
has appointed a Committee; under the chairmanship of Miss Jean
Graham Hall, to study financial limits -in Magistrates' Orders in

Domestic and Affilistion Proceedings.

64, The Lew Commission will be grateful if all comments on

this Paper can be sent in by 15th December 1967,
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appapIx 4 (77

THE NATURD OF BLOOD GROUP EVIDENCE (Para. 5)

1. The existence of blood groups, first demonstrated at

the beginning of this century by Landsteiner, explained the
hitherto unintelligible disasters (such as death or severe illness)
which occurred frequently when blood transfusions were given.to
patients. TLandsteiner found that sometimes when blood was mixed
with blood serum the red cells of the blood formed dense clﬁsters,
a phenomecnon known as agglutination, but that sometimes with the
same serum no agglutination occurred. Landsteiner deduced from
this that the red blood cells must contein different chemical
substances and that agglutination occurs when the cells contain

a chemical which is "incompatible" with the blood serum being
used in the experiment. He found that he could classify all blobd
into four specific groups, which he termed O, A, B and AB, and that
blood from onc group was cither compatible or incompatible with
blood from onc or more of the other groups according to a
predictable pattern. Since Landsteincr's original discovery
several other systems of blood groups have becen found, including
the M and Rhesus systems. The substances which differentiate
these groups cannot, asg yet, be identified in terms of their
chemical constitution but their presence or abscence can be shown
by the technique of agglutination which we have mentioned.

2. Subsequently, other t:pcs of tests, such as the Hp and

Gec tests have been’eVolved, With these the technique is entircly
different, for complex proteins in the blood are separated out

and identificd by a process called electrdphoresis. This process

depends upon the fact that the chemicals concerned can be made to

77. We are greatly indebted to the doctors and other experts
who have helped us in the preparation of the material in
this Appendix (scc supra n.t),
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move through a medium such as starch gel by an clectric field
and that they move at different rates, dependent on their mole-
cular size. Thus Hp-1 takes up a characteristic position in the
gel some distahce from Hp-2 and the two substances can be scpar-
ated from each other,

3. The value of our knowledge of blood groups for the
determination of paternity lics in the fact that the different
factors prescnt in each group are transmitted from one generation
to another by the recognised principles of heredity. The mode of
inheritance of blood gfoups has been established with a high
degree of certainty by an cenormous mass of research in many
countries, involving many thousands of families, and the results
of these experiments are completely in accord with the accepted
rulces of genetics., Without cmbarking on a detailed discussion
of the mechanism of hercdity a brief description can be given of
how this mechanism applices to the inheritance of blood groups.
In the nucleus of every normal human body cell (except in the
germ cells,ie. ova and spermatozoa) there are 46 visually
identifiable bodies known as chromosomes, arranged in 23 pairs,
each chromosome of the pair having the same shape as the other.
These chromosomes each carry a number of smaller bodies called
genes and, put very simply, the transmission of every inherited
characteristic from one gencration to another depends upon the
transmission of the corresponding gene or groups of genes.

The human germ cells contain only 23 chromosomes, only one of
cach pair of chromosomes from the normal 46-chromosome nucleus
being used in the formation of the germ cell nucleus. Let us
take, by way of illustration, a father who has the "O" factor in
each of the relevant pair of chromosomes and a mother who has
the "A" factor in one chromosome of the relevant pair and the "O"
factor in the other chromosome of that pair. When the paired
chromosomes divide in the formation of germ cells the father

will produce germ cells which can only contain the "O" factor.
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The mother can, however, produce germ cells with cither the "A"
factor or the "O" factor, depending on which chromosome of the
pair the germ cells take. The diagrem below shows the possible
combination of factors which the child of this mother and father
can have, depcnding on which germ cell from the father fertilizes
~ which germ cell from the mother. (It should be borne in mind that
when a germ cell is fertilized by another germ cell the 23
chromosomes in each germ ccll pair to give an embryo with the

normal 46 chromosomes).

Father Mother
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<9v9> (Qwéj Possible offSpring‘(Qé) ‘(Qé)
It can be scen that the child of these two parents cannot possess
the "B" factor. If it does, then the fathecr must be a man whosec
chromosomes contain the "BY factor and cannot be the man in our
illustration. In Appendix B we set out further diagrams (dealing
only with the ABO and MN systems) showing possible and impossible
combinations of factors in children of parenﬁs whose ABO or MN
‘groups arc gnown.
4. There is, theorctically, a possibility that in dividing
to form gern ceils the -chromosomes may undergo a change in chemical
composition so that, for example, a chromosome containing the O
factor could change to possess the B factor instead. Clearly if
this change, termed a mutation, were to occur it would invalidate
the reasoning behind the diagram in the prcceding paragraph.
However, mutations in naturc are known to be extremely rare and so
far as blood factors are concerned only one such case has becn

demonstrated in all the millions of cascs investigated. Iven that
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one is not regarded by the leading authorities in this country
as morc than fairly convincing (78).
5. A sccond fact which bears on the reliability of blood
tests is that in any laboratory test there is the possibility
of human observer-crror. However, a vast experience of the
techniques of blood grouping has been acquired in connection
with the blood transfusion services in many countries. While
observer-crror is always a possibility, this can be virtually
eliminated by rcpecating the tests on several samples of blood
and in any event the risk of obscrver-error is probably less than
that involved in the identification of finger prints. The
experimental accuracy of thesc tests to establish blood groups
has been put by the Inter-Scandinavian Mceting on Genetics and
Legal Medicine at 99.9 to 99.99% (79) provided that the technique
is impeccable. To ensure that the technique is impeccable
evidence in paternity cascs should only be provided by serologists
who are specilally skilled in this class of work.
6. We have scen how blood groups can be determined and how
the trensmission of factors from one gencration to another works
in principle. Additional wvaluable evidenoe; so far as paternity
findings are concerned, is provided by a statistical analysis of
the distribution of factors in the population of any country. In
England the distribution of the ABO groups is approximately:-

O - 46%

A - 41%

B - 8%

AB - 3%
Statistical calculations show that using these groups alone the
chances of being able positively to exclude a given man average
- about 17% although if the child is group B or AB a greater proper-

tion of men would be excluded as so few Englishmen have B to give.

78.  Racc and Sanger - Blood Groups in Man 4th Edition (1962).

79. See para. 55, supra.
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7o Since handsteiner's original discovery and particularly
since 1940, a considerable numbe. of other blood groups have
been discovered, i.e., a considerablc number of other chemical
substances have been shrwn to cxist on the red cells though as
yet the differences can be dctermined only by serological tests.
These substances are inherited independenvly of one another and
so are described as different blood group systems. The relevant
ones for determining parentage are set out below (80{ together
with the cumulative chances of excluding a given poerson by
determining the group of the child and of the mother and putative

father in cach svstem, if all the available tests arc employed.

Ixclusion by Cumulative
cach system (%) BExclusion (%)

1. 120 17.6 17.6

2. MN.S 23.9 37.2

3. kh., (D.C,c,E) 25.2 53.0

4. Koil (¥) 3.7 54.8

5, Tutheran (Lu®) 3.3 56.3

€, Tuffy (Fy?) 4.7 58.4

7. kida (Jx%) 2.0 59.6

These tests alone offer, on evoerage, a 60% chance of exclusion.

It must be remembered that this table applies only to Englishmen
and Englishwomen though it is applicable with sufficient accuracy
to Western Luropears.

8. In indiridual cases the prospects of exclusion may be
considerstly higher than the figures in the table, if either the
child or the putative father is found to have an uncommon blood
group or é,combination of uncommon groups. In extreme cases the
chance of two uurclated men having the samec combination of uncommncn
groups may be as low as 1.6 in one hundred million. In other cases

the chance may Le of the order of 1 in ten thousand or 1 in fifty

thousand. In such cases proof that both child and putative father

80, llodified from Race and Sangecr, supra.
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have the same rare or very rarec combination is valuable positive
evidence that the putative father is in fact the father.

9. The blood groups mentioned in the table above are all
based on chemicals found on the red cells of the blood. There are,
in addition, other chemical substances which can be identified in
the blood serum i.c¢.,the liquid componcent of the blood. These
substanées have also been shown to be transmissible from one
generation to another in accordance with the rules of heredity

and can thercfore assist us in the determination of parentage.

As we already briefly stated, the techniques involved are quite
different from those used in the identification of blood groups,
but they are equally recliable in skilled hands. Two such sub-
stances are now being used in paternity cases and have been |
approved by the medico-legal authorities of Denmark and other
Scandinavian countries. These arc the Haptoglobin groups and

Gec groups. It is possible to classify all samples of scra into
three haptoglobin groups and three Ge groups described as Hp,1-1,
Hp.1~-2 and Hp.2-2 and Gec.1-1, Gc.1-2 and Gc.2~2. Approximately
15% of the population of Western Europe are Hp.1-1, 47% are Hp.1-2
and 36% are Hp.2-2. The haptoglobins alone exclude 18% of men
erroncously alleged to be the father of the child and the Gc groups
exclude 15%. Since the Hp and Gc groups are inherited independently
of one another and of the groups mentioned before, the combined
exclusion rate if these tests are used also is raised from 59.6%
(sce table above) to approximately 72%. The haptoglobin and Ge
tests-have to be used carefully, for haptoglobins are not defin-
itely developed in a child under three months old and ill health
may sometimes make it difficult to identify these substances.

10. Another system of blood grouping is the Gamma-globulin,
discovered by Grubb in 1956. He shéwed that the blood sera of
normal persons could be divided into two groups, Gm (a+) and Gm (a-)

according to whether or not their serum prevented agglutination of
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anti-D coated rhesus positive cells by an antibody preseht in the
serum of a proportion of rhcumatoid arthritis sufferers and
occasional normel individuals, ability to inhibit agglutination
being inherited as a Mendelian dominent character. Other Gm
groups have since been discovered. Gn (a) and Gm (b) have been
used in evidence in paternity cases in Norway since 1962 and a
third factor, Gm (x) has been cecmployed in some countrics. Most
of the gamma-globulin present in the newborn.child is of materndl
origin and it is not until the child is some months old that its
Grn groups can be determined.

11. We understand that Fhosphoglucomutase grouping 1is
likely to be employed in paternity testing before very long. Here

(81) This is an inherited system of

the lead is in this country.
blood-tissue cngymes which is already being usced in anthropo-
logical studics and forensic identification tests. Grouping is

by starch-gel electrophoresis (1ike the haptoglobin grouping)
followed by a special enzyme staining technique.

12. Another group of substences present in blood serum, the
lipo-proteins, are at present under intensive study and it is
possible that in the near future these will be valuable in the
determination of parentage.

13. The Royal Postgraduate Medical School at the Hammersmith
Hospital is already using a computer for cxpcriments in gencral
medical scrcening, including blood testing (though we understand
that this does not include blood group testing) and it is by no

. means impossible that computers will in the future be used
extensively in blood group tegting. Not only would this save
time, but the chances of human error could be greatly reduced,

and the correlation and elucidation of statistical evidencc, for
example of the distribution of factors amongst the population and

the determination of the number of possible fathers of a given

child, greatly facilitated.

81, Sec Nature, 1964, 204, 742,
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APPENDIX B

PART I

INHERITANCE CF THE OAB  AND LN

FACTORS
Parents' Blood Groups Their children's Blood Groups
| Possible Impossible
0 -0 0 A, B, AB
0 - A 0, A B, AB
0 - B 0, B L, AB
0 - AB Li, B 0, AB
A - A Ay, O B, AB
B~ B B, O A, 4B
L - B 0, Ly B, AB None
L - AB : Ay, B, AB 0
B - AB B, 4, 4B 0
AB - 4B A, B, -AB 0

INHERITANCE OF THE MN F.LCTORS

Mo~ M ‘ M N, MW
N - N M, M
M- X Iy M, N
M - M M, MN N

N -~ MW _ N, MN M
MY - MV , M, W, MV None

IMPOSSIBLE FATHER/CHILD COMBINATIONS

Man Chilad
0 4B
AB ; 0
it N
N : M
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APPENDIX .

DART II.

The following is a translation of the Danish
version of the Scandinsvian Guide to the Forensic
Evaluation of Blood Group Ixamination in Legal Cases

(
of Disput=d Paternity *82):0

"Provided with adeguate technical facilities and clear-
cut uneguivocal reactions, the following will apply to
paternity exclusions according to the different blood
and serum group systems.
1) Ay 42 BO System

Based on present Scandinavian data,; the reliability
«f paternity exclusions by the ABO system may be
estimated at an order of magnitude of 99.99%.

Sulbdivision of the A factor into Ai and A2 factors
may demonstrate paternity exzclusions, the reliabiliﬁy of
which based on present Scandinavian experience may be
estimated at an order of magnitude of 29.9%.

If tne subtypes are indeterminable, the designation
A is used. In that event no conclusion can be drawn
concerning thé heredity ol ithe subtypes. In those
instanceg in which the exclusion by the subtypes is based
on an Ap character in the child, a second determination
of the subtype should ve performed when the child has

attained the ags of about 12 months.

n

2) MN

i
[O]

m

-

Sy st
Based on present Scandinavian data, the reliability

of paternity exclusions by the 1 o:( N foctors may be

82, BSee "Methods of forensic Science" 1963 published

by Interscience Publishers Vol,II p.223.
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estimated at an order of magnitude of 99.99%.

Based on present experience, the reliability of
exclusicns of paternity by the S factor of the MN
system may be'estimated at an order of magnitude
between 99-99.,9%.
3) Rh System

Basec. on present Scandinavian data; the reliability
of paternity exclusions by the'Rh system may be estimated
at an order of magnitude of 99,9%.

For certain types of exclusion of paternity by the
Rh systenm ?he reliability must be assumed to be some-
whas lower, ) In such cases a special evaluation will

be performed.

4) Hp System
Based on present experience, the reliability of
paternity exclusions by the Hp system may be estimated

at an order of msenitude of 99.9%.

5) Kell Systemn.

Based on preseat experience; the reliability of
paternity exclusions by the K factor may be estimated
at en order of magnitude between 99-99,9%.

6) P Syétem

Bascd on present experience; the reliability of

paternity exclusions by the P system may be estimated

at an order of magnitude between 99-99.9%,

7) Duffy°System
Based on present experience, the reliability of
paternity exclusions by the Duffy system may be estim-

ated at an order of magnitude between 99-99.9%.

s

8) Cases to be Evaluated Individually. -
: _/

If special technical difficulties, atypical reactions
5%.

e

/
o,

e



or the like are met with within the systems treated
above, these circumstances will be given in the state~
ment. A general reliability cannot be attributed to
such cases, but each case must be evaluated individ-
uwally. The same applies to the eva;uation if exclusions
depend on the use of rare anti-sera,

Exclusions of paternity by the secretor-non-secretor,
the Lewis system, the Lutheran system and the Kidd systenm
are also to be evaluated individually, among other things
because present experience is still rather small, The

same applies to the recently found Gm and Gc systems etc."
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APPENDIX C

AFFILIATION PROCEEDINGS (BLOOD TEST3) BILL 1961

(as amended and passed by the House of Lords) (Para.48)

An Act to empower magistrates' courts and courts
hearing appeals therefrom to require the applicant for
an affiliation order, her child and the alleged father

to undergo blood tests; and for the purposes connected

therewith,
Power 1.-(1) Upon the hearing of an application for an
of the
court to affiliation order wxdc«r the Affiliation Proceed-
require ' ‘ ‘
blood ings Act, 1957, the court may, at the request of
tests., ’

the alleged father, give a direction for the use

of blood tests to ascertain whether such tests show
that the alleged father is excluded from being the
father of the child, and may at any tine revoke

any such direction previously given,

(2)  Where a direction is given under this
section the alleged father shall pay the cost of
taking and tegcing blood samples for the purpose
of giving effect to the direction (including any
expenses reasonably incurred by the mother or by
any person having the custody, charge or care of
the child in taking any steps required of her or
him for the purpose), but the amount paid shall
be treated as costs incurred by him in the pro-
ceedings.

(3) The results of blood tests taken for the
purpose of giving effeéf to such a direction shall
(in such form and manner as may be prescribed by
rules made under section fifteen of the Justices
of the Peace Act, 1949) be certified to the couxrt

by the person carrying out the tests, together with
56.



his opinion on the question whether the‘alleged
father is thereby excluded from being the father
of the child, and the court shall take the certi~
ficate into account az evidence in the proceedings
of the matters certified; Dbut the results of blood
tests so taken shall not in any event be treated
in those proceedings or in any other proceedings
for an affiliation order under the Affiliation
Proceedings Act, 1957 (including proceedings on
appeal) as satlsfylng the provision of that Act
requiring the mother's evidence to be corroborated.

(4) In any proceedings for an affiliation order
under the Affiliation Proceedings Act, 1957 {(includ~
ing proceedings on appeal) things done for the purpose
of giving effect to a direction under this section,
whether given in those proceedings or no@, may be
proved by documentary evidence in such cases, and in
such menner, and subject to such conditions as may
be provided by rules made under section fifteen of
the Justices of the Peace Act; 1949.

(5) A oourt of quarter sessions on the hear-
ing of ah appeal against an affiliation order under
the Affiliation Proceedings Act, 1957, or against
the dismissal of an application for such an affi-~
‘1iation order, shall have the like power to give a
direction under subsection (1) above as a magistrates'
'court has on the hearing of such an application,
and subsections (2) and (3) shall apply accordingly.

(6) A court shall not give a direction under
this section where a previous direction has been
so given by any court in respect of the same persons

and the results of blood tests taken to give effect
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to the previous direction have been duly certified
to the court giving that direction.
Power to 2.-(1) The Secretary of State may by regulations
prescribe

nature and make provision as to the administration of this Act
conditions

of blood =~ and the manner of giving effect to directions under
tests,ete. ‘ ’
section one, and in particular may make provision =-

_(a) for regulating the taking, identification
and transport of blood samples;

(b) for prescribing the blood tests to be
carried out; and the person by whom and the
manner in which they may be caf%ied out;

(c) for regulating the charges thag may be made
for the taking or testing of blood samples;

(da) for securing that in all cases the blood
samples of the mother, child and alleged
father are tested by the same person.

(2) The power of the Secretary of State to make
regulations under this section shall be exercisable
by statutory instrument, and on any proposal to make
regulations for a purpose mentioned in paragraph (b)
of subséction (1) above he shall consult such persons
or bodies of persons as appears to him to be requisite.

Enforce- 3.-(1) Where a court gives a direction under this

ment of ‘ ‘

directions. Act, and the mother or any person having the custody,
charge or care of the child fails without reasonable
cause to take any steps required of her or him for
the purpose of giving effect to the direction, the
court may dismiss the application for the affiliation
order or, in the case of quarter sessions, allow the
appeal of the alleged father or, if he is not the
appellant, dismiss the appeal.

(2) If for the purpose of providing a blood

sample for a test required to give effect to a direction
_ 58.
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under this Act any person wilfully and fraudently
personates another, or wilfully and fraudently .profg
fers a child other than the child named in the
direction; he shall be liable on conviction on
indictuent to imprisonment for a term'not exceeding
.two years, or on summary conviction to a fine not
exceeding one hundred pounds or to imprisonmegt for
a term not exceeding three months, or to both,
Interpre- 4. In this Act -
tation.
the expression "affiliation order" means an order
adjudging a man to be the putative father of a child;
the expression "alleged father" sh2ll mean the
defendant in an application for an affiliation order
under the Affiliation Proceedings Act, 1957.
the expression "blood samples" shall mean blood taken
for the purpose of blood tests;
the expression "blood tests" shall mean tests carried
out under this Act, and shali include any test made
with the object of aSoertaining the inheritable
characteristics of blood;
the expression "excluded" shall mean excluded subject
tg the occurrence of mutation.
Extent. 5. This Act shall not apply to Scotland or to
quthern‘Ireland.
Short 6. This Act may be cited as the Affiliation
title and ’ :
;gﬁ@fnce- Proceedings (Blood Tests) Act, 1961, and shall come

into force on such day as the Secretary of State may

appoint by order made by statutory instrument.
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APPENDIX D.

THE USE OF BLOOD TESTS IN OTHER COUNTRIES.

1. From the comparative material which we have been
able to exanine at this stage it is clear that the value
of blood tests in determining issues of paternity is
recognised in many countries and that where courts have
power to Qrder blood tests valu~ble evidence often results

fromn then.

Dgnmap§(83)

2. The rule pater est guem nuptiae demonstrant(84) is

applied in Danish law and can only be rebutted by absolute

proof that the husband has not had intercourse with the

wife or that his paternity is excluded for other reasons..

As the husband often finds it extremely difficult to

prove that he has not had intercourse with the wife his

only chance is to show that his paternity is otherwise

excluded, and he, as well as the mother who wants to prove

that another man may well be the father of her child,

will resort to blood tests. The part which evidence

provided by blood tests plays can be traced from a

number of cases which have established a set of rules

which may be briefly summarised as follows:-

(2a) In divorce and nullity proceedings if a wife

admits having had intercourse with menother than
her husband, the latter may rebut the presump-

tion of legitimacy by showing that a blood test

83, A member of the Law Comnission staff recently
visited Copenhagen, and had discucsizns with Dr.K.
Henningsen, the expert seroléogist who runs the -
blood testing centre (see n.l supra), Miss I.M.
Pectersen, an experienced judge in paternity pro-
ceedings and Mr, J,Gersing of the Ministry of
Justice. We are particularly grateful for the
valuable information which resulted from these

© discussions.

84. 1i.,e. the father is prima facie the husband. This
is the same rule as the Inglish law's presumption
of legitimacy. 60.




excludes him as a possible father. If; however, the
wife denies having had intercourse with other men
the fact that blood tests exclude the husband as al
possible father will not be conclusive evidence and
the husband is still required to prove that the wife
is lying.

(b) In the equivalent of our affiliation proceedings a
putative father will be excluded even though he has
had sexual intercourse with the woman at the time of
conception, if blood tests exclude the possibility
of his being the father, On the other hand; even
though the mother admits having had intercourse with
other men at the time of conception a man may he
held to be the father of {l:2 child 4if the other
putative fathers are excluded by blood tests or

' otherwise,
3, In dealing with the paternity of illegiltimate children
Danish law is fundementally different from our own. The
Danish illegitimate child has the right to take its father's
name and also has rights of inh eritance from its father.
Naturally thesc rights meke it important that the paternity
of an illegitimate child is established and there is a duty
on every women who gives birth to an illegitimate child to
disclose the identity of its father., Tris obligation is
inposed on the woman not only because it is felt that she
should not have the right to deny her child its legal rights
by refusing to reveal the identity of its father, but also
because it is regarded as wrong that the taxpayer should be
called upon to support the mother and child, through social
benefit payments, if the father can be found and made to
contributa. In Fngland the illegitimate child has, as yet(82)
no rights of inheritance and there is no obligation on

the mother to disclose the identity of the father. A

85, ©See para. 7 supra.
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second fundamental difference between our own procedure and

that of Demmark is that in the latter a man who acknowledges
paternity of an illegitimate child may be registered as the
father by a purely administrative procedure., The father then heas
a statutory duty to contribute towards the child's maintenance
without the matter having gone through a court of law, If the
mother either does not know who the father is, or will not reveal
his identity; or the man she names denies being the father, it is
then the duty of the court, acting in an inquisitorial capacity,
to try to establish paternity, In approximately 60% of cases the
father acknowledges paternity and this is registered by an )
entirely administrative procedure with none of the publicity or
embarrassment to the mother of our affiliation proceedings.

Those cases which cannot be dealt with by the administrative
procedure go before the court, which conducts the judicial

inquiry into the paternity of the child concerned. These court
proceedings do not take the English form of a contest between the
mother and putative father and, in fact, the parties are often
unrepresented. With the help of blood tests and anthropological
tests the courts have a high degree of success in finding the
father in those cases which come before them and, coupled with the
administrative procedure, the paternity of the great majority of

illegitimate children is established.

4, In some 2,000 cases a ycar blood tests are ordercd

and this involves something in the order of 10,000 blood

samples being tested, All these tests are handled by one centre
in Copenhagen headed by an experf serologist with a relatively
small staff.
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Germany, France and Switzerland

-
L

5. Yhe cour of these three countries accept the
probative value of blood tests in excluding potential
Tfathers and the finding of en exert serolojist cannot be
challenged on the ;rounds that the probative value of
blood tests is doubtful.

"....it is clearly accepted that blood tests

give, in the nooative sense, results which

are proved and certain - provided that they

are carried out by recognlsed experts (who

have extensive experience) in laboratories (86)

which possess the necessary complex equipment."
It appears that the presence in the child and putative
father of the same rare blood factors is allowed as

positive evidence identifying the man in question as the

child's father(87) but such cases are still exceptional.

United States

6. The courts of the majority of American States have
the power to order blood tests to prove paternity in arvy
case where they are relevant. New York; for example, . ©-
first provided in 1935(88) that blood tests could be taken
from the child and any party to the action, subsequently
extending the power to apply to the putative father as
well. Generally althouzh the courts can order blood

tests they cannot physically compel the administration of
such tests; however; California has recently enacted that
the court may enforce its order "if the rights of others

and the interests of justice so require".(Bg) In most

States the evidence is admissible only when it establishes

T s R LR 2 T At T i = A Y W Gt e W AT RS RS ST ML m Mk waze e e o~ -

86. "De la filiation en droit allemand, suisse et
franqals" par Georges Holleaux. ¢ravaux et
réchérches de L'Institut de Dr01t Compare de
L'Universite de Paris, 1966,

87. L.G., K8ln 13,10,61., M.D.R. 1962, 309.

88, Ch, 196. '

89, OStatutes of 1965, Ch. 299, s.892.
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definite exclusion and the case is decided accordingly;

(90)

but in at least one State evidence of the possibility

of paternity is admitted at the court's discretion. The
experts responsible for the tests are called as witnesses
and may be subjected to cross-examination. The States
have varying provisions in the event of a refusal to sub-
mit to the test. In California the court may resolve the
issue against the party who refuses; 1in other States

the refusal is merely a fact to be disclosed to the court.
7. We set out the relevant part of the Ohio Revised .
Code as an illustration of the application of blood tests
in that State (5,3111,16):

"Whenever it is relevant to the defence in a bas-
tardy proceeding, the trial court, on motion of
the defendant, shall order that the complainant,
her child, and the defendant submit to one or more
blood grouping tests to determine whether, by the
use of such tests, the defendant can be determined
not to be the father of the child. The tests shall
be made by gualified physicians or other gualified
persons not to exceed 3 selected by the Court, and
under such restrictions and directions as the Court
or judge deems proper. In cases where exclusion

is established the results of the tests together
with the finding of the expert of the fact of non-
paternity shall be receivable in evidence. The
blood tests experts shall be subject to cross
examination by both parties after the court has
caused them to disclose their findings. If either
of the parties refuses to submit to the test, such
facts shall be disclosed upon the trial unless

good cause is shown to the contrary. In the event
such tests have been made prior to the trial, the
results shall be receivable in evidence. The court
shall determine how and by whom the costs of such
tests are to be peid.”

64.
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90, DNew Hampshire: Revised Statutes Annotated s.522:4.



