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Scope o f  Paper 

I n  this Pacer, i n  accordance w i t h  t h e  terms o f  1I.erri X of 
the F i r s t  Law Reform Prograrnnie o f  t h e  Law Conunissj-on,  we make a 
p r e l i m i n a r y  examination of one branch o f  matr imonial  I-aw, narne3 y 
the s t a t u t o r y  p rov i s ions  by v i r t u e  of' w h i c h  one of  t h e  p a r t i e s  t o  
a marriage or a former marr iage may be  required t o  rnake f i n a n c l a l  

p rov i s ions  are conta ined  i n  t h e  RlatrimoniaI Causes A c t  1 9 6 5 ,  t h e  

Guard ianship  o f  I n f a n t s  Acts 1886 and 1925 ,  t h e  C h i l d r e n  and You& 
Persons  Acts 1933 t o  1 9 6 3 ,  t h e  Na t iona l  Ass i s t ance  Act ,  1948 and 
the  M i n i s t r y  of  S o c i a l  S e c u r i t y  A c t  1gGG. \Ye have a l s o  exariiined 
corresponding l e g i s l a t i o n  i n  o t h e r  c o u n t r i e s ,  and we s e t  o u t  i n  
Appendix C c e r t a i n  p r o v i s i o n s  of the  Matr imonial  Causes Acts 1959 
and 1965 o f  t h e  Cointnorwealth o f  A u s t r a l i a  and o f  t h e  Matrimonial  

. 

. - provis ion  for t h e  o t h e r  o r  f o r  t h e i r  c h i l d r e n .  These s t a t u t o r y  

i. Matrimonial  Proceedings (Magis t ra tes '  Cour t s )  A c t  1960 ,  t h e  

. Proceedirigs A c t  1963  o f  New Zea land  t o  w h i c h  f r equen t  r e fe rence  
w i l l  be  made i n  t h i s  Paper .  I n  o u r  op in ion ,  t hose  p r o v i s i o n s  
afforc! u s e f u l  guidance i n  cons ide r ing  anendrwnts of  o u r  own 

Matrimonial  Causes Act 1965.  

t .  

2. Pn o r d e r  t o  a t t empt  a comprehensive s tudy  we have had 

to cover  a good d e a l  of ground and the  P a p e r  i s  longe r  i n  conse- . 
quence than  we would w i s h  f o r  t h e  coI3venicnce of  r eade r s .  IVe 
hope t h a t  many of them w i l l  read i t  a l l  b u t  would a s k  those  v h o  
cannot  find t h e  time t o  d o  s o  t o  r ead  this i n t r o d u c t i o n  and then 
turn- t o  Part V I .  Our  conclus ions  a r e  s u m n a r i s e d  there  a n d  

re ference  wade t o  t hose  paragraphs which  ci(fa1 a t  l eng th  w i t h  /' 

each t o p i c .  We s h a l l  b e  g r a t e f u l  i f  comments can be s e n t  t o  tile 5 

. LawCommission by 1s t  October ,  1967.- 

3. Because e a r l y  reform of  t h e  grounds of d ivo rce  has  hecorw 
a p o s s i b i l i t y ,  we concen t r a t e  i n  t h i s  P a p e r  on f i n a n c i a l  r e l i e f  i n  
the High  Cour t ,  which  a lone  has j u r i s d i c t i o n  t o  g r a n t  d ivo rces .  

undefenied d i v o r c e s  w i l l  be t r a n s f e r r e d  t o  the county c o a r t ,  a n d  

We have for t h e  most p a r t  no t  sought  t o  recaminend changes i n  t h e  
law o r  procedure o f  n iag is t ra tes '  c o u r t s  u n l e s s  t h e y  appea red  t o  t is 

to f o l l o w  i n e v i t a b l y  from o u r  proposa ls  f o r  t h e  IJigh C o l l r t 9  h ; i L  *:?e 

- Under t h e  rterms of  a B i l l  now be fo re  Pa r l i amen t  t h e  t r i a l  of  

. ' our recommendations w i l l  a l s o  apply t o  d i v o r c e  proceedings t h e r e ,  
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have. tliought i t  u s e f u l  t o  p o i n t  o u t  i n  A p p e n d i x  P, some of t h e  
problenis  t h a t  w i l l  have t o  be cons idered  j n  r e l a t i o n  t o  t h e  

m a g i s t r a t e s '  c o u r t s  when oppor tun i ty  orfers.  These problems are 
n o t  i d e n t i c a l  w i th  those  i n  t h e  High  Cour t .  Procedure i n  
magistrates' c o u r t s  i s  suixmary; t h e  i s s u e s  mus t  be r e a d i l y  ascer ta in-  
a b l e  and clear  cut  so  t h a t  cases can be disposed  o f  r a p i d l y .  It 
would be q u i t e  i n a p p r o p r i a t e  t o  r e q u i r e  m a g i s t r a t e s '  c o u r t s  t o  t r y  
complex i s s u e s  which cannot be i s o l a t e d  without, p r c l  iminary p leadings  
o r  t o  e x e r c i s e  far  wider d i s c r e t i o n s  t h a n  t h e y  do  now. 

4.' An Enquiry i s  a t  p r e s e n t  be ing  undertaken under  
Rrofessor  0 .  R. -h'lcGregor of Bedford College w h i c h  should e l i c i t  f a r  
riiore informat ion  t h a n  i s  known a t  p r e s e n t  about  L l i e  f u n c t i o n s  now 
be ing  performed by the m a g i s t r a t e s '  c o u r t s  i n  f a m i l y  m a t t e r s .  If' 

t h e i r  f u n c t i o n  is m e r e l y  t o  a f f o r d  a temporary remedy they  may be 

reasonably  well-adapted t o  t h c i r  r o l e .  Neverthe1 ess  there  i s  some 
reason t o  suppose  t h a t  these c o u r t s  a r e  n o t ,  j n  r e a l i t y ,  merely 
t a k i n g  emergency a c t i o n  t o  dea l  temporar i ly  w i t h  the d i s l o c a t i o n  . 

/ 

. 

of marriages which w i l l  u l t i m a t e l y  e i t h e r  be mended o r  d i s so lved  
by d ivo rce ,  bu t  ra ther  t h a t  i n  many cases t h e i r  o r d e r s  a re  t h e  

f i n a l  j u d i c i a l  r u l i n g  on t h e  breakdown o f  the rmrriage. I f  t h i s  i s  
c o r r e c t  - and t h e  McGregor Enquiry should enab le  u s  t o  know - i t  i s  
f a r  from c l e a r  t h a t  t h e  c o n s t i t u t i o n  o r  procedure of t h e  c o u r t s  o r  
t h e , n a t u r e  of t h e  r e l i e f  t h a t  can be g ran ted  i s  what i s  needed, 

5 .  Ne a r e  a l s o  p u t t i n g  i n  hand a s tudy  of  t h e  law of f ami ly  
p rope r ty .  T h i s  i s  be ing  handled a s  a s e p a r a t e  undertalcing, because 
bas i c  reform of t h i s  branch of  f ami ly  l a w  i s  a p ionee r ing  j o b  which  

will r e q u i r e  more time t o  b r i n g  t o  a conclusj.on t h a n  many of t h e  

t o p i c s  reviewed i n  t h e  present Paper .  The d i v i d i n g  l i n e  between . 
t h e  two s t u d i e s  i s  not  always easy  t o  draw and we have overstepped 
i t  i n  t h i s  P a p e r  where i t  seemed convenient  t o  do so ;  ' b r o a d l y ,  . 

however, t h e  p r e s e n t  P a p e r  i s  concerned w i t h  the maintenance, 
w h e t h e r  by way of p e r i o d i c a l  payments o r  lump sums,  of membe>rs of 
the f ami ly ,  whereas t h e  o t h e r  s tudy  w i l l  dea l  w i t h  such s u b j k c t s  
a s  ri-ghts i n  t h e  matr imonial  home and o t h e r  f a m i l y  a s se t s  and r i g h t s  
of success io i i  on d e a t h .  
r e c e n t l y  b e e n  made b y . t h e  Fami1.y P rov i s ion  A c t  1366 and o t h e r s  w i l l  
be achieved when the k t ; r imon i . a l  Homes R i l l ,  now b e f o r e  Par l iament  
i s  enacted. We a re  a l s o  prepar ing  a sepa ra t e  s t u d y  of t h e  law 
r e l a t i n g  t o  r ecogn i t ion  of fore ign  d i v o r c e s  ai?d o the r  internationa!.  
a s p e c t s  of f ami ly  1a.w which a.ccord.j.ilgj.y a r e  l a r g e l y  ignored i n  
the present Paper. 

- .  

Some improvements i n  these r e s p e c t s  have 

I 
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6 .  ' Of the  A.cts r e f e r r e d  t o  i n  para .. 1 , t h e  M~tr. i .1~ionj.al  Ci1ui;es 

A c t  1 3 6 5 and  t h  c Rlat r i.m n i a  1 P 1-0 c (3 ed i. ng s (Nag i s t r a t e  s ' Cor1 rt. s ) 
A c t  1360 a r e  t he  niost i n i p o r t a n t  fo r  the pur-poses o f  this P a p e r .  

i 
I t  iiiight b e  Lhonght-, ' t h a t  there would be 1 i tL le  t o  cr i t ; ic ise  i n  Acts  
pb-ssed 'so r e c e n t l y ,  b y t ,  i n  ;he c a s e  of the  1965 A c t ,  a l m o s t  a l l  

the p r o v i s i o n s  w i t t i  wtii.cIi this p a p e r  i s  c o n c e r n e d  a r e  open  t o  

cr i t j -c ism fo r  one reason o r  a n o t h e r .  T h a t  i s  n o t  t h e  f a u l t  o f  t h c  
draf tsman o r ,  i n d e e d ,  o f  P a r l i a m e n t .  T h e  A c t  of' 1365 is a 
c o n s o l i d a t i n g  Act and  o n l y  v e r y  minor  amendmerits of t h e  law can be 

' l a rge ly  t h e  r e s u l t  of i t s  r e l a t i v e l y  long and  spasmodic  d e v e l o l m e n t .  

' 

. .  . e f f e c t e d  by such  an A c t ,  The de fec t s  o f  the e x i s t i n g  law a re  

L'. S i n c e  t h e  'first h l a t r i m o n i a l  Causes A c t  was enacted i n  1857 there  
. have been b o u t s  o f  amending l e g i s l a t i o n ,  f o l l o i v e d  on s e v e r a l  

o c c a s i o n s  by c o n s o l i d a t i o n .  The law h a s  been examined b y  v a r i o u s  
Royal Commissions and Commi t t ees  b u t  v e r y  o f t e n  t h e  c h a n g e s  which  
t h e y  have  recommended have been  supe r imposed  on t h e  p r e v i o u s  law 
w i t h o u t ,  it would  seem, f u l l  regard b e i n g  lmd t o  t h e  e f f e c t  o f  t h e  

e x i s t i n g  l a w  and  t h e  amendments looked  a t  a s  a who le .  It may b e ,  

. t o o ,  t h a t  more a t t e n t i o n  has  b e e n  p a i d  t o  the law g o v e r n i n g  t h e  

* g r o u n d s  f o r  d i v o r c e ,  n u l l i t y  and  j u d i c i a l  s e p a r a t i o n  t h a n  t o  t h e  

a n c i l l a r y  r e l i e f  which  may be  g r a n t e d  i n  s u c h  a s u i t ,  e v e n  though  
t h e  a n c i l l a r y  r e l i e f  i s  o f t e n  a t  l e a s t  a s  i m p o r t a n t  t o  the  p a r t i e s  
a s  t h e  p r i n c i p a l  r e l i e f  s o u g h t ,  Wha teve r  the  r e a s o n s  f o r  t h e  

p r e s e n t  s ta te  o f  t h e  law, it i s  b e l i e v e d  t h a t  anyone  who s t u d i e s  
the  r e l e v a n t  p r o v i s i o n s  o f  t h e  A c t  o f  1965 - p r i n c i p a l l y  those  i n  
P a r t  I1 of t h a t  A c t  - w i l l  be c o n v i n c e d ,  a s  we a r e ,  t h a t  t h e  

a n o m a l i e s ,  u n c e r t a i n t j e s  and  g a p s  i n  t h e  law a r e  such  a s  t o  r e q u i r e  
c l a r i f y i n g  a n d  amendjng l e g i s l a t i o n  as  soon a s  p r a c t i c a b l e .  A 

compar i son  w i t h  tb .?  r e c e n t  A u s t r a l i a n  l e g i s l a t i o n  i n  t h e  same f i e l d  

is  . i n s t r u c t i v e .  T h i s  l e g i s l a t i o n  i s  on  v e r y  g e n e r a l  l i n e s  and  . 
l e a v e s  t h e  c o u r t s  f ree  L o  make s u c h  financial orders as the jusCice 

of the i n d i v i d u a l  case may d i c t a t e .  O u r  A c t  of 1965, on  the o t l i e r  
hand ,  h a s  t h e  e f f e c t  - no d o u b t  b e c a u s e  of i t s  h i s t o r y  - of u n d u l y  
r e s t r i c t i n g  t h e  powers of t h e  c o u r t s ,  mak ing  it h a r d e r  i n  some c a s e s  
t o  do s u b s t a n t i a l  j u s t i c e .  

7. The e n a c t m e n t s  f r o m  which  the Act of 1960 d e r i v e s  have  a 
l ess  u n s a t i s f a c t o r y  h i s t o r y .  F o r  o n e  t h i n g  t h e y  a r e  l a t e r  i n  o r i g i n  
a n d ,  a s  they a r e  more l i m i t e d  i n  s c o p c  tha i i  t h o s e  f r o m  w h i c h  t h e  
A c t  of 1365 d e r i v e s  a n o m a l i e s  a n d  i n c o n s i s t e n c i e s  a r e  fewer: Eizt 

t h e  main r e a s o n  why the Act of 1960 i s  a f a r  b e t t e r  A c t  i s  t h a t  

a1.tIiough it i s  p r j m a r i l y  a conso l  i c l a t i n g  me:tsure j t  a l s o  comprj  s c s  

I .  - 3 -  - 



- a ~ n e n d ~ c n t s  recomncndcd i)y a D e p a r t m e n t a l  Com;ni t tee  u n d e r  t h e  
c h a i r m a n s h i p  o f  h l r .  J u s t i c e  A r t h i a n  D a v i e s .  T h a t  Conmiittee was 
c o n c e r n e d  t o  p r o d u c e  a d r a f t  B i l l  t h e  p r o v i s i o n s  of wtiich Would 
c o n s t i t u t e '  a c c m v e n i c n t ,  w o r k a b l e  and u p - t o - d a t e  code  r e l a t i n g  t o  
m a t r i m o n i a l  p r o c e e d i n g s  I n  mag i s t r a t e s '  c o u r t s .  C o n s e q u e n t l y ,  
t h e  A c t ,  a s  it now s t a n d s ,  i s  compara t ive1 .y  s a t i s f a c t o r y ,  
N e v e r f h e l e s s ,  i n  o u r  o p i n i o n  t h e  l a w  w i t h  which i t  d e a l s  i s  capab le  
of improvement ,  F o r  t h e  most  p a r t ,  however ,  for t h e  r e a s o n s  
men t ioned  i n  pa i r a s .3  and /i a b o v e ,  t h e  p r o b l e m s  a r i s i n g  o u t  o f  t h e  
law g o v e r n i n g  p r o c e e d i n g s  i n  magis t ra tes '  o o u r t s  a r e  l e f t  f o r  l a t e r  

. c o n s i d e r a t i o n .  
L .  

G e n e r q l  C o n c l u s i - o n s  

8. The p re sen t  law d e a l i n g  w i t h  t h e  g r a n t i n g  o f  f i n a n c i a l  
P e l i e f  i n  m a t r i m o n i a l  and  r e l a t e d  p r o c e e d i n g s  ra i ses  numerous 
q u e s t i o n s .  Some o f  t h e s e  a r e  p u r e l y  t e c h n i c a l ,  O t h e r s  r a i s e  w i d e r  
i s s u e s .  N e v e r t k e l e s s  therc  a re  some l e g i s l a t i v e  r e f o r m s  which  wc . 

' s u g g e s t  c a n  b e  p r e p a r e d  w i t h o u t  d e l a y ,  p r o v i d e d  a l w a y s  t h a t  p u b l i c  
. r e a c e i o n  t o  t h e  r e l e v a n t  p a r t s  o f  t h i s  g a p e r  is  f a v o u r a b l e .  3 n  - _  

t h e  o the r  hand,  t h e r e  a r e  some f u n d a m e n t a l  p r o b l e m s  which w i l l  need 
f u r t h e r  e x a m i n a t i o n  a n 6  d i s c u s s i o n  b e f o r e  1 e g i . s l a t i o n  i s  p o s s i b l e .  
Our p r o v i s i o n a l  v i ew i s  t h a t  t h e  b e s t  way of making  p r o g r e s s  Inay 
be  to t a k e  t h e  f o l l o w i n g  s t e p s : -  

( a )  t o  g i v e  a s  w i d e  a c i r c u l a t i o n  a s  p o s s i b l e  f o r  this 

P a p e r  s o  t h a t  p u b l i c  r e a c t i o n  t o  i t s  c o n c l u s i o n s  Inay 
be o b t a i n e d ,  

(b )  where  p u b l i c  o p i n i o n  i s  p l a i n l y  f a v o u r a b l e ,  t o  p u t  i n  
. -  hand t h e  p r e p a r a t i o n  o f  l e g i s l a c i v e  p r o p o s a l s ,  and  

(c)  go u n d e r t a k e  f u r t h e r  e x a m i n a t i o ! i  i n  d u e  c o u r s e  of 
t h o s e  q u e s t i o n s  wh ich  p u b l i c  r e a c t i o n  t o  t h i s  P a p e r  * 

show t o  r e q u i r e  f u r t h e r  i n v e s t i g a t i o n  and  e n q u i r y .  

We would  suggest t h a t  t h e r e  is  a s  y e t  no r e a s o n  t o  t h i n k  t h a t  it 
would be u s e f u l  t o  r e f e r  any  of these  q u e s t i o n s  t o  a n  ad h o c  
Commit tee  o r  any o t h e r  body o u t s i d e  t h e  Law Cowmission i t s e l f .  I t  
may be s a i d  t h a t  we s h o u l d  n o t  i n i t i a t e  l e g i s l a t i v e  p r o p o s a l s  u n t i l  
t h e  whole t o p i c  c a n  be c o v e r e d  a t  o n c e .  T h i s  w o u l d ,  we b e l i e v e ,  
impose  i n t o l e r a b l e  d e l a y  where r e f o r m  i s  a l r e a d y  c l e a r l y  needed .  
And i t  m u s t  n o t  b e  fo rgo t t en  t h a t  family law never c a n  s t a n d  s t i l l :  
it w i l l  need c o n s t a n t  a d  j u s t n i e n t  t o  c h a n g i n g  soc i a l  c o n d i t i o n s .  
R e f o m  by s t a g e s  has much t o  commend i t  i n  t h i s  f i e l d .  

3. T h e  gene ra l  p r i i 1 c : i p l e s  on which wc h a v e  b a s e d  o u r  main 
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rccoi i i rncI~dnt io~ns i n  i h c  f o l  lotving p i l r t s  of' t,lri.s Paper c a n  b c  

sununn r i s e d  a s f o 1 1 o\v s : - 
i-( a )  hlatrj-mony and  p a r e n t h o o d  e s s e n t i a l l y  i n v o l v e  tiic 

. '  
L -  

a s s u m p t j o n  of r i g h t s  and  o b l i g a t i o n s  o f  f i n a n c i a l  
s u p p o r t  bcttveen t h e  s p o u s e s ,  and  be twcen  then  and 
t h e  c h i l l d r e n .  
T h e s e  r i g h t s  and  o b l i g a t i o n s  a t t a c h  t o  b o t h  h u s b a n d  

and wj f  e a n d  s u b s i s t  wliile t h e  marriage r u n s  smooth ly  
when i t  ge t s  i n t o  heavy weather a n d ,  u s u a l l y ,  even  
a f t e r  it h a s  been  sh ip -wrecked .  P a r e n t s '  o b l i g a t i o n s  
t o w a r d s  t h e i r  c h i l d r e n  l a s t  u n t i l  t h e  c h i l d r e n  have 
bee11 l a u n c h e d  i n t o  t h e  a d u l t  w o r l d  and  d o  n o t  c e a s e  
o n  t h e  t e r m i n a t i o n  of t h e  marriage. 
I t  i s  i r r e l e v a n t  t o  t h e  e x i s t e n c e  of these r i g h t s  
and  o b l i g a t i o n s  whe the r  i t  i s  t h e  husband ,  w i f e  o r  
c h i l d  who i s  s e e k i n g  t h e i r  e n f o r c e m e n t  and  at, what  
moment of t i m e .  

. .  
( d )  The commiss ion  of a m a t r i m o n i a l  o f f e n c e  s h o u l d  n o t  

n e c e s s a r i l y  p u t  a n  end t o  a s p o u s e ' s  r i g h t  t o  
s u p p o r t .  

, - (e )  The d e a t h  o f  e i t h e r  s p o u s e  s h o u l d  n o t  n e c e s s a r i l y  
r e l i eve  h i s  e s t a t e  f r o m  these  o b l i g a t i o n s .  

1 -  

(f) T h e  quantum o f  s u p p o r t  p r o v i d e d  s h o u l d  a t  a l l  t i m c s  
b e  r e l a t e d  t o  the means and  n e e d s  of a l l  t h e  p a r t i e s  
and  t h e  b r o a d  j u s t i c e  of t h e  s i t u a t i o n .  

( g )  Hence,  o r d e r s  d i r e c t e d  t o  the e n f o r c e m e n t  o f  t h e  
o b l i g a t i o n s  s h o u l d  b e  v a r i a b l e  a t  any  t i m e .  

( h )  A l l  p r o p e r t y  of e i t h e r  s p o u s e  s h o u l d  be a v a i l a b l e  t o  
p r o v i d e  t h e  needed  s u p p o r t  a n d  i t  s h o u l d  n o t  be 
p o s s i b l e  t o  e v a d e  t h e  o b l i g a c i o n s  by d i s p o s i n g  of 
t h a t  p r o p e r t y .  

In a d d i t i o n ,  some o f  o u r  c o n c l u s i o n s  a r i s e  s i m p l y  o u t  of t h e  necd 
to c o r r e c t  a n o m a l i e s ,  many of  w h i c h  have  a r i s e n  f rom the c o n t i n u a l  
c o n s o l i d a t i o n  o f  t h e  s t a t u t e  law w i t h o u t  a n y  systematic o v e r h a u l .  

T e r m i n o l o g y  
1. 

10; . A c o n f u s i n g  f e a t u r e  of t h i s  b r a n c h  of t h e  l a w  i s  the v a r i e d  
t e r m i n o l o g y  u s e d  t o  d e s c r i b e  o r d e r s  whereby  one s p o u s e  i s  r e q u i r e d  
t o  s u p p o r t  t h e  o t h e r  o r  t h e  ch i . l .d ren .  The e x p r e s s i o n  u s e d  by t h e  
f o r m e r  e c c l e s i a s t i c a l  c o u r t s  t o  d e s c r i b e  payments  o r d e r e d  t o  he  

( 1 )  was 'fa.l.j.rnoiij!f =. made by a husband t o  a wife on  a j u d i c i a l  s e p a r a t i o n  

' C  i 
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p r o v i s j o n s  have  added  o t h e r  t y p e s  of o r d e r  and thcse a r c ,  i n  thc 
s t a t u t e s ,  d e s j  g n a t e d  l l m a i n t e n a n c e t '  ( 5 )  wlien payr;ic!its a r e  o r d e r e d  013 

a dcc'r-ee o f  n u l l i t y  o r  d i v o r c e  ( o r  whcii  o r d e r e d  by magist,ratesj 
and  I t p e r i o d i c a l  payments", when  o r d e r e d  by t h e  IIigh C o u r t  w i t h o u t  
any o t h e r  m a t r i m o n i a l  r e l i e f  ('1 o r  its an alternative t o  a l i m o n y  o n  

t h e  g r a n t  of a decree of r e s t i t u t i o n  of c o n j u g a l  ~ - j g h l s ( ~ ) .  

add t o  the c o n f u s i o n ,  m a i n t e n a n c e  may now be s e c u r e d  on p r o p e r t y  o r  
awarded i n  t h e  form of a lump sum , t h u s  ma!ciiig i t  v j r t u a l l y  

. i n d i s t i n g u i s h a b l e  f r o m  a n o t h e r  t y p e  o f  o r d e r  - a sel.t!emcnt of 
p r o p e r t y  - w h i c h  a t  p r e s e n t  c a n  b e  made o n l y  agaifist, a wire 

To 

( 8 )  

( 9 )  . 
' 1 1 .  I n  t h i s  Paper we h a v e  u s e d  t h e  g e n e r i c  term "niajnt ,enance" 
t o  d e s c r i b e  any  forin of s u p p o r t ,  and  h a v e  resor t .ed t o  t h c  t e c h n i c a l  
t e rns  "al imony",  "ma in tcnance"  and " p e r i o d i c a l  pa jmen t s "  o n l y  when 
i t  a p p e a r e d  n e c e s s a r y  t o  d o  so .  A s  w i l l  be  seen, we recon;mertd t!iat 

i n  f u t u r e  t h e s e  d i s t i n c t i o n s  of t e r m i n o l o g y  s h o u l d  b e  a b o l i s h e d .  

PART I 

THE DUTY TO' MAINTAIN 

C o d i r i c a t i o n  

12. Our F i r s t  Programme c o n t e m p l a t e s  i n  I t e m  X t h e  e v e n t u a l  
enac tmen t  of a c o d e  of f a m i l y  law..  One wou1.d e s p e c t  t h a t  s u c h  a 

code would c o n t a i n  a more o r  l e s s  d e t a i l e d  s t a t u t o r y  s t a t c m e n t  Of 

t h e  d u t y  t o  m a i n t a i n  one  a n o t h e r  w h i c h  t h e  law imposes  on fitembers 
.of a f a m i l y .  The code  s h o u l d  r e f o r m u l a t e  t h i s  p a r t  o f  t h e  l a w  a s  
a l o g i c a l  u n i t y  and  s h o u l d  a l s o  r e p a i r  i t s  i n a d e q u a c i e s  i n  c e r t a i n  
'respects men t ioned  i n  t h i s  and  the f o l l o w i n g  P a r t s  o f  t h i s  P a p e r .  

13. A t  p r e s e n t  t h e  law f a l l s  i n t o  t h r e e  d i s t i n c t  b u t  r e l a t e d  a 

p a r t s : -  

( a )  The common law d u t y  t o  m a i n t a i n  a r i s i n g  o u t  of t h e  

f a c t s  of m a r r i a g e  a n d  t h e  b i r t h  of c h i l d r e n ;  

2 .  M a t r i m o n i a l  C a u s e s  .kt 1965, s .  15 ( i n t e r i m  a l i m o n y )  . 
3 .  I b i d . ,  ' s . 2 0 .  

4.. . I b i d . . ,  s . Z l ( l ) ( a ) .  
5. - 0  I b i d  5 s .16 .  
6 .  I b j d . ,  s . 2 2 .  

7. I b i d . ,  s , 2 1 f l ) ( b ) .  
8 .  I b i d . ,  s .16.  
3 .  11)itI 9 s .21 (3 ) ,  

- 6 -  
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'I'lie d u t r  Lo re.iin!ui>se puIJ_1.ic autl ioi-i  t i c s  s u : i ~ s  

expended b y  thcm on m a i n t e n a n c e  of' S i ) O u S C  a n d  

chi I d  re  I I ; 
T h e  d u t y  t o  maintc2iiI jmposed by a n  o r d e r  of  the  
COLI rt u nd e r a nun1 be 1- o f m i  s c e 3.1 a ne ou s j 11 r i s d i c t i o n s 
c o n f e r r e d  by s t a t u t e .  

a n d  

/ c 

T h e  co!imon law d u t y  t o  m a i n t a i n  

A t  common 3 . a ~  a husband i s  bound t o  p r o v i d e  f o r  h i s  wi fe  i n  
a manner  i n  k c e p i n g  w i t h  h i s  m z a n s ,  b u t  a wife i s  u n d e r  no .leg81 

d u t y  t o  m a i n t a i n  h e r  husband .  He w i l l  have  d i s c h a r g e d  his d u t y  i f  

h e  p r o v i d e s  a home and  e n a b l e s  h i s  w i f e  t o  o b t a i n  n c c e s s a r i e s  by 

nialcjng h e r  a s u f f i c i e n t  a l l o w a n c e  o r  by g i v i n g  he r  his a u t h o r i t y  t o  
o r d e r  them a s  h i s  a g e n t ,  I f  t h e  husband and  wifc a r c  l i v i n g  
together  t h e  wife i s  presumed t o  have h e r  h u s b a n d ' s  a u t h o r i t y  t o  
p l e d g e  his c r e d i t  f o r  the p u r c h a s e  of the n e c e s s a r i e s  a p p r o p r i a t e  
t o  t h e  s t y l e  i n  which  t h e y  l i v e ,  b u t  this p r e s u m p t i o n  may be 

r e b u t t e d  by proof  t h a t  the husband p r o h i b i t e d  h i s  wife f rom p l e d g i n g  
his c r e d i t ,  e x p r e s s l y  r evoked  h e r  a u t h o r i t y  or  had g i v e n  h e r  a n  
a d e q u a t e  a l l o w a n c e  

I. 

*15. 
d u r i n g  h e r  d e s e r t i o n  and  ceases i f  his w i f e  commits  a d u l t e r y  u n l e s s  
h e  e i t h e r  c o n n i v e d  a t  o r  condoned t h e  o r f e n c e .  S i m i l a r l y ,  a decree 
of  d i v o r c e  or n u l l i t y  p u t s  a n  end t o  h i s  co~nmon law o b l i g a t i o n .  A s  

a g e n e r a l  r u l e  the w i f e  l o s e s  h e r  r i g h t  t o  p l e d g e  h e r  h u s b a n d ' s  

A husband' ' s  o b l i g a t i o n  t o  m a i n t a i n  h i s  w i f e  i s  suspended  

c r e d i t  i f  t h e y  a re  l i v i n g  a p a r t ;  i f ,  however ,  he  h a s  deser ted h e r ,  

expe l led  her  from the home w i t h o u t  j u s t  c a u s e  o r  so ill t r e a t e d  her  
.as t o  f o r c e  her  t o  l e a v e  o r ,  w h i l e  t h e y  a re  s t i l l  l i v i n g  t o g e t h e r ,  
h a s  f a i l e d  to p r o v i d e  he r  w i t h  a s u f f i c i e n t '  a l l o w a n c e ,  s h e  may 
p l e d g e  h i s  c r e d i t  a s  a n  " a g e n t  o f  n e c e s s i t y "  ( '-O) f o r  the p u r c h a s e  
of n e c e s s a r i e s ,  i n c l u d i n g  t h e  cos t s  of  b r i n g i n g  l e g a l  p r o c e e d i n g s  
against him, e.g.  for d i v o r c e .  N e v e r t h e l e s s ,  t h e  w i f e ' s  r i g h t  t o  
p l e d g e  h e r  h u s b a n d ' s  c r e d i t  i s  t e r m i n a t e d  by  h e r  commiss ion  of  . 

a d u l t e r y ( u n 8 e s s  h e  c o n n i v e d  a t  o r  condoned i t )  and t h e  s u p p l i e r  o f  
n e c e s s a r i e s  t o  t h e  w i f e ' w i l l  be w i t h o u t  a remedy a g a i n s t  h e r  husband 
even t h o u g h ,  a s  would u s u a l l y  be t h e  case,  he has no n o t i c e  of  
h e r  a d u l t e r y .  

1 6 .  A f a t h e r ' s  d u t y  t o  m a i n t a i n  his i n f a n t  l eg i t ima te  c h i l d r e n  
was regarded by t h e  common l a w  a s  no mgre t h a n  a I i . u n e n f o r c e a b l e  moral. 
o b l i g a t i o n  [ u n l e s s  t h e  Iieglect i . n  j u r e d  t h e i r  hea l th  i n  w h i c h  c s s e  
it m i g h t ,  b e  a cri .mi.na1 o f f e n c e ) .  " F o r  this r e a s o n  a c h i l d  ca i lno t  



.. . , 

,--_ 
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]1 ;1~  . . z n  a g e n c y  or' n c c e s s j  t y  . The c o u r t s ,  howevei-, give sr3me ~e.i.g!11, 
t o  LAC father's moral. o b l i g a t i o n ,  e . g .  by r e c o g n i s i n g  t h a t  the  wi.fe's 

agci-icy e x t e n d s  t o  comr t h e  n e e d s  o f  t h e  chi. l .clren 

reinaj.IIs c n t i t f c c !  to t h e  a g e n c y  f o r  h e r  oivn n e e d s .  A 1noraJ. o b l i g a t j o n  
'of p e r h a p s  a l e s s  com;:el.J.ing n a t u r e  i s  also r e c o g n i s e d  a s  b i n d i n g  01.) 

the nio ther  and this e x t e n d s  a l s o  t o  her i lLegj t i r n a t e  cl:.iJ.dren 

( b )  The  s t a t u t o r y  dut.y t o  reimburse c o s t s  of' mni.ntenarice 

17. Under  the' o l d  Poor  Law o f  E l i z a b e t h  I ,  t h e  p a r i s h  c o u l d  

provi.tiec1 t h a t ,  sli(:! 

( 1 1 )  

/ 

compel  a f a t h e r  to r e i m b u r s e  sums expended on t h e  m a i n t e n a n c e  of h i s  
c h i l d r e n .  Modern s o c i a l  s e c u r i t y  l e g j  s L a t i o n  ir;.,po:es a p o s i t i v e  
d u t y ,  f o r  t h e  purposes  of t h a t  l e g i s l a t i o n ,  on a man t o  m a i n t a i n  his 

wife and h i s  c h i l d r e n  u n d e r  1 6 ,  i n c l u d i n g  c h i l d r e n  o f  whom h e  h a s  
been a d j u d g e d  t o  be t h e  p u t a t i v e  f a t h e r ,  - and on a wornanto m a i n t a i n  
-- h i p  hushand and 'her c h i l d r e n  u n d e r  1 6 ,  i n c l u d i n g  her i l l e g i t i m a t e  
c h i l d r e n  ( ' * ' .  
m a i n t a i n  h i m s e l f  o r  a n y  person whom tie i s  l i a b l e  t o  m a i n t a i n  f o r  

t h e  purposes  o f  this l e g i s l a t i o n  and a s  a r e su l t ,  a s s i s t a n c e  i s  
p r o v i d e d  f o r  h i m s e l f  o r  a n y  o t h e r  s u c h  p e r s o n ,  h e  ( o r  s l i e )  i s  l i a b l e  
t o  p r o s e c u t i o n '  ''I. hloreover ,  t h e  p u b l i c  a u t h o r j  ty which  lias pro-  

v i d e d  a s s i s t a n c e  may make a c o m p l a i n t  t o  a magis t ra tes '  c o u r t  a g a i n s t  
a n y  person who, f o r  t h e  p u r p o s e s  o f  t h e  r e l e v a n t  A c t ,  i s  l i a b l e  t o  
m a i n t a i n  t h e  p e r s o n  a s s i s t e d ;  and  t h e  c o u r t ,  h a v i n g  r e g a r d  t o  a l l  
t h e  c j r c u m s t a n c e s  and i n  p a r t i c u l a r  t o  t h e  r e s o u r c e s  o f  the  

~f a p e r s o n  p e r s i s t e n t l y  r e f u s e s  o r  n e g l e c t s  t o  

d e f e n d a n t ,  may order him t o  pay s u c h  sum, weekly  or o t h e r w i s e ,  as 
it c o n s i d e r s  a p p r o p r i a t e  ( ' 4 ) .  A S  a r e s u l t ,  a growing p r a c t i c e  i s  
f o r  a w i f e  who is l e f t  by h e r  husband w i t h o u t  m a n s  t o  o b t a i n  
s u p p o r t  f r o m  t h e  S u p p l e m e n t a r y  B e n e f i t s  Commission which  r e c o v e r s  
what  i t  c a n  f rom t h e  husband ( I 5 ) .  

the m a g i s t r a t e s  m u s t  pay r e g a r d  are  c i r c u r n s t a r i c e s  r e c o g n i s e d  by t h e  ** 

Among t h e  c j r c u m s t a n c e s  t o  w h i c h  

11'. 

12.  h l in i s t ry  o f  S o c i a l  S e c u r i t y  Act 1 9 6 6 ,  s.22, s u b s t a n t j a l l y  r ep rodu& 

_Clarke  v .  W r i g h t  ( I s G I )  6 H .  & N .  849 a t  p . 8 6 ~ ;  E a z e l e x  v ,  
F o r d e r  (1868)  L.R.  3 Q . B .  559 a t  p .565 .  

i n g  and l a r g e l y  s u p e r s e d i n g  s.42 of  t h e  Na t iona l  A S s i s t a n c e  
A c t  1949. 

13. hi in is t ry  o f  S o c i a l  S e c u r i t y  A c t  1966,  s .30; N a t i o n a l  A s s j  s t a n c e  

14. Mini s t ry  of  S o c i a l  S e c u r i t y  A c t  1966,  s . 2 7 ;  N z t i c n a l  A s s i s t a n c e  

15. T h i s ,  however. is f a r  l e s s  common t h a n  c a s e s  2s which  t h e  wife 

A c t  1948, s.51, \, 

A c t  1348,  s .43 .  

o b t a i n s  the o rde r  b u t  t h e  Commission p a y s  h e r  a f u l l  w e e k l y  
a s s i s t a n c e  g ran t  o b t a i n i n g  he r  a u t h o r i t y  t o  c o l l e c t  any  money 
p a i d  i n t o  c o u r t  u n d e r  t h e  o r d e r :  see 1-i.C. Offircia1 R e p o r t  
2 7 t h  J u n e  I96G, C01.176,  Written Answers. IY t h e  Corixnission 
o b t a i n s  a n  o rde r  a g a i n s t  t h e  husband i t  ccac,es i f  t h e  wife cca5;3s 
t o  r e c e i v e  ass i s tance  ( b e c a u s e ,  f o r  examplep  s h e  t a k c s  up a fu!l- 
time j o b )  , w h e r e a s  an ordei-  o b t a l  iizd by tile wife  {vi 1 1  n o t  cease 
: tu toma t i ca1hy ,  t hough  the husband may, o r  course ~ a p p l y  f o r  a 
v a r i a t i o n  , 

- 8 -  
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W. 
. '  law a s  r e l i c i v i n g  a iiusbancl. o f  tiis o b 1 . i g a t i o n  t o  m a i n t a i n  his \ \ f i f e  

Tt i r is ,  t h c  t l e s e r t i . o n  o r  adu . l . t c ry  o f  his wife  \vou.l.cI be a 1-1.i.ghl.y 
re_l.evrint c i r c u m s t a n c e  f o r  t h e  p u r p o s e s  o f  s * 4 . 3  of t h e  N a t i o n a l  
A s s i s t a n c c  A c t  1948 ( a n d  now s.23 of  t h e  k l i n i s t r y  of' Socj-al .  Secu:-i t.3 

Act; 1966)  and  i t  iuay b e  a c o n c l u s i v e  c i r c u m s t a n c e  which would p r e v e i i t  
t h e  c o u r t  from m a k i n 9  a n  o r d e r  a g a i n s t  t h e  husband .  B u t  the  w i f e ' s  
a g r e e m e n t  t o  l i v e  a p a r t  wit1iou.t m a i n t e n a n c e  w i l l  n o t  r e l i e v e  t h e  

husband  from l i a b i l i t y  u n d e r  these A c t s  

18. I t  i s  r e l e v a n t  a l s o  t o  m e n t i o n  here t h e  s i t u a t i o n  t h a t  

( 1 6 )  

a r i s e s  u n d e r  the  C h j l d r e n  and Young P e r s o n s  A c t s  1973 t o  1963 where 
a c h i l d  u n d e r  t h e  age of 17 i s  f o u n d  by a c o u p t  t o  be i n  need of 
care o r  p r p t e c t i o n  o r  i s  a j u v e n i l e  o f f e n d e r  and  i s  commi t t ed  t o  t h e  

care  o f  a f i t  p e r s o n ,  s e n t  t o  a n  a p p r o v e d  school  o r  r e c e i v e d  i n t o  
t h e  care  o f -  the l o c a l  a u . t h o r j  t y .  

L -  

In this case, it i s  the d u t y  o f  the 

f a t h e r  and  mother t o  make c o n t r i b u t i o n s  i n  r e s p e c t  of the c h i l d  u p  
t o  the age of 1 6 ,  A l t h o u g h  t h e  c h i l d  may s t i l l  be  i n  t h e  care  of  
a l o c a l  a u t h o r i t y  o r  o ther  f i t  p e r s o n  o r  i n  a n  approved s c h o o l  
a f t e r  t h e  1 6 t h  b i r t h d a y ,  no paymen t s  can be  required u n d e r  a c o n t r i - -  
b u t i o n  o r d e r  made on t h e  f a t h e r  o r  m o t h e r .  

e 

' ( c ) .  T h e  d u t . ~ ~  t o  pay mainter ' iance u n d e r  a n  o r d e r  o f  t h e  c o u r t  

19. The  l e g i s l a t u r e  h a s  i n t e r v e n e d  t o  confer  o n  t h e  c o u r t  
power t o ' .  o r d e r  t h e  payment  of m a i n t e n a n c e  i n  a number o f  d i f f e r e n t  
c i r c u m s t a n c e s .  A p a r t  from o r d e r s  f o r  A n c i l l a r y  Re l i e f  
h l a t r i r n o n i a l  P r o c e e d i n g s  i n  the  . D i v o r c e  C o u r t  ( 1 8 ) ,  w i t h  whi.ch we 
d e a l  i n  P a r t  111, the c o u r t s  h a v e  power t o  award  f i n a n c i a l  r e l i e f  
i n  'the f o l l o w i n g  cases:  - 

(17)  in 

( a )  H i g h  C o u r t  M a i n t e n a n c e  O r d e r s  f o r  p e r i o d i c a l  paymen t s  
u n d e r  s . 2 2  of  the 1965 A c t ,  s e c u r e d  o r  u n s e c u r e d ,  f o r  
t h e  b e n e f i t  of t h e  wife  and  . c h i l . d r e n  of t h e  marriage 
where  t h e  husband h a s  been  g u i . l t y  of w i l f u l  n e g l e c t  

b e l o w ) .  T h i s  form of m a i n t e n a n c e  a p p e a r s  u n d e r  the 

' t o  p r o v i d e  r e a s o n a b l e  m a i n t e n a n c e  ( s e e  p a r a s .  24-33 

h e a d i n g  of  A n c i l l a r y  Rel ie f  i n  P a r t  I1 of t h e  A c t .  of  
1965 b u t  is r a t h e r  m i s l e a d i n g l y  so c a l l e d  s i n c e  t h e  
r e l i e f  s o u g h t  i s  o n l y  i n  form a n c i l l a r y  t o  a f i n d i n g  
of w i l f u i  n e g l e c t .  

l b .  
.17, i . e .  Lhe award of  m a i n t e n a n c e  o n  a decree o r  d i v o r c e ,  n u l l i t y ,  

18, We use tli-i.s temi i.n o r d e r  t o  i nc lude  the c o u n t j ~  c o u r t  .i.n tfic 

Natjona1. As:;j...;Lance R o a i ~ I  - v .  Parkes  L3-95g 2 Q . B .  5 0 6 ,  C . A .  

j u d i c i a l  s e p a r a t i . o n  o r  r e s t i t u t i o n  o f  c o n j u g a l  rigl:ts. 

e v e n t  of' d i v o r c e  j u r . i s d i c t j , o n  bei.!q co;-:!'eri-cd on Ltiat c o u r t  

- 3 -  



( b )  hlag:i.strr!(;cs' - -___II- Mnin1;enance I -- O r d c ~  innde by magis1;rat;es' 
c o u r t s  aga.i.nst t h e  o t h e r  par.t,y t o  t h c  i i iarr iage 01-1 t hc  
c a u s e s  of cc)mplaint set o u t  j.1) s .  1 of the R l a t i - i m i i i a l  

Proceedings ( M a g i s t r a t e s '  CourLs) A c t  I 9 6 0  ( s e e  
I '  

i 
j Appendix 1 3 ) .  These o rde r s  may conLain a non- t 

. c o h a b i t a t i o n  c l a u s e  i n  ivhich event  t h e y  a r e  desc r ibed  
a s  s e p a r a t i o n  o r d e r s ,  ra thei-  t h a n  maintenance or-ders . 
They then  have t h e  sane e f f e c t  as a dec ree  of j u d i c i a l  
s e p a r a t i o n .  But today  such c!.auses a r e  very r a r e  
and a re  i n s e r t e d  on ly  when i t  i.s c l e a r  t h a t  t hey  a re  

/ j 

. .  needed f o r  a s p o u s e ' s  p r o t e c t i o n .  Nor.nm1.ly t h e  s o l e  
purpose  of  t h e  o r d e r  i s  t o  provide  maintenance apart, 

S .  from c i rcumstances  i n  which a inai.r'imoriial o f f ence  
h a s  been coimiitted. The wife on iy  may apply on a 
complaint  t h a t .  the  husband has  compel l e d  her t o  submit 
h e r s e l f  t o  p r o s t i t u t i o n  o r  t h a t  he has w i l h l l y  

neg lec t ed  t o  p rov ide  reasonabJ-c maintenance f o r  her 
or any dependent c h i l d  of  t h e  f n : n i l y (  "). 
may apply  f o r  an o r d e r  on  t h e  g rmr - td  t h a t  t h e  wife 

A husband . 

h a s  w i l f u l l y  neg lec t ed  t o  p rov ide  reasonable  
maintenance f o r  him o r  any dependant c h i l d  of the 

fami ly  i n  a case where it  i s  r easonab le  t o  expec t  
t h e  wife t o  make such p r o v i s i o n  i n  view of t h e  jmp2' ir- 
ment of  the husband's  e a r n i n g  c a p a c i t y  through age,  

i l l n e s s  o r  d i s a b i l i t y  of mind o r  body and having 
r ega rd  t o  t h e  r e s o u r c e s  of  t he  husband and wife  
It w i l l  be observed t h a t  a t  p r e s e n t  t h e r e  i s  no 
cor responding  power e n a b l i n g  t h e  II igh C o u r t  to o r d e r  
a w i f e  t o  ma in ta in  her husband. The weekly sun1 

ordered  t o  b e  pa id  may no t  exceed 27 10s.Od. and no 

maintenance o r d e r  may be made i f  the  complainant i s  
shown t o  have committed adultery d u r i n g  the s u b s i s t e n c e  

( 2 0 )  

of t h e  marr iage ,  u n l e s s  t h e  defendant  h a s  concloncd, 
connived a t  i t  o r ,  by w i l f u l  n e g l e c t  o r  misconduct,  
conduced t o  i t ( * ' ) .  
may be ordereci t o  pay  a weekly sum f o r  t h e  maintenance 

E i t h e r  o r  bo th  of the spouses  

. of a c h i l d  of the f ami ly  no t  exceeding  t h e  sum of' 
5O/- each.  Divorce does no t  a u t o m a t i c a l l y  d i s c h a r g e  
a maintenance - o r d e r .  
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0 ~ ~ 2  r F; ~ i i r ? c l  z U nc.2 I- t h c  C u a  l-4 j 2. n sh .i~~c-Il-ha~~~,k 
Under tile e n a c t m e n t s  re ]  a t j  tig t o  t h e  guardiaI~isl-i . ip of 

jnfat:ts t h e r e  a r e  tiiree c a s e s  i n  which a cour l ;  m?y 
make ari. o r d e r  r e q u i r i n g  the f a t h e r  O F  mother o r  an 
i n f a n t  t o  pay towards the ntz.iinLenance a-nd edrrcatiori 

of t h e  i n f a n t  s u c h  p e r i o d i c a l  sum as  the c o u r t  con-  
s i d e s s  r easonab le  A.fthough t h e  Chancery DFvisl.cdn of 
t h e  H i g h  C o u r t  and the  c o u n t y  c o u r t  ha.vc j u r i s d i c t i . o n  
t o  make t h e s e  o r d e r s ,  by  f a r  the greatest  nurnbcr a r e  

made by magis t ra tes '  c o u r t s ,  The ma.ximum sum w h i c h  

t h e  magistpates c a n  o r d e r  t o  b e  . p a i d  t o w a r d s  the  
m a i n t e n a n c e  and  educa ' c ion  of each i n f a n t  ' is 50/- a 
week. D e t a i l e d  c o n s i d e r a t i o n  of g u a r d i a n s h i p  pro-  
ceedings will have  t o  w a i t ,  l i k e  o t h e r  p r o c e e d i n g s  
i n  t h e  m a . g ' i s t r a t e s '  C o u r t s ,  Cos f u r t h e r  s t u d y ,  

-____--_I-.----________ O r d e r s  i n  A f f i l i a t i o n  P r ~ c e e ~ ~ ~ ~ ~ ~  2re  s i m i l a r l y  
l i m i t e d  t o  50,'- a week A f f i l i a t i o n  p r o c e e d i n g s  
l i k e w i s e  w i l l  be t h e  s u b j e c t  o f  a l a t e r  s t u d y  by 

-.XI --̂l-..l.l-ll-l--.-... __ -XI-.-.-- =>"----- 

/ 

t h e  Law Commission.  
'20. Under  Itern X I  of o u r  F i r s t  Programme a n  in t e rdepa r tmc111 .aL  
c o r m i t t e e  i s  e x a n i n i n g  t h e  f i n a n c i a l  limits O I P  m a g i s t r a t e s '  o r d e r s  
i n  p r o c e e d i n g s  meii t joned i n  ( b ) ,  ( c )  and ( d )  of the f o r e g o i n g  
p a r a g r a p h .  T h i s  co inmi t tee  h a s  b e e n  s e t  up  by t h e  Honic S e c r e t a r y  
u n d e r  t h e  c h a i r m a n s h i p  of Miss J e a n  Graham I I a l l .  

PART 11 

hlAINTENAYCE - A P R I N C I P A L  -- HEAD OF RELIEF 

c .  I N  THE DIVORCE C S U R E  I 

- Basic- -- P r i n c i w  

21 0 Some of the main  p r i n c i p l e s  t h a t  tiave guided  u s  i n  o u r  
c o n s i d e r a t i o n  of t h e  g r a n t i n g  of F i n a n c i a l  Rel ief  by t h e  c o u r t s  ii?uIF;L 

here be r e - s t a t e d  a n d  a rnpl i f  i e d  . A p p l i c a t i o n s  f o r  ma in tFnance  and 

m a i n t e n s n c e  a l o n e ,  s h o u l d  b e  c l e a r l y  s t 2 t e d  to b e  a s e p r a t e  he?.d 
of relief i n  the Divorce COUK-L, ~t present, cqppiicatiaiis ur;der ~ , 2 2  
of t h e  € d a i r i r n s n i a l  C a u s e s  A c t  1965 a re  i n  forzit a p p l i c a t i o n s  fss a 
f i n d i n g  t h a t  t h e  reE;?cvr,derit h a s  been g u i l t y  o r  w i l f u l  n e g l e c t  t o  
prov ide  rzssonabl e n e i n t e n a n c e  and. a n y  resul L i n g  orde r  f o r  m a i n t e n -  
Ziice i s  d e p e n d e n t  upon t h i s  f i n d j  rig. These  a p p l i c a t i o n s ,  t h e r e f o r c ,  
now r c s t  on an u n s a t i s r a c t o r y  b a s i s  and  i n  p a ~ - a s . 2 4 - 2 1  below i v e  

propose t h a t  it shou ld  n~ longer  b c  nccesszz-y t o  p r o v e  nny ~ i a . t r ~ i r m n ! ~ ~ i  

\ 
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o l d n c e  whcn  a p p l y i n g  f o r  irra:intcnancc a l ~ o i i i t ,  l'liis prol)c)saf. if' 
c:arr.i.ecl o[ .J~,  , would be a refom o r  snrne t h c o r e t j  c n  1 s . i g l ~ i f i ~ : : l ~ \ C e .  

h{or.cover i.11 any  a p p l j  c a t i o n  f ' u r  in:iinLen:~nce wh(:Lhe~- as ancil.1.rir.y 
' r e l i e f  o r  n o t ,  we have a d o p t e d  two g u i d i  ng p r i n c i p l e s  : a s  r ega l -ds  

tile poyrers of t h e  c o u r t  ( a s  opposed t o  t ~ i e  e x e r c i s e  of t h o s e  
powers:) , the . d i s t i n c t i o n  now drawn i n  t h e  hIa t r imoni  a l  Causes 
A c t  19j65 be tween t h e  husba,nd's a n d  w i f e ' s  r i g h t s  a n d  ciuti.6s and  

' b e t w e e n  t h e  g u i l t y  and the i n n o c e n t  p a r t y  shou1.d h e  a b o l i s h e d .  I n  
s a y i n g  this we c e r t a j . . n l y  do not  c o n t e m p l a t e  t h a t ,  i n  the  normal  way, 

t h e  wife w i l l  b e  o r d e r e d  t o  m a i n t a i n  h e r  husband o r  t h a t  gui1 . t  o r  
i n n o c e n c e  s h o u l d  h e  d i s r e g a r d e d .  I Jsua l ly  i,t i s  the  husband who i s  

' t h e  $!rage e a - r n e r  and  the  wife the h o u s e k c e p e r  and mother. ,  so t h a t  i t  

w i l l  be  she who r e q ! i i r e s  f i n a n c i a l  s u p p o r t .  B u t ,  t o  :in ever- 
i n c r e a s i n g  e x t e n t ,  b o t h  husband and  wife ( a n d  somet,irnzs e a r l y  i n  . 
the  marr ied l i f e  when t h e  husband i s  c o m p l e t i n g  his s t u d i e s  o r  h i s  
k r a i n i n g ,  the wife a l o n e ) '  p r o v i d e  t h e  f i n a n c i a l  s a p p o r t .  \Yhen t h a t  
i s  s o ,  t h e  quest ion i s  w1iethe1- t h e  c o u r t  s h o u l d  c o n t i n u e  t o  be 
d e b a r r e d ,  a s  i n  most  r e s p e c t s  it now i s ,  f rom ot-dcririg the wife t o  
pay m a i n t e n a n c e .  S i m i l a r l y ,  few would s u g g e s t  thst i n  a w a r d i n g  
m a i n t e n a n c e  t h e  c o n d i c t  of t h e  p a r t i e s  s h o u l d  not .  b e  a n  i m p o r t a n t  
c o n s i d e r a t i o n .  Bu t  it i s  now w i d e l y  i - ecogn i sed  t h a t  c n  the b r e a k -  
down o f  m a r r i a g e s  t h e r e  are  u s u a l l y  f a u l t s  on b o t h  s ides  a n d  t h a t  i t  
is o f t e n  i i n p o s s i b l e  w i t h  j u s t i c e  t o  s t i g i n a t i s e  one a s  l fgr i i l t ,y i '  and  
t h e  o t h e r  a s  " i n n o c e n t t t .  A t  p r e s e n t ,  a s  the a n a l y s i s  c o n t a i n e d  
i n  t h i s  P a r t  and P a r t  111 of t h i s  p a p e r  shows, the wife c a n  be  
awarded m o s t ,  b u t  n o t  a l l . ,  t y p e s  of m a i n t e n a n c e  n o t w i t h s t a n d i n g  h e r  
g u i l t .  T h e  husband ,  however ,  n o r m a l l y  c a n n o t .  He j s d i s c r j i n i n a t e d  
a g a i n s t  i f  he i s  t h e  i n n o c e n t  p a r t y  and  d i s c r i m i n a t e d  a g a i n s t  s t i l l .  
more i,f i t  i s  o n  the b a s i s  of h i s  m a t r i m o n i a l  o f f e n c e  t h a t  a d e c r e e  
is o b t a i n e d .  

22. The  A u s t r a l i m  M a t r i m o n i a l  C a u s e s  A c t  1953 d r a w s  no 
d i s t i n c t i o n ,  a s  regards t h e  c o u r t ' s  powers, b e t w e e n  husband and 
wife o r  be tween t h e  '' i n n o c e n t "  and t h e  " g u i l t y "  p a r t y .  ' h e  members  
of t h e  Morton Commission were u n a n i m o u s l y  of  t h e  o p i n i o n  t h a t  no 
d i s t i n c t i o n  s h o u l d  b e  drawn be tween  hu.sband a n d  w i f e  (* ' I .  T O  a 
l i m i t e d  e x t e n t ,  t h i s  p r i n c i p 1 . e  h a s  now b e e n  c o n c e d e d  s i n c e ,  as  
p o i n t e d  o u t  i n  p a r a . 2 0 ( b )  above, u n d e r  s,2(l)(c) a n d  (2) of the 
M a t r i m o n i a l  P r o c e e d i n g s  (Magistrates '  C o u r t s )  A c t  1960,  a wife may 
i n  c e r t a i n  c i r c u m s t a n c c s  b e  o r d e r e d  t o  c o n t r i . b u t e  t o  t h e  m a i n t e n a n c e  
of  h e r  husband.  O n  t he  s e c o n d  q u e s t i o n ,  whether  t h e r e  s h o u l d  continue 
t o  'be t he  p r e s e n t  d i s t i n c t i o n  between t h e  " g u i l t y "  and t h e  I'inno'cent;" 

n 

2 2 ,  Cnid. 3678, para .4 .99 .  
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, 

" p a . ~ - t y ,  t l ic members o f  tlie h ' I0rCc)i- i  Comrriission were d r i v i d c d  . T h c  

I i i a j o r i t y  ( t l i i r t e e n )  t!io:igi?t t t icre  sliould  no^; a. r i i i .nority ( six)' 
t,heatiglit tlicre siiou I d  . 
27. So f a r  as cor-tcerns t i 7 c  IJigh C o u r t ' s  powers regardi.rig the 
most i m p o r t a n t ,  t y p e s  of a n c i l l a r y  f i n a n c i a l  r e l i e f  i n  f a v o u r  of' tl-ic 

wife( 2 4 )  , t h e  d i s t i n c 4 i o n  be tween  i n n o c e n c e  and  guilt has a l r e a d y  
b e e n  l a rge ly  e r o d e d .  Hence ,  i f  t h e  husband  were t r e a t e d  l i k e  t h e  
w i f e  t h e .  d i s t i n c t i o n  be tween  t h e  i .nnocent  and  gui .1  t y  would l a r g e l y  

( 2 3 )  

. ..- 

d j  s a p p e a r .  I n  c o n n e c t i o n  w i t h  b o t h  h u s b a n d s  arid wives therc  seems 
e v e r y t h i n g  t o  be  s a i d  f o r  r emov ing  t h e  r e s i d u a l  cli s c r j n t i n a t i o n  and 

* - i f  some o t h e r  p r i n c i p l e  s u c h  a s  " j r r e t r i e v a b l e  brea!<down" i s  t o  
supersede o r  supp lemen t  t h a t  o f  t h e  " m a t r j m o n i a l  offence" as t h e  

b a s i s  of d i v o r c e ,  i t  w i l l  b e  i m p o s s i b l e  t o  m a i n t a i n  the d i s t i n c t i o n  
so f a r  a s  a n c i l l a r y  r e l i e f  i s  co i i ce rned ,  

:. 

\ViI ' fu l  Neg-J  ec t  t o  hlai n t a i n  

24- , A s  we h a v e  s e e n ,  u n d e r  s . 2 2  of t h e  RPiatrirnonial Causes  A c t  
1965, t h e  High C o u r t  may a l r e a d y  make o r d e r s  f o r  m a j n t e n a n c e  of  a 
wife and  t h e  ch i ' d ren  of t h e  marriage where t h e  husband  has b e e n  g u i l t >  

. o f  w i l f u l  n e g l e c t  t o  p r o v i d e  r e a s o n a b l e  m a i n t e n a n c e .  So may t h e  
' m a g i s t r a t e s '  c o u r t s ,  u n d e r  s . 2  of t h e  h l a t r i r n o n i a l  P r o c e e d i n g s  
( M a g i s t r a t e s '  C o u r t s )  A c t  1960,  and  a p p l j c a t i o n s  there  a re  v e r y  much 
more numerous t h a n  t h o s e  made t o  t h e  High C o u r t  ( 2 5 ) .  These  s e c t i o n s  
a r e  l o g i c a l l y  t h e  s t a r t i n g  p o i n t  f o r  t h c  Conunission '  s c o n s i d e r a t i o n  
of' what the D i v o r c e  C o u r t ' s  powers s h o u l d  be t o  award F i n a n c i a l  
R e l i e f .  

25 .  S.22 p r o v i d e s  t h a t ,  i f  t h e  husband  h a s  been  g u i l t y  o f  
w i l f u l  n e g l e c t  t o  p r o v i d e  r e a s o n a b l e  m a i n t e n a n c e  f o r  ]lis w i f e  o r  
a n y  c h i l d  and  t h e  c o u r t  would  have j u r i s d i c t i o n  t o  e n t e r t a i n  p r o -  
c e e d i n g s  by the  wi['e f o r  j u d i c i a l  s e p a r a t i o n ,  it niay o r d e r  t h e  

husband  t o  make t o  h e r  s u c h  p e r i o d i c a l  p a y m e n t s  a s  may b e  j u s t .  
I t  h a s  b e e n  h e l d  t h a t  the  words  r e l a t i n g  t o  j u r i s d i c t i o n  mean no 

more t h a n  t h a t  t h e  p a r t i e s  must  be d o m i c i l e d  or r e s i d e n t  i n  E n g l a n d ,  
n o t  t h a t  t h e r e  must  be g r o u n d s  f o r  j u d i c i a l  s e p a r a t i o n  . T h e  ( 2 6 )  

\ 
\ 

23, Cmd. 9678, p a r a s .  5 0 2 , 5 0 3 .  
2 4 ,  See P a r t  111, 
25. i n  1965 there  werc 209 a p p l i c a t i o n s  u n d e r  s . 2 2  a s  compared w i t h  

2 7 , 2 6 2  i n  the m a g j s t r a t e s '  c o u r t s .  Tt ic  f i g u r e  shoivn it? the 
C r - j m i l i a l  S t a t j  s t i c s  ( C m n d .  3 0 3 7 )  i n c l u d e s  a p p l i c a t i o n s  f o r  
A t t a c l i r w n t  of E a r l l i n g s  O r d e r s  which sllould be C I J  srcgardecl i i i  
t h i s  contest , .  
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' 26.  Althougi t  the r e l i e f  o b t a i n a S l e  by t he  wif'e u n d e r  se 22  i s  not. -. 
ancil .I ,ar-y t o  tlie o b t a i n i n g  ol' any o thcr -  fo rm o f  r e l i e f  s u c h  as 
d i v o r c ' e ,  nul . l i i ;y  o r  j u d i c - i a l  s e p a r a t i o n ,  t h e  g r a n t  o f  m a i n t e n a n c e  
i s  n e v l r t h e l e s s  d e p e n d e n t  ,on p r o o f  o f  a matr j . rnonia1 offence:  
" i \ l i l f u l  ' n e g l e c t  t o  p r o v i d e  reasonabJ-e maintenance" . \Ve c o n s i d e r  
t h a t  o n e  p a r t y  s h o u l d  be o r d e r e d  t o  pair m a i n t e n a n c e  t o  t h e  o t h e r  i f ,  

b e i n g  l i a b l e  t o  m a i n t a i n  h e r ,  h e  has n o t  done  s o ,  and t h a t  t h e  
l i a b i l i t y  s h o u l d  n o t  b e  d e p e n d e n t  on h i s  commiss ion  o f  t h e  maLrimonia1 
o f f e n c e  of  h a v i n g  w i l f u l l y  f a i l e d  t o  d o  s o .  I t  a l s o  appears 
u n s a t i  s f a c t o r y  t h a t  s t a t u t o r y  rights t o  m a i n t e n a n c e  s h o u l d  s t i l l  

b;e t o  some d e g r e e  d e p e n d e n t  on  t h e  q u e s t i o n  wheLher a t  coniinon law 
t h e  husband wouId be u n d e r  a n  o b l i g a t i o n  t o  mainl;a,in his w i f e .  I t  
seems p r e f e r a b l e  t o  u s  t o  e n t i t l e  a w i fe ,  husband o r  c h i l d  who 

! 

c o n t e n d s  t h a t  h e  o r  s h e  i s  n o t  b e i n g  adequate1 .y  m a i n t a i n e d ,  t o  
a p p l y  f o r  a n  o r d e r  f o r  m a i n t e n a n c e  a g a i n s t  t he  husband o r  w i f e  o r ,  
i n  t h e  case of t h e  c h i l d ,  a g a i n s t  e i t h e r  o r  b o t h ,  and  t o  empower 

' t h e  c o u r t  t o  make a n  o r d e r  i f  i t  t h i n k s  it r e a s o n a b l e  i n  a l l  t h e  
. c i r c u n i s t a n c e s  so t o  do. Because  of t h e  i m p o r t a n c e  we a t t a c h  t o  

t h i s '  'matter we h a v e  t h o u g h t  i t  conven . i en t  t o  s e t  o u t  i n  Appendix  A 

a d r a f t  c lause  i n d i c a t i n g  t h e  g e n e r a l  l i n e s  on  wh'ich l e g i s l a t i v e  
e f f e c t  m i g h t  be g i v e n  t o  t h i s  p roposa l  i n  r e g a r d  t o  t h e  r i g h t s  
i n t e r  se o f  t h e  husband a n d  wife. 

27 It w i l l  be  s e e n  t h a t  t h e  klr-aft c l . a u s e  a t t e m p t s  t o  g i v e  
g u i d a n c e  t o  t h e  c o u r t ,  ' e s p e c i a l l y  a s  t o  t h z  s o r t  of c i r c u m s t a n c e s  i n  
w h i c h  a wife s h o u l d  h e  o r d e r e d  t o  m a i n t a i n  h e r  h u s b a n d .  Some may 
say t h a t  t h e  d r a f t  w i l l  r e s u l t  i n  palm t ree  j u s t i c e ,  t h a t  j.t w i l l  
make i t  h a r d  f o r  s o l i c i t o r s  t o  a d v i s e  t h e i r  c l i e n t s  a n d  t h a t  it 
may c a u s e  d i f f i c u l t y  i n  c o n n e c t i o n  w i t h  l e g a l  a i d .  I t  i s ,  however ,  
i m p o r t a n t  t h a t  i n  t h i s  b r a n c h  o f  t h e  l a w  t h e  c o u r t s  s h o u l d  have  a 
w i d e  d i s c r e t i o n .  The  law c a n  o n l y  l a y  down g u i d e - l i n e s .  If the 

l e g i s l a t i v e  p r o v i s i o n s  a re  t o o  d e t a i l e d  t h e y  become f e t t e r s  r a t h e r  

t h a n  s i g n - p o s t s .  As f a r  a s  lega l  a i d  i s  c o n c e r n e d ,  p r a c t i c a l .  
e x p e r i e n c e  suggests t h a t i t  w i l l  n o t  be d i r f i c u l t  t o  d e c i d e  i n  t h e  
l i g h t  o f  t h e  d r a f t ' w h e t h e r  l e g a l  a i d  s h o u l d  b e  g r a n t e d  on  t h e  
f a c t s  of a n y ' p a r t i c u l a r  case.  

2%. 
t o  be ex tended  a t  some s tage  t o  p r o c e e d i n g s  i n  m a g i s t r a t e s '  c o u r t s  - 

I t  is  of g rea t  i m p o r t a n c e  - e s p e c i a l l y  i f  o u r  p r o p o s a l  is 

_ , . _ . , _ C ~ . ,  _ "  __.. __..._ ,._. .- .... - . . .  . . ... , _ -  .- . ,._1 . - . . . . .  _.,. . . ... , . . . .  . . . . . .. . . ..j 
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to .  e n s u r e  ttrat tile p r n c t : i . c a l  eff 'ect  i s  n o t  t o  ~ . e n g t l ~ c n  017 c :o i ! \ i , I . i~a t , e  

proceedings or  t o  irnpose on t h e  c o u r t  uiiduJ.y w i d e  or enthai-t-l!r;si.nI,. 

d i s c r e t i o n s .  I n  o u r  v i e w  this w i l l  n o t  o c c u r .  I n d e e d  i n  many case:; 
the d i f f e r e n c e  i n  i ) r a c t j . c a l  e f f e c t  be twecn  f a i l u r e  t o  m a i n t a i n  arid 

( 2 8 )  w i l f u l  n e g l e c t  t o  m a i n t a i n  wi l l  h e  s l i g h t  f o r ,  a s  Ilodson L . J .  s a i d  

i n  re1 a t i o r i  t o  t h e  p i 'bscnt  law:  
cons is t  of  the  v e r y  f a c t ,  o f  a f a i l u r e  t o  m a i n t a i n .  T h e r e  need h e  
no  o t h e r  m a t r i m o n i a l  o f f e n c e  impu ted  t o  t h e  husband"  . An examp1 e 
of a c l a s s  of case which  woulc! p r o b a b l y  be d e c i d e d  d i f f e r e n L l y  u n d e r  

" T h e  wrongdo ing  may, however, 

o u r  p r o p o s a l  is t h e  case w h e r e  a husband p a y s  the m a j n t e n a n c e  wlij.ch 

h e  h a s  agreed o r  been o r d e r e d  t o  pay  b u t  d o e s  n o t  !cnow t h a t ,  b e c a u s e  
. -  

of  a change  of c i r c u m s t a n c e s ,  h i s  w i f e  i s  i n  n e e d .  I t  h a s  been  h e l d  
i n  J o n e s  v .  J o n e s  ( 2 9 )  that; i n  sucli  a case,  i f  tie i s  i g n o r a n t  oy h i s  

wife's n e e d s ,  he c a n n o t  b e  s a i d  t o  h a v e  b e e n  g u i l t y  of w i l f u l  n e g l e c t  
t o  m a i n t a i n  her.  P r e s u m a b l y ,  however ,  h e  h a s  f a i l e d  t o  m a i n t a i n  h e r  

and s h e  would s u c c e e d  i f  o u r  d r a f t  c l a u s e  were e n a c t e d .  

s -  

2 9 .  The d r a f t  c l a u s e  a l s o  seeks t o  cl-ear u p  the p r e s e n t  
o b s c u r i t y  in t h e  law as t o  t h e  p o s i t i o n  i f  t h e  wife has c o m n i t t e d  

. a d u l t e r y ,  
' o n  h e r  a d u l t e r y  b u t  1 e g i s . l a t i o n  h a s  c o n s i d e r a b l y  m i t i g a t e d  t h i s  

A t  common l.aw t h e  h u s b a n d ' s  d u t y  t o  m a i n t a i n  h e r  ceases 

.The c o u r t , o n  g r a n t i n g  a decree of  d i v o r c e ,  n u l l i t y  a b s o l u t e  r u l e .  
o r  j u d i c i a l  s e p a r a t i o n ,  may award m a i n t e n a n c e  u n d e r  s . 1 6  o r  s.20 ( a s  
the  case may h e )  o f  t h e  h ' l a t r i m o n i a l  C a u s e s  A c t  1965 t o  a g u i l . t y  wi fe  
i n s p i t e  o f  her comin5ission of an  a c t  of a d u l t e r y .  F u r t h e r ,  t h e  

magistrates ' cou ' r t  c a n  make a m a i n t e n a n c e  o r d e r  a l t h o u g h  the complain-- 
a n t  h a s  comzi i t ted  a d u l t e r y ,  p r o v i d e d  t h a t  the d e f e n d a n t  h a s  corldorled, 
c o n n i v e d  a t  i t ,  o r  by w i l f u l .  n e g l e c t  o r  m i s c o n d u c t ,  conduced  t o i t  
N e v e r t h e l e s s ,  it seemd t o  b e  t h e  v i e w  o f  th'e C o u r t  o f  A p p e a l  i n  
W e s t  v .  West, t 3 ' )  t h a t  a n  a d u l t e r o u s  wife had no r i gh t s  u n d e r  what is 
now s.22. I n  t h a t  case t h e  husband was h e l d  t o  b e  r e a s o n a b l y  
- j u s t i f i e d  up t o  the d a t e  when his d i v o r c e  p e t i t i o n  was d i . s rn i s sed  in 
b e l i e v i n g  t h a t  h i s  wife had c o m i i i t t e d  a d u l t e r y .  Hence ,  it was h e l d  
that  h e r  a p p l i c a t i o n  f o r  m a i n t e n a n c e  p r i o r  t o  t h a t  d a t e  s h o u l d  iiave 
been d i s m i s s e d .  On t h e  o t h e r  h a n d ,  i n  t h e  r e c e n t  case o f  ZJence v .  
S p c n c e  ( 3 2 ) ( i n  wh ich  West P v: West d o e s  n o t  a p p e a r  t o  h a v e  b e e n  cilccl) 

( 3 0 )  

28 .  L i l l e y  v .  1, i l ley f i 9 6 g  P . 1 5 8  a t  180. 

29. p95g P . 3 8 .  
3 0 .  h l a t r i m o n i a l  P r o c e e d i n g s  ( h l a g i s t r - a t e s '  C o u r t s )  Act I 960,, s . ~ ( J ) .  

31 
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t h a t  t h e -  wife, i n  her d i s c r e t i o n  statenwiit, i n  s u b s e c ~ ~ e i i t  d i v o r c e  
p r o c e e d i n g s ,  d i sc losed  ac1:iltery p r i o r  t o  t h e  d a t e  when the  amount 
o r i g i n a l l y  p a y a b l e  u n d e r  the o r d e r  :vas s u b s t a n t i a 3  1 y  i n c r e a s e d ,  

30 T h e  h i g h l y  anomalous  r e s u l t  seems t o  be t h a t ,  .i.f t h e  wife 
has commit ted  a d u l t e r y  o r  i s  r e a s o n a b l y  b e l i e v e d  t o  h a v e  coiiunitted 
a d u l t e r y ,  s h e  f o r f e i t s  any  claim f o r  p e r i o d i c a l  paymen t s  i n  t h e  Ilig1-1 

Court: .  \Yest v .  West. A r g u a b l y ,  th is  rnay be  s o  e v e n  i.f the adu3. lery 
h a s  b e e n  condoned,  c o n n i v e d  a t  o r  conduced  t o ,  no twi ths ' i and i .ng  t h a t  

a m a g i s t r a t e s '  cou r t  c o u l d  t h e n  g r a n t  h e r  a m a i n t e n a n c e  o r d e r .  I f ,  

however ,  ! s h e  r e f r a i n s  f roin a d u l t e r y  u n t j . l  she. h a s  o b t a i . n e d  a n  o r d e r  
f o r  p e r i n d j . c a l  payments  she r e t a i n s  her o r d e r  u n l e s s  and  u n t i l  t h e  

i -  

c o u r t  i n  i t s  d i s c r e t i o n  v a r i e s  o r  d i s c h a r g e s  i t ;  she may, a p p a r e n t l y ,  
g e t  i t  i n c r e a s e d  n o t w i t h s t a n d i n g  her a d u l t e r y .  Under t h e  s u g g e s t e d  
c J a u s e ,  t h e  husband would n o t  cease t o  be l i a b l e  t o  m a i n t a i n  t h e  wife 
merely b e c a u s e  she had c o m i i i t t e d  a d u l t e r y  o r ,  a f o r t i o r i ,  m e r e l y  
b e c a u s e  he r e a s o n a b l y  be l i eved  s h e  had .  O n  t h e  o t h e r  h a n d ,  h e r  

a d u l t e r y  o r  h e r  concluct which l e d  t o  h i s  b e l i e f  would he a f a c t o r  
wh ich  the cour t  would take  i n t o  c o n s i d e r a t i o n  i n  assessii-ig what  
m a i n t e n a n c e  , i f  a n y  , was r e a s o n a b l e .  

31 It  wmld  b e  h r o n g  i n  a n y  e v e n t  t o  l e t  the c o u r t ' s  power t o  
award m a i n t e n a n c e  t o  a n  a d u l t e r o u s  wife be l i m i t e d  t o  c a s e s  where 
t h e  husband had cort ; i ived a t  t h e  a d u l t e r y ,  condoned i t  o r  conduced  L O  

it by h i s  c o n d u c t  or n e g l e c t .  The law on t h e s e  t h r e e  d e f e n c e s  t o  a 
charge of  a - d u l t e r y  i s  i n  many r e s p e c t s  u n s a t i s f a c t o r y  and s u c h  a 
l i m i t a t i o n  would i n  some cases  i n h i b i t  t h e  c o u r t  f rom d o i n g  s u b s t a n t i a l .  
. ,  

j u s t i c e .  . A c c o r d i n g l y ,  o u r  d r a f t  c l a u s e  g i v e s  t h e  court  d i s c r e t i o n  t o  . 
award m a i n t e n a n c e  t o  a n  a d u l t e r o u s  wife i n  p rope r  cases.. 
p e r h a p s  h a r d l y  necessary t o  emphasise a g a i n  t h a t  g i v i n g  t h e  c o u r t  
a w i d e  d i s c r e t i o n  does n o t  mean t h a t  a wife who i s  i n  d e s e r t i o n  

It is 

o r  a n  a d u l t e r o u s  wife would o f t e n  be s u c c e s s f u l  i n  a n  a p p l i c g t i o n  
f o r  m a i n t e n a n c e  a g a i n s t  a n  i n n o c e n t  husband.  ( 3 4 )  

32 It will a l s o  be  s e e n  t h a t  t h e  d r a f t  c l a u s e  i n  Appendix  A 
does  n o t  make i t  a f o r m a l  r e q u i r e m e n t  t h a t  the  p a r t i e s  s h o u l d  have  

c 



c C' ' 2 dL,d t o  cohabit .  e I i i  ' our' v i e w  the wife  s l i o u l d  not be fG1'C'cld t o  

f o l l o w s  thc preseitt 1 . a ~  laj.(J doivn by s.22 c f  tlie 1965 A c t .  A t  

prcscnt; there iS hcre an i m p o r t a n t  di.ffereiicc be tween a p p J . i c a t , i o n s  
c o r  m a i n t e n a n c e  j.11 the l-ligh C o u r t  and  i n  mag i s t r a t e s '  c o u r t s .  
i 
Under ,s,7 of t h e  h la t r i .monia1  P r o c e e d i n g s  (Rlagis t ra tes '  C o u r t s )  
,$ct 1960 a rna t r i i l i ?oni .~ l  o r d e r  made w h i l e  t h e  p a r t i e s  a r e  c o h a b i t i n g  
i s  u n e n f o r c e a b l e  . u n t i l  t hey  have c e a s e d  t o  c o h a b i t  and  no l i a b i l i t y  

a c c r u e s  u n d e r  i t ;  moreover a n  o r d e r  made whi.Lc tlie p a r t i e s  a r e  
c o h a b i t i n g  i t s e l f  ceases t o  have  e r f e c t  i f  the p a r t i e s  con t i . nne  t o  
c o h a b i t  f o r  a p e r j o d  of three months  f r o m  t h e  d a t e  of  the o r d c r  
and  a11 m a t r i m o n i a l  o r d e r s ,  w i t h  c e r t a i n  except . ions cease to have  
e f f e c t  ii' t h e  p a r t i - e s  resane c o h a b i t a t i o n ,  I t  would c l e a r l y  be 
u n s a t i s f a c t o r y  i f  o u r  s u g g e s t e d  c l a u s e  appl. iecI o n l y  t o  p r o c e e d i n g s  
i n  t h e  Divorce C o u r t ,  l e a v i n g  t h c  e x i s t i n g  rwPes, r e q u i r i n g  p r o o f  

- 

1 

. 

:. 

o f  a m a t r i m o n i a l  o f f e n c e  a n d  a c e s s a t i o n  of  c o h a h i t a t i o n ,  t o  
c o n t i n u e  t o  a p p l y  i n  m a g i s t r a t e s '  c o u r t s .  Iiowever, f o r  reasons IE 

a l r e a d y  e x p l a i n e d ,  we c a n n o t  a t  t h i s  s tage make any  firm rcconunend- 
a t i o n s  r e g a r d i n g  t h e  l a t t e r  c o u r t s .  I f  t h e  m a t r i m o n i a l  j u r i s d i c t i . o r z  
o f  such c o u r t s  i s  t o  be m a i n t a i n e d ,  impor ta i - i t  q u e s t i o n s ,  w h i c h  a r e  

*, touched  on i n  Appendix  B ,  w i l l  need  t o  b e  s e t t , l e d ,  
> .  

3 3 .  The d r a f t  c l a u s e  p r o v i d e s ,  as d o e s  the p r e s e n t  l aw ,  t h a t  

t h e  o r d e r  s h a l l  be f o r  a n  a s c e r t a i n e d  p e r i o d i c a l  o r  J.ump sum. 
O c c a s i o n a l l y  i t  migh t  be d e s i r a b l e  f o r  one  s p o u s e  t o  r c c e i . v e  from 
t h e  o t h e r  p e r i o d i c a l  paymen t s  which f l u c t u a t e  a u t o m a t i c a l l y  accord.- 
i n g  t o  t h e  p a y e r ' s  means .  The p a r t i e s  may agree,  f o r  example ,  
t h a t  the wife s h a l l  be p a i d  o n e - t h i r a  of the h u s b a n d ' s  n e t  income 
o r  of  h i s  n e t  income f r o m  a p a r t i c u l a r  sou rce .  Normal1.y this wj.1-1. 

b o t  be  a suitable a r r a n g e m e n t ,  e s p e c i a l l y  .if t h e  h u s b a n d ' s  sources 
of i.-ncome are  l i a b l e  t o  f l u c t u a t i o n  o r  i f  h i s  n e t  income i s  n o t  
r e a d i l y  a s c e r t a i n a b l e .  But  i n  some c i r c u l l i s t a n c e s  i t  cou3.d be of 
a d v a n t a g e  t o  a l l  c o n c e r n e d :  i n d e e d ,  p a r t i e s  somet imes  agree tha t ;  

a l lo ivance  a u t o m a t i - c a l l y  r ises ( o r  f a l l s )  a s  h e r  husband"s  jmcome 
v a r i e s ,  w i t h o u t  h e r  h a v i n g  t o  t r y  t o  f i n d  out what s a l a r y  

i n c r e a s e s  he r e c e i v e s  and t o  a p p l y  each t i m e  f o r  an i n c r e a s e  based  

o n  t h e  r e s u l t i n g  cfian .e o f  c i r c u m s t a n c e s ,  The c o u r t  h a s  no power 
t o  ntalte such a n  o r d e r  ' 3 6 )  and  t h e  on ly  way t h a t  i t  can g ive  ef'fect 
Lo an ag reemcn t  t o  pay m a i n t e n a n c e  on t h i s  b a s i s  i s  by e x t r a c t i n g  

. . n a i . n t e n a n c e  s h a l l  be pai .d o n  t h i s  b a s i s .  I t  iiieaiis t h a t  t h e  wi fe ' s  

an u n d e r t a k i n g  from the husband ;  e v e n  s o ,  there arc. forr:i.idablc 
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power would be t h a t  of' d e c l a r a t i o n  
f o r  an l io rc~e r .  i n  r e s p e c t  o f  a r r e a r s  
d e c l a r b t i o n .  lye s h a l l  we1.~:onic any  

I 
- l c a v i n g  i t  t o  tlic iuii'c t o  apy1j. 
i f  the husband d i  s r -cgarded  t h e  
vjews 011 t h i s  m a t t e r ,  

The Comme -- i?c erne n t of Ala i n  t e na n z  

34. I t  w i l l  be  g e n e r a l l y  a g r e e d  t h a t  u n d e r  t h e  p r e s e n t  law 
g rea t  h a r d s h i p  may b e  s u f f e r e d  by a d e p e n d e n t  spouse  i n  t he  p e r i o d  

betivecn the  b e g i n n i n g  o f  a tcinporary o r  permanei1-t s c p a r a t  i o n  
f o l l o w i n g  a m a t r i m o ~ i i a l  q u a r r c  1. and t h e  d a t e  whcn <he f ' i  rst maj n t e n -  
8nce payment. a r r i v e s .  I n  t h e o r y  t h e  w i f e ' s  agency  of n e c e s s i t y  
p r o v i d e s  i: r a the r  l i m i t e d  and  u n s a t i s f a c t o r y  means wl~ercby she c a n  
o b t a i n  t h e  necessar ies  o f  l i f e  f o r  herself  and the ch i ld rc i i .  I n  
paras.l , l  t o  52 and  108 we c o n s i d e r  t h e  e x a c t  extert t  of this d o c t r i n e  0 

and examine i t s  c o n t i n u e d  u s e f u l n e s s .  A inore sat, i s f ' a c t o r y  remedy i s 
p r o v i d e d  by t h e  N a t i o n a l  A s s i s t a n c e  A c t  194.8 and t h c  Minis t ry  of 

- S o c i a l  S e c u r i t y  A c t  1966 w h i c h ,  a s  we h a v e  seen a b o v e  ( 3 * ) ,  e n a b l e  
t h e  .dependent  spouse ' ,  w i t h o u t  s u r f  i c i e n l  r e s o u r c e s  t o  o b t a i n  
immediaLe r e l i e f ,  f o r m e r l y  f rom t h e  a t i o n a l  A s s i s t a n c e  Board a n d  now h' _ .  

f r o m  t h e  SuppLeincntary B e n e f i t s  Conimissj.on, and a l s o  impose on b o t h  
husband and  wife the d u t y  t o  m a i n t a i n  each o t h e r  and t h e  chi.l.drben; 
b u t  t h e  l e v e l  o f  m a i n t e n a n c e  p a y a b l e  u n d e r  t h i s  s o c i a l  s e c u r i t y  
l e g i s l a t i o n  i s ,  f o r  o S v i o u s  r e a s o n s ,  g e n e r a l l y  l o w e r  a n d ,  i n  sofile 
cases ,  considerably l o w e r ,  t h a n  t h e  amount o f  m a i n t e n a n c e  which t h e  

c o u r t s  would e v e n t u a l l y  o r d e r  o n  a n  a p p l i c a t i - o n  f o r  m a i n t e n a n c e  
u n d e r  s . 2 2 ,  

35 -Although t h e  High C o u r t  has  power t o  award a l imony  p e n d i n g  
s u i t  i n  any  case where  a decree  o f  d i v o r c e ,  nu l l i . t j 7  o r  j u d i c i a l  
s e p a r a t i o n  i s  s o u g h t ,  there  i s  no power u n d e r  s .22  t o  make a n  i n t e r i n t  . 
award where the  wife i s  s e e k i n g  per j .odica1 paymen t s  a lone .  I t  i s  

trile t h a t  once t h e  c o u r t  h a s  d e t e r m i n e d  t h a t  t h e  husband h a s  been  

g u i l - t y  o f  f a i l u r e  t o  p r o v i d e  r e a s o n a b l e  m a i n t e n a n c e ,  t h e  cour t  c a n  
make a n  i n t e r i m -  o r d e r  t o  r u n  u n t i l  a f i n a l  o r d e r  c a n  be  nmde a t  a n  
a d j o u r n e d  h e a r i n g .  On t h e  o t h e r  h a n d ,  by t h e  t i m e  t h a t  this s tage 
h a s  b e e n  r e a d h e d  a c o n s i d e r a b l e  l i a b i l i t y  may have a c c u m u l a t e d  by way 

o f  a r r c a r s ,  
The c o u r t  can bac!cdate i t s  o r d e r  t o  r u n  from the da t e  o f  t h e  wife s 
a p p l i c a t i o n  b u t  n o t  e'arlier'"'. By t h e  time t h a t  the  c o u r t ' s  award 

37. R e  lliid.;on fl96L7 1 A l l  E . R .  110: paras.148-152 below,  

3 8 .  Sec para .17  above .  

33. hlcI ,c . lJz  v ,  R I c L e l I ~  0 9 5 3 7 '  P , 1 3 6 .  
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r e c e i v e s  them. 

3 6 .  A c c o r d i n g l y  we recoiimend t h a t  t h e  D i v o r c e  C o u r t  s h o u l d  h a v c  

poiver t o  award i .nterj . ;n ~ i ia in t ,enance  t o  any  I ~ u s b a n d  o r  w i f e  ~,v?ro!i! the  

o t h e r  s p o u s e  i s  bound t o  r : i a in t a in  and  who h a s  a p p l i e d  u n d e r  s.22 ( o r  
ivhatever p r o v i s i o n  rep l . i i ces  i t )  f o r  m a i n t e n a n c e .  \\re b e l i e v e  t h a t  a 

. number o f  p e t i t i o n s  f o r  j u d i c i a l  s epa ra t i -on  a t  t h e  p r e s e n t  time a r e  
made o n l y  f o r  t h e  p u r p o s e  o f  o b t a i n i n g  a 11j.gh C o u r t  o r d e r  f o r  a l . i n o n y  
p e n d i n g  s u i t  and we e x b e c t  tlie number oi: p e t i - i i o n s  rot- j u d i c i a l  
s e p a r a t i o n  t o  be s u b s t a n t i a l l y  r e d u c e d  i f  the  law i.s a l t e r e d  a s  we 

> 

' recommend. 

37 
award a lump sum. a s  w e l l  a s  p e r i o b i c a l  priyniei3ts on the g r a n t  o f  

. d i v o r c e ,  n u l l i t y  or j u d i c i a l  s e p a r a t i o n  it Iias no power t o  

S i m i l a r l y ,  a l i h o u g h  t h e  H i g h  C o u r t  a b  the p r e s e n t  time . can  

('to) 

award a lump sum t o  a p p l i c a n t s  u n d e r  s . 2 2 ,  T h i s  seems anomaJous 
s i n c e ,  a s  we have s e e n ,  t h e  c o u r t  c a n  a l r c a t i y  b a c k d a t c  a n  o r d e r  t o  
t h e  d a t e  o f  t h e  a p p l i c a t i o n .  Our rccornmendat ion,  h o i w v e r ,  goes 
f u r t h e r  t h a n  s i m p l y  t u r n i n g  a b a c k d a t e d  o r d e r  i n t o  an o r d c r  T o r  pay- 
ment o f  i lump sum t o  c o v e r  t h e  a r r e a r s .  \Ye reconuncricl t h a t  the c o u r t  
s h o u l d  be f ree  i n  making i t s  f i n a l  o r d e r  t o  award a lump sum whjch  
may exceed  t h e  t o t a l  paymen t s  d u e  s i n c e  the d a t e  of "Le a p p l i c a t i o n .  
I t  may wel l  be  r i g h t  t h a t  t h e  r e s p o n d e n t  s l iou ld  pay a lump sun: in 
r e s p e c t  of a p e r j o d  p r i o r  t o  the  i n s t i t u t i o n  o f  t h e  proceedings .  

Rlor-eover, a lump sun may somet imes  be  t h e  a p p r o p r i a t e  way of av4ardi.rig 

f u t u r e  m a i n t e n a n c e  though  i t  i s  l e s s  l i k e l y  t o  be s o  t h a n  when Lhe 
marriage i s  ended  by a decree of d i v o r c e  o r  nullity. 

3s. C l e a r l y  t h e  powers of mag i s t r a t e s '  c o u r t s  t o  make jrtl;crin 

o r d e r s  u n d e r  s.6 o f  t h e  h l a t r i r n o n i a l  P r o c e e d i n g s  ( M a g i s t r a t e s '  C o u r t s l  
A c t  1960 and  t h e i r  Jack of a n y  poiver t o  award i! lump sum 2se : r i n t t ? r s  
t h a t  we s h a l l  h a v e  t o  r cve r t  t o  i n  Appendix B i n  w h i c h  we dea3  w i t h  

t h c  law g o v e r n i n g  m a t r j m o n i a l  p r o c e e d i n g s  i n  m a g i s t r a t e s '  C O U I - L S ,  

D u r a t i o n  o f  hlaj n t e n a n c e  

39 A s  we have  s c e n ,  a t  p r e s e n t  mai nteiiance, u ~ i t l e r  s . 2 2 ,  
cannot ever bc made t o  l a s t  beyond j o i n t  L i v e s ;  j n  o t h e r  words  j L  

40. S s . l 6 (  I ) ,  19 and 2 0  o f  the Acl; of' 1365 .  
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ou t the, a cl va l i t  age s and d i s adva  n t agc s o f  1 i in  j. t, i n g  ti i15e cu r e d  ilia i.n t e ria R C  c 
t o  j o i n L  l i v e s  ancl conc ludk  t h a t  the c o u r t  when g r a n t i n g  a n c i l l . i i r y  
relief Should  , b e  e rnpowred  ;o award ~ n a i n t . c n a n c e  \vhether- s e c u r e d  o r  
u n s e c u r k d ,  t o  l a s t  f o r  t h e  l i f e  o f  t h e  wife  ( s u b j e c t ,  of c o u r s e ,  
t o  a poiuer f o r  the husband o r  h i s  p e r s o k i l  r ep resen ta t . i ves  t o  a p p l y  
f o r  a v a r i a t i o n ) .  T h e  c a s e  f o r  this i s  p a r t i c u l a t - l y  strong where 
m a i n t e n a n c e  has  becii awarded  b u t  t h e  mc?,i-riage h a s  n o t  ended  i n  
d j  v o r c e .  The widow' s s o l e  remedy t h e n  \vi11 be  t o  a p p l y  f'or 
n la in t enancc  u n d e r  the I n h e r i t a n c e  ( Fanl i ly  P r o v i s  Lon) A c t  1938 and 
a S . p o i n t c d  o u t  i n  p a r a . 7 2  be low,  t h e  p r i n c i p l e s  O R  wh ich  Idhe c o u r t  
h a s  a\varded m a i n t e n a n c e  u n d e r  t h a t  A c t  a r e  v e r y  rfiuch more r c s t r i c t i v e  
t h a n  t h o s e  u n d e r  which i t  awards m a i n t e n a n c e  -.- i .nter v i v o s .  Rccordi.ngl.y 
we make the  same t--econiinendations h e r e  a n d  the s u g g e s t e d  c l a u s e  so 
p r o v i d e s .  

4.0. I t  h a s  been  s u g g e s t e d ,  however ,  t h a t  a spouse's r i g h t  t o  
m a i n t e n a n c e  s h o u l d  a u t o m a t i c a l l y  cease on  h i s  o r  I i e r  re-marriage. 
, T h i s  - i s  n o t  s o  a t  p r e s e n t .  Norma l ly  t h e  e x - w i f e '  s mai .ntenance wi l l .  

b e  r educed  i f  s h e  re-marries and  the ex-husband a p p l i e s  f o r  a 

v a  r i  a t  i o n  ( 4 2 ' .  But  if she i s  ,widowed o r  a g a i n  d i v o r c e d  and  l -e i t  
w i t h o u t  means s h e  may a p p l y  f o r  a n  i n c r e a s e  and not  i n f r e q u e n t l y  
w i l l  o b t a i n  i t .  The  view i s  s t r o n g l y  h e l d  i n  some q u a r t e r s  t h a t  

a l l  r i g h t s  a g a i n s t  a . f i r s t  husband s h o u l d  cease on  a c q u i r i n g  a 
s e c o n d ,  and t h a t  a much-xa r r i ed  woman s h o u l d  n o t  b e  a l lo ived  t o  ma!te 

f i n a n c i a l .  cl-aims o n  a s u c c e s s i o n  of' h u s b a n d s .  T h i s  v i ew seems t o  
have  bean  r e c o g n i s e d  t o  some e x t e n t  by t h e  I n h e y i t a n c e  (Fanl i ly  
P r o v i s i o n )  A c t  1939 u n d e r  which  m a i n t e n a n c e  awarded t o  a \vi.doiv o r  
widower ceases  on h i s  or' h e r  re-marriage (le3) and  by  s.26 o f  t h e  

h l a t r i m o n i a l  C a u s e s  A c t  I965  u n d e r  which  no claim a g a i n s t  t h e  e s t a t e  
of a. d e c e a s e d  s p o u s e  ca.n b e  made by  an  ex - spouse  who h a s  re-married 
and any p e r i o d i c a l  m a i n t e n a n c e  awarded a n  ex-spouse  ceases on  re- 

marriage. T h e r e  a p p e a r s  here  t o  b e  a n  u n r e s o l v e d  c o n f ' l i c t  of 
p r i n c i p l e s .  I f  'it b e  t h e  c o r r e c t  p r i n c i p l e  t h a t  re-marriage s h o u l d  
n o t  d e s t r o y  t h e  r i g h t  t o  be m a i n t a i n e d ,  t h e  p r o v i s i o n s  of t h e  
I n h e r i t a n c e  ( F a m i l y  P r o v i s i o n )  A c t  and  s.26 o f  t h e  A c t  of 1965 seem 
t o  r e q u i r e  c h a n g i n g .  I f  i t  be  t h e  wrong p r i n c i p l e ,  . t h e n  a l l  r i g h t s  

. .  

\ .  

41. She may9 h o ~ v ~ v c r ,  b e  a b l e  t o  o b t a i n  majn ten i i r icc  fr-orn his e s t a t e  
by ail a p p l  i c a l i o n  u n d e r  t h e  1 n h c : r i t a n c e  ( F a i n i l y  P r o v i s i o n )  
Act 1938 o r  s .2;  of  t h e  A c t  of 1965.  

4 2 .  S C C ~  S n c l l j s  \ a  - Snelling L T 9 5 q  2 A l l  E . R .  136. 

4 3 .  S A a ) .  



. .  , .  

4 The Agency of E c c c s s i t y  

41. . It w i l l  now bc  oppoi*tt1ne t o  c0ns.i d e r  w i t h  sonic c a r e  the  

d o c t r i n e  o f  t h e  wife:s agency o f  n e c e s s i t y ,  w h e t h e r  i t  shou l .d  be 
a b o l i s h e d  a n d ,  i f  so ,  what s h o u l d  r e p l a c e  j t .  

4.2 . A t  cornxon law a wife,  i n  h e r  c a p a c i t y  o f  h o u s e k e e p e r ,  i s  
presumed t o  have  her h u s b a n d ' s  a u t h o r i t y  t o  p l c d g e  h i s  c r e d i t  i'or 
n e c e s s a r i e s  f o r  t h e  members o f  the  I iouseho ld .  T h i s  i s  m c r e l y  a 

0 

; p r e s u m p t i o n  which c a n  b e  r e b u t t e d  f o r  esampI.e, by showi.ng t h a t  t he  
husband  has f o r b i d d e n  her t o  pl.edge his c r e d i t  o r  has  s u p p l i e d  her 

w i t h  a n  a d e q u a t e  a l lo ivance .  t o  e n a b l e  her t o  pay cash. S i i n i l a r l y  
if a tradesman h a s  suppJ - i ed  goods  t o  t1i.e wife f o r  which t h e  liusband 
has h a b i t u a l l y  p a i d ,  t h e  t r a d e s m a n  w i l l  b e  e n t i t l e d  t o  r e l y  on  the  

. w i f e  c o n t i n u i n g  t o  have  a u t h o r i t y  u n t i . 1  lie i s  i.nformed t h a t  it has  

b e e n  r e v o k e d .  Both t h e s e  r u l e s  a r e  based  o n  normal  p r i n c i p l e s  of  
a g e n c y  and do n o t  i n  f a c t  depend  on the p r e s e n c e  o f  the  legal. t i 'e  
of' matrimony; 

L -  

! 

4 3  . These r u l e s  a r e ,  however ,  supp lemen ted  b y  a f u r t h e r  one 
~4hjch  is  g c n e r a l l y  desc r ibed  as "agency  of n e c e s s i t y "  though  r e a l l y  
i t  i s  a b r a n c h  n o t  of t h e  law o f  a g e n c y  b u t  of m a t r j m o n i a l  law. 
Under  this r u l e  where t h e  husband i s  u n d e r  a common law d u t y  t o  
m a i n t a i r .  the wife b u t  f a i l s  t o  do s o  she i s  e n t i t l e d  t o  p l e d g e  his 

c r e d i t  t o  t h e  e x t e n t  t o  wh ich  t h i s  i s  n e c e s s a r y  i n  o r d e r  t o  m a i n t a i n  
h e r s e l f  and  zny  c h i l d r e n  o f  t h e  marriage t h a t  the  husband i s  l i a b l e  

t o  m a i n t a i n .  I n  t h e  r e p o r t e d  cases  on  this s u b j e c t  t!ie husband arid 

w i f e  have  been l i v i n g  a p a r t  b u t  p re sumab ly  t h e  r u l e  a p p l i e s  equaJ!y 

where they  a r e  1i-: ing t o g e t h e r ,  t h e r e b y  i m p o s i n g  a l i m i t a t j s n  on 
t h e  e x t e n t  t o  wh ich  t h e  husband c a n  e f f e c t i v e l y  r e v o k e  t h e  presclrned 
authority which the wife w i l l  nor inal ly  have as h v u s e k e e p e r .  

44 c T h e  e x a c t  e x t e n t  of t h i s  s o - c a l l e d  a g e n c y  of n e c e s s i t y  i s  
not as  c l e a r  a s  i t  m i g h t  b e  p a r t l y  b e c a u s e  most of  t h e  d e c i s i o n s  o n  

it are  o f ' c o n s i d e r a b l e  a n t i q u i t y  and  do n o t  a p p e a r  t o  be e n t i r e l y  
c o n s i s t e n t  w i t h  t h e  few modern o n e s .  It  i s  t h o u g h t ,  however,  tha t ;  

t h e  l e g a l  p o s i t i o n  c a n  be summarised as Tol10ws:- 

\ 

( a )  The  wife  w i l l  be e n t i t l e d .  t o  p ledge  her h u s b a n d ' s  

c r e d i t  a s  agent, o f  n e c e s s i t y  o n l y  i f  lie i s  u n d e r  a 
common 1.a)~ d u t y  t o  rna i i i t a in  her. Hence, she wi.11 I?,?ve 
no- such  r i g h t  i f  she h a s  c o n m i t t e d  a d u l t e r y  (unl.cc:: 

t h a t  lias been condoned o r  c o n n i v e d  a t  b y  the  h u s b a l l d )  



o r  has deserted h j m ,  o r  t l i ey  hzve  s e p a r a t e d  
v o l u n t a r i l y  and  slie has agreed t o  i n a i n t a i n  herself 
01' t o  a c c e p t  a s p e c i f i e d  a 1 l o ; v m c e .  I n  the l a s t  
c a s e  sd l o n g  a s  tie lias p a i d  the a l l o w a n c e  i t  seems 
tha t  she \ v i 1 1  h a v e  no r i g h t  t o  p l e d g e  liis c r e d i t  

. e v e n  t h o u g h  t h e  a l l o w a n c e  i s  o r  becomes i n a d e q u a t e  

( b )  If however: she  has  o b t a i n e d  a c o u r t  o r d e r  a g a i n s t  

(-44 ). 

her husband a n d  t h a t  p r q v c s  i n a d e q u a t e ,  h e r  corrmon 
law r i g h t  t o  p l e d g e  h i s  c r e d i t  norina1J-y r e m a i n s  n o t -  
w i t h s t a n d i n g  t h a t  t h e  husband has  d u l y  k e p t  up h i s  

p ayme n t s ( 4 5 ' .  
a High C o u r t  o r d e r  t o  pay a l i m o n y  ( a s  opposed  t o  

T h a t ,  however ,  i s  n o t  s o  i f  there  i s  

5 -  

> .  

p e r i o d i c a l  paymen t s  u n d e r  s.22 of the A c t ) .  
b e c a u s e  s,20(1,) o f  the A c t  e x p r e s s l y  p r o v i d e s  t h a t  

"If . ., a l i m o n y  has been  ordered t o  b e  p a i d  . . and 
h a s  n o t  b e e n  d u l y  p a i d  by the h u s b a n d ,  he s h a l l  b e  
l i a b l e  f o r  n e c e s s a r i e s  s u p p l i e d  f o r  t h e  u s e  of t h e  
w i f e "  and  i t  h a s  b e e n  s a i d  t h a t  "it  i s  m a n i f e s t  t h a t  
,&lis s u b s e c t i o d  must  be t a k e n  i m p l i e d l y  t o  exempt 
from h i s  common l a w  l i a b i l i t y  i n  r e s p e c t  o f  n e c e s s a r i e s  
a husband who, a f t e r  a j u d i c i a l  s e p a r a t i o n ,  h a s  d u l y  
p a i d  a l i m o n y  w h i c h  he  has  been  o r d e r e d  t o  pay" 

presumed t o  h a v e  his a u t h o r i t y  t o  p l e d g e  his c r e d i t  
f o r  h o u s e h o l d  n e c e s s a r i e s  e v e n  though  s h e  h a s  m a n s  of  
he r  own, h e r  a u t h o r i t y  a s  a g e n t  o f  n e c e s s i t y  o n l y  
e n t i t l e s  h e r  t o  p l e d g e  h i s  c r e d i t  i f  she i s  w i t h o u t  
a d e q u a t e  means o f  h e r  own ( 4 7 ) .  It  may b e ,  t h o u g h  

T h a t  i s  

( 4 6 )  

( c )  A l t h o u g h ,  w h i l e  l i v i n g  w i t h  h e r  h u s b a n d ,  s h e  w i l l  be 

t h i s  i s  n o t  c l ea r  f r o m  t h e  a u t h o r i t i e s ,  t h a t  t h e  

r a n g e  o f  t ' n e c e s s a r i e s l '  i s  a l s o  somewhat n a r r o w e r  than  
t h e  "goods s u i t a b l e  f o r  t h e  s t a t J o n  i n  l i f e  o f  the 

husband"  f o r  which  s h e  i s  presumed t o  b e  a u t h o r i s e d  
to p l e d g e  h i s  c r e d i t  w h i l e  t h e  common h o u s e h o l d  

( d )  On t h e  o t h e r  hand ,  i f  t h e  a b o v e  q u o t e d  s.20(1,) p l a c e s  
' r e m a i n s .  

t h e  wife i n  a w o r s e  p o s i t i o n  i n  o n e  r e s p e c t  i t  c l e a r l y  
places h e r  i n  a bet te r  p o s i t i o n  i n  a n o t h e r .  I f  t h e  
a l i m o n y  h a s  n o t  b e e n  d u l y  p a i d  t h e  husband  i n c u r s  a 

44. E a s t l a n d  v ,  Burcliel..l (1878) 3 y.3.D. 4 3 2 .  
4+5. -- S a n d i . I a n d s  v .  Carus Lis49 1 K.B. 270 ,  C . A .  

4 6 .  I b i d .  pcr du Parcq L.J. d e l i v e r i n g  t!ie j u d g m e n t  of  t h c  C o u r t  of 
A p p e a l ,  a t  p.275, 

47. ~ i l ) c r . i ' c l d  v .  I3erens L195v  2 Q.B. 770, C . A .  

*- 
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s t a t u t o r y .  l i a b i l i t y  t o  pay  necessa r - i  c s  s u p , ) ]  i ed f01' 

- the  u s e  of t h e  ;vifc e v e n  though s h e  has forfeitcc1 
her  r.ight t o  p l cdgc  his c r e d i t  b c c n u s c ,  f o r  cls;l:tlpJc, 
s h e  h a s  commi t t ed  a d u l t e r y  a n d  e v e n  t t iough she may 
have  a c q u i r e d  other-  means of her own. 
d o e s  n o t  b o t h e r  t o  o b t a i n  a d i scharge  o f  a n  o r d e r  f o r  
a l imony,when e n t i t l e d  t o  do so  b u t  m e r e l y  ceases t o  
p a y ,  w i l l ,  a p p a r e n t l y ,  have  no d e f e n c e  t o  a c t i o n s  by 
anyone  who s u p p l i e s  the wife w i t h  n e c e s s a r i e s .  

- .  A husband \v!io 

t 

. .  

(e) A t  common law the wife's r i g h t  was m e r e l y  t o  p l e d g e  
h e r  h u s b a n d ' s  c r e d i t ;  she had no a u t h o r i t y  t o  bo r row 
money o n  his c r e d i t  f o r  t h e  p u r p o s e  of b u y i n g  
n e c e s s a r i e s .  E q u i t y ,  however ,  al lowed the l e n d e r  t o  
r e c o v e r  f :om t h e  husband ( 4 8 )  

(f] T h e  a u t h o r i t y  of the wife e x t e n d s  so  f a r  as  t o  e n t i t l e  
h e r  t o  p l e d g e  h e r  h u s b a n d ' s  c r e d i t  f o r  the p u r p o s e  
of i n s t i t u t i n g  m a t r i m o n i a l  p r o c e e d i n g s  a g a i n s t  h i m  

s o  l o n g  a s  t h e  a b o v e  c o n d i t i o n s  a r e  f u l f i l l e d  
I t  has  b e e n  h e l d ,  however ,  t h a t  t h i s  d o e s  n o t  e x t e n d  

( 4 9 )  

t o  c o s t s  of o b t a i n i n g  a s e p a r a t i o n  o r  m a i n t e n a n c e  
order  i n  the mag i s t r a t e s '  c o u r t  ( 5 0 ) .  
of t h e  d o c t r i n e  t o  c o s t s  of l ega l  p r o c e e d i n g s  i s  

The  a p p l i c a t i o n  
i .  

d e a l t  w i t h  i n  p a r a .  108 below.  

45 * The a n t i q u a t e d  n a t u r e  of t h e  a b o v e  r u l e s  h a r d l y  n e e d s  
s t r e s s i n g .  I n  t h e  words of S t a b l e  J .  ( 5 1 ) .  

"This r i g h t  of a w i f e ,  h e r  r i g h t  a t  common 
l a w 9  goes back i n  o u r  s o c i a l  h i s t o r y  t o  t he  
time when a woman was ,  f o r  p r a c t i c a l  p u r p o s e s ,  
a c h a t t e l ,  a n d ,  when t h e  husband took t h e  

t h i n g  t h a t  she had ,  w i t h  t h e  r e s u l t  t h a t ,  i f  
- h e  d i d  n o t  p r o v i d e  f o r  h e r ,  s h e  had no means 

of  p r o v i d i n g  f o r  herself'. I t  may S e  t h a t  the 
c h a n g e d  s o c i a l  c o n d i t i o n s  and  the c o m 2 l e t e l y  
changed s t a t u s  of women may u l t i m a t e l y  r e s u l t  
i n  some f u r t h e r  amendment of the law". 

- w i f e ,  h e  t o o k ,  n o t  o n l y  t h e  woman, b u t  e v e r y -  

In our v i e w  t h a t  u l t i m a t e  r e s u l t  s h o u l d  now be  a c h i e v e d .  The v a l u e  
of t h e  r u l e  t o  t h e  wife i s  unde rmined  by b e i n g  based on t h e  cornrrior, 
law duty of the husband  t o  m a i n t a i n  h e r ;  i t  is s u b j e c t  t o  e x c e p t i o n s  
w h i c h  weaken i t s  power t o  p r o t e c t  a d e q u a t e l y  t h e  wife l e f t  by her 

@, Dear v, S o u t t e n  (1869)  L.R. 9 E q . 1 5 1 ,  
49. H a l s b u r y ,  Laivs of Eng land  ( T h i r d  Ed . )  V o 1 . 1 9  par-a.1428 c o n t e n d s ,  

on the a u t h o r i t y  of c e r t a i n  o l d  c a s e s ,  t h a t  the wife  cat) ttlcrl 
p l e d g e  her l rusband ' s  c r e d i t  e v e n  t h o u g h  she has means of h e r  
own. B u t  t h i s  i s  c l e a r l y  i n c o r r e c t  s i n c e  B i b e r f e L d  v .  Eci-cns, 
s u p r a :  see  N:ibarro -_I I: Sons v .  Kenricdjf f l95UTll. E . R .  605, 
Cale  v ,  James L- i83f l  1 Q . B c  Lf18. 5 0 .  

51. In Mab;ii.r.o & Soiis v .  Kcrlncclx? s u p r a ,  at, p , b O 6  G arid I I *  

.~ . .  ~. >.. . . .. . . . .,. . - . . ...... - - .- . . . .. -..,. . . _  ~ .., . .~ , .. , - ., .-. . .. 
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i s  rar,ely invoked  e x c e p t  i n  r e l a t i o n  t o  t h e  r e c o v e r y  o f  c o s t s  of 
rna t r in ion ia l  p r o c e e d i n g s  where, as we s h a l l  e n d e a v o u r  t o  shoiv else-, 
wh e re  (52') ,  i t s  e f f e c t  i s  d e t r i . m e n t a 1  t o  a r a t i o n a l .  r e s t a t emen t  o r  
the law. So f a r  a s  c o n c e r n s  i t s  a p p l j . c a t i . o n  i n  o t h e r  c i r c u m s t a n c e s ,  
there  a r e  o n l y  t h r e e  r e p o r t e d  cases  s i n c e  the  \Oar i.n w h i c h  .it h a s  

b e e n  i n v o k e d  and  t h e s e  a r e  of some i n t e r e s t  a s  t h e y  i I l u s t r a t e  
b o t h . t h e  c i r c u m s t a n c e s  i n  wh ich  there  may b e  a need  f o r  a remedy 
a n d  t h e  h i g h l y  f i c t i . t i o u s  n a t u r e  of t h e  rcinedy b a s e d  on  a g e n c y  of 
t k e s s i t y .  
There a c h a r i t a b l e  b o a r d i n g - h o u s e  keeper had  t a k e n  i . n  and  c a r e d  
f o r  t h e  wife who was i n  p o o r  h e a l t h ,  knowing t h a t  her o n l y  means 
were 10,'- p e r  week u n d e r  a magis t ra tes '  m a i n t e n a n c e  o r d e r  and  a 

s m a l l  v o l u n t a r y  a l l o w a n c e  f r o m  h e r  b r o t h e r  (\vhi.ch c e a s e d  o n  his 

d e a t h  s h o r t l y  a f t e r ) .  E i g h t  years l a t e r  the y i f e  ctbtai .ned a d i v o r c c  
b u t  t h e  b o a r d i n g - h o u s e  k e e p e r  t h e n  s u c c e s s f u l l y  suecl t h e  husband 
f o r ' . t h e  c o s t  of' b o a r d  and l o d g i n g .  The  second  was Yqei.ngarten - v .  
E n g e l  ( 5 4 ) . .  T h e r e  t h e  husband had d e s e r t e d  t h e  wife .  
p e r i o d  of  s e v e n  mon ths  h e  made no paymen t s  t o  her  and h e r  b r o t h e r  
g a v e  h e r  290 which  she u s e d  f o r  the s u p p o r t  0.f herself  and  the 

c i i i l d r e n ,  T h e r e a f t e r  s h e  i n s t i t u t e d  d i v o r c e  p r o c e e d i n g s  and was 
g r a n t e d  a l i m o n y  p e n d e n t e  l i t e .  The b r o t h e r  s u c c e e d e d  i n  r e c o v e r i n g  

(53)  The f i r s t  of t h e s e  cases  was _l_--l--* Sandilariclr; . v .  --.- Carus 

D u r i n g  a 

t h e  290 i n  a n  a c t i o n  a g a i n s t  t h e  h u s b a n d .  F i n a l l y  i n  B i .he rTc14  v .  
B e r e n s  ( 5 5 )  a wife who had l e f t  h e r  husband  b e c a u s e  o f  his c r u e J t y  
a c c e p t e d  from her b r o t h e r  a w e e k l y  payment  o f  25 p e r  week f o r  her  
b o a r d  and  - l o d g i n g  and  p u r c h a s e  of n e c e s s a r i e s ,  On t h e  s u b s e q u e n t  
d i v o r c e ,  s h e  was g r a n t e d  m a i n t e n a n c e  of E 5  10s.Od. p e r  week from 
d e c r e e  a b s o l u t e .  The  b r o t h e r  t h e n  s u e d  the husband  t o  recover  the 
25 p e r  week p r e v i o u s l y  p a i d .  He f a i l e d  b e c a u s e  the wife  had 

c a p i t a l .  o f  h c r  own o f  a b o u t  21,450. 

4.7 * It  will be o b s e r v e d  t h a t  i n  a l l  t h r e e  cases t h e  c i r cum-  
* s t a n c e s  were very different f r o m  t h e  c l a s s i c  " a g e n c y  o f  n e c e s s i t y "  

case i n  wh ich  t h e  wi.fe p l e d g e s  h e r  h u s b a n d ' s  c r e d i t  w i t h  a t r a d e s m a n  
on tile p u r c h a s e  of n e c e s s a r y  g o o d s .  C l e a r l y  n o  t r a d e s m a n  i s  g o i n g  
t o  s u p p l y  a wife on those  te-rms. If t h e  husband  h a s  p r e v i o u s l y  

52. See para .10S .  

53. supra.  
5 4 -  
55. S u p r a .  
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hc is  t o l d  t . h a t ,  h e  w j l l  s t o p  anti if h e  t a k e s  l e g a l  a d v i c e  1 1 3  

Ja ivycr  will a d v i s e  him ot,iicrwisc s i n c e  he \vi 11 bc s a r c  o n l y  j f the 
c o n c l i t i o n s  i n  para.4/ ,(a) o r  ( d )  a r e  f u l f i l l c d ;  i t  i s  n o t  p r a c i i c a b l e  
f o r  t h e  t r a d e s m a n  t o  c r a s s - e x a m i n e  t h e  wife t o  d e t e r m i n e  whcthcr 
s h e  h a s  c o m m i t t e d  a d u l t e r y .  

- 

48 . Where t h e  d o c t r i n e  s t i l l  h a s  some c o n t i n u i n g  l i f e  i s  
where a r e l a t i o n  o r  f r i e n d  has  s u p p o r t e d  t h e  wi fe .  N o r m a l l y  tliis 

w i l l  b e  by a d v a n c i n g  money - as i n  W e i n g a r t c n  v .  Engc_l and  
B ibc r - f e ld  v .  Bel-cns - t h u s  i n v o k i n g  t h e  e q d i t a b l e  g l o s s  r a t h e r  t h a n  
t h e  b a s i c  common law r u l e  i t s e l f .  U n d e n i a b l y  i n  such cases  the  

'.* r u l e  c a n  work j u s t i c e  - p r o v i d e d  t he  p l a i n t i f f  c a n  overcome t h e  

h i d d e n  trays assoc ia t ed  i v i t h  the common law r e s p o n s i b i l i t i e s  of 
a husband f o r  t h e  s u p p o r t  of h i s  w i fe .  But  t he  same r e s u l t  - a t  
less  e x p e n s e  and  w i t h  less  risk - c o u l d  b e  a c h i e v e d  by a p p r o p r i a t e  
r e f o r m s  i n  the law a n d  p r a c t i c e  r e l a t i n g  t o  m a i n t e n a n c e .  A t  

> 

p r e s e n t ,  h a r d s h i p  a r i s e s  b e c a u s e  m a i n t e n a n c e  awardcd  i n  r n a t r i m o q i a l  
p r o c e e d i n g s  i s  n o t  i n  p r a c t i c e  da ted  back;  i n t e r i m  a l i m o n y  n o r a a l l y  
d a t e s  from t h e  f i l i n g  o f  t h e  p e t i t i o n  and pe rmanen t  a l i m o n y  o r  

. - m a i n t e n a n c e  from f i n a l  d e c r e e .  When t h e  wife p r o c e e d s  f o r  
p e r i o d i c a l  paymcn t s  u n d e r  s . 2 2  t h e  p rob lem j s  a g g r a v a t e d  s i n c e  there 
i s  a t  pi-.eser.t no power t o  make a n  i n t e r i m  award. I t  would  bc f a r  
nore s e n s i b l e  and i n e x p e n s i v e  i f  t h e  wife i n  her p r o c e e d i n g s  f o r  
d i v o r c e  o r  u n d e r  s . 2 2  were awarded  a sum i n  r e s p e c t  o f  p a s t  
ma in te r l ance  so a s  t o  e n a b l e  h e r  t o  d i s c h a r g e  h e r  i n d e b t e d n e s s  t o  
t h o s e  who have b e e n  l o o k i n g  a f t e r  he? p r e v i o u s l y .  In f a c t  t h e  
c o u r t  now has power t o  g r a n t  a lump sum, i n  a d d j t i o n  t o  p e r i o d i c a l  
o n e s ,  on the g r a n t  o f  d i v o r c e ,  n u l l i t y  o r  j u d i c i a 3  s e p a r a t i o n  
If t h e  c o u r t  were g i v e n  s i m i l a r  power o n  a n  a p p l i c a t i o n  undei- s . 3 2  
( a n d  were a l s o  empowered o n  s u c h  an a p p l i c a t i o n  t o  make an i n t e r i m  
award )  a n d ,  i f  more u s e  were made of t h i s  power, the  need  t o  i n v o k e  
t h e  i n d e p e n d e n t  remedy of  a n  a c t i o n  b a s e d  o n  a g e n c y  o f  n e c e s s i t y  
would d i s a p p e a r  f o r  a l l  p r a c t i c a l  p u r p o s e s .  I f  s u c h  a n  a c t i o n  i s  
b r o u g h t  e n t i r e l y  i n d e p e n d e n t l y  of t h e  wife i t  may p l a y  havoc  w i t h  

t h e  m a i n t e n a n c e  a r r a n g e m e n t s  wh ich  t h e  c o u r t  has  p r e s c r i b e d  f o r  l i ~ i ' ,  

f o r  the  h u s b a n d ' s  a b i l i t y  ( a n d  w i l l i n g n e s s )  t o  k e e p  u p  t h e  paymen t s  
i s  l i k e l y  t o  be  a d v e r s e l y  a f f e c t e d  by judgmen t  and e x e c u t i o n  a g a i n s t  
him . 
49 The o n l y  c j  r c u m s t a n c c s  i n  wh ich  t he  root--arrd-branch 

f 56) 

a b o l i - t i o n  of t h e  w i fe ' s  a g e n c y  o r  n e c e s s i t y  might, o p e r a t e  u n f a i r l y  
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-~ :~ ,~ -~Is I IcB-c  tile wife's p i -ocee t i ings  abate b e c a u s e  of' lier d c a t h  b e f o r e  si-le 

.iW;i\varclcd maintei'lnnce. Log. i .cal ly  wliei-e t h e  \vi .Tc, i s  cla.i i i i ing t t i c :  

a;vai-d of a lump su i i i  in r e s p e c l ;  of  past rnai.nt;e~iance h e r  d c a t h  ougl!t  
n o t  t o  caiisc t h e  c1.aj.m t o  alBatc. 
suggesl ;  t h a t  a r r e a r s  of  Inainter iance u n d e r  a c o u r t  o rde r  s h o u l d  b e  

e n f o r c e a b l e  a s  a d e b t  and  t h e r e f o r e  s u r v i v e  d e a t h .  We see no reason 

Elsewhere i n  ti1i.s p a p e r  (5-7) \\'e 

why t h i s  s t idu ld  no t  be e x t c n d c d  so a s  t o  e n t i t J e  t h e  w i f e ' s  

p e r s o n a l  r c p r e s e n t n t i v e s  t o  c o n t i n u e  tile s u i t  s o  a s  t o  recover  
judginer.t f o r  a lump suin i n  r e s p e c t  of m a i n t e n a n c e  p r i o r  t o  her dea-rth. 

50 w A n  a l t e r n a t i v e  method o f  a p p r o a c h  would  be t o  r e c o g n i s e  
o p e n l y  t h a t  t h e  wel l . -wisher  w!io h e l p s  t o  m a i n t a i - n  t h e  wife i s  t o  
t h a t  extent f u l f i J . l j . n g  t h e  f u n c t i . o n s  o f  t h e  S u p p l e m e n t a r y  J3enef i . t s  
Corna iss ion  ahd  s h o u l d  t h e r e f ' o r e  be g i v e n  r i g h t s  a g a i n s t  t h e  hu sba.nc1 
6 i ;n i la r  t o  t h o s e  which  t h e  C o n m i s s i o n  h a s .  T h e  g rea t  d i f f i c u l t y  
a b o u t  this,  however ,  j .s t h a t ,  whereas the  S u p p l e m e n t a r y  G e n e f ' i t s  
Coxmiss ion  has a m a c h i n e r y  f o r  a s s e s s i n g  need  and  w e l l - d e f i n e d  ra les  
a s  t o  t h e  e x t e n t  of t h e  b e n e f i t s  t h a t -  it w i l l  p r o v i d e ,  t h e  well-  
w i s h e r  h a s  n e i t h e r .  I Ience,  i t  i s  i m p r a c t i c a b l e  t o  a f f o r d  him a 
sunhinary remedy t o  r e c o v e r  f r o n  the husband  what  he has  p a i d  t o  t h e  

I t  \vould ,  no 
d o u b t ,  be p o z s i b l e  t o  p r o v i d e  t h a t  where m a i n t e n a n c e  has b e e n  
a w a r d e d * u n d e r  any c o u r t  o r d e r  and t h e  husband h a s  f a i l e d  t o  pay  i.t 

i n  f u l l ,  - t h e  husband s h o u l d  be l i a b l e  t o  ' t h e  ext,cr,t of the  m o u n t  
u n p a i d  t o  anyone  who h a s  h e l p e d  t o  m a i n t a i n  the wife .  T l i i s  w o ~ l d  
a t  l e a s t  eradi .cate  sone o f  t h e  a n o m a l i e s  f l o w i n g  f r o m  t h e  p r e s e n t  
s t a t u t o r y  g l o s s  on the  a g e n c y  of n e c e s s i ~ t y  d o c t r i n e  whi.ch a r e  
p o i n t e d  o u t  i n  para.4,1k(b) and  ( d ) .  But  i t  would n o t  be a l t o g e t h e r  
sa t isfactory frorn t h e  p o i n t  o f  v i ew of t h e  wel l -wisher -  who ~ ~ o u l d  
need t o  i n v e s t i g a t e  ' t h e  e x a c t  s t a t e  of the a c c o u n t s  be tween  husband 
and wife .  Mor would i t  c o v e r  t h e  s i t u a t i o n  where t h e r e  is no 

. 

' w i f e  in t h e  same way a s  t h e  Commission h a s  a remedy. 

& x i s t i n g  c o u r t  o r d e r .  I t  c o u l d  be e x t e n d e d  t o  cases  wtiere m a i n t e n a n c e  
i s  p a y a b l e  u n d e r  a n  a g r e e m e n t ,  b u t  c o u l d  n o t  e a s i l y  be  e x t e n d e d  L O  

s i t u a t i o n s  j n  v h i c h  t h e  e x t e n t  o f  the h u s b a n d ' s  L i a b i l i t y  has 110L 

a l r eady  b e e n  s e t t 3 e d  e i t h e r  by a c o u r t  o r d e r  o r  a g r e e m e n t .  

51. No s o l u t i o n  c o u l d  b e  r e g a r d e d  a s  s a t j s f a c t o r y  u n l e s s  i t  
a p p l i e d  m u t u a l l y ,  a s  t h e  a g e n c y  of n e c e s s i t y  d o c t r j n e  d o e s  n o t .  
Where the  c i r c u m s t a n c e s  are  s u c h  t h a t  t h e  wife i s  i n  b r e a c h  o f  h e r  
o b l i g a t i o n  t o  m a i n t a i n  t h e  husband s h e  t o o  s h o u l d  be l i a b l e  i f  h e r  
o b l i g a t i o n s  a r e  d i s c h a r g e d  by a t h i r d  p a r t y  - j u s t  a s  s h e  i s  l i s b l c  

t o  r e i m b u r s e  the Sup1;lemcnta;-y B e n e f i t s  Co1;Unissj on .  
anyone  would f a v o u r  e s t e n d i i i g  the p r e s e n t  a g e n c y  o f  n e c e s s i t y  

We d o u b t  i f  

57. Sec p a r a . 1 5 0 .  
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' ( a )  the c o u r t  stioti1cl b e  eiiipowered . 

(i) t o  ;:lake an interi ir ;  award on  any  a p p l i c a t i o n  
f o r  ~naintenanccr , a n d  C' 

(ii) when making i t s  f i n a l  o r d e r  t o  aivard a 
l u m p  sum i n  r e s p e c t  o f  xiintx1iance w:iich t h e  . 
o t h e r  spouse ouglit t o  h a v ~  provided i n t h e  p a s t ,  mi. 

( b )  a claini  f o r  a l.ump suin j.n respect of  p a s t  mainteriance 
s h o u l d  no t  a b a t e  because  o f  t h e  d e a t h  of' the  . c l a j ! ; i a n t  
whose personal  represen  t a t i v c s  sliould b e  cn t i t l . ed  to 

ANCILLARY R E L l E F  I N  TIIE DIVORCE COlJR'r 

53 I n  t h i s  P a r t  and  Part I V  of  t h e  P a p e r  VK seek  to ana l J ,  
the, l aw  g:verning a n c j  3 1.ary r e l i e f  i i t  p roceedings i n  t h e  :.\'orcc 
C o u r t  i n  o r d e r  t o  p o i n t  o u t  a n o m l i e s  a n d  u n c e r t a i n t i e s  i r i  s o  f , : i ,  

a s  they h a v e  not  a1 ready  been d e a l t  w i t h  i n  P a r t  11. Esccpt  w i l u i c  

o therwise  s t a t e d  r e fe rence  t o  s e c t i o n s  a r e  t o  t h o s e  o f  L ~ C  

h la t r imo1 i i a l  C a u s e s  Act 1965.  

I n t e  rim AI iruonv 

5 4  9 

r c l i c f  sought  i s  d i v o r c e ,  n u l . l i t y ,  jud ic ia l .  s e p a r a t i o n  o r  resti.-- 
t u t i o n  of .conjugal  rights. I t  can never b e  o rde red  i n  f avour  of 
tlic husband, except  where the  wife i s  p e t i t i o n i n g  on t h e  g r o u n d  o f  

. I t  can always he  ordered  i n  f a v o u r  of' h e r  husband's .insan.i.ty 

t rus l>nnd '  s i t i s an i ty .  

T h i s  can b e  ordered.  i n  a l l .  types  o f  p e t i t i o n ,  wliether  the  . 

(58)  

thc  wifc  excclit where SI-IC i s  pet i . t j .oni i lg  OII  L 1 - t ~  groiirids o f  tier 

I L  Iiiay be orclcrwl whether Lhe  wife is  a .L l . cgcd l~  



55 
o r ,  by uj-rtue of' s. 19,- of n u l l i t y .  J t  ~nny  t a k e  the f o l l o w i n g  
fo rms  

T h i s  may be o r d e r e d  oil tlic g r a n t  of a tlccrce o f  d i v o r c e  

( 5 9 )  ._ 
( a )  Securecl n i a i n t e n a n c e ,  w i i i  cii may b e  e i t h e r  a lump sum 

o r  a n  an ima)  suin p a y a b l e  f o r  a n y  term n o t  e x c e e d i n g  
t h e  J i f c  o f  tlie wife;  

( b )  u n s e c u r e d  Inai n t e n a n c e ,  which  mus t  be  a w e c k l y  o r  
monthJy  s u i n  and  c a n n o t  bc made p a y a b l e  beyond t h e  
j o i n t  l i v e s  of tlie husband and  i u i f e .  T h i s  r u l e  l a y s  
down a maxiiiium b u t  n o t  a minimum p e r i o d ,  b e c a u s e ,  
by v i r t u e  of s s . 2 9 (  2 )  and  71, t h e  c o u r t  c a n  d i s c h a r g e ,  
va ry  o r  s u s p e n d  the o rde r .  But  i t  c a n n o t ,  a s  w i t h  
secured m a i n t e n a n c e ,  e x t e n d  t h e  p e r i o d  beyond t h e  
j o i n t  l i v e s  t o  c o v e r  t h e  l i f e  of t h e  s u r v i v i n g  wife;  o r  

a "secur-ed" lump sum by t h e  f a c t  t h a t  the husband 
w i l l  n e v e r  ge t  i t  b a c k ;  i n  t h e  c a s e  of a s e c u r e d  
lump sum he w i l l  ge t  back w h a t e v e r  i s  l e f t  on t h e  
d e a t h  of hj .s  wi fe :  i . e .  t h e  c a p i t a l  sum, l e s s  a n y  
a d v a c c e m e n t s  wh ich  had been made t o  t h e  wife .in 
a c c o r d a n c e  w i t h  a power c o n t a i n e d  i n  the s e t t l e m e n t ,  

3 

('c) A n  u n s e c u r e d  lump S U M ,  wh ich  is d j . s t i ngu i s i - i ed  froin 

. .  

56 A s  w i t h  interi . i ; l  a l i m o n y  i t  c a n n o t  be awarded  i n  f a v o u r  
o f  t h e  husband e x c e p t  when t h e  wife o b t a i n s  a d i v o r c e  on t h e  g round  
of h e r  h u s b a n d ' s  i n s a n i t y .  A g a i n ,  a s  with i n t e r i m  aJ.imony, j.n t h a t  
case i t  c a n n o t  b e  awarded t o  t h e  p e t i t i o n i i t g  wife. The Mor ton  
C o m x i s s i o n  recoinmended t h e '  r emova l  of this anomaJ.y, p o i . n t i n g  o u t  
t ha t  i f i  some cases  j . t  i\Jotild be  r e a s o n a b l e  t h a t  t h e  wife s h o u l d  
m a i n t a i - n  the husband b u t  i n  o t h e r s  t h a t  t h e  h u s b a n d ,  a l t h o u g h  i n s a n e ,  
s h o u l d  h e l p  t o  m a i n t a i n  t h e  wife .  

57.  As w i t h  j n t e r i i i i  a l i m o n y ,  i t  can  be  o r d c r e d  whether the 

wife i s  p e t i t i o n e r  o r  r e s p o n d e n t  and even  i f  s h e  h a s  commit ted  
a d u l t e r y ,  b u t  the s e c t i o n  s t a t e s  t h a t  where s e c u r e d  m a i n t e n a n c e  
i s  awarded t h e  c o u r t  must h a v e  regard " t o  h e r  f o r t u n e  ( i f  a n y ) ,  
h i s  a b i l i t y  and tlic c o n d u c t  of t h e  p a r t i e s " .  T h e  l i m i t a t i o n  of 
t h i s  d j  r c c t i v e  to s e c u r d  m a i n t e n a n c e ,  a s  opposed  t o  u n s e c u r e d  
m a i n t e n a n c e  o r  a lump sum, i s  m i s l e a d i n g  f o r  t h e  c o u r t  h a s  regard 

. An a t t e m p t  was n a d e  I n  C O  t hese  c o n s i d e r a t i o n s  i n  a31 cases  ( 6 1 )  
- -- 

59. s.16. 
GO. Cmd. 9678, para.497. 
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5s. 
4cparal;ioiI o r  r e s t i t u t i o n  of  c o n  j u g a l  r i . g h t s  1 / ’  

6113.3’ t o  the wife ,  e s c e p t  ( a s  i.n the  case of  d i v o r c e  and n u l l i t y )  
where t h e  wi fe  has p e t i t i o n e d  on ‘the g r o u n d  o f  h e r  h u s b a n d ‘ s  
i n s n i i i t y ,  i n  iviii.ch e v e n t  the I-tusband c a n ,  b u t  the wife  cannot ; ,  
0b ta j .n  per:nanenL a l i lnony . 

. 
, -  

T l i i s  c a n  be a\varclecl on  the g r a n t  of a d e c r e e  o f  ji-ldic.I.al 
. 1: t c a n  b e  aivarclcd (62) 

O n  a j u d i c i a I  s e p a r a t i o n  ( a s  on a d i v o r c e )  
. -  i.t can  b e  awarded t o  her- w h e t h e r  she i s  the i n n o c e n t  o r  g u i l t y  

. par t ;y ;  on r e s t i t u t i o n  i t  can be  a\varded on1.y if the  d e c r e e  j.s made 

t .  on h e r  a p p l i c a t i o n .  

59 .  Permanent  a l i m o n y  i s  l e s s  advni i tagcous t o  t h e  w i f e  t h a n  
8 1 1  o r d e r  f o r  p e r i o d j c a l  paymen t s  u n d e r  ss.21 arid 22  b e c a u s e  i t  cannot. 

be  s e c u r e d  
,- . I Iencc ,  no w-ife who i s  p r o p e r l y  a d v i  s c d  and  whose ( 5 3 )  

. ’  kiusSand h a s  p r o p e r t y  a v a i l a b l e  t o  p r o v i d e  s e c u r i - t y  w i l l  a p p l y  o n l y  
f o r  a j u d i c j . a l  s e 2 a r a t i o n  and a l i rnony.  She  w i l l  e i t h e r  ai lply f i r s t  
f o r  a decree  f o r  r e s t i t u t i o n  of con juga l .  rigf:ts and  f o r  s e c u r e d  

*. p e r i o d i c a l  payments ;  i f  she ob ta i r i s  t;-:is si-ie can r e t a i n  i t  ( s u b j e c t  
5 .  

. t o  t he  power of  t h e  c o u r t  t o  v a r y  o r  di-scharge i t  u n d e r .  s.31) not--  
:v i  t h s t r? nd i n g  t 11 e su  b se c y  e n t  j u d i c i a 1 se I:, a r a t  i o n  , 
c a n ,  e i t h e r  b e f o r e  o r  a f t e r  t h e  decree o f  j u d i c i a l  s e p a r a t i o n ,  a p > l y  
f o r  secured p e r i o c l i c a l  paymen t s  u n d e r  s.22 

A 1. t e r n a t, i v  e 1 y s> e 

( 6 4 )  

6 0 .  I n  e f f e c t ,  t h e r e f o r e ,  pe rmanen t  a1i;nony f o r  t h e  wi fe  has 
o n l y  one m i n o r  u s e  i n  p r a c t i c e :  a lump sum c a n  b e  awarded  i n s t e a d  o r  
i n  n c l d i t l o n .  T h e r e  i s  a l s o  t h e  p o i n t  r z f e r r e d  t o  i n  p a r a . 4 4 ( b )  
above :  v i z . ,  t h a t  i f  t h e  hasband  f a j  Is t o  pay the a l i m o n y  d u e ,  h e  

i s  e x p r e s s l y  s t a t e d  by s .20 (1 , )  t o  b e  l i a b l e  f o r  n e c e s s a r i e s  f o r  t h e  

u s e  of  t h e  wife. I n  o t h e r  r c saec t s  a b e t t e r  reinedy i s  a v a i l a b l e  
i n  t he  f o r m  of p e r i o d i c a l  payments. On t h e  o the r  liarid i t  d o e s  

p e r f o r m  sone f u n c t i o n  a s  r e l i e f  f o r  the husband .  This i s  because 
i t  i s  t h e  o n l y  way t h a t  h e  c a n  o b t a i n  f i n a n c i a l .  s u p p o r t  f rom his  

wife if s h e  i s  g r a n t e d  a j u d i c i a l  s e p a r a t i o n  o n  t h e  grourid of his 
i n s a n i t y .  

* I  

P e r i o c l i r a l  P a v m e n t s  a f t e r  R e s t i t u t i o n  D c c r s  

61 .  Under  s .21 where a dccree of r e s t i t u t i o n  o f  c o n j u g a l  r i g h t s  

i s  niade o n  the a p p l i c a t i o n  o f  the  wife ,  tlie c o u r t  itiay o r d e r  t.he 



d o e s  riot e s p r e s s l y  say s o ,  s u c h  payments  car inot  b c  made t o  Jast  
beyond j o i n t  l i v e s  (65) 

62 , Under  s , 2 1 ( 3 )  i f  t h e  husband  o b t a i n s  an o r d e r  f o r  r e s t i -  
t u t i o n  of c o n j u g a l .  r i g h t s  g g a i n s t  t h e  wife  and  she -i.s i n  r e c e i p t  of 
a n y  p r o f i t s  of' t r a d e  o r  e a r n i n g s ,  t h e  w i f e  nay b e  o r d e r e d  t o  pay hi.in 
o r  t h e i r  c h i l d r e r i  " s u c h  p a r t  of t h e  p r o f i t s  o r  e a r n i n g s  as t h e  c o u r t  
t h i n k s  r e a s o n a b l e  t o  be p a i d  p e r i o d i c a l . l y  by the wife". T h i s ,  t h e  
o n l y  p r e s e n t  power t o  o r d e r  t h e  wire t o  pay "117~i.11tenarice" t o  the 

iwsband  ( e x c e p t  i n  cases o f  his i n s a n i t y ) ,  i s ,  f o r  . no a p p a r e n t  
r e a s o n ,  l i m i t e d  t o  cases  &erg  h e  o b t a i n s  a decree o f  r e s t i t u t j . c n  - 
aL.rernedy which i s  h a r d l y  e v e r  u s e d  and  s h o u l d  be  c o n s i d e r e d  f o r  
a b o l i t i o n  i n  a r e f o r m e d  d i v o r c e  law.  I t  a l s o  seems anornalous t h a t  

the payments  c a n  he awarded  o h l y  o u t  o f  p r o f i t s  of t r a d e  o r  e a r n i n g s  
and n o t  o u t  of u n e a r n e d  income.  

6 3 .  \'illereas mai n t c n a n c e  payments  a r e  e x p r e s s e d  t o  be e i t h e r  
' ' annualq '  sums o r  "mon th ly  o r  weekly" s u m s ,  p e r i o d i c a l  payments  a r e  
m e r e l y  d e s c r i b e d  as  " p e r i o d i c a l "  w i t h  no l i m i t a t i o n  on t h e  p e r i o d  ( 6 6 )  

S i m p l i f ' i c a t i o n  of  Forms of M a i n t e n a n c e  

64. We see no j u s t i f i c a t i o n  f o r  the cont j .nued  d i s t i n c t i o n s  
be tween t h e  v a r i o u s  f o r m  of m a i n t e n a n c e  and  t h e  modes of  t h e i r  
payment .  I n t e r i n ]  a l i m o n y ,  m a i n t e n a n c e ,  a l i m o n y  and  p e r i o d i c a l  payments  
s h o u l d  be a b o l i s h e d  and  r e p l a c e d  by .a s i n g l e  form of p e r i o d i c  
f i n a n c i a l  r e l i e f ,  a v a i l a b l e  i n  a l l  c l a s s e s  of n i a t r i m o n i a l  p r o c e e d i n g s ,  
which  the c o u r t  c o u l d  award  t o  e i t h e r  s2ouse  o r  a n y  c h i l d r e n .  I t  
would b,e known a s  m a i n t e n a n c e  and  c o u l d  be p e r m a n e n t ,  i n t e r i m  o r  
l i m i t e d  u n t i l  t h e  o c c u r r e n c e  of a s p e c i f i e d  e v e n t  o r  t h e  e s p i r a t i o n  
-or: a p a r t i c u l a r  t ime. An o r d e r  made p e n d i n g  the h c a r j . n g  o f  a s u i t  
for  d i v o r c e  o r  o t h e r  p r i n c i p a l  r e l i e f  s h o u l d  continue i n  f o r c e  
a f t e r  the decree u n l e s s  t h e  c o u r t  o therwise  o r d c r e d ,  As i n  the 

case of  m a i n t e n a n c e  a s  p r i n c i p a l  r e l i e f ,  t h e  c o u r t  s h o u l d  have  t h e  
f u l l e s t  power a s  t o  t h e  n a t u r e  of  t h e  o r d e r  and i n  a l l  c a s e s  it 
srtoiild be p o s s i b l e  t o  o r d e r  s e c u r e d  m a i n t e n a n c e  

Du r a  t i o n  of Ma i nLe na n c  e 

6 5 .  I t  w i l l  have  been  o b s e r v e d  t h a t  i n  most cases nir t intenance 
Cannot bc o r d e r e d  t o  l a s t  beyond t h e  j o j n t  l i v e s  of t h e  spouses .  
A n  o r d e r  t o  l a s t  f o r  t h e  l i f e  of the r e c i p i e n t  c a n  be made o n l y  i n  



and 1vI ie t i ic : r  or n o t  the ma.i ntcnance i s  ordered t o  be secured .  

6 d  . T h e  sugges t j  on t h a t  thi.s proposa l  should estencl t o  
urisecurecl maintenatlce 'pcrliaps r e q u i r e s  j u s t i r i c a t i o n .  I L  niay be s a i d  

t i l a t  lln1.C::3S t,he I!usband (we assume t l i z l t  he i s  t h e  p a r t y  ordered t o  

pay)  h a s  c a p i t a l ,  there w i l l  be no p o i n t  i n  ordering m i n t e n a n c e  t o  
e x t e n d  bcyond his dea th  s i n c e  t h e r e  w i l l  be nothing  fro::^ Lvhicli t o  
pay i t .  There a r e  a number of answers t o  t h a t .  The f a c t  t h a t  tlic 

1,usbctnd inay preser , t ly  have no c a p i t a l  s u i t a b l e  t o  a f f o r d  securi ty  
c e r t a i n l y  does Rot mean t h a t  h e  swi.ll. n e c e s s a r i l y  l eavc  no e s t a t e  
when he d i e s .  T h i s  i s  no\v recognised by the I n h e r i t a n c e  (Fanlily 
Prowision) .-Act 193s and s .26 of t h e  Act of 1965 \vhich r e s p e c t i v e l y  
e n t i t l e  a widow and a former n i f e  t o  apply  then f o r  maj.ntenance o u t  

. o f  t h e  e s t a t e .  Nor does  i t  folloiv t h a t  hec 'ause a husband has  soiiie 

1 

i ' 

i '. 

a- 

c a p i t a l  t h c  c o u r t  w i l l  o r d e r  secured majntenancc t o  t h e  f u l l  c x t c n t  
o f  t h a t  c a p i t a l  o r  a t  a l l .  In o r d e r i n g  secui-.ity t h e  c o u r t  t h j n k s  

p r i m a r i l y  of  IIOW much oT t h e  husband's c a p i t a l  odght  t o  be t i e d  u p  
. t o  guard a g a i n s t  a d e f a u l t  i n  payment; t h e  ques t ion  whether o r  n o t  
mai1itenat:ce should extend f o r  t h e  w i f e ' s  l i f e  i s  riot t r e a t e d  as  the 

primary c o n s i d e r a t i o n  i n  o r d e r i n g  s e c u r i t y .  Y e t  i t  i s  only t o  t h e  
e x t e n t  t h a t  s ecu r j - ty  i s  ordered t h a t  t h e  wife c a n ,  a t  p r e s e n t ,  o b t a i n  

. naintenance f o r  her l i f e .  Secondly,  it may be argued t h a t  practj.c.1- 
d i f f i c u l t i e s  :nay. be caused i f  the  maintenance i s  t o  cont inue  a f t e r  
t h e  husband's  dea th  i n  c a s e s  where no SUB has  p rev ious ly  becn  s e t  

s o ' l u t j o n  is p r e f e r a b l e ,  namely, t o  e n d  u n s e c u r e d  rnajntcnaricc on L!IC 

c a t i o n  a f t e r  his dea th  under the I n h e r i t a n c e  (Family P rov i s ion )  

. a s i d e  t o  secure  t h e  payincnts. Hence, i t  i s  s a i d ,  the  p rcsen t  

I dea th 'o f  the husharid b u t  t o  e n t i t l e  t h e  wife t o  inake a ncw app11- 

A c t  1938 o r  s.26 of  t h e  1365 Act.  T h a t  o b j e c t i o n ,  hoivever9 see.:is t o  
b e  s u f f i c i e n t l y  answered by t h e  f a c t  t h a t  many e s t a t e s  a r e  s u b j e c t  
t o  l i a b i l i t i e s  t o  pay con t inu ing  sums  ( a n n u i t i e s ,  c h a r i t a b l e  
dona t ions ,  e t c  . )  and t h i s  does not  i n  p r a c t i c e  cause in supe rab le  
d i f f i c u  1 t y  . 
67 * As the  law now s t a n d s  t h e r e  a r e  a number of rcasons why i t  

would b e  more convenient f o r  the r e c i p i e n t  o f  maintenance i f  unsecured 
a s  iw11 a s  sccu red ,  inairitenancc could be made t o  r u n  on f o r  t h c  
d u r a t i o n  o r  t h e  paycc ' s  l i r e  i n  p r c f c r c r c c  t o  iiaving t o  r c > l y  O I I  t t i c  

ina!;irrg of  an a p p l i c a t i o n ,  u n d e r  the  Tnirer-itailcc (I:a-nily P r o v j  s io t r )  

Act o r  s.26 o!' t.hc 1965 .4ct ,  n f t c ~ .  the  p a y c r ' s  dcnth.  If tiic poivcrs  

- 31 - 
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o f  t,~lc c o u r t  t o  v a r y  01- discl-iargc: or't~cr's (see i ~ : ; ~ i . ' ~ ~ ~ ; ~ ~ ~ ~ - - ~ ' ~  ~YI .GLV) 

ii t o  c n a b l e  t h e  wife t o  r c~cove i '  a i ' rcars  ouI;si;oi~tiJ.iig a t  tlie 
~ L - d b a i i d ' s  d e a t h  ( see  p a r a s .  14.8-1 52  1 ) e l . o ~ )  w r c  riiacie adcqiintc as v,~: 

p r o p o s e ,  tyt fo o f  t hese  argurncnts \vouId d i sa l )pea r .  'l'here i.s, iioiVt:Vc:id2 

the  f u r t h e r  d . i f f icu1t -y  t h a t  tlhc c o u ~ * l ;  d o c s  not, cscrci.se i .ts poii'crs 
u n d e r -  t h e  I n h e r i t a n c e  ( F a m i l y  P r o v i s i o n )  A c t  o r  s. 26 o f  the  1965 A c t  
( o r  his n o t  u n t i l  r e c e n t l y  ' -  see p a r a s . 7 2  and  7 3  bel.ow) i n  the  

same way as i t  d o e s  when a w a r d i n g  m a i n t e n a n c e  i n t e r  v i v o s .  F u r t l i e i - -  

more t ' h e s e  p r o v i s i o n s  a p p l y  o n l y  i f  t h e  d e c e a s e d  d i e d  c lomic i led  i n  
E n g l a n d .  Hence t h e  husband c a n  d e f e a t '  t h e  w i f e ' s  cIaj.m by chang.i.rng 
h i s  d o m i c i l ,  So h e  c a n  by d j - s p o s i n g  o f  h i s  p ropc t r ty  i .n ter  v j .vos  t o  
Ais mistress o r  c h i l d r e n .  c 

I 1 

I 68. However, e v e n  i f .  the c o u r t s  exerciseci t h e i r .  po\ver u n d e r  
t h e  I n h e r i t a n c e  ( F a m i l y  P r o v i s i o n )  A c t  o r  s.26 i n  t h e  same lvay as 
they do when a iva rd ing  m a i n t e n a n c e  i n t e r  vivo-5, we \vould recoiniiend 
t h a t  the c o u r t  s h o u l d  be  empowered t o  award u n s e c u r e d  m a i n t e n a n c e  
f o r  the l i f e  o f  t h e  p a y e e .  If the c o u r t  had this widel-. power t o  

- 

award m i n t e n a n c e  c o n t i n u i n g  f o r  the  l i f e  o f  thc  n i f c  i t  tvoulcl kJe i n  
a b e t t e r  p o s i t i o n  t o  d e a l  w i t h  t h e  i n t r a c t a b l e  problem of h e r  l o s s  
on  d i v o r c e  of a widow ' s  p e n s i o n  r igh ts  ( 6 7 ) .  
t h e r e  i s  a n  earmarlced f u n d  o u t  o f  wh ich  t h e  main!cnance i s  t o  be  
p a i d ,  a t e m p o r a r y  c e s s a t i o n  of  paymen t s  on t h e  d c a t h  of  t h e  husba l id  

i s  o f t e n  i n e v i t a b l e ,  i f  o n l y  b e c a u s e  1.here w i l l  b e  no o n e  t o  pay ii 

r t  i s  t r u e  t i i a t , u n l e s s  . 

u n t i l  a g ran t  of  p r o b a t e  o r  l e t t e r s  ai' a d n i n i s t m t i o n  i s  o b t a i n e d ,  
On t h e  o t h e r  h a n d ,  s i n c e  u n s e c u r e d  m a i n t e n a n c e  i s  t h e  r u l e  and  
c-ecureci the e x c e p t i o n ,  t h e  wi.fe o r  ex-wife u n d e r  the p r e s e r i t  systeni 

u s u a l l y  sur fe rs  a c e s s a t i o n  o f  main te i ia i ice  wh ich  l a s t s  u n t i l  she 

s u c c e e d s  i n  a claim u n d e r  t h e  I n h e r i t a n c e  (Family P r o v i s i o n )  A c t  ox' 
s.26. She  would c e r t a j - n l y  f a r e  b e t t e r  i f  h e r  r i g h t s  r ema ined  u n t i l  
t h e  e x e c u t o r s  a p p l i e d  f o r  a v a r i a t i o n .  
a f resh  a p p l i c a t i o n  and  g e n e r a l l y  t h e  e x e c u t o r s  would be .in a b e t t e r  

p o s i t i o n  t o  a p p l y  t h a n  t h e  wife o r  ex--wife., T h e  e s t a t e  might 

s u f f e r  u n d u l y  i f  there was d e l a y  o n  t h e i r  p a r t  i n  a p p l y i n g  f o r  a 
v a r i a t i o n  which  would be a p p r o p r i a t e ,  u n l e s s  t h e  c o u r t ,  when i t  m2cle 

t he  o r i g i n a l  order,  was able t o  f o r e s e e  the p o s i t i o n  o n  t h e  hushai2d 's  
d e a t h  w i . t h  u n u s u a l  a c c u r a c y .  On t h e  o t h e r  hand this h a r d s h i p  

I 

T h i s  m i g h t  be c h e a p e r  t h a n  

c o u l d  be  a v o i d e d  by b a c k d a t i n g  t h e  v a r i a t i o n .  

6 9 .  We have a l r e a d y ,  i n  c o n n e c t i o n  w i t h  m a i n t e n a n c e  as 
p r i n c i p a l  r e l i e f ,  r a i s e d  t he  q u e s t i o n  w h e t h e r  a n  e x - s p o u s e '  s r igl i t  

t o  m a i n t e n a n c e  s h n u l d  cot, cease o n  re-marriage '68' .  T h e  s=me 
q u e s t i o n  a r i s e s ,  of course i n  c o n n e c t i o n  w i t h  m a i n t c n a n c c  2s 
a n c i l l a r y  r e l i e f  arid we s h o u l d  w e l c o a c  v i c w s  on j t. 

. 
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;;:aiiitctiai-ice out;  o r  a d c c e a s e c l ’ s  e s t a t e  i f ’  tic o r  slrc lias riot made 
~;c;is;;nni,l.c provi.s.i.on f o r  them.  
a l i k e .  rj.ghL i s  a r f o r d c d  t o  a d i v o r c e d  wi.fe o r  lrusbsnd who has not 
i e e - m r r i e d .  These 2 r o v i s i o n s  w i l l .  be d e a l ~ t  wi . th  i n  g r e a t e r  d e t a i  1 

i n  o u r  s u b s c q u e n t  st;udji of t h e  law o f  fami.l.y p r o p e r t y .  Even o n  the  

prcsent bas-is of f a m i l y  p r o p e r t y  t h e y  a r e  i.n iioecl of r e v i c w  notl*:it!l- 
s t a n d . i n ~  c e r t a i - n  improveinents  iiiade by t h c  I’ami3.y P r o v i s i o n  Act ,  19G6 
b u t  here n o  more will be s a i d  t h a n  i s  s t ; r j . c t ; ly  n e c e s s a r y  i n  thc 

. .  p r e s e n t  c o n t o r t .  T h e  - I n h e r i t a n c e  (Fami.ly I ’ royis i .on)  A c t  i s  n o t  

f A 7 0 1  U n d e r  ss .26-2S oI’ tile A c t  of  190) 

t c c i ? n i c a L l y  a n c i l l a r y  re3 ie f  i t i  mat r imon i  33 p r o c e e d i  ngs; i n d e e d  

j u r i  s d i c t j o n  u n d e r  the A c t  i s  n o t  cxe rc j  s ~ c l  by  tlie D j s o r c e  C o u r t  b u t  
by the Cliaiicery D i v i s i o n  ai-id, i n  t h e  case o r  sinal1 e s t a t e s ,  the  

c o u n t y  c o u r t .  
s p o u s c s  a s  docs s . 2 6  of t h e  A c t  o f  1965 111 t h e  case o f  d i v o r c e d  
c o u p l e s .  

% .  

But i t  p e r f o r m s  the  samc f u n c t i o n  as r e g a r d s  s e p a r a t e d  

71. These p r o v i s i o n s  p a r t i a l l y  f i l l  tlie gap  l e f t  by t h e  f a c t  
t h a t ,  a t  p r e s e n t ,  m a i n t e n a n c e  a\varded i n t e r  v i v o s  t o  a wife r l tor-~mlly 

. ceases on tlic d e a t h  of  the h u s b a n d .  I t  i s  u n l i k e l y  t h a t  the  h u s h a r : d  

w i l l ’  have p r o v i d e d  f o r  her i n  h i s  w i l l  and  i f  t h e r e  has bcen a 

d i v o r c e  she w i i l  n o t  i n h e r i - t  o n  his i n t e s t a c j i  o r  b e  e n t i t l e d  t G  a 
; lension a s  h i s  widow. t ience ,  s h e  i s  g i v e n  t h e  r igh t  t o  a p p l y  t o  
t h e  c o u r t  f o r  m a i c t e n a n c e  o u t  o f  h i s  e s t a t e  i.f \vhat she a c q u i - r e s  
u r ,de r  h i s  w i l l  o r  i n t e s t a c y  i s  n o t  s u c h  as t o  make reasonable  
p r o v i s i o n  f o r  her  x a i n t e n a n c e .  Such  reasonable p r o v i s i o n  a s  tile 
c o a r t  t h i n k s  f i t  m y  t h e n  be made e i t h e r  by  way of p e r i . o d i c a 1  p a y e n t s  
t e r x i n a t i n g  n o t  l a t e r  t h a n  t h e  w i f e ’ s  dea th  o r  r e - m a r r i a g e  o r  by \\.a)’ 

o f  I.Uri~p sum. I t  wi.11 be  o b s e r v e d  t h a t  the husband i s  a f f o r d e d  a J . i k E t  

r i g h t  n o t w i t h s t a n d i . n g  t h a t .  a t  p r e s e n t  the  wife i s  nor ina l ly  u n d e r  rici 

l e g a l  l i a b i l i t y  t o  m a i n t a i n  h e r  hi lsband.  

a d i v o r c e d  w i f e  o r  husband u n d e r  s . 2 6 ,  no a p p l i ’ c a t i o n  c a n  b e  made 
‘ i f  h e  o r  ‘she h a s  r e - m a r ~ - i e d ( ~ ’ )  and the c o u r t  mus t  have  regard,  

IViien the a ; j p l i c a t i o n  is’ by 

a l . i a ,  t o  a n y  a p p l i c a t i o n  f o r  m a i n t e n a n c e  inter v i v o s  ai-id t o  t h e  o r d e r  
made on  s u c h  a p p l i c a t i o n  (72)  

72. . T h e  principles upon w h i c h  t h e  c o u r t s  h a v e  a c t e d  i n  making  
-ar, a w a r d  u n d e r  t hese  p r o v i s i o n s  h a v e  been  very d i f f e r e n t  f rom t h o s e  

* a p p l y i n g  t o  a:,uards of n m i n t c n a n c c  j n t c r  v i v o s .  T h e  t e s t  a p p l i e d  lii;s 

6 9 .  Thc  amc-ritlcd RcL i s  r a p r i n t e d  i n  the  Th j i -d  Schodu3c t o  tlic 

70. A s  a l s o  :~rricndccl by tlic Faillily P r o v i s j o i i  i lc t  1966.  
71. S . 2 6 ( 1 ) .  

Fai11ily I ’ rovis ion  ,Act 13G6. 

72. S.zG(/,), - - - j, - 



(74) * h e  I iad i_been  . l . iv ing  f o r  many yea r s .  Stamp J .  sajcl 

' r .  

1 "It wouId no d o u b t  h a v e  been  r e a s o n a b l e  f o r  
the d e c e a s e d  o u t  o f  his v e r y  sina1.l e s t a t c  t o  
h a v e  made up t o  his wife  the ~ f l  it week site was 
t o  l o s e  by hi.s d e a t h ,  b:it a j u d g e  canr to t  i n t e r -  
fe re  w i t h  t h e  deceased ' s  d i s p o s i . t i o n s  increly 
b e c a u s e  he t h i n k s  t ha t  h e  would have becii 
i n c l i n e d ,  i f  tie had  b e e n  i n  t h e  p o s i t i o r i  o f  the  
deceased, t o  nialie p r o v i s i o n  f o r  t h e  cla.i.iriarit. a 
The c o u r t  has t o  f i n d  t h a t  i t  was  unrcasonable 
o n  the p a r t  o r  the d e c e a s e d  t o  ~i: ike  nc) p r o v i s i o n  .. . o'r .*. n o t  t o  m a k e  a l a rge r  p r o v i s i . o n " .  

He was a l s o  p r e p a r e d .  t o  a c c e p t  t h a t :  

,"where the deceased's es t a t e  i s  so .smal.I. ai-id 
t h e  means of the cJ.airnarit s o  e x i g u o u s  t-.liat the 
O I I l j r  e f f e c t  of' mak ing  p r o v i s i o n  Tor  t h e  clai .rnant 
w i l l  b e  p r o  t a n t o  t o  relieve the I \ ia t jnr!al  
A s s i s t a n c e  F u n d ,  i t  woc ld  n o t  be unreasCjij;j.blg I... 

f o r  t h e  d e c e a s e d  b o  make no provis iory" '  - - .  . 
I n  I R e  N a t k i n s  -- (75) i t  has h e l d  n o t  u n r e a s o n a b l e  t o  i:ial<e no p r o v i s i . o n  
o u t  'of a l a r g e  e s t a t e  f o r  a m e n t a l l y  d e f e c t i v e  d a u g h t e r  who was 

b e i n g  m a i n t a i n e d  f ree  of  charge u n d e r  t h e  N a t i o n a l  I I e a l t h  S e r v i c e ,  
These cases  were b r o u g h t  u n d e r  the I n h e r i t a n c e  (F'anii l y  P r o v i  s i o n )  
A c t ,  n o t  u n d e r  t he  h Ia t r i . non ia1  C a u s e s  A c t .  A l t h o u g h  t h e  w o r d j  ng  of 
the  two A c t s  i s  not  i d e n t i c a l  tliei-e appear  t o  be no m a t e r i a l  - -  
d i f f e r e n c e s  and  i n  R e  Ta lbo t  (76 '  i t . w a s  h e l d '  t h a t  t h e  same p r i n c i p I e s  
s h o u l d  be a p p l i e d ,  

73 As i l l u s t r a t e d  by the cases  c i t e d ,  t h c s c  p r j n c i p l e s  arc 
very d i f f e r e n t  froin t h o s e  t h a t  would be a d o p t e d  when a w a r d i n g  
i . l a in tenande  I i n t e r  v i v o s :  c f .  P a r r y  v .  Par ry  (77)  . I+owever,  Soi!le 

D i v o r c e  J u d g e s  seem t o  be s t r i v i n g  t o  i n t e r p r e t  t h e i r  s t a t u t o r y  
powers r a t h e r  more l i b e r a l l y  than t h e  Chance ry  J u d g e s  !have done .  
I n  Re B e l l m a n  Decd. ( ? 8 )  it  was a r g u e d  t h a t ,  a s  t h e  !~Ia t r i inonia l .  
C a u s e s  A c t  r e q u i r e d  t h e  c o u r t  t o  " b e  s a t i s f i e d ' '  t h a t  the d e c e a s e d  
had  n o t  rnade r e a s o n a b l e  p r o v i s i o n ,  w h e r e a s  t h e  1938 A c t  m e r e l y  
r e q u i - r e d  the c o u r t  t o  b e  "o f  o p i n i o n "  t h a t  h e  had  not done  s o ,  t h e  

7 3  0 

74.. . 
75. .  
76 .- 
77. 

j 
j 7 8 .  

'Re E .  Dccd.  D96q 1 N.L.R.  709. 
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OIIUS u n d c r  tlie h1atr.i.ziori.i a l .  C a u s e s  A c t  w;-~s cvcri 1icovi.ctr.. ScaI,i!inl1 J . 
cij.tl riot incti*&ly r e j e c t  t 1 - l . i  s vic\v b i r t  said t11:it  the c l u t ) .  o f  t l ~ c  c ~ ) u r ' C  
\\la s s 1.:iip 1.v ' I t 0  re .ach ;I. co1ic3usi .on as  t o  Jvi,ether o r  1 1 0 t  j . t  1.s 
estubl- is l ied by i h c  evjdcrrcc t l i a t  i .t  wouId have bccn rcnsona5J.c r o r  
tile dcccascti t o  ma!.:c p r o v i s i o n  f o r  t h e  I n a i n t e n a n c e  of the 

a p p  l .~LCant ' '  (''I . 
- Ro Iic 1 - t  s ( 8 0 )  . 
J.ature iias s a i d  j -n  b 3 t h  A c t s .  If it were c o n s i s t e n t l y  a p p l i e d  there  

m a i n t e n a n c e  from a deceased ' s  e s t a t e .  

I .  

T i i i s  a p p r o a c h  was fol . lowed by Simon P ,  i n  -- Roberts 1'- 

T h i s ,  /indeed, a p p e a r s  t o  be  p r e c i s e l y  wiiat t h e  1egi.s- 

- WOLI J.d be less d i f f e r e n c e  between n a i n t e n a n c e  j n t e r  vi .vos and 

74 I n  view of the c o n f l i c t i n g  i n t e r p r c L a t i o n s  by  t h e  c o u r t s  
of the I n h e r i t a n c e  (FarniLy P r o v i s i o n )  A c t  arid s.26 of t he  A c t  of 1 9 6 5  

. .  

we s u g g e s t  that; t h e  l a n g u a g e  of t h e s e  s e c t i o n s  be  r e c o n s i d e r e d .  
i. 

. F u r t h e r  x e  t h i n k  t h a t  c o n s i d e r - a t j . o n  m u s t  be  g i v e n  t o  t he  q u c s t i o n  
wlicthcr a cl.aij,a u n d e r  s .  26  s!iould be bar red  by r e - m a r r i a g e  and 

whet!lCr p e r j . o d i c a 1  m a i n t e n a n c e  awarded  u n d e r  t h a t  s e c t i o n  o r  t h e  _*r 

Inheritance (Fami. ly  Provj . s i .on)  A c t  s h o u l d  automati .cal ly  cease o n  
. r-e-marriage.  I f  the g e n e r a l  ru le  r e m a i n s  t h a t  r e - m a r r i a g e  d o e s  . n o t  

. e n d  a r.igIit t o  cI .a i in  m a i n t e n a n c e  ( i t s e l f  a q u e s t i o n  wkiich we have . .  

r a i s e d  f o r  cons i .c ie ra t i .on  ( " ) ) ,  we f i n d  some d i . f f i . c u 1 t y  i n  supy1ort;ing 
' .  t h e s e  e s c e s t i o n s  t o  t h e  gencra l  r u l e .  We shal.1 welcoinc v i e w s  or? 

tl-iis. 

U n s u c c e s s f u l  P e t i t i o n s  

75 * -  

j u d i c i a l  s e p a i - a t i o n )  f a i l s ,  so, a t  p r e s e n t ,  d o e s  t he  w i f e ' s  c l a i m  
f o r  a a i n t e n a n c e  by ivay o f  a n c i l l a r y  r e l i e f  The a s s u m p t i o n  seeins 
t o  h e  that ;  if the s u b s t a n t i v e  p e t i t i o n  i s  d i s m i s s e d  t h e  p a r t i e s  ivi3-1. 
Pesme c o h a b i t a t i o n  o r  t h a t ,  i f  t h e y  do  n o t ,  t h e  wife w i l l  have 

f o r r e i t e d  h e r  ri.ght t o  be m a i n t a i n e d .  The f i r s t  a s s u m p t i o n  i s  
o b v i o u s l y  u n f o u n d e d .  The p a r t i e s  o c c a s i o ? . a l . l y  come t o g e t h e r  a g a i n  
a f t e r  a decree n i s i  o r  r e m a r r y  a f t e r  a decree a b s o l u t e ,  b u t  we c a n  
r e c o l l e c t  no case i n  w h i c h  t h e y  have  been  r e c o n c i l e d  a f t e r  t h e  

di.srIiissa1 of c o n t e s t e d  d i . v o r c e  p r o c e e d i n g s .  To t h e  b i t t e r n e s s  of  a 
b r o k e n  marriage h a s  t h e n  b e e n  added  t h e  b i t t e r n e s s  of d e f e a t  - a 
conbina t ion  n o t  c o n d u c i v e  t o  a r e c o n c i l i a t i o n .  \VlTtlether t he  second  
assumption - t h a t  the wife w i l l  have  f o r f e i t e d  h e r  r i g h t  t o  be 

m a i n t a i n e d  - i s  w e l l - f o u n d e d  d e p e n d s  o n  t h e  c i r c u m s t a i i c e s .  iiad siie 
been d j  vorced t h e  c o u r t  c o u l d  h a v e  g r a n t e d  he r  m a i n t e n a n c e  e v e n  
t h O L l g I 1  she x i g h t  Irave been t h e  guilty p a r t y .  But .if, n o t  1-iaying 
becrt t l i .vorced,  siie claimed :na i -n t cnance  i n  nexv p r o c e e d i n g s  under- s . 2 1  

If. t h e  claim for- s u b s t a n t i v e  r e l i e f  ( d j - v o r c e ,  nu11. i ty-  O r  



s)-& ni ight  i io t  f a y e  a s  ive1.1.. 
t o  cstabJ.j.sli her  case \vould be i n  d e s e r t i o n  i f  slic fai.l.cd t o  re1;ur.n 
t o  tlie Ii:isband a n d  t h e r e f o r e  would n o t  b e  e n t i t l e d  t o  1 n 3 J  ntenancc 
u n d e r  s - 2 2  a s  now \voided. B u t  t h e  husband nij.gIit become the d e s e r t e r  
i f  she made a g e n u i n e  o f f e r  t o  r e t u r n  a n d  h e  d e c l i n e d  h e r  o f f e r .  
And i f  s h e  liad f a i l e d  t o  e s t a b l i s h  a case  o f  c r u e l t y  s h e  m i g h t  
n e v e r t h e l . c s s  b e  j u s t i f i e d  i n  J - e a v i n g .  h im i f  his c o n d u c t  was s u c h  as 
t o  make i t  r e a s o n a b l e  f o r  h c r  t o  do s o , ' d e s p i i ; e  t h e  f a c t  t h a t  t h e  

c o n d u c t  d i d  n o t  amoilnt t o  l ega l  c r u e l t y .  

Normal.1y a wife  pe t i t j . one1-  who fa i I .ed  

/ 

76 0 We know of no case i n  wh ich  a 2 p l i c a t i o n  u n d e r  s . 2 2  has  b e e n  
. made a f t e r  u n s u c c e s s f u l  d i v o r c e  p r o c e e d i n g s ;  t h e  overwl-ieImj.ng . 
m a j o r i t y  of p e t i t i o n s  a r e  s lc lccess fu l  s o  t h a t  the  q u e s t i o n  ra re ly  
&r ises ,  The  de fec t s  i n  the p r e s e n t  laidv a re  n o t  t h e r e f o r e  a mat te r  
of g r e a t  i m p o r t a n c e  b u t  on b a l a n c e  we t h i n k  t h a t  t h e  l a w  c o u l d  be 

imp rove'd by cmpoive r i. ng  the cou  r t  t o  g r a n t  m a  i. n tena.  nc  e no t w i t  h s t a nd j. ng 
t h a t  a p e t i t i o n  f o r  d i v o r c e ,  e t c . ,  i s  d i s m i s s e d  ( t h u s  making  i t  
u n n e c e s s a r y  t o  s t a r t  new p r o c e e d i n g s ) .  T h i s  i s  the p o s i t i o n  i n  
Au st ra 1 i a  (82). I t  h a s . b e e n  u r g e d  o n  LIS t h e t  the  p r o s p e c t  o f  t h i s  

r e l ie f  would e n c o u r a g e  i r r c s p o n s i b l e  s e p a r a t i o n s ,  t h e  p a r t i e s  
f e e l i n g  t h a t  they have  n o t h i n g  t o  l o s e .  We t h i n k  o n  t h e  o t h e r  hand ,  
t h a t  t h e  c o u r t  wh ich  h a s  head t h e  p e t i t i o n  i s  i n  t h e  best p o s i t i o n  t o  
do j u s L i c e  be tween  t h e  p a r t i e s ,  thougl i  it may ive1.1. t h i i t k  i t  a d v i s a b l e  
t o  a d j o u r n  t h e  i s s u e  o f  m a i n t e n a n c e  t o  be  d e a l t  w i t h  i n  Chambers  a t  
a l a t e r  d a t e  when t l i c i r  i n t e n t i o r s f o r  t h e  f u t u r e  have bccorne 
c l e a r e r  and some of the hea t  h a s  d i e d  o u t  of t h e  d i s p u t e .  

77.  
aiva 

I n  t h e  A u s t r a J i a n  l e g i s l a t i o n  t h e  c o u r t  may n o t  make a n  
r d  i n  f a v o u r  of t h e  u n s u c c e s s f u l  p e t i t i o n e r  ( 8 3 3  u n l e s s  s a t i s f i e d  

t h a t  t h e  p r o c e e d i n g s  f o r  t h e  s u b s t a n t j v e  rel  i c f  were i n s t i t u t e d  i n  
good f a i t h  and t h a t  t h e r e  i s  no r e a s o n a b l e  l i l c c l i h o o d  o f  r e c o n c i J i - -  
a t i o n .  We t h i n k  i t  o b v i o r i s l y  r i g h t  t h a t  t h e  c o i t r t  shoulci  b c  a b l e  

t o  award the s u c c e s s f u l  r e s p o n d e n t  ma.i n t e n a n c e  a n d  We t h i n k  t h a t  
t h e  e x e r c i s e  o f  t h e  power t o  award i t  t o  a n  u n s u c c e s s f u l  p c t i t i o n e r  
s h o u l d  b e  s u b j e c t  t o  a s a f e g u a r d  - b u t  n o t  the  same a s  i n  t h e  

A u s t r a l i a n  l e g i s l a t i o n .  .4s we h a v e  a l r eady  s a i d ,  we t h i n k  t h a t  t h e  
\ 

p r o s p e c t s  of r e c o n c i l j a t i o n  i n  these cases  a re  m i n i m a l  and  we t h i  111: 
t h a t  the  s u b j e c t i v e  character of t h e  t e s t  o f  good f a i t h  i n  the 
i n s t i t u t i o n  i f  p r o c e e d i n g s  would b e  improved  by s u b s t i t u t i o n  o f  
t h e  o b j e c t i v e  t es t  of w h e t h e r  i t  was r casonab le  to i n s t i t u t e  t h e  
p roceed  i ngs . . .  

82 .  Scc s.89 of t!rc I l lnt , r jmonial  C a u s e s  Act 1953 ( A p p e n d i x  C )  

8 3 .  Sec  thc  anicnt1.i n g  klat,rimor, ia21 Causcs A c t  N O  . 39  of 1965 
( A p p c i i t l i s  C )  . 
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! ; c I , L 3 , c ~ i i ~ ~ r i 1 - . s  -- 
( 8 4  ) U ~ ; d e r  s. 17 o n  g r a i l t j . n g  a .decree o f  d i .vorce  o r  nu.1 1.j.t-j w. 7 s .  

t IIC c c) U r t, :!:ay v ;1. r y a n y I '  a n t e - n u  1) t. i a 1 o r' 1, o s t - I 111 !I 1, j. a 1 s c t t, l C ~ I I I  CJ i'i t s " 

tile c o u r t  g ran ts  a d i v o r c e  ( o r  j u d i c i a l  s epa ra t i . on i8"  1 by reason 
o f  the ac luJ . te ry ,  c i c s c r t i o n  o r  c r u e l t y  of  the  wi.fe t h e  c o u r t  niay 
o r d c r  her  t o  s e t t l e  a,ny o f  h e r  p r o p e r t y  Tor- the b e n e f i t  o r  t he  

i 11 i:o ce n t h a  sband  a nd/o r ch i 1.d re n 

79. I t  w i l l  be o b s e r v e d  t h a t  s .17(2)  i s  avni .3 .able  o n l y  i n  

f a v o u r  o r  t h e  husband  and  o n l y  i f  he j.s t h e  i n n o c e n t  p a r t y .  O n  th.is 

o c c a s i o n  i t  i s  the husband  i n  whose f a v o u r  there  i s  d i s c r i m i i : a t i o i i ,  
,AnomaloortsJ.y, t h e r e  i s  no .po;ver t o  o r d e r  a husband  ( i n n o c e n t  o r  

. .  g n i l t y )  t u  s e t t l e  his p r o p e r t y .  The Law S o c i e t y  h a s  dra1t.n o u r  

i'or tlie- k i i e f ' i t  o r  t l i e  partics o r  the c l l j i l d ren  (85) \v]]c]-(.; 

( 8 7 )  

. .  

L .  
a t t e n t i o n  t o  t h e  f a c t  t h a t  t h i s .  c a n  h a v e  p a r t i c u l a r l y  r e g r e t t a b l e  
c o n s e q u c i \ c e s  a s  regarcls t h e  c h i l d r e n .  If the'  husband d i v o r c e s  the 

w i f e  a settIeinent o f  the  wi fe ' s  p r o p e r t y  may be  made o n  t h e  

childrein who nay,  i n d e e d ,  b e n e f i t  stil J. f a r t h e r ,  s i n c e  t h e  cour t  ca1-i 
orde r  any  d a m g c s  r e c o v e r e d  froin t h e  c o - r e s p o n d e n t  a l s o  t o  b e  

- s e t t l ed  (") . 
the  c h i l d r e n  are i n  a n  i n f e r i o r  2 o s i t i o n  s i n c e  no se t t l e i i1en t  of  the  

' % .  h u s l i a n d ' s  p r o p e r t y  c a n  be  o r d e r e d .  A d m i t t e d l y  he c a n  be  ordered  t o  
secure  a lump sun i n  f a v o u r  of  t h e  c h i l d r e n  ("), b u t  n o t  a f ' t e r  t h e y  
reach t h e  age of 2 1 ,  e v e n  i f  t h e y  c o n t i n u e . .  t o  r e y a i r e  s u p p o r t  d u r i n g  
a p e r i o d  of' f u l l - o r  p a r t - t i m e  e d u c a t i o n  o r  t r a i n i n g .  Any subse- 
q u e n t  payments  t o  t'hem by t h e  husband wi1I be v o l u n t a r y  payments 
and t h e r e f o r e  l i a b l e  t o  e s t a t e  d u t y  i f  he dies wj.thi .n f i v e  y e a r s .  

I f , ,  hoivever ,  it i s  t h e  wife who d i v o r c e s  t h e  husband 

80. If there  is a l r e a d y  a n  a n t e -  o r  p o s t - n u p t i a l  s e t t L e m c n t  
the  wife  and  c h i l d r e n  w i l l  be i n  a b e t t e r  p o s i t i o n  s i n c e  tliis c a n  
b e  v a r i e d  i n  t h e i r  f a v o u r  u n d e r  s . 1 7 ( 1 ) .  And f o r t u n a t e l y  a v e r y  ividc 

- i n t e r p r e t a t i o n  has b e e n  g i v e n  t o  t h e  e x p r e s s i o n  " a n t e -  o r  post,-. 
I i n p t i a l  s e t t , l e n e n t " ;  it has b e e n  h e l d  t o  cover  a n y  i n t e r  vi-,;os -- 
d i s p o s i t i o n  011 t h e  2 a r t i e s  t o  the xar t - iage o r  e i t h e r  o f  them i n  a 

n u p t i a l  c a p a c i t y  o t h e r  t h a n  a n  a b s o l u t e  d i s p o s i t i o n  i n  f a v o u r  oC 

one o f  t!-iem a l o n e .  I t  e n a b l e s  t h e  c o u r t  t o  go f u r t h e r  t h a n  j . t  

c o u l d  u n d e r  s u b s . ( 2 )  b e c a u s e  i t  may v a r y  the rights of a l l  t h e  
b . e n e f i c : i a r i e s  u n d e r  the  " s e t t l e m e n t "  so l o n g  a s  j . t  a c t s  in t h e  

overall . b e n e f i t  o f  t h e  c h i l d r e n  and  t h e  i n n o c e n t  p a r t y .  



8% 
the  tivo s u b s e c t i o n s  * Ii', f o r  cxanlpZe , Lhc husiiaiitl and  w.i.i'e acquj.1-e 
a housc: ;is bcrief i c i a I  j o i n t  t e n a n t s .  o r  t , enar i t s  j ~ i i  co:n.non tliis 

a p p a r e n t l y  c o n s t i t u t e s  a settleinerit which can b e  vaj-i.ed 
howevbr ,  tlie house i s  owi-led by one  s p o u s e  a . lor te ,  e v e n  though  a s  a 
r e s u l ~  of' a '  g i f t  by one t o  t h e  o t h e r ,  t h e r e  i s  no v a r j . a b l e  
s e t t 1 . k 1 i i e n t ( ~ ~ , ' .  
s e t t l e  it f o r  the b e n e f i t  of t he  i n n o c e r i t  husband a n d  c h i l d r e n  
u n d e r  s , l 7 ( 2 ) .  But  t h i s  c a n n o t  be  d o n e  i f '  i t  i.s t h e  husband who 
owns. T h e  c o u r t ' s  powers a r e  t h e n  1 i m i . t e t l '  t o  u s i n g  i t  a s  s e c u r i t y  

Some anomaIous resLi l ts  c a n  f l o w  froix t he  joi.nt, e f f c c t  o f  

. I f ,  ( 9 0 )  

. .  

/ 
I f  i t  i s  the w i f e  \.VhO owins, s h e  can be o r d e r e d  t o  

3 .  f o r  s e c u r e d  m a i n t e n a n c e . '  I f  +it wishes t h e  wi.fe t o  be e n t i t l e d  t o  
l i v e .  t h e r e ,  a l l  i.t c a n  do  i s  t o  e se rc i se  pe r s i . i a s ion  by p r o v i d i n g  for- 
F-educed m a i n t e n a n c e  so l o n g  a s  . t h e  husband  p e r i n i t s  t h e  wife t o  
r e s i d e  i n  t h e  h o u s e .  

8 2 .  S u b s .  ( 1 ) a p p l i e s  o n l y  where t h e  ' m a r r i a g e  h a s  ended. Hence 
there cai: be no v a r i a t i o n  of s e t t l e m e n t s  o n  a gi-ant  o f  j u d i c i a l  
s e p a r a t i o n  n o t w i t h s t a n d i n g  t h a t  i n  p r a c t i c e  tliis may. f r u s t r a t e  the 
who le  b a s i s  on  w h i c h  t h e  m a r r i a g e  s e t t l e m e n t  was made. On the 

o t h e r  hand t h e  wife may, u n d e r  s u b s . ( 2 ) ,  be or-der-ed t o  s e t t l e  her 
p r o p e r t y  where t h e  husband o b t a i n s  a j u d i c i a l  s e p a r a t i o n .  But  s h e  
c a n n o t  b e  o r d e r e d  t o  do s o  where he  o b t a i n s  a decree of n u l l i t y .  
The  h i s t o r i c a l  r e a s o n  f o r  t h i s  i s  t h a t  it was i -n t ended  t o  o p e r a t e  

, o n l ~ :  where she had comi i t t ed  a n i a t r i r n o n i a l  o f f e n c e  and h e n c e  it 

;vas t h o u g h t  t h a t  i t  s h o u l d  h a v e  no a p p l i c a t . j . o n ,  f o r  example ,  where 
h e  \vas. i n c a p a b l e  o f  c o n s u m i a t i n g  the marriage.  Bu t  t h e  5 o r d e r - - l i n e  
be tween  d i v o r c e  and n u l l i t y  h a s  now become s o  b l u r r e d  t h a t  there  
c a n  be no j u s t i f i c a t i o n  f o r  r e t a i n i n g  t h e  d i s t i n c t i o n .  A wife who 

h a s  wj.,lf 'ully r e f u s e d  t o  consummate o r  who c o n c e a l s  the  f a c t  t h a t  
s h e  was p r e g n a n t  by a n o t h e r  inan a t  t h e  t h e  of  the inarriage may be 

a s  c u l p a b l e  a s  o n e  who h a s  com:ni.tted a d u l t e r y ,  c r u e l t y  o r  
d e  se r t i o  n . 
83 * A f i n a l  anomaly i s  t h a t  a p p a r e n t l y  t h e  c o u r t  has no power 
u n d e r  s , 1 7 ( 1 )  t o  v a r y  t h e  terms of a s e t t l e m e n t  c r e a t e d  by w i l l 5  
n o t w i t h s t a n d i n g  t h a t  t h e  w i l l  d i r e c t s  t h a t  t h e  f u n d s  be h e l d  o n  
t h e  same t r u s t s  a s  t h e  marriage s e t t l e m e n t  ( 9 2 ' .  

anonia lcus  resul ts  f o r  it may be e n t i r e l y  a r b i t r a r y  w h e t h e r ,  and 
t o  what e x t e n t ,  t h e  s e t t l e m e n t  i s  A n t c r  v i v o s  o r  by w i l l  

T h i s  c a n  p r o d u c e  

(93) 

.- 

- 
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84.. We rccoiiunc~-rd t l i a  t t h e  c o u r t  s h o u l d  b e  gj.veii ;.I \ v i d e  ~ G ; S C I * ?  

srtch as t h a t  possc?ssed by the Aust ra1 . ian  coul - t s  (9') t o  o r d e r  ej.t,tlcy 

p a r t y  t o  s e t t l e  p r o p e r t y  f o r  t h e  b e n e f i . t  o f  a l l  o r  any of the par'c.ii:s 
t o ,  and t h e  c h i l d r e n  (") o f ,  t h e  m a r r i a g e  ant1 t o  v a r y -  ante- o r  post.- 

n u p t i a l  ' s e t t l e r n c n t s  made,  whether .- i . n t e r  v i v o s  o r  by w i l l  
c o u r t  c o u l d ;  f o r  exa:npq.e, o r d e r  one p a r t y  t o  s e t t l e  a c a p i t a l  St.li:l 

f o r  i n v e s t m e n t  i n  t h e  U n i t  T r u s t s  now adin i i i i s te rec l  by the Pilb1.i.c . 

T r u s t e e  s o  t h a t  the income was pa:lTadle t o  the o t h e r  p a r t y  f o r  1 . i fe .  

T h e  j o i n t ,  e f f e c t  of t h e  power t o  s e t t l e  and t o  v a r y  e x i s t i n g  s(:t;tl.e-- 
n ien ts  would a l s o  e n a b l e  t h e  cour.lt t o  d e a l  more a d e q u a t e l y  w i t h  

p.roblerns c o n c e r n e d  w i t h  t h e  ho::le. T h e  hlatr.~moniaJ. Horncs B i l l  now 
before P a r l i a : n e n t ,  wil.1 when e n a c t e d  h e l p  i n  th i s  regard bu t  its 
prov i s . i . ons  a r e  l i m i t e d ;  i t  d o e s  n o t ,  f o r  e x a m p l e ,  d e a l  w i t h  t h e  con- 
t e n t s  of t h e  hone b u t  o n l y  w i t h  the home. i t s e l f .  

. Tit<: ( 9 6 )  

85 .) At t h e  p r e s e n t  time, a p p l i c a t i o n s  u n d e r  s .17 of Lhe hlat~ried 

iVornen's Property A c t  1882 t o  s e t t l e  d i s p u t e s  be tween  husband and  

wife a s  t o  t h e  t i t l e  t o ,  o r  p o s s e s s i o n  o f ,  p r o p e r t y ,  c a n  be madc i n  
d i v o r c e  p r o c e e d i n g s ,  p r o v i d e d  t h a t  the a p p l i c a t i o n  i s  made b e f o r e  
.the. d e c r e e  a b s o l u t e ' .  F r e q u e n t l y ,  ho;vever, d i s p u t e s  d o  n o t  a r i s e  
c o a c e r n i n g ,  s a y ,  the  i n a t r i i n o n i a l  hoII!e u n t i l  a f t e r  decree a b s o l u t e .  
I t  i s  anomalous t h a t  w h e r e a s  a2pl ica l ; ions  c o n c e r n i n g  1 i a b j . l j . t y  t o  
m a i n t a i n  a former spouse c a n  be  d e a l t . w i t h  s u b s e q u e n t l y  a s  p a r t  U T  

t h e  o r i g i n a l .  d i v o r c e  p r o c e e d i n g s ,  c ! i spu te s  about  p r o p e r t y  canr?ot  e 

A c c o r d i n g l y ,  we recommend t h a t  the  power of the c o u r t  t o  determine 
p r o p e r t y .  d i s p u t e s  be tween  husband a n d  wife u n d e r  s.17 of t h e  A c t  of 
1882 should bE e x e r c i s a b l e  a f t e r  a s  we11 as  b e f o r e  a d i v o r c e .  F u r t h e r  
-.\re would i n v i t e  v i e w s  o n  whether the powers O S  the  c o u r t  u n d e r  t h e  

two ss.17 shou1.d n o t  be merged so t h a t  a t  a i l  times t h e  c o u r t  n i l 1  
have power t o  d e a l  v i t h  t h e  p r o p e r t y  o f  husband and  wife i n  a c c o r d -  
a n c e  w i t h  e q u i t a b l e  p r i n c i . p l e s  and  h a v i n g  r e g a r d  t o  the p a r t i e s "  
c o n d u c t  and  needs rather t h a n  on  t h e  b a s i s  of strict proprietary 

. 

rights (97)  
0 

94. Pvlatrinionial C a u s e s  A c t  1959 ( A u s t r . ) ,  s.86 (Append ix  C ) .  

9 5 -  Up CO t h e  same age a s  we recomaend f o r  m a i n t e n a n c e  o r d e r s ;  p a r & .  
9 6 ,  I t  d o e s  n o t  mat ter  whether t h e  settlcrrehrat i s  nadc 'by one 01' 

97. A f t e r  a c o n f l i c t  of j u d i c i a l  o p i n j o n  it. now Seeins t o  be  
b o t h  o r  by a t h i r d  p a r t y .  

g c n c r a l l y  a c c e p t e d  t h a t  t h e  c o u r t  a t  ] ; resent  rnus t  g i v e  c i ' f c c t  
t o  e x i s t j  rig p r o p r i c t a r j  r igh Cs , i f  a s c e r t a i n a b l e ,  J 11 a p p l  L--  
c a t i o n s  uitdcr s .  17 of the RIarr-i-ed \Voincn's Property A c t :  
ISationaJ I > ~ W V - J B C - ~ - = ~ ~  -I-. -- 13:i~iI; v .  - A i n s w o r t  ---- i i  1 7 9 6 9  A . C ,  ! I 73; 
-__I__- I ~ C ~ S O I ~  V *  IjcdSoii lmp-2 Q . U .  G 6 ,  C . A ,  

a 

. , . ~  ... . . . . .  . .. . .. . . . .- . - .. . . 
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8 k l d  

c:oui-t ( 0 1 '  a magj s t r a t ; e s '  c o u r t  w i t h i n  c e r t a i n  1i.nij.ts) t o  v;iry t h e  

ternis of a -mn.inteiiance a g r e e m e n t  ( a s  def'iiieci by s-23) wherc there  
h a v e  been cha i iges  of' C i r c u m s t a n c e s  or' t h e  agreC:inel1t d o e s  n o t  
c o n t a i n  p r o p e r  f i n a n c i a l  a r r a n g e m e n t s  f o r  any  c l i i l d  o f  the iiiarrj age e 

S i n c e  th i s  ppwer i s  d e c l a r e d  t o  be  w i t l i o u t  p r e j u d i c e  t o  a n y  o t h e r  
powers of t h e  c o u r t  t o  make  a n  o r d e r  f o r  f i n a n c i a l  p r o v i s i o n  arid 
s i n c e  s. 23 i n v a l i d a t e s  a n y  p r o v i s i o n  p u r p o r t i . n g  t o  r e s t r i c t  t h e  
r igh t  t o  a p p l y ,  it does  n o t  add much so f a r  as the wife is c o n c e r n e d .  
On the o t h e r  h a n d ,  j.n t h e  ra re  case  where the a g r e e m e n t  p r o v j - d e s  
f o r  payment  o f  m a i n t e n a n c e  by t h e  wife i t  d o e s  c o n f e r  on t h e  

---"--..I- 

(, :: 
S .24 o f  tlie Matrilno!jj.al Causes A c t  1965' e n a b l - e s  tiie 

6 

., 

-husband r i g h t s  which he would n o t  o t h e r w i s e  o b t a i n .  By s .25, where  
t h e  a g r e e m e n t  p r o v i d e s  f o r  t h e  c o n t i n u a n c e  of paymen t s  a f t e r  t h e  
&ath of one  o f ' t h e  p a r t i e s ,  a p p l i c a t i o n  t o  t he  c o u r t  c a n  be  made 
a f t e r  t h a t  d e a t h .  T o  t h a t  e s t e n t  i t  c a n  be  u s e d  by e i t h e r  s p o u s e  
a s  an a J . t e r n a t i v e  t o  s . 2 6 .  Because  o f  t h e  w o r d i n g  o f  t h e  s e c t i o n  
t h e  c o u r t s  have  g i v e n  a somewhat r e s t r i c t i v e  j n t e r p r e t a t i o n  t o  

. t h e i r  poxers  and a re  r e l u c t a n t  t o  v a r y  t h e  a g r e e m e n t  i f  t h e  changed  
c i r c u m s t a n c e s  a r e  o n e s  wlii.ch the p a r t i e s  c o n t e m p l a t e d  a s  

' p o s s i b i l i t i e s  a t  t h e  t i m e  when t h e  a g r e e m e n t  was ' e n t e r e d  i n t o  ( 9 8 )  

. We i r ; v i t e  v ie -ss  o n  w h e t h e r  t h e  c o u r t  s h o u l d  be g i v e n  a w i d e r  
d i s c r e t i o n .  

87 - It s h o u l d  be n o t e d ,  however ,  t h a t  t h e  s e c t i o n s  a p p l y  
o n l y  t o  a g r e e m e n t s  made " f o r  the p u r p o s e s  o f  t h e i r  l i v i n g  
s e p a r a t e l y "  ( 9 9 ) .  
t o  v a r y  a g r e e m e n t s  made w i t h  a v i e w . t o  r e c o n c i l . i a t i o n ( ' ) .  
c a n  o p e r a t e  u n f a i r l y ,  f o r  it i s  c l e a r  t h a t  31; common l a w  s u c h  a n  

Jlence the  c o u r t  h a s  no power under t h e s e  s e c t i o n s  

T h i s  

ag reemen t  c a n n o t  p r e c l u d e  a n  a p p l i c a t i o n  by t h e  wife  f o r  p e r i o d i c a l  
payment's u n d e r  s .22 .  Hence ,  i n  e f f e c t ,  t h e  wire c a n  a p p l y  f o r  
i n c r e a s e d  m a i n t e n a n c e  b u t  t h e  husband c a n n o t  g e t  a r e d u c t i o n  of  
t h e  m a i n t e n a n c e  p r e s c r i b e d  i n  t h e  a g r e e m e n t  ( exczp t  o n  a d i v o r c e  
o r  n u l l i t y  decree when i t  c o u l d  p re sumab ly  b e  v a r i e d  a s  a p o s t -  
n u p t i a l  s e t t l e m e n t ) ,  F u r t h e r m o r e ,  ss.24 and 25 a p p l y  o n l y  t o  
a g r e e m e n t s  made d u r i n g  t h e  m a r r i a g e  o r  w i t h i n  s i x  mon ths  a fLer  

d i v o r c e  o r  n u l l i t y ( 2 ) .  
s a y ,  a y e a r  a f i e r  d i v o r c e ,  t h e  p a r t i e s  e n t e r -  i n t o  a m a i n t e n a n c e  
ag reemen t  t h i s  w i l l  n o t  p r e c l u d e  t he  wife from a p p l y i n g  f o r  a n  
i n c r e a s e  o f  a n y  m a i n t e n a n c e o r d e r  b u t  t h e  h u s b a n d  will b e  p r e v e n t e d  

S . 2 3 ,  however ,  i s  n o t  so l i m i t e d .  Hence i f ,  



88.- T h e  c o u r t  .has po\vcr u n d e r  s.31 t o  di.sctiarge, v a r y  o r  
s u s p e n d  a n y  o r d e r  macle u n d e r  t t i e  fo l locvi i ig  s e c t j  01-1s and t o  r e v i s e  Ii?e 
o p e r a t i o n  of a n y  order s o  s u s p e n d e d ,  o t h e r  t h a n  a n  o r d e r  f o r  the 

payment  of' a J.uinp sum: s .  15 ( i . n t e r i m  alin-iony) , s .  1 6  (inaj.nLcjrirince, 

s e c u r e d  o r  u n s e c u r e d ) ,  s.20( 1 )  ( a I imor iy)  ss.21 ( 1 )  and (.2) and  2 2  

( p e r i o d i c a l  payments )  , a n d  s ,2'1 ( 3 )  ( s e t t l e m e n t  of \vif 'e 's  p r o p e r t y  
o r  payment  f rom h e r  e a r n i n g s  on r e s t i t u t i o n  of  c o n j u g a l  r i g h t s )  . 

: In e x e r c i s i n g  t1~i.s power- t h e  c o u r t  i s  d i r e c t e d  t o  ~'Iiave r ega rd  t.o 
. .  

a l l  t h e  c i r c u m s t a n c e s  of  t h e  c a s e ,  i n c l u d j - n g  a n y  j-ncrease o r  
decrease i n  t h e  meansof e i t h e r  of t h e  p a r t i e s  t o  the marriage" 
Anomalous ly  
of a wife':s p r o p e r t y  made on a decree f o r  r e s t i t u t i o n  t h e r e  i s  no 
s u c h  power i n  t h e  case of a sinii.lar o r d e r  macle u n d e r  s .  17( 2 )  on a 

d i v o r c e  o r  u n d e r  s .20(  2 )  o n  a j t!dj .cial  s e p a r a t i o n .  D i f  fk ren- l ;  con- 
s i d e r a t i o n s  may a p p l y  on  a d i v o r c e ,  whi.ch f i n a l l y  e n d s  t h e  iiaarriag": s 

( 3 )  
* .  
L .  

a l t h o u g h  t h e r e  i.s power t o  v a r y .  a n  orcler f o r  sc:t.t.leinent 

*,.. 

b u t  j u d i c i a l  s e p a r a t i o n  and  r e s t i t u t i o n  seem i n d i  s t i t i gu i shabb le  for-. 
. t h i s  p u r p o s e .  

83 A l t h o u g h  s e c u r e d  m a i n t e n a n c e  c a n  b e  v a r i e d  o r  d i s c h a r g e d  
i t  i s  doubti 'ul .  w h e t h e r  t h e r e  j.s a way i n  wh ich  t.1ii.s can-  be done  
a f t e r  t h e  d e a t h  o f  t h e  husband . I t  can now, i.n e f f e c t ,  b e  

v a r i e d  upwards  by maicing a supp1.enierttal award u n d e r  s .26 but; r<hethe:- 

and  if so  o n  whose a p p l i c a t i o n ,  i t  c a n  be d i s c h a r g e d  o r  var i .cd  
dowiwards ,  r e m a i n s  i n  d o u b t .  

( 4 )  

90. T h e s e  d o u b t s  d o  n o t  a p p l y  t o  an o r d e r  rtiaile a f t e r .  cleatli 

u n d e r  s . 2 6 .  S .27 p r o v i d e s  f o r  d i s c h a r g e ,  v a r i a t i o r ;  o r  suspensjon 
of s u c h  a n  o r d e r  and  s u h s , ( 2 )  J i s t s  t h o s e  who may a p p l y ,  TlK!SC 

i n c l u d e  a n y  f o r m e r  s p o u s e ,  a n y  dependant :  and t h e  t r u s t e e s  o r  
b e n e f i c i a r i e s  of any r e l e v a n t  p r o p e r t y .  

9 1 .  Unsecured  m a i n t e n a  n t e  awards i n  f a v o u r  of c h i l d r e n  inay 

a p p a r e n t l y  be v a r i e d  a s  a r e s u l t  o f  t h e  p r o v i s i o n s  o r ,  s . 3 4 ( 5 )  
which  s t a t e s  t h a t  where  a c o u r t  has power t o  make a n  o r d e r  u n d e r  

$ 

s . ~ L + (  I )  "it may exerc ise  t h a t  power from t i m e  t o  time". O n  t h e  u t h e i x  
h a n d ,  there  a p p e a r s  t o  b e  no power a t  a l L  t o  v a r y  an o r d e r  f o r  
s e c u r e d  m a i n t e n a n c e  i n  f a v o u r  of  a c h i J d .  Subs.(j) does not c o n t a i n  
t he  rr iyst jc  words  ! ' fronl time t u  i i r w "  and t l tcre i s  !IO Gypress  power 

. t o  v a r y  e q u i v a l e n t  t o  t h a t  i n  s.31 o r  s.27. 
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A v a r i a t i o n  o rde r  can b c  backdnt;ccl e v e n  i f  this 112s tile 

cou!'t cannol;  o rc le r  the repayinent  of rnoney a l r e a d y  p a i d ,  even though  

the w j  fe has c o n c e a l e d  the chaiige of circurr is ta tnccs  ( Cor exainple her 

remari;iage) whj.ch j u s t i f  i e d  tlie r e d u c t i o n '  6 ,  . 
i f  t h e  o r i g i n a l  o r d e r  was r e s c i n d e d  b e c a u s e  of n o n - d i s c l o s u r e  
o n  t h 4  ma l t ing  of the decree ,  presa inahly  money p a i d  u n d e r  it woulcl 
be r e c o v e r a b l e .  1 .  

On thc  o the r -  h a n d  
( 7 )  

93 Where t h e  o r d e r  i s  reg is te red  i n  a magi.st;rzLes' c o u r t  
u n d e r  P a r t  I o f  t h e  Rlain tenance  Orders A c t  1958, a n  a p p l i c a t i o n  t o  
vary w i l l  n o r m a l l y  have  t o  be made t o  Lhe magi .s t ra tes '  c o u r t  ( 8 )  . 

* S o  f a r  a s  c o n c e r n s  a n  i . n c r e a s e  i n  t h e  amount ,  t h e  p o ~ e r s  o f  t h e  mag&- 
s t r a i e s '  c o u r t  a r e  l i m i t e d ( 9 ) ,  b u t  t h e  c o u r t  m y  r e m i t  t h e  a p p l i -  
c a t i o n  t o  t h e  High C o u r t  

94. Once an o r d e r  v a r y i n g  a n  a n t e -  o r  post--rkupti.aJ. sett!.eriient 
has been  drawn u p  i t  c a n n o t  s u b s e q u e n t l y  be v a r i e d  ex.cept  t h a t  i t  
may be  r e v i s e d  i n  t h e  l i g h t  of  c i r c u m s L a n c e s  e x i i s t i n g  a t  the  d a t e  
o f  the  o r i g i n a l  o rde r  and n o t  b r o u g h t  . t o  t he  n o t i c e  o r  the c o u r t  
The s e c t i o n s  r e 1 . a t i n g  t o  a l t e r a t i o n  of m a i n t e n a n c e  agi-cements  
c o n t a i n  no p r o v i s j - o n  r e g a r d i n g  t h e  v a r i a t i o n  of tlie or r i .g ina l  o r d e r .  
The . r e a s o n  f o r  t h i s  i s  t ha t  a f r e s h  a p p l i c a t i o n  c a n  b e  made t o  

(10) 

.. ( 1 1 )  

(12) 

v a r y  the a g r e e m e n t  a s  o r i g i n a l l y  v a r i e d  e 

95 A c c o r d i n g l y  we recommend t h a t  a13. o r d e r s  s h o u l d  be 

v a r i a b l e  a t  any  t i m e ,  e v e n  a f t e r  t h e  d e a t h  o f  the s p o u s e  o r d e r e d  
t o  pay  u n t i l  c o m p l e t i o n  o f  t h e  a d m i n i s t r a t i o n  i n  d u e  cour se  o f  the  

e s t a t e .  We f u r t h e r  recommend t h a t  t h e  c o u r t  s h o u l d  be a b l e  t o  back-  

d a t e  v a r i a t i o n s  and  ( t o  s a v e  u n n e c e s s a r y  j u g g l i n g  w i t h  backdating 
of o r d e r s )  t o  r e n i t  a r r ea r s .  The  b a c k d a t i n g  of  a dowin?.vard var i .a l ; ion  
s h o u l d  n o t ,  however ,  a u t o m a t i c a l l y  e n t a i l  t h e  repayment  o f  sums 
:vhich had a c t u a l l y  been  p a i d .  To t h a t  q u e s t i o n  we a d v e r t  i n  t h e  

s u c c e e d i n g  p a r a g r a p h .  

96.  One f r e q u e n t  c a u s e  of d i s p u t e  and  i n j u s t i c e  i s  t h a t  o n e  
p a r t y  d o e s  n o t  a l w a y s  n o t i f y  t h e  o t h e r  of a m a t e r i a l  change  of 

c i r c u m s t a n c e s  w h i c h  would j u s t i f y  t h e  r e v o c a t i o n  o r  v a r i a t i o n  of  

5. 
6 .  
7 .  
8. 
9 .  
10. 

1 1 ,  

12. 

MacDonald v .  MacDonald LT96g P .  1 
Young v .. Young  NO, 2 )  D96g P.  2 18. 

As i n  C l i f f o r d  v .  C l j - f f o r d  (1950)  100 L . J .  274. 
h la in t enance  01-dei-s A c t  f 9 5 S ,  s + L t ( 2 )  . 

C . A .  

I._I Ihid.  , s . L t ( J ) .  
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s o  and  c o n t i n u c s  t o  r e c e i v e  i~?aintenancc from h i m  I ~ o t \ ? i i t ; l ~ s t ; ~ ~ ! d i ~ - ! : :  

t l i a t  she i s  bei.ng ac1equate.I.y m;t intai .ned by her new husband .  I n  ' 

- e - i r c u m s t a n c c s  s u c h  a.s t h i s ,  we t h i n k  t l i a t  the  c o u r t  SI-iould h a v e  
power, w ~ i e n  ttie f a c d s  come t o  l i g i i t ,  t o  v a r y  o r  revolie tiie o r d e r  
r e t r o s p e c t i v e l y  and  t o  o r d e r  t he  relzi~mm~t o f  .II StirnS paid s:i -- nce  t.he 
d a t e  t o  whit!> t h e  o r d e r  yl_- .i s macle I_----.- r e t  rospcctive. \Se a r e  well  2\mre 
t h a t  o r d e r s  t o  r e p a y  money wliicli h a s  a l r e a d y  b e e n  s p e n t  c a n  causc 
h a r d s h i p  a n d  d i f f i . c u l t y  b u t  we see no rcason why th i s  i s  n o t  a 

. matter wh ich  c a n  be l e f t  t o  tlie good s e n s e  of the c o u r t s .  Ne do  
no t  t h i n k  t h a t  t h e  ponrer t o  o r d e r  r epaymen t  shou1.d. be  l i m i t e d  t o  
cases of c o n c e a l e d  r e - m a r r i a g e .  This i s  the most o b v i o u s  c a s e  b u t  
Lficre a r e  o the r s  which \YOU 3.d j u s t i f y  t h e  mak-ing o f  s u c h  a n  o r d e r :  
f o r  example u n d i s c l o s e d  rece i .p t ,  'of a s u b s t a n t i a l .  wiiiclf'a11 o r  the 

. e n d i n g  of  an o b l i . g a t i o n  t o  m a i n t a i - n  a c h i l d .  \Ye t t>-ink i t  e s s e n t i a l  
t o  l e a v e  t h e  c o u r t  f r e e  t o  make s u c h  a n  o r d e r  when the j u s t . i . c e  of  
t h e  case r e q u i r e s  it and t o  o r d e r  repayriient. t o  t h e  e x t e n t  t h a t  

j u s t ' i c e  r e q u i r e s .  

; '. 

Unless t h e  c o u r t  has power t o  o r d e r  repayment 
- when b a c k d a t i n g  a v a r i a t i o n ,  t h e  m n  who has  b e e n  u n p u n c t u a l  i n  

h i s  m a i n t e n a n c e  paymen t s  w i l l  be g i v e n  an a d v a n t a g e  over  a r e g u l a r  
p a y e r .  \Vhere t h e  o r d e r  was t o  pay a lump sum, i t .  would on ly  b e  

i n  t h e  most e x c e p t i o n a l  c i r c u m s t a n c e s  t h a t  t h e  c o i i r t  would thi.1-1k 

of' v a r y i n g  i t  downwards and o r d e r i n g  a repayment of the  excess: 

97.  It  would c e r t a i n l y  h c l p  i n  t h i s  r e g a r d  i f  p a r t i e s  c o u l d  
be p l a c e d  ui-,cier a n  o b l i g a t i o n  t o  d i . s c l o s e  t o  t h e  o t h e r  p a r t y  
m a t e r i a l  c h a n g e s  o f  c i r c u m s t a n c e s .  In t h a t  event ,  o f  c o u r s c ,  the 

o b l i g a t i o n  s h o u l d  b e  m u t u a l ;  t h e  p a y e r  would be  o b l i g e d  t o  di.scl-o;3c 

m a t e r i a l  i n c r e a s e s  i n  his a v a i l a b l e  nieans j u s t  a s  t h e  payee 1vou1.d 
. .  be o b l i g e d  t o  r e v e a l  r e d u c t i o n s  i n  her iieeds, \Ye i n v i t e  vj.ews , 

on w h e t h e r  it would be practicable a n d  d e s i r a b l e  t o  s p e c i f y  the 

v a r i o u s  c h a n g e s  o f  c i r c u m s t a n c e s  which  o u g h t  t o  be  d i s c l o s e d :  for 
example,  re-marriage, i n c r e a s e  o r  d e c r e a s e  of niearis by more t h a n  
EX p e r  month ,  c e s s a t i o n  of l i a l i i l i t y  t o  m a i n t a i n  a c t i h d ,  e t c .  
A l t e r n a t i v e l y  some nieans m i g h t  be  f o u n d  t o  i m p r e s s  upon  r e c i p i e n t s  
of m a i n t e n a n c e  t h e i r  d u t y  t o  d i . s c l o s e  a n y  s u b s t a n t i a l  c h a n g e  i n  
t h e i r  f i n a n c i a l  c i r c u m s t . a n c e s .  I f  p a r t i e s  knew t h a t  t h e y  wi -e  under- 
Such a n  o b l . i g a t i o n ,  t h e  c o u r t  ivould n o t  need t o  f e e l  so r e l u c t a n t .  
to o r d e r  t h c  r e p a y w n t .  o f  siiniz which v;c!/1.d :lot have  13cer-1 pa i t i  
had  t h e  o b l i g a t i o n  b e e n  pe r fo rmed  ,, 
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9 L '  Under- s.j?, t h e  c o u r t  now has  power t o  r e s t r a i n  or s e t  
aside any d i s p o s i t j o n  aimed a t  clefeatj  rig e3 a Linz Lii!der ss. 16  

, ( m a i n t e i ~ a n c e )  t 7 ( 2 )  !settlement of w i fe ' s  p r o p e r t y )  2'3( I )  

( pe rmanen t  a l i m o n y ) ,  21 a n d  22  ( p e r i o d i c a l  paymcn t s )  ailcl 7 4  and  35 
(rnain(enance o f  c h i l d r e n ) .  
p o s i t i b n s  designed t o  d e f e a t  v a r i a t i o n  of' s e t t l e m e i ~ t s  uiitler s. 17( 1 )  

m a i n t e n a n c e  from the  cs tafe  o f  a deceased s p o u s e  u n d e r  ss.26-28, 
o r  v a r i a t i o n s  of m a i n t e n a n c e  a g r e e m e n t s  u n d e r  ss.24 and  25 .  I t  i s  
no t  c l ea r  t h a t  all t h e s e  shoiild be  e x c l u d e d .  

99 0 D i s p o s i t i o n s ,  i f  made w i t h i n  t h r e e  >'ears bc f ' o re  t h e  d a t e  

c o n s i d e r a t i o n  ( o t h e r  t h a n  marr iage)  t o  a p e r s o n  who a c t e d  i n  good 

But  t h i s  poiver does  n o t  e x t e n d  t o  d i s -  
i 

I 

. o f  a p p l i c a t i o n ,  c a n  be se t  as ide  u n l e s s  made f o r  v a l u a b l c  

E a i t h  a n d  without n o t i c e  of t h e  i n t e n t  
claim. " D i s p o s i t i o n "  d o e s  n o t  i n c l u d e  
seems t o  b e  r ight  i n  v i ew of t h e  c o u r t  

on t o  d e f e a t  &he spouse's 
a d i s p o s i t i o n  by w i l l :  this 

s powers  u n d c r  the I n h e r i t a n c e  
( F a x i l y  P r o v i s i o n )  A c t  and  ss.26-28. Nhere tlie c o u r t  i s  s a t j s f i e d  c 

t h a t  t h e  e f f e c t  of t h e  t r a n s a c t i o n  would be t o  de fea t  the claim 
. there  i s  a p r e s u m p t i o n  t h a t  i t  was made w i t h  thai; i . n t en t io i i .  

. too, A p a r t  f r o m  t h e  f a c t  t h a t  t h e  s e c t i o n  I.s l i n i t e d  i n  i t s  
scope - .  i t s  w o r d i n g  a p p e a r s  t o  be d e f e c t i v e  j.f i t  i s  t o  e n a b l e  t h e  c o u r t  
t o  i n t e r v e n e  e f f e c t i v e l y  t o  p r e v e n t  t h e  de fea t  o f  t h e  c la ims t o  
which  i t  i s  i n t e n d e d  t o  a p p l y .  The c o u r t  c a n  i n t e r v e n e  o n l y  when 
p r o c e e d i n g s  a r e  b e i n g  b r o u g h t  u n d e r  a n y  o f  t h e  named s e c t i o n s  o f  
t h e  A c t  a n d i f  t h e  c o u r t  i s  s a t i s f i e d  t h a t  t h e  d i s p o s i t i o n  i s  i n t e n d e d  
t o  d e f e a t  " t h e  claim", S u p p o s e ,  t h e r e f o r e ,  t h a t  a d i v o r c e d  o r  
s e p a r a t e d  wife no;v aged 55 i s  i n  a w e l l - p a i d  j c b  so t h a t  n o ,  o r  
o n l y  nomina l ,  m a i n t e n a n c e  has  been  awarded t o  h e r .  The husband 
knows,. however,  t h a t  s h e  w i l l  r e t i r e  a t  age 6 0  w i t h o u t  a n  a d e q u a t e  
p e n s i o n .  .To defeat her  f u t u r e  c l a im f o r  i n c r e a s e d  m a i n t e n a n c e  
h e  s e t t l e s  a l l  h i s  p r o p e r t y  o n  h i s  s econd  wife  or mistress.  If  ' 

t h e  wife waits u n t i l  s h e  i s  60 i t  w i l l  b e  t o o  l a t e  t o  a p p l y  as 
more t h a n  three years w i l l  have e lapsed .  I f  she a p p l i e s  immediately 

f o r  m a i n t e n a n c e  s h e  w i l l  be awarded o n l y  a n o m i n a l  amount o r  a 

nomina l  i n c r e a s e  and ,  i t  seems, t h e  d i s p o s i t i o n  c a n n o t  b e  s e t  a s i d e  
s ince her r i g h t  t o  a nomina l  award w i l l  n o t  b e  defea ted  by t h e  
d i spo  si t i o n  (14)  

* 

101. It seems r i g h t  t h a t  s.32 s h o u l d  b e  amended t o  e n a b l e  8 

d i s p o s i t i o n  t o  be s e t  a s ide  a l t h o u g h  no a c t u a l  o r  i m m e d i a t e l y  pendI.!g 
c l a i m  f o r  f i n a n c i a l  r e l i e f  can be made. In t h a t  e v e n t  t h e  c o u r t  

1 4 . .  T h i s  might  b e  a v o i d e d  by t h e  d e v i c e  of  p r o v i d i n g  t h a t  t h e  
nominal  o rde r  s h o u l d  b e  i n c r e a s e d  t o  a s u h s L a n t i a 1  f i g u r e  
i n  f i v e  y e a r s '  time b u t  i n  p r a c t j c e  such ;in oi-dcr i s  u n l i k e l y  
t o  h e  made. 
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. .  
' i . 

t h a t  t h e  d i s p o s i t i o n  was made w i t h  t he  j.nter-it,i.oii o f  dcfeatj .ng .!,lit 

c l a i m  f o r  f i n a n c i a l  r e l i e f .  T h e r e  i s  a r e b u t t a b l e  pres:_rrni:,t.ion 
t h a t  t1~j.s i s  t h e  i n t j ? n t i o n  i f  t he  d i s p o s i t i o n  would  h a v e ,  o r  has 
h a d ,  t h e  c o n s e q u e n c e  o f .  d e f e a t i . n g  tlie a p p l i c a n t ' s  c1ai.n) f o r  
f i n a n c i a l  r e l i e f  ("5'. hloi;eover, i t  seems rigli t  t l - ia t  the tliree 
y z a r  tiirie l i m i t  o n  a p p l i c a t i o n s  re3.at i .ng t o  p a s t  d i s p o s i t i o n s  s1-1oulcf 
be a b o l i s h e d .  We d o  n o t  t h i . n k  t h a t  this woiiId i n t r o d u c e  undue  

.- ... .-- 

. -  u n c e r t a i n t y  i n  p r o p e r t y  t r a n s a c t i o n s  s i ~ n c e  d i s p o s i t i o n s  f o r  
' v a l u a b l e  c o n s i d e r a t i o n  t o  p e r s o n s  a c t i n g  i.n good f a i t h  a r e  

i .. , p r o t e c t e d '  16'.. A l t h o u g h  we do  n o t  envisage t h a t  mag i s t r a t e s '  . 

c o u r t s  s h o u l d  have  power t o  se t  a s i d e  t r a n s a c t j o n s ,  t h e r e  seems 
t o  be  no r e a s o n  why the  claims p r o t e c t e d  by s.32 s h o u l d  bc l imjtec!  
t o  I-Iigh C o u r t  p r o c e e d i n g s ;  t h e  s e c t i o n  c o u l d  \vel1 Jie e x t e n d e d  t o  
o p e r a t e  on r e s o u r c e s  t h a t  a r e ,  o r  may b e ,  t h e  s u b j e c t  o f  a c la im 
f o r  m a i n t e n a n c e  i n  t h e  mag i s t r a t e s '  c o u r t ,  

costs 

> 1 0 2 .  T h e  p e c u l i a r  lvay i n  W h l C h  C 0 s l ; s  a r e  a\v:LI-ded in I n a t r i l ~ l o ~ - l i a I  
~ r o c e e d i - n g s  makes i t  n e c e s s a r y  t o  refel-  t o  then I  s i n c e ,  
thejr form pa r t  O f  t h e  code whereby t h e  husbaj-i(j i s  r e q u i r e d  to 
m a i n t a i l i  h i s  wi fe .  Whereas t h e  usua.1 I-IJle j . 1 - i  I<ngland i.s t h a t  
" C o s t s  f o l l o w  t h e  e v e n t " ,  i . e .  t h a t  t h e  J.oser p a y s  t h e  t a x e d  c o s t s  

of b o t h  sides,  . t he  p r a c t i c e  i s  v e r y  d i f f e r e n t  i n  m a t r i m o n i a l  
cases where the wife if s h e  loses  i s  r a r e l y  o r d e r e d  t o  pay h e r  
h u s b a n d ' s  cos t s  and w i l l  f r e q u e n t l y  r e c o v e r  h e r  c o s t s  ,from t h e  
h u s b a n d .  
R e p o r t  of  t h e  h'lorton Cornmission ( ' 7 )  . 
i s . a  r e l i c  of  t h e  o l d  r u l e  t h a t  on marriage the w i f e ' s  p r o p e r t y  

p a s s e d  t o  the h u s b a n d .  She would t h e r e f o r e  be vii,thout;funds t0 
- e n a b l e  h e r  t o  take o r  d e f e n d  m a t r i m o n i a l  p r o c e e d i n g s .  ' F o  e n a b l e  
h e r  t o  o b t a i n  j u s t i c e  ( a n d ,  i n c i d e n t a l l y ,  t o  p r o t e c t  a. s o l i c j . t o r  
a c t i n g  f o r  h e r ) ,  i t  w a s  e s t a b l i s h e d  t h a t ,  a s  a g e n e r a l ~ j i r u l e ,  
ivhether she was p e t i t i o n i n g  o r  d e f e n d i n g ,  her c o s t s  were 
f f n e ~ e s s a r i e s "  f o r  wh-ich she m i g h t  p l e d g e  h e r  husband S C r e d i t  
a s  a n  a g e n t  of n e c e s s i t y .  F u r t h e r  s h e  had &;he more v a l u a b l e  rj.gllt. 

t o  a p p l y  f o r  a n  o r d e r  t h a t  he g i v e  s e c u r i t y  f o r  h e r  c o s t s .  Even 
if u n s u c c e s s f u l  she would seldom be  orc ie rcd  t o  pa)' her h u S l ~ E i I ~ C 1  s 

j.n e f f ' e c t ,  

I 

The h i s t o r i c a l  r e a s o n s  f o r  th i s  a r e  well s e t  o u t  i n  the 
~ r i e r l y  tile p r e s e n t  p o s i t i o n  

' 

* 1 '  
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cost,$ and \vouI.,d g e n c r n l - l y  be awarded  tier own c0st.s u p  t o ,  and  
s G J l I c t i l ? I l 2 S  Ljcyontf t h e  amount  of’ t h e  s e c u r i t y .  

103. - T i l e  reasons f o r  the  p r a c t i c e  h a v e  l o n g  s i n c e  d i s a p p e a r e d  e 
It i s  i t r u e ,  of c o u r s e ,  t h a t  i n  inos, t  c a s e s  t h e  l i u sband . \v i l J .  b e  the 

ivage-egr-ner ‘and  t h e  wife  l e s s  l i k e l y  t h a n  t h e  1-iushand t o  h a v e  
. r e s o u r c e s  t o  pay f o r  legal! p r o c e e d i n g s .  B u t ,  a s  the hlortorl . 

i 

Conuni.ssion p o i n t e d  o u t ,  s i n c e  t h e  impJ.Emcntati.on o f  t h e  Legal A i d  

and A d v i c e  A c t  194.0 a wife i s  a s s u r e d  of  t h e  s e r v i c e  of  a s o l i c j . t o r  
and  o f  the a h i i . i t y  t’o b r i n g  o r  d e f e n d  p r o c e e d i . n g s  wilenever she h a s  
r e a s o n a b l e  g r o u n d s  f o r  d o i n g  s o .  A c c o r d i n g l y  t h e  Comniss i .on  
rccommendcd t h a t  the s p e c i a l  p r a c t i c e  of t h c  D j  v o r c e  D i \ * i s i o n  s h o u l d  
b e  a b o l i s h e d  a@ t h a t  i n  r e s p e c t  of l i a b j l i t y  f o r  c o s L s  husband : .  

* a n d  wife s h o u l d  be t r e a t e d  on  e x a c t l y  the same r o o t i n g ‘  I * ) .  T h e y  

s u g g e s t e d : -  
( a )  t h a t  t h e  wife’s  c o s t s  0 ;  b r i n g i n g  o r  d e f e n d i n g  

m a t r i m o n i a l  p r o c e e d i n g s  s h o u l d  no l o n g e r  b e  
r e g a r d e d  a s  n e c e s s a r i e s  f o r  t he  p r o v i s i o n  o f  wh ich  

? .  

the  h u s b a n d i s  l i a b l e ;  

( b )  t h a t  the s p e c j a l  p r a c t i c e  of  t h e  D i v o r c e  D i v i s i o n  
wliereby a wife may o b t a i n  s e c u r i t y  f o r  c o s t s  
s h o u l d  be  a b o l i s h e d ;  a n d  

( c )  t h a t  i n  the exerc ise  of t h e  c o u r t ’ s  d! . sc re t ion  t o  
a;vard c o s t s  a husband  s h o u l d  n o t  as a g e n e r a l  r u l e  
be made l i a b l e  f o r  t h e  c o s t s  o f  a n  u n s u c c e s s f u l  
w i f e  o r  have t o  p r o v e  t h a t  s h e  h a d  s u f f i c i e n t  nieans 
b e f o r e  h e  c o u l d  o b t a i n  a n  o r d e r  f o r  c o s t s  a g a i n s t  
her .  

104. These recomniendat’ions h a v e  n e v e r  been  i m p l e m e n t e d ,  b u t  
as a r e s u J  t of t h c  g r o w i n g  economic  e q u a l i t y  o f  husband  and  wife ,  
s e c u r i t y  i s  a s k e d  f o r  and  g r a n t e d  somewhat l e s s  o f t e n  ( e s p e c i a l l y  
when t h e  wife has  o b t a i n e d  a legal aid certjficate) and the 
c o u r t s  a r e  more r e a d y  t o  make t h e  wife l i a b l e  i n  cos t s .  

105. I n  c o n s i d e r i n g  whether t h e  change  recoinmended b y  t h e  
Mor ton  Conxnissjon s h o u l d  now be  made, we have  b e e n  c o n c e r n e d  t o  
e n s u r e  t h a t  t h i s  would n o t  i n c r e a s e  t h e  c o s t  t o  t h e  S t a t e  of  t h e  
Legal Aid  Scheme u n d e r  which  t h e  m a j o r i t y  of d i v o r c e  s u i t s  a r e  
b r o u i h t .  

LegaJ A i d  Fund i s  c l j i n i i i j  s hed  as a r e s u l t  o f  t h e  r i g h t  o f  a n  
u n s u c c e s s f u l  l e g a l l y  a i t lcd  wife t o  recover .  c o s t s  f r o m  t h c  husband ~ 

I n  f a c t ,  howevcr ,  it appears  t h a t  this b e n e f i t s  !.he Fund CorRpar-ntJvc~y 
r a r e l y .  T h i s  i s  b e c a u s e  u n d e r  t h e  moder!) p rac t  i ce a s u c c c s s f u f  

18 .  J b i d s 7  paras .45G-460,  - 

Pr ima  f a c i e  i t  m i g h t  be  thoug l i t  t h a t  the b u r d e n  o n  t h e  

----. I__- 
-- 
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(-7 . .  . ,.. 
h u s b a n d  .is n o t  o r d e r e d  t o  pay h i s  w j  f e ' . s  c o s t s  e'scept, t o  t.he ext,ciit.. 

of any secur i ty  t,liat he  nay have  been  orclercd t o  g i  \re r?~-ici bec:ii!.:-;e 

i n  nmkt cases  s e c u r i t y  i s  n o t  a s k e d  f o r  whcre t h e  w i f e  11as o!-)t:i.i.i:cd 

- a' ci\liL ' A i t i  C e r t i f i c a t e .  
a s k e d  f o r ,  cases t e n d e d  t o  g r i n d  t o  a haLL s i n c e  f k q u e i i i J y  tItc 
husband  was u n a b l e  o r  u n w i l l i n g  t o  provj .de  i t .  Hence those  
a d r n i n i s t c r i w g  t h e  Legal A i d  Scheme no l o n g e r  p u t  p r e s s u r e  on the 
a i d e d  wife* s s o l i c i t o r  t o ' - a p p l y  f p r  s e c u r i t y .  . T h e  so 1 . j . c i . to r  ought. 

t o  do s o  iuhere i t  i s  c l e a r  t h a t  t h e  husband  i.s i n  a p o s i - t i o n  t o  
p r o v i d e  i t  a n d  g e n e r a I i y ,  no d o u b t ,  t h e  s o l i c i t o r  t h e n  does  s o  . 

i/ 

~ : t  was  fount^ t h a t ,  if security !vas a~.\vz~;,,s; 

( 1 9 )  

. B u t  h e  i s  not u n d e r  t h e  same i n d u c e m e n t  t o  do  s o  f o r  his own p ~ o -  
t e c t i 0 . n  a s  h e  would b e  i f  there were no C i v i l  A i d  C e r t i f j - c a t e ,  

. .  f o r  he k n o x s  t h a t  his c o s t s  a r e  s e c u r e d  i n  a n y  e v e n t .  
; .. 

106.  The p r e s e n t  r u l e s  r e g a r d i n g  c o s t s  ther-ef'ore p r o t e c t  t h e  

Legal A i d  Fund f rom l o s s  i n  those c o n i p a r a t i v e l y  r a r e  cases  where 
the legal-ly a i d e d  wife h a s  o b t a i n e d  s e c u r i t y .  They do s o  Miere 
the  wife  has been  u n s u c c e s s f u l  b u t  had t h e  u s u a l  o r d e r  made i n  hei. 

favour .  t o  t h e  e x t e n t  of t h e  s e c u r i t y  a.nd i n  p r a c t i c e  t l i cy  a l s o  d o  
-so i n  t h e  much more f r e q u e n t  cases  where s h e  has s u c c e e d e d ,  
b e c a u s e  u n l e s s  s e c u r i t y  h a s  b e e n  g i v e n  i t  m a y  be  i m p o s s i b l e  t o  

. . - e n f o r c e  the o r d e r  f o r  c o s t s  which  s h e  w i l l  t h e n  o b t a i n .  As  aga.i.iist 

t h a t ,  t h e  p r e s e n t  r u l e  whereby  a l o s i n g  wife i s  r a r e l y  o r d e r e d  t o  
pay  cos t s  a c t s  t o  t h e  d e t r i m e n t  of t he  Fund', O n  b a l a n c e ,  hoxcvc.r ,  

have no d o u b t  t h a t  t h e  s t r a i g h t  j .mplementat i .on o f  the  h1orton 

r e c o l m e n d a t i o n  wou1.d b e  d e t r i m e n t a l  t o  t h e  Legal A i d  Fund and  cause 
t h e  Scheme t o  become more e x p e n s i v e  t o  t h e  S t a t e .  Though we do 

not  t h i n k  t h e  amount i n v o l v e d  would on b a l a n c e  be  l a rge ,  ive a r e  
r e l u c t a n t  t o  s u p p o r t  a n y  r ecomienda t j . on  which would make t.he scherne 
mbre e x p e n s i v e  u n l e s s  c o n v i n c e d  tlhat this is r e q u i r e d  i n  t h e  
i n t e r e s t s  of j u s t i c e .  

107. In o u r  v i e w  the i m p l e m e n t a t i o n  o f  t h o s e  p a r t s  o f  t h c  . 
hiorton rccoznmendation r e l a t i n g  t o  ( 1 )  t h e  a b o l i t i o n  o f  t he  I v i T e  s 
agency of n e c e s s i t y  and  ( 2 )  ttie r emova l  of the d i f f e r e n c e  i n  t h e  

p o s i t i o n  of husband and  w i f e  a s  t o  c o s t s ,  a rc  r e q u i r e d  i n  the 
i n t e r e s t s  of j u s t i c e  a n d  would n o t  b e  d e t r i m e n t a l ,  b u t  t he  r e v e r s e ,  
t o  t h e  Legal A i d  Fund;  b u t ,  a s  r e g a r d s  t h e ' p a r t  r e l a t i n g  t o  ( 3 )  

1 

t h e  a b o l i t i o n  of s e c u r i t y  f o r  c o s t s ,  i t s  i m p l e m e n t a t i o n  \vou1.d n o t  
be i n  t h e  i n t e r c s t s  of j u s t i c e  and  wou ld ,  a s  alreadgr p o i n t e d  o u t ,  

. b e  m a r g i n a l l y  d e t r i m e n t a l  t,o t h e  Fund.  Ne p r o c e e d  t o  deal .  
s e p a r a t e l y  wj t h  e a c h  of these t h r e e  p a r t s  o f  t h e  recomrne1td;:tion. 

- L7 - 
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? 0 t%”J 0 To t h e  broader q u e s t i . o n  ~v~ict;her t.he wif’e ‘ s agency o f  

‘U- 

- -----a.+L.-.&II------ 

-ess_i_tg ( a s  opposed ‘ t o  h e r  prewmcd autliorj.i:.y t o  li!.cclg~: t h e  
t hushar-d s c r e d i t -  f o r  rariij.ljr n c c e s s a r i e s )  s11oul.cl be t o t a l l y  abci l . . i shcd 

we 11 a ve r e  f c I-* re  (1 e 1. s(:\vh c re (20 )  . 
may b e  i n  o the r  s i t u a t i o n s ,  \ve h a v e  no Iiesj . t ,at j .on i n  recoininending 
t h a t  t h e  d o c t r i n e  s h o u l d  b e .  a b o l i s h e d  i n  . r e spec ’ t ,  o f  c o s t s  i n  
m a t r i m o n i a l .  p r o c e e d i n g s  As  t h e  Mor ton  Corrmiission p o i n t e d  o u t  
s ince  tile i m p l e m e n t a t i o n  O f  t h e  -Legal A i d  and  A d v i c e  A c t  the d o c t r i n e  
i s  n o t  needed  for- t h e  wife’s  p r o t e c t i o n .  A l t h o u g h  t h e r e  i s  a 
his t .or i .ca .1  c o n n e c t i o n  be tween  t h e  d o c t r i n e  and t h e  powers  of t h e  
c o u r t  t o  o r d e r  s e c u r i t y  and  t o  o r d e r  t h e  husband t o  pay  his wife’s  

c o s t s ,  as  C a r t e r  v .  C a r t e r  ( 2 1 ’  c l e a r l y  i l l u s t r a t e s ,  b o t , ~ i  powers  a r e  
now p o s s e s s e d  by t h e  c o u r t  w h e t h e r  o r  n o t  t h e  a g e n c y  o f  n e c e s s i t y  
d o c t r i n e  a p p l i e s .  T h e  c o u r t  now possesses adequa Le i n h e r e n t  powers  
t o  p r o t e c t  t h e  w i f e ’ s  s o l i c i t o r  when p r o t e c t i o n  i s  needed 
The c o n t i n u e d  e s i . s t e n c c  o f  t h e  a g e n c y  o f  n e c e s s i t y  d o c t r i n e  makes 
i t  i m p o s s i b l e  t o  r a t i o n a l i s e  the r u l e s  r e l a t i n g  t o  c o s t s ,  f o r  i t  
means t h a t  a l t h o u g h  t h e  c o u r t  a w a r d s  t h e  w i f e  o n l y  par ty-a . i id -par ty  
c o s t s  o r  no cos t s  a t  a l l  h e r  s o l i c i t o r s  inay b e  a b l e  t o  r e c o v e r  from 
the h u s b a n d  t h e  whole  of t h e i r  s o l i c i t o r - a n d - o w n - c l i e n t  c o s t s  . 
I n d e e d ,  it seems tha t  t h e  r u l e  i s  c a p a b l e  of d e s t r o y i n g  t h e  

p r o ‘ t e c t i o n  i n t e n d e d  t o  b e  a f f o r d e d  by s.2(2)(e) of t h e  Lega1 A i d  

and  A d v i c e  Act  194.9 ( s e e  n e x t  p a r a . )  t o  a l e g a l l y  a i d e d  husband .  
S u p p o s e  t h a t  i n  a d e f e n d e d  d i v o r c e  c a s e  b r o u g h t  by a wife a g a i n s t  
a l e g a l l y  a i d e d  h u s b a n d ,  the  wife’s  s o l i . c i t o r - a n d - c l i e n t  c o s t s  a r e  
E 1 , 0 0 0 ,  h e r  t a x e d  p a r t y - a n d - p a r t y  c o s t s ,  E S O O ,  b u t  t h e  c o u r t  l i m i t s  
t h e  cos ts  p a y a b l e  t o  h e r  by t h e  hus.band t o  2100. I t  seems t h a t  
t h e  w i f e ‘ s  s o l i c i t o r s  may b e  e n t i t l e d  t o  s u e  the husband f o r  the 

who le  of the 21,000 i f  t h e  wife d o e s  n o t  pay ( 2 4 - ) .  
the a g e n c y  o f  n e c e s s i t y  r u l e  has b e e n  h e l d  to h a v e  no appl . i . ca t ior !  
t o  c o s t s  of  p r o c e e d i n g s  b e f o r e  mag i s t r a t e s  f o r  a s e p a r a t i o n  o r  
m a i n t e n a n c e  o r d e r  (25). 
a b o l i s h e d  g e n e r a l l y  s o  f a r  a t  a n y  r a t e  a s  c o s t s  a re  c o n c e r n e d .  

I r r e s p c c t i u c  o r  wilat the tIecis.i.ori 

5 .  (22) 

( 2 3 ) ’  

S i n c e  1897, 

I n  o u r  view it  i s  h i g h  ‘time t h a t  i.t was 

20.  
21 * 
22. 

23.  
2 4 .  

25. 

P a r a s - 4 1 - 5 2 .  

S u p r a ,  n .13.  
S e e ,  for- example ,  J i n l t s  v .  _Ji.nks B91q P . 1 2 0  and  C a r t e r  v .  
C a r t e r ,  s u p r a .  
S e e ,  f o r  e x a m p l e ,  N a b a r r o  & S o n s  v .  Kennedy D9547 2 A l l  E.R.  605. 
Cf. B a h a r r o  & S o n s  v .  Kennedv where s h e  went t o  A u s t r a l i a .  It, 
i s  not, an  answer t o  say t h a t  the  ~vi f e ’  s s o l i c i t o r s  would  have  
no chance o f  r e c o v e r j . n g  f r o n  t h e  h u s b a n d ;  they might,, f o r  
a s s e t s  such a s  h i s  hoine and f u r n i t u r e ,  iv!iich a r e  e x c l u d e d  i n  
a s ses s ing  his masirnuni c o n t r i b u t i o n ,  a r e  rioi; p r o t , c c t e d  f rom 
e x e c u t  i o n .  

-- --A 

of tliat d e c i s i o n .  - 4.8 - 
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109. 
. sl!ould. n o t  be  m u l c t e d  i r i  c o s t s  n1er.eJ.y b e c a u s e  he i s  t h e  h u s b a n d ,  ~ W I -  

- !  
$he wife e s c a p e  l i a b i l i t y  f o r  c o s t s  mcre1.y b e c a u s e  s h e  i s  a wife .  
Here, a s  elsewhere, husband and wife shou1.d be  t r e a t e d  al.ike so 
f a r  a s  t h e  c o u r t ' s  powers  t o  o r d e r  c o s t s  a re  c o n c e r n e d .  T h i s  \vouLd 

mean t h a t ,  a s  t h e  Mor ton  Comrn.i.ssion reconunencled I a s u c c e s s f u l  
husband  would n o t  h a v e  t o  p r o v e  t h a t  t h e  u n s u c c e s s f u l  wire had 

s u f f i c i e n t  means b e f o r e  he c o u l d  o b t a i n  an o r ~ l e r  f o r  c o s t s  a g a i n s t  
h e r .  On t h e  o t h e r  hand i t  would n o t ,  i n  p r a c t i c e ,  mean t h a t  an 
o r d e r  f o r  . cos t s  would o f t e n  be made a g a i n s t  e i t I i e r  p a r t y  that was 
beyond h i s  o r  her a b i l i t y  t o  p a y .  T h i s  i s  because p a r t i e s  who 
a r e  i.inpecuni.ous w i l l  n o r m a l l y  be  l e g a l l y  a i d e d  a n d ,  u n d e r  the  LegaJ. 

Aid  and  A d v i c e  A c t  1949 a n  a s s i s t e d  p e r s o n ' s  " l i a b i l i t y  by vilr-tue 
of an o r d e r  f o r  c o s t s  made a g a i n s t  . h i m  . . . sha.LI. n o t  e x c e e d  t h e  

amount ( i f  a n y )  w h i c h  i s  a r e a s o n a b l e  one Tor  !~im t o  pay havi.ng ' 

r e g a r d  t o  a l l  t1;e c i r c u m s t a n c e s ,  i n c l u d i n g  t h e  means o f  a l l  t h e  

h e  \vi11 n o t  be o ' r d e r e d  t o  pay more t h a n  a f u r t h e r  y e a r ' s  rnaxi.mum 
co n t  r i bu t i o n  ou t o f i. n c  onie . 

- .  \Se e q u a l l y  have  no h e s i t a t i o n  i n  s ay ing  t h a t  a husband 

. .  

L -  

', p a r t i e s  and  t h e i r  c o n d u c t  .. . I " ~ ' ) ,  I n  p r a c t i c e  th i s  r iormal ly  means 

! 1 1 0 .  It  seems c l e a r ,  however ,  t h a t  t h e  p r o v i s i o n  just  q u o t e d  
n o t  i.nf r e q u e n t  l y  p r o d u c e s  the u n d e s i r a b l e  c o n s e q u e n c e  t h a t  a 
r e s p o n d e n t  o r  c o - r e s p o n d e n t  o b t a i - n s  legal. a i d  n o t  b e c a u s e  he r e a l l y  
w a n t s  t o  d e f e n d  b u t  s o l e l y  i n  .order  t o  p r o t e c t  himself  a g a i n s t  f u l l  

l i a b i l i t y  f o r  c o s t s .  S i m i l a r 1 y  . p e t i t i . o n e r s  of t e n  o b t a i n  l e g a l .  
a i d  n o t  b e c a u s e  they c a n n o t  a f f o r d  t o  pay t h e i r  own c o s t s  b u t  i.n 
o r d e f  t o  p r o t e c t  the i r i se lves  a g a i n s t  heavy  1 i a b i I i t y  for- c o c t s  i n  
the u n l i k e l y  e v e n t  of' t h e  p e t i t i o n  bei.ng d e f e n d e d .  \Ye t h i n k  t h a t  

t h i s  may i n v o l v e .  A c c o r d i n g l y  we make th ree  teintative s u g g e s t i o n s  
i n  t h i s  r e g a r d  f o r  c o n s i d e r a t i o n : -  

. s t e p s  s h o u l d  be t a k e n  t o  minimise t h e  waste of p u b l i c  f u n d s  t h a t  

. ( a )  t o  d i s c o u r a g e  f r u i t l e s s  c l a i m s  f o r  c o s t s  i n  p e t i t i o n s ;  
( b )  t o  d i s c o u r a g e  l a s t - m i n u t e  amendments  of p e t i t i o n s  

c l a i m i n g  c o s t s ;  and  
( c )  t o  e n a b l e  p a r t i e s  t o  limit t h e i r  l j - a b i l i t y  t o  pay  

c o s t s  t o  a maximum amount ;  this wi.11 be f i x e d  by 
t h c  S U pp  leme n t a ry Be ne f it s C ommi. s s i o  n a f' t e I- a n  
a s s e s s r n c n t  o f  t h e i r  means a s  fer  p u r p o s e s  o r  1egaJ. a i d .  

----.I-.--" _.- - -------- 
26.  Legal  A i d  and A d v i c e  Act, 1949,  s . % ( 2 )  ( e ) .  
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1 1 1 .  O u r  f i r s t  sugges t i .o i1  i .s  ciesignc!tI t o  eil5:urc t h a t  c o s t s  
arc. n o t  clairiicxi where tlic cir-cumc:tances a r e  s u c ! ~  t h c r c  tlier-e i s  
l i t t l e  hope o f  t h e i r  b e i n g  r e c o v e r e d .  The rii.les a l r e a d y  p r o v i d e  
t h a t  j i f ' c o s t s  a re  claj.i;ied thei*e must  be  a p r a y e r  f o r  cos2;s  i n  t h e  
p e t i t i i o n  ( 2 7 )  , 
c l a i d  f o r  c o s t s  a g a i n s t  tciie r e s p o n d e n t  ( a n d  c o - r e s p o n d e n t  i f  any) 
i s  i n s e r t e d  a s  a cotninon form p l e a  w i t h o u t  a d e q u a t e  c o n s i d e r a t i o n  
w h e t h e r  i t  i s  r e a l l y  j u s t i f i e d  o r  b e c a u s c  i t  j.s fc , s . r~ :d  t,ha.t i t s  

I t  is o u r  i m p r e s s i o n ,  tioivever, t~iat  somet imes  a 

o m i s s i o n  may l e a d  t o  a s u s p i c i o n  o f  c o l . l u s i o n .  O f  t e n  the  p e t i t i o n e r  
w i l l  know o n l y  t o o  wc13. t h a t  i t  i s  h o p e l d s s  t o  ' e x p e c t  c o s t s  t o  be  

* r e c o v e r a b l e .  I n  these c i r c u m s t a n c e s  t h e  s e n s i b l e  c iwrse  i s  not, t o  
. a s k  f o r  c o s t s  and  t h e r e b y  r e d u c e  t h e  rj.sk o f  t h e  p e t i t i o n  being 

3 .  d e f e n d e d  (however h a l f - - 1 i e a r t e d l y )  and  of t h e  coc3i;s b e i n g  g r e a t l y  
i n c r e a s e d .  We a c c o r d i n g l y  t h i n k  t h a t  s o l i c i t o r s ,  a.nd b a r r i s t e r s  
s e t t l i n g  p e t i t i o n s ,  shou3.d b e  e x h o r t e d .  t o  g i v e  cai-el'u1. c o n s i d e r a t i o n  
t o  t h i s  q u e s t i o n .  So f a r  a s  c o n c e r n s  cases  o a t s i . d e  t h e  Legal h i d  

Scheme we c a n n o t  go beyond e x h o r t a t i o n .  Bur; a b , o u t  707; of d i v o r c e  
p e t i t i o n e r s  a r e  legally a i d e d  and it i s  here t h a t .  the  q u e s t i o n  i s  
p a r t i c u l a r l y  i m p o r t a n t  and where, a t  p r e s e n t  a p r a y e r  f o r  c o s t s  
i s ; . p e r h a p s  most  l i k e l y  t o  be i n c l u d e d  e I f  t h e  petitioner"s c o n t r i -  
b u t i o n  i s  o n l y  nomina l  h e  o r  she wi l l .  have  no pe r soml  i n t e r e s t  i n  
whether c o s t s  a r e  cl-ainied o r  n o t  and  i s  t h e r e f o r e  u n l i k e l y  t o  
e x p r e s s  any  v i e w s  o n  t h e  s u b j e c t .  It  i s  t h e  Legal. Aid Fund a l o n e  
t h a t  i s  t h e n  r e a l i y  i n t e r e s t e d  and i n  t h e  a b s e n c e  of any  i n s t r u c t i o n s  
t h e  p e t i t i o n e r ' s  s o l i c i t o r s  are  l i k e l y  t o  f e e l  t h a t  c o s t s  s! icald 

b e  claimed s i n c e  t h e y  might b e  c r i t i . c i s e d  by t h o s e  a d m i n i s t e r j . n g  
t h e  Legal A i d  Scheme i f  t h e y  ami-tted t o  do so .  I n  f a c t ,  as i t  
seems, t o  u s ,  t h e  o m i s s i o n  of  a claim w i l l .  o f t e n  b e  more t r u l y  i n  
. t he  i n t e r e s t s  of t h e  Fund. A c c o r d i n g l y  we t h i n k  s o l i c i t o r s  a . c t i n g  

*- 

f o r  l e g a l l y  a i d e d  p e t i t i o n e r s  s h o u l d  i n  each case c a r e f u l l y  cons i .der  
w h e t h e r  i t  i s  a p p r o p r i a t e  t o  c l a i i n  c o s t s ;  i f  t h e y  d e c i d e  t h a t  i t  
would n o t ,  t h e y  s h o u l d  n o t  b e  l i a b l e  t o  c r i t i c i s m  o r  be p e n a l i s e d  
on t h a t  score .  

( b )  Amendments A s k i n g  f o r  C o s t s  

112.  We a l s o  t h i n k  t h a t  w h e r e  c o s t s  a r e  n o t  c l a i m e d  i n  the 

p e t i t i o n  t h e  r e s p o n d e n t  o r  c o - r e s p o n d e n t  s h o u l d  b e  a b l e  t o  r e l y  
more c o n f i d e n t l y  t h a n  a t  p r e s e n t  on  t h e  f a c t  t h a t  c o s t s  w i l l  n o t  
b e  awarded a g a i n s t  l ~ i n ~ ,  I t  is o u r  i m p r e s s i o n  t t i a t  some c o u r t s  
have been  t o o  ready t o  a J .3 .o~  a l a s t - - m i n u t e  ai!iet.idlilei\t o f  t!ie pe t i l ; i c ;n  
by i n s e r t i n g  a p r a y e r  f o r  c o s t s .  The  resu1.t i s  t h a t  a r e s p o n d e n t  

0 

27, Matrimonial C a u s e s  X u l c s  1957, r.4(4) . 



o r  c o - r e s p o n d e n t ,  on  r e c e i p t  01' t h e  p e t i t i o n  not, c:l.:ij .~i~.ing C ' O S t S ,  , 

cai-inot f e e l  compl.ete conf ' i r lence  t h a t  thct-c is no p o s s i b i 3 . i t y  of 

c o s t s  b e i n g  aivarded a g a i n s t ,  hj.m. I n d e e d  s o  f a r  :is a husband-  

r e s a o n d e n t  i s  c o n c e r n e d  i t  has b e e n  s u g g e s t e d  tliat; h e  c a n  h a r d l y  
119 p r e j - u d i c c d  by a n  amendment s i n c e  h e  ivould i n  a n y  case be  l i a b l e  
t L  a s k p a r a t e  a c t i o n  /to r e c o v e r  c o s t s  based  on  tlie a g e n c y  o f  
n e c e s s i t y  d o c t r i n e  ( 2 8 ) .  T h i s  a f f o r d s  a n o t h e r  re;Lson fo'r  t h e  

-;. .. 

a b o l i t i o n  of 
sugges t  t h a t  
b e  a l l o w e d .  
given t o  t h e  

t h a - t  d o c t r i n e .  We t h i n k  t h a t  it iw3t13.d go t o o  f a r  t o  
i n  no c i r c u m s t a n c e s  s h o u l d  3-11 arnenclm?nt c l a i n i i n g  cos t s  
But  we do  s u g g e s t  t h a t  a p r a c t i . c e  dri.i-c:ct,ion s h o u l d  be 

e f f e c t  t h a t  s u c h  a n  amendment s h o u I d  n o t  b e  alJ.oived 

a g a i n s t  a p a r t y  u n l e s s  t h e  amended p e t i t i o n  is 1-e--served and  time 
L .  a l l o w e d  for- t h a t  p a r t y  t o  0 b t a i . n  l ega l  a i d  and  appc?ar and clerend 

i f  he  h a s  n o t  a l r e a d y  done s o .  T h i s  p r o p o s a l ,  c c a p l e d  w i t h  t h a t  
i 'n  t h e  l a s t  p a r a g r a p h ,  w o u l d ,  we t h k n k ,  he lp  t o  reduce the number 
of cases  i n  wh ich  a r e s p o n d e n t  o r  c o - r e s p o n d e n t  appJ.-';.es f o r  I.egal 

a i d  o s t e n s i b l y  t o  d e f e n d  b u t  really o n l y  a s  a. p r o t e c t i o n  aga.i .nst  
u n l i m i t e d  l i a b i l i t y  f o r  c o s t s .  

&) J , i m i t a t j o n  of L i a b i l i t y  f o r  C o s t s  

' 113. T h i r d l y  we s u g g e s t  t h a t  a p r o v i s i o n  ana l .ogous  t o  s .2( 2) ( e )  
o f  the Legal Aid  and  Adv ice  A c t  ( 2 9 )  s h o u l d  a p p l y  g e n e r a l l y  i:? 
m a t r i m o n i a l  c a u s e s  w h e t h e r  o r  n o t  the  p a r t 3 e s  a re  l e g a l l y  a i d e d  a 

What we have  i n  mind i s  t o  e n a b l e  a n y  p a r t y 9  w i t h o u t  h a v i n g  t o  
7 

a p p l y  To!- o r  o b t a i n  l e g a l  a i d , - b y  t a k i n g  t h e  a p p r o p r i a t e  s t e p s  t o  
e n s u r e  t h a t  h i s ' " 1 i a b i l i t y  by v i r t u e  d f  an o r d e r  f o r  c o s t s  made 

a g a i n s t  h i m  s h a l l  n o t  e x c e e d  t h e  ainount ( i f  a n y )  wh ich  i s  a 
r e a s o n a b l e  o n e  f o r  him t o  pay  h a v i n g  regard t o  a l l  t h e  c i r c u m s t a n c e s ,  
i n c l u d i n g  t h e  means of a l l  t h e  p a r t i e s  and t h e i r  c o n d u c t " .  I n  
o r d e r  t o  make t h i s  workable ,  a p r o c e d u r e  ivould have  t o  be d e v i s e d  
whereby  a p a r t y  who d i d  n o t  wish t o  o b t a i n  l e g a l  a i d  c o u l d  n e v e r t h e -  
l e s s  o b t a i n  an assessment f rom the S u p p l e m e n t a r y  Bcnef i t s  

Commission of h i s  maximum c o n t r i b u t i o n ,  w h i c h  a s s e s s m e n t  :vc)uld be 
made a v a i l a b l e  t o  t h e  c o u r t  when i t  came t o  award c o s t s .  So f a r  
a s  t h e  r e s p o n d e n t  and c o - r e s p o n d e n t  a re  c o n c e r n e d  t h i s  woilld m a n  
t h a t  when s e r v e d  ' w i t h  a p e t i t i - o n  c l a i m i n g  c o s t s  t h e y  c o u l d  have 
t h e i r  maxin~um c o n t r i b u t i o n s  a s s e s s e d  and  o b t a i n  the p r o t e c t i o n ,  
'at p r e s e n t  a f f o r d e d  by s . 2 ( 2 ) ( e )  t o  l e g a l l y  a s s i s t e d  l i t i g a n t s  
onl.y, w i t h o s t  h a v i n g  t o  w a s t e  p u b l i c  rnon&y by cibtaj.i-ii.ng O F  

a t t e m p t i n g  t o  o b t a i n  l e g a l  a i d  t o  d e f e n d  the i n d e f e n s i b l e .  The 

p e t i t i o n ,  o r  a n o t i c e  s e r v e d  w i . t h  i t  ~ r 0 ~ 1 . d  have t o  d raw t h e i r  



t h e  kaiiie r i g l i t  s h o u l d  n o t  be  a f f o r d e d  the p e t i t i . o n e r  e S i n c e  those  
p a r t b - e s  who a r e  consc ious  of and  worr-ied by t h e  p o s s i b l e  b u r d e n  
of cos t s  a l r e a d y  a p p l y  f o r  l e g a l  a i d  and have t h e i r  m c a n s  assessed 
whether  o r  n o t  a C e r t i - f i c a t e  i s  u l t i m a t e l y  grar i ted,  ~te do riot, 
t h i n k  t h a t  t1ii.s wou.i.cl m a t e r i . a l l y  i n c r e a . s e  the  nuinber o r  cases  i n  
wh j. c h t,li e S u p p  1 eme nl; a r y  B e ne f i t s C onimi. s s i o  n wou I d  be re qil i. r e d  t o  

I / 

. -  malte a s s e s s m e n t s .  . 
114 . .  In a n y  e v e n t  t h e  assessmen.L of means bjr t,he Conmi s s j . on  i s  

I - r e  1 a t  i v c  1.y i ne xp c n s j. v e compa re c1 wi ti 1 t lie s u  1) se que  nt j. nve s t iga t i o n  
by C e r t i f y i n g  Commi t t ees .  T h e  number of a p p l - i c a t i o n s  ivhich thesc  
Coiiimittees would be c a l  l e d  u p o n  t o  consi.cler would we a r e  sure, be  

mater-ial3.y r e d u c e d ,  and some cases  where, a t  p r e s e n t .  c e r t i f i c a t e s  
are  g r a n t e d ,  t h e r e b y  i m p o s i n g  a s t i l l  g rea t e r  b u r d e n  on t h e  Legal 
Aid  Fund,  would n e v e r  come b e f o r e  them a t  all . .  It i.s t r u e  t h a t  
t h e r e  would be some c a s e s  where , a t  p re sen t  t.1-1~: I . e g a l l y  a i d e d  p a r t y  
would o b t a i n  a f u l l  o r d e r  f o r  c o s t s  a g a i n s t  the o t h e r  (non-a ided)  

p a r t y  ‘ b u t  whcre, u n d e r  this p r o p o s a l ,  o n l y  a l i m i t e d  o r d e r  would be  

o b t a i n e d ,  B u t  we d o u b t  w h e t h e r  i n  p r a c t i c e ,  many s u c h  o r d e r s  p r o v e  
e n f o r c e a b l e  u p  t o  the h i l t .  
~ ~ i d ~ ~ b t e d l y  lead  t o  soiiie c a s e s ,  w h i c h  a t  p r e s e n t  a r e  d e f e n d e d  when 

. 

F u r t h e r m o r e  the p r o p o s a l  would 

t h e y  s h o u l d  n o t  b e ,  g o i n g  t h r o u g h ’  
c o n s i d e r a b l e  s a v i n g  i n  cos t s ,  

1 1 5 -  In o u r  v i e w ,  t h e r e f o r e ,  
m a j o r i t y  of cases ,  b e n e r i t  n o t  o n  

a s  u n d e f e n d e d  cases t y i t h  a 

t h i s  p r o p o s a l  w o u l d ,  i n  t h e  

y the  p a r t y  whose l i a b i l i t y  
, C o s t s  was l i m i t e d ,  b u t  a1.so the Legal A i d  Furid. Mol-eover, the 

0 

o n l y  c i r c u m s t a n c e s  i n  w h i c h  i t  c o u l d  be d e t r i m e n t a 3 .  t o  the o t h e r  
p a r t y  a r e  where, u n d e r  the  p r e s e n t  l a w 9  ( i )  a f u l l  o r d e r  for c o s t s  
would be made, and (ii) s u c h  o r d e r  c o u l d  be  e n f o r c e d  u p  t o  t h e  h i l t 9  
n o t w i t h s t a n d i n g  t h a t  the c o s t s  e x c e e d e d  the maximum c o r i t r i b u t i o n  ass- 
e s s e d  by t h e  S u p p l e m e n t a r y  Benef j.ts Commiss ion ,  Even where this 

u n u s u a l  c o n c - a t e n a t i o n  o r  c i r c u m s t a n c e s  e x i s t e d ,  t h e  o t h e r  p a r t y  
would s t i l l  n o t  s u f f e r  a d e t r i m e n t  i f  he h i m s e l f  was lega1J.y 
a i d e d  u n l e s s  a r e c o v e r y  of f u l l  c o s t s  f r o m  his opponent  would  have 
e n t i t l e d  him t o  a refund o f  p a r t  of the cont r i .bu l ion  w h i c h  he 

h i n i s e l f  had b c x i i  requ.ir-cd t o  pay ,  Iie ~\roulci beriefi.t, whei~ever t he  
~ ~ r o p o s a l .  leci t o  a case g o i n g  i;hrough undet‘cndecl a n d  whenever i t  
saved h i m  f rom pouri .ng good irioney af ter> b a d  by seelting t o  ge t  
bl.oc\d o u t  o f  a s t o n e .  

‘ : i  

. .  
- 5 2  - 
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of  c1esir;ibJ.e c o n s ~ c ~ i i t 3 n c e s .  It  \voulcl rueduce the  presenl; w a s t e T u l  
9 

cex l i enc f i tu re  on 3.ega.l. a i d  when l e g a l  aid. i s  n o t  real1.y needed It 
would ntiiiimise t h e  number o r  cases  j-n which u n e n f o r c e a b l e  orclci-s 
f o r  c o s t s  ..are made and prevent, wasted e x p e n d i t u r e  on a b o r t i v e  
a t t e m p t s  t o  enforce / them.  P e r h a p s  most i m p o r t a n t  of a1.I i t  would 
r e d u c e  the b i t t e r n e s s  and f ax j . ly .  d . i s r u p t i o n  c a u s e d  by k c c p i n g  
u n d i s c h n r g e a b l e  o r d e r s  f o r  c o s t s  harigiing rourtd t he  n e c k s  of h u s b a n d s  .r 
wives and co - re sponde l i t s  ( o f t e n  t h e  s e c o n d  hushailcl) .It  i.s t h i s  3.asi; 
c o n s i d e r a t i o n  wh ich  g i v e s  the ans\ver t o  a n  o b j e c t i o n  wh.ich may be 

: r a i s e d  t o  t h e  p r o p o s a l .  I t  may be s a i d  t h a t  t o  l i m i t  l . i a b i l i t , y  f o r  
costs i.n m a t r i m o n i . a l  p r o c e e d i - n g s  a l o n e  would  be  t o  i n t i - o d u c c  an 
anomalous d i s t i n c t i o n  be tween  niatrimonia3. c a u s e s  and  o t h e r  t y p e s  
of l i t i g a t i o n .  T h e  f a c t  i s  t h a t  a d i s t i n c t i o n  i s  a l ready  drawn 
and  , a l t h o u g h  we do  not  t h i n k  t h e  p r e s e n t  d i s t i n c t i o i i  i s  drawn 
in t h e  r i g h t  way, we do t h i n k  t h a t  i t ,  i s  right n o t  t o  e q u a t e  
matrj.monia1. c a u s e s  w i t h  norma1 l i t i g a t i o n .  ' D i v o r c e  i s  n o t  a p r i v a t e  

5 .  

,>- 

, . a d v e r s a r y  process i n  t h e  s m e  way as i s  norma l  3 . i t iga t io i - i .  I t  3.s 
. a method of e n d i n g  a marriage; n o t  a I .awsui t  which the p a r t i e s  can 

. . .  
I . .  s e t t l e  o u t  of c o u r t  i f  t h e y  want  t o ,  Once t h e  c o u r t  p r o c e e d i n g s  

a re  o v e r  e v e r y t h i - i i g  s h o u l d  be done  t o  e n a b l e  t h e  f a m i l y  t o  s e t t l e  
down aga in .  A l l  t h i s ,  i n  o u r  view, j u s t i f i e s  a r a t h e r  d i f f e r e n t  

- a p p r o a c h  t o  the whole p r o b l e m  of l i a b i l i t y  for- c o s t s .  

S h o u l d  C o s t s  fol-low t h e  E v e n t ?  

117. F o r  t h e  same r e a s o n  we do n o t  t h i n k  t h a t  it i s  a p p r o p r j a t c  
t o  i n t r o d u c e  i n t o  m a t r i m o n i z l  p r c c e e d i i i g s  a r i g i d  r u l e  t h a t  " c o s t s  
f o l l o w  tlie e v e n t 1 ' ,  i . e .  t h a t  tlie l o s e r  p a y s .  I n  p e r h a p s  t h e  

m a j o r i t y  of d i v o r c e  cases  t h e  e n d i n g  o f  t h e  m a r r i a g e  i s  r e g a r d e d  
by b o t h  husband  and wife  ( w h i c h e v e r  b e  t k z  p e t i t i o n e r  o r  r e sponde i i c )  
as the b e s t  s o 3 u t i o n  t o  t h e i r  m a t r j m o n i a l  p r o b l e m s .  A c c o r d i  n g l y  
it; is i n a p p r o p r i a t e  t h a t  one  s h o u l d  always b e  r e g a r d e d  as the l o s e r  

who pays  and  t h e  o t h e r  as t h e  w i n n e r  who is i n d e m n i f i e d .  A s  
bctween husband  and w i f e  (we d e a l  l a t e r  w i t h  t h e  p o s i t i o n  of t h e  

c o - r e s p o n d e n t )  the  f a c t  t h a t ,  u n d e r  o u r  p r e s e n t  d i v o r c e  s y s t e m  
based on  p roof  of a m a t r i m o n i a l  o f f e n c e ,  one must be regarded a s  

w i n n i n g  a n d  t h e  o t h e r  a s  l o s i n g  s h o u l d  b e  b u t  one f a c t o r  among niany 
i n  d e t e r m i n i n g  l i a b i l i t y  f o r  c o s t s .  A l l  the c i r c u m s t a i i z c s ,  i n c l u d j  rig 
t h e  c o n d u c t  and rrieans o f  t h e  p a r t i - e s  a s  wel l  a s  . the  ve rd i . c t  on  tllc 

i s s u e  of g u i l t  ( o f t e n  an u n r e a l  i s s u e )  shou. ld  h e  taken j .nto 
c o n s i c l e r a t j . o n .  I n  o u r  v i e w  i n  r n a t r i . m n i a 1  p r o c e e d i n g s  the col.irt 
s h o u l d  have a n d  exe rc i se  ail unfet tc i - t :d  d i s c r e t i o n .  r ega rd i .ng  cost:; ~ 



s e p a r a t i o n  g r o u n d  c a n v a s s e d  by us i n  o u r  Report .  C;rc)unds Tor D i v o r c e  - 
T h e  F i e l d  -- of  C l - 1 0 . i ~  ( 3  
which  pa r ty  i n s t i t u t e d  p r o c e e d i n g s  ( i n d e e d  i t  maj' b e  tiiat j o i . n t  
p e t , . i t i o n s  b y  b o t h  s h o u l d  be  p e r m i s s i b l e )  and  n e i t h e r  s h o u l d  b e  
r e g a r d e d  as  h a v i n g  1.osL o r  won. 

. ,It would  then o f t e n  b e  quite arbj.tr.ary 

1'3) S e c u r i t y  f o r  c o s t s  

1 1 9 . .  For  much t h e  sanie rcason we do n o t  f a v o u r  t h e  a b o l i t i o n  
q f  s e c u r i t y  f o c  c o s t s .  A s  p r e v i o u s l y  p o i n t e d  o ~ t ,  we t h i n k  that. i.ts 

a b o l i t i o n  would have d e t r i m e n t a l  c o n s e q u e n c e s  t o  t h e  Legal Aid  Fund e 
We a l s o  t h i n k  t h a t  i.t would c a u s e  hards1ii.p t n  wive ' s  whose mea-ns 
t a k e  them j u s t  o u t s i d e  the Legal Aid  Scheme b u t  who c o u l d  n o t  b e a r  

t h e  . c o s t s  of a s u i t  i f  t h a t  were d e f e n d e d .  But n e i t h e r  of these i s  
the b a s i c  r e a s o n  why we recommend' i t s  r e t e n t i o n  - a n d  i .ndeed i t s  
e x t e n s i o n  so t h a t  i n  a p p r o p r i a t e  c i r c u m s t a n c e s  ( j, e .  a w e a l t h y  wife  
and  a poor  husbaIid)  t h e  wife may be  o r d e r e d  t o  p r o v i d e  s ecc r i ty  f o r  
h e r  , h u s b a n d ' s  c o s t s .  \Ve d o  so  b e c a u s e  i t  seems t o  u s  t o  b e  a n  
e r n i n e n t l y  s e n s i  b I e  and  d e s i r a b l e  j . n s t i . t u t i o n  , a t  any r a t e  i n  the 

c o n t e x t  of m a t r i m o n i a l  p r o c e e d i n g s .  
imrned ia t c ly  a v a i l a b l e  t o  d i s c h a r g e  a n y  o r d e r  for -  c o s t s  t h a t  may h e  

made and  a v o i d s  t h e  f r u s t r a t i o n  a n d .  h o s t j . l i t y  c a u s e d  by a b o r t i v e  
a t t e m p t s  t o  r e c o v e r  c o s t s  a f t e r  t h e  s u i t  i s  o v e r .  

i .  

It e n s u r e s  t h a t  money i s  

120.  \Ye do  ncL s u g g e s t  t h a t  a t t e m p t s  t o  o b t a i n  a n  o r d e r  f o r  
s e c u r i . l y  s h o u l d  become a n  a u t o m t i c  s t e p  i n  e v e r y  d i v o r c e  s u i t .  We 
a re  sure t h a t  the Legal A i d  a u t h o r i t i e s  a r e  r i g h t  i n  t h i n k i n g  f r o m  
t h e i r  e x p e r i e n c e  t h a t  t h i s  vei-y o f t e n  m e r c l y  c a u s e s  d e l a y  a n d  

a d d i t i o n a l  e x p e n s e .  A t  t h e  same t i m e  we do t h i n k  t h a t  t h e  q u e s t i o n  . 
whethei-  Q I ~  o r d e r  s h o u l d  be a p p l i e d  f o r  is o n e  t o  w h i c h  cons.i.d.eration 

s h o u l d  a l i s ays  be  g i v e n ,  b o t h  i n  l e g a l  a i d  ca ses  and o t h e r s .  Ne 
s u s p e c t  that .  i n  l ega l  a i d  cases  t h e  t e n d e n c y  n o t  t o  a p p l y  f o r  
c e c u r i t . y  h a s  g o n e  t o o  f a r  and  t h a t  t h o s e  r e s p o n s i b l e  f o r  a d m i n i s t e r -  
i n g  t h e  Scheme shou ld  c o n s i d e r  a s k i n g  C e r t i f y i n g  C o i m i i t t e e s  t o  
d i r e c t  i n  each case w h e t h e r  s e c u r i t y  s h o u l d  be a p p l i e d  Tor,  
T h e r e  would be not.Iiing new i n  s u c h  a r e q u e s t ,  for-  t h e s e  Col-riinittees 
u s e d  t o  a d d r e s s  thci.1- m i n d s  t o  this v e r y  quest ior t  ciurj.ng t he  time 

wlicn cases  i n  which the app.Lic:ant! s c o n t r i b u t i o n  was less ~ i i a t ~  210  
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1 2 1 .  In t h e  forego.i.ng pa rag rzp1 i s  we have assumed no l iasic 
c h a n g e  i n  the p r i n c i p l e s  on wh ich  c o s t s  a r e  awarded against a ]-Jarty 

w i . t h  whom the  respanclent, .. i.s a l l eged  t o  have c o m m i t t e d  adul . i ; e ry  . 
Before d i s c u s s i n g  thjs b a s i c  q u e s t i o n  i t  i s  n e c e s m r y  t o  draw 

aLtent ioI -1  t o  a p r o c e d u r a l  d i s t i n c t i o n  betivceii men and  women wl~ich 

seems t o  u s  to h e  anomalous  a n d  a n a c h r o n i s t i c .  Wherdvcr t h e  
p e t i t i o n  ( o r  a n s w e r )  aI..Leges a d u l t e r y  i t  must', u n l e s s  c o n t r a r y  
l ease  i s  g i v e n ,  be  s e r v e d  o n  t h e  man o r  woinan w i t h  whom a d u l t e r - y  
:is a l l e g e d  ' 5 ' )  , - and iie o r  she j.s e n t i t l e d  t o  d i s p u t e  t he  a i 1 e g a t i . o n  
B u t  w h e r e a s  a male a d u l t e r e r  named i n  t h e  p e L i t i o n  a u t o m i t i c a l l y  
becomes a p a r t y  ( t h e  c o - r e s p o n d e n t )  t o  the su i t  and -is named i n  
the t i t l e  of  i t ,  a n  a d u  3-teress i s  mere ly  " the  woman namedtf and 

( 3 2 )  
-- . .  ( 32i.I: 

i. 

docs n o t  become a p a r t y  u n l e s s  she i n t e r v e n e s  o r  c o s t s  a r e  c l a i m e d  
\Ye c a n  see no j u s t i f i c a t i o n  f o r  t h e  r e t e n t i o n  of  agaj n s t  h e r  ( 3 5 ' .  

* 

t hesc  s e x  d i s c r j m i n a t i o n s .  L o g i c a l l y  t h e r e  i s  mucli t o  be s a i d  Cor- 
t h e  p r o c e d u r e  a p p l i c a b l e  t o  the  woman wliich e n s u r e s  t h a t  shc. d o c s  

. n o t  become a p a r t y  i r r  law u n l e s s  she i s  t r u l y  a p a r t y  i n  f a c t .  On 
t .the o t h e r  hand p u b l i c  o p j . n i o n  m i g h t  n o t  t a k e  k i n d l y  t o  t h e  i.nt,ro- 

d u c t i o n  of t h e  n o v e l  c o n c e p t  ancl s t y l e  of  ' t t he  man namedtf , whereas 

t h e  mea'ning o f  t t c o - r e s p o n d e n t t t  i s  g e n e r a l l y  u n d e r s t o o d .  P rov ided  

t h a t  l i a b i l i t y  t o  b e  coiidemned t o  pay  the c o s t s  i s  t h e  same Tor 
b o t h  sexes and  a n y  p r o c e d u r a l  d i s t i n c t i o n s  be tween  theni a r e  
a b o l i s h e d ,  i t  i s  a ma t t e r  of s e c o n d a r y  i m p o r t a n c e  w h a t  the  legal 
d e s i g n a t i o n '  of the a l l eged  a d u l t e r e r  and a d u l t e r e s s  s h o u l d  be .  \Ye 

sha1.I be  g r a t e f u l  f o r  a n y  s u g g e s t i - o n s .  

122. O r i g j . n a 1 l y  t h e  ru1.e of p r a c t i . c e  was t h a t  c o s t s  w o u l d  not. 
be  a w i r d e d  aga ins t  a c o - r e s p o n d e n t  u n l e s s  t h e  ] ,usband-pe t i t . ionc . r  couIcS 
p r o v e  n o t  o n l y  t h a t  t h e  c o - r e s p o n d e n t  !tnew the  wife was  m a r r i e d  bul; 

- a l s o  that h e  was aivare o f  t h i s  fact at the t i m e  aclultery C o m J I I e i l C e d ,  

A l t h o u g h  this ruLe h a s  s u b s e q u e n t l y  been  somewhat r e l a x e d ,  t he  

a s  f o l l o w s :  "A husband w i l l  n o t  u s u a l l y  o b t a i n  his c o s t s  u n l e s s  
h e  c a n  show t h a t  t h e  c o - r e s p o n d e n t  knew t h a t  the  r e s p o n d e n t  was ii 

married woman o r  t . h a t ,  i f  h e  d i d  n o t  know, t h e  c i r c u m s t a n c e s  were 

p r a c t i c e  t e n  y e a r s  ago was suinmarised by t h e  Mor ton  Commission ( 3 6 )  



b e  u i : ju s t  t o  condemn a c o - r c s p o n d e n t  i n  c o s t s  inere ly  because he 

. .can show t h a t  h e  d i d  n o t  know t h a t  t h e  r e s p o n d e n t  was i i i a r r i e d .  It. :. 
c o u l d  be a r g u e d  t h a t  t o  tli.is e x t e n t  one  e n g a g e s  i n  i l l . i c i l ;  s e x u a l .  
i n t e r c o u r s e  a t  o n e ' s  per i .1 .  I n  t h e  case of  cos ts . ,  a s  opposed  t o  

damages for- a d u l t e r y ,  there can he no quest i .oi i  o f  blackinaj.3.ing . s .  

c l a i a s  bei.ng made by t h e  p e t i t i = n e r - h u s b a n d  j.11 c o l l u s i o n  w j . t h  the  
respondent-wife, s i n c e  a l l  t h a t  c a n  be r e c o v e r e d  i s  t h e  whole o r  
p a r t .  o f  t h e  c o s t s  a c t u a l l y  i - n c u r r e d  i n  the  s u i t , .  

124. Reari-rig i n  mind t h a t  t h e  v a s t  m a j o r i t y  of d i . vo rce  s u i t s  
a r e  .legally a i d e d  i t  i.s c l e a r l y  i n  t h e  p u b l i c  i n t e re s t ,  that c o s t s  
s h o u l d  b e  r e c o v e r a b l e  f1:om a s  w i d e  a range ol" p a r t i e s  a s  i s  
c o n s i s t e t - i t  w i t h  j u s t i c e ,  I t  i s  a c c o r d i n g l y  recoinmexleci that i f  a 
decree n i s i  h a s  been g r a n t e d  on t h e  g round  o f  a d u l t e r y ,  the  
a d u l t e r e r  ( w h e t h e r  a man 01- LvGman). a S a i n s t  whoin c o s t s  a r e  claimed 
s h o u l d  be  l i a b l e  t o  be  o r d e r e d  t o  pay  t h e  c o s t s  d f  any  o t h e r  p a r t y ,  
u n l e s s  he  o r  she c a n  show t h a t  i t  would  bz u n j u s t ;  i n  t h e  I . ight  o f  
t h e  conduct  o f  t h e  p a r t i e s  and t h e  o t h e r  ci .rcLimstances of t h e  

case.  Tlje mere f a c t  t h a t  he o r  she di.d n o t  know t h a t  t h e  r e s p o n d e n t  
was rnarricd shou.ld n o t  b e  s u f f i c i e n t  t o  exempt f rom 1iab.i 3 i t y ;  
e q u a l l y  kno\vledge of  Lhe  marriage s h o u l d  n o t  n e c c s s a r i J y  rnake h i m  I 

o r  her l i a b l e  f o r  c o s t s  i n  a c a s e  where t h e  m a r r i a g e  had a l r e a d y  
b roken  down, o r  where t h e  wi fe  was a p r o s t i t u t e ,  o r  w h c r e  f ~ r  some 
reason  i t  would n o t  be j u s t  t o  make h im o r  h e r  p a y .  S i n c e  tne 
Morton Commission r e p o r t e d ,  the  c o u r t s  have  i n  f a c t  rnovcd t o  a 
p o s i t i o n  very  c l o s e  t o  t h a t  s u g g e s t e d  (37) 

1 2 5 .  T h e  f i n a l  q u e s t i o n  t h a t  a r i s e s  i s  \vhether a p e r s o n  s l iould 
be l i a b l e  for c o s t s  on1.y when he o r  she h a s  Seen found  g u i l t y  of 
a d u l  tci-y, It, .is g e n e r a l l y  assutiicd t h a t  01i1y i 11 khese c i  rcrmstanccs 
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cctri c o s t s  be amr-dod aga.i tist h i m  (7" . 
n o m a l l y  b e  .ut-.l;er3.y u n j r i s l ,  t o  coi-ic!ciriii i n  c o s t s  soiiicont: \vho 11a s 
s u c c e s s f u l l y  tlc:i'ended an  a1.lcgat ioii o f  adir l . t ;ery n u t  oiie Cali 

c o n c e i v e  o f  c i r c u m s t a n c e s  i n  ivtlictl it wou1rl be  etninc1itI.y rezsoimhl .e ,  
I T ,  f o r  example,  a \VeaJ.Chy iiian has b r o k e n  u p  t h e  mai-r:iage by 

: i n d u c i n g  the wi.re i o  s h a r e  1-,is becl and boar(1 t he re  is no reason w~iy 
h e  s h o u l d  n o t  pay the, c o s t s  o f  d ivoi -ce '  p r o c e e d i n g s  ii-ir7t.i.tuted by 

the  husband even i f  t h e s e  a r e  a b o r t i v e  beca i i se  he s u c c c e d s  i n  
p r o v i n g  t h a t  he \\'as i m p o t e n t  and  t h a t  t h c r e f o r e  no a c t u a l  a d u l t e r y  
has  t a k e n  p l a c e .  R a y d e n  _I_" o n  D i v o r c e  (39' c i . tes  a n  u n r e p o r t e d  c a s e  i n  
wliicli a co-respondent was o r d e r e ~ ~  t o  pay c o s t s  i i o t \~ l i t i r s t and j .ng  t h a t .  

hiid obvj .ous3.y i[-, w o u ~ . c ~  

. 

( 4.0 ) 
. *  the a l l e g a t i o n s  against k i r n  of a c t u a l .  a d u l t c r y  were d l s m i s s e d  

We .t l i i .nk t h a t  if a d g l - t e r y  h a s  b e e n  p r o s e d  the c o - r e s p o n d e n t  s h o u l d  
n o t  n e c e s s a r i l y  e s c a p e  1 i a I i i l i t y  f o r  c o s t s  i f  t h e  pe t i . t , ion  i s  dis- 
i i i i s s e d  b e c a u s e  of the p e t i t i o n e r ' s  a d u l t e r y  1Ve accord ing1 .y  
reconmend t h a t  t h e  r u l e  s h o u l d  b e  t h a t  where p r o c e e d i n g s  f o r  
d ivoi -ce  o r  j u d i c i a l  s e p a r a t i o n  a re  based  o n  a d u l t e r y  t he  a l l e g e d  
a d u I t e r e r  s h o u l d  be  l i a b l e  t o  have  a n  o r d e r  f o r  c o s t s  made a g a i n s t  
h i m  o r  her whatevcr t h e  ou tcome  of  t h e  s u i t ,  aLthough o n l y  i n  
e xc e p t i. o na l c i rcu r n s  t a rlc e s s 11 ou I d  a c 0- re  s p o  1 id en t who .i~ s d 1 s m  i s s e d 

. from t h e  s u i t  b e  o r d e r e d  t o  pay c o s t s ,  . .  
I 26.  None of  t h e  f o r e g o i n g  recommendat ions  i s  i n t e n d e d  t o  
d e r o g a t e  f rom {vhat rce have  s a i d  i n  p z r a s . 1  1 1 - 1  18. C o s t s  shou1.d not; 
be r e c o v e r a b l e  f roni t h e  a l l eged  a d u l t e r e r  u n l e s s  t h e y  have  been  
a sked  f o r  i n  t h e  p e t i t i . o n  and  p e t i t i o n e r s  s h o u l d  be d i s c o u r a g e d  
from aski .ng  f o r ,  c o s t s  u n l e s s  i t  i s  r e a s o n a b l e  t o  suppose  t h a t  

t h e y  w i l l  he r e c o v e r a b l e  e The a l l e g e d  a d u l t e r e r  s h o u l d  be a b l e  
w i t h o u t  h a v i n g  t o  o b t a i n  l e g a l  a i d ,  t o  l i m i t  his o r  her l i a b i l i t y  
i n  t h e  way s u g g e s t e d  i n  p a r a .  113 a n d  t h e  c o u r t  shouhd have  a n  * 

u n f e t t e r e d  d i s c r e t i o n  r e g a r d i n g  c o s t s ,  

127. \Ve have  c o n s i . d e r e d  w h e t h e r ,  i n  the  l i g h t  o f  t h e  a r g u m e n t s  
i n  p a r a s .  119 and  120,  t h e  c o u r t  s h o u l d  n o t  be eiiipowerecl t o  o~-dez-. a 

c o - r e s p o n d e n t  t o  g i v e  s e c u r i t y  f o r  c o s t s .  We do n o t  t h i n k  s o .  
D e s p i t e  t h e  a d v a n t a g e s  of e n s u r i n g  t h a t  a f u n d  from which  c o s t s  c a n  
be p a i d  i s  i n  hand before t h e  decree i s  g r a n t e d ,  i t  w o u l d ,  i n  o u r  
v i e w ,  be  u n r e a s o n a b l e  and u n d e s i r a b l e  t o  p l ace  a n y  s u c h  o b s t a c l e  i.n 

t h e  ivay . o f  a man o r  woman who wi shed  t o  c o n t e s t  a n  a l l e g a t i o n  of  
a d u l t e r y .  I t  might aLso e n c o u r a g e  bogus  d i v o r c e s  b a s e d  on  a f a l s e  

.. 



. dnnia.ges f o r  a d u l t e r y  among t h e  p a r t s  of'  t h e  1 . a ~  "lvh-icii scclti t o  rest-, . 
on s o c i a l  a ssumpti.oi-is w h i c h  a re  no longer .  v a l i d "  . 

'129. A claim f o r  damages f o r  acluJ.ter-y i s  ti-i.ed on  t h e  sane 
p r i n c j . p l e s  a s  t h c  o1.d a c t i o n  f o r  c r in i i .na1  c o n v e r s a t i o n  \vh.i.cii i t  
1-eplaccsd :in 1857 (4.3' . 
clainages a r e  t o  bz app3. ied and n a y  d i r e c t  them t o  be s e t t l e d  f o r  t h e  

~ i i e  c L u r t  may dj . rcct  i n  witat manner the 

. b e n e f i t  of t h e  ch j . l .d ren  (if a n y )  o r  t h e  ivife (U+) . AccortlingJ..y 
if t h e  p e t i t i o n e r  g i v e s  a n  u n d e r t a k i n g  t o  b r i n g  t he  damages j .itto 
cour t ; ,  a s  j.s f r e q u e n t l y  r e q u i r e d ,  b a n k r u p t c y  p r o c e e d i n g s  c a n n o t  hc 

T h i s  gj.'ves r i s e  t o  d i l ' f  i - c u l t i e s  o f  enforcement  wi t .11  whicli any 

aniendment  o r  t h e  3 . a ~  on th i s  s u b j e c t  ough t  t o  d e a l .  

t a k e n  by 1li.m t o  e n f o r c e  payinerit a g a i n s t  the  c o - r e s p o n d e n t  ( 4-5 j 

130. The  compeii~a. t ,o~-y p r i i I c i . p l e s  upon w h i c h  damages a r e  t o  b e  

assessed were fu1J.y r e v i e w e d  j.n B u t t e r w o r t h  v ~ Brrtt,erwort-,h & 
--z-i---------- -.- 

d a m g e s ,  e sccp t  ~vheii j o i n e d  i v i t l i  c la j rm f o r  d i v o r c e ,  a r e  e x c e e d j  ngJy 

rai-c. They a r c  c l o s e l y  reJ a ted  t o  a c t i o n s  f o r  c n t i c e n i e n t  ivhich, 

hoivever,  may be hroughi;  by a w i f e  a s  w 1 3 .  a s  by a husband .  A 
claim f o r ' d a m a g e s  may be b r o u g h t  a f t e r  the deach o f  the  wi fe  o r  
a f t e r  a d i v o r c e :  K e n t  v .  A t k i n s o n  ('-') . 
t h e  d e a t h  o f  either the husband  or t h e  a d u l t e r e r  ( 4 ~ 9 ) .  
p e t i t i o n  i s  l i . m i t e d  t o  a claim f 'or  damages, d o m i c i l  i n  Engl.and 
i s  u n n e c e s s a r y ;  the  a c t i o n  i s  t r e a t e d  a s  one i n  t o r t  ( 50) 

It i v i l l ,  ] ?oxeve r ,  a b a t e  on  -- 
If t h e  

4 2 .  

43  . 
44.0 
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4 6 .  
47. 
4 8 .  
4 9 s  
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W .  I T I .  T h e  Mo r to 11 Con:mi. s si o n (5 1 r e v  j.e\ved t i 1 j . s  relriecly but, m:ttie 1-10 

reconuner-1d3tion c x c e p t  t,hat a \ \ f i fe  s i i o u ~ d  be g i v e n  ~ I I C  c:a!ile r j  ght. 

t o  c J . a i i n  clamages f roin a n  adul t - ,eress  as her h u s b a n d  has t o  cIa.i.irl t : . !?C:m 

froin an a d u l t e r e r .  

f 3 2 .  

alaims f o r  damages fyr adu3.ter.y and  t h e  i n d e p e n d e n t  a c t i o n  f o r  
! 

e n t i c e m e n t  which e n a b l e s  a husband  o r  wife t o  sue a th.i i-d p a r t y  
who has i n d u c e d  t h e  o t h e r  s p o u s e  ' t o  l e a v e  o r  rc!nai.n a p a r t .  T h i s  

a c t i o n  was recomnended f o r  a b o l i t i o n  by t h e  Law Rei'oriil C o n m i t t e c  
i n  t h e i r  E l e v e n t h  R e p o r t  ('52) arid i s  a l s o  a.mong -t;lnose a c t i o n s  ive 

are  c h a r g e d  u n d e r  Item XV of o u r  First Prograrnnie !;o revj.ew,. 
of  the same o b j e c t j o n s  a p p l y  b o t h  t o  a c t i o n s  f o r  damages for '  a d u l t e r j r  
and  f o r  e n t i c e m e n t .  
and  l e n d  t f t emse lves  t o  b l a c k m a i l  e s p e c i a l l y  \$rinej i  t here  i s  c o l l u s j . o n  
b e t a e e n  husband and wife .  Both e n c o u r a g e  p e r j u r y  when there  i s  

T h i s  recoi~iniei idat ion h a s  iiot; bcen c a r r i e d  o u t  .) 
\ 

We have  a l r e a d y  p o i n t e d  o u t  the c l o s e  connc.ctj .oii  beLiveen 
I 

. h!ar-!y 

' . a  
Both  t r e a t  the wire a s  the h u s h a n d ' s  c h a t t e l ,  

c o l l u s i o n  betiveen the wife a n d  h e r  s e d u c e r .  Cut i n  some r e s p e c t s ,  ,., 

t h e  a c t i o n  f o r  damages f o r  a d u l t e r y  i s  iixre o 3 j e c t i o n a b l e  than  t h a t  

f o r  e n t i c e m e n t .  T h e  l a t t e r  a t  l e a s t  r e c o g r : i s e s  t h a t  t h e  c la im . 
i s  b a s e d  o n  t h e  f a c t  t h a t  t h e  h u s b a n d ,  because of  t h e  d e f e n d a n t ,  

has  l o s t  h i s  wife.  T h e  f o r m e r  p u r p o r t s  t o  compensa te  t h e  husband 
' - f o r  t h e  f a c t  t h a t  t h e  d e f e n d a n t  113s had s e x u a l  i n t e i - cou i - se  t11it;tl 

t h e  wi fe .  T h i s  r a t h e r  b a r b a r o u s  t h e o r e t i c a l  b2rsi.s o f  t h e  a c t i o r ,  
h a s  a d v e r s e  p r a c t i c a l  c o n s e q u e n c e s  i n  t h a t  the  p a r t i e s  a r e  a b l e  t o  
p l a c e  one  a n o t h e r  i n  a humj . l ia t j .ng  p o s i t i o n  and when pr-oceedj.ngs 
a r e  b r o u g h t  t h e y  t e n d  t o  c r e a t e  q r e a t  b i t t e r n e s s  hetwceii the  p a r t i e s .  
The  a c t i o n  f o r  e n t i c e m e n t  a l s o  h a s  t h e  meri t  o f  t r e a t i n g  b o t h  sexes 
a l i k e ,  f o r  t h e  E n g l i s h  c o u r t s  ( d i f f e r j n g  j n  t h i s  r e s p e c t  i'roin t h o s e  
of some o t h e r  p a r t s  o f  t h e  common law w o r i a )  have  h e l d  t ha t  i t  i s  
a v a i l a b l e  t o  a wife as we11 a s  a h:isband ("),  ivhereas damages 
f o r  a d u l t e r y  i n  d i v o r c e  p r o c e e d i n g s  a r e  o b t a i n a b l e  o n l y  hy t h e  
husband  a g a i n s t  t h e  male c o - r e s p o n d c n t  ( 5 4 1  

' 133. , S t r i c t l y  s p e a k i n g ,  the  a c t i o n  f o r  e n t i c e m e n t ,  n o t  b e i n g  a 
mat r imonj :a l  c a u s e ,  f a l l s  o u t s i d e  t h e  s c o p e  o f  this P a p e r ,  But  i t  i s  
SO c l o s e l y  r e l a t e d  t o  damages f o r  a d u l t e r y ,  w h i c h ,  a s  a l r e a d y  i r td i -  
c a t e d ,  c a n n o t  be  e x c l u d e d  f r o m  c o n s i d e r a t i o n  h e r e ,  t h a t  we c a n n o t  
i g n o r e  i t .  As a l r e a d y  p o i n t e d  o u t ,  t he  Law Reform Coirirnittee 

recomnended i t s  abolition. 
this p r o p o s a l ,  b u t  t h e  a c t i o n  i s  among t h o s e  f o r  wh ich  I.ega1 a i d  i s  

No s t e p s  have  b e e n  t a k e n  t o  i .mplement 

51. Cind. 9678, paras.L+2?-4.35, 
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134.. If' eiiticement i s  t o  go,  i t  wou1.d be 1ii.ghl.y a r ~ n m a l ~ o u s  t o  
r e t g i n  clainagcs for- a d u l l e r y  w - i j . c h ,  a s  a_l.i.i:ady po i r i t ed  o ~ t ,  seem s t i l i  
nore ob  jec t ionabl -e .  Neve r the l e s s ,  though cnt,i.ceiiiei-it seen-is t o  h a v e  
few. su.ppc~-I:.er.s t h e r e  appears t o  bc l e s s  uinanimi t j r  i-*eg-ar*cI.itig t h e  

abo l i t i . on  of damages f o r  adultery. Basi.cal3y we t I i , i i i ! ~ :  tliis j s 
Ixcause a c l  aim i.n d i -vo rce  proceedj ngs seems l e s s  ob  jectj.onab1.e t h a n  

a n  i.ndepenclent a c t i o n  i.n the  Queen' s Gencli D i v i s i o i - I .  Ilo\vever, o t h e r  
a rgumen t s  have been p u t  forward i n  f a v o s r  o f  i-etail-1.j ng it. 

, 

135" It i s  somtt.mcs s a i d  t h a t  the r ight  t o  c1.ai.m claiiiages from 
an a d u l t e r e r  g ives  the  p e t i  t i o n e r  seine snt i -sfact ic i :  f o r  hi.s i i :  j u r e d  

f e e l i n g s ,  h i t  for- i \ rh ich  he \iroul.d assau1.t t h e  a d u 3 . t e r e r .  We t ,hi .nk 

t h a t  t h i s  ' i s  a l i t t l e  f a r - r c t ched  
husband h e a r s  what has occurred he very seJ.dom kno\i-s t h a t  he can  g e t  
damages from t h e  adul. terei- ,  By tlie t ime t h a t  he co i i su l t s  h i s  3.awyer 
hj.s f i r s t  anger  w i l l  be over  and tlie clanger of pl lysical  a s s a u l t  wil.l. 

g e n e r a l l y  be small, Another a rguacn t  . soinctj.1xs p u t  for\sard i.s t h a t  

t h e  r.isk of 3 . iabi l . i ty  t o  damages d e t e r s  \vould-be  aclult ,erers,  b u t  we 
do  n o t  b e l i e v e  that; i n  p r a c t i c e ,  this can o f t e n  be a i-i.sk t h a t  i s  

weighed o r  t h a t  if: i.t \vas, it \vo~tJ.d o f t e n  d e t e r .  

136, A ixoi-e p o t e n t  argument i n  favour  of  r e t a i n i n g  the  acti.011 
l o r  damages i.s t h a t  a t  p re sen t  i t  is o f t e n  t h e  only  way i n  \vhi.ch a 
l i u s l ~ a n d  can recover  maintenance f o r  1iiimeJ.f o r  t h e  c h i l d r e n  \viicn a 

f o r  at thc monient when an angry 

wife has  been seduced by means of t h e  co--r.esponclent ' s weaJ.th. 
it i s  s a i d ,  f u l l y  j u s t i f i - e s  the r e t e n t i o n  o f  t h e  a c t i o n ,  and i .ndeed 

i t s  ex tens ion ,  so ,  t h a t  t h e r e  c0uI.d be  a n  award of  damages payable 
by iiistaliiicnts, t h u s  ertipowering t h e  cour t  t o  o rde r  t h e  co-respondent 
wi thout  c a p i t a l  t o  p r o v i d e  m i n t e n a n c e  o u t  of  c u r r e n t  i ncorne. We 
Lhi .nk ,  however, t h a t  t h e r e  i s  soiiie danger here  of concentr.ati.i:g on 
fi.riancia1 consiclerati.ons al-one .- An orcler. \vlicr*c:by tlte co-responcient I 

T h i s ,  
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b' 

k.. 
i/' I tvho j.ii inany c a s e s  t ~ i l 1 .  have become t h e  secorid Ii:~sband I i.3 recitii r % c : d  

t o  continue j .ndof ' i r i j . t e1 .y  t o  pay dzmages t o  tiic f i r s t  h u s b a n d  \*;iiL!Ld 

i . n c v i t a i ~ 1 y  tend t o  Itet:;) a I i . v e  bitfr.er-~rlcr-;s 11et~iec1-1 Lhe 132 I - C I - I L S  rt;;t i c h  

car: oI11.g b e  harinTu1 t o  the c h i l d r e n .  If the! wife ha:; i inrr icd thc 
co- re sponden t ,  , t h e  existelnce of  a c o u r t  o r d e r  agaj . r is t  h i m  c a n  
h a r d i y  e n c o u r a g e  h i m '  t o  a c c e p t  t h e  c h i l d r e n  iril;o h i s  home o r  t o  
welconie thein as v i s i . t o r u  t h e r e .  

137. The  need  f o r  damages a s  a means o f  o b t a i n i n g  m a i n t e n a n c e  
\vould be  d i m i n i s h e d  i.f ( a )  husband  arid wife ~\~er-e  p l a c e d  on t h e  same 

/ 

f o o t i n g  as  r e g a r d s  a r i gh t  t o  a p p l y  f o r  m a i n t e n a n c e ,  a n d  ( b )  i t  
were macle c l ea r  t h a t  the c o u r t ,  i n  a s s e s s i n g  t h e  means o f  t h c  w i f e ,  

. .  c a n  h a v e  r ega rd  t o  what s h e  may be e x p e c t e d  t o  recei\re from he r  .. 
seducer - .  T h i s ,  .it i s  t r u e ,  would n o t  c o v e r  t h e  c a s e  \ \here the 

i. wjfe ' s  a s s o c i a t j o n  w i t h  t h e  c o - r e s p o n d e n t  had a l s o  brolccn up .  T h i s  
might be d e a l t  w i t h  by empowering t h e  c o u r t  t o  o rde r  t h e  co-  
respondent ,  t o  settle p r o i i e r t y  o n  the husband, ,  wi fe  and ch i ld rc i ;  

o r  any  o f  them. 117 t h a t  e v e n t ,  i.t i.s t h o u g h t ,  a g r e e i - n g  t o  thj.s 

e x t e n t  w i t h  t h e  Mor ton  C o m n i s s ~ . o n ,  t h a t  t h e  same r u l e  s h o u l d  apply 
t o  t h e  "woman named" \vho, i f  s u c h  a c lz im were made a g a i n s t  h e r 5  . 

would have  t o  be  j o i n e d  as c o - r e s p o n d e n t .  T h i s  s o l u t i o n  i s  very 
. s i m i l a r  t o  t h a t  recommended by t h e  Roya l  Coinmission on D i v o r c e  

( 3 8  1 and '  hk t t r i i non ia l  C a u s e s  a s  lo 'ng a g o  as  1312 

139.  A t  t he  p r e s e n t  ti.me the c o u r t s ,  i n  t h e  c o m e  of p rocecd-  
i n g s  f o r  d i v o r c e  o r  j u d i c i a l  s e p a r q t i o n  o r  whei-e damages f o r  
a d u l t e r y  a l o n e  a r e  c l a i m e d ,  a r e  p r e p a r e d  i n  a p r o p e r  ca se  t o  make 
a n  award o f  darnages e v e n  though  t h e  c o - r e s p o n d e n t  d i d  n o t  know t h a t  
the  r e s p o n d e n t  was married a t  the  time when a d u l t e r y  \vas commit,teed 
e s p e c i a l l y  i f  h e  i s  shown t o  h a v e  b e e n  c u l p a b l y  i g n o r a n t  o r  
reckless whether  she was m a r r i e d  o r  n o t .  The c i r c u m s t a n c e s  may 
v a r y  t h r o u g h  e n d l e s s  g r a d a t i o n s  o f  g u i l t ,  froin t h e  \irealthJI inan W!IO 

s e d u c e s  a ;vi.fe by means of his money and  breaks u p  a f a m i l y  dO\Vil  

t o  t h e  r i c h  b u t  i n e x p e r i e n c e d  young man who i s  l e d  i n t o  a b r i e f  

a f f a i r  by a n  u n s c r u p u l o u s  woman whose r e l a t i o n s h i p  w i t h  h e r  husband  

amoun t s  o n l y  t o  a d i s r e p u t a b l e  b u s i n e s s  p a r t n e r s h i p .  Only  if t h e  

r e q u i r e s  i.n every  c i r c u m s t a n c e .  A c c o r d i n g I . y ,  i f  tlle s o l u t i o n  
suggested hy t h e  Gorell Commission were a d o p t e d  i t  would seeiii t h a t ,  

- 

8 .  

. ' -  ' c o u r t  were g i v e n  a completc d i s c r e t i o n  c o u l d  i t  do :vhat j u s t i c e  

t h e  c o u r t  s h o u l d  be  empowered t o  make a n  o r d e r  r e q u i r i n g  a n y  co- 
r e s p o n d e n t  o r  woman named, as t he  case may b e ,  t o  s e t L l e  f o r  tlic 

b e n e f i t  o f  a n y  mcmbcr o f  t h e  fatniLy s u c h  sum as  t h e  C G l i r t  t I i i n k s  

r e a s o n a b l e ,  h a v i n g  regard t o  i h e  c o n d u c t  of  the  pa r t i e s  and  a1.l 

58* Tlie  G o r e l l  Coriuni s s i o n :  Ct l .6478 p a r a s  .333-395. 



one o n l y  \vhcn the co-respondent o r  \\oman riarnca h a d  hee t: resporiisih3.c 

f o r  b r e a k i n g  up t h e  marr iage a n d  i f  a settl.ement hy hi.rn o r  h e r  was  

' the on1y l v z i y  t o  r c s t o r e  t h e  f i n a n c i a l  p o s i t i o n ,  

140. ', ' \Ye r e a l i s e  t h a t  the Gore11  Commi.ss5.on' s proposal may 
appear  t o  'tile non-laivyei- t o  be not very d i f ' f e r e n t  f roin '  tile present 
acti.on f o r  damages. T h e  d i f f e r e n c e s  !vould h e  a s  f o l l o m :  - 

- 

1 4 1 .  T h  i S 
Llic a c t i o n  f o r  

A \vifc j>e t . i . t io~ICr  would be 131-aced i.n t h e  same 
posj . t j .on as a husl)a.nd peti . t ioiIe1- a n d  t h e  \ t fO:l i ; i~~\  

nanied .would be jo ined  a s  a p a r t y  a n d  c a l l e d  a 

c o - re s po nd e nt , 
The p e t i t i o n e r  \voulc! n o t  be a b l e  t o  seek a sett!.<:-- 
merit except  i.n conjuiictioii wi . t l - i  a p t ' t i t j o i i  f o r  
divorce o r  jucIi.cia1 s e p a r a t i o n .  
P r o v i s i o n  i \ ~ u l t I  h a v e  t o  be rmde r o ~  evidence of t h e  

means  of t h e  co,-respondent t o  b e  adduced bef0i-e t h e  
c o u r t ;  otherrwi.se any o r d e r  of  the c o u r t  mi.ghL b e a r  
u n d u l y  h a r d l y  o n  his f a m i l y ,  wreck ano thc r  marr iage 
arid harm more ch. i ldren,  
T h e  b a s i s  o f  the  poiver t o  orcler a s e t t l emen t  i ; ~ o u l d  

b e  pure ly  t o  compensate f o r  eeonomi.c loss and w o u l d  
t a k e  12.: accoan t  o f  i n  ju red  f e e l  i.rigs. 

proposal is opcn t o  most o r  t h e  saiw o h j e c t j o n s  a s  
:1ai~nj;cs . 3: I; i v o ~ l  d . J . ( ~ n t l  i t ; sc l f  L o  bJ.r!ckrnai 1 by 



~ u c c ~ ~ s T ' L I ] .  01- n o t  \vould b(! cei.ta.i1\ L O  inci-en rind p o r . p c l ; u : l L G  

I ) i . t t ;er~lcss  'bet\;;cci~ the parCies .  No!- w ~ ~ . l . d  t,Iie pr~o~po:;a.~I. tlctci- 
adii 1 te re r s f rsni c cnu-iii t t, i. 1 ig ad11 1 t, e ry o 1- o U 1; ra geti 1 I II s b a  1.1 tl s f' l-ciyi 

i;.. r i L . i n g  1.. . tlie law I n t o  t h e i r  oivii I-rands I t  i 4 , ~ u . l . d  s t i  11 be .iI~?ogic:i:i 

and  d i sc r imina to ry  t o  r e t a i n  any form of  f i r ia i - ic ia l  l j .a l i j . l i .Lj  f'or 
brea1;i.n.g u p  a marr iage by commii.tti.ng adultcry n i t h  one G C  t h e  

s p o u s e s ,  cv1iiJ.e abol.i/s;ii.ing i t ,  \;hen the  inarriage is broken u p  nrit1iou-L 

a d u l t e r y  having been co:nmi.tted o r  be ing  s u s c e p t i b l e  of' p roo f ' ,  
Cases have recent l .y  occurred where a young wife has  l tX t  h e r  

husband a t  t he  i n s t a n c e  o f  a rileniber o f  some excJ.ils:ive r.cI..i.g;ious 
s e c t ,  being persuaded t h a t  she will be claimed i f  she continue..; t o  

co-habi t  iv i . t l -k  a llOn-l>eli.ever. I n  t h e  eyes of m n y  p e o p l e  conduct 
of this c h a r a c t e r  may be  a s  hard Lo ericxse as t h e  cormnissi.oc of  

ac!uI.tery. B u t  does  anyone r e a  13.y favour  widen.i.ng the range of  
co-respondents so t h a t  anyone who j.s alleged. C O  have caused the 
breakdown of t h e  marr iage can be joincc1 and a claim made ag;iinst 

him:! I f  damages were t o  be payable  hy the \Wa.J.ttiy . interI .opcr whose 
f a m i l i a r i t i e s  w i t h  t h e  ivife J.ed t h e  husband r e a s o n a b l y  t o  pet,it.i .on 

5 .  

on t h e  g round  of  a d u l t e r y  b u t  who ca.n p r o v e  his t e c h n i c z l  innocence 
because he i s  impctent  ( though he  s1ioiiJ.d o f  cour se ,  b e  co~i~!einnecl 

. .  * i n  t h e  c o s t s  o f  the proceedings)  o r  even by a member oT an 
: .  

exc lus ive  r e l i g i o u s  sect  who persuades a w i fe  t o  leave h e r  h ~ s I J a n c ! ,  
how d o e s  one draw the l i n e  s o  a s  t o  p r e v e n t  the g r o \ v t h  of  a spa te  
of b i t t e r  and f r u j - t l e s s  a c t i o n s  agai.nst interf'eri.1-g ~iotl-ier,s-in-J.a\v? 

1 4 2 .  Accordingl-g we are i n c l i n e d  t o  the view I,hat tfainages Y o r  

a d u l t e r y  (and the  a c t i o n  f o r  ent icement)  shouJ.d be aboIi.shed 
a l t o g e t h e r  and n o t  replaced by any f .;nancial l i a b i l i t y  ( o t h e r  L h s n  

f o r  costs) e Idowever, we f e e l  t h a t  t h i s  i s  not a question on which 

we a t  this stage ought  t o  give a f i r m  op in ion .  I t  i s  3 m a t t e r  r o r  
t h e  'mora1 judgment o f  s o c i e t y  gener*al ly  I ivtiic13 inay feel .  t h a t  i n  

ou t r ageous  cases a r i c h  seducer  s h o u l d  bc itiade t o  pay, We s h a l l  

-.velcome comiznl ;~  from tl!e r e a d e r s  of  t1-ij.s paper' 7 .  bot.11 l a y  a n c ~  ~ .e ,$a  I. 

Enforcement 

143 0 

t o  enforce  o r d e r s  f o r  t h e  payment o f  money, 
A c t  1958 h a s  enabled a High C o u r t  o rde r  t o  be reg is te red .  i .n a 

m a g i s t r a t e s '  c o u r t  and a n  attachment of ea rn ings  o r d e r  t o  b e  rixde e 

B u t  grave d i f f  i c u l t j . e s  are  s t i l l  b e i n g  cxpcrienced ar is i .ng o u t  o f  
Lhe comxon i n a b i l i t y  t o  mai.nta.i n nore t h a n  one f arn i ly  and L!ic 
hat,i.triaI de tc r in i .na t i .on  to prefer  the new wire t o  t11c 016. The 

~ I - t o l e  ques t ion  of the enforcement o f  j u d g m e n t  c1el~)t;s is at prescitt 

U mi C: I- rcv .i. e;v IJJJ t 11 e Coinm .i. t t e e o t i  t h e E !-if o r c enic 1-1 t o i' J u  c i ~ i n c  1-1 1, Dc 1.) 1; s 

There i s  now a wide var.i.eLg of means o f  e s e c u t i o n  aT,;aI.Iab1.e 
I 

The LTa.int&nancc: Orc!er.s 



$V2 up by the  LOI-CI ~ i i a n c e ~ . ~ . o r  i n  ~ e ~ > r i I a r y  I ~ G I ~  u n d e r  tlic ( ~ ! - i ~ ~ . ~ ~ ' ~ . ~ ~ ~ ~ ~ - i ~ ; ~ ~ . ~ ~ ~ ~  

of M Y .  J u s t i c e  P a y n c .  It w i l l  d o ~ b t 1 . ~ ~ ~  liar/<: soriieth.i.t.tg to say 
a b o u t  i;h e e nf o rc  ement oi' i i n  t r inmn .i. a 1. o tide 1- s (59 '  
whether made by t h e  D.ivorc=c Cour-t o r  by m a g i s t r a t e s  ' c : o u r t s  - prcscrit 
p a  T' t i cu  1 a r (1 i T f i c u  1 t i e  s of  e f f e c t i v  c en f o r c  erne fit T h i s  i s  horiie 

o a t  6 y  t h e  R e p o r t  of t h e  N a t i o n a l  A s s i s t a n c e  Board f o r  1965 
whicl? - show3 t h a t  a b o u t  4.3 ,000 of t h e  s e p a r a t e d  w i v e s  who were i n  

P e c e i p t  of a s s i s t a n c e  hcd m a i n t e n a n c e  o rde r s  a n d  o-f' t h e s e  o n l y  
a b o u t  21 ,000 were b e i n g  c o m p l i e d  w i . t h  rcgu.LarJ.y 15 ,(!OO were n o t  
b e i n g  c o m p l i e d  wiLh  a t  a l l  and 7 ,000 were b e i n g  pari.ti irrsgu3.arl.y 

13-4 0 

c l e a r  t h a t ,  j u s t  as  t h e  c o u r t  may r e i n i t  arrc:i?s by b a c k d a t i n g  a 

s:rc:li c rde r s  - 

( 6 1 1  

I 

Even as r e g a r d s  t h e  pure1.y l e g a l  cluestion:;  .there a r e  s t i l l  
. a number o f  a n o m a l i e s  and  u i ~ c c r t a i n t j . e s .  It  seeiris re~1.SOnaf31.J~ 

so  t o o  it has a d i s c r e l ; i c n  r e g a r d i n g  t he  a in~un i ;  ( 6 2 )  i v a r i a t i o n  o r d e r  

. e d e c u t i o n  ( 6 3 ) :  i t  i s  o b v i o u s l y  d e s i r a b l e  t h a t  t h e  c o u r t  s h o u l d  h a v e  

t h i s  d i s c r e t i o n  because it h a p p e n s  not i n f r e q u e n t l y  t h a t  a husl>and,  
1 e a r n i . n g  o f  a c h a n g e  i n  the wife ' s  ci1,cumstaI?ces (for example ,  her 

a d u l t e r y  or  re-marriage) 

rs o f  al-iino'ny and m a i n t e n a n c e  wh ich  a IT r e c o v e r a h l e  by  

mere1.y d i s c o n . t i n u e s  payments w i t h o u t  t a k i n g  

53 0 

\ 

GO. 

61.  

62 0 

63.  

I 

It  i s  w o r t h  m e n t i o n i n g  i n  th.i.s c o n n e c t i o n  the s o c i o l o g i c a l  
i n v c s t . i . g a t i o n  noiv b e i n g  car r ied  o u t  by P r o f e s s o r  0 .la. McGregor 
of  Bedfo rd  C o l l e g e  and Mr. L .  Blom-Cooper i n t o  t h e  e f f e c t i v e n e s s  
of m a t r i m o n i a l  o r d e r s  made i n  x a g i s t r a t e s '  c o u r c s .  T h i s  
i n v e s t i g a t i o n ,  t o  whi'cli we have a l r e a d y  made r e f e r e n c e  i n  
para.4- of t h i s  P a p e r ,  i s  c o n d u c t e d  under  t h e  s u p e r v i s i o n  of 
the M a t r i m o n i a l  C o u r t s  Commit tee  s e t  u p  and  p r e s i d e d  o v e r  by 
t h e  P r e s i d e n t  o f  t h e  P r o b a t e ,  D i v o r c e  a n d  A d m i r a l t y  D i v i s i o n .  . 

\Ye have found  . t he  o b s e r v a t i o n s  of hIrs. hlargaret Wynn i n  h e r  
book " F a t h e r L e s s  F a m i l i e s "  ( M i c h a e l  J o s e p h  196[+) a t  pp .58--73 
of  c o n s i d e r z b l e  i n t e r e s t ,  a l t h o u g h  more r e c e n t  s t a t i s t i c s  a r e  
now a - v a i l a b l e  t h a n  some of those re l ied  on  t he re .  
t h n d , 3 0 4 ~ 2 .  I t  is s t a t e d  on p .27  of th i s  R e p o r t  t h a t  of some 
50,QOO s e p a r a t e d  w i v e s  who hac1 n e i t h e r  c o u r t  o r d e r s  n o r  o u t -  
o f - c o u r t  agi-eemer-ts, 2 2 , 0 0 0  h u s b a n d s  had I c f t  t h e  c o u n t r y  o r  
were u n t r a c e d .  1 ne Board  e s t i m a t e d  t h a t  1 OC,,OOO s e p a r a t e d  
wives  were i n  receipt of a s s i s t a l i ce .  By e x t r a c t i n g  f i g u r e s  
f rom T a b l e  13 i n  the  R e p o r t  and  f r o m  a n  answer- g i v e n  t o  L h e  
House o f  Conunons l a s t  F e b r u a r y  ( H , C o  O f f i c i a l  R e p o r t  6 t h  
F e b r u a r y  1367,  C o l  1090, O r a l  Answers )  o n e  can surrunai-ise t h e  
known f a c t s  a b o u t  t h e i r  s o u r c e s  of income a s  fo l lows: -  
S e p a r a t e d W i v e s  and  D i v o r c e d  Womn w i t h  

2 l e g i t i m a t e  c h i l d r e n  - - 
R e c e i v e d  f rom the  N a t i o n a l  A s s i s t a n c e  Board 7 2 , 2 7 4 , 0 0 0  

R e c e i v e d  f rom h u s b a n d s  and ex -husbands  . . . 3,323,000 
T h e  Board r e c e i v e d  f r o m  h u s b a n d s  and ex-- 

T o t a l  c o n t r i b u t e d  by l iushands  a n d .  e x - h u s b a n d s  6 , 0 2 ~ , 0 0 3  
hu sSand s . . *  . . * . . . . . . . e * . .( * 2,709,009 

T 11 e E xc 11 e que r cont. r j. bu t e d , . . L * . e , ,  29,57/r-r~!oo 
S e e  para .  .32 3 

- 64. - 

. .. 
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U.$ si,eps t o  a p p l y  f o r  the  d i s c h a r g e  o r  v a r i a t i o n  o f  t h e  o r d e r ,  J I :  si.ich 

c i r cc l r i . s t ances  i t  i s  ob\r.i.ous3.y u n f a i r  t h a t  the wife  sliomld be a 1.loive.rI 

t o  l c t  the  "ar rears"  pi1.e u p  a n d  then l e v y  e s e c Q t i o n  f'or -(;herit. On 
t h e  o t h c r  liand , it. i.s n o t  easy  f o r  t he  c o u r t  e f f e c t j . v c 3 . y  t o  
p r e v e n t  this d e s p i t e  i t s  d i . s c r e t i o n .  A write o f  . f ' i . faes  o r  
s e q u e s t r a t i o n  may be  i s s u e d  o u t  of' t he  R e g i s t r y  o n  an af'f ' idavi-i; of  

s e r v i c e  o f  t h e  o r i g j - n a l  o r d e r  and  o f  non-payment (61,) . 'rlic \ i i r i t  

i s s u e s  a s  . o f  c o u r s e  r l n l e s s  a n  a p p 1 i c a t i o n  f o r  m o d i f i c a t i o n  o f  t h e  

o rder  i s  p e n d i n g  i n  wh ich  case the  l ea se  o f  tfie Registrar'  m u s t  be 

o b t a i n e d  ( 6 5 ) e  Iiericc t h e  c o u r t  may not; b e  seised o f  t he  m a t t e r  i n  
time' t o  e x e r c i s e  any  d i s c r e t i o n .  
d i f f i c u l t y  , the  S e n i o r  Regis t rar  i s s u e d  a c i r c u l a r  on /,.th March 1965  

In an a t t e m p t  t o  meet t h i s  

; t o  the f o l l o w i n g  e f f ec t :  
.. I n  relia.nce upon the e s t a b l i s h e d  p r a c t i c e  of' t h e  c o u r t  

. t h a t  it w i l l  r e l i e v e  a husband w h o l l y  o r  par t ia1 . l .y  froin 

. t h e  payment o f  a r r e a r s  o f  alimony o r  m a i n t e n a n c e  i f  i t  

-,. 

~ 

I is j u s t  t o  do s o ,  i t  i s  c o n s i d e r e d  t h a t  a r e g i s t r a r  has 

a d i s c r e t i o n  t o  3 - i r n i t  the amount of a r r e a r s  O T  a l imony  

or  m a i n t e n a n c e ,  payment o f  which it i s  s o u g h t  t o  enf'orce 
by t h e  i s s u e  o f  a w r j . t  o f  -- f i c r i  f a c i a s  o r  s e q u e s t r a t i o n ,  
t o  a sum which he c o n s i d e r s  r e a s o n a b l e  i n  the c i r c u m s t a n c e s , .  
An a p p l i c a t i o n  t o  i s s u e  s u c h  a writ i n  r e spec t  o f  more 
t h a n  a y e a r ' s  a c c u n i u l a t i o n  o f  arrears  o f  a l i m o n y  o r  
m a i n t e n a n c e  i s  t o  be  referred by the C o n t e n t i o u s  
Depar tmen t  t o  t h e  Reg i s t r a r  o r  t h e  Day f o r  a d e c i s i o n  
as  t o  the  amount f o r  which  it s h o u l d  i s s u e .  

14-5 * I n  these cases ,  t h e r e f o r e ,  some s p e c i a l ,  a t t e n t i o n  i s  
g i v e n  t o  t h i s  p o i n t ,  t h o u g h ,  i n e v i t a b l y ,  b e c a u s e  o f  the - e x  p a r t e  -- 
n a t u r e  o f  t h e  a p p l i c a t i o n ,  i t  h a s  t o  be d e c i d e d  on e v i d e n c e  
p roduced  by t h e  c r e d i t o r  wife o n l y  which i s  un2 ike l .y  t o  i n c l u d e  
i n f o r m a t i o n  as  t o  the ex ten t .  t o  which she h a s  a c q u i e s c e d  i n  non- 
payment o r  under -payment ,  The d e b t o r  has soice f u r t h e r  p r o t e c t i o v  
because h e  c a n  a p p l y  f o r  the enforcement t o  be s t a y e d  w h i l s t  h e  

a p p l i e s  f o r  v a r i a t i o n ,  

146. 
a c c u m u l a t i o n  of arrears"  i s  t a k e n  t o  mean t h e  amount o f  o n e  y e a r ' s  
payments .  I f ,  t h e r e f o r e ,  t h e  o r d e r  i s  f o r  payment  a t  t h e  r a t e  of 
2200 p e r  annum, e x e c u t i o n  f o r  n o t  more t h a n  2200 will i s s u e  w i t h o u t  
q u e r y ,  n o t w i t h s t a n d i n g  t h a t  t h i s  may i n  f a c t  r e p r e s e n t  t e n  y e a r s  
a c c u m u l a t i o n  o f  undcrpayrnents  of 220 i n  which t h c  wife a c g u i e s c c d  a 

It s h o u l d  be p o i n t e d  o u t ,  however ,  t h a t  'la y c a r ' s  
'. 

1 

- __I_- 

64. .  Matr imonia l .  C a u s e s  R u l e s  1957, r . 6 4 (  1 )  - 
65. - l - b i d .  

j 



-- 
e-.- 

In o t h e r  cases  ivliere i t  i s  n c c e s s a r y  t o  ap; i ly  f o r  .I.cave 

of' t h e  c o u r t  the  p o s j  t i o n  i s  theor~et.i.caI.Ly b e t t e r ,  Lilt ,  i n  p i ' ac t ice  
pi-obnb.l.y worse  l i ccause  iL j.s 1.el'-t t o  the  c l c b t o r  t o  a sk  t,he coar-t  t o  
,j.nvoke , i t s  d . i . sc re t i .on  regarding the r e c o v e r y  o f  a r r e a r s .  If' t;hj.s is 
done  the c o u r t  i s  r e 1 . u c t a n t  t o  a l low mor-e t l i an  one year's a r r e a r s  t o  
be r e c o v e r e d  
o n  t h e - - d e b t . o ' r  t o  i n d i c a t e  t o  him t h a t  the c o u r t  c a n  be asked t o  
make a s p e c i a l  d i r e c t i o n  &out a r r e a r s  and  u n l e s s  he i s  l e g a l l y  
r e p r e s e n t e d  t he  p o i n t  i.s 1ikeJ .y  t o  go by d e f a u l t  un l . e s s  r a i s e d  by 

t he  c o u r t  o f  i t s  civn v o l i t i o n .  

. T h e r e  i s ,  I hoivever , no t h i n g  i n  the papers  served ( 6 6 )  

14.8. Havi.ng regard t o  t , he  c o u r t ' s  d i s c r e t i o n a r y  powers t o  v a r y  

t h e  o r d e r  o r  l..imit t h e  amount r e c o v e r a b l e  u n d e r  it n e i t h e r  f u t u r e  
payments r7or a r r e a r s  a r e  provab1.c i n  t h e  b a n k r u p t c y  of ' the  hushancl  

+his, on  t h e  ivhol.e, b e n e f i t s  t h e  wi fe  b e c a u s e  t h e  h u s b a n d ' s  1 i a b j . l i t y  
i s  n o t  d i s c h a i - g e d  hy h i s  b a n k r u p t c y .  The r e a l  ha rds ! i ip  t o  her  n~ay 
% r i s e  on h i s  d e a t h .  A s  we have s e e n ,  mos t  ol-ders  f o r  a l i m o n y ,  
ma.i.nt;enance o r  p e r i o d i c a l  paymen t s  cease o n  t h e  d e a t h  o f  t h e  husbaI>d 

though t h e  w i f e  may h a v e  a remedy. u n d e r  ss .26-28  o f  t h e  A c t  of I 9 6 j .  
T h e r e  is however ,  consider-ab1.e o b s c u r i t y  a s  t o  whether a r rca i - s  d u e  . 
t o  h e r  a t  the dz te  of h i s  d e a t h  a r e  recoverah1 .e .  The e a r I i e r  cases  
a p p e a r  t o  have e s t a b l i s h e d  Lhat a r r e a r s  o f  a l i inony were recoverable 

from hi.s estate9 a t  a n y  r a t e  i f  t h e  estate was s o l v c n t ,  ( 6 8 ) ,  b u t  
t h a t  a r r e a r s  of  i i i s in t ena~ce  were n o t  ( 6 9 ) .  
R e  Bj.die(70) , which  c o n c e r n e d  a mag i s t r a t e s '  m a i n t e n a n c e  o r d e r  
approved  R e  IIedderivicIc and R e  !I'ool&ax ( 6 9 )  and d i d  no t  f o l l o w  
---- R e  S t i l J w e l I  
- S m  ( 7 1 )  
t h e  Law R e f o m  ( , 2 l i s c e l l a n e o u s  P r o v i s i o n s )  A c t  1934. F u r t h e m o r e ,  
P h i l l j . m o r e  J .  arid the  C o u r t .  o f  Appeal he ld  i n  \L Y. \L ( T 2 )  t h a t  the 

e f f e c t  o f  t h e  v a r i o u s  r e l e v a n t  R u l e s  of C o u r t  (7 ' )  when read t o g e t l i e r  

&is t o  make o r d e r s  e n f G r c e a b l e  j.n t h e  same manner  a s  j u d g m e n t s ,  
n o t w i t h s t a n d i n g  t h e  c o n t r a r y  d e c i s i o n  i n  R e  \Voolgar. I n  t h e  3. ight  
of t h a t  d e c i s i o n ,  B u c k l e y  J. i n  R e  Hudson 7m expressed  cloubts  whether 

(67) 

T h e  C o u r t  o f  Appea l  i n  

, 

. On t h e  o t h e r  hand ,  Denn ing  L.J. i n  S-c v .  
s t a t e d  t h a t  a r r e a r s  were r e c o v e r a b l e  a s  a r e s u l t  o f  

'-----T-G-8r-- 
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6 9 .  
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71, 
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j .t  \\'as any  l o n g c r  t h e  law t h a t  metlioils of' r e c o v e ~ * y  oT ~II'T'C;E~'S 

cease 011 t h e  d e a t h  o f  the  p e r s o n  o r d e r e d  t o  p a y :  

"An o r d e r  t o  pay may ]:IC erirorced j n  t h e  ~aii ic 
m a n n e r  a s  a j u d g m c r i t  ( s e e  R . S . C .  0.4.2 rea/ , )  

: I f ,  wh.j.ch i do m t  decj.de, t h a t  r u l e  i s  ai)p1.I.c- 
a b l e  t o  a n  o r d e r  o f  t h e  I ' i roba te ,  D i v o r c e  a n d  
A d m i r a l t y  D i v i  s i o n  f o r  payw nt of u nsecu red 
m a i n t e n a n c e ,  it would seem t o  f o l l o w  that 
i n s t a l m e n t s  of m a i n t e n a n c e  a s  t h e y  f a l l  due  
u n d e r  s u c h  /an o r d e r ,  would c o r i s t i t u t c  d e b t s  
r e c o v e r a b l e  a t  coimon Iaw and t h a t  a c a u s e  
of a c t i o n  i n  r e s p e c t  o f '  a r r e a r s  u n d e r  s u c h  
a n  order  ivould s u r v i v e  the  cieath of t h e  
person  owing  s u c h  a r r e a r s "  (75) . 

14-9 .However,  i n  R e  Hudson --- t h e r e  was  no e f f e c t i v e  c o u r t  orcler 
: b u t ,  i n s t e a d ,  a n  u n d e r t a k i n g  by t h e  husband t o  the c o u r t  t h a t  he 
wou1.d pay  t h e  wire o n e - t h i r d  o f  his i.ncome, t h e  former o r d e r  l x i iq ;  
suspended  i n  c o n s i d e r a t i o n  o f  t h a t  u n d e r * t a k i n g .  Bucklcy  J . h e l d  
t h a t  a f t e r  t h e  h u s b a n d ' s  d e a t h  there  was no method o f  r c c o v e r i r i g  

'.. 

ar ' rears .  Moreo\ re r ,  t h e  r e a s o n i n g  i n  \L v ,  cA9 b a s e d  a s  i t  i s  on 
M a t r i m o n i a l  C a u s e s  R u l e s  and  R u l e s  o f  t h e  Supreinc C o u r t ,  w0~11d havc  " 

no a p p l i c a t i o n  t o  o r d e r s  made i n  magis t ra tes '  c o u r t s ,  a s  regards  
which  R e  B i ~ I i e ' ~ ~ )  i s  p resumab ly  s t i l l .  a u t h o r i t a t i v e .  

150. The whole  p o s i t i o n  i s  obv ious l .y  h i g h l y  u n s a t i s f a c t o r y .  
What seems t o  be  needed  t o  r e s t o r e  c o h e r e n c e  i s  t o  l a y  down:- 

( a )  t h a t  a r r e a r s  due  a r e  r e c o v e r a b l e  as d e b t s  and 
* 

t h e r e f  o r e  s u r v i v e  death , s u b j e c t  i.n a l l  cases  
t o  a n  e f f e c t i v e  d i s c r e t i o n  of  the c o u r t  ( 7 7 ) ;  and 

( b )  t h a t  t h e y  a r e  n o t  p r o v a b l e  i n  b a n k r u p t c y  o r  a g a . i n s t  
a n  i n s o l v e n t  e s t a t e .  

The  d i f f i c u l t y  a b o u t  ( a )  i s  t o  e v o l v e  means of e n s u r i n g  that the 
c o u r t  i s  i n  a p o s i t i o n  t o  exerc ise  i t s  d i s c r e t i o n  w i t h o u t  p l a c i n g  
u n n e c e s s a r y  o b s t a c l e s  and e x p e n s e  i n  t h e  way of cnforcenier t t .  To 
require t h a t  l eave  t o  l e v y  e x e c u t i o n  s h o u l d  h e  o b t a i n e d  i n  a.3.1. 
cases m i g h t  b e  t o o  cumbersome. 
Supreme C o u r t  r e q u i - r e s  l e a v e  t o  be  o b t a i n e d  avhere t;he p a r t y  en t i t l ec l  
o r  l i a b l e  t o  e x e c u t i o n  h a s  d i e d .  A p o s s i b l e  a l t e r n a t i v e  would be to 
r e q u i r e  t h a t  e x e c u t i o n  s h o u l d  n o t  be  l e v i e d  t o  r e c o v e r ,  a r r ea r s  of' 
more t h a n ,  say,  s i x  months  w i t h o u t  f i r s t  s e r v i n g  a p r e s c r i b e d  
n o t i c e  on  t h e  p e r s o n  l i a b l e  i n f o r m i n g  h i m  o f  t h e  i n t e n t i - o n  t o  
e n f o r c e  the o r d e r  and  of h i s  r ight  t o  a p p l y  t o  t h e  c o u r t .  T h e  

c o u r t  s h o u l d  t h e n  b e  g i v e n  e x p r e s s  power t o  vary o r  d i s c h a r g e  t h e  
o r d e r  w i t h  r e t r o s p e c t i v e  e f f e c t ,  o r  t o  1.imit the  e x t e n t  of t h e  

0.46, r . 2  01' t h e  R u l c s  of' t h e  

75. LI-i<l. a t  p.112 D & E .  
76. S u p r a ,  
77. Cf  , h'lorton Report, Cmd , 9678 p~t1-n 1) 534 . 

- 67 - 

-..- - _,_._ . ,. , . , . ~  .~, . . . . . ,, . . . . .. , .  . .  



, tile s1ic:r:i.f f ' B o f ' f i c e r s .  i-Io\vevcr, t h e  ivife co:r~d avoi.cl t h i s  r i s k  

j jy e n f o r c i n g  tlie o r d e r  i n  good tj.ni& i n s t e a d  of a l l o w i n g  tile arrears 
t,o p i  lje u p  Moreover tl1j.s o b j e c t i - o n  ~voulct  n o t  app1.y i f  t h e  i-iotj.ce 
01- the/  leavcr of' t he  c o u r t  were requj . rcd  o n l y  when it w a s  s o u g h t  t o  
cn fo rc ' e  t h e  o r d e r  a f t e r  th'e h u s b a n d ' s  d e a t h .  

I 

151. 
cases  of i n s o l v e n c y  i s  n o t  as s t r o n g  i n  t h e  case o r  a c~eceas~ : t i ' s  
e s t a t e  as' i t  i s  i n  the  case of' bankrup tcy . .  T 6  a1.l.oiv the w i . f e  t o  

 he argument t h a t  a wife s1-1oL1.d nat be ab1.e t o  prove  in 

, pj-ove i n  the  b a n k r u p t c y  would make it a l t o g e t h e r  t o o  easy f o r  t h e  

l eg i t ima te  c l a i m s  of  t r x d e  c r e d i t o r s  t o  be  defea ted .  

t he  wife may be a b l e  t o  o b t a i n  p a y n e n t  o u t  of' the husband's c u r r e n t  
e a r n i n g s  and t;her-ehy may do b e t t e r  t h a n  i f  she hac1 t o  p r o v e  i n  the 
b a n k r u p t c y .  I f ,  however ,  the  husband i s  dead there -t;ill b e  no 
cui-rent; e a r n j - n g s  a n d  t o  deny her a r ight  t o  prove  i n  t h e  a.dn;:i.nist- 

T a t i o n  o f  his estate i s  t o  p r e v e n t  h e r  from ever  1-ecoveri.ng a n y t h i n g  
h lo reove r ,  t h e r e  i s  less  r i s k  of' c o l l u s i v e  ari-angcxents d e s i g n e d  t o  . 

. d e f e a t  t h e  c r e d i t o r s .  On t h e  whole,  hoivever, i t  i t ~ ~ n . L c l  Seem tha t  a 

Moreovek 

wife  - e v e n  a d i v o r c e d  o r  s e p a r a t e d  wife -- yvi.10, a f t e l -  a l l ,  

o r i g i n a l l y  t o o k  him " f o r  be t te r .  f o r  worse,  f o r  l-ichel- f o r  poorcr t l  - 
s h o u l d  n e v e r  be a11oived tLo claim a 1.j nlony o r  i n a i n t e n a n c e  i n  corrip?l;itic;i-i 
w i t h  t h e  h u s b a n d ' s  o r d i n a r y  c r e d i t o r s .  

152. S o m e t h i n g  a l s o  needs t o  be done  t o  a v o i d  t h e  anomaly  

r e v e a l e d  i n  Rc F ~ ~ i d s o n  ( 7 9 ) :  t h a t  t h e r e  a re  no means o f  r c c o v c r ' i n g  
a r r e a r s  d u e  u n d e r  a n  u n d c r t a l c i n g  o n c e  the  s i v e i -  o f  the  u n d c r t a k i ! i g  
h a s  d i e d .  I f ,  howcver ,  t h e  c o u r t  had a wider power a s  t o  the tyl)cs 

of o r d e r  i t  c o u l d  make, Lthe need t o  r-e'sort i n s t e a d  t o  u n d e r t a k i n g s  
would d i s q p p c a r .  ( 8 0 )  

- Genera 1 
hlAINTENANCE OF CHILDREN 

153. T h e  s t a t u t o r y  r u l e s  r e g a r d i n g  t h e  c o u r t ' s  power t o  award 
m a i n t e n a n c e  f o r  t h e  c h i l d r e n  a r e  e x p r e s s e d  rcmarkably c r y p t i c a  Lly . 
Hoivever, thei  1- e f f e c t  seems t o  be reasonabJ-y  c l e a r  

If id. .  I n  the f i r s t  place i t  m u s t  be r e a l i s e d  t h a t  t h e  v a r i o u s  
t y p e s  o f  f j . n a n c i a 1  r e l i e f  r e f e r r e d  Lo abave imy a l s o  enare f o r  <he 

7 8 ,  p i l i d ,  ,~ p a r a  ,592, 
7 9 &  a r a .  .- 

8 0 .  C f  e s .87(  I )  ( 3 . )  o f  t h e  ilustral.5.an Act;: see Appendi.x C .  
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155. ' I jo~veve r ,  t h e  c o u r t  a l s o  l ias  power t o  aivai"d m a i n t e n a n c e  
d i rec t .  t o  the c h i l d r e n  o r  t o  t r u s t e e s  f o r  them. 1hj.s  may t a k e  t h e  
fo rm o f  u n s e c u r e d  m a i n t e n a n c e  a\varded uinder the genera l  po.i;ler 
conl'ei-red by s ,34(  1 )  ("tlie c o u r t  may ina.ke sucli  o r d e r  as j . t  t h i n k s  
j u s t  f o r  t h e  c u s t o d y ,  - nia j .n lenance  -- a n d  e d u c a t i o n  of  any  @ . .  c h i l d  e * " I  
Such  an o r d e r  may be nmde i n  a n y  p r o c c e d i n g s  f'oi-. d i .vorce  r iu l l i t ; y ,  
j u d i . c i a 1  s c p a i - a t i o n  o r  r e s t i t u t i o n  o f  c o n j u g a l -  r i gh t s  w h e t h e r  o r  

/ r 7  

. .  

' r .  .. n o t  t h e  pro-ceedings a re  s u c c e s s f ' u l ,  b u t  i n  t h e  case o r  r e s t i t u t i o n  
of c o n j u g a l  r i g h t s  a n  o r d e r  niay n o t  be  made a f t e r  t h e  decree u n l e s s  
t h e i  r e s p o n d e n t  f a i l s  t o  conip1.y w.i.th i t .  T h e  A c t  g i v e s  1-10 i n d i -  
c a t i o n  a b o u t  t h e  n a t u r e  a n d  d u r a t i o n  o f  t h e  main tena .nce  b u t  i t  lias 

been  h e l d  t h a t  i n  a p r o p e r  case i t  may e x t e n d  beyond the age of  
21 y e a r s  (82 '  

ji. 

I t  h a s  a l s o  b e e n  h e l d  t h a t  t h e  w i f e  a s  we11 a s  t h e  
( 8 3 )  * husband may be  o r d e r e d  t o  pay m i n t e i i a n c e  f o r  t h e  chj.J .dren f 

. . b u t  there  a p p e a r s  t o  b e  no case where the  " i r inocen t "  w i f e  has been 
' s o  o r d e r e d .  On t h e  o t h e r  ha,nd, i t  seems t h a t  the o r d e r  au ionia i ica11 .y  
ceases  on t h e  d e a t h  of t h e  p a r t y  o r d e r e d  t o  pay mai.nte1iancc arid 

cannot .  be  made t o  ex tend  beyond h i s  d e a t h  
* (S4.j 

156. I n  a d d i t i o n  t o ,  o r  i n s t e a d  o f ,  u n s e c u r e d  m a i n t e n a n c e  the 
c h i l d r e n  may a l s o  o b t a i n  s e c u r e d  m a i n t e n a n c e  u n d e r  s .34-( 3) . 
c i r c u m s t a n c e s  i n '  which  t h i s  i s  o b t a i n a b l e  however  a r e  very niuch 
more r e s t r i c t e d .  F i r s t  i t  i s  o n l y  the  husband  who c a n  b e  crclered 
to ,  p r o v i d e  s e c u r e d  m a i n t e n a n c e ;  the wife c a n n o t  be o r d e r e d  t o  d o  se 
u n l e s s  she o b t a i n s  a d i v o r c e  on  t h e  grourid o r  his i n s a n i t y ' ,  
S e c o n d l y ,  it c a n  be  g r a n t e d  o n l y  i n  d i v o r c e  or  n u 1 3 . i t y  p roceedings  
and  then on3.y i f  the  d e c r e e  i s  g r a n t e d .  And t h i r d l y ,  the terrii f o r ,  
w h i c h  any sum i s  s e c u r e d  cannot  ex tend  beyond the .clate when the 

The 

c h i l d  w i l l  become 2 1 .  On t h e  o t h e r  h a n d ,  i t  scenis t h a t  secured 
m a i n t e n a n c c ,  if o r d e r e d  d u r i n g  t h e  husbarid '  s l i f e t i m e  can ex tea3  
beyond his d e a t h .  T h i s  was s o  s t a t c d  by Denning  L . J .  i 'n  mck- v .  
S u g d - e n ( s5 ) ,  and  i t  i s  a c c e p t e d  i n  p r a c t i c e  t h a t  t h i s  i s  the i m p l i -  

c a t i o n  of  s , 3 4 ( 3 )  t h o u g h  i t  d o e s  n o t  e x p r e s s l y  s ay  so .  



t o  aivard a lump sutii a s  t h e r e  i s  i n  f a v o u r  o f  a tirife. if‘ Clic court 
had pbwcr t o  o r d c r  sccure/ i  p r o v i s i o n  o r  payixr,:nts oi‘ it Lump sum 
i t ,  would a v o i d  t h e  r j  SIC that, i f  volunta1.y payments a r e  i n  Tact  

made w i t h i n  f i v e  y c a r s  of dcatl i  tltey a r c  t r ea t - cd  as g . i T t s  on  
which e s t a t e  d u t y  inay be  payable. 

158. I n  a d d i t i o n  t o  s 0 3 4  whicli n p p l j  eS \\.here thevc a r e  
m a t r i r n o n i a l  p r o c e e d i n g s ,  s.35( 2 )  i n c o r p o r a t e s  by rcfer*ence s . 2 2  

and  e n a b l e s  p e r i o d i c a l  pay merit,^ t o  b e  made t o  t he  ch.ild o r  any 
o t h e r  persor i  f o r  t h e  b e n e f j . t  o f  t h e  c h i l d ,  i .nstcac: of t o  t h e  wife .  

.153 .  T h e  ‘fonn i n  cuhi.ch t h e  o r d e r  i s  made ca.11 have an i.mportc?nt 

:. 

ei‘f e c t  on the t a x  p o s i t i o n  of‘ t h o s e  coI icerned  e Fcr example  t h e  

wife may r e c c i v e  the payrnent,s as a n  a d d i . t i o n  t.o her  own income 
o r  as income o f  t h e  c h i l d r e n  i n  t h e i r  own rj.gl-it5 o r  a s  j.ncoixe 
deemed t o  a r i s e  under- a s e t t l e m e n t  i n  s u c h  a way. that, it, i s  t; r ea t ed  
f o r  t a x  p u r p o s e s  as j-ncome o f  t h e  f a t h c r .  I f  r e q u i r e d  t o  be p a i d  

1veekl.y the paymen t s  i n  r e s p e c t  o f  t h e  n i f e  and  c h i l d r e n  w i l l  be 

sma1.1 m a i n t e n a n c e  payme_nts!’ so l o n g  a s  t h e y  do n o t  exceed 
27 1Os.Od. per week in r e s p e c t  o r  t h e  wife and f 2  1Os.O:i. per’ weck 
i n  r e s p e c t  o f  each c h i l d ( s G ) .  
w i t h o u t  d e d u c t i o n  o f  t a x  - a c o n s i d e r a b l e  boon t o  t h e  wi fe .  
however ,  t h e y  a r e  p a i d  m o n t h l y ,  q u a r t e r l y  o r  i n  a n y  o t h e r  way t h a n  

T h i s  means t h a t  they  a re  p a i d  

I f ,  

w e e k l y ,  t hey  f a I 1  o u t s i d e  this d e f i n i t i o n  n~ t \v . i t hE- ; t and ing  t l ia t  t h e  

a n n u a l  amount p a y a b l e  may n o t  e x c e e d  t h e  e q u i v a I e n t  of t he  

p r e s c r i b e d  weekly imxinm. T h e  I v i T e  \v i11 t h e n  t ie p u t  t o  t h e  t r o u b l e  
a n d  d e l a y  o f  r e c o v e r i n g  t h e  t a x  w h i c h  the husband w i l l  have had t o  
d e d u c t .  

160 .  An i n t e r e s t i n g  and v a l u a b l e  f e a t u r e  of  t h e  p r o v i s i o n s  
r e l a t i n g  t o  m a i n t e n a n c e  f o r  c h i l d r e n  i s  t h a t  a n  o r d e r  c a n  be made 

i n  t h e  m a t r i m o n i a l  p r o c e e d i n g s  e v e n  t h o u g h  t h e s c  a r e  u n s u c c e s s f u l . .  
There is here a marked c o n t r a s t  w i t h  the p r o v i s i . o n s  f o r  m a i n t e n a n c e  
f o r  t h e  spouse  where 

of a d e c r e e  .is a n  e s s e n t i a l  p r e - c o n d i t i o n  f o r  t h e  making  o f  i he  
orde‘r . 
1 6 1 .  The p r o v i s i o n s  of s . 3 2 ,  e n a b l i n g  the c o u r t  t:.o s e t  a s i d e  

t r ansac tAons ,  aI)pljr t o  t r a n s a c t i o n s  d e s i g n e d  t o  cief ’cat c ?.a..ir-ns o f  t h e  

a s  p r e v i o u s l y  p o i n t e d  OIJL ( 8 7 ) ,  t h e  g r a n t i r , g  
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162. Thc:rc i s  no e x p r e s s  provision i.n the A c t  ~ v h e r e b y  d.it-*ect, 
a p p l i c a t i o n  can b e  made t o  t h e  cogrl; L)y o r  on het-1al.f of t h e  
ch i ldren ,  S ince ,  i n  genera l ,  the  g r a n t  of m a i n t e n a n c e  i s  dclIc:ltd.rti-it: 

on t h e  i n s t i t u t i o n  of matr in tonia  l p r o c e e d i n g s  be tween husband  and 

wife  t h i s  is what one .cvouId expec-L i n  most c a s e s .  T h e  r u l e s  do 
p r o v i d e  I however,  t h a t  a guardian o r  o t h e r  p e r s o n  vho  h a s  ohi;r:.i.necl 
Zeavk t o  i n t e r v e n e  may a f t e r  cnt,cr..i.ng a n  a p p e a r a n c e  apl31.y or1 

heha l f  of  the  c l i i l d r e n  i n  certain cases . Anoina 3.cus l y  , hoiveve r 
' . t h e r e  a r e  no s i m i l a r  r u l e s  i n  t h e  case cf v a r i a t i o n  of settIc!iieRts 

( 8 8 )  

or s e t t l c i n c n t  o f  a wife's propc rLy  e Tlwn tlie r u l c s  m e r e l y  p r c v i d e  
t h a t  the  c o u r t  may o r d e r  t h a t  t h e  c h i l d r e n  be separat ,ely 
r e p  r e se n t  ed ('9) 

i .  

anci thc  f u n c t i o i i  o f  malting t h e  i n i t i a l  a p 2 ~  i c a t i o n  
seems t o  be l e f t  e x c l u s i v e l y  t o  t h e  1-iu sband o r  wife . However i.t 

( y o ) ,  t h a t ;  "^ 

. is  s t a t e d  i n  the b o o k s ,  on the a u t h o r i t y  of' o1.d cases  
a p p l . i c a t i o n  may b e  made by t h e  ch.ildren'.s g u a r d i a n  evein a f t e r  the 
dea th  o f  t h e  p e t i t i o n e r .  If t h a t  i s  c o r r e c t  t h e  R u l e s  s h o u l d  
s u r e l y  be r e v i s e d  as t h e y  a r e  d i s t i . n c t J - y  mi . s l -eading .  A t r u s t e e  

::. of a settl.emenl; c a n n o t  a p p l y  f o r  i t s  v a r i a t j i o n  u n d e r  s . l ' 7 (  1 )  b u t  
he c a n  be h e a r d  i n  o p p o s i t i o n  (91  
t o  be no r igh t  f o r  hnyone t o  a p p l y  01-1 b e h a l f  of  the c h i l d r e n  i.n 

E q u a l l y ,  there  appears i io rmal ly  

t h e  cases v,here o r d e r s  c a n  b e  made 0 u t s i d . c  t h e  c o n t e x t  o f  o t h e r  
m a t r i m o n i a l  p r o c e e d i n g s .  It  i s  o n l y  t he  wife who c a n  a p p l y  f o r ,  
m a i n t e n a n c e  f o r  t he  c h i l d r e n  o n  the ground or w i l f u l  neglec t  t o  

o n  b e h a l f  o f  t h e  c h i l d r e n  (93)  e 

and the re  seems t o  be  no r i g h t  f o r  anyone t o  i n t e r v e n e  
T h e r e  i s ,  hoivever, a g e n e r a l  power 

to o r d e r  t h a t  the c h i l d r e n  be s e p a r a t e l y  r ep resen ted  ('3L) .I Tile! 

p o s i - t i o n  seems t o  be i d e n t i c a l  wiiere t h e  a p p l i c a t i o n  i s  t o  vary  a 
maj n t c n a n c e  agrecnei-tt u n d e r  s s  .2/,-25 ( 9 5 ) .  
a c t  j o i n t l y  w i t h  a s u r v i v i n g  p a r e n t  o r  t o  the e x c l u s i o n  of 2 

A g u a r d i a n  appo i r l t cd  t o  

88. 

89 - 
90. 

9 2 .  

33 
94.  
95 0 

See M a t r i m o n i a l  Causes R u l e s  1957, r . 4 3 ( 4 )  ( Ina i i i t enanCe) ,  
r e d l k ( 4 )  ( c )  ( a v o i d a n c e  of  d j  s p o s i t i o n s )  and  r . 4 6  ( p e r i o d i c a l  
payments a f t e r  non-compl iance  w i t h  o r d e r  f o r  r c s c i t u t i o n  of 
conjugal .   right,^)? which  assume t h a t  a n  a ? p l i c a t i o n  may h e  
made on b e h a l f  of t h e  c l - t i ld ihen .  
-* I b i d  9 r . 4 4 ( 3 ) ,  

S s . 2 2  and 3 5 ( 2 ) ,  
Sec r . 5 8 ,  
See  r . 56 .  
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t o  do  more  harm t h a n  good by d e s t r o y i n g  what  f ami ly  harmony 
r e m a i n s  ~ Hence we see grave d ' i f f i c u l t i . e s  i i i  \v.i.deiiing the c l a s s  
o f  t h o s e  who rnay a p p l y .  

1 GI , . .  

c u s s e d  i n  Appendix  B .  T h e r e  t o o  it i s  f o r  c o n s i d e r a t i o n  whether 

- 
S imi 1 a r p r o b  1 erns a r i s i n g  i n  rnag i s t r a  t e s ' c ou r t s are  d i s- 

t h e  c l a s s  of  p e o p l e  w i t h  the r i g h t  t.o a p p l y  f o r  m a i n t e n a n c e  f o r  
c h i l d r e n  s h o u l d  be widened  and  whether s u c h  a p p l i c a t i o n s  s l iou ld  
no rn ia l ly  be d i v o r c e d  e n t i r e l y  f rom t h e  i.ssliz of c u s t o d y  a 

C h i  Id rep  f o r  ~110111 h k i i n t c n a n c e  O r d e r s  inay be  made - I-_ I_ 

165. The  p r o v i s i o n s  of P a r t s  I1 and I11 o f  the hlat,rj.rnonial 
Causes  A c t  1965 make a number of u n j u s t i f i a b l e  c l i f f e r e n c c s  between 

t h e  cl.asses o r  c h i l d r e n  t o  which t h e y  a p p l y .  S s .  17 ( i ~ e t t l e m e n t s )  
a n d . Z l ( 3 )  ( s e t t l e m e n t s ,  e t c .  of  w i f e ' s  p r o p e r t y  011 d e c r e e  f o r  
r e s t i t u t i o n  of c o n  j \ j g a l  r igh ts )  r e l a t e  t o  " c h i l d r e n  of t h e  niarriage" e 

S s . 2 2  and 35( 2 )  ( n e g l e c t  t o  m a i n t a i n :  p e r i o d i c a l  payhents') r e l a t e  
t o  "any  i n f a n t  c h i l d  of t h e  marriage i n  q u e s t i o n  and a n y  i n f a n t  
i l l e g i t i . m a t e  chfld of  b o t h  p a r t i e s  t o  t h e  marriage" (97 )  . 
i n c l u d e s  a c h i l d  a d o p t e d  by h o t h  p a r t i e s  t o  t he  marr iage.  
d e f i n i n g  "chiJ.tl o f  the marr_i-aget' f o r  t h e  purpose of s s  ~ 27-25 

9 6 .  

* ,  

I n  t hese  

s e c t i o n s  by  v i r t u e  o f  ~ . 1 + 6 ( 2 )  t h e  term I I  c h i l d  of the m a r r i a g e "  . .  

S 0 2 3 9  

- -- --- - 
Guar.cIi,?nsh.ip of  I n f a n t s  A c t  1925, s . 5 ( 4 . )  ; C h i l d r e n  a n d  You!-I~: 
P e r s o n s  Act 13J%, s.73. 

9-7. S . 2 2 ( 2 ) .  

- 7 2  .- 
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(mainte.nanc:e a(:-j-~c!crn~Ints) r-cfers t o  t ' i 2 i l y  chj.l.ci oi' ~,otl-r p : ~ r t t . i ~ : > :  t . ~  
t t i e  m;:trriagc I whether 'legitiinate OX-  n o t  and any chi.1.ti at toptcii  I ty  

, h o t h  part..i.es t o  t h e  m a r r i a g e "  e F i n a l l y  ss +.JJ a n d  34 (carT'c a l l t i  

mai .ntci iacce o r  c l i i l d re r i )  r e f e r  t o  "rc:levani; chi 1.~1" anc! :I; ./t.G 
def'lines this a s :  

" ' (a)  a c h i l c f  o f  Imth p a r t i e s  t o  t h e  marriage i n  
. y1.i e s t  i o  11 ; o I- 

( b )  a c h i l d  ,of one p a r t y  t o  t h e  marriage who Iias 
b e e n  a c c e p t e d  a s  one  of  t h e  f a m i l y  by t h e  o t h e r  
p a r t y ,  

. and i n  p a r a g r a p h s  ( a )  and ( b )  of' this clef'.i.inition 
' c h i l d '  i n c l u d e s  i l l eg i t , ima te  c h i l d  and  a d o p t e d  
c h i  l d  W .  . 

:. ' a d o p t e d  ' e x c e p t  .in s e c t i o n  23( 2 )  means a d o p t e d  

. .  

s.h.6 also s t a t e s  t,liat: 

i.n p u r s u a n c e  of a n  a d o p t i o n  o rdcs  made. u n d e r  the 

A d o p t i o n  A c t  1958 a n y  p r e v i o u s  e n a c t m e n t  i-elat.ing 
t o  t h e  a d o p i i . o n  of c h i l d r c n  o r  a n y  c o r r e s p o n d i n g  
e n a c t m e n t  of  t h e  P a r l i a m e n t  of  N o r t h e r n  I re land .  
o r  made i n  t h e  I s l e  o f  Man o r  a ~ i y  of t h e  C h a n n e l  
I s l a n d  s" . 

., T h e  d e f i i i i t i . o n  of " c h i l d r e n  of' t h e  f ami ly ! '  f o r  t h e  p u r p o s e s  of 
t h e  M a t r i m o n i a l  C a u s e s  Rule ' s  i s  e q u i v a l e n t  t o  the d e f i n i t i o n  o f  
"rei.e\iant c h i l d t t  aild so i s  t h e  def in j . t j .on*  of  l ' c l i i l d  of  She  fami.l.y" 
f o r  the p u r p o s e s  oi' t h e  M a t r i m o n i a l  P r o c e e d i n g s  ( h l a g i s t r a t e s "  
C o u r t s )  A c t  I 9 6 0  ( 9 8 )  

166. T h e  n e t  r e s u l t  i s  this:  l eg i t ima te  c h i l d r e n  of  t h e  

m a r r i a g e  a r e  a s  one  would e x p e c t ,  i n c l u d e d  f o r  a l l  p u r p o s e s  2nd 

t h i s  now i n c l u d e s  c h i l d r e n  a d o p t e d  by  b o t h  p a r t i e s  t o  the marritlgc. 
E x c e p t  i n  o n e  case ( m a i n t e n a n c e  agreeinerits u n d e r  s s  .23-25) 
" a d o p t e d "  means a d o p t e d  a c c o r d i n g  t o  t he  law of  a n y  p a r t  of t h e  
U n i t e d  Kingdom{99) t h e  I s l e  of Man o r  C h a n n e l  I s l a n d s ,  What, i C  

means f o r  t h e  p u r p o s e s  of ss .23-25  j.s u n d e f i n e d  by s , 2 3 ( 2 )  
T h r e e  i n t e r p r e t a t i o n s  are  p o s s i b l e :  i t  couJ.d mean adopted i n  

a c c o r d a n c e  w i t h  E n g l i s h  ( i n t e r n a l )  law ; or i t  c o u l d  perhaps  near-^ 

98. See s .16(  1 ) .  Bu t  a l t c . l ~ i l d ' t  i n  s ,22  o r  t h e  M i n i s t r y  of  s o c i s j .  
S e c u r i t y  A c t  1966 i s  l i m i t e d  t o  the  na tu r \ a l  o r  a d o p t e d  ch j - ld  
of t h e  p e r s o n  c o n c e r n e d  a n d  l i a b i l i t y  unde r  t h i s  Act d o c s  not, 
e x t e n d  t o  s t ep -ch i l c l r c?n .  

( 1 )  

-- 

9 9 0  The A d o p t i o n  RcL a p p l i e s  t o  Scotl .and. 



i: t i  0 p I; c ci \vI i  C: i; I I (: r 1 e g 3 I .  1-y c) r j. 11 I' o i ~ n a  1. Ig ; 0 i' j. t, c o U 3. tl IIIC a 1.1 :I tl o 11 t: C. cl 
(2) 

: ; ) y c i i r q ;  t o  the  laiv 01' the; d0111.ici.l a t  t h e  t i 1 1 x  of' adoptJ.o!.i 
~ 

t,o np,iJ.y g e n e r a l l y  ; :if t;hc courL h a s  j u r i  s t l i c t i o n  t o  g r a n t  2 

d i v o r c e  e t c .  there secms 110 r e a s o n  \vi;y i t  s h o u i d  n o t  o r c l c r ; '  
ma.i .ntenance t o  a ch.i.l.cl a d o p t e d  u n d e r  t h e  I n w  of  n f o r m e r  c1om.i.ci.l. 
I n  i;he l..iglit, or ttic recent  1Iagu.e Conven t ion ( ' )  , t h e  Tf1mbj.tual. 
r e s i d e n c e "  of the a d o p t e r  Inay b e  a b e t t e r  test, t h a n  don-iicil. e 

167. F o r  t h e  parposes of  a l l .  s e c t i o n s  s a v e  ss, 1'7 and  % i  f 3 )  
"c l i i l d" '  a l s o  .i.nclude.s an  i l l e g i t i m a t e  c h j  3.d o f  b o t h  p a r t i c s  t o  
.the marriagc(5). 
( c h i l d  ' ' 5  main tena r t ce )  i t  a1.so i n c l u d e s  the legi. t i .mate and 

i l l e g i t i m a t e  clij.ld of' one p a r t y  p r o v i d e d  t h a t  the o t h e r  h a s  

( 4 . )  
/ 

And, f i n a l J - y ,  ' f o r  t h e  p u r p o s e s  of ss.33 and 34. 

' a c c e p t e d  t h a t  c h i l d  a s  one of the  f a m i l y ( ' )  . Where t h e  chi3.d i s  
a c h i l d  o f  o n e .  p a r t y  o n l y  i t  i.s express1.y p r o v i d e d  t h a t ,  i n  con-  
s i d e r i n g  ivhe ther  any and  what o r d e r  shou1.d b e  made r e q u i r i n g  the 
: .  

. o t h e r  p a r t y  t o '  make any  payments  toiYaI-dEi mai .n ienance  o r  
e d u c a t i o n  of  t h e  c h i l d ,  t h c  c o u r t  slia.11 h a v e  regard t o  t h e  e x t e n t  
t o  wh ich  he had assumed r e s p o n s i b i l i t y  f o r  t h e  c h i l d '  s niai .ntcnance 
and the l i a b i l i t y  of a n y  other- p e r s o n  t o  m a i n t a i n  t h e  c h i l d  a 

( 7 )  

168. 
of .the law whereby  p r o t e c t  i o n .  has been e x t e n d e d  f iwn-i l eg i t i n i a t z  
c h i i d r e n  t o  a d o p t e d  o r  i l l e g i t i m a t e  c l i i l d r e n  of' b o t h  p a r t j . e s  
and  f i n a l l y  t o  c h i l d r e n  oi' one p a r t y ,  i n c l u d i n g  a d o p t e d  o r  
i l l e g i t i m a t e  chi1.dr--en, p r o v i d e d  t h a t  t h e y  h a v e  been a c c e p t e d  i n t o  
t h e  f a m i l y .  B u t ,  a s  p o i n t e d  o u t  a b o v e ,  t h e  f i n a l  e x t e n s i o n  has 

T 11 e s e s e c t .i. o n s g r a p  1-1 i c a 1 1y r e v  e a 1. a g r a d  u a 1 hu ilia th i c; a t i o n 

(5) 
~ 

n o t  ' y e t  b e e n  niade t o  c o v e r  a l l  s e c t i o n s .  I t  i s  p a r t i c u l a i - l y  
s u r p r i s i n g  t h a t ,  w h e r e a s  o n  t h c  g r a n t  o f  a d e c r e e  of  d i v o r c e , ,  
nu3.l i . ty , j u d i c i a l  s e p a r a t i o n  o r  r e s t i t u t i o n  the cou- r t  c a n  award 
m a i n t e n a n c e  t o  c h i l d r e n  a c c e p t e d  i n t o  the fan i i ly ,  i t  c a n n o t  do so  
when o r d e r i n g  p e r i o d i c a l  payments  u n d e r  s s , 2 2  a n d  3 5 ( 2 )  , 

hloreover even when thc  most  e x t e n s i v e  d e f  i n i t i . o n  a p p l i e s ,  t h e  l a w  

( 8 )  
' 3  

_1-- --- 
2 .  

3 .  

4 .  

5. 

6 .  

7 "  
8 .  

~ f ' .  R e  \ 7 a . l . e n t , j . n e ' s ~ e t I ; l e m e n t -  D 9 6 9  c ~ . s ~ I ,  C . A .  

"Conventi .on on J u r i s d i c t i o n ,  A p p l i c a b l e  Law and Recognitio!i 
of Decrees R e l a t i n g  Lo A d o p t i o n s " ,  s i g n e d  a t  T h e  Hague on 
O c t o b e r  2 8 t h  1964 ( s e e  Crnnd.2613; ( 1 9 6 5 )  l L ,  1 .C .L .Q .  558-564.) .  
T h i s  a n d  a l l i e d  q u e s t i o n s  of i n t e r n a t j . o n a 1 .  law w i l . 1  f 'or~n the  
s u b j e c t  o f  a separ -*a tc  s t u d y  by t h e  Law Con-iniission. 
S i n c e  1959, of c o u r s e ,  t h e  e x t e n s i o n  t o  i l l e g i t i m a t e  c ' h i - l d r e n  
of b o t h  p a r t i e s  nieans l i t t l e  s i n c e  they  will have  become 
1egi t i i i i a t . ed  by the  s u b s e q u e n t  marriage u n l e s s  t h e  f a t h e r  was  
d o m i c i l e d  a b r o a d  a t ,  the d a t e  oT t h a t  i-narri.age 
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L .  

I i  m a r r i e s  \ Y ,  a widow ~ v l t h  t h r e e  young  c h i l d r e n  ( i t  
makes no d i f f e r e n c e  f o r  purposes o f  ss.33 ancl 34 
.whet. h e r t 11 cy we re  he  r I. eg .i I; ima t e o r .i. J-3. eg it. h a t  c 
. c h i l d r e n )  I-I a c c e p t s  them i n t o  t h e  f a m i l y .  01-1 a 

I ' s u b s e q u e n t  d i v o r c e  a n  orc le r  f o r  u n s e c u r c d  mai ntei i -  
a n c e  f o r  t h e  c h i l d r e n  c o u l d  b e  made agai l is t  I 1  o r  \t' 

' and a n  orclcr f o r  s e c u r e d  m a i n t e n a n c e  a g a i n s t  11. 

S u p p o s e ,  however ,  t h a t  \V d i e s  and H ,  w i s h i n g  t o 
f i n d  a m o t h e r  f o r  t h e  c h i l d r e n ,  n w r r j e s  W2. A few 
y e a r s  l a t e r  he r u n s  o f f  w i t h  P ,  l e a v j n g  \Y2 \ v i  t.11 the 
c h i l d r e n .  I n  t h e  s u b s e q u e n t  d i v o r c e  p r o c e e d i n g s  
an o r d e r  f o r  t h e i r  m a i n t e n a n c e  c a n n o t  be  made 
aga j~ns t  e i t h e r  11 o r  1V2. ( S u c h  an order  c o u l d  be  

made,  however ,  i f  II  and N, o r  1-1 a l o n e  o r  11 and. hJ2 

o r  \I72 . a l o n e  had  a d o p t e d  th@ c h i l d r e n ) .  Y e t  the  

moral. o b l i g a t i o n  o f  H is e v e n  s t r o n g e r  t h a n  i t  would 
h a v e  been  o n  a d i v o r c e  b e t w e e n  hiiii a n d  \ V .  

170. Ac c o rd i rig 1 y we r e  c oinme rid t. h a t t h e t e  s t o f re spa n s i b j- L .i t y  

s h o u l d  be  t h e  a c c e p t a n c e  o f  a c h i l d  i n t o  the f a a i l y  on  a pcrmai-lciIt 

_-  

b a s i s  a t  any t i m e  S e f o r e  t h e  marriage b reaks  u p .  Payment, of 
money f o r  t h e  m a i n t e n a n c e  o f  t h e  c h i l d  i s  'not r i eces s r r r i1y  c o n -  . 

. c l u s i v e  e v i d e n c e  o f  a c c e p t a n c e  s i n c e  a husband ~nay pay  money t o  

m a i n t a i n  h i s  w i f e ' s  c h i l d  o u t s i d e  the f a ; n i J . y ,  f o r  exanp lc ,  w i t h  

f o s t e r - p a r e n t s  o r  a t  a b o a r d i n g  s c h o o l .  SiIniIar-3.y fos ' tcr-parents  
wi1.l. not h e  presunied t o  have a c c e p t e d  i n t o  t h e i r  fami2.j: c h i l d r e n  
b o a r d e d  o u t  with them. 

\ 

171. If a c c e p t a n c e  i n t o  t h e  f a m i l y  became t h e  a b s o l u t e  t e s t  
Of r e s p o n s i b i l i t y ,  H ,  a n d  p resu inah ly  142 a l s o ,  i n  t h e  e X a J 9 p J . e  j rl 

p a r a  e 169 would  b o t h  h e  1 i a b l e  t o  be  ordereci t o  maintai11 the 

. c i ~ i l d r e i i .  A g a i n ,  i f  one  s u p p o s e s  t h a t  IV had ob ta ined  a. d i v o r c e  
from h c r  f irst .  husband who \viis a l i v e  a t  the dat,e of  her  inarringe 
t o  I f ,  !I might ;  agree t o  marry her on t h e  ur1(rctr-s1;aiidi,iig t h n t  the  
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1 7 2 .  There i s  o n l y  o n e  e x c e p t i . o n  t l i a t  we s h o u l d  isish l;o make 
t o  t h e  g e n e r a l  test of a c c e p t a n c e  i n t o  t he  f a m i l y .  I f  a h u s b a n d  

a c c e p t s  a c h i l d  i n t o  the.  r a m i l y  in t h e  b e l i e r  t h a t  he  i s  i t s  

f a t h e r  and s u b s e q u e n t l y  l e a r n s  t h a t  h e  i s  n o t ,  h i . s  i n i t i a l  
a c c e p t a n c e  i.n i.gnoraince of  t h e  t r u t h  o u g h t  n o t  t o  p l a c e  hiin t j n d e r  

aIiy 1 i . a b i . l i t y .  His Uuty t o  ma i .n t a in  t h e  c h i l d  by v i r t u e  o f .  tiis 
acceptance o f  i.t s h o u l d  cease from the  moment when lie d i s c l a i  ins 
l i a b i l i t y  Tor  i t ;  L t i i t  i f  h e  d o c s  n o t  dri.sclaim l i - a b i l i t y  ivi.1,h.in 
t h e  time r e a s o n a b l y  r e q u - i r e d  T o r  ref I e c L i o n ,  h e  should be t a k e n  
t o  ha.ve r a t , i i ' i c d  t h e  a c c e p t a n c e  I n  any  event the c o u r t  slioii3.d 
have power t o  o r d e r  maj -n tenance  f o r  t h e  c1-iild w h e r e  the i s s u e  o f  
p a t e r n i t y  i s  d i s p u t e d ,  u n t i l  i t  c a n  b e  d e t e r m i n e d  by Lhe coa r t  
e i t h e r  i n  a n  a p p l i c a t i o n  f o r  m a i n t e n a n c e  d i v o r c e  proceedings o r  
p r o c e e . d i n g s  f o r  j u d i c i a l .  s e p a r a t i o n ,  

173. A c c o i ~ l i i i g l : ~  we reconmend t h a t ,  a p a r t  f r*am a n y  c h i l d r e n  

f o r  whose m a i n t e n a n c e  t h e  n a t u r a l .  o r  a d o p t i v e  p a r e r i t s  a r e  a l r e a d y  
r e s p o n s i b l e  u n d e r  t he  p r e s e n t  law, the c o u r t  s h o u l d  be  empoivcrccl 

t o  order  amy p e r s o n  who has a c c e p t e d  a c h i l d  i . n to  his o r  her  
f a m i l y  on a pe rmanen t  b a s i s  t o  m t i i n t a i n  t h a t  chi.3.d h'hj.ch a.dopt,i.ons 
u n d e r  a r e l e v a n t  f o r e i g n  l.aw are  t o  b e  r e c o g n i s e d  by o u r  ccxirts 
so a s  t o  impose a d u t y  t o  mair i ta i .n  on  t h e  a d o p t i v e  paren ts  i s  
a q u e s t i o n  which will be  d e a l t  w i t h  i n  o u r  p a p e r  01-1 t h e  i n t e r n a t i o n a l  
a s p e c t s  of F a m i l y  Law. There a p p e a r s  t o  be no o b j e c t i o n  t o  t h e  
u i imodi f ied  a p p l i c a t i o n  o f  t h e  reconmmendation c o n t a i n e d  i.n t h i s  

p a c a g r a p h  t'o p r o c e e d i n g s  i n  mag i s t r a t e s '  c o u r t s .  

Du r a t i o  n o f C 1 t i. 3. d XI a i n t e n a n c e 0 r d e r s 

1 71;. S . 34 (  I )  o f  t h e  A c t  of 1965 empo!vers t h e  c o u r t  i n  Sro-  
c e e d i n g s  f o r  d i v o r c e ,  e t c .  t o  make o rde r s  f o r  the m a i n t e n a n c e  of 

a c h i l d .  T h e  A c t  g i v e s  no i n d i c a t i o n  a s  t o  t h e  n a t u r e  a n d  d u r a t i o n  
of t h e  main tena .nce  h u t  i t  h a s  been h e l d  t h a t  i n  a p r o p e r  case it 
m a y  e x t e n d  beyond t h e  age of 2 1 ( 9 )  e Under  s , 3 4 ( 3 )  t h e  c o u r t  has 
power o n  o r  a f t e r  t h e  g r a n t  o f  a decree o f  d i ivorce  o r  mi11i.ty t o  
o r d e r  t h e  husband a n d ,  i n  the  case of a decree.  of  d i v o r c e  made o n  
t h e  ground or  the  !iusljand's . insani . ty  the w i f e  t c i  provi.de s e c u r e d  
~ n a i i ~ t c ~ ~ a i - i c e  f o r  the c l i i i ld ren .  I n  t h i s  c a s e  the Act, p r o v i . d c s  t h a t  



;. 176. I t  is of i n t e r e s t  t o  remember t h a t  a p a r e n t ' s  1.iab:i.J.it.y 
t o  maintai.n his  o r  !-]er c h i l d r e n  u n d e r  t h e  Nat iona l  hssist;ancc 
Act 194.8 ai& the n4iinistry of S o c i a l  Secui%i.ty Act 1966  e n d s  when 

the c h i l d  a t t a i n s  t h e  age of 16, even  _i.f t h e  c h i l d  i.s a depenclai-i~ 

S i in i l a r ly  a. paren t  ' s l i a b i l i t y  t o  make cointr ihut ions .in r e s p e c t  
of a c h i l d  sent  t o  an approved schodl ,  co;nm.itted t o  Che c a r e  of  a, 
f i t  p e r s o n  o r  received i n t o  t h e  c a r e  of  a 3.ocal a u t h o r i t y  u n d e r  

.. t h e  Chi ldren  and Young Persons A c t s  193-3-1 9 6 3  ( " )  comes t o  a n  e n d  

'when t h e  c h i l d  reaches t h e  age of  1 6 ;  though i n  c e r t a i n  circuin- 

.?I 

(10) 

s t ances  a c h i l d  inay Qe detaii!ed i n  aii a p p r o v e d  school u n t i l  he is 
19 and inay remain j.11 t he  c a r e  o r  a l o c a l  auLI-torit,y o r  o'iiier person  
u n t i l  he i s  18. 

177. By v i r t u e  o f  s. 16 of . t he  h l a t r i m o n i a l  Proceedings 
( M a g i s t r a t e s '  C o u r t s )  Act 1960 a cIii3.d between t h e  ages  oT 16 and 

21 i s  n o t  e l i g i b l e  f o r  maintenance a s  a dependant u n l e s s  his 

eayning c a p a c i t y  i s  impaired t h r o u g h  il1.ness o r  d i s a b i l i t y  of 
mind  o r  body ( ' 2 ,  or- u n l e s s  he  i.s rece.i.vi.ng l'ull-time i .nsiru.ct ion 
at, an cduca t iona l  ~ s t a l i l i s h m e n t  o r  i s  r equ i r ed  t o  d e v o t e  the 
whole of his t ime t o  v o c a t i o n a l ,  e t c . ,  t r a i n i n g  f o r  a p e r i o d  
of  n o t  l e s s  than  two y e a r s .  We do n o t  understand . t h e  need  Toi. 

such a stringent r-eqJj reinent s; m e  ctlilciren o f t e n  r c q u i r e  suppor-+t  

whi le  r e c e i v i n g  par t - t ime i n s t r u c t i o n  o r  undergoing a n  i n i e n L i v c  
'. short .  course  of t r a i n i n g .  The re  seeins t o  b e  no reason  \ihy the 

cour t  s h o u l d  n o t  be l e f t  t o  dec ide ,  ( a )  whether i t  i s  reasonable  

f o r  t h e  c h i l d  t o  rece ive  t h e  i n s t r u c t i o n  o r  undergo the t r a i n i n g  
a n d  ( b )  ,, i.f s o ,  whether i t  i s  r i g h t  for.  hi.s p a r e n t  t o  c o n t r i b u t e  
t o  his supp'-,rt. d u r i r i g  t h a t  t ime.  

10. Paka.17 above. 
1 I e Sec para .  18 abovc, 
1 2 .  hlatr-.imorii.a1. ~ i w c ~ ~ d i . 1 - 1 , 3 ~  (ixaj;i.stl-xt,es' C s n r - i ; ~ )  Act ,  s. 16(  1 )  

- -.---- ---..---- 
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. I  79 .  We t h i n k  tlia.1; o r d e r s  f o r  ma.i.tntenance i.n ma t r imon i . a l  
f i r -oceedi i igs  s h o u l d  n o t  extend inclef ;  r i i t e l y  beyond the age oT 2 1 
b u t  s h o u l d  b e  l i m i t e d  t o  the p u r p o s e  o f  g iv ing  tlie c h i l d r e n  a 

s u i t a b l e  s t a r t  i n  Ilife. U n l e s s  t h e  poiver t o  award n!ainteiiance 
i n  inattr-iinoni.al p roceedings  were so  li.miteci i t  \vould !lave t h e  

r e s u l t  o f  e n t i t l i n g  a d u l t  chiJ.clren of parents j.1-1 iiiatri.monia1. 

d i f f i c u l t i e s  t o  r i g h t s  d e n i e d  t o  acIu1.t chi.1.dreii of 1Ia;ipy marr iages  
O n  the o t h e r  hand  we t l t inlc t h a t  izhere d i f f e r e n c e s  betweein tlie 

p a r e n t s  prevent  t h e m  from r e a c h i n g  necessary d e c i s i . o n s  o n  g i v i n g  

’.. 

t h e  c t i i l d r e n  a s t a r t  i.n l i f e  the c o u r t  o u g h t  t o  have power t o  a c t  
--- j.n ‘1 .0~0  p a r e n t i s ,  I and t o  make s u c h  a r r a n g e m e n t s  a s  pa ren t s  1lol.irraIly 
w o u l d .  

180. A c c o r d i n g l y ,  the  c o u r t  s1iou.l.d be emponered t o  make o r d e r s  
f o r  the  rna i r , t enance  of  c h i l d r e n  e x t e n d i n g  - 

.I 

( a )  i n  any e v e n t  t i l l  t h e y  a1;ta.i.n the agc of  16  
o r  s u c h  l a t e r  age a s  i s  a p p o i n t e d  f o r  the end 

of compul so ry  e d u c a t i o n ;  ancl 
( I ) )  u n t j . 1  t l iey a t t a i . n  t h e  age o f  2 1  if t h e y  a r e  

p h y s i. c a I. I y 0 I’ me n t, a 1 1 y 1 n C 2 a 1) 1. e 0 f ivh 0 1 1.5’ 
suppor t i . ng  t h e m s e l v e s ;  and  

( c )  f o r  a d e f i n i t e  p e r i o d  wliich may e x t e n d  beyoncl 

the  2 1 s t  b i r t h d a y  s o  I.ong a s  t h e  c h i l d  i s  nc t  
f i n a n c i a l l y  i n d e p e n d e n t  because he i s  r e c e i v i - i i g  
f u l l -  o r  p a r t - t i m e  i n s t r u c t i o n  a t  an educa t , ionaJ .  

. e s t a b l i s h m e n t  o r  u n d e r g o i n g  f u l l -  o r  ;,art-time 
t r a i - n i n g  f o r  a t r a d e ,  p r o f e s s j o n  01- v o c a t i o n .  

181. 

g e n e r a l l y  a r e  l i k e l y  t o  be ovcr taken  by the  p u b l i c a t i o n  of  t he  
Lal;ey Conuni t t c e  on the  Age of k h j o r i t y  i . r i  t.iie next  f e ~ v  ~ n o n t h s  e 

h’1-Iei-i j.ts c o n c l u s i o n s  a r c  I~~i~~oivii, i t  wi.l.1 be iic‘cc.ssary t o  consi.crler 
t h e i r  .impact 011 o u r  reconinmeridat;ions. 

@U I- recoinme nd a t  i o n  s c o nc  e r i i i  ng c I- i i  1.d liia i. nt c 1-1 a nc e o r  c1 e r s 
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: o r  a s  a. I-esu.l.1; of  a. n o n i i n a t i o n  by tile h ~ ~ l j : ~ : ~ d .  O n  the disao.l .ut . j .on 
of' the  marriage her  p r o s p e c t i v e  r i g h t s  o r  e x p e c t a t i c n s  a r e  

n o r m a l l y  d e s t r o y e d ,  s i n c e  she c a n  no l o n g e r  he:comc h i s  widoiv. 

T h i s  i s  o f t e n  ' regarded a s  a h a r d s h i p  u n d c i -  the !i 1- e s e 11 t, 1. aw no t \ v  i t; 11 - 
s t , a n d i . n g  that ,  a n  i n n o c e n t  wife c a n n o t  he cii.vorc:ed against her  

w i l l  . I t  w i l . l  b e  r e g a r d e d  as a n  e v e n  g r c n t e r  hardsl-i ip i C  t h e  

present  b a s i s  o f  the law i s  a l t e r e d  -in such ii ivay as t o  enipovt;cr 

L .  

C. 

t h e  c o u r t  t o  d i s s o l v e  a marriage a g a i n s t ,  L i i c  ~,~~,. ishes o f  a wife 
who has n o t  commi t t ed  a n y  m a t r i m o n i a l  offence. I t  s1:ouJ.d be 

': . b o r n e  .i.n mind however ,  t ha t  i f  t h e  wi.fe is d i v o r c e d  iv11i l .e  yoling 

( a n d  most d i v o r c e s  a f f e c t  women u n d e r  35) t h e  pro1)abi.J.it.y i s  
t h a t  u n l e s s  she i.s h a n d i c a p p e d  by  t h e  care  of  young chi  l.dren she 
w i I l  be a b l e  t o  f i n d  p e n s i o n a b l e  employment and  inay ive3.l rc!narry 
i n  d u e  c o u r s e  and  t h e r e b y  a c q u i r e  a p e n s i o n  e x p e c t a n c y  i n  r i g h t  

. 

o f  h e r  new husband .  When t h a t  occui -s  t h e r c  i s  l i t t l e  h a r d s h i p  

i f  she f o r f e i - t s  her e x p e c t a n c y  i.n rj-glit of  h e r  Cornier. husband. 
The r e a l  h a r d s h i p  a r i s e s  in r e s p e c t  of women l e f t  tvi t .1- i  c t i i I d r c n  
t o  b r i n g  u p  ar id ,  more e s p e c i a l l y ,  i n  r e s p e c t  o f  t he  o1.clc.r women - 
t h o s e  who a r e  45 o r  o l d e r  when d i v o r c e d .  S t a t i s t . j . c s  sho~v t h a t  
t h e s e  have  a p o o r  e x p e c t a t i o n  o f  remarriage so t h a t  i f  t h e y  l o s e  
t h e i r  hope of a n  o c c u p a t j o n a l  p e n s i o n  i n  r ight  of  t h e  f i r s t  
husband t h e y  a r e  l i k e l y  to l o s e  a l l  hope of' an o c c u p a t j o n a l  
p e n s i o n ;  c v e n  i f  t h e y  c a n  f i n d  p e n s i o n a b l e  zmpl oyment w h i  ch n i a y  

n o t  be easy  a t  t h e i r  age,  the p e n s i o n  i s  l j i t e l y  t o  h e  smal l ,  

P r e s e n t  posi . t ioi- i  o f  wi  cloivs and d i v o r c e e s  

183. So f a r  a s  t he  S t a t e  scheme i s  c o n c e r n e d ,  u n d e r  the  

A c t  136G),  a widovv inay be  e n t i t l e d  i n  r i g h t  o f  1 - 1 ~ ~ -  ! i u s b a n d . ' s  

c o n t r l i I ~ u L i o n s  t o  t h e  i'o_l.J.oiir.i.ng h c n c f i t s :  (;I) f o r  26 weeks f I w i i  

t l ie ' husbanct I s  dcatii ,. t o  a ",widow's a . l . lo \va~~cc:~~ ( 'j) ; ( b )  ~ L h e r c a t ' t c r ,  

I_ 

. N a t i o n a l  I n s ? l r a n c e  A c t  I365 ( a s  amended by t h e  N a t i o n a l  Insurance 

13. N a t i o n a l  I n s u r a n c e  A c t  1965 ,  s,26 (as nme~~dctl b y  s . / ( ( j )  oT 
t h c  1966 Act.)  * 
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t o  pay f l a t ,  

b u t  a v.ido\v 
' h a l f  o f  t h e  

had  earned 
reaches t h e  

( 

: .  

r a t e  c o i n t r i b u t i o n s  must pay g r a d u a t e d  c o n t r  
l i av ing  a r c t i r e m c n t  pensj.oii c a n  r e c e i v e  \vit,li 

-1)ut.i ons 
i t  one- 

) t i t i o n s  , 

s h e  
graduaCed p e n s i o n  which her- Iiusbancl' s c o n t r i  
8 ,  . F o r  a woiiian wl>o i s a] rcaciy a widow when 
ininjnium r e t i r e r n c n t  age of  60 tiic rctii.e.nerit p c n s i  on  

f o r  wliicii shc can q u a l i f y  i s  i n  p r i n c i p J e  based o n  11cr oivn 
i i i s u r a n c e  b u t  the  1lusJ)and ' s c o n t r i b u t i o n  I-ccorcl cain be takcri 
i n t o  a c c o u n t  i n  c a l c u l a t i  ng hcr p e n s i o n  ( 1 3 )  

184.. A widow, whose husband  d j e d  a s  a r e s u l t  of  a n  i n d u s t r i a l  
a c c i d e n t  o r  \mi- s e r v i c e  n a y  o b t a i n  soinc\vhat b e t t e r  t r e a t m e n t  u n d e r  . 
%he i n d u s t r i a l  i n  j u r i e s  o r  war pens - ions  schernes b u t  i t  i.s 
u n n e c e s s a i y  t o  go i n t o  d e t a i l s .  

. .  
185.. F o r  a wonian d i v o r c e d  u n d e r  6 0  t h e r e  i s  nothi.ing d i r e c t l y  
comparab le  t o  widoiv' s a i l o w a n c e  o r  widow's p e r i s i o n .  When the 

m a r r i a g e  ends she r e v e r t s  t o  the s t a t u s  O T  a s i n g l e  \voman f o r  
n a t i o n a l  i . a s u r a n c e  p u r p o s e s  and  i f  enipl.oyed becomes l i a b l e  t o  pay 
c o n t r i b u t i o n s .  I f  s h e  d o e s  n o t  ge t  a j o b ,  she will sti.l.1 'have t o  
pay C l a s s  3 N a t i o n a l .  I n s u r a n c e  c o n t r i b u t , i . o n s  i n  o r d e r  t o  m a i n t a i n  
h e r  e v e n t u a l  r i g h t  t o  a r e t i r e m e n t  p e n s i o n ,  Thj. s a p p l i e s  even 
i f  the  husband d i e s  s u b s e q u e n t l y  b c t  i f  she has a c h i l d  t,o\vards 
yhose m a i n t e n a n c e  t h e  husband was con t r i . bu t , i ng  she may becoine 

I'o r e n t i - t l e d  on h i s  d e a t h  t o  a " c h i l d ' s  s p e c i a l  a I I o w a n c e "  
the c h i l d  though this ceases  i f  she remarr ies .  

(2.0) 

186. Hoivever, u n d e r  arnendrnents of t h e  r e g u l a t i o n s  macle i n  
1957 a s  a r e s u l t  o f  t h e  Repor ts  of  t h e  Morton C o r m i s s i o n ( 2 i '  arid 

140- I b i d . ,  S . 2 7 .  

15. I b i d . ,  s.28. 
16 .  I b i d . . ,  ss.30-35. 
17. I b i d . ,  ss.36-37. 

-pp.-..---Lp 

18. J I G * ,  s.37. 
18. Ibi.d., s .33.  
2 0 ,  I i ) . i t l . 9  s .38 .  
2 I . CIIIC! ~ 96-78 gal-as .  71 2-7 16 
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187. Accord.ingJ..y,, a 3.though under tlie S t a t e  scher;ie d i \ io rccd  

iv.ivcs a r c  t r e a t e d  less \ w I l  t h a n  w.i.do~v~ t h c i r  pos i t . i on  j.s now 

p r o t e c t e d  t o  soxe e s t e n t .  Though the re  is no p r o v i  s io l i  for. a 
wido\v ' s  p e n s i o n  f o r  a d i v o r c e d  v4oInan \vho j.s u n d e r  60 on the clcath 

of  her Cornier h u s b a ~ i c l  some pr-.ov.i s i o n  i s  niade f o r  t h e  preservat. j .on 
o r  r j . g h t s  t o  a r e t i r e ! n e n t  p e n s i o n  acqu.ireci by..a d i v o r c e d  woman 
f r o m  her  h i i s b a n d '  s c o n t r i h u t i o n s  d u r j ~ n g  t h e  per.i.otl of h e r  inai-riage 

TI) e f ii ndam'c n ta 1 .re a so  II f c r 1-10 t mak j.ng s i r i i  i. 1. a r p r o v  i s  i.0 n f o r  
\vido\v's  p e n s i o n  i s  t h a t ,  when a nian rnarr ies  his wife a .ccpi res  - 

oili t he  niari-.iage 

, *  

i .  

o r  soot; t h e r c a f t e r ,  fu.1.I r i g h t s  t o  a p e n s i o n  
if aiid when she i s  i,irido\Ved. To p r o v i d e  a p e n s i o n  f o r  a p r e v i o u s  
wife  wou3.d i n ~ o 3 . v e  e i t h e r  abr-i.clgi-ng thc rj-gl-i ts  o r  t h e  ne\\' wire o r  
e x p e c t i n g  t h e  N a t i o n a l .  I n s u r a n c e  Fund t o  meet a d o a b l e  ( o r  
c o n c e i v a b l y  i v i t h  the  much-marr ied man t r e b l e  o r  q u a d r u p l e )  cha rge 

. b e c a u s e  of d i v o r c e ,  

188, It  i s  p o s s i b l e  t o  c o n t r a c t  out, 0-f' t h e  N a t i o n a l  I n ~ u r a n ~ e  
G r a d u a t e d  Pc i i s ion  Scher~e i f  com; ia rab le  !ienef i.ts are. prov.i.ded by 

t h e  relevant; p r i v a t e  sclieme. But  i n  a s s e s s i n g  coinparabi l . i . ty  no 
a c c o u n t  i s  t a k e n  o f  b e n e f i t s  f o r  w i v e s  d e p e n d a n t s  o r  r e l a t i v e s  
Hence c o n t r a c t i n g  o u t  i s  p o s s i b l e  n o t w i t h s t a n d i n g  t h a t  t he  p r i -  
v a t e  scheme c o n t a i n s  no p r o v i s i o n s  f o r  ~ ~ v i d o w s  o r  of' C O U I ' S C ,  

f o rmer wive s e 

189.  As regards pens i .on  schemes o the r .  t h a n  the na t i . ona  3. 

i n s u r a n c e  o n e ,  so  f a r  a s  \ye have been alile t o  a s c e r t a i - n  none, 
whetlier i n  t he  p u b l i c  o r  p r i v a t e  SFCLOI.., a t t e m p t s  t o  makz any 
p r o v j - s i o n  f o r  safeguardi.ng the p o s i t i o n  of' a divoi-ceci wire as  s;ucl\ e 

F o r  a v a r i e t y  o f  r e a s o n s  i t  wou.1.d lie d i f f i c u l t  for- them t o  i ~ k c  

p r o v i s i o n  s i i n i l a r  t o  t h a t  made by t h e  S t a t e  scheme.  There a r e ,  
as ' i s  made- c l e a r  i n  t h e  r ecen t1 .y  p u b l i s h e d  S u r v e y  of O c c u p a t j . o n a 1  
Pension Scheincs by t h e  Government A c t u a r y  (24 .1  , wide v a r i a t i o n s  in 

\ 
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has a n  uncondj . t i .ona1  r i g h t  , the  amount of  t h e  pens.i.on w i l l .  
no I-ma I. 1-y n o t  be clet e rmi. ne cl o r- d e  t e r m i  na  b 1. e 11 n I; i 1. i; he c1 e a t  11 o f t, he 

husband ~ Furtherimre a v e r y  h i g h  p r o p o r t i o n  of men l eave  p e n s i o n -  
ab1.e empJ.oyment i.17 c i  r c n m s t a n c e s  i n  wh.ich i n  f a c t  no p e n s i o n  

r i. gh t s a re p r e  s e r v e  d 

'.. 

(26) 

S U a c s t e cl S o l u  t i o  -U_. n s .-- 

190, .  It h a s  soinetiriies been  suggested t h a t  t h e  s o l . u t i o n  t o  
this .problem .is t o  ensure  t h a t  a l l .  p e n s i o n  scheiiies p r o v i d e  pens.i.oiI 
r i g h t s  f o r  a n  ex--wiTe. I n  e f f e c t  i t  j.s suggested t h a t  a wi fe  
s h o u l d  a c q u i r e  on  ma.rriage an i n d e f e a s i . b l e  r i gh t  t o  a p e n s i o n  
on  the d e a t h  o f  t h e  husbancl  p r o p o r t i o n a t e  t o  the numhcr o f  years  
t h a t  s h e  h a s  b e e n  inarr. ied t o  h i m ,  whi.ch rjgiit, she \voul.d re ta i .n  
on a d i v o r c e .  So f a r  a s  t h e  N a t i o n a l  I n s u r a n c e  Scheme i s  
c o n c e r n e d ,  i t  w o u l d  b e  t h e o r e t i c a l l y  p o s s i b l e  f o r  t h e  widow' 5; 

p e n s i o h  t o  be shared between the widow arid t h e  ex-wife 
ci ividj .ng i t  a c c o r d i n g  t o  t h e  time t h a t  the marl-iages had l a s t e d  

4 

possib:.y 

b u t  t h i s  wotlld add  t o  tlic a d m i n i s t r a t i v e  difi ' iccll  t i e s  and the 
c o s t  of c f f e c t i n g  t h e  d i  v j  s i o n  w o ~ l d  lie quite d i s p r o p o r t  i o n a t e  
t o  the amoun t s  i n v o l v e d .  The r e s u l t  of s h a r i n g  the p e n s i o n  



a l t e r a t i o n  of  t h e  N a t i o n a l  I n s u r a n c e  Scheme and ;i~: d o  i:ot 
recomxeiid i t  . 
191 .. A s  r e g a r d s  schemes  o t h e r  thaii the  nat  i o i i a l  i r i s ~ r a n c c  one 

c 

t h e  d i f f i c u J . t i e s  a r e  g r e a t .  . I t  wou1.d havc  t o  b e  made- conipulsory  
t h a t  a l l  schemes b o t h  i n  t h e  p u b l i c  and  p r i v a t e  s e c t o r  s h o u l d  
p r o v i d e  f o r  p e n s i o n s  b o t h  f o r  \vido\is and f o r  ex-Jvives anci t h a t  

', t h e i r  r i .gh ts  s h o u l d  be  preserved notwithst ;Lndinb '  dismissal o r  
v o l u n t a r y  w i t h d r a w a l  of  the  e m p l o y e e s .  Employe r s  would then have 
t+o keep t r a c k  n o t  o n l y  of ex-employees  I I U ~  o f  t h e i r  wives and  

ex-wj.ve s . 
C. 

1 9 2 .  T h e r e  j s ,  l1o\wver, one r c s p e c i  i n  which  t h e r e  docs  seein 
t o  b e  an e l e m e n t  o f  u n f a i r n e s s  i n  p r e s e n t  p e n s i o n  a r r a n g c n i c n t s  
\;.hicli g i v e  a de f  j i i i t c  e n t i t l e m e n t  t o  t h e  wjdoiv, T l i i s  i n j u s t i c e  
might perhaps be m i t i g a t e d  t o  t h e  advant;age of t t i c  ex--w.i f c  i ~ : i t l i o u t  
c a u s j - n g  s e r i o u s  d i f f  i cu3 . t i . e s  t o  those op? r a t i n g  p e n s i o n  scl-ienes 
o r  , a d d i n g  a p p r e c i a b l y  t o  their costs. 
and t h e  h u s b a n d  mari-*.ies a g a i n ,  i t  i s ,  no d o u b t ,  inevitable! t ! ~ a t  . 
it i s  Lhe  second Ivife r a t h e r  than the  f'ii-st who shou ld  be enL.itl.(.!d 

t o  any p e n s i o n  o r  d e a t h  b e n e f i t  p a y a b l e  t o  ! l i s  widow. But suppose 
the husband (k1r .A)  d o e s  riot remarry. In t h a t  event t h e  cii.;rorce 
a t  p r e s e r c o p e r a t e s  q u i t e  a r b i t r a r i l y  t o  t h e  a d v a n t a g e  d f  t h e  

p e n s i o n  f u n d ,  !lad there  been  RO d i v o r c e  henef i t s  ;vould have 

been  p a y a b l e  t o  Mrs.A i f  she s u r v i v e d  h i i n .  Because  there  was a 
d i v o r c e  no b e n e f i t s  a r e  p a y a b l e  t o  b1r s .A  ( o r  a n y  o t h e r  \vido\v) 
b c c z u s e  there i s  no lfwidowff . The p r e s e n t ,  p o s i t i . n n  seems p a r t . i c - -  
1.1.1.arJ.y :ii-lf:t.ii- wt-ien t h e  an iour i t  oT cont1-i bui;i.urts t o  t h c  r u n d  i s  
nsse.csecl on t he  b a s i s  t h a t  1x1- i e f i t s  t o  t h e  widow \vi11 be payi.ti,le. 

The bcncf i.Ls wliieti have hcon paj.d f a r  a r e  f'oz-~rc.it,ctI !:)ccause OT 
t.he d i v o r c e .  Wou.1.d i t h e  pi-;ic:ti.cabic ~ C J  provide  hy  s t a L u t c  L h a i .  

IVhen t h e r e  j.s a d ivc?rce  
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193. Even i f  the  suggesLj.on tnade in the  foregoing  paragraph 

was w o r k a b l e  it wou.ld only h c l p  i n  a srna1.1 minority of  c a s e s .  I n  
general.,  i t  wouId seen t h a t  p r o t z c t i  on o f  the. ex-wife j . 1 ~  respect,  
of pcns io r i  experctancies ( a s  a l r e a d y  pointed o u t  i t  i s  norniaIly 
an expectancy raCher t h a n  a r . i .ght)  w i l l  have t o  b e  leTt t o  the  

c o u r t s .  The q u e s t i o n ,  t h e n ,  i s  wh3.'i; a d d i t i o t - i a l  powers can be 

conferred o n  t h e  c o u r t s  t o  enab le  t~ietn e r f e c t i v e l y  t o  pi-ovi.de 

t h a t  p r o t e c t i o n .  I n  t h e  . f o l l . o w i n g  paragraphs we s e t  ou t  c e r t a i n  
p o s s i b l e  zns ive r s .  

11. Al.loivarice for. Loss o r  Pension i n  !Ja&eI-iancc Awai-c! 

C. 

194.. T h e o r e t i c a l l y  t h e  l o s s  of" p e n s i o n  prospects i.s something 
t h a t  t he  c o u r t s  already can take i n t o  account wlien d e c i d i n g  w h a t  
maintenance t o  award. B u t  i.n p r a c t i c e  this i s  s c a r c e l y  p o s s i - b l e ,  

A t  t h e  time when tire order- i s  niade no p e n s i o n  w i l l  have accrued 
a n d  .it will n o t  h e  known ho\v much it w i l l  b e .  Indeed,  a t  t h a t  
s t a g e ,  i f  the pension scheme is c o n t r i b u t o r y  i.L wi.1-1 be a c h a r g e  
o n  t h e  h u s b a n d ' s  income and n o t  an aciditioii t o  his m e a n s .  F u r t h e r * -  
more, except  f o r  secured rnairi.tenance payments c a n n o t ,  a t  present 
be made Lo c o n t i n u e  a f t e r  the  h u s b a n d ' s  d e a t h  and  i t  i.s o n l y  

a f t e r  !lis dea th  t h a t  i t  i s  appropriate f o r  payments t o  h e  made t o  
balance t h e  l o s t  p e n s i o n .  Ii; i s  t r u e  t h a t  a n  a p p l i c a t i o n  can now 
,be made a f t e r  t h e  h u s b a , n d ' s  dea th  u n d e r  s . 2 6  of the  Matri.rnonia1 
Causes Act ,  b u t  t h e  p r i n c i p l e s  ,on which the  c o u r t  then  a c t s  a r e  
n o t  always s u c h  a s  t o  ensure t h a t  t h e  ex-wife is compensa ted  Tor 
a n y  p e n s i o n  t h a t  $!le has l o s t  ( 27) . 
were c:xteIidcd , the p o s i t i o n  of t l ~ e  ex-wife wou1 d be i.mproved ~ 

h u t  only t o  a Liri.it.ed extent.. 

xi '  existing r ig i i t s  tintier S .  26 



Uiidci- t h e  p r c s c n t  law j t  i s  p i - c c i s e l y  t11e1-1 t h a t  she i s  ].east 1 ikc l -y  
t o  o b t a i n  .it. 

: 135. ~t i s  tiiougli-i; that t h e  , c o u r t  wouJ.d'be a i ? . ~ e  to ( ~ c a . ~  r n ~ r e  
'I. ef f e c t i v e - l y  wj . th  t h i . s  problem j.T as suggested i n  p a r a .  6 8  of this 

P a p e r  i t  had  power t o  g r a n t  maj .ntenance whether secured o r  
unsecu.ret1 which cont i . i iued f o r  t h e  3.iI'eti.me of  .the wife s u b j e c t  
t o  a poiver t o  v a r g .  111 t h a t  e v e n t  the c o u r t  c o u l d ,  as a t  p r e s e n t ,  . _ _  
award inaintei-!ance on  .tile d i v o r c c  a t  a S G I ~  \vh ich  sctenied r e a s o n a b l e  
a t  that t ime. On the  death o f  t h e  husband his pe r sona l  repre- . 

s e n t a t i v c s  c o u l d  a p p l y  t o  v a r y  i t  b u t  the  c o u r t  c o u l d  have regard. 

t o  the f i . n a n c i ' a 1  p o s i t i o n  n o t  o n l y  of  t h e  e s t a t e  but, a l s o  o f  his 

' d e p e n d g n t s .  I f  e i t h e r  t i le .  estate o r  t h e  d e p e n d a n t s  d i r e c t l y  had ,  

a s  a r e s u l t  of h i s  d e a t h ,  r e c e i v e d  b e ~ i e f i t s  u n d e r  a pensi.oii  scheme 
t,hi.s i s  a fact ,  t h a t  t h e  c o u r t  would t a k e  i n t o  c o n s i d c r a t i . o n  i r :  
g s s e s s i - n g  what i t  would he reasonab1.e  f o r  t h e  ex-wife t o  c o n t i n u e  
t o  r e c e i v e .  

1IIe Award o r  ' P e n s i o n  -__.- 

19'7. I d e a l l y  one  would l i k e  t o  h e  a b l e  t o  go  f u r t h e r  tl-iaii 

t h a t  and t o  ena3J.e t h e  c o u r t ,  a t  t h e  tjrrie of t h e  cii .vorce,  t o  
aivard p a r t  of' the p e n s i o n  t o  t h e  d i v o r c e d  wife .  The c o u r t  m i g h t  

be  ei:Ipo\vered t o  nmke an o rde r  t o  the effect t h a t  a proport,.i.on 

f i x e d  by the  c o u r t  o f  a n y  p e n s j o n  o r  !.:imp sum p a y a b l e  a s  a r c s u l t  
of t h e  d e a t h  of' the  husband s h o u l d  be payable  t o  t,he ex -wi fe .  If' 
served on  those  o p e r a t z i n g  t he  p e n s i o n  f u n d  ( t h e  e m p l o y e r ,  
t r u s t e e s  or i n s u r a n c e  company) t h e y  wozl.d b e  bound .in d u e  course 
t o  comply .  T h e  o r d e r  s h o u l d  be va r i ab1 .e  ( f o r  example  i f  t.he ex- 
wife r emar r i ed ) .  But  a n  o r d e r  of t h i s  s o r t  would g i v e  rj.Sc-: t o  
t h e  same d i f f i c u l t i e s  a s  a n  a t t a c h m e n t  o f  e a r n i n g s  o r d e r .  
P r a c t i c z l  d i f f  i c u l t i e s  would be  e x p e r i e n c e d  or! a subsequent C h a n g e  

of em~:doynicnt and  a b i t t e r  Iiusbaind i n r i g l i t  i n d e e d  p r e f e r  t o  throw 
u p  1-1 j. s 1) r~ se 1-1 t peins i o  na b l  e emp loyrrie r i t  f o r a no 11-p e 1.1 s i.0 na 13 I e j o 13 

r a t h e r  t h a n  a1 3.0w h i s  ex-ivife t o  share i n  "his" pens.i.on, Euen 
where thc  husband di .c l  n o t  t.llrow u p  I l i ~  jo l j  his cini3loycr.s II:~.:;IIL 

8 
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198 ,  T h e  c o u r t  might be  crnpowered arid p l a c e d  in a p o s ~ . L i o n  
t a  ina.ke an  inmediate  f i n a n c i a l  aim r d  a t  t h e  time o f  Lhc di.\.rorce 

cjesi-gned t.0 coinpensatc: the  wri.fe f o r  the 3. o s s  of' h e r  expectancy 
of a p e n s i o n  i n  tile f u t u r e .  A s  we see i t 9  t h e r e  a : - ~  a rrunihcr 

d'f' ways i n  wiiich ti1i.s migilt he d o n e ,  
an approxj .mate  v a t u n t i o n  o f  t h e  ~v.ife ' ' s  e s p e c  tai-icy 11ased G I ~ I  t h e  

A c t u a l  p o s i t i o n  of t h e  husband a t  t h e  tiriie of' the  Ci:i-vorce. \Ye 
a r c  a .dvised t h a t  t h i s  would. b e  possj~b3.e i r" cer t ,a in  ass:iil>ptj.ons 
were made. If  t h e  c o u r t  w a s  p r e p a r e d  t o  e s t i imtc  ivt iat t h e  I i u s b a n d '  s 
s a l a r y  was l i k e l y  t o  be a t  the  d a t e  of  h:is reti.ril:i-;:ent i f  he 

r-emaj.ned i n  h i s  p r e s e n t  einplo;\7ment ( a n d  t h i s  tuoti.!.c! he t o  makc  the 

s o r b .  of es t imatc  the c o u r t  j.s oftei: r eq . . ; i r ed  t o  imke i n  pe r sona l  

T I I ~  fi .rst i v o r i ~ d  be t o  a t tempt  

i n j u r y  cases)  and  i f  i t  were assumed t h a t  he a n d  the trustees o f  
the p e n s i o n  f u n d  would al3ocai;e t o  his wj.do\v t h e  n;axj.mum poss2.bf.e 

u n d e r  the  scheme, we unders ta r td  t h a t  it would be p o s s i b l e  t o  va lue  
t h e  wife 's  e x p e c t a n c y  h a v i n g  regard t o  the  r e s p e c t i v e  ages of t h e  
p a r t i e s .  AI-med wit!-\  t h i s  i n f o r m a t i o n  the c o u r t  c o u l d  then  d e c i d e  

what p r o p o r t i o n  o f  ii1.j.s i t  would  b e  raj.i- and r i g h t  t o  o r d e r  t h e  

husband  t o  pay  t o  the wife (we l e a v e  unti..t l a t e r  the  question how 

i t  s h o u l d  he p a i d )  

18.39. -One o b v i o u s  o b j e c t i o n  t o  t h i s  s o l u t i o n  j.s t h a t  it: \vould 
work o n l y  i f  t h e  hush;:r,cl was i n  pensionable ercployment at t he  time 
of t h e  d i v o r c e .  A n o t h e r  i s  t h a t  t h e  need  t o  s u p p l y  t h e  c o u r t  
w i t h  a c t u a r i a l  v a I . u a t i o n s  would add  t o  the e x p e n s e  of the p r o -  
c e e d i n g s .  An a l t e r n a t i v e ,  t h e r e f o r e  might be  t o  ignore t h e  

a c t u a l  p o s i t i o n  of t h e  p a r t i c u l a r  husband  and t o  l a y  down a 
sca1.e b a s e d  o n  what  p e n s i o n  a husband o f  t h e  age of t h e  pa i - t j . cu la r  
nusband a n d  e a r n i n g  what t h e  p a r t - i c u l a r  h u s b a n d  i s  e a r n i . n g  o ~ ~ g h t  
bo ensure t h a t  a wife o f  t h e  age of t h e  p a r t i c u l a r  wife wou.I.d bi. 

l e f t  w i t h  i f  s h e  s u r v i v e d  h i m ,  I f  t h a t  were clone, t h e  c o u r t  
rrt.'Lght b e  s u p p l i e d  w i t h  Tables  w h i c h  :t'c)~i J.d enab3.e i t  t o  ascertain 
t h e .  p re sen t  v a l u e  of  her  rj.ght,s, The c o u r t  \;.ouI.cl t h e n  h a v e  t o  
cleci.de Ito;v mach of that; value Lhc husband should  bc requi.red t;.o pay 
O n e  fact:)r here  1v0iiId be t h e  coitdrict; of' t h c  parti.efi, anot,]-ic::- \vo:l4.cf 
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b e  t l i e  w i f e '  s n e e d s .  Indcctl, as regards  t h e  l a L t c r  point ;  j . t  is 
;i rgu3 b 1 c 1; hat. j. I I  ca  J.cu 1 2 1  t. i n g  t 1-1c aiiiou r n t  o f' tile 1iypo tl ic: t:. i. c a 1 

CI (;7 f i: iq r tr. CI a n nu ri t y i v  17 i c 11 'C 11 C: i l  LI s 1, ;L i-k ti CI :i 1; t1 t, t o 11 i- o v j. ci c , 
I I ~ K ~ J I S  shoul .d  be tnkr:n i .n to  account .  I f  t l ia t  i w s  t,i-tought r ight,  

then t h c  'Fables  t\rouId !lecorne somr>\vhal; i!.iDj'e conip1.icated f o r  they 
ivtrn1.d Iiave t o  incJ.ude the w i f e '  s means a s  well  However as, 

mcticuJ.ous' accuracy :i.s n e i t h e r  aimed a t  no r  atta.i~able, i t  i s  
tho~.,ig!it t h a t  t h e  w i f e ' s  means a r e  a f a c t o r  wli.ich could bc b e t t e r  

J . c f t  t o  t h e  coilr'; t o  t a k e  i n t o  account j.n dec id ing  w h a t  p . ropor t i .on  
o r  the present val.ue of t h c  1iypothetj.ca.i annu.i ty the h u s b a n d  should 
be  i-equ:ired t o  pay. 

'200 * I n  c s l c u i a t i n g  t h e  present  va lue  of  t h e  h y p o t h e t i  ci7.J. 

i. tlef'eri-ed a n n u i t y ,  regard - w o a l d  need t o  be  p a i d  n o t  o n l y  t o  the 

t. t-1 c i v  j. I' e ' s 

. I  

r e s p e c t i v e  ages of  t h e  par t i -cs  b u t  a l . so  t o  t h e  s t a t i s t i . c a 1 .  J - j  ke?L-- 

b ~ o d  o r  a wife o r  the r e l c v a n t  age rernaCi-ying and thus forfei . t i . i- ig 

he;- expectancy of  a p e n s i o n  i n  r i g h t  of' her former I-iusband. ifeilce, 
t h e  va lue  would be  substant;i.aJ. o n l y  i n  the c a s e  o €  the o l d e r  

wo:nan - the  case  ivhcre p re sen t  hai-dsl i ip  i s  l i k e l y .  \ V i t h  younger  . 
\vo:nen t h e  v a l u e  ~nlight lie n e g l i g i b l . e ,  n o t  o n l y  because o f  the  

- I.ong cleCer:nent b u t  a l s o  because of the p r o b a b i l i t y  of 1-eii-iarri.sgct 

f3ut, even i n  the case  o f  t h e  j r O t l l ? g e r  woman, t h e r e  wouJ.d b e  

a n o t h e r  f a c t o r  which- m i g h t  have t o  be t aken  i n t o  account - i f  s h e  
 had c h i l d r e n  t o  l o o k  a f  t e r  t;h.is would afrect; b o t h  h e r  p r o s p c c t s  
of rerriarriage a n d  h e r  p r o s p e c t s  of  obi;aj.ning p e n s i o n a b l e  crnployii?.ent, 

I f  o n l y  Tor this reason  we do not, think t h a t  it wozld b e  

p r a c t i c a b l e  t o  p r o v i d e  a cut-off  age beJ.orv wh.ich no pension com- 
pensa t ion  would be payable .  I n d e e d  i.t might; be  t h a t  t h e  nunber- 
a n d  ages of d e p e n d e n t  chiJ.dren \vouid  be a n o t h e r  f a c t o r  whi.ch tvouIcl 
have i o  e n t e r  i .n to  t he  c a l c u l a t i o n s  in t h e  T a b l e s .  

s h o u l d  be made. I d e a l l y  tlhe husband s h o u l d  h e  required t o  pay  Up '  
be fo re  the d ivo rce  i s  g r a n t e d ;  a p a r t  from a n y t ~ ~ i n g  e l se  ti-iis \ V O U I . ~  

. as0i.d t h e  grave d i f f i c u l t y  which wives  a l l  Loo f r e q u e n t l y  
exper ience  i n  r ecove r ing  maintenance. I n  t h e  case  of q wea 3. t l i .y  

husband  the re  seems no p a r t i c u l a r  r e a s o n  why- he  s h o u l d  h o t  be  
r e q u i r e d  t o  pay whatever lump sum t h e  c o u r t  assesses a.nd i.f t h e  

h u s b a n d  'was t h e  p e t i t i o n e r  t h e  d e c r e e  a b s o l u t e  c o u l d  be  h e l d  up 

u n t i l  he pa id .  T h e  p o s i t i o n  would be  more d i f f i c u l t  wliere the 

husband  kad 1i.t.tle o r  no c a p i t a l  a n d  here ,  iT not b e r o r e ,  t.he 
p r o p o s a l  seems t o  break down. 1-t h a s  b e e n  suggested. t h a t  so!nc-- 
t h i n g  nii.ght be done i.n the main  case  i n  which loss o f  p e n s i o n  
expectancies woul.tl b e  fe1.t t o  b e  a g r a s e  ii;ir-dsh.i.p nanicl.2; i f  a 
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wife  s h o u l d  c o n t i n u e  t o  b e  t r e a t e d  a s  11 i s  wire - and t h u s  
e n t i t l e d  t o  a \ ~ i d o \ v ' s  p e n s i o n  a f t e r  h i s  d e a t h  - u n t i l  liis obi-1.- 

ga t ! ions  t o  he r  u n d e r  this head  had lieen d i s c h a r g e d .  T h i s  might 

b e  p r a c L i c a b l e  a s  an  a d d i t i o n a l  i nducemen t  t o  t h e  husband ,  b u t  
if a l l .  t h e  r e q u i r e d .  payments were n o t  a c t u a l l y  made by t he  d a t e  

of' d e c r e e  abso3.ute  i t  would have the d i s a d v a n t a g e  o f  p e r p e t u a t j - n g  
b i t t e r n e s s  be tween t h e  - f o r m e r  s p o u s e s .  Moreover,  i t  :vouI.d n o t  
work where t h e  t r u s t e e s  o f  the  f u n d  had a d i s c r e t i o n  t o  pay  any  
dependant .  s e l e c t e d  1.17 them. To c o v e r  this case ,  i t  wou1.d b e  

n e c e s s a r y  Lo ewpoiver t h e  c o u r t  t o '  make t he  s o r t  o f  o r d e r  
e n v j  s aged  i n  p a r a .  197.  

203 0 In o u r  v i e w  t h e s e  s u g , e s t i o n s  e v e n  i f  f e a s i b l e ,  wouJ~d 
i io t  be l i k e l y  t o  p r o v e  a c c e p t a b l e  t o  p u b l i c  o p i n i o n .  They would  

, h e  thougl i t  to l o o k  l i k e  b u y i n g  d i v o r c e  on t h e  i n s t a l m e n t  p 3 a n .  

V. Award oT D e f c r r c d  Payment  

204. I l i t h e r t o  we have assumed t h a t  on decree 2bsolur .e  the 
wife  sIiould b e  p a i d  the sum p r o v i d e d  b y  way o f  c o m p e n s a t i o n  t o  do  

w h a t  she l i l t e d  w i t h .  She  o u g h t ,  t h e o r e t i c a l l y ,  t o  u s e  it t o  buy  
an endowment p o l i c y  o r  d e f e r r e d  a n n u i t y  f o r  h e r s e l f ,  b u t  i n  many 

28, If  the  husband c o n t e n d e d  t h a t  his means d i d  n o t  make this 
f e a s i b l e  he m i g h t ,  p e r h a p s ,  b e  e n t i t l e d  Lo have  t h e  
Supplenienta  ry 1 3 e n e f i t s  Coriunission ( t h e  successors o f  t h e  
r h  t,ionc?j. nssis tav.ce ~ o a r d )  assess his r!iaxirnuin c o n t r i b u t i o n  
on C.hz Sa;Jie basis a s  I ' o r  legal.  a id  purposes. If' t h c n  he 
p a i d  in hj.s iiinxi.tiitiin cont r i .11ut ion  o u t  of ca j1 i t a . l  a n d ,  foi-  
f i v e  y e a r s ,  his inaxiirmi c o n t r i b u t i o n  out,  of incoriie Lhe t o t a l  
so 1)ri.i.d j.n s h o u f d  b e  t;reai;ed a s  c l i sc ! i~rg i t~g  h i s  ob1 i .ga ' i , ions 
evc:n i.f that;  t o i x l .  was l e s s  thn l :  the p r e s ~ r l t  val.ue of' the  
hypcj ;;he t i c a l .  a n ~ i u  i. L y  . 
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cou.Ld be n.vOi.dcd b i t  crfipo~ver~j.ng tlte cour t .  t o  o t-dei- t h a t  t f i t :  sum 
shouI.Cl rciiia i n  1.nvcsLecl w i t h  t!ic Pul).i.j.c I r u s t c e  e In t l i a t  ev(?ilt, 

i t  1vo111.d Iiave to’ b e  d e c i d e d  ivlicn she would be ent,i.t>.ed . to pa.yirncni; 
The v a l u e  o f  t h e  d c f c r r c . d  anniii  ty woilJ.d have  been basecl 01-1 tlte 

a c t u a r i a l  p r o s p e c t ,  o f  h e r  s u r v i v i i i g  h e r  cs- l iusband a n d  n o t  
r e m a r r y i n g ,  b u t  i t  d o e s  n o t  f o l 1 . o ~  frorn t h a t  e i t h e r  t h a t  she 
sh 01.1 l d  rlec e s s a r i 1.3’ 1, e en t, j. t 1 e d. t o  p ayme n t  i f he r e x 4  iu s Iia nd 
c t i c c l  svii i1.c she \\:as s t i l l  y o u n g 9  act . i .ve  h u t  u n i n a r r i e d ,  o r  that 
she s1ioiiJ.d not. b e  so e n t i t l e d  w h e n ,  s ay ,  she at ta . i .ned t h e  age of‘ 
6 0  e v e n  t h o u g h  her ex--liusband \Vas sti.ll. a I i v e .  I f  the  main  

. - , o b j e c t  i.s t o  p r o v i d e  f o r  h e r  i n  h e r  o l d  age t h e r e  1vou1.d he much 
t o  b e  s a id  f o r  p r o v i d i n g  f o r  payment  a t  age 60,  One p o i n t  that 
has t o  be  borne  i.n niind i s  t h a t  t h e  r e a l i t i e s  o f  t he  s i t u a t i o n  

. r-7 

.. 

. a r c  t h a t  what the ex-wife h a s  l o s t  b y  t h e  1irea.k-up of t h e  1llai.riag;c 

i s  n o t  oinly ( o r  even i n a i n l y j  t h e  l o s s  o f  hcr own p e n s i o n  
e x p e c t a n c y  but, ra ther  t h e  loss of t h e  e x p e c t a t i o n  t h a t  she w i l l .  

be m a i . n t a i n e d  i n  h e r  o l d  age o u t  o r  t h e  husband’s olvn e a r n i n g s  

*.A 

. o r  p e n s i ~ n .  A l t e r n a t i v e l y ,  she m i g h t  b e  e n t i t l e d  e i t h e r  on  t h e  ’ 

d c a t h  o f  the husband 01’ on a t t a i n i n g  t h e  age of  6 0 ,  w h i c h e v e r  

-. first ,  happened.  Si .nce m a i n t e n a n c e  from the h u s b a n d  i s  1 i l c e J . y  ’. . 
t o  be  r e d u c e d  on  his dea th ,  e v e n  i f  i t  cloes n o t  d i s a p p e a r  COIR- 

2J.etel.y this would have some mer i t ,  We would have t h o u g h t  t h a t  
eitt i l l e m e n t  s1ioul.d n o t  depend  on t h e  q u e s t i o n  of  whether s h e  h a s  

rei!iarr.i.ed - t h e  c h a n c e  of r e m a r r i a g e  h a s  a l r e a d y  r e d u c e d  t h e  

amount t o  wh.ich she i s  e n t - i t l e d .  In o u r  view she s h o u l d  n o t  be 

d i s c o u r a g e d  f rom remarriage by t h e  p r o s p e c t  of f o r f e i t i n g  her 
e n t i t l e i i i e n t .  On the  o t h e r  hand i t  cou1.d b e  a r g u e d  t h a t  a w o m n  
should noi h e  e ~ ~ t i t l ~ e c i  to p e n s i o n  r i g h t s  i n  r e s p e c t  o f  more t h a n  
one husband and t h a t  i.f s h e  remarr ies  she a c c e p t s  h e r  new I-iusband 
w i t h  such  p e n s i o n  r i g h t s  a s  he a n d  h i s  wiciow e n j o y  and s h o u l d  g i v e  
up any e n t i t l e m e n t  i n  r e s p e c t  of t h e  f o r m e r  I iusband.  

- 

205.  Despite the t h e o r e t i c a l  a t  t r a c t i o n  of the s o l u t i o n  
c a n v a s s e d  i r i .  t h e  l a s t  p a r a g r a p h ,  we d o u b t  whether, i n  f a c t ,  i t  
would  be p r e f e r a b l e  to making a n  a u t - a n d - o u t  payment  t o  t h e  wife 
on the  d i v o r c e .  We think t h a t  woii-ien r i g h t l y  o r  wrong1.y ~i.oulci 

regard attempts t o  p r o t e c t  t h e m  from t h e i r  own i m p r o v i d e n c e  a s  
e xc e s s i v e  pa t e r n a I i sin . 
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d+:b'i eu l tAes  of' pr-~o\~;.di.rlg f o r  ],nyr:lent; i l l  a d v a l ~ c c  scc1:1 t o  l>e 
r,=,J ' 

\ f j  i7tu;i1 Ly i.iisuper~.abJ.e i t ,  iniglit bc  provided t l - r r i t  pay;:'icri1:.s s l l0u. l .d  

be innde 1.):: t h e  hrisha.nd i n  ttie I ' u t ~ i r c ,  (;lie payinc:i>ts bc j  I I ~ ;  u s c d  

t.0 b ~ 3 ;  ci t lef 'er~-ed anniii:Ly f 0 1 - a  the \viI'c:, I f  tl1l.s s o l ~ t , i o i - r  \ Y ( ? I ' ~  

adop ted  the  p r c s c n t  \ ~ a l u e  o f  t he  2-~ypol;h(:i;j.cal. annuity \ w u l d  
presu;n;rbl.y be i i-rel .cvant.  ' T h e  c o u r t  ivould  merc3.y h a v e  t o  see  
r rom t,he Tables  \vhat t h e  a x o u n t  of t h e  11ypothet-i cal. ; )e  ri:; i.on s11ou.l.d 

lie d e c i d e  ivliat, p i -opor t iof i  of' this t h e  husband  ough t  to pr~ov.i .de 

i n  t h e  c i r c u m s t a n c e s  of  t h e  p a r t i c u l z r  case a n d  thcn ordei,  t h e  

husbaiid t o  pay 8nnuaIJ.y s u c h  a n  amount as \voultl p r o v i d e  an annui . ty  
of that; ainount f o r  t h e  w i f e  c o n t i n g e n t t y  on h e r  s u r \ 7 i . ~ i n g  t h e  
ht1sb:il.\d arid n o t  1~emar-ryi.ng. A n  a l t e r n a t j i v e ,  which might, be p r e f e r -  
abl-e . for- reasons  c a n v a s s e d  in para.201, woufd h e  to.. order t h a t  the 
annuaf  preaiums thils c a l c t i l a t c d  s h o u l d  be u s e d  n o t  fo r ,  a d e f e r r e d  
h n n u i t y  on  s u r v i v a l -  u f imarr ied  b u t  Tor a n  a n n u i . t y  o r  endoivinent on 
age 6 0  o r  e a r l i e r  cieath of the ex-husI)and.  

207. The rnai.ri d i f f i c u l t y  a b o u t  t h e  altcrnaLive r e f e r r e d  t o  
i n  ttie last paragraph apa r t  f r o m  t h a t  o f  r e c o v e r i n g  t he  paymen t s  
i'roni t h e  husband o n c e  h e  had g o t  1-lis d i v o r c e ,  i s  t h a t ,  e x c e p t  i n  . 

the  case oT r i c h  h u s b a n d s ,  i.t would  inev i t , abLy  mean t h a t  l e s s  
could .  be  p a i d  by way of m a i n t e n a n c e .  Rlany wonien, i t  i s  thought ,  

would  y l , c? fe r  t o  h a v e  p a i d  t o  them t h e  maximum m a i n t e n a n c e  t h a t  
t h e  husband cou3.d a f f o r d  . r a the r  than  have  somelvhat l e s s  i n  o r d e r  
t o  p r o v i d e  T o r  a n  gnnuj . ty  in f u t u r e  which woilld be p a y a b l e  o h i y  
i f  tliey s t ~ . r v i v e d  t h e i r  husbands:.  O n c e  again they wou3.d prohab1.y  

r e g a r d  the c o u r t '  s \veI.l-meaning attempt t o  protect t~-ierri j.n t h e i r  
o l d  age as  e x c e s s i v e .  pa te rna1 . i sm.  

c 0 nc  1. U s ;. 0 I n  s 

2 0 8 ,  ' These v a r i o u s  p o s s i b i l i t i e s  a r e  mere3.y th rown  o u t  f o r  

c o n s i d e r a t i o n .  We s1iouI.d wel.come views o n  t h e i r  p r a c t i c a b i l - i t y  
and d e s i r a b i l i t y  The o n l y  o n e  o c  them regardi.ng which  we f e e l  
a b l e  a t  p r e s e n t  t c  make any  f i r m  recomn-ie:idatioiis i s  t h a t  t he  
c o u r t  s h o u l d  be empowered t o  o r d e r  even u n s e c u r e d  m a i n t e n a n c e  L o  
l a s t  Tor  t h e  l i f e  o f  t h e  r e c i p i e n t  and  n o t  merely f o r  j o i b t  l i v e s  

209 e 

o n l y  w i t h  t h e  w i f e ' s  loss of p e n s i o n  e x p e c t a . t i o n s ,  Despite o u r  
des i r e  t o  equate  t h e  p o s i t i o n  of husband and wi fe ,  t h e  einanci-  
pa t j .on  of women has  n o t ,  we t h . i r ' i k ,  y e t  belief iter1 men t o  t h e  

exgent t h a t  many p e n s i o n  schemes enab1.e a wido:sc,r t o  qu;iI.j:C'y f o r  
a pensio!: i .n ri.ght of  h i s  \*,rife's s e r v i c e .  C c ~ ' ~ t a i r ? l y  t h e  l o s s  c ~ n  

ilj.voI-cc of '  any such r i g h t s  has  n o t  yet  become c': c u r r e n t ;  problcm. 

----... 

( 2 9 )  

Throughou t  o u r  t r e a t m e n t  of t1ii.s t 0 p j . c  we have  d e h , l t  

.. .., - . _  ....._...r. . ..  . . . . .* , 



, 
j210. \Ye t h i n k  t h a t  inipIcrnent;atj o n  o f  t h e  v a r i o u s  prbcposa!.s 

. -hade &lse\\riielqe i .n  t13i.s Paper.  w i l l  iie9.p t o  a ~ . l c v i a t e  L I ~ C  p r c ~ ~ ! ~ - i i ,  
! 
I i a r - d s h i p  t h a t  \\rives may surfet-  .on divoi-ce by  1 . 0 s ~  of' pens ion  
p r o s p e c t s .  A d i r e c t  and comple te  s o l u t j . o n  oI' t h e :  pens i .on  
prob3.em h a s ,  however,  escaped  U S .  It; iiX1.Y lie tihat it, car\' be 
comi'>letej.y solveci o n l y  by a tlioroug-tigoi.r-:g re form O'T LI IC  la\?; o r  
f a n i l y  p r o p e r t y .  Even s o  one must no t  ovc-iT--E:';1;iinclt;e t h e  conti-i.- 

: l i u t ion  t h a t  o u r  proposed s t u d y  o f  t h e  law of f a x i l y  p r o p e r t y  

2 .  could  maXe t o  a solution. T h e  bed-rock o f  d i . I ' f i . c u l t y  i s  . r ; i .mp1y 

t h a t  iilost' inen have n e i t h e r  the capi.ta1. n o r  t h e  .i.i\come r e s o u r ~ ; e s  
t o  provide a d e q u a t e l y  f o r  t n e  wife ( o r .  wives) .they h a v e  ci escrt .ed 

a s  \ve1.1. a s  f o r  themsel.ves and t h e i r  new CGTiUlj . t l r i??i- i~S, ,  N O  a~nount:. 
of i n g c n u i t y  by a c t u a l - i e s ,  l awyers  o r  1.cgisI.atc;rs can a l t e r .  t h e  ' 

f a c t s  ,which nay be su~nniar ised a s  f o l l o w s :  -- 

a 

( a )  wez!lthy men p r e s e n t  t h e  law i*Jj.:-:\i no problems;  

f b )  p o o r  men p r e s e n t  9roSlenis whi.cii cain be s o l v e d  
o n l y  w i t h i n  t h e  franicwork oI' n a t i o n a l  i n s u r a n c e  
and S u pp 1 em e nt, a r y  i; e lief i I; l c g  j. s 1 a t  .i o 11 ; 

( e )  t h e  n;aii wlio i s  n e i t h e r  rich nor  p o c r  genera19.y 
. h a s  avai.1abJ.e an ea rned  income a p e n s i o n  

esp .ec tancy  and a c a p i t a l  asset; - a h o u s e  wliich 
may ' be encumbered l v i t h  2 mortgage.  He rai-e1.y tias 
m c h  e l s e .  

It  i s  i n m e d i a t e l y  c l e a r  how important.  i s  the matrimoriial .  home and 
how n e c e s s a r y  l e g i s ] - a t i o n  i s  a9.ong the  l i n e s  oi' the  h?at,rj.ntoi7ial. 

Homes B i l l  t o  ens i i re  t h a t  t h e  w i f e ' s  i n t e r e s t  i n  i t  De p r o t e c t e d .  
I t  may we11 be t h a t  ;.f t h e r e  s11oul.d bc l e g i s l a t i o n  gj.\ciing e f f e c t  . 

. t o  o u r  p r o v i s i o n a l  recommendations arid protecting t h e  wiTe''s 
i n t e r e s t  i n  t he  mat r . imonia1  home, her h a r d s h i p  a r i s i n g  f r w r n  loss 
or  pens ion  r i g h t s  u p o n  d i v o r c e  might b e  c o n s i d e r a b l y  r e l i e v e d ,  
If the wife knew t h a t  on d i v o r c e  she \ t joi i Id lie e n t i . t l e d  t o  a f a i r  
s h a r e  of t h e  famj.ly a s s e t s  ( i n c l u d i n g  the home) 1,vhich her 
s e r v i c e . s  a s  a w i f e  and mother  had he lped  the husband t o  b u i l d  

u p ,  l o s s  o f  a f u t u r e  p e n s i o n  would l x  r ega rded  as a l e s s  s e r i o u s  
and p r e s s i n g  p rob lcm,  

/ 



p r o p e r t y  t o  \itP\idh s h e  i s  ~ ! ~ - i t , j . t I c d  f o r  art estate 
i n  remainder o r  r e v e r s i o n  on  the d a t e  of  the decr*cc,  

s h a l l ,  i f  she d i e s  i n t e s t a t e ,  cievol--\le as , if' hcr~ liu~13and h a d  t h e n  
been  d e a d  . I t  w i l l  be observed t h a t  tl-1i.s provi.si.on a p p l i e s  o n l y  
t o  the i v i f e  a n d ,  a s  r ega rds  revers io i ia ry  p r o p e r t y ,  on3.y i f  she i s  
-(,he p a r t y  ~vho obta.i.ned t h e  decree.  F u r t h e m o r e  by c ~ i s t i . n g u . i . s l ~ i n g  
J~etween p r o p e r t y  acqui.red b e f o r e  the s e p a r a t i o n  and p ~ - o p c : r t y  

a c q u i r e d  d u r i n g  the  s e p a r a t i o n ,  i t  i s  1i .abl .e  t o  cause 
i n c o n v r ~ n i e n c c  i n  t h e  a d m i . n i s t r a t i o n  of  h e r  e s t a t e .  

212. s i n c e  i t  appears tii'at j u d i c i a l  s c p a r a t i o n  i s  1 . i1~e ly  

t o  lie I - e t a i n e d  i.n o u r  law, i t  i s  obvious3.y des.i.rah1.e tha t  i t  
shou1.d. be  c l e a r  ivhether o r  riot i t  h a s '  t h e  e f f e c t  of e n d i n g  t h e  
mari ta l  s t a t e  f o r  t h e  p u r p o s e s  of s u c c e s s i o n .  Fc~r the  p u r p o s e s  
of . i n t e s t a t e  s u c c e s s i o n  i.n A u s t r a l i a  a marriage is t r e a t e d  as 
a t  an end a s  regards  bo t l )  s p o u s c s  s o  long a s  t h e  j u d i c i a l  
s e p a r a t i o n  .is j.n o p e r a t i ~ d ~ ~ )  
s o  l o n g  a s  t h e  p a r t i e s  a r e  1 i v i . n g  a p a r t  under- a Divorce  C o u r t  

decree of  j u d i c i a l  separation 01- u n d e r  a n  o r d e r  Tor m a i n t e n a n c e  
u n d e r  s . 2 2  ( 7 ' ) .  11n tile l a t t e r  c a s e ,  j . t  i s  arguable t i i n t  a neg- 
1-ected wire a f t e r  a ' v i o l e n t  q u a r r e l  and t o  meet, an urgen t ,  need 
m i g h t  g e t  a m a i n t e n a n c e  o r d e r  aJ. though t h e r e  was a p r o s p e c t  of  
r e c o n c i l i a t i o n  i n  the  f u t u r e  Shorild the husband di.e b e f o r e  tlie 

i - e c o c c i l . i a t i o n  she ivould l o s e  a l l  her- r i g h t s  t o  sri.cceed 01-1 his 
' i n t e s t a c y .  O n  the o t h e r  h a n d ,  u n d e r  oilr reconir i ;endat ions,  her- 

m a i n t e n a i c e  order- wou~.cl c o n t i n u e  a f t e r  i-1i.s d e a t h  and w o u ~ c !  iie 
v a r i a b l e .  T h e  law of  i intestacy i s  i n t e n d e d  to g ive  e f f e c t  L o  

t h e  l i k e l y  d i s p o s i t i o n s  of  t h e  d e c e a s e d  had  h e  made a will. and  
it seems c l e a r  t h a t  a rille t h a t  d i s i n h e r i t s  t h e  s e p a r a t e d  s p o u s e  
i s  more 1iIcel.y t o  a c h i e v e  t h a t  r e s u l t  t h a n  one which  ,preser\yes 
his o r  h e r  r i g h t s .  

- .  

T h i s  I.s s u r e l y  t h e  r.ig!-it answer 
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A strong case c a n  o b v i o u s l y  be made o u t  f o r  t h e  i n t r o d u c t i o n  o r  
s m c  s u c h  cliangc i n  the J a w  h e r e ,  e s p e c j a l l y  as  tllc I Jn i t ed  

K j  ngcIom i s  t h e  cent :>e o f  a Coirunoiwealth many o f  whose inembci-s 

recognisc  po ;ygamy. T h i s  however i s  beyond t h e  scope of the 
p r e s e n t  Paper ' .  

216.  T h e r e  seems t o  be a n  overw!ielming case f o r  a l lo i i - i i lg  a 
. I  wife of  a polygamous u i i i on  t o  o b t a i n  ma in tena i -~ce  from h e r  l iu sband  

This would p r e v e n t  i n j i i s t i c e  and a f f o r d  p r o t e c t i o i n  t o  t h e  B r i t j - s h  
t a x p a y e r ,  At p r e s e n t  a Coinmon:veaIth c i t i z e n  from a po1yga:nous 

c o u n t r y  c a n  e n t e r  this c o u n t r y  w i t h  his wife o r  w i v e s  and  t h e n  
res is t  any  c1.ai.m by he r  o r  them f o r  m a i n t e n a n c e ,  thus p e r h a p s  
making  i t  n e c e s s a r y  f o r  t h e  S t a t e  t o  maintai.n t h e m  ( J 6 )  u n l e s s  



\vas potent.jiaJ.1.y po1yga:iious. F a r  f rom t h c ?  introduc:Lj.on of sucfi a 
p r o v i  s i o n  ]icing tan tarnot in t  t o  B r c c o g n j  t , i ~ o n  o r  encoai-agc.rncr:t o f  
poJ.yganly i t  ~vo~. i ld ,  if a n y t h i n g ,  cl.i.scdrirage it. C u r  piqesent r u l e  
e n a b l e s  .the h u s b a n d  t o  e n j o g  tlic b c i l e f i t s  of' polygamy and  i<'el.i.c\res 

. h i m  or the  b u r d e n  

217. A l l - e a d y  t h e  wife of a p o l y g a m u s  n;ar.r.i.age i.s recc)gin.i.sed 
a s  a wj.fe f o r  c e r t a i n  s o c i a l  secui- i . ty  p u r p o s c s .  S ,  I 1 3 (  I )  o r  t h e  

/ 

( 7 8 )  

' Natj.ona.1 I n s i i r a n c e  A c t  1965 provides: 
117 * - (  1 )  A mar-ri.age pePfoz-med outsi.de t h e  U n j t e d  

K i  iigcl o x  U n d e  1- a i a ~ v  wl-I i c1-1 p ern i t s 110 l.~fgawy slia 1. .?. 

be t r e a t e d  f o r  any p u r p o s e  of th is  A c t  as b e i n g  
a n d  having a t  a l l  times been a v a l i d  marriage i f  

and  s o  l o n g  a s  the  aut ,hor~i l ;y  by \vhom a n y  cjuestioi-1 
o r  c l a im 

I ' a l l s  t o  
m a r r  i age 

I t  w i l l  be  seeii Lliat 

f a c t  n10i~og:amou s even 

a r j  s i n g  i.1) c o n n e c t i o n  w i t h  t h a t  purpose 
b e  deterinined j .s s a t l . s f ' i e d  t h a t  the 
has .in f a c t  at; a l I  times lscen iiionogarnous. 
tlljls c o v e r s  a wj.rc i r  tile m a r r i a g e  j.s j.ri 

though p o t e n t i a l l y  poJ.ygai-nous. F o r  t h e  
p a  rpo  se s o f s u p  p 1 enie nC a r y  be ne f i t s ( CO rille r. J.JT nn t i o  ria J. a s s i s t, b 11 ce ) 
t h e  3.aiv g o e s  much f u r t h e r ,  f o r  i t  'has recent l -y  been h e l d  t h a t  i n  

s .LF2 of the N a t i o n a l  Assistance A c t  194.8 ( s u b s t a n t i . a 1 . l y  repea ted  

i n  s. 22 o r  t h e  h'l.i.nj.stry of' S o c i a l  S e c u r i . t y  Act, 1 9 6 6 )  a !'wj.fe'' 
whom ,ii man i s  1 . i a b l e  to I n a i n t a i n  i n c l u d e s  a w i f e  o f  a polj;gamO!ls 

marriage. even t h o u g h  it i s  a c t u a l l y ,  a n d  n o t  i~ierely potent i .aJ .1-y9 
po lygarnou s ( 3 9 )  . 
( t h e  former. N a t i o n a l  A s s i s t a n c e  Board)  mai.ntains any of the wives 
i t  can r e c o v e r  f r o m  the " h u i b a n d ! '  . 

Hence i f  the  SuppJ-emeritary Br:nef i . ts  Conmissj .on 



,219. What seems t,o be  needed  i s  a p m v i s i o n  s;j.ixj.lar to t h a t  

, i n  s . 7  ( 3 )  of t h e  Un i fo rm M a i n t e n a n c e  A c t  enactcci  in in<)'st o-i' t h e  

. Rus t ra J . j . an  States i n  1964.--5. T h i s  p rov ides : :  
" (3 )  For  t h e  purposes of  t1ii.x A c t  a man ancl a i~cjiiiziii : .  
tnarried by a s u b s i s t i n g  marr iage \shetl!er ~fionogarnous 
- o r  p O l ~ ~ a i > 1 O t ~ ~ ,  ,shaJ.l i f  t h e  mai-rj.age j.s J - a i v f L i l  a n d  

b i n d i n g  i n  t h e  place w1iei-e i t  \vas solemnised be 

regarded a s  husimnd and wife. 'I 
T h i s ,  i t ,  wi1.J. be o b s e r v e d ,  g o e s  c o n s i d c l - a b l y  f'ur-Lher than  s e  6 A  o f  
the A u s t r a l i a n  M a t r i n o n i a l  C a u s e s  .4ct niei-~?;~.oned a t  p a r a  ~ 21 5 
a b o v e ,  s i . n c e  it a f f o r d s  r e c o g n i t i o n  f o r  ; i u rposes  of m a i n t e n a n c e  
to. any  polygainous marri.age. - n o t  o n l y  t h e  f i r s t .  We recoi-nrrtcnd 
t lhat  a s j . n i J . a r  rule" s l ioa ld  a p p l y  ii-1 Eng3.~21-id f o r  the purposes  
o f  s. 22 o f  t he  R l a t r i m o n i a l  Cailses A.ct ( i v i l f u l  n e g l c c t  t o  inai.nt.a in) 
arid f o r  tile p u r p o s e s  b f  magi.strates '  maintenance 'orclers.  

220 .  I t  h a s  been suggested t h a t  t h e  ivording o f  the  

A u s t r a l i a n  p r o v i s i o n  i s  d e f e c t i v e  i n  t h a t  i t  a p p e a r s  t o  t e s t  t h e  
v a l i d i t y  o r  t h e  marriage s o l e l y  iiy t h e  laiv o f  the  p J h c e  of '  
c e l e b r a t i o n ,  U n d e r  Eng3.ish c o n f  J.ict, o f  l a w  r u l e s  a ma . r r i8ge  
may b e  v o i d  n o t w i t ! i s t a n d i n g  t h a t  i t  vias v a l i d  by t he  __l-*l-- ].ex 3oc.i 
C e l e b r a t j . o i i i s ;  e s s e n . L i a 2  v a l i d i t y  i s  governed by L i e  J.aw of the  

d o m i c i l .  1VhiJ.e we see the  l o g i c  o f  this c r i t i c i s m  we a re  not 
persuaded t h a t  i t  i s  we11 f o u n d e d .  If' a I'4iger~iar-t domic i . led  i n  
Engl-and enters i n t o  c u s t o m a r y  law m a r r i a g e s  while  on v i s i t s  t o  
n'j-geria and t h e n  br ings  his wife o r  w i v e s  t o  E n g l a n d ,  we see no 
reason  \vhy he s h o u l d  n o t  be  made t o  m a i n t a i n  them; i f  h e  

d o e s  n o t  t h e  Supp len ien ta ry  Belief i t s  C o n m i s s i o n  w i l l  probah1.y have 
t o .  IVhether ,  a t  p r e s e n t ,  t h e  l a d i e s  w o u l d  be r e g a r d e d  a s  'fwj.ves" 
f o r  'che p u r p o s e s  o f  t h e  N a t i o n a l  A s s i s t a n z e  A c t  a n d  h l i n i s t r - y  of  
Soci-al .  S e c u r i t , y ' A c t ,  i s  n o t  c l e a r  ( i n  t h e  Ixam D j . n  Case t h e  

parties were doini.c:i.led i n  I ' a k i s t a n  wlien they rrlar-ricd tl.rere) b u t  

.we i ; i - i i n l t  t h a t  t h e y  o u g h t  t o  h e .  And equa1.1.y \ve t i l i n k  t h a t  t h e  

h u s b a n d  s1;o:rJ.d be .';i.abJ.e at, t h e  cli.r-ccl; suj . t ,  o r  'ilie ivi.fe, \\'e are  

------ 
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c o n c e r n e d  i v j . t h  t h e  r e c o g n i  t i o n  of f ' o r e i g n  d i v o r c e s  a n d  

i nte  rna t i. o na 1 law p r o b  1. ems g e n e r a  113' . 
221. Nor a r e  we _inigressed by t h e  argunici-it t h a t  i f  a hu:;I!and 

were made l i a b l e  t o  m a i n t a i n  n o r e  . t h a n  one ivi.fe, t h e  N a t i o n a l  
J. r-i s u  ra  rice p r o v i  s i o  1-1 wou 1.d b e  r cga rde d a s u ndu ly. re  s t r i.c t i v c  i. 11 

t h a t  a inan can ge t  a n  i nc rease  of  b e n e f i t  i n  respec t  of one  w . i f e  
o n l y  ( and  t h a . t  o n l y  i f  t1:e m a r r i a g e  was n o t  i n  fact polygamous) ,  
whereas he m i g h t  be  ordered by the c o u . r t s  t o  mai.ntaI.n s e v e r a l  
The answer t o  t h a t  ;vas g.i.ven, i.n t h e  Iinain Di.n Case where i t  x i s  

= ,   as t h e  s a i d  " n o t  t o  bea r  a moment s c l o s e  exarnii2ati.on" 
man p a i d  o n l y  o n e  l o t  of c o n t r i b u t i o n s ,  calcL1l.al;ed on the basis 

( 4 2 )  
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PAR‘I’ V i  .---- 

223 * I n  this P a r t  of  this P a p e r  we s e t  o u t  s u c h  p r o v i s i o x s l  
c o n c l u s i o n s  a s  we h a v e  been ab1.e t o  r e a c h  c u n c e r ~ i ~ i n g  t!ie r e f o  mi 

oT t h e  3 . a ~  g o v e r n i n g  p roceed i .ngs  i n  t h e  Divorce C o u r t .  T h e y  are 
o n l y  - p r o v i s i o n a l  b e c a u s e  t h e  c ~ i i ~ i i ~ n t s  wliic!-i we hope  t c  recej.-ve 
from o u r  r e a d e r s  may change  theiii. ( A s  we have  s a i d  in p a r a .  2 abovc ,  
we shalJ. he g r a t e f u l  i f  coliiincnts can  b e  s e n L  t o  the L a w  Commissjoh 

by 1st O c t o b e r  1 9 6 7 ) .  

224 e \Ye have  a r r a n g e d  our‘ conclusions i n  t h ree  gr*oups :  - 
-(I) r e l - a t i n g  t o  q u e s t i o n s  on vtqiich we h a v e  been a.Ii1.e 

\ 

t o  a r r i v e  a t  p r o v i s i o n a l  recommendat ions  !JiJhich 
seem t o  u s  ( s u b j e c t  i o  any  connzents we may r e c e i v e )  
t o  be  r e a d y  f o  w‘ e a r l y  iinp1.ernentati.on ; 

a b  l. c i;o ilia k.e 1.1 r u v i  s; j. 6n:LI. reconi;ne~-id a t, j. o n s  a 1; t h  i s 

s t nge b u t  t h e  a r m y e  rs t o  wh i ct-1 may e ~ e  rge I’rom ::. 

(1x1 rxI.at , ing.  t o  c;ticstic?r-~s 01-1 wi>J.ch we 11;ive not, r e i &  
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(2) 12i.al)i l i ty to  be o r d e r e d  t o  mai.ntain a spouse  o r  
c h i l d  s t i o u l d  no 3.onger depend on proof  o f  a n i ~ ~ t i - ~ . x i o z i a l ~  off'cnce 
( p a r a s  * 21 ,21,.-28; Append-ix A )  ; 

- .  ( 3 )  %'he conn!issi.on o f  an a c t  o f  a d u l t e r J r  shou3.d cease  t o  
iie a b a r  t o  a n  a p p l i c a t i o n  t o  t h e  Di-:orce C o u r t  for .  m y  Tomi of  
maintenance ( p a r a s .  29-31 ) ; 

( 4 )  T h o  c o u r t  s h o u l d  always have power t o  aivard i n t e r im  
maintenance ( p a r a s .  34-381 ; 

(5)  The wif'e' s agency o f  neccssr i ty  s11oul.d be a b c l i s h c d  

( p a r a s  .4 1-52 and 108) ; 

( 6 )  I n t e r i m  al,i.inony, maintenance , p e r i n a n e n t  al.imony sn6 
p e r i o d i c a l  payments s h o u l d  lie repl-aced Iiy 8 s ing le  form o f  

p e r i o d i c  f i n a n c i a l  r e l i e f ,  ava i l . ab lc  i n  a l l  kincis of rriatrqinionia.l.. 
p roceed ings  t o  any w i f e ,  husband  o r  c h i i d ,  It sP!oti~.tf b e  c:aI.J.ed 

maintenance and  cou ld  he made perinanent, ,  .interi.In o r  3.irn.i'ied U i - ! L i l  

t h e  o c c u r r e n c e  o f  a spec . i f ' i c  e v e n t  o r  t h e  expi . ra t , ion o f  a 
d e f i n i t e  t ime . ( p a r a s .  53-64.) ; t h e  c o u r t  s h o u l d  b e  a b l e  t o  order .  
Inaintenance t o  be paid in a ~yee ic ly ,month ly ,  o r  o t h e r  p e r i o d i c  
sum (pai-a.6/,)-; and i t  s h o u l d  a lways  be abl-e,  wher-~ ;;laking i t s  
final:  o r d e r  f o r  main tenance ,  t o  o r d e r  t h e  payr!en~; of ,  a lump S U R  

i n  r e spec t  o f  ~ u t u x - e  m i n t e n a n c e  o r  of  inaint.ennncc i 'or any 

p e r i o d  p r i o r  t o  t h e  i n s t i t u t i o n  of' p roceca i r lgs  ( p n r a ~ .  77, 4.8 and 52) ; 

(.7) A n  o r d e r  for rllaintenai~ce made pencling t h e  h e a r i n g  o f  
a s u i t ;  f o r  d.i.vorce o r  ot;iicr p r i n c i p a l  r c : 1 . I c T  s11owJd cont,.i.l?ue i n  



A c t  1882 shoi t ld  be ,cxe.rci sa1il.e a f t c r ,  as \vel1 as b e f o x ,  divorcc 
( p a r a  ‘ 85) ; 

( 14.) ,411. mai.ntenance o r d e r s  s h o u l d  b e  v a r i a b l e  at; any t i I i l f >  

a n  d even a f t e r  t he  death o f  the spouse orde red  t o  p a y  unt,j.l 
t h e  adin. i .~~is t i -a t ion oT t h e  estate h a s  been completed i.n duc 
cour-se (paras.88-9$) . The cour t  s h o ~ . l d  be a b l e  to 1-eiI;j.t arrears, 
t o  b a c k d a t e  v a r i a t i o n s  and where t h e  pajrec has Tzi led  t o  c l i s - -  

c l o s e  a m a t e r i a l  change of ci.i-cumstc?nces ’CO o r d c r  repay;nent  o f ’  . 
sunis a l ready  paid ( p a r a s .  9G and 97)  ; 
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( c )  by  extendi.r!g t h e  r i g h t ,  t o  a p p . y  f o r  secuI-j..t,y i 'or  
c o s t s  t o  h u s b a n d s  (paras ,102-1 2 0 )  ; 

:. (17)  O n '  the  g r a n t  of  a decree of divorce o r  j u d i c i a l  
r e p a r a t i o n  on t!ie g round  of  adu1.tei-y tlie a d u l t e r e r  (v ,di~ther  ;I man 

. o r  a \\&inan) agi i .nst  wilom c o s t s  a r e  claimed s11ou1.d be 3.iab1.e to 
be o r d e r e d  t o  p a y  t h e  c o s t s  of any o t h e r  p a r t y ,  unless he o r  
she can shoiv t h a t  i t  would be u n j u s t  i n  the l i g h t  of  t h e  c o n d u c t  
of t!ie p a r t i e s  al-i(i the o t l i e r  c i r c u m s t a n c e s  o f  tile case ( p a r a s  1 2  1 - 
i 24.) Exccpt.i.ona1J.y a co-1-cspondent , who i s  d i s i n i s s e d  from a 
sui. t  brou=;l i t  on  the ground  of a d u l t e r y ,  s l i o i i ~ d  iie 1 i . a b l e  ( a s  l ie  

may' be  u n d e r  e x j  s t j . n g  ~.a\v)  Lo pay the C O S L S  o f  p r o c e e d i n g s  \v!iici-i 

\;rere reasonably i n s t i t u t ? d  as a r e s u l t  o r  his cont iuct  (paras. i 2 s  

a n d  126)  . Thc:i-c shou3.d lie no po\ver t o  o r d e r  a c o - r e s p o n d e n t  t o  
g i v e  s e c u r i t y  f o r  c o s t s  (para. 127)  ; 

( 18) Any s u m , ~ ~ a y n h J . e  u n d e r  o rde r  Cor iliai.iitenance s h o u l d  
be  r e c o v e r a b l e  as a. judgment, d e h t  and -. 

( a )  w h e r e  the d e b t o r  has d i e d ,  be  ~enTorceab3.e  w i t h  
t he  leave of t h e  c o u r t  a g a i n s i  t he  e s t a t e ,  

3 - ( b )  where t h e  c r e d i t o r  has c l i e c ! ,  be  en fo rceab le  by 

the  persor:? . l  r e i ~ r c s e n t a t i v e s  on  behalf '  of  t he  estate 
and  
( c )  i n  any e v e n t ,  t h e  c o u r t  s:?ouI.cl have po;ser t o  
l i i i i i t  the  amount o f  t h e  a r r e a r s  iv!iicli can be 

recovered. ( p a r a s .  14.3-1 52 and  5 2  ('!I) ) ; '. 
" 

(19) '  No s p o u s e  o r  ex - spouse  s h o z l d  be c n L i . t l e d  t o  p r o v e  
f o r  a r r e a r s  ,of m a i n t e n a n c e  i n  bankruptcy .in compet j . t ion  w i t h  
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. .  

c:.: . 

(21 ) The cotirt  shou3 ri have poive r Lo make o r d c r s  f o  I' the  

( a )  j i i  any e v c n t ,  u n t i l  t hcy  a t t n j n  tlie age o f  1 6  
o r  s u c h  l a t e r  ag:c as i s  appointed fc!i* t l ie  cncl o f  

inaintenancr: o f  c h i  i d rcn extcnt l ing - 

theiiise1.ves ar:d 

( c )  f o r  a d e f i n i ' t e  p e r i o d ,  w h i c h  inay e x t e n d  beyond 
t h e  21s t  l .) ir thday, so long as the chi.1.d i s  n o t  
financjaJ..Ly j.ncleI-,endent,, b e c a u s e  hc o r  s h e  i.s 

. r ece iv ing  f u l l -  o r  part--t,iiiie i n s t m c t i . o n  a'i an 
educa t iona l .  e s t ab l i shmen t ,  o r  undergoing ful.1.- o r  
par<-ti.rne t r a i n i n g  Tor a t t - z d e ,  p ro fes s ion  o r  
voca t ion  ( p a r a s .  174-1 81 ) ; 

(22) 011 a j u d i c i a l  s e p a r a t i o n  n e i t h e r  p a r t y  s h o u l d  have 
r i g h t s  t o  succeed on t h e  i n t e s t a c y  o f  t h e  o t h e r  i.f dea th  occurred 
du r ing  the cont inuance of' t h e  s e p a r a t i o n  b u t  shoul.cl b e  i n  the same 
p o s i t i o n  a s  i.f' t h e y  had been djvurced (pa ras .  21 1-21 3 )  ; 

( 2 3 )  F o r  t h e  purpose o f  awarding f i n a n c i a l  r e l i e ?  t,iie 
c o u r t  s h o u l d  t r e a t  a s u b s i s t i n g  marriage a s  v a l i d  i f  t h e  riiarriage, 
whether IiK)no(;ilinCjus o r  pOLjJga111OUS was va l  j d  uncicr t h e  1 aw or t h e  

p l  ace where it was cel  c b r a t c d  ( p a r a s .  21 4-223,) ; 

(ques t ions  on which we have no t  yet  b e e n  ab1.e t o  rimkc! 
p 1-0 v i s i o n a 1 r e  c o inme n d a t i o n s ) 
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t o  pay  c o s t s  Lo a maxjmuln amount t o  be f i x e d  by 
t h e  S u p p l e m e n t a r y  Beiief‘its Conimission af‘ tc  I-* an  
~ S S C S S I I I ~ I I ~  o f  t h c i  r rncaris? ( p a r a s .  I 09-1 t 8 )  

( 2 8 )  Sl-1oulci C e r t i f y i n g  ~o inn i i t t ee s  Ije asi<ecl t o  d i  rcct j.n 

each  c a s e  whether  s e c u r i t y  fo r .  c o s t s  s l -~ou ld  b e  a p p l i e d  f o r  ? 

( p a r a s .  1 1 9 and 1 20) 

(23 )  S11oul.d the - a c t i , o n  f o r  damages for a d u l t e r y  - 
( a >  be abo l i shec l  a l t o g e t h e r ,  o r  
(11) he rep1.acecl by a new claim f o r  a sett,ien-lent 
on the 3.ines recoinmended 11jr t h e  ( ;o re l l  Coinrnissicn 
of  I91.2? [ p a r a s .  128-1 4.2) T h i s  rvould b e  a v a i l a b l e  
against ,  wo!nei-\ n-ained a s  wel l  as a g a i n s t  co-responclentc e 

b u t  cou1.d be made o n l y  i n  c o n j u n c t i o n  w i t h  a 
p e t i t i o n  f o r  d i v o r c e  o r  j u d i c i a l .  s e p a r a t i o n .  I f  

s o ,  s h o u l d  t he  c a t e g o r y  of t h i r d  p a r t i e s  a g a i n s t  
~ i ~ i l i  sricii a cIaim cou.~.il lie macie lie enf.arged t o  
incJude  anyone, o t h e r  tl-ta1-1 a n  a d u l t e r e r ,  \v i20  i s  
a l l eged  t o  have caused t h e  breakdown of tile 
marriage? ( p a r a .  141 ) 

( 30)  S h o u l d  the a c t i o n  f o r  enLiceiiie11t he a b o l i s h e d ?  
( p a r a s .  I 3 2  and 133)  
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chi.1.d of' t h e  coiirl)l xiriant, or an - i . i i f ' a i ~ t .  cti.i.ld o f  Lhc 

de fendan t  who, at t h e  t . i n i c ,  nzs a c l i i l ~ d  or the 
f a i i i  i 1 3' ; 

( c )  convi.cti .on - fo r  ce r t a . i n  assaiil.i,s o r  sexual .  offences; 
( c l )  a d u l t c r y ;  

( e )  t h a t  tile d e f c n d a n t  whi1.e knowingly s u f f e r :  ng f i v r i i  

a venerea l  d i s e a s e  h a s  j . n s : i s t e d  on ,  o r  Iws, w i t l - i o ~ ~ t  . .  

3 .  The c a u s e s  o f  cornp1.ai.nt on whi.ch t h e  wiTe aIoi-ie 1i1a.i a p p l y  

'under s.1 a r e  - . 

( g )  t h a t  t h c  d e f e n d a n t  h a s  conige1.I.ed h o r  t o  s u t i n i t  

herse.lf t o  pr -os t i t .u t i .on  o r  h a s  been s u i 1  t j r  o f  s u c h  

, -  conduct a s  was l i k e l y  t o  r e s u l t  and has  r e s u l t e d  
j n  he r  submi  t t i n g  h t r s e l  f Lo p r o s t . i t u t 1 G n ;  

r e a s o n a h l e  niaint.enancc f o r  ! )er ,  o r  f o r  any chi 1 d 
of' t h e  fanii3y who i s  a d e p e n d a n t .  

(11) t h a t  t h c  h u s b a n d  lias i v j  1 C u l 1 y  n e g l e c t e d  t o  p r o v i d e  

4 -  S .  1 ( 1 )  (i) e n a b l e s  a husband  t o  appS.y f o r  a n  o r d e r  on 



aciii-secl-, t o  ta~ , re  p r o c e e d i n g s  j.11 o i .de r  t-,o prot. .ect  iiis 01% 1-1er r ig-~its 
t h u s  r educ ing  the 11 ke3.ihood of' a r c c o n c  i.l i a t i o n  ?v l~ reo \~ (<r*  t.!Iei'e 
j,. s 11 o p r*e c i se 3. y s i ! i i i  1 a 1- ru i .  e a 1) pL i c a 11 1 e t o  s i i i t  I 3. a r p r o  ce e ci .i.iigs 

t h a t  i n  ordel-  Lo p r e v e n t  d e l a y  and sta1.e c I a i m s  i t .  w a s  'desirable 
t o  p r e s e r v e  t h e  six inontiis '  r u l e ,  s u b j e c t  t o  t.he r:!odif.icatioii ti'~at, 

sugg 0 s t e cl (46 1 . in t h e  Iligli C o u r t .  The Gore3.1 Commissi.on i n  2912 

the  c o u r t  s h o u l d  have  power i.n i t s  discr-et.i.oii t o  e x t e n d  the 1 .i~i:-ii.t. 

Thel-e seeins t o  he in i ich  t o  be s a i d  €'or a f i s c d  per i .od o f  1i in: i ta t . ioi i  

s u b j e c t .  t o  th is  suggcs t e d  d i s c r e t i o n  t o  e>cte:-ic! i n  esceijiio;ial. 
c a s e s .  I t  may wei.3. h e  however,  t h a t  t h e  p r c s e n l  s i x  IiioiItliS' 

1 imitzt . i .or i  per i .od  i s  t o o  s h o r t .  The p e r i o d  i n  a f f i l i a t i . o l - t  pro- 
c e e d i n g s  i s  t w e l v c  montlis and this might wel l  be  made tlkc b a s i c  
p e r i o d .  



i 1 3  i I C S S  o r  disabi.l.it-,y. S l i ~  CC?II ilc 111:>de to do SO a l . rea( l> '  
j .ndir( :c t ly  because of  h c r  1 . i a b i . l i t . y  under- s.d.2 or" t h o  NatI;j.onFil\. 

Assistance Act. 1948 o r  s. 33 of  t h e  Min i s t ry  of  S o c i a l  S e c u r i t y  
~ c t  I 9 6 6  E .  11; s c c m  r igh t  t h a t  wiiat;  CZII  b e  d o n e  indi.rect1.y s t i o u l  d 

be  a i ~ l e  t o  be cfone d i r e c t l ~ y ,  even a s  IVC e x p e c t ,  t h e  pract,ic::3 

e f f ' c c t  oI' SUC!-I a change ~ v o u l d  be sniaI.1. 

8 .  SiriiiIai-*ly, i C  i t .  is  a c c e p t e d  t h a t  a s  regards l . i ab j .1  it;y 

t o  pay ma.intenErnce no r i g i d  d i s t i n c t i o n  s11ou.Ld be draii'ri between 
' i;he "ini-iocent" and the "gu. i l ty"  p a r t y ,  t h e  Act, of  1 9 6 0  requi re?  

/ 

'.' f u r t l i e r  iincndrnent. AS wri.11. b e .  sce i -~  f 1-01i1 p a r a s .  2-4. of  t-,iii.s 

Appet-id.i  x the niagj.strates can ma!ie a irraintenance orcler  on1.y on 
p roo f o 
me re I y of " i v i  1 f u  I. rieg 1.e c t. t o  p f-o v i.de re  a s  onab 1 e inain Lcnan ce!' --. a 

* ground si .nii lar t o  t h a t  on wl i ich  app1.icati.on can b e  Inade t o  t h c  

Divorce Court  under s .  22 o f  t h e  hZatrirnonia1 C a u s e s  Act 1 9 6 5 .  

9.  IIowever, j.t has been a rgued  t h a t  t o  abandon i n  proceedii-igs 

a ilia t 1-iino n i. a 1 of  i'e ri ce a I t~noug i l  ad i i  t t c d  1. y t.11 i s ;il a y  CO iis .i. 5 t 
n 

.: i n  rnagis t r -a tes '  c o u r t s  the  d i s t i n c t i o n  between innoccnt. and. gui.1 t;y 

p a r t i e s  and, s t i l l  faore.9 t h e  a b o l - i t i o n  o f  Lhe need t o  pi'ove wiJ.Yul 

negl-cct, t o  main ta in  i n  appl  i .cat ions f o r  inaintena.nce w o u l d  be t o o  
radical.  a d e p a r t u r e  froin t h e  p r e s e n t  p o s i t i o n .  I n  the  V B S ~  

m a j o r i t y  of ca ses  i n  the 1-Lig-11 C o u r t  a claiin f o r  rnaint,eiiance j .s 

anci11.ary t o  a .  c la im f o r  s u b s t a n t i v e  re l ief ' ,  The hea r ing  of' tile 

s u b s t a n t i v e  elairn w i l l  a t  tl-ic very least provide some indicatj-oils 
as  t o  the  h i s t o r y  o f  t h e  marr iage and  t h e  rnaintenaiice clr+inn can 
b e  determined a g a i n s t  th is  liackgroL!nda I n  t h e  case  of' 
m a g i s t r a t e s '  c o u r t s ,  however, t h e  p o s i t i o n  is q u i t e  di.fl'erent.. 
T h e  o n l y  f o r m a I i t  l e s  b e f o r e  t h e  hea r ing  ( e p a r t  front the  r e q u i r e -  
ment, l a i d  down in P r a c t i c e  D i r e c t i o n s  by t h e  High  C o u r t ,  t h a t  ' 

b r i e f  p a r t i c u l a r s  o f  a l l e g a t i o n s  o f  a d u l t e r y  should ue tnade 

a v a i l a b l e  t o  the d e f e n d a n t  be fo re  t h e  hea r ing )  a re  t h e  iriaking cf 
t h e  or ig i -na l  complaint and t h e  subsequent i s s u e  of  t h e  summons 
t o  the defendant .  If a n  unqua1.i.f i e d  r i g h t  t o  a p p l y  t o  rnagist,ratcs' 
c o u r t s  f o r  maintenance were al lowed,  some d i f  f ' i c u l t  p rocedura l  
.impl.icati.ons would have t o  be examined. A l L h o u g h  t h e  c o u r t ,  i.11 

reaching i t s  d e c i s i o n ,  would  have t o  t ake  i n t o  account a l l  t h e  
ci.i~xi:ns t .a~ices set, o u t  i n  tile dt-ai't, C l a u s e  in / ippendix  A ,  t h e r e  i.s 

a clanger t h a t  no ve ry  c.l.ear i n d i c a t i o n  of C l t c  p ~ r t , i C U l . ~ i *  c i r c u i -  
s t a n c e s  t h a t  ~ 0 1 1 l . d  he iiio'st relctvant, c o u l d  I;e given b e f o r e  the c ~ i : i ' t  
had heard t he  c ~ i s c .  \Vould i t  h e  pctss.i.!,J.e tcu g i v e  any SuiiUnaly of'  

- io9 - 



10. The b r o a d  e f f e c t  oI' t h e  Act. of 1 9 6 0  .is t h a t  the wife  riiust 
. esi;ablisl l  1;Iie husband' s "gui1.t" and her' 0:vn "j.iinOCeriCe" t o  

o b t a i n  an orcler a t  a1.l and mist bri.ng h c r  c3.aim wi t . l . t in  one of 
.b'. t h e  grour?cIs f o r  a p p l i c a t i o n  s e t  o u t  i n  s.1. Abol. i t ion of' t l t ese  

. spec i . f i c  g roun~ l s  riii.ght mean t l i a t  t h e  c o u r t  arid a I . 1  t h e  p a  rLies  
concejrned wou3.d b e  dcprived o f  s u f  f i .cient guiciance about t h e  

forinulation of  the i s s u e s  whi.ch. t h e  cour t  should c o n s i d e r  a!id 

how these i s s u e s  should be decided.  

1 1 .  I n  t h e  y e a r  1965,  27 262 a p p l i c a t i o n s  f o r  rnatriinoniaJ. 
o r d e r s  were made ( 4 7 )  . ' 01' t h c s e ,  ho\ever. ,  on ly  1 6  ,442 r e s u l . t e d  i n  

. o r d e r s  being rnade and 10,820 iwre unsuccessfu l .  T h e  numtier- o f  
I .  

unsuccessfu l  !,Gives \vas probab1.y even  h igher  than this because 
under  t h e  Act o f  1960, evein t h o u g h  t h e  wife  was unsuccessfu l  i n  
h e r  own claim,  t h e  c o u r t  may proceed t o  g r a n t  her  a n  o r d e r  i n  
favour  o f  any c h i l d r e n .  IT0 tlie wiTe ' s  gu.il.t is no 3.onger t o  be 

r e l c v a n t  t o  h e r  e t i~ t i t l ement  t o  an' or'dei- f o r  inaintenance b u t  on3.y 
t o  the  amount cf t h a t  o r d e r ,  t hese  f i g u r e s  might  be  s u b s t s n t i a l l y  
a l t e r e d .  The consequcnce might be tha t .  m n y  1nor-e men rvoulc! b e  

ordered t o  paj' niaintenance t o  wives a g a i n s t  iviiorn they had a 
, l e g i t i m a t e  g r i evance  e T h e  ent'orceinent of main'ienancc o r d e r s  

. 

al.  ready p r e s e n t s  m a g i s t r a t e s '  c o u r t s  v, l j . th  a s,!:r-ious problem and. 
o r d e r s  a g a i n s t  " innocent"  husbands wouId c e r t a i n l y  prove a? 
even g r e a t e r  problem. 
a s  a c l a s s ,  . than husbands who get  freedoill Lo remarry i n  Divorce 
C o u r t  proceedings and regard f i n a n c i a l  p rov i s ion  f o r  a wi.fe who 
i s  t o  some e x t e n t  g u i l t y  as  a p r i c e  worth paying. 

They' a r e  l i k e l y  t o  be less w i l l i ~ g  t o  pay ,  

6 

.- 

1 2 .  I f  t h e  removal of t h e  need t o  prove a matrimonial  
o f fence  on t h e  p a r t  of  t he  defendant  (or; "innocence" on t h e  pzrt, 
o f  t-he co!!ip1.ainant) r e s u l t e d  i n  a s u b s t a n t i a l  i n c r e a s e  i n  t h e  

nu:nber o f  appLicat ions matic t o  m a g i s t r a t e s '  corrr ts ,  staf ' f ir lg 

probleins w0u3.d b e  c r e a t e d  a n d  t h e  co:irts ivo11J.d be even rliore 

. - 1 1 0  - 



15. ~y vi.rt,ue o f  s. 2( 3) a magis; . ra tes '  c o u r t  i s  debarred 
from rirakj.ng a mailiteriance o r d e r  i.f the coinp1.a.j.i-\ant j.s proved t o  
havc cOII:iriit;ted adu1.ter-y ( i n  t he  aliaencc o f  c3ndons t i .o i i  O r '  ~ O I I I I ~ . \ J : I I I ~ ~ )  

d u r i n g  t h e  s u b s i s t e n c e  of  tlie marr iage.  T!-:is rcstriction on the 
power of' a m a g i s t r a t e s '  c o u r t  is q u i t e  d j . f f c r e n t  froin t h e  power . 

, o f  t h e  High C o u r t  u n d e r  S .  22 o f  t he  h1atrinoniaJ.  Causes  Act 1 3 6 5  
which  is n o t  in t enns  so l i m i t e d ,  a I . though,  as we have p o i ~ n t c d  

o u t  i n  p a r a s .  29-70 of. t h i s  P a p e r ,  t h e  powers of  t h e  COUYLS ~ i . n d c r  
t h e  two 'Acts a r e  n o t ,  i n  f a c t ,  as d i s s i r n i I a r  as iiiiglit have been 
e x p e c t e d .  T h e r e  is, however, no o b v i o u s  o b  j e c t i o n  t o  gi.ving 
m a g i s t r a t e s  a d i s c r e t i o n ,  i n  any  case  where the  comp3.ai.nant has 
coriiniittccl aduJ . . t e ry ,  t o  award h i m  o r  lier inaiiiLenance i f  t h e y  t h i n k  

j . t  j u s t  t.o do  so i n  t he  l i g l i t  o f  t h e  conduci-. of ijoi,h p a r t i e s .  

c 



, 
e x t e n d s  t o  m a g i s t r a t e s '  c o u r t s  the  

t o  award maintcna:lce i n  r e s p e c t  o f  
o f  t he  complaint and t h e  hea r ing  - 
t h e  f ' i r s t  c e s s a t i o n  o f  inaintenance 

17. ~ Although a coini-,laint b y  a 

m a g i s t r a t e s  i n a y  have no poiver 
t h e  peri.od bcL~i 'een  t h e  i s s u e  

l e t  a lo i ie  any ; jesiod het~veitn 
and tlie issue of' t h e  cor!iplai.nt. 

d e s t i t u t e  spouse wi1.1 no rinriI1.y 

come on f o r  hea r ing  sooner  i n  t h e  n i ag i s t r a t e s '  c o u r t  t h a n  i n  t h e  
High Court, t h e  I.en.$th of  t ime d u r i n g  whi.ch i1O :naintenance i s  

being  rece ived  and t h e  absence of any power t o  back .da tc  tlie orders 
e v e n t u a l l y  made ( o r  LO award a l u m p  sum) i n  r e s p e c t  o r  t h e  per iod 
t h a t  has e l apsed  s i n c e  t h e  f i r s t  f a i l u r e  t o  mai.ntain ii:ay c3.earb1.y 
b e  t h e  cause o f  s o z  hardship  t o  t h e  complainant.  
l J a r a z r a p h  226 ( 1 d  ( T2) 
I---- 

18. 5357 v i r t u e  o f  s .76 o f  the R h g i s L r a t e s '  C o u r t s  Act 1952,  
read w i t h  s. 1 3 (  1 )  o f  t h z  A c t  of 1960 ,  the  c o u r t  hearii2g a. 
ccinplaint  for, ttie r evoca t ion ,  r e v i v a l  o r  v a r i a t i o n  of  a maintcnance 
o r d e r  may reiiiit t h e  whole o r  any p a r t  of  t h e  suiiis due under  t h e  

a 

50. ( 4 )  The c o u r t  shou1.d aI.\vays' have power t o  award i n t e r i m  
maintenance ( p a m 3 4 - 7 3 S ) k  ( G I s q m  [ T h e  c o u r t  J shoul.d a lways  b e  ali5.e, 
when making i t s  f i n a l  o r d e r  f o r  mai.nter.tanCe, t o  o r d e r  the  

rnai.ntcnance f o r  any per iod p r i o r  t h  t h e  i n s t i t u t i o n  o f  
proceedi..ngs ( p a r a s .  37, 4.8 arid 52) . 

payment o f  a lump slim i n  r e s p e c t  of  f u t u r e  main tenance  o r  



i '  19. 1:f this c o n t r o v e r s i a l  q u e s t i o n  wei-e t o  be seLLled by 

makii:g t he  1.aw governing JiiagistJ-ates' c o u r t s  conforin t o  t l i a t  

governing pr-ockedings i n  t he  H i g h  e o u r t ' ,  s .7(  1 ) \\Toul.d h a v e  to 
b e  repaaIet1. S . 7 (  1 ) provides  --- i - n t e r  a 1  i.a t h a t  i f  a riiaintc!nance 
o r d e r  i s  made ivhi1.e t h e  p a r t i e s  t o  t h ?  I:iar.riage a r e  cohrtbil ing - 
( a )  un t . i l .  the  p a r t i e s  have ceasccl t o  cohab i t  t h e  o r d e r  canno t  b e  

-7 

enforced ;,!id no l i a b i l i t y  acc rues  under i t ,  a n d  ( b )  t h e  orclcr 
i L s e i f  \ v i 1  1 cease t o  b e  vaLid  i f  t h e  p a r t i c s  c o ~ ~ t i n u e  t o  coIiaiJit 
f o r  thc p e r i o d  o f  t h r e e  m o n t h s .  Moreover, urider s u l ~ s .  ( 2 )  a 
mainterlance o r d e r  (&cep t  fox' c c i - L a i n  p r o v i  sjons re1 a t j n g  t,o 
 chi^ clren) ceascs  t o  have e f f e c t  i c  t he  p a r t i e s  resume colinhj t a i , j o n .  

20 a I t  w i l l  b e  seen t h a t  2 maintenance o r d e r  can a l r e a d y  f;c 
made w h i l e  t h e  p a r t i e s  a r e  cohab i t ing .  T h i s  is s o  because it,  i s  
necessary  t o  dea l  w i t h  t h e  s i t ua t i . on  where t h e  wife  i s  j u s t i T j . e d  

i n  l eav ing  the  husband because of h i s  condQct  b u t  cannot afforc! 
t o  do s o  u n t i l .  she has a r .  o r d e r .  If' o u r  provi.sionaI recormend- 
a t i o n  i n  rei .ati .on t o  t h e  J~ ivoi -ce  Eour t  o f  a b o l i t i o n  o f  the  dist- 
i n c t i o n  between iciiocent and g u i l t y  p a r t i e s  were extended t o  
mag j. s t r a t  e s ' cou rt s " hou se ke e p i n g  I '  o rd e r s o f' t h i s ki. rl d iii igh t 
bccorne very  rnuch more f r e q u e n t ,  even i f  S ,  7 ( 2 )  were n o t  aniendccl, 

21 Those who t h i n k  t h a t  co l iah i ta t ion  should  be  no ba r  t o  
the making o f  an en fo rceab le  maintenance order a g a i n s t  \ ;a s p o u s e  

argue t h a t  t h e  w i r e ' s  i n a b i I i t y  t o  a s c e r t a i n  her husband's  means 

i s  a f r e q u e n t  cause of d i s c o r d ,  because she  i s  l e f t  i n  doubt 



23 A nuniber o f  I a ~ v y e r s  s p o k e  i n  t h e  coiirse o f  a fu1.I  deba te  

b o t h  f o r  and agai11st t h e  B i l l .  MI-. J .  E ,  S .  Simon,  Q . C . ,  h l , P . ,  

( a s  lie t hen  was) expressed m i s g i v i n g s  abouii C l a u s e  3 a l t h o u g h  he 

c o n s i d e r e d  t h a t  i t  remedied  a r e a l  wi-ong a n d  niight pe rforrii .a 
valuab1.e f u n c t i o n  i.n s a v i n g  many marriages ; his real. d o u b t  was 
b a s e d  on the  f ee l ing  t h a t  t h e  m a g i s t r a t e s '  cou r t ,  - which 3 1 . ~ 0  

e x e r c i s c s  minor  ci-imi.na1. j u r i . s d i c t i o n  - was n o t  t he  r igh t  c o u r t  
t o  d e c i d e  t h e s e  riiatters ( 55) 



c n f o r c c a b i l  i t y  o f  a m a g i s t r a t e s '  n ta intei innce o r d e r  - i . e .  an 
appI  i c a t i o n  of' t l i e  p r i n c i p l e  unc ler ly i t ig  ss, 1 (2) a n d  4 2 (  2 )  oi' t h e  

Ma t r i 1110 in i a  1 C a us: e s A c  t, . 

27 * I n  i n a g i s ' t r a t e s '  c o u r t s  t he  q u e s t i - o n  o f  inai .ntenance j . ~  

t i e d  t o  t h e  q u e s t i o n  o f  c u s t o d y .  Even i.n guardians1i i .p  pr-oc 
i t  is s t i l l  n e c e s s a r y  f o r  the a p p l i c a n t  t o  app1.y C o r  c u s t o d y  ;is 

- a n  e s s e t l t i a l .  pre1-equi .s i . te  o f  a ci .aini  f o r  tiia.i.ntenancc o f  a cli i1il .  
. .  

T h i s  f a c t  has t ended  t o  concea l .  t h e  r e a l  n a t u r e  of t h e  Guard i~ i . : .~ sh i~ i>  
p 1'0 c e c: CI i ng s \vi 1 i c i i  ii ow t a k e p 1 a c e i n mag i s L r'a !, e s ' 
o f t e i - I  t.hcm n o t  t hese  a r e  i n  r e a l i t y  i i iatri .monia1 p r o c e e d i n g s  I..iini.t,ed 

t o  the q u e s t i ~ o n  o f  c h i l d  m a i n t e n a n c e .  Befort? t h e  Aci; o f  1 9 6 0 ,  
i f  a woman f a i l e d  t o  o b t a i n  an a r d e r  C o r  h e r  own lliai1-it,enaiicc: 

any appI j . ca t io -n  i.n t h e  same p r o c e e d i n g s  i n  r e s p e c t  o f  t h e  chi  I.dren 
a l s o  f a i l e d .  Accordj .ngI .y ,  i f  t h e  woman f e l t  any  d o u b t  a h o i i t  t h e  

success  of  h c r  a p p l i c a t i o n  i t  was accompanied by a se11arat.c 
g u a r d i a n s h i p  a . p p 1 i c a t i o n  i n  r e s p e c t  o f  t h e  c ! i i l . d ren .  S i n c e  1 9 6 0  
as a r e s u l t  o f  t h e  new p r o v i s i o n s  in t , rodLzod i n  t he  A c L  o f  t : . ! ~ a t  

y e a r ,  t h e  fai1.ui.e of the n io ther '  s own a p p I i c a t i o n  no 1oi;gcr.  re--. 
, . j u d i c e s  t he  c3.aiin i n  re 'spect of  t h e  c h i l d r e n .  T h e  resu1.t; car? L e  

seen  i n  - t h e  s t e a d y  i n c r e a s e  of  tnatr imonia.1 a p p l i c a t i o n s  s i n c e  

c ou 1' i; s ; i ja  1.c 

t h a t  time, i n  c o n t r a s t  w i t h  t h e  f a i l u r e  o f  guardianstiip applications 
t o  i n c r e a s e  s u b s t a n t i a l . l y .  T h e r e  a r e ,  ho \vever ,  s t i l l .  ' a b o u t  5',000 

g u a r d i a n s h i p  a p p I . i c a t i o n s / i n  m a g i s t r a t e s '  c o u r t s  e I L  i!-iay be  tha t .  

i n  many cases  t R e s e  a r e  b r o u g h t  b e c a u s e  the r w t h e r  e n t e r t a i n s  no 
hope of  o b t a i n i n g  an o r d e r  f o r  h e r s e l f  anc! does  n o t  w i s h  t o  
descr ibe  i n  c o u r t  more of  t h e  imtriinonia!.  1list;oi.y t h a n  i s  

\ 

a y e a  r 
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\vhj.ch c a n  be  e i t h e r  perrna~ient; o r  pending the disposa3. 
of the proceedings:  s ,S7( 1 ) ( I - : )  . C o n t r z s t  t h e  con- 
f U sing d j. f' f e r e  nc e s i.n nomenr: 1.2 t u  r e  j.i-1 E ng L j. sh Lar**. : 
i n t e r i m  aI.i.fiio~y, rnaj.nteriancc, a l imony ancl per-iodica3. 
payrnent s e 

'( d )  h la in tenance  can .  t a k e  the  form oi' a. 1.u1np sun G I -  a 

1veekI.y I m o n t h l y ,  y e a r l y  o r  o t h e r  p e r i o d i c a l  sun]: 
s .87( 1 (.a) . 

( e )  I n  aI.1 cases  i t  can be secur-eci o r  unsecured :  s , 8 7 ( 1 )  
( b ) , ( c )  and ( d ) .  

j o i n t  l i v e s  o r  u n t i l  fu r t l i e i -  ort ier:  s.S7( I )  ( i d  . 
( c )  ~t can  l a s t  f o r  a f i x e d  term o r  f o r  1i.i'e o r  dui-j.17~: 

( g )  M a i n t e n a n c e  is recoverable  a s  a judgmertt d e b t  a n d  

. -  



i .  

it a n d  there i s  no r i g i d  tiiiie I i i t i S  t: $5 1 2 0 .  

(n) , There i s  a sing1.e dc-f i .ni . t j .on (ti' ch:i.1.tlren a .ppl . . i cab lc  

t o  a.1.1 s e c t i o n s :  s .6 .  

- 118 - 



- 
c o n s e n t  o f  t he  o t l i e r ;  

l i v e  t o g e t h e r  b e f o r e  t he  insti tut,j.on of' t he  
p r o c e e d i n g s ;  o r  

( b )  if t h e  h u s b a n d  and wife  were 1ivj.ng t o g e t h e r  

a t  t h e  t inie \t'Iiei.l t h e  proceedings were insti tu- 
t e d ,  tlie Lime. immedia te ly  pr-ecedj.ng the  i, 

i n s t i t u t i o n  of' t he  p r o c e e d i n g s .  
( 7 ) -  The p r o v i s i o n s  of  t h e  l a s t  two p r e c e d i n g  s u h -  

s e c t i o n s  app1.y i n  r e l a t i o n  t o  a 111-1 r p o r t e d  nlai-ri.age t h a t  

i.s void a s  i.f t11c pur-por't;cd iiiarr-iage \ w r e  3 rnarriagc. 

. 6 A .  ( I  ) Su1)jec:L t o  tliis s c c t , i o n ,  c7 unio:> j.ri t h e  ~.:at,lire r?o I ~ ~ Z ; ,  , l;;!ou % s 
o f  m i - r i a g e  cn tc red  in i . 0  o u t s i d e  Austra1.j .a 01- untlcr- nlar.i-la;.;.es li 

- 1 1 9  - 



{ j )  T h i s  s e c t i o n  d o e s  n o t  app1.y to a u n i o n  whe1~2, 

afi the tiinc t h e  u n i o n  t o o k  p l a c e ,  c i t h c r  o f  t h e  parties 
\vas a par*ty t o  a subsistj.iig polygariioxs o r  potcrr t ia13.y 
poI.yga!~iOus ~ n i o n ,  h u t  t1ij.s s e c t i o n  docs  app3.y t o  a uni.on 
r ~ o l ; ~ y i t h ~ 1 ; a n d i n 6  t h a t  the ma3.e p a r t y  h a s  d u r i n g  the sub- 
s i s t e r i c e  ol" the u n i o n  c o n t r a c t e d ,  o r  purported t o  
coritract  a f u r t ~ i e r -  u n i o n  .in t11e n a t u r e  of m a r r i a g e  
~vl~iether-. 01- n o t  the  f u i - t h e r  u n i o n  sti3.1. subs i s , t s .  

'.. 

55. . ( 2 )  \Yhere a pa ' r ty  t o  a marriage d i . e s  j . i t t e s t a t e  
a s  t o  arty p r o p e r t y  while a decree of j u d i c i a l  

sepa i - a t i . on  I.s  ir; opcra tAon t h a t  p r o p e r t y  s h a l l  

d e v o l v e  a s  J . f  t h a t  p a r t y  had s u r v i v e d  the o t h e r  
p a r t y  t o  t h e  marriage, 

-- 1 2 0  - 
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Sd.. ( 1 )  SGbject t o  this s e c t i o n ,  the co;.irt may9 
i n -  proccctlings j v i t 1 - t  r e s p e c t  t o  t h e  riiaintennnce or^ 
a p a r t y  t o  a Inarriilgc, o r  of chi.tciren o f  the 
Jiiarri.age , o t h e r  t h a n  proceedings f o r  a.n o r d e r  f o r  
ina i 11 t, e I'\B nc e pe nd i np; t 11 e d.i  si-, o sa 1. o f p roc e ed i I IS s 
make strch o r d e r  a s  i.t t h i i i k s  p r o p c r  havi.ng regard 
t o  t h e  means ea rn ing  c a p a c i t y  and coi1d:lct of t h e  
1 1 g r t i . e ~  t o  t!ie marrj  age and al l .  ot . i ier  re3.evant 
c i r c LI in st, a 1-1 c s . 

/ 

i .  

. ( 2 )  S u b j e c t  t o  this s e c t i o n  a n d  t o  t h e  ruJ.es, 

t h e  c o u r t  may, i n  procc:ecii.ngs f o r  a n  o r d e r  f o r  t h e  

Insi.ntei-iai;ce of a p a r t y  t o  a iiiarrj.zge, o r  of  c h i l d r e n  
of  t h e  marrj-age I pending the  d i . s p o s a i  o f  proceedi.n.gs 
make s u c h  01-der as it, t h i n k s  ' , roper .having regard t o  
t h e  means, e a r n l  i-tg c a p a c i t y  and  coIIduct o f  the 
p a r t i e s  t o  t h e  marr iage and a l l  o t h e r  r e l e v a n t  
c i rcumstances e 

( 7 )  'I'he court. I n a y  make an o rde r  f o r  t h e  
mainte1iance of a p a r t y  r~otwit~is ta i~ci i l1g t h a t  3 decree  
i s  o r  h a s  been made agai .nst  t h a t  p a r t y  j.n tl-ic pro-  

ceed i.ngs t o  which t h e  proceedings w i t h  r e s p e c t  t o  
maintenance a r e  r e l a t e d .  

(I,) T h e  poiver of  t h e  c o u r t  t o  make a n  o r d e r  

w i . t h  r e s p e c t  t o  t h e  maintenance of c h i I d r e n  cf t h e  
marriage s h a l l  n o t  be exercj-sed Cor  t h e  berief'i'c o f  a 

1 chi Id ii!ho has a t t a i n e d  t h e  age of twenty-one years 
u n l e s s  t h e  c o u r t  i s  o f  op in ion  t h a t  t h e r e  a r e  specPal  
c i rcumstances  t h a t  j u s t i f y  the making OC s u c h  a n  order-, 

f o r  the  b e n e f i t  of' t h a t  c h i l d  e 

85.. ( I )  In proceedings w i t h  r e spec t  t o  t h e  c u s t o d y ,  
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(2) ?'lie couyt  niay ad joui - i i  a.ily pr~oceecij.nj;s 

r c  f'c rreci to .  j- n t 11 e l;? s t p rec ed i ng SLI b- sec, 1; i. on 1.1 1-1 t. i. i 
I a 1-eporl; 1-1;is -heci i  0I)Lained fr-on: a wclr":;tae c?f?'i.cci- 0i-1 

S U C ~  rn-iit.tc2r-s i-eleva!it, t o  t h e  procecdingc; a s  i;he coitr-t 
considers desimb1.e a i ~ l  may r ece i  \:e tlie report ,  i n  - 

evidence.  / 

of  cI-iiLdreri of a marr*iage the court, n ~ a ' j ~  i f i t  .is 
sc?tisfied t h a t  i.t i s  des i . rab le  Lo do  S O 9  make ai-: orde r  
pIac ing  t h e  c l> i ld ren  I o r  such of  them a :j it, tI-ii.nks f . i t  , 
in t h e  c u s t o d y  of a person o t h e r  t h a n  a p a r t y  t o  t he  
marr iage .  

( 3 )  I n  proceedings w i t h  r e s p e c t  t o  t h e  c u s t o d y  

:. . ( ~ ~ 1  \I'Iiere' t ~ i e  c o u r t  nialtes an  o r d e r  p l ac ing  ii 

c h i l d  of EL marriage i n  the 'custocig o f  a p a r t y  t.o t h e  

marr iage ,  o r  of  a person o t h e r  t,han a par-Ly t o  t h e  

marr iage ,  i t  inay j-nclude i n  t h e  order'. si.tzh proi7.i s i o n  
as i t  t h i n k s  proper  f o r  access  t o  t he  chj.1d by t h e  oLher  

p a r t y  t o  the marr iage ,  o r  by the p a r t i c s  o r  a p a r t y  t o  
,the marrj.age a s  t h e  case  i~ i r iy  be. 

8 6 .  -, ( I ) T h e  c o u r t  n ~ i y ,  i n  proceedi11gs u n d e r  this 

Act., by o r d e r  r e q u i r e  the . p a r t i e s  t o  the riiarriage, o r  
e i t h e r  of them, t o  make, f o r  t h e  b e n e f i t  of a l l  o r  a.ny 
o f  t h e  p a r t i e s  t o ,  and the c h i l d r e n  o f ,  t h e  marr iage ,  
sac11 a setL.1.einent of  p roper ty  t o  whicll the pai-t.ies 
a r e ,  o r  e i t h e r  of ti:em i s ,  e n t i t l . e d  .(\ .viiether* i n  
possession o r  r e v e r s i o n )  a s  the c o u r t  consj.ders j u s t  
and equi t a b 1  e in t h e  circumstances of t he  case  e 

- _  

( 2 )  Y'tie c o u r t  may, i n  proceedings u n d e r  this 

Aqt,make such o r d e r  a s  t h e  c o u r t  consi.clei-s j u s t  atid 

e q u i t a b l e  w i t h  r e s p e c t  t o  t h e  applicatioi-1 r o r  t i t t i  

b e n e f i t  of  a l l  o r  any of t h e  p a r t i e s  t o ,  and t h e  

c h i l d r e n  o f ,  t h e  marriage of  t he  ~d10le  o r  p a r t  o f '  
p roper ty  d e a l t  w i t h  by a n t e - n u p t i a l  o r  pos t -  

n u p t i a l  s e t t l e m e n t s  on t h e  p a r t i e s  t o  t h e  marr iage 
o r  e i t h e r  of  them. 

k i n d  r e f e l - r e d ' t o  i n  t h . i s  s e c t i o n  s h a l l  n o t  h e  exerc ised  

f o r  the b e n e f i t  of  a c h i l d  who has  a t t a i n e d  the  a g e  o f  
twenty-one: yea r s  unl.css t h e  cour t  i s  of opinj.o;l t h a t  
thei-e a r e  special .  c i rcumstanccs t h a t  ju s t , . i fy  t h e  iixaking 
of such an orc1,er f o r  t h e  bcr1ef'i.t o f  t h a t  c1iil.d ~ 

( 3 )  T h e  power o f  t h e  c o u r t  t o  make o r d e r s  o f  the  
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t o  tile niarri.age, o r  t o  a t,i-ustec to b e  

appoi .n ted  o r  t o  a. pub..i.c a ~ t l ~ ~ l ~ i t y  f o r  the 
bencfii ;  of- a party t o  t he  mar-r-iage; 

( g )  ol-tiel, t h a t  payn:ent of‘ maintenci i \ce  i n  r e s p e c t  
of a chi ld  be i n a d e  t o  such pc:i-*so!-i o r  p u b 3 . i ~  

a u t h o r i t y  a s  the  c o u r t  s p e c i r i e s ;  
( h )  make a perinanent o r d e r ,  a n  ordel-. pendj-ng the 

disposal of p r o c e e d i n g s  o r  a n  o rde r  fo i -  a 
f i x e d  term o r  for- a 3.i.fe or dur . . ing  joj.i\L 1.i.ves 
o r  u n t i l .  f u r t ; h e r  orde l - ;  

( j.) impose terms and  cond i . t , i ons ;  
( j )  i n  reJ.at.ion t o  an o r d e r  iiiade in r e spec t  of a 

mattei- rererred to in any  of‘ the l a s t  t1-11-ee 

p r e c e d i n g  sec t i -ons  whether iiiade by  t h a t  c o u r t  
o r  by a n o t h e r  c o u r t  and  ticth the^- inade b e f o r e  o r  
a f t e r  t h e  commencement of th is  A c t  - 

(1) d i scha rge  the order- i f  the p a r t y  i n  
whose f a v o u r  i .L was niade m a r r i e s  
again o r  i f  there  i s  at;y o t h e r  .jlist 

cati,se f o r  so d o i n g ;  

s u s p e n d  i t s  opci-at.i.o!~ wiiol1.y o r  i n  
parl; and c.it,her‘ u l i t : , i  1. J ’ ! ~ r L l i c ~ ~  o r d e r  

( i i)  modj.f‘y t h e  c:fl^cc-t, ~ i ‘  tlie 01-cler o r  

o r  u1it.i 1. a I’ixcd t.i.1nc: o r  tile l ~ a p ~ : ) c ~ l l ~ . ~ q ;  
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u n d e r  o.tlier 3.aws beYore the ~ o r n ~ n e n c c : r n e n t  of t1ii.s 
A.ct)  which j.t t h i n k s  it i s  necessary  'io iiialie t o  
do j u s t i c e ;  

(JII)  i n c ~ u d e  it:;- o r d e r  under  t h j  s P a r t  j.11 a decree  
u n d e r  another  P a r t ;  ancl 

( 1 1 )  s u b j c c t  t o  t h i s  Ac t ,  iiialte an o r d e r  uncler- t1ii.s 

P a r t  a t .  any time bcf01-e o r  a f t e r ,  t he  1~i!<i11g o f  
a decree under- ano1;her P a r l ; .  

( 2 )  T h e  r o u r t  shal.1 n o t  inalte an orcler increasJ.ng 
o r  dec reas ing  81-1 amount o r d e r e d  t o  b e  p a i d  by a n  o r d e r  
u n l e s s  i t  is sat;i.si'ied - 

(-a) t h a t ,  since t h e  o r d e r  was  made o r  l a s t  v a r i e d ,  
t h e  c i r c u m s t a n c e s  of the pai-ti.cs o r  c.itl?er or^ 
t h e i n  or of  a n y  chi1.d for whose benerit t.,hc orcler 

\vas made, have  changed t o  such a n  e x t e n t  a s  to 
j u s t i f y  its so  d o i n g ;  o r  

( b )  t h a t  m a t e r i a l  f a c t s  were w. iLhhe ld  Trom tl.ie c o u r t  
t h a t  made t h e  o r d e r  o r  f rom a c o u r t  t h a t  \!ari.ed 

. the  o r d e r  o r  rnateri al. ev i .dence  p rev ious1 .y  given 

b e f o r e  such a c o u r t  was f a l s e .  
( 3 )  The  c o u r t  shai3.  n o t  make a n  ord&i- i n c r e a s i n g  

o r  clecrcn s.i.ng -- 
(a.) the  s e c u r j  t,y f o r  -the pajvticnt; of' a pci-iociic :311:n 

or!lcred t o  1,e y2lj.d; 0;' 



/ 8 8 ,  ( 1 )  \\:here - 
( a )  a n  order- under t h i s  P a r t  1ia.s iii.r*ectcd a 

p e r s o n  t o  c secu te  a c!eed o r  i n s t r u . m e n t ;  
a nil 

( b )  t h a t  person h a s  refused o r  n e g l e c t e d  t o  
coinp7.y wi.[;h t h e  cl.i.r.ccti.on o r  f o r  any  o t h e r  
reasoi l  the c o u r t  th i .~- iks  i t  n e c e s s a r y  L O  

e x e r c i s e  t i c ,  powers of t h e  c o u r t  under this 

s I 1 J) s e c t i. r_) t -i 

tlie c o u r t  imy a p p o i  i ~ t  a n  oTfi .cer  o f  tlie c o u r t  o r  o t h e r  
p e r s o n  to exccu te  tlie tieec! o r  i n s t r u n s e n t  i n  t h e  name o r  

the persoi-1 t o  whom the d i r e c t i o n  was given and t o  d o  

a l l  a c t s  a n d  things necessary t o  g i v e  v a l i d i t j  an(! 
oper-;:tioi? t o  tlie. deed 01-  instrumei~t;. 

( 2 )  'i'he e x e c u t i o n  o f  tile deed o r  j . n s t r ~ ~ i : l e ~ ~ t  by 
the p e r s o n  so appoi.rii;ed has  t h e  same f o r c e  a n d  vaJ~ id i .Ly  
as if j . t  Iiad beei1 e x e c u t e d  by the pc~-*son d i r e c t e d  b y  the 

o r d e r  t o  e x e c u t e  i t .  

( 7 )  The c o u r t  may make such o r d e r  ;is i t  t h i n k s  just 
as to the pziyrnent of t he  c o s t s  a n d  expc:nses 0.f and 
j . i ic idei i ta l  Lo the p r e p a r a t i o n  o f  the deed  iir i .nst,ruriient 
and i t s  e x e c u t i o n .  

89 .  ( I  1 Excep t  a s  provj.dcc1 by  t h i s  s e c t i o n ,  the  cour t .  
s h a l l  no t  make a n  o r d e r  u n d e r  C h i s  P a r t  i.n f a ~ o u r  o f  the 
pet  i t i o n c r  where tlie p e t i t i o n  f o r  t h e  p r i n c 5 . p a l  r e l i e f  
has been dismissed. 

( 2 )  Where - 
( a ) .  the p e t i - t i o n  f o r  t h e  p r i n c i p a l  r e l i e f  has  

b e e n  d i s m i s s e d  a f t e r  a h e a r i i i g  o n  t h e  

merits; and 

(i) the  p r o c e e d i n g s  f o r  t h e  p r i n c i p a l  
( b )  the  c o u r t  i s  s a t i s f i e d  t h a t  - 

rel.ic!Y were i n s t , j . t u t e d  i 17 good f a i t h  
t o  obtr-1j.n t h a t  re.Li.ef'; and 

(ii) t h e r e  is no r easonab1 .e  Iikc:J.i.hood OC 



t h e  l a s t  

an -o rde r - .  under- s e c t j o t )  e i g h t y - s i x  of  t l i  i I; Acto 
T h e  c o u r t  sha l l  n o t  mrike an o r d e r  by vI r ' tu t?  of 

p r e c e d i n g  s u b - s e c t i o n  u n l e s s  j t l i as  h e a r d  tlie 

p r o c e e d i n g s  f o r  the o r d e r  a)-, t h e  same time as, o r  
i m m e d i a t e l y  a f t e r ,  the  p r o c e e d i n g s  f o r  t h e  p r i n c i p a  lL 
r e l i e f .  

. ( 4 )  I n  this s e c t i o n ,  " p r i n c i p a l  reI . ief"  meains 

re l ie f  of a k i n d  re fer red  t o  i n  pal-agraph ( a )  o r  ( b )  of 
the d e f  i n i t ; i o n  of " m a t r i m o n i a l  c a u s e "  i n  s u b - s e c t i o n  ( 1 ) 

of secti,on f i v e  oc this A c t .  
. .  

( I )  Where a decree made u n d e r  t h i s  A c t  o r d e r s  t h e  

payment  of money t o  a p e r s o n ,  a n y  moneys p a y a b l e  u i ide r  
t h e  decree may b e  r e c o v e r e d  a s  a judgment  d e b t  i n  a c o u r t  
of' c o m p e t e n t  j u r i s d i c t i o n .  

( 2 )  A dec ree  made u n d e r  t h . i s  A c t  may be  e n f o r c e d ,  
by l eave  of the cour-t; by which i t  was made and  on  s u c h  
terms and c o n d i t i o n s  a s  t h e  c o u r t  t h i n k s  f i t ; ,  a g a i n s t  

. t h e  e s t a t e  of a p a r t y  a f t e r  t h a t  p a r t y ' s  d e a t h .  

120, ( I )  I n  p r o c e e d i n g s  u n d e r  tl1i.s A c t ,  t h e  c o u r t  may 
se t  a s ide  o r  r e s t r a i n  the malting of a n  i n s t r u m e n t  01- 

d i s p o s i t i o n  by or' on be17a.l.f o f ,  o r  by direction o r  i n  
t h e  i n t e r e s t  of, a p a r t y ,  i f  i t  is made o r  p roposed  
t o  be made t o  defeat; a n  e x i s t i n g  o r  a n t i c i p a t e d  o rde r  
i n  t h o s e  p r o c e e d i n g s  f o r  c o s t s  damages, m a i n t e n a n c e  o r  
t h e  making o r  va r i a t i . on  of  a s e t t l e m e n t .  

(23 T h e  c o u r t  may o r d e r  t h a t  a n y  money o r  real  

o r  personal  p r o p e r t y  d e a l t  w i t h  by any  such  ins i ; rument  
o r  d i s p o s i t i o n  m a j '  be  t a k e n  i n  e x e c u t i o n  o r  charged 
w i t h  t h e  payment of such sums . f o r  c o s t s ,  damages o r  
m a i n t e n a n c e  a s .  t h e  c o u r t  d i r e c t s ,  o r  t h a t  the  p r o c e e d s  
of a s a l e  s h a l l  be p a i d  i n t o  c o u r t  t o  a b i d e  i t s  or;der; 

( 3 )  The c o u r t  shal.1 hase regard t o  the i n t e r e s t s  
o f ,  and s h a l l  make any  o r d e r  p r o p e r  f o r  ttie p ro tec t i . o r1  
o f ,  a krona f i d e  p u r c h a s e r  o r  o t h e r  p e r s o n  i n t e r e s t e d .  

A party  o r  i-i person  a c t i n g  i n  c o I l u s i o n  w i t h  

a part.y m y  be ordered t o  pay t h e  c o s t s  of a n y  o t h e r  
p a r t y  or  o f  a bona f j . d c  purchaser  o r  ot;l\ei' p e r s o n  
interested of  and i n c i d e n t a l  t o  a n y  s u c h  j.nstrumen1; O r  

( 4 . )  

R c c o ve r y  
of moneys 
a s  judg-. 
ment d e b t  , 

?'ri3:-1 sac - 
tj o n s  
j. ii  i; e rid e d 
t o  defeat  
c la ims.  

. L /  . 
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