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| WMATRIMONTIAL AND RELATED PROCEEDINGS -

" FINANCIAL RELIEF

INTRODUCTION

chge of Paper

I;_ ' In this Paper in accordance Wth the terms of Item X of

-'the First Law Reform Programme of the Law Commission, we make a o

- preliminary examination of one branch of matrimonial law, namecly,

the statutory provisions by virtue of which one of the parties td

a marriage or a former marriage may be required to make financial

- provision for the other or for their children. These statutory
'_ provisions are contained in the Matrimonial Causes Act 1965, the
‘Matrimonial Proceedings (Magistrates' Courts) Act 196Q, the '

Guardianship of Infants Acts 1886 and 1925, the Children and Young

f' Peksons Acts 1933 to 1963, the National Assistance Act 1948 and

the Ministry of Social Security Act 1966. We have also examined

~corresponding legislation in other countries, and we set out in

Appendix C certain provisions of the Matrimonial Causes Acts 1959

" and 1965 of the Commonwealth of Australia and of the Matrimonial

Proceedings Act 1963 of New Zealand to which frequent reference

~.'will be made in this Paper. In our opinion, those provisions

afford useful guidance in considering amendments of our own
Matrimonial Causes Act 1965,

2. in order to attempt a comprehensive study we have had
to cover a good deal of ground and the Paper is longer in conse-
quence than we Would wish for the cornvenience of readers. We
hope that many of them will read it all but would ask those who
cannot find the time to do so to read this imtroduction and then

- turn_to Part VI. Our conclusions are summarised there and

reference made to those paragraphs which deal at length with -/
each tOplC. We shall be grateful if comments can be sent to the -

" Law Commission by ist October, 1967.

‘3. : ' Because early reform of the grounds of dlvorce has become
a possibility, we concentrate in this Paper on flnanC1gl relief in
the High Court, which alone has jurisdiction to grant divorces.
qnder.the terms of a Bill now before Parliament the trial of
undefended divorces will be transferred to the county court, and
our recommendations will also apply to divorce proccedlngs there,.

" We have for the most part not sought t Mcommend changes in the

law or procedurc of magistrates' courts unless they appecared to us

to follow inevitably from our proposals for the High Court, but we
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have thought it useful to point out in Appendix B some of the
1pr0b]ems that will have to be considered in relation to the
maglstrates courts when opportunlty offers These problems are

not identical with those in the High Court. Procedure in
magistrates' courts is Sumﬁéry; the issues must be readily ascertain-
éble and clear cut so that cases can be disposed of rapidly. It
would be quite inappropriate to require magistrates' courts to try
-complex issues which cannot be isolated without preliminary pleadings

or to exercise far wider discretions than they do now,:

L. An Enquiry is at present being undertaken under
.Rbofessor 0. R, ‘McGregor of Bedford College which should elicit far
‘more information than is known at present about the functions now
being performed by the magistrates' courts in family matters, If
their fﬁnction is merely to afford a temporary remedy they may be
reasonably'well~adapted to their role, Nevertheless there 1is some
" reason to suppose that these courts are not, in reality, merely
7taking emergency action to deal temporarily with the dislocation

of marriages which will ultimately either be mended or dissolved

by diVorcé, but rather that in many cases their orders are the
final judicial ruling on the breakdown of the marriage.  If this is
~"corr'ect - and the McGregor Enquiry should enable us to know -~ it 1is
far from clear that the constitution or procedure of the courts or
the nature of the relief that can be grénted is what is needed.

5. We are also putting in hand a study of the law of family
property. This is being handled as a separate undertaking, because
vbasic reform of this branch of family law is a pioneering job which
will require moré time to bring to a conclusion than many of the
topics reviewed in the present Paper, The dividing line between
the two studies is not always easy to draw and we have overstepped
it in this Paper where it seemed convenient to do so; broadly,
however, the present Paper is concerned with the maintenancé,
whether by way of periodical payments or lump sums, of members of
the family, whereas the other study will deal with such suchcts

as rights in the matrimonial home and other family assets and rights
of succession on death. Some improvements in these respects have
recently been made by the Family Provision Act 1966 and others will
be achieved when the Matrimonial Homes Bill, now before Parliament,
is enacted. We are also preparing a sepdrate study of the law
relating to recognition of foreign divorces and other international
aspects of family law which, accordingly, are largely ignored in
the present Paper, ' |
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Observations on the Acts of 1965 and 1960

6. Of the Acts referred to in para.l, the Matrimonial Causes
Act 1965 and the Matrimonial Proccedings (Magistrates' Courts)

Act 1960 are the most impoftant for the purposes of this Paper.

IL mlght be thought that Lhere would be little to criticise in AcLsf
passed so recently, byt in Lhc case of the 1965 Act, almost all

the pr0v1SJons with thCh this Paper is concerned are open to

~criticism for one reason or another, That is not the fault of the

draftsman or, indeed, of Parliament. The Act of 1965 is a
consolldatlng Act and only very minor amendments of the law can be
effected by such an Act., The defects of the existing law are

'largely the result of its relatively long and spasmodic development.

Since the Tirst Matrimonial Causes Act was enacted in 1857 there
have been bouts‘of amending legislation, follpwed on several
occasions by consolidation, The law has been examined by various
Royal Commissions and Committees but very often the changes which

'they have recommended have been superimposed on the previous law

without, it would seem, full regard being had to the effect of the
existing law and the amendments looked at as a whole, It may be,

. too, that more attention has been paid to the law governing the

?grounds for divorce, nullity and judicial separation than to the

ancillary relief which may be granted in such a suit, even though
the ancillary relief 1is often at least as important to the parties
as.the principal relief sought. Whatever the reasons for the
present state of the law, it is believed that anyone who studies
the relevant provisions of the Act of 1965 - principally those in
Part II of that Act - will be convinced, as we are, that the

~anomalies, uncertainties and gaps in the law are such as to require

. clarifying and amending legislation as soon as practicable, A

comparison with the recent Australian legislation in the same field
is ‘instructive., This legislation is on very general lines and

“leaves the courts free to make such financial orders as the justice

of the individual case may dictate, Our Act of 1965, on the other
hand; has the effect - no doubt because of its history - of unduly
restricting the powers of "the codrts, making it harder in some cases
to do subbtantlal justice,.

7,- - The enactments from Wthh the Act of 1960 derives have a

less unsatisfactory history. For one thing they are later in origin
and, as they are more limited in scope than those from which the

Act of 1965 derives, anomallies and inconsistencies are fewer But
the main reason why the Act of 1960 is a far better Act is that

although it is primarily a consolidating measure it also COmpFlfC?

5
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amendmenté recemﬁenQed by a Departmental Committee under the’
chairménship of Mr. Justice Arthian Davies., That Committee was
concerned to produce a draft Bill the provisions of which would
eonstitute'aVCGWVenieht, workable and up-~to-date code relating to
-matrimonial proceedings 4in magistratesf courts. Consequently,

the Act, as it now stands, is comparatively satisfactory. B
Nevertheless, in our opinion the law with which 1t deals is capable
of improvement. For the most part, however, for the reasons
mentioned in paras.3 and 4 above, the problems arising out of the
'law governing proceedings in magistrates’ caurts are left for later
. consideration. | B

General Conclusions

8. The present law dealing with the granting of financial
felief in matrimonial and related proceedings raises numerous
questions. Some of theée are purely technical. Others raise wider
issues; Nevertheless therc are some legislative reforms which we
suggest can be prepared without delay, provided always that public
reaction to the relevant parts of this Paper is favourable. On
theiother hand, there are some fundamental problems which will need
further examination and discussion before legislation is pOssible.
Our provisional view is that the best way of making progress .nay
be to take the folloWing steps: - . |
(a) to give as wide a circulation as possible for this
. Paper so that public reaction to its conclusions may
_ be obtained, | _ |
,A (b) where public opinion is plainly favourable, to put in
hand the preparation of legislative propesals, and
- (c) to undertake further examination in due course of
A those questioﬁs which public reaction to this Paper
éhow to require»further investigation and enquiry.
" We would suggest that there is as yet no reason to think that it
would be useful to refer any of these questions to an ad hoc
Committee or any other body outside the Law Commission itself. It
may be said that we should not initiate legislative proposals until
the whole topic can be covered at once. This would, we believe,
impose intolerable delay where reform is already clearly needed.
And it must not be forgotten that family law never can stand still:
it will need constant adjustment to changing social conditions.
Reform by stages has much to commend it in this field.

9. The gencral principles on which we have based our main



‘recommendations in the Tollowing parts of this Paper can be

summarised as follows:—

-

;2f(a)

/’(D)

(c)

(d)

—(e)

(1)

(g)

(h)

Matrimony and parenthood essentially involve the
assumption of‘rights and obligations of financial
support between the spouses, and between them and
the chiddren,

These rights and ob}igations attach to both husband
and wife, and subsist while the marriage runs smoothly;
when it gets into heavy weather and, usually, even |
éfter it has been ship-wrecked, Parents' obligations‘
towards their children last until the children have

_beeh launched into the adult world and do not cecase

on the termination of the marriage.
It is irrelevant to the existence of theseée rights
and obligations whether it is the husband, wife or

child who is seeking their enforcement and at what

moment of time,

The commission of a matrimonial offence should not’
necessarily put an end to a spouse's right to
support.

The death of either spouse should not necessarily
relieve his estate from these obligations.

The quantum of support provided should at all times
be related to the mecans and needs of all the parties
and the broad justice of the situation.

Hence, orders directed to the enforcement of the
obligations should be variable at any time,

All property of either spouée should be available to
provide the needed support and it should not be

~possible to evade the obligations by disposing of

that property.

. In addition, some of our conclusions arise simply out of the need

to correct anomalies, many of which have arisen from the continual

. consolidation of the statute law without any systematic overhaul,

Terminology

10.

»

- A confusing_feature of this branch of the law is the varied

terminology used to describe orders whereby one spouse is required

to support the other or the children, The expression used by the

former ecclesiastical courts to describe payments ordered to be

made by a husband to a wife on a judicial separation

(1)

AJ.

Then known as "divorce a mensa el thoro'.,

was "alimony' .
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iij'is still used in relation to paymentsg madc pending the outcome
2) e . o (3)

, or after a judicial separation or a

(4)

decree of restitution of conjugal rights . More recently, statutory

of a matrimonial suit

provisions have added other types of order and these are, in the
5Latutes, designated ”malntenance"(S) when payments are oprdered on
a decree of nullity or divorce (or when ordered by magistratesj,
and "Perlodjcal paymcntsf{wh??)ordered by the High Court without
any other matrimonial relief or as an alternative to alimony on
the grant of a decree of restitution of conjugal r;«mtq(7) To
’ édd to the confusion, maintenance may now be secured on property or
awarded in the form of a lump sum(S), thus making it virtually
indistinguishable from another type of order - a settlement of

(9)

proserty - which at present can be made only against a wife

11, ~ In this Paper we have used the generic term "maintenance"
to describe any form of support, and have resorted to the technical
terms "alimony", "maintenance" and "periodical payments" only when
it appeared necessary to do so, As will be seen, we recommend that

in future these distinctions of terminology should be abolished.
PART I

 THE _DUTY TO MAINTAIN

Codification

12, Our First Programme contemplates in Item X the eventual
enactment of a code of family law.. One would expect that such a
code would contain a more or less detailed statutory statement of
the duty to maintain one another which the law imposes on members
of a family. The code should reformulate this part of the law as
a logical unity and should also repair its inadequacies in certain
'respects.mentioned in this and the following Parts of this Paper,

13. - . At present the law falls into three.distinct but related
parts:— ,
(a) The common law duty to maintain arising out of the

facts of marriage and the birth of children;

Matrlmonlal Causes Act 1965, s.15 (interim allmony)
Ibid,, 's.20,

" Ibid., s.21(1)(a).
Ibid., s.16,
Ibid., s.22,
Ibid., s.21{1)(b).
Ibid., s.16.
Ibid., s.21(3).

*
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(b} The ddty Lo reimburse public authorities sums
~expended by them on maintenance of spousc and

o ) children; and

- - (¢} The duty to maintain imposed bj an order of the

court ‘under a- number of miscellancous jurisdictions

“conferred by statute,
/ ’ . N

(a) The common law duty to maintain

4. At common law a husband is bound to provide for his wife inv
a manner in keeping with his means, but a wife 1is under no legal
duty to maintain her husband. Hec will have discharged his duty if -~
he provides a home and enables his wife to obtain necessaries by
making her a sufficient allowance or by giving her his authority to
order them as his agent, If the husband and wife are living

" together the wife is presumed to have her husband's authority to

pledge his credit for the purchase of the necessaries appropriate

"to the style in which they live, but this presumption may be

rebutted by proof that the husband prohibited his wife from pledging
his credit, expressly revoked her authority or had given her an '

adequate allowance,.

‘15, A husband's obligation to maintain his wife is suspended

during her desertion and ceases if his wife commits adultery unless
he either connived at or condoned the offence, Similarly, a decree

‘of divorce or nullity puts an end to his common law obligation. As

a general rule the wife loses her right to pledge her husband's
credit if they are living apart; if, however, he has deserted her,

expelled her from the home without just cause or so ill treated her

~as to force her to leave or, while they are still living together,

has failed to provide her with a sufficient allowance, she may
pledge his credit as an "agent of necessity”(lO) for the purchase

of necessaries, including the costs of bringing legal proceedings

against him, e.g. for divorce. Nevertheless, the wife's right to

pledge her husband's credit is terminated by her commission of
adultery(unless he connived at or condoned it) and the supplier of
necessaries to the wife will be without a remedy against her husband
even though, as would usually be the case, he has no notice of

her adultery. ' '

16, A father's duty to maintain his infant legitimate children
was regarded by the common law as no more than an unenforceable moral

obligation {unless the neglect injured their health in which case

it might be a criminal offence). “"For this reason a child cannot

10, See paras,41-52 and 108,

-7
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hav ' an agency of nccessity., The courts, however, give some weight
to \~ic father's mora] obligation, e,g. by rccognising that the wife's
agency extends to cover the ncods of the children, provided that she
remains entitled &0 the agency for her own needs., A moral obligation
of perhaps a less compelling nature 1s also recognised as blndlﬂC on

(11)

the mother and this extends also to her illegitimate children

(b) The staﬁutory duty to reimburse costs of maintenance
/

17. Under the' old Poor Law of Elizabeth I, the parish could
compel a father to reimgurse sums expended on the maintenance of his
children. Modern social security legislation imposes a positive
duty, for the purposes of that legislation, on a man to maintain his

wife and his children under 16, including children of whom he has

been adjudged to be the putative father, and on a woman to maintain
hér husband and her children under 16, including her illegitimate

(12)

children . If a person persistently refuses or neglects to

_ maintainfhimself or any person whom he is liable to maintain for

the purpbses of this legislation and as a result assistance 1is
provided for himself or any other such person, he {or she) is liable
.to pPOSGCUthH(Yj). Moreover, the publlC authority which has pro—
‘Vided assistance may make a complaint to a magistrates' court against
any person who, for the purposes of the relevant Act, 1is liable.to
~maintain the person assisted; and the court, having regard to all
the circumstances and 'in particuiar to the resources of the ﬁ
defendant, may order him to péy such sum, weekly or otherwise, as

it considers appropriate(l4). As a result, a growing practice 1is
for a wife who is left by her husband without means to obtain
-support from the Suppiementaf¥s?enefits Commission which recovers

what it can from the husband . Among the circumstances to which

the magistrates must pay regard are Circumstances‘recognised by the

11, Clarke v. Wright (1861) 6 H. & N, 849 at p.860; Bazcley v,
Forder (1868) L.R, 3 Q.B. 559 at p.565.

12, Ministry of Social Security Act 1966, s.22, substantially reproduc-
ing and largely supersedlng s.42 of the Natiomal Assistance

 Act 1948, _ '
13. Ministry of Social Security Act 1966, s.30; National Assistance
 Act 1948, s.51. - : v

14. Ministry of Social Security Act 1966, s,235; National Assistance
Act 1948, s.43.

15. 'This, however. is far less common than cases in which the wife
. obtains the order but the Commission pays her a full weekly

assistance grant obtaining her authority to cellect any money
paid into court under the order: see H,C., Official Report
27th June 1966, Col.176, Written Answers., If the Commission
obtains an order against the husband it ceases if the wife ccases
to reccive assistance (because, for example, she takes up a full-
time job), whercas an order obtained by the wife will not cease
autqma@ically, though the husband may, of course, apply for a
variation ,

-8 -
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©law as relieving a husband of his obligation to maintain his wife.
Thus, the desertion or adultery of his wife would be a highly
relevant circumstance for the purposcs of s.43 of the National

Assistance Act 1948 {and now s.23 of the Ministry of Social Security

_ Act 1966) and it may be a conclusive circumstance which would prevent

the court from makings an order against the husband. But the wife's
agreement to live apart without maintenance will not relieve the ’

(16)

husband from liability under these Acts

18. | It is relevant also to mention here the situation that
-arises under the Children and Young Persons Aéts 1933 to 1963 where
a child under the age of 17 is found by a court to be in need of
- care or protection or is a juvenile offender and is committed to the
care of a fit person, sent to an approved school or received into
thé care of-the local authority, 1In this casé, it is the duty of the
father and mother to make contributions in respect of the child up
to the age of 16. Although the child may still be in the care of
a local authority or other it person or in an approved school )
after the 16th birthday, no payments can be required under a contri-
" bution order made on the father or mother.

$(c) "The duty to pay maintenance under an order of the court

19. "The legislature has intervened to confer on the court

power to.order the payment of maintenance in a number of different

circumstances, Apart from orders for Ancillary Relief(]7) in

(18)

deal in Part III, the courts have power to award financial reliefl

Matrimonial Proceedings in the Divorce Court , with which we

in the following cases:-

. ' (a) High Court Maintenance Orders for periodical payments

under s.22 of the 1965 Act, secured or unsecured, for
the benefit of the wife and children of the marriage
where the husband has been guilty of wilful neglect

- to provide reasonable maintenance (see paras.24-33
below) . ‘This form of maintenance appears under ﬁhe
heading of Ancillary Relief in Part II of the Act of
1965 but is rather misleadingly so called since the
relief sought is only in form ancillary to a finding
of wilful neglect. ' .

16. National Assistance Board v. Parkes /19557 2 Q.B. 506, C.A,

17. 1i.e., the award of maintenance on a decree of divorce, nullity,
Judicial separation or restitution of conjugal rights,

18, We use this term in order to include the county court in the
event of divorce jurisdiction being conferred on that court.

- 9 -



(b)

lagistrates' Maintenance Orders made by magistrates'

courts against the other party to the marriage on the
causes of complaint sct out in s.1 of the Matrimonial
Proceedings (Magistrates' Courts) Act 1960 (see

Avpendix B), These orders may contain a non- .

“cohabitation clause in which event they are described

as separati%n orders, rather than maintenance orders,
They then have the same effect as a decree of judicial
separation., But today such clauses are very rare

and are inserted only when it is clear that they are
needed for a spouse's protection. Normally the sole
purpose of the order is to provide maintenance apart
from circumstances in which a matrimonial offence

has been committed, The wife only may apply on a
cdmplaint that. the husband has compélled her to submit
herself to prostitution or that he has wilfully
neglected to provide reasonable maintenance for her

or any dependent child of the family(l9). A husband
may apply for an order on the ground that the wife

has wilfully neglected to provide reasonable
maintenance for him or any dependant child of the
family in a case where it is reasonable to expect

the wife to make such provision in view of the impair-
ment of the husband's earning capacity through age,
illness or disability of mind or body and having
regard to the resources of the husband and wife(zo).
It will be observed that at presentvthereiszn)
corresponding power enabling the High Courtto order
a wife to maintain her husband. The weekly sum

ordered to be paid may not exceed £7 10s.0d., and no

‘maintenance order may be made if the complainant is

shown to have committed adultery during the subsistence

of the marriage, unless the defendant has condoned,

~connived at it or, by wilful neglectAor misconduct,
~conduced to it(21). Either or both of the spouses

may be ordered to pay a weekly sum for the maintenance
of a child of the family not exceeding the sum of
50/- each, Divorce does not automatically discharge

a maintenance order.

19.
20.
21,

$.1(1)(g)

S.1(1)(1).
S.2(3)..

and (h).
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(c}- Orders made unde” the Guardianship of Infantg A

‘Under the enactments relating to the guardianship of
infants there are three cases in which a court may
make gn.order'requiring the father or mother of an
infant to pay towards the maintenance and educatiocn

of the_}nfant such periocdical sum as the court con-

siders reasonable, Although the Chancery Division of

the High Court and the county court have jurisdiction
to make these orders; by far the greatest number are
made by magistrates' courts, The maximum sum which
the magistrates can order to be paid towards the
maintenance and education of each infant 'is 50/- a
wéek Detailed con51deratjon of guardJanthp pro-
ceedings w;]l have to wait, like other proceedings

; in the magistrates' courts, for further study.

(d) Orders_in Affiliation Procecedings are similarly

limited to 50/~ a week., Affiliation proceedings
likewise will be the subject of a later study by

the Law Commission,

| 20. Under Item XI of our First Programme an interdepartmental

commlttee is examining the financial limits on magistrates' orders
in proceedings mentioned in (b), (c) and (d) of the foregoing
paragraph, This committee has been set up by the Home Secretary

under the chairmanship of Miss Jean Graham lHall,
PART II

. MAINTENANCE -~ A PRINCIPAL HEAD OF RELIEF

: IN THE DIVORCE COURT?

Basic Principles : - : : s

21, . Some of the main principles that have guided us in our

consideration of the granting of Financial Relief by the courts must

U

here be re=§tated and amplified, Applications for maintgnanceg and
maintenance alone, should be clearly stated tc be a sepa}ate head
of relief in the Divorce Court., At present aeppiications under 5,22
of the Matrimonial Causes Act 1965 are in form applications for a
finding that the respondent has been guilty off wilful neglect teo
provide reasonable mainténance and any resulting order for mainten-
ance is dependent upon this finding., These applications, therefore,

now rest on an unsatisfactory basis and in paras.24-28 below we

propose that it should no longer be necessary to prove any matipimod niasl
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okv;ncé when applying for maintenance alone, This prbposal, if
carried out, would be a reform of somme theoretical significance,
Moreo?er in any application for maintenance, whether as ancillary
relief or not, we have adopted two guiding principles: as regards
the powers of the court (as opposed to the exercise of those \
powers) the distinction now drawn 1in tha Matrimonial Causes
Act 1965 between the husband's and wife's rights and duties and
‘between the guilty and the innocent party should be abolished. In
saying this we certainly do not contemplate that, in the normal way,
the wife will be ordered to maintain her husband or that guilt or
innocence should be disregarded. Usually it is the husband who is
‘the wage earner and the wife the housekceper and mother, so that it
will be she who requires financial support. But, to an ever-
fhcreasing extént, both husband and wife (and sometimes early in -
the married life when the husband is completing his studies or his
training, the wife alone) provide the financial support. When that
is so, the question is whether the court should céntinue to Dbe
debarred, as in most respects it now is, from ordering the wife to
pay maintenance. Similarly, few would subgeqt that in awarding
‘maintenance the conduct of the parties should not be an important
consideration. But it is now widely recognised that c¢n the break-
down of marriages there are usually faults on both sides and that it
is often impossible with justice to stigmatise one as ”rq 1ty" and
the other as "innocent", At present, as the analysis contained
in this Part and Part III of this paper shows, the wife can be
awabded most, but noﬁ all, types of maintenance notwithstanding her
guilt., The husband,'however, normally cannot, He is discriminated
against if he is the innocent party and discriminated against still
more if it is on the basis of his matrimonial offence that a decree

is obtained.

22, - The Australian Matrimonial Causes Act 1959 draws no
distihction, as regards the court's powers, between husband and

wife or between the "innocent" and the '"guilty" party. The members
of the Morton Commission were unahimously of the opinion that no
~distinction should be drawn between husband and wife(zz). To a
limited extent, this principle has now been conceded since, as

pointed out in para.20(b) above, under s.2(1)(c) and (2} of the
Matrimonial ?roceedings (Magistrates' Courts) Act 1960, a wife may

in certain circumstances be ordered to contribute to the maintenance
of her husband, On the second question, whether there should continue

to be the present distinction between the "guilty" and the "innocent"

22, Cmd, 9678, para.499,



\“'party; the members of the Morton Commission were divided, The
majority (thirteen) thought there should not; a minority (six)

(23)_

thought there should

23. ~ So far as concerns the High Court's powers regarding the
most important types of ancillary financial relief in favour of the
Wlfe( ‘), the distinction between innocence and guilt has already
been largely eroded. Hence, if the husband were treated like the
wife the.distinction between the innocent and guilty would largely
disappear} In,connéction with both husbands and wives there seems
everything to be said for removing the residual discrimination and,
if some other principle such as "irretrievable breakdown'" is to
éuperséde or supplement that of the "matrimonial offence" as the
basis of divorce, it will be impossible to maintain the distinction

SO far as ancillary relief 1s concerned,

Wilful Neglect to Maintain

‘24.' As we have seen, under s.22 of the.Matrimonial Causes Act

" 1965, the High Court may alfeady make orders for maintenance of a

wife and the children of the marriage where the husband has been guilty
,of wilful neglect to provide reasonable maintenance, So may the
‘magistrates' courts, under s.2 of the Matrimonial Proceedings
(Magistrates' Courts) Act 1960, and applications there are very much

(25)

more numerous than those made to the High Court These sections
are logically the starting point for the Commission's consideration
of what the Divorce Court's powers should be to award Financial

" Relief.

25. S.22 provides that, if the husband has been guilty of
"wilful neglect to provide reasonable maintenance’for his wife or
any child and the court would have jurisdiction to entertain pro-
ceedings by the wire for judicial separation, it may order the
husband to make to_hér such periodicél payments as may be just,

It has been held that the words relating to Jjurisdiction mean no
more than that the parties must be domiciled or resident in England,

(26) The

not that there must be grounds for judicial separation .
_ N
. A

23. Cmd. 9678, paras. 502,503.
24.. See Part III.

25, 1In 1965 there were 209 applications under s.22 as compared with
27,262 in the magistrates' courts. The Tigure shown in the
Criminal Statistics (Cmnd. 3037) includes applications for
Attachment of Earnings Ordcrs which should be disrcgarded in

this context,

26. Rusby v. Rusby /79507 W.N. 3493 Woodward v. Woodward 79527 P.299.
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pC 30d1Cdl payments can be qecurod but, though the Act docs not
expressly say so, they cannot last beyond "joint 11vc<”(27)(0nly S0

long as both partlcs are alive).

26. - Although the relief obtainable by the wife under s.22 is not
anciliafy to the obtaining of any other form of relief such as
divorc%, nullity or judicial separation, the grant of maintenance
is nevertheleSb dependent on proof of a matrimonial offence:

"Nllful neglect to pr0v1de rcasondb]c malntenancg”  We consider
that one party should be ordered to pay maintenance to the other if,
being liable to maintain her, he has not done so, and that the
liability should not be dependent on his commission of the matrimonial
-of fence of having wilfully fTailed to do so. It also appears
'unséﬁisfactory that statutory rights to maintenance should still

Be to some degree dependent on the question whether at common law
the husband would be under an obligation to wmaintain his wife, It
seems preferable to us to entitle a wife, husband or child who
contends that he or she is not being adequately maintained, to
apply for an order for maintenance against the husband or wife or,
in the caée of the child, against either or both, and to empower
_~the court to make an order if it thinks it reasonable in all the
circumstances so to do. Because of the importance we attach to
thié'matter-we have thought it convenient to set ocut in Appendix A
a draft clause indicating the general lines on which legislative
~effect might be given to this proposal in régard to the rights
inter se of the husband and wife,

27. : It will be seen that the draft clause attempts to give
guidance to the courﬁ, especially as to the sort of circumstances in
which a wife should be ordered to maintain her husband. Some may
say that the draft will result in palm treé justice, that it will
make it hard for solicitors to advise their clients and that it
may cause difficulty in connection with legal aid. It is, howeVer,
important that in this branch of the law the courts should have a
wide discretion. The law'can.only lay down guide-lines, If the
1egislative provisions are too detailed they become fetters rather
than sign-posts. As far as legal aid is cdncerned, practical
experience suggests thatit will not be difficult to decide in the
light of the draft whether legal aid should be granted on the

facts of any partlcular case,

28. It is of great importance - especially if our proposal is
to be extended at some stage to proceedings in magistrates' courts -

27. Pigott v, Pigott /19587 P.1,
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to ensurc that the practical effect'is not to lengthen or complicate
proceedings or to impose on thc court unduly wide or cmbarrassing
discretions. In our view this will not occur. Indeed in many casecs
the difference in practical effect between failure to maintain and |
wilfTul neglect to maintain will be slight for, as Hodsoan.J. said(gg)
- in relation to the présent law: "The wrongdoing may, hoWever,

consist of the very fact of a failﬁre to maintain, There need be

no other matrimonial offence imputed to the husband'", An example

of a class of case which would probably be decided differently under
our proposal is the case where a husband pays the maintenance which
he has agreed or been ordered to pay but does not know that, because
of a change of circumstances, his wife is in.need. It has been held

(29)

in Jones v, Jones that in such a case, if he is ignorant of his
wife's needs, he cannot be said to have been guilty of wilful neglect
to maintain her, Presumably, however, he has failed to maintain her

and she would succeed if our draft clause were enacted,

29, - The draft clause also sééks to clear up the present
6bscurity in the law as to the pesition if the wife has committed
~adultery, At common law the husband's duty to maintain her ceases
“on her adultery but legislation has considerably mitigated this
absolute rule, The court,on granting a decree of diverce, nullity

or judicial separation, may award maintenance under s,16 or s,20 (as
the case may be) of the Matrimonial Causes Act 1965 to a guilty wife
inspite of her commission of an act of adultery. Further, the |
»magistrates' court can make a maintenahce order although the compléin~
ant has committed adultery, provided that the defendant has cordoned,
connived at it, or by wilful neglect or misconduct, conduced toit(jO).
Nevertheless, it seemd to be the view of the Court of Appeal in

West Q. West(BI) that an adulterous wife had no rights under what is

now s.,22, In that case the husband was held to be reasonably

Jjustified up to the date when his divorce petition was dismissed in
believing that his wife had committed adultery. Hence, it was held
that her application for maintenance prior to that date should have
been dismissed., On the other hand, in the recent case of Spence v,

Sgence(j“)(in which West v. West does not appear to have been cited)

28. Lilley v. Lilley /1960/ P.158 at 180.

29. /19597 P.38.

30. Matrimonial Proceecdings (Magistrates' Courts) Act 1960, s.2(3).
31 /19547 P.hbb. |

32. /19657 P.140.



/.“-\‘

eTo ‘ en auestiont33)
Lloy d-Jones J. obviously regarded this as an open question 777,
Furthermore he held that an order under s.22 was not discharged s
a result of adultery subsequent to the order, which stood until

varied or discharged under what is now s,31. In Spence v, Spence

the order was not discharged nor was the amount varied, notwithstanding
that the_ wife, in her discretion statement in subsequent divorce
proceedings, disclosed adultery prior to the date when the amount

originally payable under the order was substantially increased.

30. The highly anomalous result seems to be that, if the wife
has committed adultery or is reasonably believed to have committed
adultery, she forfeits any claim for periodical payments in the High
COurt: West v, West. Arguably, this may be so even if the adultery
has been condoned, connived at or conduced to, notwithstanding that
’a‘ﬁagistrates‘ court could then grant her a mainhtenance order. If,
however, ,she refrains from adultery until she has obtained an order
for periédical payments she retains her order unless and until the
court in its discretion varies or dischérgés it; she may, apparently,
get it increased notwithstanding her adultery. Under the suggested
.clause, the husband'wquld not cease to be liable to maintain the wife

merely because she had committed adultery or, a fortiori, merely
because he reasonably believed she had. On the other hand, her
adultery or her conduct which led to hisg belief would be a factor
which the court would take into consideration in assessinhg what

maintenance, if any, was reasonable.

31. ‘ It would be wrong in any event to let the court's power to
award maintenance to an adulterous wife be limited to cases where

ﬁhe husband had coritived at the adultery, condoned it or conduced to
it by his conduct or neglect. The law on these three defences to a
charge of adultery is in many respects unsatisfaétory and such a
-lihitation would in some cases inhibit the court from doing substantial
jugtice.  Accordingly, our draft clause gives the court discretion to
award méintenance to an adﬁlterous wilfe in proper cases. It is
perhaps hardly necessary to emphasise again that giving the court

a wide discretion does not mean that a wife who is in desertion

or an adulterous wife would often be successful in an applicétion

. . . 34 :
for maintenance against an innocent husband.()*)

32, ‘It will also be seen that the draft clause in Appendix A
does not make it a formal requircment that the parties should have

33. 'See especially at p.142 C and D,

34. This presumably would also be so in a case like Lindwall v,
Lindwall Z19617 1 AlL E.R. 470, C.A., where the wife, though not
Ffound to be in desertion, unjustifiably lived apart {rom her
husband ,- :
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cecased to cohabit. 1n our viecw the wifc should not be forced to
- leave be Fore she can obtain proper maJnLLHLHCC(§S). In this it
follows the present law laid down by s.22 ¢f the 1965 Act. At
present there i$ here an important difference between applications
-for maintenance in the High Court and in magistrates' courts,
Under 5.7 of the Matrimonial Proceedings (Magistrates' Courts)
Act 1960 a matrimonipl order made while the parties arc cohabiting
is unenforceable until they have Ccaqed to cohabit and no liability
accrues under it; moreover an order made while the parties are
cohabiting itself ceases to have effect if the parties continue to
ohabit for a period of three months from the ddte of’ the order
_and all matrimonial orders, with certain exceptions, cease to have
effect if the parties resume cohabitation, Tt would clearly be
unsatisfabtory if our suggested clause applied only to proceedings
in the Divorce Court, leaving the existing rules, requiring proof
- of a matrimonial offence and a cessation of cohabitation, to
continue to apply in magistrates' courts, However, for reasons
already explained, we cannot at this stage, make any firm reccommnend-
ations fegarding the latter courts. If the matrimonial jurisdiction
of such courts is to be maintained, important questions, which are '

- touched on in Appendix B, will need to be settled.

33, The draft clause provides, as does the present law, that
the order shall be for an ascertained periodical or lump sum,
Occasionaily it might be desirable for one spouse to receive f{rom
the other periodical payments which fluctuate automatically accoré«
ing to the payer's means, Thé parties may agree, for example,
that the wife shall be paid one—third of the husband's net income
or of his net income from a particular source. Normally this will
not be a suitable arrangement, especially if the husband's sources
‘of income are liablé to fluctuation or if his net income is not
'readily ascertainable, But in some circumstances it could be of
advantége to all concerned: indeed, parties sometimes agree that
‘maintenance shall be paid on this basis, It means that the wife's
allowance automatically rises (or falls) as her husband's income
varies, without her having to try to find out what salary A
increases he receives and to apply each time for an increase based
on the resulting chan%e of circumstances, The court has no power
_to make such an order and the only way that it can give effect
to'an agreemcnt to pay maintenance on this basis is by extracting
an undertaking from the husband; even so, there are formidable

35. Cfr, Caras v, Caras ZT95§7”1 All E.R, 624 n.
36. Contrast the Australian Act s.87(1)(1): Appendix C.
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df xlCUlLle of enforcement ()/). In posing Che question whether the

\/L should be g;vcn the power to make such an order we are aware
that therc are strong objections to exccution, by committal or
otherwise, being allowed to issue except in respect of .an order
for a precisely ascertained sum. It may be that the appropriate
power would be that of declaration - leaving it to the wife to apply
for an. order. in respect of arrears if the husband disregarded the

declar@tlon. We shall welgome any views on this matter,

The Commencement of Maintenance

34 . ‘ It will be gencrally agreed that under the present law
great hardship may be suffered by a dependent spouse in the period
between the beginning of a temporary or permanent scparation ‘
AfolloWing a matrimonial quarrel and the date when the first mainten-
“ance payment arrives, In theory the wife's agency of necessity
provides a rather limited and unsatisfactory means whereby she can
obtain the necessaries of life for herself and the.children, In
paras.41 to 52 and 108 we consider the exact extent of this doctrine
and examine its continued usefulness, A more satis sfactory remedy is
provided by the National Assistance Act 1948 and the Ministry of
Social Security Act 1966 which, as we have seen above(jg), enable
the dependent spouse, without sufficient resources,; to obtain '
immediate relief, formerly from the National Assistance Board and now
from the Supplementary Benefits Commission, and also impose on both
husband and wife the duty to maintain each other and the children
but the level of maintenance payable under this social security
legislation is, for obvious reasons, generally lower and, in some
cases, consideranly lower, than the amount of maintenance which the
courts would eventually order on an application for maintenance

under s,22,

35. Although the High Court has power to éward alimony pending
shit in any case where a decree of divorce, nullity or judicial
separation is sought, there is no power under s,22 to make an interim
award where the wife is seeking periodical payments alone., It is
true that once the court has determined that the husband has been
guilty of failure to provide rcasonable maintenance, the court can
make an interim order to run until a final order can be made at an

ad journed hearing. On the other hand, by the time that this stage
has been reached a considerable liability may have accumulated by way

of arrears,
The court can backdate its order to run from the date of the wife's

(39)

application but not earlier . By the time that the court's award

37. Re Hudson /719667 1t All E,R. 110: paras,148-152 below,
38. See para 1/ above,
59. Mclellan v, Mclellan [‘95] P.138,
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is made the husband may well have spent all that he has earned in
the. period sﬁnce the summons was issued and may therefore be unable
to pay off the accumulated arrears as well as the current periocdical
péyments, In practice the 'courts are reluctant in most casecs Lo
backdate an order., If in the meantime, the wife has contracted
débts for the maintenance of herself and her children she too will:
bé unable to discharge them out of periodical payments as she

receives them,

36, Accordingly we recommend that the Divorce Court should have
power to award interim maintenance to any husband or wife whom the
other spouse is bound to maintain and who has applied under s.,22 (or

tvhatever provision replaces it) for maintenance, We believe that a

number of petitions for judicial separation at the presenttime are

made only for the purpose of obtaining a High Court order for alimony
pending suit and we expect the number of petiﬁions for judicial

separation to be substantially reduced if the law 1is altered as we

" recommend .,

]
V

37. Similarly, although the High Court at the present time -can

award a lump_sdm-as well as periodical paymeﬁts on the grant of
. . . Lo . 4 .
.divorce, nullity or judicial separatlon(*o), it has no power to

“award a lump sum to applicants under s.22, This seems anomalous

since, as we have seen, the court can already backdate an order to
the date of the application. Our recommendation, however, goes
further than simply turning a backdated order into an order for pay-
ment-df o lump sum to cover the arrears. We recommend that the éourt
should be free in making its final order to award a lump sum which
may exceed the total payments due since the date of the application.
It may well be right that the respondent shculd pay a lump sum in
respect of a‘period prior to the institutidn of the proceedings.

‘Moreover, a lump sum may sometimes be the appropriate way of awarding

future maintenance though it is less likely to be so than when the

-mapriage is ended by a decree of divorce or nullity.

38, Clgarly the powers of magistrates' courts to make interim
orders under s.6 of the Matrimonial Proceedings (Magistrates' Courts)
Act 1960 and their lack 6f any power to award a lump sum are matters
that we shall have to revert to in Appendix B in which we deal with

the law governing matrimonial proceedings in magistrates' courts.

Duration of Maintenance:

- 39. As we have seen, at present maintenance, under s.22,

cannot ever be made to last beyond joint lives; in other words it

40. Ss.16(1), 19 and 20 of the Act of 1965,
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ceases on the death of the paying husband although the wife still

11{\) and is in necd 7, In cases where maintenance is awarded

as ancillary to divorce or nullity proceedings it can, if the

husband is orderecd to provide security, but not otherwise, be made
‘to extend for. the life-of the wife, In paras.65~69 below we set

out th*_advanta"o and djsqdvqnté"cs of limjting unsecured maintenance
to JOJHL lives andconclude that the court when granting ancillary
reliefl shou]d be empowered Lo award maintcnance, whether secured or
unsecurcd ~to last for the llie of the wife (subJect, of course,

to a power for the husband or his persohal'representatives to apply
for a variation). The cése for this is particularly strong where
maintenance has been awarded but the ma irriage has not ended in |
divorce, The widow's sole remedy then will be to apply for
maintenance under the Inheritance (Family Provision) Act 1938 and,
ag.pointed out in para.72 below, the principles on which the court
has awarded maintenance under that Act are very much more restrictive

than those under which it awards maintenance inter vivos., Accordingly

we make the same recommendations here and the suggested clause so
provides, "

40. fi‘ It haé-béen suggested, hbwever, that a'spouse's right to
maintenance should automatically cease on his or her re-marriage.
-ThiS'is not so at present, Normally the ex-wife's maintenance will
be reduced if she re- marries and the ex- husband applies for a '
varlatlon(*?). But if she is widowed or again divorced and left
without means she may apply for an increase and not infrequently
will obtain it., The view is strongly held in some quarters that
all rights against a first husband should cease on acquiring a
second, and that a muéh—married woman should not be allowed to make
financial claims on a succession of husbands. This view seems to
have been recognised to some extent by the Inheritance (Family
Prov1510n) Act 1938 under which maintenance awarded to a widow or
widower ceases on his or her re—marrlaoe(*j) and by s. 26 of the
Matrimonial Causes Act 1965 under which no claim against the estate
of a deceased spouse can be made by an ex-spouse who has re-married
and any periodical maintenance awarded an ex-spouse ceases On re-
marriage., . There appears here to be an unresolved conflict of
principles. If it be the correct principle that re-marriage should
not destroy the right to be maintained, the provisions of the
Inheritance (Family Provision) Act and s.26 of the4Act»0f 1965 seem
to req&ire changing. If it be the wrong principle,-then all rights

41. She may, however, be able to obtain maintenance from his estate
by HN‘ippliCdLiOn under the Inheritance (Family Provision)
Act 1938 or 5,25 of the Act of 1965,

42, See Snelling v. Snclling /T9527 2 All E.R, 196,
43, S.2(a).



. Lo maintcnance should, it is thought, cease on re-marriage, That,
~of course, mJOhL occas sionally result in the State having to maintain

an ex-wife of a wealthy man, We invite views on this question,

" The Agency of Nccessity

41, . It w1ll now be opportune to consider with some care th ;
doctrine of the w1fe s agency of nccessltv whether it should be
~abolished and, 1if so, what should replace it. ‘

42, At comnon law a wife, in her’capaciﬁy of housekeeper, is
presumed to have her husband's authority to pledge his credit for
necessaries for the members of the household, This is merely a

s presumption which can be rebutted, for example, by showing that the
husband has forbidden heF to pledge his credit or has supplied her

“with an adequate allowance. to enable her to pay cash, Similarly
if a tradesman has supplied goods to the wife for which the husband
hés habitually paid, the tradesman will be entitled to rely on the

| wife continuing to have authority until he is informed that it has
been revoked, Both these rules are based on normal principles of

~agency and do not in fact depend on the presence of the legal tie

of matrimony.

43, ' Théée rules are, however, supplemented by a further one
which is generally describcd‘as "agency of necessity'" though really
it is a branch not of the law of agency but of matrimonial law,
Under this rule where the husband is under a common law duty to
maintair the wife but fails to do so she is entitled to pledge his
credit to the extent to which this is necessary in order to maintain
herself and any children of the marriage that the husband is liable
td maintain, In the reported cases on this subject the husband and
’ w1fe have been llVlng apart but presumably the rule applies equall
where they are living together, thereby imposing a limitation on
the extent. to which the husband can effectively revoke the presumed

- authority which the wife will normally have as housckeeper,

JAAR The exact extent of this so~-called agency of necessity 1is
not as clear as it might be partly because most of the decisions on
it are of considerable antiquity and do not appear to be entirely
consistent with the few modern ones. It is thought, however, that
the legal position can be summarlsed as Tfollows:- |
(a) The wife will be entitled to pledge her husband's
credit as agent of necessity only if he is under a
common law duty to maintain her. Hence, she will have
no- such right if she has committed adultery (unless

that has been condoned or connived at by the husband}



or has deserted him, or they have sepérated
voluntarily and she has agreed'to maintain herselfl
or to accept a specified allowance. In the last
case so long as he has paid the allowance it scems
that she will have no right to pledge his credit
even though the allowance is or becomes inadequate(44);
(b) 1If, however/ she has obtained a court order againét
“her husband and that proves inadequate, her common
law right to pledge his credit normally remains not- .
withstan?i;§ that the husband has duiy kept.up his
A

a High Court order to pay alimony (as opposed to

payments . That, however, is not so if there is
periodical payments under s.22 of the Act). That is
because s.20(4) of the Act expressly provides that

"If ... alimony has been ordered to-be paid ,,. and
has not been duly paid by the husband, he shall be
liable for necessaries supplied for the use of the
wiTe" and it has been‘said that "it is manifest that
/this subsection/ must be taken impliedly to exempt
from his common law liability in respect of necessaries
a husband who, after a judicial separation, has duly

1 (46)

(c) Although, while living with her husband, she will be

paid alimony which he has been-ordered to pay

presumed to have his authority to pledge his credit
for household necessaries even though she has means of .
her own, her authoriﬁy as agent of necessity only
entitles her to pledge his credit if she is without
adequate means of her own(47). It may be, though
this is not clear from the authorities, that the
range of '"necessaries" is also somewhat narrower than
the "goods suitable for the station in life of the
husband" for which she is presumed to be authorised
to pledge his éredit while the common household
‘remains, ' B '
(d) On the other hand, if the above quoted s.20(4) places
- ' the wife in a worse position in one respect it clearly
places her in a better position in another. If the
alimony has not been duly paid the husband incurs a

4t
45 .
46.

47

Eastland v. Burchell (1878) 3 Q.B.D. 432.
Sandilands v. Carus /1945/ 1 K.B. 270, C.A.

Ibid., per du Parcq L.J, delivering the judgment of the Court of
Appeal, at p.275.

Biberfeld v, Berens /19527 2 Q.B. 770, C.A.
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statutory liability to pay necessarics supplied for
the use of the wife even though she has forfeited

‘her right to pledge his credit because, for example;
she has committed adultery and even though she may
have acquired other means of her own. A husband.who

, does.not bother to obtain a discharge of an order for
alimony,when entitled to do éo but merely ceases Lo
pay, will, apparent%y, have no defence to actions by
anyone who supplies the wifeAwith necessaries,

(e} At common law the wife's right was merely to pledge
her husband's credit; she had no authority to borrow
money on his credit for the purpose of buying
necessaries, Equity, however, allowed the lender to

< : ' ' recover from the husband(48),

| (T} The authority of the wife extends so far as to entitle
"her to pledge her husband's credit for the purpose ‘

of instituting matrimonial proceedings against him

so long as the above conditions are fulfilled(49).

It has been heid, however, that this does not extend
to costs of obtaining a separation or maintenance
order in the magistrates' court(so).) The application
of the doctrine to costs of legal proceedings is

dealt with in para.108 below.

45. " The antiquated nature of the above rules hardly needs
stressing., 1In the words of Stable J.(Sl):

"This right of a wife, her right at common
law, goes back in our social history to the
" time when a woman was, for practical purposes,
a chattel, and, when the husband took the
. wife, he took, not only the woman, but every-
thing that she had, with the result that, if
. : he did not provide for her, she had no means
of providing for herself., It may be that the
changed social conditions and the completely
changed status of women may ultimately result
in some further amendment of the law",

In our view that ultimate result should now be achieved., The value
‘of the rule to the wife is undermined by being based on the common
law duty of the husband to maintain her; it ié subject to exceptions
which weaken its power to protect adequately the wife left by her

48. Dear v. Soutten (1869) L.R. 9 Eq.151.

49. Halsbury, Laws of England (Third Ed.) Vol.,19 para.1428 contends,
on the authority of certain old cases, that the wife can then
-pledge her husband"s credit even though she has means of her
own, But this 1s clearly incorrect since Biberfeld v. Berens,

supra: sce Nobarro & Sons v. Kennedy /1954/ 2 ALl E.R. GG5.
50. Cale v. Jamcs 178917 1 Q.B. 418, :

" 5t. ‘In'Nabarro & Sons v. Kennedy, supra, at p.606 G and H.
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husband in nccessitous circumstances. Its effectiveness has been
further diminished by legislative tinkering, as illustrated by

5.20(4)-

46 . i - It seems quite clear that at the present day the doctrine
is rarely invoked except in relation to the recovery of costs of
matriﬂoqial proceedings whére, as we shall endeavour to show else-
where(sz), its effect is detrimental to a rational restatement of
the law. So far as concerns its application in other circumstances,
there are only three reported cases since the War in which it has
been invoked and these are of some interest as they illustrate
"both . the circumstances in which there may be a need for a remedy
and the highly fictitious nature of the remegy based on agency of

(53)

necessity. The first of these cases was Sandilands:v. Carus .

There a charitable boarding-house keeper had taken in and cared
for the wife who was in poor.health, knowing that her only means
were 10/- per week under a magistrates' maintenance order and a
small voluntary allowance from her brother (which ceased on his
death shortly after).' Eight years later the wife cbtained a divorce
but the boarding-house keeper then successfully sued the hushand

for the cost of board and lodging. The second was Weingarten v,

Engel(54); There the husband had deserted the wife, During a

period of seven months he made no payments to her and her brother
gave her £90 which she used for the support of herself and the
children, Thereafter she instituted divorce proceedings and was
granted alimony pendente lite. The brother succeeded in recovering

the £90 in an action against the husband, Finally in Biberfeld v.

(55)

accepted from her brother a weekly payment of £5 per week for her

Berens a wife who had left her husband because of his cruelty
board and-lodging and purchase of necessaries, On the subsequent
'divprce, she was granted maintenance of £5 10s,0d. per week from
decree absolute. The brother then sued the husband to recover the
£5 per week previously paid, He failed because the wife had

capital of her own of about &£1,450,

47. It will be observed that in all three cases the circum-
stances were very different from the classic "agency of necessity"
case in which the wife pledges her husband's credit with a tradesman
on the purchase of necessary goods. Clearly no tradesman is going

to supply a wife on those terms., If the hushand has previously

52, Sce para.108.
55. Supra.
54. /19477 1 All L.R. 425.
55. Supra.
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ﬁﬁid the bills, sthe tradesman may go on supplying goods uhtil
notified that the husband will no longer accept liability. Once

he is told that, he will stop and if he takes legal advice no
_iawyer.will advise him otherwise since he will be safe only if the
conditions in para.44(a) or (d) are fulfilled; it is not practicable
for the tradesman to cross—examine the wife to determine whether

she has committed adultery,

48, Where the doctrine still has some continuing life is
where a relation or friend has supported the wife. Normally this

will be by advancing money -~ as in Weingarten v, Engel and

Biberfeld v. Berens - thus invoking the equitable gloss rather than

“the basic common law rule itself. Undeniably in such cases the
rule can work justice - brovided the plaintiff{ can overcome the
hidden traps associated with the common law responsibilitieé_of
a husband Tor the support of his wife, But fhe same result - at
less expense and with less risk - could be achieved by appropriate
reforms in the law and practice relating to maintenance, At
preéent, hardship arises because maintenance awarded in matrimonial

~nroceedings is not in practice dated back; interim alimony normally

dates from the filing of the petition and permanent alimony or

*-maintenance from final decree, When the wife proceeds for

‘periodical payments under s,22 the problem is aggrévated since there
is at present no power to make an interim aWard. It would be far
more sensible and inexpensive if the wife in her proceedings for
divorce or under s,22 were awarded a sum in respect of past
maintenance so .as to enable her to discharge her indebtedness to
those who have been looking after her previously. In fact the
court now has power to grant a lump sum, in addition to periodical

(56)°

If the court were given similar power on an application undeir s,22

- ones, on the grant of divorce, nullity or judicial separation

(and were also empowered on such an application to make an interim
award) and, if more use were made of this power, the nced to invoke
the independent remedy of an action based on agency of necessity
would disappear for all practical purposes. If such an action is

- brought entirely independently of the wife it may play havoc with

the maintenance arrangements which the court has prescribed for her,
for the husband's ability (and willingness) to keep up the payments
is likely to be adversely affected by judgment and execution against

him,

49, The only circumstances in which the root-and-branch

abolition of the wife's agency of necessity might operate unfairly

56. Ss,16(1), 19 and 20.
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ivwhere the wife's proceedings abate because of her death before she
iLawarded maintenance., Logically where the wife is claiming the
award of a lump sum in respect of past maintenance her death ought
not to cause the claimto akate. Elsewhere in this paper(ii) we
suggest that arrears of maintenance under a court order should be
enforceaﬁle as a debt and therefore survive death, We see no reason
why this should not be extended so as to entitle the wife's

personal rcpresentatives fo continue the suit so as to recover

judgment for a lump sum in respect of maintenance prior to her death,

50. An alternative method of approach would be to.recognise
openly that the well-wisher who helps to maintain the wife is to
“that extent fulfilling the functions of the Supplementary Benefits
Commission ahd should therefore be given rights against the husband
gimilar to those which the Commission has. The great difficulty
about tnis, however, is that, whereaé the Supplementary Benefits
Commission has a machinery for assessing need and well-defined rules
as to the extent of the benefits that it will provide, the well-
“wisher has neither, MHence, it is impracticable to afford him a
summary remedy to recover from the husband what he has paid to the
‘wife in the same way as.the Commission has a remedy. It would, no
doubt, be pocsible to provide that where maintenance has been
awafded'under any court order and the husband has failed to pay it
in full, the husband should be liable to the extent of the amount
unpaid to anyone who has helped to maintain thé wife., This would
at least eradicate some of the anomalies flowing from the present
statutory gloss on the agency of necessity doctrine which are
pointed out in para.44(b) and (d). But it would not be altogether
satisfactory from the point of view of the well-wisher who would
nced to investigate the exact state of the accounts between husband
anrd wife, Nor would it cover the situation where there is no
existing éourt order, It could. be extended to cases where maintenance
is payable under an agreement, but could not easily be extended to
situations in which the extent of the husband's liability has not

already been settled either by a court ordep or agreement,

51. ~ No solution could be regarded as satisfactory unless it
applied mutually, as.the agency of necessity doctrine does not.
Where the circumstances are such that the wife is in breach of her
obligation to maintain the husband she too shOuld.be liable if her
obligations are discharged by a third party - just as she is liable
to reimburse the Supﬁlemcntafy Benefits Commission, We doubt if

anyone would favour extending the present agency of necessity

57. See para.150,
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doctrine so that a husband could, in corrcsponding circumstances,

be regarded as entitled to=plcedge his wife's credit for necessaries.,

52. . In our view the agency of necessity doctrine is an
'nﬁpchrohism which on balance docs more harm than good. The
ochasjons on which the wife is helped by it appear to be very rarec
jnbeed.‘ What may be of value to her dre her presumed autnority as
hohsekeepcr and the fact that a tradc man to wnom her hushand has
held her out as having his quthorlty is entitled to assume that that
authority continucs until he learns the contrary, and these we do
not suggest altering in any way. Whatever residual value there

niay be in the wife's agency of necessity could be better secured

in other ways. We accordln"]y rccommend that thé doctrinc should

be ﬂbollshed but that: ) » -
(a) Lhe court should be cmpowercd

g (i) to make an interim award on any appljcatlon
for maintenance, and

(ii) when making its final order to award a
lump sum in respect of maintenance wnich the
other spouse ought to have provided in the pﬂst,(Jﬂ

(b) a claim for a lump sum in respect of past maintenance
sitould not abate because of the death of Lhe claimant
whose personal representatives should be cntitled o

cointinue the suit.

PART I11

ANCILLARY RELIEF IN THE DIVORCE COURT

53. In this Part and Part IV of the Paper we seck to analy
the law governing ancillary relief in procecedings in the -.vorce
Court in order to point out anomalies and uncertainties in so far
as they have not already been dealt with in Part II. Except where
“otherwise stated reference to sections are to those of the

‘Matrimonial Causes Act 1963.

Intoxum,\ljmonv

54. This can be ordered in all types of petition, whether the

rclicf sought is divorce, nullity,-judicial separation or resti--

tution of conjugal rights. It can never be ordered in favour of

the husband, except where the wife is petitioning on the ground of .

her husband's insanity(ss). It can always be ordered in favour of
the wifle cxcobt where she is petitioning on the grounds of her

husband's insanity. It may be ordered whether the wife is allegedly

58. In practice it is not awarded if he is being maintained in a
SLatc institution,
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the _guilty or the innocent party; at this stage in the proccedings

thedh has been no determination of guilt.,

N
VMaintenance

55, This may'be ordered on the grant of a decree of divorce
or, by virtué of s.19, of nullity. It may take the following
forms(59) ' ]
(a) Secured maintehance, which may be either a lump sum
or an annua} sum payable for any term not exceeding
the life of the wife;
(b) ‘Unsecured maintenance, which must be a weekly or
monthly sum and cannot be made payable beyond the
!joint lives of the husband and wife. This rule lays
down a maximum but not a minimum period, because,
by virtue of ss.29(2) and 31, the court can discharge,
A vary or suspend the order. But it cannot, as with
secured maintenance, extend the period beyond the
joint lives to cover the life of the surviving wife; or
(c) An unsecured lump sum, which is distinguished from
a Ysecured" lump sum by the fact that the husband
will never get it back; in the case of a secured
lump sum he will get back whatever is left on the
death of his wife: i.,e, the capital sum, less any
advanrcements which had been made to the wife in

accordance with a power contained in the settlement,

56, As with interim alimony it cannot be awarded in favour

of the husband except whén the wife obtains a divorce on the ground
of her husband's insanity. Again, as with interim alimony, in that
case it cannot be awarded to the petitioning wife. The Morton

(60)

that in some cases it would be reasonable that the wife should

Comnission recommended the removal of this anomaly, pointing out
‘maintain the husband but in others that the husband, although insane, -

should help to maintain the wife.

57. - As with interim alimony, it can be ordered whether the
wife is petitioner or respondent and even if she has committed
adultery, but the section states that where secured maintenance
is awarded the court must have regard '"to her fortune (if any),
his ability and the conduct of the parties",., The limitation of
this directive to securedmaintenance, as opposed to unsecured
maintenance or a lump sum, 1s misleading for the court has regard

(61)

to these considerations in all cases . An attempt was made in

59. S.16,
60, Cmd. 9678 para.497.
61, . /1955/ P.215, per liodson L.J. at p.238; Davis v. Davis

196 5 W.L.R. 1157, per Willmer L.J, at p.it60
per I
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the 1965 consolidation to generalisc the statutory dircctive but
the attempt-failed since it was felt that tiis would cxceed the

perinissible bounds of consolidation.

Permanent Al imony

58. This can be awarded on the grant of a decrec of judicial

% L . . . . 62 ' ' L,

Teparatlon or restitution of conjugal rlghts( ). It can be awarded
S

“only to the wife, except (as in the case of divorce and nullity)

where the wife has petitioned on 'the ground of her husband's
insanity, in which event the nusband can, but the wife canrot,
obtain permanent alimony. On a judicial separation (as on a divorce}

it can be awarded to her whether she is the innocent or guilty

"party; on restitution it can be awarded only if the decree is made

on her application,

59. Permanent alimony is less advantageous to the wife than
gn order for periodical payments under ss.2t and 22 because it cannot

(55) f

be secured . Hence, no wife who is properly advisecd.and whose

“husband has property available to provide security will apply only

for a judicial separation and alimony. She will either apply first

for a decree for restitution of conjugal rights and for secured

* periodical payments; if she obtains tiis she can retain it (subject

‘to the power of the court to vary or discharge it under s.31) not-

withstanding the subsequent judicial separation. Alternatively sae
can, either before or after the decrec of judicial separation, apply

(64)

for secured periodical payments under s.22

60, In effect, therefore, permancnt alimony for the wife has

only one minor use in practice: a lump sum can be awarded instead or
in addition, There is also the point referred to in para.44(b)
above: viz., that if the husband fails to pay the alimony due, he

is ékpressly stated by s.20(4) to be liable for necessaries for the
use of the wife. In other respects a better remedy is available

in the form of periodical payments. On the other hand it does ‘
perform some function as relief for the husband., This is because

it is the only way that he can obtain financial support from his
wife if she is granted a judicial separation on the ground of his
insanity. ‘

Periodical Payments after Restitution'Decree

61, Under s.21 where a decrce of restitution of conjugal rights

is made on the application of the wife, the court may order the

62, S.21(1)(a).
63, Seec para.55 above,
64.  King v. King /19547 P.55, C.A,; llodses v, llodges /19637 p.201.
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huﬁ%xnd to pqy to_ the wife, il the decrce is not complicd with, such
periodical payments as the courL thinks just, Though the statute
does not expressly say so, such payments cannot be made to last

(65)

.beyond joint lives

62. Under s.21(3) if the husband obtains an order for resti-
tution of conjugal rights ggainst the wife and she -is in rcceipt of
any profits of trade or earnings, the wife may be ordered to pay him
or their children "such part of the profits or earnings as the court
thinks reasonable to be paid periodically by the wife", This, the
only present power to order the wife to pay "maintenance" to the
husband (except in cases of his insanity), is, for no apparent
reason, limited to cases Wheré he obtains a decree of restituticn -
a‘ remedy which is hardly ever used and should be considered for
abolition in a reformed divorce law, It also seems anomalous that
the payments can be awarded only out of profits of trade or earnings

and not out of unearned income.

63. Whereas maintenance payments,are.éxpressed to be either
"annudl" sums or "montihly or wee&ly” sums, periodical payments are

66
ﬂerely described as "periodical" with no limitation on the p“FlOd( ).

Simplification of Forms of Maintenance

64 . We seec no justification for the continued distinctions
between the Various forms of maintenance and the modes of their
payment., Interim alimony, maintenance, alimony and periodical payments
should be abolished and replaced by a single form of periodic

Tinancial relief, available in all classes of matrimonial proceedjn
which the court could award to either spouse or any children, It
would be known as maintenance and'could be permanent, interim or
limited until the occurrence of a specified event or the expiration

'of a particular time. An order made pending the hearing of a suit

for divorce or other principal relief should continue in force .
after the decree unless the court otherwise ordered. As in the
case of maintenance as principal relief, the court should have the
fullest power as to the nature of the order and in all cases it
snoild be possible to order secured maintenancé.

Duration of Maintenance

65. It will have been observed that in most cases maintenance
caninot be ordered to last beyond the joint lives of the spouses,
An order to last for the life of the recipient can be made only in

65. Tangye v, Tdnﬂyo /19147 P.201,

. ‘Alimony is simply described as such with no implication that
this jimplics pLFlOdJCJLy except that 1t is distinguished from
a lump sum.

- 30 -



" relation to sccureoed maintenance granted on a decree of divorce or
nullity., In‘our view-these limitations should be swept away and the
court should be cmpowered to make an order to last fTor any period
not excceding the life of the recipient whenever awarding maintcnance

and whether or not the maintenance is ordered to be secured,

66;~ " The suggestion that this proposal should extend to A
unisecured maintenance ‘perhaps requires justification. It may be said
that unless the husband (we asSume that he is the party ordered to
pay) has capital, there will be no point in ordering maintenance to
extend beyond his death since there will be nothing'from wnich to
pay it., There are a number of answers to that, The fact that the
husband may presently have no capital suitable to afford security
certainly does not mean that he will necessarily leave no estate
when he dies. This is now recognised by the Inheritance (Family
Prowision) ‘Act 1938 and s.26 of the Act of 1965 which respectively
entitle a widow and a former wife to apply then for maintcnance cut
-of the estate., Nor does it follow that beéausc a husband has some
capital the court will order secured maintenance to the full extent
of that capital or at all. In ordering security the court thinks
primarily of how much of the husband's capital ought to be tied up
to guard against a default in payment; the question whether or not
maintenance should extend for the wife's life is not treated as the
primary consideration in ordering security. Yet it is only to the
extent that security is ordered that the wife can, at present, obtain
maintenance for her life. Secondly, it may be argued that practical
-difficulties may. be éaused if tne maintenance is to continue after
the husband's death in cases where no sum has previously been set
. aside to secure the payments, Hence, it is said, the present
solution is preferable, namely, to end unsccured majintenance on the
death of the husband but to entitle the wife to make a ncw appli-
cation after his death under the Inheritance (Family Provision)
Act 1938 or s.26 of the 1965 Act. That ohjection, however, scems to
be sufficiently answered by the fact that many estates are subject
to iiabilities to pay continuing sumé (annuities, charitable
donations, etc,) and this does not in practice cause insuperable
‘difficulty. | |
67. . As the law now stands there are a number of reasons why it
would be more convenient for the recipient of maintenance, if unsecured
~as well as secured, maintenance could be made to run on for the
.duration of the payee's life in preference to having to rely on the
making of an application, under the Inheritance (Family Provision)
Act or s.26 of the 1965 Act, after the payer's death, If the powers

A}

- 31 -



of the court to vary or discharge orders (sce paras,88-97 below)

P

iﬁd to enable the wifc to recover arrcars outstanding at the
Nwdband's death (see paras.148-152 below) were made adequate as we
propose, two of these arguments would disappear, There is, however,
the further difficulty that the court does not exercise its powers
under- the Inheritance (Family Provision) Act or s.26 of the 1965 Act

._(or hés not untjil recently -~ see paras.72 and 73 below) in the

same ﬂay as it does when awarding maintenance inter vivos, Further-
‘more these provisions appfy only if the dececased died domiciled in

England., Hence the husband can defeat the wife's claim by changing
his domicil, So he can by disposing of his property inter vivos to

his mistress or children, S -

- 68, However, even if the courts exercised their power under
the Inheritance (Family Provision) Act or s,26 in the same way as

they do when awarding maintenance inter vivos, we would recommend

that the court should be empowered to award unsecured maintenance
for the life of the payee, If the court had this wider power to
award maintenance continuing for the life of the wife it would be in
a better position to deal with the intractable problem of her loss
6n_divorce of a widow's pension rights(67). It is true that,unless
‘there is an earmarked fund out of which the maintenance is to be
paid, a temporary cessation of payments on the dcath of the husband
is dften inevitable, if only because there will be no one to pay it
until a grant of probate or letters of administration is obtained,
On the other hénd, since unsecured maintenance is the rule and
cecured the exception, the wife or ex-wife under the present system
usually suffers a cessation of maintenance which lasts until she
succeeds in a claim under the Inheritance (Family Provision) Act or
s,26., She would certainly fare better if her rights remained until
the executors applied for a variation, This might be cheaper than

a fresh application and generally the executors would be in a better
pbsition to apply than the wife or ex-wife, The estate might

suffer unduly if there was delay on their part in applying for a
variation which would be appropriate, unless the court, when it made
the original order, was able to foresee the position on the husband's
death with unusual accuracy. On the other hand this hardship

could be avoided by backdating the vafiation.

69. We have already, in connection with maintenance as
principal reiief, raised the question whether an ex—spouse's right
to maintenance should not ccase on re~marriage(68). The same
question arises, of course, in connection with maintenance as

ancillary relief and we should welcome views on it,

67. Sece paras.182-210 below,
68. Seec para.40 above.

-
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rMaintenance from Estale of Dececased Snouse

70. Under the Inheritance (Family Provis lon) Act 1938 as

(69)

salintenance out of a deceased's estate if he or shiec has not made

amended a wifc or husbhand or dependent children may apply for

rcasunau]c provision for tiem, Under ss,26-28 of the Act of 1965(/O}
a like right is affordcd to a divorced wife or husband who has not

ﬁc -married, These pFOVlSlOnS will be dealt with in grecater detail

'_1n our subsequent study of the law of family property. Even on the

present basis of family property they are in need of review notwith-
standing certain improvements made by the Family Provision Act 1966,

but here no more will be said than is strictly necessary in the

‘present context. The -Inheritance (Family Provision) Act is not

‘technically ancillary relief in matrimonial proceedings; indeed

jurisdiction under the Act ‘is not exercised by the Divorce Court but
by the Chancery Division and, in the case of -small cstates, the
county court., But it performs the same function as regards Separabcd

spouses as does s, 26 of the Act of 1965 in the case of divorced

couples,

71. These provisions partially f1l1l the gap left by the fact

that, at present, maintcenance awarded intcr vivos to a wife normally

ceases on the death of the.husband. It is unlikely that the husband
will have provided for her in his will and if there has been a
divorce she will not ihherit on his intestacy or be entitled to a
oension as his widow, Hence, she is given the right to apply to

the court for maintenance out of his estate if what she acquires

under his will or intestacy is not such as to make reasonable

_provision for her maintenance, Such reasonable provision as ine

court thinks fit may then be made either by way of periodical paynents

~terminating not later than the wife's death or re-marriage or by way

of lump sum, It will be observed that the husband is afforded a like

right notw1thtandJng that at present the wife is normally under n¢

~legal llablllty to maintain her husband., When the application 15 by

a divorced wife or husband under s.26, no application can be made
(71)

if he or she has re-married and the court must have regard, inter

alia, to any application for malntcnqnce inter vivos and to the order

(72)

made on such application

72. - The principles upon which the courts have acted in making

‘an award under these provisions have been very different from those

- applying to awards of maintenance inter vivos. The test applicd has

69, The amended Act is reprinted in the Third Schedule to the

Family Provision Act 1966,
70. As also amcnded by the Family Provision Act 1966,
71. .5.26(1), S -
72, S.26(4). - S S -
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nowsbeen what it 1is recasonablce for the husband to pay, but whether he
~ wa_sunreasonable in not making more adequate provision for the wife,

(75)

There is a very recent case in which the husband had been paying

£1 a week to his wife under a separation agrcement and it was held
- not unreasonable Tor him to make no provision at all {or her out of

his estate of £1,000 which he had left to the other woman with whom
he hadvbeen~living for many years, Stamp J. said(74):
J "It would no doubt have been reasonable for
' the deccased out of his very small estate to
have made up to his wife the £1 a week she was
to lose by his death, but a judge cannot inter-
fere with the deceased's dispositions merely
becausce he tninks that he would have been
inclined, if he had been in the position of the
- deceased, to make provision for the claimant,
The court has to find that it was unreasonable
on the part of the deceased to make no provision
< ... or ... not to make a larger provision",

He was also prebared'to accept that:

"where the decceased's estate is so small and

the means of the claimant so exiguous that the
only effect of making provision for the claimant
will be pro tanto to relieve the National
Assistance Fund, it would not be unreagonable
for the dececased /to make no provision/".

<In'ge Watklg§(75) it was held not unreasonable to make no provision
out of a large estate for a mentally defective daughter who was

being maintained free of charge under the National HHealth Service.
lThese cases Were brought undef the Irheritance (Family Provision)
Act, not under the Matrimonial Causes Act. Although the wording of
the two Acts is not identical there appear to be no material
differences and in Re Talbot(76) it was held that the same principles

should be apnlied.

73. As illustrated by the cases cited; theseﬁprinciples are

very different from those that would be adopted when awarding

y(77)

“maintenance inter vivos: c¢f. Parry v. Parr . However, some

Divorce Judges seem to be striving to interpret thcir statutory
powers rather more liberally than the Chancery Judges have done.

In Re Bellman Decd.(78) it was argued that, as the Matrimonial

Causes Act required the court to "be satisfied" that the deceased
had not made reasonable provision, whereas the 1938 Act merely
required the court to be "of opinion" that he had not done so, the

73. 'Re E. Decd. /1966/ 1 W.L.R. 709.
74. Ibid. at p.714 D and E.

75.. (1949) 65 T.L.R. 410,

76.. /19627 1 W.L.R. 1113,

77. (1966)110S.3.247 and "The Times" 10th March 1966, C,A, It is
interesting to observe that Harman L,J. pointcd out that a husband
is not .entitled to parc down maintenance by rclying on payments
from the National Assistance Board, letting the tax-payer
shoulder his liabilities,. ~ ‘

78. /T9637 P.239. - 34 -
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/ onus under the Matrimonial Causes Act was even heavier, Scarman J.

: did not merely rcject this view but said that the duty of the court
wags siuply "to reach a conclusion as to;whether or not it is

‘éstab]ished by the evidence that it would have becn reasonavle for

the deceased to make provision for the maintenance of the ;

applicant"(?9). This approach was followed by Simon P, in Roberts v.

ggborts(SO),A This, sindced, appears to be preciscly what the legis-
lature has said in both Acts. If it were consistently applied there

- would be less difference between maintenance inter vivos and

maintecrance from a deceased's estate.

T4 . In view of the conflicting interpretations by the courts
of the Inheritance (Faﬁily Provision) Act and s.26 of the Act of 1965
o we suggcest that the language of these sections be reconsidered,
Further we think that consideration must be given to the question
whether a claim under s.26 should be barred by re-marriage and
whether periodical maintenance awarded under that section or the B
Inheritance (Family Provision) Act should automatically cecase on
re-marriage. I the general rule remains that re-marriage does not
“end a right to claim maintenance (itself a question which we have

(81)y

raised for consideration we Tind some difficulty in supporting
‘- these exceptions to the general rule, We shall welcome views on

tinis,

Unsuccessful Petitions

-75.' If the claim for substantive relief (divorce, nullity or
judicial separation) fails, sb, at present, does the wife's claim
for maintenance by way of ancillary relief. The assumption seems
to be that if the substantive petition is dismissed the parties will

- fesume cohabitation or that, if they do not, the wife will have

. _ forfeited her right to be maintained., The first assumption 1is

obviously unfounded. The parties occasionrally come together again
“after a decree nisi or remarry after a decree absolute, but we can
recollect no case in which they have been reconciled after the
dismissal of contested divorce proceedings. To the bitterness of a
broken marriage has then been added the bitterncss of defeat - a
combination not conducive to a reconciliation, Whether the second
assuﬁption - that the wife will have forfeited her right to be
maintained - 1s well-founded depends on the circumstances, Had she
been divorced the court could have granted her maintenance even
though she might have been the guilty party. But if, not having

been divorced, she claimed maintenance in new proceedings under s.22

79. 1lbid. at p.243,
80. /1965/ 1 W.L.R. 560.
81. Sce para.40 above,




sié might not fare as well, Normally a wife petitioner who failed
to establish her case would be in desertion if she Tailed to return
to the husband and therefore would rot be entitled to maintenance
under $.22 as now worded, But the husband might become the deserter
if she made a génuine offer to return and he declined her offer,

And if she had failed to establish a case of cruelty she might
neverthelcss be justified,in leaving him if his conduct was such as
to make it recasonable for her to do so,gaespite,the fact that the

conduct did not amount to legal cruclty.

76. ‘We know bf no case in which application under s.22 has been
‘made after unsuccessful divorce proceedings; the overwhelming
majofity of petitions are successful so that the question rarely
grises, The défects in the present law are not therefore a matter
-of great importance but on balance we think that the law could be
,improvgﬂ by empowering the court to grant maintenance notwithstanding
‘that‘ajpetition for divorce, etc., is dismissed (thus making it
unnecessary to start new proceedings). This is the position in
_Australia(Sz). It has been urged on us that the prospect of this
“relief would ehcourage irresponsible separations, the parties

feeling that they héve nothing to lose., We think on the other hand,
thaﬂ the Coﬁrt which has head the petition is in the best position to
do justice between the parties, though it may well think it advisable
té adjourn the issue of maintenance to be dealt with in Chambers at

a later date when their intentiomsfor the future have become

cléarer and some of the heat has died out of the dispute.

7. In the Australian legislation the court may not make an

(83)

that the proceedings for the substantive relief were instituted in

award in favour of the unsuccessful petitioner unless satisfied

good faith and that there is no reasonable likelihood of reconcili-
ation, We think it obviously right that the court should be able
"to award the successful respondent maintenance and We think that
the exercise of the power to award it to an unsuccessful petitioner
should be subject to a safeguard - but not the same as in the
Australian legislation. As we have already said, we think Qhat the
" prospects of reconciliation in these cases are minimal and WeAthink
that the subjective character of the test of good faith in the
institution of proceedings would be improved by substitution of

the objective test of whether it was reasonable to institute the

proceedings.

82, Sec s.89 of the Matrimonial Causcs Act 1959 (Appendix c).

83. Sec the amending Matrimonial Causes Act, No.99 of 1965
(Appendix C).
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78. Under s.17 on granting a .decrcc of divorce or nuillty(&')

the court may vary any "ante-nuptial or post-nuptial settliements

(85)

for the benefit of the parties or the children . Further, where

(86

- of the adultery, desertion or cruelty of the wife the court may

the court grants a divorce (or judicial separation by reason

order her to settle any of her property for the benefit of the

innocent husband and/or children(87).

79. It will be observed that s.17(2) is available only in
favour of the husband and only if he is the innocent party. On this
occasion it ié the.husband in whose favour there is discrimination,
Anomalously, there is nofpower to order a husband (innocent or
guilty) to settle his property. The Law Society has drawn our
attention to the fact that this can have particularly regrecttable
consequences as regards the children., If the husband divorces the
wife a settlement of the wife's property may be made on the

children who may, indeed, benefit still further, Since_the court can
order any damages recovered from the co-respondent also to be
Asettled(ss), If, however, it is the wife who divorces the husband
the children are in an inferior position since no settlement of the
. husband's property can be ordered, Admittedly he can be ordered to

secure a lump sum in favour of the children(89), but not after they
reach the age of 21, even if they continue to require support during
a period of full-or part-time education or training. Any subse-
quent payments to them by the husband will be voluntary payments

and thercfore liable to estate.duty if he dies within five years.

80. If there is alréady an ante- or,post—huptial settlement
the wife and children will be in a better position since this can
‘be varied in their favour under s.17(1). And fortunately a very wide
-interpretation has been given to the expression "ante- or post- A

nuptial settlement'"; it has been held to cover any inter vivos

-disposition on the parties to the marriage or either of them in a
nuptial capacity other than an absolute disposition in favour of
one of them alone. It enables the court to go further than it
could under subs,.(2) because it may vary the rights of all the

- beneficiaries under the "settlement" so long as it acts in the

overall benefit of the children and the innocent party.

84. 8.19,

85. S.17(1).

86, S5.20(2).

87. S.17(2).

88. Scc para.i29,
89. '5.34(3).

a
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§T{ Some anomalous resdalts can flow from the joint effect of
the two subsections, If, for example, the husbhband and wile acquire
a housc as beneficial joint tenants or tenants in common this
apparcntly constitutes a settlement which can be varied(go). ir,
howevér,'the house is owned by one spouse alone, even though as a
resuli of a'gift by one to the other, there is no variable
settlément(9?)
settle it for the benefit of the innocent hushand and children

. If it is/the wife who owns, she can be ordered to
under s,17(2). But this cannot be done if it is the husband who
owns, The court's powers are then_limited'to using it as security
Tor secured maintenance, If it wishes the wife to be entitled to
livé:there, all it can do is to exercise persuasidh by providing for
reduced maintenance so long as the husband permits the wife to

reside in the house,

82, Subs.(1) applies only where thé'marriage has ended. Hence
there can be no variation of settlements on a grant of judicial
separation notwithstanding that in practice this may frustrate the
- whole basis on which the marriage settlement was made, On the

"~ other hand the wife may, under subs.(2), be ordered to settle her
property where the husband obtains a judicial separation. But she
canﬁot be ordered to do so where he obtains a decree of nullity.
The historical reason for this is that it was intended to operate
.oniy where she had committed a matrimonial offence and hence it

was thought that it should have no application, for example, where
he was incapable of consummating thevmarriagé. But the border-line
between divorce and'nullity has now become so blurred that there
can be no justification for retaining the distinction. A wife who
has wilfully refused to consummate or who conceals the fact that
she was pregnant by another man at the time of the marriage may be
és cﬁlpable as one who has committed adultery, crﬁelty or

desertion,

83. A final anomaly is that apparehtly the court has no power
-under s.17(1) to vary the terms of a settlement created by will,

notwithstanding that the will directs that the funds be held on -
_ )

the same trusts as the marriage settlement(gz’. This can produce

anomalous results for it may be entirely arbitrary whether, and

(95)

to what extent, the settlement is inter vivos or by will

90. Brown v. Brown /1959/ P.86, C.A.; Cook v. Cook /1962/ P.235,C.A.
91. Prescott v. Fellowes ZT95§7 P.260, C.A. Particular difficulty

can arise if the spouse wiho owns disappears after the divorce.
92, Garratt v, Garratt 179237 P,230.

9%, As in Garratt v. Garratt.
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84 We rccommbnd that the court should be given a wide power,

(94)

such as that possosscd by the Australian courts to order either

party to settle property for the benefit of all or any of the partics

(95) o

to, and the children the marriage and to vary ante-~ or post-

(96)

nuptial settlements made, whether inter vivos or by will . The

court could, for example, order one party to settle a capital sum
for investment in the Unit Trusts now administered by the Public
Trustee so that the income was payéble to the other party for life
The joint effect of the power'to settle and to vary existing scttle-
~ments would also enable the court to deal more adequately with
problems concerned with the home, The Matrimonial Homes Bill, now
before Parliament, will when enacted help in this regard put its
provisions are limited; it does not, for example, deal with the con-

tents of the home but only with the home itself.

'85. At the present time, applications under s,17 of the Married
Women's Property Act 1882 to settle disputes between husband and
wife as to the title to, or pbssessibn of, property, can be made in
divorce procecdings, provided that the application is made before
.the decree absolute, Frequently, however, disputes do not arise
gconCerning, say, the matrimonial home until after decree absolute,
Itvis anomalous that whereas applications concerning liability to
maintain a former spouse can be dealt.with subsequently as part of
the original divorce proceedings, disputes about property cannot.
Accordingly, we recommend that the power of the court to determine
property disputes between husband and wife under s.17 of the Act of
1882 chould be exercisable after as well as before a divorce. Further
we would invite views on whether the powers of the court under the
two ss.17 should not be merged so that at all times the court will
have 5ower to deal with the property of husband and wife in accord-
ance with equitable principles and having regard to the parties'
conduct and needs rather than on the ba51s of strict proprletdry

(97)

rights

94 . Matrimonial Causes Act 1959 (Austr.), s.86 (Appendix c).
95. Up to the same age as we recommend for maintenance orders; para.18C

96.. 1t does not matter whether the settlcment -is made by one or
both or by a third party.

97. After a conflict of judicial opinion it now seems to be
generally accepted that the court at present must give effect
to existing proprietary rights, if asccrtﬁinablc, in appli-
cations under s.17 of the Married Women's Property Act:
National Provincial Bank v. Ainsworth 429627 A.C, 1i75;
Bedsonn_v. Bedson /1965/ 2 Q.B. (66, C.A.

-39 -



Vo e PPt AN R Ao e

Maintenance Agreements

Sﬁ;/ $.24 of the Matrimonial Causes Act 1965 cenables the

court (or a wagisfrates' court within certain ljmjts) to vary the
terms of a maintenance agreement (as defined by s.23) where there
have been Lhanqes of ¢circumstances or the agreecment does not '
COnLaln proper flnanCLal arrangements for any child of the marriage,
Since this power 1is declared to be without prejudice to any other
powers of the court to make an order for financial provision and
since s.23 invalidates'any provision pgrporting to restrict the
right to apply, it does not add much so far as the wife is concerned.
On the other hand, in the rare case where the agreement provides
‘for payment of maintenance by the wife it does confer on the
‘husband rights which he would not otherwise obtain. By s.25, where
the agreement provides for the continuance of payments after the
death of one of the parties, application to the court can be made
after that death, To that extent it can be used by either spouse
as an aiternative to s,26, Because of the wording of the section
the courts have given a somewhat restrictive interpretation to
their powers and are reluctant to vary the agreement if the changed
circumstahces are ones which the parties contemplated as
‘possibilities at the time wnen the agreement was entered into(98).
-We invite views on whether the court should be given a wider
discretion. | | |

87.. It should be noted, however, that the sections apply

only to agreements made "for the purposes of their living
separately”(99). Hence the court has no power under these sections
to vary agreements made with a view to reconc1llatlon( ). This

can operate unfairly, for it is clear that at common law such an
agreement cannot preclude an abplication by the wife for periodical
payments under s.22, Hence, in effect, the wife can apply for
increased maintenance but the husband cannot get a reduction of

the maintenance prescribed in the agreement (except on a divorce

or nullity decree when it could presumably be varied as a post-
nuptial settlement), Furthermore, ss.24 and 25 apply only to
agreements made during the marrlageor‘WJthln six months after
divorce or nulllty(z). 23, however, is not so limited. Hence if,
say, a year after divorce, the parties enter into a malntenance-
agreement this will not preclude the wife from applying for an

increase of any maintenanceorder but the husband will be prevented

IW

98. K. v. K. /1961/ 1 W.L.R., 802, C.A.; Gorman v. Gorman /1964/
W 1440, C.A. - .

(o)

(N
oo -
-t

\Jl

.L.R.
25(2).
1 LoV, Vwarp /19597 P.23.
2. Ss.24(l) and 25(1),

-3
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from applying for a recduction of the maintenance prescribed in the

agreement. We recommend that these restrictions should be removed,

Variation and Discharge of Orders

88. The court has powcr under s,31 to discharge, vary or
suspend any order made under the following sections and to revive the
operation of any order so suspended, other than an order for the
payment of a lump sum: s.15 (interim alimony), .16 (maintenance,
secured or unsecured), s.20(1) (alimony), ss.21(1) and (2) and 22

(periodical payments), and s.21(3) (settlement of wife's property

~or payment {rom her earnings on restitution of conjugal rights).

In exercising this power the court is directed to '"have regard to

all the circumstances of the case, including any increase or

11_(3)

Ancmalously, although there is power to vary an order for settlement

decrease in the meansof either of the parties to the marriage .
of a wife"s property made on a decree for restitution there is no
such power in the case of a similar order made under s.17(2) on a
divorce or under s.20(2) on a judicial separation, Différent con-
siderations may apply on a divorce, which finally ends the marriag69
but jﬁdicial separation and restitution seem indistinguishable for

this purpose,

89, Although secured maintenance can be varied or discharged,
it is doubtful whether there is a way in which this can be done

after the death of the husband(é). It can now, in effect, be

varied upwards by making a Supplémental'award under s,26, but whether
and if so on whose application, it can be discharged or varicd

downwards, remains in doubt,

90. These doubts do not apply to an order made after death
under s.26. S.27 provides for discharge, variation or suspension
of such an order and subs,(2) lists those who may apply. These
include any former spouse, any dependant and the trustees or

beneficiaries of any relevant property.

91. Unsecured maintenance awards in favour of children may
apparently be varied as a result of the provisions of,s.34(5),

. 3
which states that where a court has power to make an order under

s.34(1) "it may exercise that power from time to time", On the other

hand, there appears to be no power at all to vary an order for
secured maintenance in favour of a child. Subs.(3) does not contain
the mystic words "from time to time" and there is no express power

to vary equivalént to that in s.31 or s.27.

3. S8.31(3). . _
4. . Mosey v. Moscy & Barker /19567 P.26,
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§t;/ ) A variation order can be backdated even if this has the
effect of remitting payments already due(S) But if this is done the
court cannot order the repayment of money already paid, even though
the wife has concealed the change of circumstances (for example her
remarri age) which Justlfled the reductlon(G). On the other héﬁd
1f(7)3 the orlglnal ordpr was rescinded because of non-disclosure

on thq making of the decrge, presumably money paid under it would

be reéoverable. ‘ ' :f

93. Where the order is registered in a magistrates' court

under Part I of the Maintenance Orders Act 1958, an application to

' (8)

'So far as concerns an increase in the amount, the powers of the maga-

strates' court are limited(9)
, (10)

~vary will normally have to be made to the magistrates' court

, but the court may remit the appli-
tation to the High Court ’

94. Once an order varying an ante- or postnﬂUptial settlement
has been drawn up it cannot subsequently be varied except that it
may be revised in the light of circumstances existing at the date

(11)

of the original order and not brought .to the notice of the court ..
.The sections relating to alteration of maintenance agreements(12)
-contain no provision regarding the variation of the original order.
Theireason for this is that a fresh application can be made to

vary the agreement as originally varied,

95. Accordingly we recommend that all orders should be
variable at any time, even after the death of the spousc ordered

to pay until completion of the administration in due course of the
estate, We further recommend that the court should be able to back-
date variations and (to save unnecessary juggling with backdating

of orders) to remit arréars. The backdating of a downward Variation
should not, however, automatically entail the répayment of sums
which had actually been paid. To that question we advert in the
succeeding paragraph.

96, One frequent cause of dispute and injustice is that one
party does not always notify the other of a material change of

circumstances which would justify the revocation or variation of

5. MacDonald v. MacDonald /1964/ P.1, C.A.

6. - Young v. Young fNo.2) /79627 P.218.

7. As in Clifford v. Clifford (1950) 100 L.J. 274.
8

9

1

1

3. Maintenance Orders Act 1958, s.4(2).
. lbidﬂ,s,4(3),

0, Ibid. s, L(4).

i

. Gladstone v, Gladstone (1876) 1 P.D. 442; Benyon v, Benyon (1890)
1) P.D. 54, C,A.; I Newte v, Newte & Keen ]93;5 P,1i7.

12, Ss.2/4 and 25,




AT
[

L

cone

' . : . . (15)
/ the order; -indecd, there is no legal obligation to do so° J),

Perhaps the illustration of this which 1s most scrious is where an
ex-wife re~mérries, conceals from her ex-husband that she has done
so and continues Lo receive maintenance from him notwithstanding
that she is being adequately mainpained by her new husband., In
-circumstances such as this, we think that the court should have
power, when the facts come to light, to vary or revoke the order

retrospectively and to order the repayment of sums paid since the

date to which the order is made retrospective, We arc well aware

that orders to repay money which has already been spent can cause
hardship and difficulty but we see no reason why this is not a
matter which can be left to the good sense of the courts. We do
not think that the power to order repayment should be limited to
cases of concealed re-marriage, This 1s the most obvious case but
there are others which would justify the making of such an order:
for example, undisclosed receipt of a substantial windfall or the
ending of an obligation to maintain a child. We think it essential
to leave the court free to make such an order when the justice of
the case requires it and to order repayment to the extent that
justice requires, Unless the court has power to order repayment

: when backdating a variation, thé man who has been unpunctual in
his maintenance payments will be given an advantage over a regular
payer. Where the order was to pay a lump sum, it would only be
in the most exceptional circumstances that the court would think

of varying it downwards and ordering a repayment of the excess,

97. | It would certainly help in this regard if partiecs could
be placed'under an obligation to disclose to the other party
material changes of circumstances. In that event, of. course, the
obligation should be mutual; the payer would be obliged to disclose
material increases in his available means just as the payce would
be obliged to reveal reductions in her needs, We invite views

on whether it would be practicable and desirable to specify the
various changes of circumstances which ought to be disclosed: for
example, re-marriage, increase or decrease of means by more than
£X per month, cessation of liability to maintain a child, etce,
Alternatively some means might be found to impress upon recipients
of maintenance their duty to disclose any substantial change in
their financial circumstances. If parties knew that they were under
such an obligation, the court would not need to feel so reluctant
to order the repayment of sums which wculd not have been paid

had the obligation been performed,

13, See Young v. Young (No.2), supra.
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“#dance of Transactions

9\ Under s.32, the Court.ndw haé power to reétrain or sect
 aside any Qispositibn aimed at defeating claims under ss.16
(maintenance), 17(2) (settlement of wifé's property), 20(1)
(permanent aiimony), 21 and 22 (pepipdical payments) and 34 and 35

g;(mainﬁenance of children). ~But this power does not extend to dis-

L3 B

positibns désigned to defeat variation of settlements under s.17(1),
. maintehance'from the estate of a deceased spouse under ss.26-28,

or yariatiohs of maintenance agreements under ss.24 and 25. It is
not clear that all these should be excluded. -

99. - Dispositions,if made within three years before the date

.of application, can be set aside unless made for valuable l
consideration (other than marriage) to a person who acted in good
faith and without notice of the intention to defcat the spouse's
claim. ~"Disposition" does not include a disposition by will: this
seems to be right in view of the court's powers under the Inheritance
(Family Provision) Act and ss.26-28, Where the court is satisfied
Athat,the effect of the traﬁéaction would be to defeat the claim

there is a presumption that it was made with that intention,

;iOO. Apart from the fact that the section is limited in its
scope its wording appears to be defective if it is to enable the court
to intervene effectively to prevent the defeat of the claims to
which it is intended to apply. The court can intervene only when
proceedings are being brought under any of the named sections of
‘the Act andif the court is satisfied that the disposition is intended

- to defeat "the claim", Suppose, therefore, that a divorced or

separated wife now aged 55 is in a well-paid job so that no, or

" only nominal, maintenance has been awarded to her. The husband
knows,. however, that she will retire at age 60 without an adequate
pension. To defeat her future claim for increased maintenance
ﬁe settles all his property on his second wife or mistress., If
the wife waits until she is 60 it will be too late to apply as
more than three years will have elapsed, If she'applies immediately
for maintenance she will be awarded only a nominal amount or a
nominél.increase and, it seems, the disposition cannot be set aside
sinCé,héh'bighﬁ to a nominal award will not be defeated by the
disposition(]4). ' ' | -

101, It.seems right that s.32 should be amended to enable a

disposition to be set aside although no actual or immediately pending
claim for financial relief can be made. In that event the court

14. This might be avoided by the device of providing that the
nominal order should be increased to a substantial figure
in five years' time but in practice such an order is unlikely
to be made,

"rlf"‘ -
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should be empowered to make any necessary orders to protectvtho
property recoverced from another similar disposition, It will sLill,
of course, be neccssary to show, as it now is under subs. (1),

that the dispdsition was made with the intention of defeating the
claim for financial relief, There is a rebuttable presumption

‘that this is the intention if the disposition would have, or has
had, the Consequgnce of defeating the applicant's claim for
financial relief(]S). Moreover, it seems right that the three

yecar time limit on applications relating to past dispositions should
be abolished, We do not think that this would introduce undue
uncertainty in property transactions since dispositions for

“ valuable consideration to persons acting in good faith are

‘ protected(lé)u Although we do not envisage that magistrates'
courts should have power to set aside transactions, there seems

to be no reason why the claims protected by s.32 should be limited
tévHigh Court proceedings; the section could well be extended to
operate on resources that are, or may be, the subject of a claim

for maintenance in the magistrates' court,

Costs

102, The peculiar way in which costs are awarded in matrimonial
proceedings makes it necessary to refer to them since, in effect,
they form part of the code whereby the husband is required to
maintain his wife. Whereas the usual rule in England is that
"costs follow the event", i.e, that the loser pays the taxed costs
of both sides, the practice is very different in matrimonial

cases where the wife if she loses is rarely ordered to pay her
husband's costs and will frequently recover her costs from the
"husband. The historical reasons for this are well set out in the
Report of the Morton Commission(]7). Briefly the present position
is a relic of the old ruie that on marriage the wife's property

- passed to the husband. She would therefore be withoutfunds to
‘enable her to take or defend matrimonial proceedings. To enable
her to obtain justice (and, incidentally, to protect a solicitor
acting for her), it was established that, as a generalrule,
whether she was petitioning or defending, her costs were
Yne€essaries" for which she might pledge her husband's credit

as an agent of neceésity, Further she had the more valuable right
to apply for an order that he give security for her costs. Even

- L A o
if unsuccessful she would seldom be ordercd to pay her husbhand's

15. $.32(3).
16, 5.32(2).
17. Cmd. 9678, paras.438-447.
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costs and would gencrally be awarded her own costs up to, and

sometimes beyond, the amount of the security.

103. . The reasons for the practice have long since disappeared,
It is%true, of course, that in most cases the husband will be the
wage~ehrner‘and the wife less likely than the husband to have
resour%es to pay for legal prpceedings. But, as the Morton
Commission pointed out, since the implementation of the Legal Aid
and Advice Act 1949 a wife 1is assured ol the service of a solicitor
“and of ﬁhe ability to bring or defend proceedings whenever she has
reasonable grounds for doing so. Accordingly the Commission
’récommended thatvthe special practice of the Divorce Division should
he abolished and that in respect of liability for costs husband
‘;ﬁd wife should be treated on exactly the same footing(lg). They
suggested i~ ' |
' (a) that the wife's costs of bringing or defending

matrimonial proceedings should no longer be

regarded as neccssaries for the provision of which

the husbandis liable; , ’

(b) that the special practice of the Divorce Division

-whereby a wife may obtain security for costs
should be abolished; and '

(c) that in the exercise of the court's discretion to
award costs a husband should not as a general rule
be made liable for the costs of an unsuccessful
wile or have to prové that she had sufficient means
before he could obtain an order for costs against

her,

104. These recommendations have never been~implemented, but,
as a resuit of the growing economic equality of husband and wife,
security is asked for and granted somewhat less often (especially
when the wife has obtained a legal aid certificate) and the

courts are more ready to make the wife liable in costs.

105. ~ In considering whether the change recommended by the
Morton Commission should now be made, we have been concerned to
ensure that this would not.increase the cost to the State of the
Légal Aid Scheme under which the majority of divorce suits are
brought. Prima facie it might be thought that the burden on the

Legal Aid Fund is diminished as a result of the right of an
unsuéccssful legally aided wife to recover costs from the husband,
In fact, however, it appears that this benefits the Fund comparatively

rarely. This 1is because under the modern practice a successful

18. 1Ibid.,paras.456-460.
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~ husband is not ordered to pay his wife's costs except to the extent

of any security that he may have been ordercd to give and because

in most cases security is not asked for where the wife has obtainced

a Civl "Aid Certificate. It was found that, if security was always

asked for, cases tended to grind to a halt since fizquently the
husband was unable or unwilling to provide it. Hence those
administering the Legal Aid Scheme no longer put pressure on the
éided wife's solicitor taﬁapply for security. The solicitor ought
to do so where it is clear that the husband is in a position t?19) _

provide it and generally, no doubt, the solicitor then does so

But he is not under the same inducement to do so for his own pro-

_tection as he would be if there were no Civil Aid Certificate,

for he knows that his costs are sccured in any event,

106, " The present rules regarding costs therefore protect the
Legal Aid Fund from loss in those comparatively rare cascs where
the legally aided wife has obtained security. They do so where
the wife has been unsuccessful but had the usual order made in hepr

favour to the extent of the security and in practice they also do

-so in the much more frequent cases where she has succeeded,

because unless security has been given it may be impossible to

‘-enforce the order for costs which she will them obtain. As against

‘that, the present rule whereby a losing wife is rarely ordered to
pay costs acts to the detriment of the Fund. On balance, however,
we have no doubt that the straight implementation of the Morton
recommendation would be detrimental to the Legal Aid Fund and cause
the Scheme to become more expehsive to the State, Though we do

not think the amount involved would on balance be large, we are

reluctant to support any recommendation which would make the scheme

- more expensive unless convinced that tihiis is required in the

- interests of justice,

1067, In our view the implémentation of those parts of the
Morton recommendation relating to (1) the abolition of the wife's
agency of necessity and (2) the removal of the difference in the
position of husband and wife as to Costs, are required in the
interests of justice and would not be detrimental, but the reverse,
to the Legal Aid Fund; but, as regards the part relating to (3)

the abolition of security for costs, its implementation would not
be in the interests of Justice and would, as already pointed out,
be marginally detrimental to the Fund. We proceed to deal

separately with cach of these three parts of the recommendation.

190, For a recent example where he did and the Legal Aid Fund was

thus protected from loss, sce Carter v, Carter /19667 p.1,
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(i) _Agency ol nccessity
Kﬂ“-‘,‘-

&Y

Egﬁ,w To the broader question whether the wife's agency of
'KJ;essity (as opposed to hér presumed authority to plcdge the
husband's credit for family necessariecs) should be totally abolished,
we have referred eisewhere(zo). Irrespective of what the decision
may be in other situations, we have no hesitation in recommnending
that the doctrine should be abolished in respect of costs in
matriﬁonial-proceedings. As the Morton Commission pointed out,

since the implementation of the.hegal Aid and Advice Act the doctrine
is not neceded for the wife's protection. Although there is a
historical connection between the doctrine and the powers of the
court to order security and to order the husband to pay his wife's

(21)

" riow possessed by the court whether or not the agency of necessity

costs, as Carter v, Carter clearly illustrates, both powers are

doctrine applies. The court now possesses adequate inherent powers
%o protect the wife's solicitor when protection is needed(zg).

The continued existence of the agency of necessity doctrine makes
it impossible to rationalise the rules relating to costs, for it
means that although the court awards the wife only party-and-party
costs or no costs at all her solicitors may be able to recover from
the husband the whole of their solicitor-and-own-client Costs(zﬁ).
IIndeed, it seems that the rule is capable of destroying the
protection intended to be afforded by s.2(2)(e) bf the Legal Aid
and Advice Act 1949 (see next péra.) to a legally aided husband,.
Suppose that in a defended divorce case brought by a wife against

a legally aided husband, the wife's solicitor-and-client costs are
- £1,000, her taxed party-and-party costs, £800, but the court limits
'the costs payable to her by the husband to £100, It seems that

the wife's solicitors may be entitled to sue the husband for the
whole of the £1,000 if the wife does not pay'24). Since 1897,

the agency of necessity rule has been held to have no application
to costs of proceedings before magistrates for a separation or
maintenance order(ZS). In our view it is high time that it was

abolished generally so far at any rate as costs are concerned.

20, Paras.41-52,

21, Supra, n.19,

22, See, for example, Jinks v. Jinks /1911/ P.120 and Carter v.
Carter, supra. -

23. See, for example, Nabarro & Sons v. Kennedy /1954/ 2 All E.R. 605.

24, Cf, Rabarro & Sons v. Kennedy where she went to Australia, It
“1s not an answer to say that the wife's solicitors would have
no chance of recovering from the husband; they might, for
~asscts such as his home and furniture, which are excluded in
assessing his maximum contribution, are not protected from

. execution, '

25. Cale v, James /1897/ 1 Q.B. 418. 1In Nabarro & Sons v. Kennedy,
Stable J. regretted that he felt unable to extend the ambiC
of that decision,. /8A

- - f -




. parties and their conduct ..

The doctrine' is, in this ficld at any rate, an unnccessary and

embarrassing anachronism,

" (2) Different liability for costs of husband and wife

%09. We equally have no hesitation in saying that a husband
should. not be mulcted in costs merely because he is the husband, ror
éhe wife escape liability for costs merely because she is a wife, '
Here, as elsewhere, husband and wife should be treated alike so

far as the court's powers to order costs are concerned. This wou ld
mean that, as the Morton Commission recommended, a successful

husband would not have to prove that the unsuccessful wife had

_sufficient means before he could obtain an order for costs against

.her. On the other hand it would not, in practice, mean that an

order foricosts would often be made against either party that was
beybnd his or her ability to pay. This is because parties who

arc impecunious will normally be legall& aided and, under the Legai
Aid and Advice Act 1949 an assisted person's "liability by vErtue
of an order for costs made against him ... shall not exceed the
amount (if'any) which is a rcasonable one for him to pay having '
regard to ail the circumstances, including the means of all the
."(26). In practice this normally means
he will not be ordered to pay more than a further year's maximum

contribution out of income,

'fllO, It seems clear, however, that the provision just quoted

not infrequently produces the undesirable consequence that a

‘respondent or co-respondent obtains legal aid not becausc he really

wants to defend but solely in order to protect himself against full
liability for costs, Similarly petitioners often obtain legal

aid not because they cannot afford to pay their own costs but in
order to protect themselves against heavy liability for costs in

the unlikely event of the petition being defended. We think that

. steps should be taken to minimise the waste of public funds that

this may involve. Accordingly we make three tentative suggestions
in this regard for consideration:-
(a) to discourage fruitless claims for costs in petitions;
- (b) to discourage last-minute amendments of petitions
’ claiming costs; and
(¢) to enable parties to limit their liability to pay
costs to a maximum amount; this will be fixed by
the Supplementary Benefits Commission after an

assessment of their means as fer purposes of legal aid,

26, Legal Aid and Advice Act 1949, s.2(2)(e}.
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“~) Discouraging Claims for Costs

111, ) Our first suggestion is designed to ensurc that costs

are not claimed where the circumstances are such there therec is
‘little hope of their being recovered., The rules already provide
that {if -costs are claimed there must be a prayer for costs in the
petiéion(27). It is our impression, however, that sometimes a
'claid for costs against the respondent (and co-respondent if any)

is inserted as a comnon form plea without adequate consideration
whether it is really justified or because it is feared that 1its
omission may lead to a suspicion of collusion, Often the petitioner
will know only too well that it is hopeless to expect costs to be
recoverable, In these circumstances the sensible course is not to
ask for costs. and thereby reduce the risk of the petition being
iﬁefended (however half-heartedly) and of the costs being greatly
increased, We accordingly think that solicitors, and barristers
settling petitions, should be exhorted to give careful consideration
to this question. So far as concerns cases outside the Legal Aid
Scheme we cannot go beyond exhortatién. But about 7C% of divorce
petitioners are legally aided and it is here that the question is
particularly important and where, at present, a prayer for costs
is'perhaps most likely to be included. If the petitioner's contri-
bution'is only nominal he or sﬁe will have no persoral interest in
whether costs are claimed or not and is therefore unlikely to
express any views on the subject. - It is the Legal Aid Fund alone
that is then really interested and in the absence of any instructions
the petitioner's so;icitors are‘likely to feel that costs should

be claimed since they might be criticised by those administering

the Legal Aid Scheme if they omitted to do so. In fact, as it
seems- to us, the omission of a claim will often be more truly in
the interests of the Fund. Accordingly we think solicitors acting
fdr legally aided petitioners should in cach case carefully consider
whether it is appropriate to claim costs; if they decide that it

wou ld not, they should not be liable to criticism or be penalised

on that score, ; .

(b) Amendments Asking for Costs

112, We'also think that where costs are not claimed in the
petition the respondent or co-respondent should be able to rely

more confidently than at present on the fact‘that costs will not

be awarded against him, It is our impression that some courts

have been too ready to allow a lastnminute amendment of the petition

by ‘inserting a prayer [for costs. The result is that a respondent

27. Matrimonial Causcs Rules 1957, r.4(4).
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or conrespondent, on receipt of the petition not claiming costs,
cannot feel complete confidence that there is no possibility of
costs being awarded against him. Indeed, so far as a husband-
respondent is concerned it has been suggested that he can hardly
b?mpreiudiccd by an amendment since he would in any case be liable
ﬁb a séparate action Ao recover costs based on the agency of
necessity doctrine(zg). This affords another recason fdr the
abolition of that doctrine, We think that it would g0 too far to
suggest that in no circumstances should an amendment claiming costs
be allowed., But we do suggest that a practice dircction should be

given to the effect that such an amendment should not be allowed

‘against a party unless the amended petition is re-served and time

allowed fdr that party to obtain legal aid and appear and defend
if he has not already done so, This proposal, coupled with that

in the last paragraph, would, we thmnk,'help to reduce the nunmber

of cases in which a respondent or co-respondent applies for legal

aid ostensibly to defend but really only as a protection against

unlimited liability for costs.

(¢) Limitation of Liability for Costs

113, Thirdly we suggest that a provision analogous to s.2(2)(e)

(29) should apply genecrally in

of the Legal Aid and Advice Act
matrimonial causes whether or not the parties are legally aided.
What we have in mind is to enable any party, without having to
apply for or obtain legal aid, by taking the appropriate steps to
ensure that his "liability by virtue &f an order for costs made
against him shall not exceed the amount (if any) which is a

reasonable one for him to pay having regard to all the circumstances,

“including the means of all the parties and their conduct". In

order to make this workable, a procedure would have to be deviced
whereby a party who did not wish to obtain legal aid could neverthe-

"less obtain an assessment from the Supplementary Benefits

Commission of his maximum contribution, which assessment would be

made available to the court when it came to award costs. So far
aé'the respondent and co-respondent are concerned this would mean
that:when served with a petition claiming costs they could have
their maximum contributions assessed and obtain the protection;
at present afforded by s.2(2)(e) to legally assisted litigants
only, without having to waste public monéy by obtaining or
attempting to obtain legal aid to defend the indefensible. The
pcectition, or a notice served with it, would have to draw their

attention to this right, We can see no particular difficulty

-

[ X2 )
o O
.

“Booth v. Booth /19667 2 W,L.R., 482 at p.485.

rted in narg,1009 above,
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“n enabling thc. assessment to be obtained, In cffect all it would

_make assessments.

mean is that the financial part only of the Legal Aid application
would be completed and sent, as at present, to the Commission which
would make the assessment in the usuallway, We see no reason why
the %aﬁe right should not be afforded the petitioner, Since those
partﬁes who are Consciogﬁ of and worried by the possible burden

of costs alrecady apply for legal aid and have their means assessed
whether or not a Certificate is ultimately granted, we do not

think that this would materially increase the number of cases in

which the Supplementary Benefits Commission would be required to

~

114. In any event the assessment of means by the Commission 1is

‘relatively inexpensive compared with the subsequent investigation

by Certifying Committees. The number of applications which thesc
Committees would be called upon to consider would, we are sure, be
materially reduced, and some cases where, at present, certificates
are granted, thereby imposing'a still greater burden on the Legal
Aid Fund, would never come before them at all., It is true that
there would be some cases where, at present, the legally aided party
would obtain a full order for costs against the other (non-aided)
pafty'but where, under this prbposal, only a limited order would Dbe
obtained, But we doubt whether, in practice, many such orders prove
enforceable up to the hilt. Furthermore the proposal would
undoubtedly lead to some cases, which at present are defended when
they should not be, going through as undefehded cases with a

considerable saving in costs,

115. In our view, therefore, this proposal would, in the
majority of cases, benefit not only the party whoselliability to
costs was limited, but also the Legal Aid Fund. Moreover, the

only circumstances in which it could be detrimental to the other
party are where, under the present law, (i) a full order for costs
would be made, and (ii) such order could be enforced up to the hilt,
notwithstanding that the costs exceeded the maximum contribution ass-
essed by the Supplemehtary Benefits Commission, Even where this
unusual concatenation of circumstances existed, the other party
would still not suffer a detriment if he himself was legally

aided unleés a recovery of full costs from his opponent would have
entitled him to a refund of part of the contribution which he
himself had been reduired ﬁo pay. He would benefit whenever the
proposal led to a casc going through undefended and whenever it
saved him from pouring good money after bad by seeking to get

bloed out of a stone,



116, In our view a reforim on these lines would have a number
of désirable‘consequences. It would reduce the present wasteful
‘éxpenditure on 1egal aid when legal aid is not really needed, 1t
would minimise the number of cases ;n which unenforceable orders
for costs .are made and prévent wasted expenditure on abortive
attempts to enforcersthem, Perhaps most important of all, it would
reduce the bitterness and family, disruption caused by keeping
undischargeable orders for costs hanging round the necks of husband_sg
wives and co-respondents (often the second husband) ., It is this last
consideration which gives the answer to an objection which may be
raised to the proposal. It may be said that to limit liability for

- costs in matrimonial proceedings alone would be to introduce an

.
",

aromalous distinction between matrimonial causes and other types

of litigation. The fact is that a distinctioﬁ is already drawn

and, although we do not think the present distinction is drawn

in the right way, we do think that it is Pight not to equate

matrimonial causes with normal litigation, " Divorce is not a private

adversary process in the same way as is normal litigation., It is

a method of ending a marriage; not a lawsuit which the parties can.
1A settle out of court if they want to, Once the court proceedings

~are over everything should be done to enable the family to settle
down again. All this, in our view, justifies a rather different

“approach to the whole problem of liability for costs.

Should Costs follow the Event?

117, For the same reason we do not think that it is appropriate
to introduce into matrimonial proceedings a rigid rule that "costs
follow the event", i.e. that the loser pays. In perhaps the
majqrity of divorce cases the ending of the marriage is regarded

by both husband and wife (whichever be the petitioner or FGSponQGnt}
as the best solution to their matrimonial problems. Accordingly:

it is imappropriate that one should always be regarded as the loser
who pays and the other as the winher who is indemnified, As

between husband and wife (we deal later with the position of the
co-respondent) the fact that, under our present divorce system

based on proof of a matrimonial offence, one must be regarded as
winning and the other as losing should be but one factor among many
~in determining liability for costs. All the circumstances, including
the conduct and means of the parties as well as the verdict on the
issue of guilt (often an unreal issue), should be takenhinto
consideration, In our view 1in matrimonial proceedings the court

should have and exercisc an unfettered discretion regarding costs,

_S‘)’....
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I\), .Any attempt to determine liability for costs solély on

the basis of winning or losing would become still more inappropriate
if the matrimonial offence were superscded or supplcemented by
-breakdown, whether in the pure form(regommended by the Archbishop's
30)

Group on Divorce in Putting Asunder or in the form of the
I

separation ground canvassed by us in our Report, Grounds for Divorce

(31).

The Field of Choice . ,t would then often be quite arbitrary

-which party instituted proceedings (indeed it may be that joint
petitions by Dboth should be permissible) and neither should be

regarded as having lost or won,

(3) Security for costs

.119.; For much the same reason we do not favour the abolition
gf security for costs. As previously pointed out, we think that its
ébolition would have detrimental consequences to the Legal Aid Fund,
We also think that it would cause hardship to wives whose means

take them just outside the Legal Aid Scheme but who could not bear
the ‘costs of a suit if that were defended. But neither of these is
the basic reason why we recommend its retention - and indeed its
~extension so that in appropriate circumstances (i.e, a wealthy wife
and a poor husband) the wife may be ordered to provide security for
herihusband's costs. We dd so because it seems to us to be an
eminently sensible and desirable institution,at any rate in the
context of matrimonial proceedingé. It ensures that money 1is
immediatecly available to discharge any order for costs that may be
made and avoids the frustration and hostility caused by abortive

attempts to recover costs after the suit is over.

120. We do nct suggest that attempts to obtain an order for
security should become an automatic step in every divorce suit. We
are sure that the Legal Aid authorities are right in thinking from
their experience thét this very often mercly causecs delay and
additional expense, At the same time we do think that the question
whether an order should be applied for is one to which consideration
should always be given, both in legal aid cases and others. We
suspect that in legal aid cases the tendency not to apply for
csecurity has gone too far and that those responsible for administer-
ing the Scheme should consider asking Certifying Committees to
direct in each case whether security should be applied for,

There would be nothing new in such a request, for these Commnittees
used to address their minds to this very quesﬁion during the time

when cases in which the applicant's contribution was less than £10

30. Putting Aspnder: A Divorce Law for Contcmporary Sociely,
S.P.C.K. 1906,

31, Cmnd, 3133; LAW COM.. No.G6.
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:is alleged

had to be left to the Law Society's Divorce Department unless the

Committee thought that <ccurity could be obtained.

Costs Against Co-Respondents or Women Named

J?l. jv In the foregoing paragraphs we have assumed no basic
change in the principles on which costs are awarded against a party
with whom the respondent-is alleged to have committed adultery.
Before discussing this basic question it is necessary td dftaw
attention to a procedural distinction between men and women which
seems to us to be anomalous and anachronistic. Wheréver the
petition (or answer) alleges adultery it must, unless contrary
leave is given, be served on the man or woman with whom adultery()z

(35)

But whereas a male adulterernamed in the petition automatically

, and he or she 1is entitled to dispute the allegation

becomes a party (the co-respondent) to the suit and is named in
the title of it, an adulteress is merely "the woman named" and

docs not become a party unless she intervenecs or costs are claimed

(35)

- against her . We can see no justification for the retention of

these sex discriminations. Logically there is much to be said for
the procedure applicable to -the woman which ensures that she does
not become a party in law unless she is truly a party invf‘actw On
the other hand public opinion might not take kindly to the intro-
duction of the novel concept and style.of "the man named'", whereas
the meaning of "co-respondent" is generally understood. Provided
that liability to be condemned to pay the costs is the same for
both sexes and any procedural distinctions between them arec
abolished, it is a matter of sécondary importance what the legal
designation'of the alleged adulterer and adulteress should be, We.

shall be grateful for any suggestions,

122, - Originally the rule of practice Waslthat costs would not

‘be awarded against a co-respondent unless the husbhand-petitioner could

prove not only that the co-respondent knew the wife was married but

-also that he was aware of this fact at the time adultery commenced,

'Although this rule has subsequently been somewhat relaxed, the

(36)

as follows: "A husband will not usually obtain his costs unless

practice ten years ago was summarised by the Morton Commission

he can show that the co-respondent knew that the respondent was a

married woman or that, if he did not know, the circumstances were

32. Or sodomy - but this is so rarely alleged that we ignore it in
the discussion which lollows. '

33. Matrimonial Causes Rules 1957, r.9(1)(a).
34. Ibid., r.i6(i), | -

35. 1Ibid., r.5.

36, Cmd, 9678, para.462,
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boch that it would be just to condemn him in costs. The Commission
accepled the criticism that this is a burden which, in many cuses,
could only be discharged with the grcatest difficulty. They

thought that the burden of proof should be reversed and that it
should be for the co-respondent, once the adultery had been proved,
to ‘show cause why he should not be condemned in costs, They
recommended that ‘this sholild be achieved by providing that there
should be a presumption, until the contrary was proved, that the
co-respondent committed adultery with the respondent in the know-

ledge that she was a married woman.

123, It is not obvious, hoWever, why it should necessarily

be unjust to condemn a Co—réspondent in costs merely because he
.can show that he did not know that the respondent was married. It
could be argued that to this extent one engages in illicit scxual
intercourse at one's peril. 1In the case of costs, as opposed to
damages for adultery, there can be no question of blackmailing
claims being made by the petitionerwhusband in collusion with the
respondent-wife, since all that can be recovered is the whole or

parﬂ of the costs actually incurred in the suit.

124. - Bearing in mind that the vast majority of divorce suits
_aré'iegally aided it is clearly in the public interest that costs
should be recoverable from as wide a range of parties ds is
consistent with justice, It is accordingly recommended that if a
decree nisi has been granted on the ground of adultery, the
adultgrer (whether a man or woman) against whbm costs are claimed
should be liable to be ordered to pay the costs of any other party,
unless he or she can show that it would be unjust in the light of
the conduct of the parties and the other circumstances of the
case, The mere fact that he or she did not know that the respondent
was’married should not be sufficient to exempt- from liability;
equally knowledge of the marriage should not necessarily make him

or her liable for costs in a case where the marriage had already
broken down, .or where the wife was a prostitute; or where for some
reason it would not be just to make him or her pay. Since the
Morton Commission reported, the courts have in fact moved to a

(57)

position very close to that suggested

125, The final question that arises is whether a persoh should
be liable for costs only when he or she has been found guilty of

‘adultery. It is generally assumed that only in these circumstances

37. See Lycett-Green v, Lycett-Green & Du Puy /19567 1 W.L.R. 990;
Jackson v. Jackson & Pavan /1964/ P.25. These cascs stressed
that the court has an unfetterced discreticon and in the Jatter
the co-respondent was ordered to pay costs becausc he ought
to have known that the wife was marricd although there was no
evidence that he did.
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(38)

fcan costs be awarded against him . And obviously it would

-normally be utterly unjust to condemn in costs somcone who has

successfully defended an allcegation of adultery. But one can
concecive of circumstances in which it would be emincntly reasonable.
I, for cxample, a wealthy man has broken up the marriage by

inducing the wife to share his bed and board there is no reason why

-he should not pay theg costs of divorce!proceedings instituted'by

the husband even if these are abortive because he succeeds in

proving that he was impotent and that therefore no actual adultery
(39)

has taken place, Rayden on Divorce cites an unreported case in

“which a Conrespondent was ordered to pay costs notwithstanding that

(40)

the allegations against him of actual adultery were dismissed .

.We think that if adultery has been proved the co-respondent should

not necessarily escape liability for costs if the petition is dis-

(41)0 We accordingly

missed because of the petitioner's adultery
recommend that the rule should be that where proceedings for
divorce or judicial separation are based on adultery the alleged

adulterer should be liable to have an order for costs made against

him or her whatever the outcome of the suit, although only in

exceptional circumstances should a co-respondent who is dismissed

- from the suit be ordered to pay costs.

126. None of the foregoing recommendations is intended to
derogate from what we have said in paras,111-118, Costs should not

be recoverable from the alleged adulterer unless they have been

‘asked for in the petition and petitioners should be discouraged

from asking for costs unless it is reasonable Lo supposc that
they will be recoverable., The alleged adulterer should be able,
without having to obtain legal aid, to limit his or her liability

ih the way suggested in para.l113 and the court shoudd have an

unfettered discrection regarding costs.

127. We have considered whether, in the light of the arguments

- in paras.119 and 120, the court should not be empowered to order a

co-respondent to give security for costs. We do not think so.

'Despite the advantages of ensuring that a fund from which costs can

be paid is in hand before the decree is granted, it would, in our

view, be unreasonable and undesirable to place any such obstacle in

- the way .of a man or woman who wished to contest an allegation of

adultery. It might also encourage bogus divorces based on a false

38. The point was left open in lowell v. llowell 479527 2 All E.R.,
628, C.A.

39. 10th Edition at p.747.
40. Karney v, Karncy & Turner (1959).

1. Ravenscroft v, Ravenscroft & Smith (1872) L.R. 2 P, & D. 376.
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confession of adultery by husghand and wife which the allcegoed other
party would be discouraged from exposing by a threat that il he

defended application would be made for security,

Damages for Adultery or Enticement

128, A husband,'but ot a wife, may on a petition for divorce
or Jjudicial separation claim damages from any person on the ground
of adultcry with his wife; alternatively,though this is rare,

(42). Ttem XV

of our First Programme includes the husband®s right to claim

damages may be claimed without asking for other relief

damages [or adultery among the parts of the law "which seem to rest
O ) (o)

on social assumptions which are no longer valid!.

5?29. A cléim for damages for adultery is tfied on the same
principles as the old action for criminal conversation which it
replaced in 1857(43). The Cburt may dircect in what manner the
damages are to be applied and may direct them to be settled for the
‘benefit of the children (if any) or the wife(44).,_Accordingly,

if the petitioner gives an undertaking to bring the damages into
court, as is frequentiy required, bankruptcy proceedings cannoct be
taken by him to enforce payment against the cowrespondent(45).
This gives rise to difficultieslof enforcement with which any
amendment of the law on this subject ought to decal.

130, The compensatory principles upon which damages are to be

assessed were fully reviewed in Butterworth v, Butterworth &
Englefield(46) and Pritchard v. Pritchard & Sims(47). Claims for

damages, except when joined with claims for divorce, are exceedingly
rare, They are closely related to actions for enticement which,
howevér, may be brought by a wife as well as by a husband. A

claim for damages may be brought after the death of the wife or

after a divorce: Kent v, Atkinsbn(48). It will however, abate on
. $

the death of either the husband or the adulterer(Ag). If the

petition is limited to a claim for damages, domicil in England
(50)

is unnecessary; the action is treated as one in tort

42, S.41(1)..

43. S.41(2).

hb. S.41(3). -

45. Re Muirhead (1876) 2 Ch., D.22, C,A.

46, /19207 p.126, ‘

47. (19667 3 All E.R. 601, C.A.

48. /19237 P.142.

49. Law Reform (Miscellancous Provisions) Act 1934, s.1(1).
50. . Jacobs v. Jacobs & Ceen /19507 P.146.
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i51. The Morton Commission()‘) reviewed this remedy but made no
recommendation except that a wife should be given the same right

to claim damages from an adulteress as her husband has to claim them

from an adulterer. This recommendation has not becen carried out.

f32. We have already pointed out the close connection between
élaims’for damages fgr adultery and the independent action for
r

enticement which enables a husband or wife to sue a third party

who has induced the other spouse 'to leave or remain apart., This

action was recommended for abolition by the Law Reform Committeec
in their Eleventh Report(sz) and is also among those actions we

are charged under Item XV of our First Programme {0 review, Many

"of the same objections apply both to actions for damages for adultery

and Tor enticement. Both treat the wife as the husbahd's chattel,
and lend themselves to blackmail especially when there is collusion
between hushand and wife, Both encourage pebjury when there is
collusion between the wife and her seducer. But in some respects,
the action for daméges for adultery 1is more objectionable than that
for enticement, The latter at least recognises that the claim

is based on the fact that the husband, because of the defendant,

has lost his wife, The former purports to compensate the husband

“for the fact that the defendant has had sexual intercourse with
the wife, his rather barbarous theoretical basis of the action

has adverse practical consequences in that the parties are able to

place one another in a humiliating position and when proceedjnﬂs

- are brought they tend to create great bitterness between the partlcq.

The action for enticement also has the merit of trcatln" both sexes
alike, for the English courts (differing in this respect from those
of some other parts of the common law world) have held that it is
available to a wife as well as a huéband(SB), whereas damages

for adultery in divorce proceedings are obtainable only by the

husband against the male co- Pespondcnt(s*),

>133. , Strictly speaking, the action for enticement, not being a

matrimonral cause, falls outside the scope of this Paper. But it is
sO0 closely related to damages.for adultery, which, as already indi-
cated, cannot be excluded from consideration here, that we cannot
ignore it, As already pointed out, the Law Reform Committee

recommended its abolition, No steps have been taken to implement

‘this proposal, but the action is among those for which legal aid is

51, Cmd. 9678, paras.429-/4535.
52, Cmnd. 2017, |

53. Gray v. Gee (1923) 39 T.L.R. 429; Newton v. lardy (1933) 149
- L,T, 165; Elliott v, Albert /19)47 I K.B. 650, C.A; Best v.
Samuel Fox, Ttd. /19557 AC.7716 at 729 per Lord Goddard C.J.

54. S.41(1).
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L (55)

not fivadlable wirich may be taken as some sign of legislative

’ .
distduragement of the action. It Qs an action which is uncommon
and which had almost fallen into desuetbude until public attention
was drawn to its continued existence by a case wihich attracted some

(56)

has to discharge the onus of proving that the alleged enticer has

notice in 1932 success is rarely achieved since the plaintiff

done more than offer advice or alienate the spouse's affection and
B oy

the courts are recluctant to’allow an action against parents»in»law()7)

The Law Commission's provisional view is that the action should be

abolished,

134, If enticement is to go, it Would be highly anomalous to
retain damages for adulﬂery which, as alrecady pointed out, seem still
more objectionable. Nevertheless, though enticement scems to have
few.supporters, there appears to be less unanimity regarding the
abolition of damages for adultefy. Basically, we ihink this is
because a claim in divorce procecedings seems less bbjectionable than
an independent action in the Queen's Bench Divisicen, However, other

arguments have been put forward in favour of retaining it.

135, It is sometimes said that the right to claim damages from
an adulterer gives the petitioner some satisfacticn for nis injured
feclings, but for which he would assault the adulterer, We think
that this is a little far-fetched, for at the moment when an angry
husband hears what has occurred he very seldom knows that he can get
damages from the adulterer. By the time that he consults his lawyer
his first anger will be over and the danger of physical assault will
generally be small, Another argument sometimes put forward is that
the risk of liability to damages deters would-be adulterers, but we
do not believethat, in practicé, this can often be a risk that is

weighed or that if it was, it would often deter,

136, A more potent argument in favour of retaining the‘action
ror damages is that at present it is often the only way in which a
husband can recover maintenance for himself or the children when a
wife has been seduced by means of the co-respondent's wealth, This,
it is said, fully justifies the retention of the action, and indeed
its extension, so that there could be an award of damages payable

by instalments, thus empowering the court to order the co-respondent
without capital to provide maintenance out of current income., We
think, however, that there is some danger here of concentrating on
financial considerationsalone, An order whereby the co-respondent,

55. Legal Aid and Advice Act 1949, Sch.I Pt.II, 1(d).
56, Place v. Searle /1932/ 2 K.B. 497, C.A.
7. Gottliehb v, Gleiscer /19587 1 Q.B. 267 n.

-
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who in many cascs will have become the second husband, is required

to continue indefinitely to pay damages to the first husband would

inevitably tend to keep alive bitterncess between the parents wiich
can only be harmful to the children., If the wife has married the

co-respondent, the existence of a court order against him can

hardly encourage him to accept the children into his home or to

welcome them as visitors there,
' /

137. " The need for damages as a means of obtaining maintenance
would be diminished if (a) husband and wife were placed on the same

footing as regards a right to apply for maintenance, and (b) it

were made clear that the court, in assessing the means of the wife,

can have regard to what she may be expected to receive from her

“ seducer. This, it 1is true, would not cover the case where the

wife's association with the Cb—respondent had also broken up. This
might be dealt with by empowering the court to order the co-
respondent to settle property on the husband, wife and children

or any of them. In that event, it is thought, agreeing to this
extent with the Morton Commission, that the same rule should apply
to the "woman named" who, if such a cleim were made against her,

would have to be'joined as co-respondent, This solution is very

-similar to that recommended by the Royal Commission on Divorce

and Matrimonial Causes as long ago as

'138. At the preéent time the courts, in the couse of proceed-

ings for divorce or judicial separation or where damages for
adultery alone are claimed, are prepared_in a proper case to make
an award of damages even though.the co—-respondent did not know that
the respondent was married at the time when adultery was committed,
especially if he 1is shown to have been culpably ignorant or
reckless whether she was married or not, The circumstances may
vary through endless gradations of guilt, from the wealthy man who
seduces a wife by means of his money and breaks up a family down

to the rich but inexperienced young man who is led into a brief
affair by an unscrupulous woman whose relationship with her husband
amounts only to a disreputable business partneréhip, Only if the

~court were given a complete discretion could it do what justice

requires in every circumstance. Accordingly, if the solution
suggested by the Gorell Commission were adopted it would seem that

- the court should be empowered to make an order requiring any co-

respondent or woman named, as the case may be, to settle for the
benefit of any member of the family such sum as the court thinks

reasonable, having regard to the conduct of the partiés and all

58. The Gorell Commission: Cd.6478, paras.393-395.
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other relevant circumstances, In deciding what sum would be
rcasonable the court would, no doubt, secck Lo quantify the financial
“loss, actual-.and vrospective, suffered by members of the family in

consecquence of the dissolution of the marriage.
I N
159. i IT. the Gorell Comnission solution were adopted 1t would

have to be made clear thats/the property which the co-respondent or
) i I I

woman named might be ordered to settle was not intended in any way

as damages for adultery. 1t would be awarded on the same principles
as those applying to an order against the wilTe to setlle property
under the present law, ie, as a method of restoring as far as
possible the financial position of the parties to what it would have
been but for the break-up of the marriage. There would be no inde-~
pEndent action égainst the co-respondent or woman named; he or she
would Dbe subject to an order to settle only in procecdings for
divorce or judicial separation, The court would have a discretion
whether or not to order such a settlement and would normally order
one only when the co-respondent dr woman named had been respomsible
for breaking up the marriage and if a settlement by him or her was

the only way to restore the financial position.

'140.1~ We realise that the Gorell Commission's proposal may
appear to the norn-lawyer to be not very different from the present
action for damages. The airferences would be as follows:-

(1) A wife petitioner would be placed in the same
position as a husband petitioner and the woman
némed.would be joined as a party and called a
Co—bespondent. |

(2) The petitioner would not be able to seek a settle-
ment except in conjunction with a petition for

o ) ~divorce or judicial separation.

(3) Provision would have to be made ror evidence of the
means of the co~respondent to be adduced bhefore the
court; otherwise any order of the court might bear
unduly hardly on hié family, wreck another marriage
and harm more children. ‘

(4)’.Thé basis of the power to order a settlement would
be purely to compensate for economic loss and would
take nz account of injured feelings.

141, L . . .
f This proposal 1s open to most of the same objections as

the action for damages, Tt would.lend itscll to blackmail by
collusion betweenr husband and wife; it would encourage perjury il

the wife and her scducer wepre in collusion; the proceedings, whether
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' successlul or not, would be certain to increawe and perpetuate
bitterness betwecn the parties, Nor would the proposal deter
adﬁlterers from committing adultery or outraged hushands rom
taking the law into their own hands. JTC would still be illogical
mand discriminatory to retain any form of financial liability for
breaking up a marriage by'committing adultery with one c¢f the
spouses, while abolisshing it when the marriage is broken up without
adultery having been committed or being susceptible of proof, |
Cases have recently occurred where a young wife has lelt her
husband at the instance of a member of some exclusive religious
sect, being persuaded that she will be damned if she continues to

~co-habit with a non-believer. In the eyes of many people conduct
of this character may be as hard to edfcuse as the commission of
adultery. But does anyone really favour widening the range of
cg—respondents so that anyone who is alleged to have caused the
bfeakdown of the marriage can be joined and a claim made against
him? If damages were to be payable by the wealthy interloper whose
familiarities with the wife led the husband rcasonably to petition
on the ground of adultery but who can prove his tecnnical innocence
because he is impotent (though he should, of course, be condemned

in the costs of the proceedings), or even by a member of an

exclusive religious sect who persuades a wife to leave her husband,
how does one draw the line so as to prevent the growth of a spate

of bitter and fruitless actions against interfering mothers-in-law?

142, Accordingly we are inclined to the view that damages for
adultery (and the action for enticement) should be abolished
altogether and not replaced by any f.inancial liability (other than
for costs). However, we feel that this is not a question on which
we at this stage ought to give a firm opinion. It is a matter for
the moral judgment of society generally, which may feel that in
outrageous cases a rich seducer should be made to pay. We shall

welcome comments from the readers of this paper,. both lay and legal.

Enforcement

143. There is now a wide variety of meansof execution available
to enforce orders for the payment of money. The Mainténance Orders
Act 1958 has enabled a High Court order to be registered in a
magistﬁates' court and an attachment of earnings order to be made.
But grave difficulties are still being experienced arising out of
the common inability to maintain more than one family and the
habitual determination to prefer the new wife to the old. The

whole question of the enforcement of judgment debts is at present

under review by the Committee on the Enforcement of Judgment Debts
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up by the Lord Chancellor in February 1965 under the chairmanship

of Mr. Justice Payne, It will doubtless have something to say

(59)

about the enforcement of matrimonial orders . Such orders -

whether made by the Divorce Court or by magistrates' courts - present
. s : - : N 60 C

particular difficulties of effective enlorcement( ), This is borne

out

1965(01)

by the Report of the National Assistance Board for

which-shows that about 43,000 of the separated wives who were in

¥ . : .
feceipt of assistance had maintenance orders and of these only

about 21,000 were being complied with regularly, 15,000 were not

being complied with at all and 7,000 were being paid irregularly.

144

Even as regards the purely legal questions there are still

. a number of anomalies and uncertainties., It seems reasonably

clear that, just as the court may remit arrcars by backdating a

(62)

¢variation order , 80 too it has a discretion regarding the amount

of arrcsrs of alimony and maintenance which are recoverable by

. éﬁecution(63){ it is obviously desirable that the court should have

this discretion because it happens not infrequently that a husband,

learning of a change in the wife's circumstances (for example, her

adultery or re-marriage), merely discontinues payments without taking

59,

S

60.

61.

62,
63.

It is worth mentioning in this connection the sociological
investigation now being carried out by Professor O.R. McGregor
of Bedford College and Mr. L. Blom-Cocper into the effectiveness
of matrimonial orders made in magistrates' courts. This
investigation, to which we have already made reference in

para.4 of this Paper, is conducted under the supervision of

the Matrimonial Courts Committee set up and presided over by

the President of the Probate, Divorce and Admiralty Division,

We have found the observations of Mrs. Margaret Wynn in her
book '"Fatherless Families" (Michael Joseph, 1964) at pp.58-73
of considerable interest, although more recent statistics are
now available than some of those relied on there,

Cmnd,3042. It is stated on p.27 of this Report that of some
50,000 separated wives who had neither court orders nor out-
of-court agreecmenrts, 22,000 husbands had left the country or
were untraced, ‘1ne Board estimated that 104,000 separated
wives weré in receipt of assistance, By extracting figures
from Table 13 in the Report and from an answer given to the
House of Commons last February (H.C. Official Report, 6th
February 1967, C0l.1090, Oral Answers) one can summarise the
known facts about their sources of income as follows:-

SeparatedWives and Divorced Women with _
legitimate children - - : £

Received from the National Assistance Board 32,274,000
Received from husbands and ex-husbands ... 3,323,000

The Board received from husbands and ex--
husbhands cee et et eee eee e 2,700,000

Total contributed by hushbands and ex-husbands 6,023,000
The Exchequer contributed e eee  ees 29,574,000
See para.92. ‘ ?
See, for example, Robins v. Robins Zﬁcmu7 K.B., 13; Cumpg;il V.
1meC1 119247 P.187; James v, Jams /19¢ Q7 P.303.
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\_.? steps to apply for the discharge or variation of the order., In

Lr et
1T

%1}

circunstances it is obviously unfair that the wife should be allowed

to let the "arrears" pile up and then levy exccution for them, On

the other hand, it is not easy for the court effectively to

prevent this despite its discretion. A write of fi.fa, or

sequestration may be issued out of the Registry on an affidavit of

(64)

service of the original order and of non-payment . The writ

issues as of course #inless an application for modification of the

order is pending in which case the lecave of the Registrar must be

obtained

(65)

time to exercise any discretion.

®

Hence the court may not be seised of the matter in

In an attempt to meet this

difficulty, the Senior Registrar issued a circular on 4th March 1965

~:to the following effect:

145.

given to this point, though,

In reliance upon the established practice of the court

that it will relieve a husband Wholly or partially from

-the payment of arrears of alimony or maintenance if it

is just to do so,

it is considered that a registrar has

a discretion to limit the amount of arrears of alimony

or

by
to
An

maintenance, payment of which it is sought to enforce

the issue of a writ of fieri facias or sequestration,

a sum which he considers reasonable in the circumstances,

application to issue such a writ in respect of more

than a year's accumulation of arrears of alimony or

maintenance is Lo be referred by the Contentious

Department to the Registrar of the Day for a decision

as to- the amount for which it should issue,

In these cases, therefore, some special attention 1is

inevitably, because of the ex parte

nature of the application, it has to be decided on evidence

- produced by the creditor wife only which is unlikely to include

information as tec the extent to which she has acquiesced in non-

payment or under-payment,

The debtor has some further protection

- because he can apply for the enforcement to be stayed whilst he

applies for variation.

146,

payments,

It should be pointed out, however, that "a year's
accumulation of arrears" is taken to mean the amount of one year's
If, therefore,Athe order 1is for payment at the rate of
£2OO per annum, execution for not more than £200 will issue without

query, notwithstanding that this may in fact represent ten years'

accumulation of underpayments of £20 in which the wifle acquiesced,

64.. Matrimonial Causes Rules 1957, r.64(1}.

65.

Ibid,



I)ﬁ4ﬁ - In other cascs, where it is necessary to apply for leave
of the court, the position is theoretically better, but in practice
probably worse because it is left to the debtor to ask the court to
invoke its discretion regarding the recovery of arrears. I this 1s
done the court is reluctant to allow more than one year's arrears to
be recovered(GG). There is,.however, nothing in the papers served
on the debtor to indicate to him that the court can be asked to
make a special direction about arrears and, unless he is legally
represented, the point is likely to go by default unless raised by

the court of its ownh volition,

148, | Having regard to the court's discretionary powers to vary

‘the order or limit the amount recoverable under it, neither future

(67)

Fhis, on the whole, benefits the wife because the husband's liability

payments nor arrears are provable in the bankruptcy of ‘the hushand

is not discharged by'his bankruptcy.' The real hardship to her may
'érise on his death. As we have seen, most orders for alimony,
maintenance or periodical payments cease on the death of the husband
though the wife may have a remedy under ss.26-28 of the Act of 1965,
‘There is, howéver, considerable_obscurity as to whether arrcars due
‘to her at the date of his death are recoverable., The earlier cases
appear to have established that arrears of alimony were recoverable
from his estate, at any rate if the estate was solvent (6 ), but

that arrears of maintenance were not( 9). The Court of Appecal in
Re Bldle(7 ), which concerncd a magistrates' mainterance order,

(69) and did not follow

On the other hand, Denning L.J. in Sugden v.

approved Re liedderwick and Re Woolgar
Re Stillwell(68).
(71)
the Law Reform (Miscellaneous Provisions) Act 1934. Furthermore,

W. (72) that the

Sugden stated that arrears were recoverable as a result of

Phillimore J. and the Court of Appeal held in W, v,
’ (7))

- effect of the various relevant Rules of Court when read together
was to make orders enforceable in the same manner as judgments,

notwithstanoing the contrary decision in Re Woolgar. 1In the light

(74)

of that decision, Buckley J. in Re Hudson expresged doubts whether

66. Pilcher v. Pilcher (No.2) /79567 1 All E.R. 463; Luscombe v,
Luscombe 4196~/ 1 W.L.R. 313, C.A,

67. Coles v. Coles /1957/ P.68; James v. James /1964/ P.303.
68, Re Stillwell /79167 1 Ch.365. -
69. Re Hedderwick /1933/ Ch.669; Re Woolgar /1942/ Ch.318,
70. /19497 Ch.121 |
71. /19577 P.120,
72, /79617 P.113, | .
73. Matrimonial Causes Rules‘1957, r.82, R.S.C, 0.45 (now 0.49) and

0.42, v.24 (now 0.45, .1 which is in different terms but continucs
to cquate Judgments and orders feap the pﬂymcnt of money) .

74 [96] 1 All E.R, 110,
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N it was any longer the law that methods of recovery of arrears
= cease on the death of the person ordered to pay: '
"An order to pay may bc enforced in the same
manner as a judgment (see R.S.C. 0.42 r.24).
If, which I do not decide, that rule is applic-
able to an order of the Probate, Divorce and
Admiralty Division for payment of unsecured
maintenance, 1t would seem to follow that
instalments of maintenance, as they fall due
under such,an order, would constitute debts
recoverable at common law and that a cause
of action in respect of® arrecars under such
an order would survive the death of the
person owing such arrears" (75).
149. .However, in Re Hudson there was no effective court order
© ,but, instead, an undertaking by the husband to the court that he
would pay the wife one-third of his income, the former order being
suspended in consideration of that undertaking. Buckley J. held
that after the husband's death there was no method of recovering
arrears, Moreover, the reasoning in W, v. W., based as it is on
Matrimonial Causes Rules and Rules of the Supreme Court, would have
no application to orders made in magistrates' courts, as regards

(76)

which Re Bidie is presumably still authoritative,

150. The whole position is obviously highly unsatisfactory.
;-What seems to be needed to restore coherence is to lay down:-
(a) that arrears due are recoverable as debts and
‘ theréfore survive death, subject in all cases
to an effective discretion of the court(77); and
'(b) that they are not provable in bankruptcy or against
an insolvent estate.
The difficulty about (a) is to evolve means of ensuring that the
court is in a position fo exercise its discretion without placing
-unhnecessary obstacles and expense in the way of enforcement. To
. require that leave to levy execution should be obtained in all
cases might be too cumbersome, 0,46,r.2 or the Rules of the
~Supreme Court requires leave to be obtained wherg thé party entitied
or liable.to execution has died. A possible alternative would be to
require ﬁhat execution should not be levied to recover arrears of
‘more than, say, six months without first serving a pregcribed
notice on the person liable'informing him of the intention to
enfdrce’the order and of his right to apply to the court. The
court should then be given express power to vary or discharge the
order with retrospective effect, or to limit the extent of the

75. Ibid. at p.112 D & E,

76. Supra. '
77. Cf. Morton Report, Cmd, 9678, para.594.
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wNSwvery of arrears due. The disadvantage of having to give notice
1L\_>A’;‘e :) (( 8)
, as the Morton Commission pointed out / , that it would give

the husband the chance to withdraw his property from the reach of

is

the sheriff's officcrﬁ. However, the wife could aveid this risk

by enfofciné the order in good time instead of allowing the arrears
to,pilk up. Moreover this objection would not apply if the notice
or theéleavc of the court were required only when it was sought to

l
enforce the order after tie husband's death,

151. The argument that a wife should not be able to prove in
cases of insolvency is not as strong in the'case of a deceased's
estate as it is in the case of bankruptcy. Té allow the wife to
.prove in the bankruptcy would make it altogether too casy for the
legiﬁimate claims of trade creditors to be defeated. Moreover,

the wife may be able to obtain payment out of the husband's current
earnings and thereby may do better than if she had to prove in the
bankruptéy. If, however, the husband is dead there will be no
current earnings and to deny her a right to prove in the administ-
ration of his estate is to prevent her from ever recovering anything.
Moreover, théré is less risk of collusive arrangements designed to
.defeat the creditors. On the whole, however, it would seem that a
wife -~ even a divorced or separated wife - who, after all,

originally took him "for better for worse, for richer for poorer'" -
should never be allowed to claim alimony or maintenance in competition

with the husband's ordinary creditors,

152, Something also needs to be done to avoid the anomaly
revealed in Re Hudson(79): that there are no means of recovering

arrcars due under an‘undertaking once the giver of the undertaking
has died. If, however, the court had a wider power as to the types
of order it could make, the need to resort instead to undertakings
'wpuld disappea#?o

PART IV

MAINTENANCE OF CHILDREN
General :
153. The statutory rules regarding the court's power to award

maintenance for the children are expressed remarkably cryptically.
However, their effect seems to be reasonably clear.

154. - In the first place it must be realised that the various
types of financial relief referred to above may also enure for the

78, Ibid,, para.592.
upra, |

79. ‘ .
80, Cfr. 5.87(1)(1) of the Australian Act: see Appendix C,

4
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“"penefit of the children, This is expressly recognised in the casc
of settlements (s.17), periodical payments (s.22) and variations of
maintenance agreements (ss.24 and 25). In addition, maintendncc or
alimony awarded to the wife will in practice take into account the

neceds of any of the children in her Care(gi).

155.  However, the court also has power to award maintenance
direct to the childreﬁ or to trustees for them. This may take the
form of unsecured maintenance awarded under the general power
conferred by s.34(1) ("the court may make such order as it thinks

just for the custody, maintenance and education of any ... child eee)

Such an order may be made in any procecdings for divorce, nullity,
judicial separation or restitution of conjugal-rights whether or
not the proceedings are successful, but in the case of restitution
of conjugal rights an order may not be made after the decrec unless
the; respondent fails to comply with it, The Act gives no indi-
cation about the nature and duration of the maintenance but it has
been held that in a proper case it may extend beyond the age of
5(82) It has also been held that the wife as well g;)the‘

21 year
husband may be ordered to pay maintenance Tor the children( s

but there appears to be no case where the "innocent" wife has bcen
‘so ordered, On the other hand, it seems that the order automatically
ceases on the death of the party ordered to pay maintenance and

cannot be made to extend beyond his death(84)ﬂ

156, In addition to, or instead of, unsecured maintenance, the
children may also obtain secured maintenance under s.,34(3). The
circumstances in which this is obtainable, however, are very much
more restricted, First it is only the husband who can be ordered
to, provide secured maintenance; the wife cannot be ordered to do so
unless she obtains a divorce on the ground of his insanity.
Secondly, it can be granted only in divorce or nullity proceedings
and then only if the decree is granted, And thirdly, the term for
which any sum is secured cannot extend beyond the .-date when the
child will become 21. On the other hand, it seems that secured
maintenance, if ordered during the husband's lifetime, .can extend
beyond his death, This was so stated by Denning L.J. in Sugden v,
sugden(85)

, and it is accepted in practice that this is the impli-
cation of s,34(3) though it does not expressly say so.

81. Northrop v. Northrop /19667 3 W.L.R. 1193,

82. Le Mare v. Le Mare /1961/ P.10,

83. Hering v. Hering & Wilson /1943/ 2 All E.R. 424.
84. Sugden v. Sugden /1957/ P.120,

85. /19577 P.120 at p.134.
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1%7 . As we have seen, unsecured maintenance can be awarded

beyona the age of 21 and, under the Inheritancce (Family Provision)
Act 1938, maintenance or a lump sum may be awarded to dependent
adult children. But until the death of the husband sccured
provision cannot be made for adult children nor is there any power
to award a lump sum as there is in favour of a wife, If the court
had ﬁﬁﬂer to order secured provision or payments. of a lump sum

it would avoid the risk that if voluntary payments are in fact
made within five years of death they are treated as gifts on

which estate duty may be payable.

158. In addition to s,34, which applies where therc are
matrimonial proceedings, s.35(2) incorporates by reference s,22
and enables periodical payments to be made to the child or any

idther person for the benefit of the child, instecad of to the wife,

. 159. The form in which the order is made can-have an important
effect on the tax position of those concerned. For example, the
wife may receive the payments as an addition to her own income,
or as income of the children in their own right, or as income

deemed to arise under a settlement in such a way that it is treated
for tax purposes as income of the father. If required to be paid

weekly the payments in respect of the wife and children will be

"small maintenance payments" 50 long as they do not exceed

£7 10s.,0d. per week in respect of the wife and £2 10s.0d. per week

d(86)

without deduction of tax - a'considerable boon to the wife., Ir,

in respect of each chil . This means that they are paid
'however, they are paid monthly, quarterly or in any other way than
weekly, they fall outside this definition natwithstanding that the
annual amount payable may not exéeed the equivalent of the
prescfibed weekly maxima, The wife will then be put to the trouble
and delay of recovering the tax which the husband will have had to
deduct,. '

160, An interesting and valuable feature of the provisions
relating to maintenance for children is that an order can be made
in the matrimonial proceedings even though thesc are unsuccessful,
There is here a marked contrast with the provisions for maintenance
for the spouse where, as'previously pointed ou“(87), the granting
of a decree 'is an essential pre-condition for the making of the

order,

161. The provisions of s.32, enabling the court to set aside

transactions, apply to transactions designed to defeat claims of the

86. Income Tax Act 1952, s.205, as amended,
-87. Para.75.
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children under ss.34 and 35, Nobody recading s.32 alone would
realise this, for these sections are not listed among the "relevant
provisions of this Act" as defined in £.%52(4). llowever, £.32 is

in fact made to apply by virtue of ss.34(7) and 35(3).

162, There is no express provision in the Act whereby direct
application can be made to the court by or onAbehalf of the
children, Since, in general, the grant of maintenance is dependent
on the institution of matrimonial proceedings betwecen husband and
wife this is what one would expect in most cases, The rules do
provide, however, that a guardian or other person who has obtained
Ieave to intervene may, after entering an appearance; apply on

8)

behalf of the children in certain cases . Anomalously, however,

,5theré are no similar rules in the case of variation of settlcments

or settlement of a wife's property. Then the rules merely provide
that the éourt_may order that the children be separately
Pepresented(89), and the function of making the initial application
séems to be left exclusively to the husband or wife, However, it

‘ 5(90), that
application may be made by the children's guardian even after the
death of the petiticner, If that is correct the Rules should

is stated in the books, on the authofity of old case

surely be revised as they are distinctly misleading. A trustce

of a settlement cannot apply for its variation under s,17(1), but

(91)

he can be heard in opposition . Equally, there appears normally

to be no right for anyone to apply on behalf of the children in
the cases where orders can be made outside the context of other
matrimonial proceedings., It is only the wife who can apply for
maintenance for the children on the ground of wilful neglect to

(92)

maintain and there seems to be no right for anyone to intervene

(93)

on behalf of the children . There is, however, a gecneral power
to order that the children be separately represented(gé), The
position seems to be identical where the application is to vary‘a
maintenance agrecment under ss,24—25(95), A guardian appointed to

act jointly with a surviving parent or to the exclusion of a

88. See Matrimonial Causes Rules 1957, r.43(4) (maintenance),
r.44(4)(c) (avoidance of dispositions) and r.46 (periodical
payments after non-compliance with order for restitution of
conjugal rights), which assume that an application may be
made on behalf of the children, '

" 89. Ibid., r.44(3).

90, Ling v. Ling & Croker (1865) 4 Sw. & Tr. 99 and Smithe v.
Smithe & Roupell (1868) L.R. 1 P, & D, 587.

91, Corrance v. Corrance & Lowe (1868) L.R. 1 P, & D. 495;

Smith v, Smith & Graves (1887) 12 P,D.. 102.
92. S§s.22 and 35(2).. |
93. See r.58.
94. See r.s56.
95, See r.,58A, - 71 -




%vjﬁving parent may apply for the award of maintenance by that
¥ G¢ . -
surviving parent / , but wherc both parents are allive they scam
. . . R i . . Ve JO. ]
to be the sole arbiters of the amount to be expended on the children's

maintenance so long as they keep above the subsistence level,

163. . We.accordingly invite views on whether, and if’ so how, it
should be made possible for action to recover maintcnance for a
child %0 be taken otherwise than by the parent or guardian, We have
in mind the sort of situatfon in which a wife of a relatively
wealthy husband refuses to have anything to do with him or to obtain
any maintenance order from him, This, it may be thought, is unfair
- ¢0 the children in her care, who, as a result, may not ohtain as
good an upbringing and ceducation as they should and would if their
méther would swallow her pride, Should, say, the grandparents then
be able to institute proceedings on the children's behalf? The
praétical difficulties of doing so without the consent and co-
eperation of the mother are obviously great. Another situation in
which the grandparents or other relatives might wish to take action
on a child"s behalfl is where the parents unreasonably refuse to pay
for some training needed by the child which it 1s well within

their means to afford., But outside intervention would be likely

to do more harm than good by destroying whai family harmony
'remains. Hence, we see grave difficulties in widening the class

of those who may apply.

164, Similar problems arising in magistrates' courts are dis-
cussed in Appendix B, There too it is for consideration whether
the class of people with the right to apply for maintenance for
children should be widened and‘whether such applications should

normally be divorced entirely from the issue of custody.

Children for whom Maintenance Orders mav be made

165, The provisions of Parts II and IIJ of the Matrimonial
Causes Act 1965 make a number of unjustifiable differences between
the classes of children to which they apply. 6s.17 (wettlements)

and 21(3) (setplements, etc. of wife's property on decree for
restitution of conjiygal rights) relate to "children of the marriage'.
Ss.22 and 35(2) (neglect to maintain: periodical payments) relate

to "any infant child of the marriage in question and any infant
illegitimate child of both parties to the marhiage”(97). In these
gections by virtue of s.46(2) the term "child of the marriage"
includes a child adopted by bhoth parties to the marriage. S5.23,

defining "child of the marriage" for the purpose of ssg.23-25§

96. Guardianship of Infants Act 1925, s.5(4); Children and Young
Persons Act 1932, s.79.

97. S.22(2).
s - T2 -



U (naintenance agreements) Péfers to Y"any child of both parties to
*5 the marriage, whether legitimate or not, and any child adopted by
. both partieé to the marriage", Finally ss.33 and 34 (care and
maintenance of children) refer to '"relevant child" and .46
defines this as: ,
"(a) - a child of both parties to the marriage in
question; or '
(b) ‘a child of one party to the marriage who has

been accepted as one of the family by the other

party, '

and in paragraphs (a) and (b) of this definition

'child' includes illegitimate child and adopted
B child"™,
- S.46 also states that:

"'adobted'; except in section 23(2), means adopted

in pursuance of an adoption order made under the

Adoption‘Act 1958, any previous enactment relating

to the adoption of children or any corrcsponding

enactment of the Parliament of Northern Ireland

or made in the Isie of Man or any of the Channel

Islands", .
- The definition.of "children of the family" for the purposes of
‘thé Matrimonial Causes Rules is equivalent to the definition of
"prelevant child" and so is the definition of 'child of the family"
for the purposes of the Matrimonial Proceedings (Magistrates"
Courts) Act 1960(98),

166, The net result is this: legitimate children of the
marriage are, as one would expect, included for all purposes and
this now includes children adopted by both parties to the marriage,
Except in one case {(maintenance agreements under ss,23-25)
"adopted" means adopted according to the law of any part of the
United Kingdom{??) the Isle of Man or Charinel Islands. What it
means for the purposes of ss.23-25 is undefined by 5.23(2).
“Three interpretations are possible: it could mean adopted in

(1)

accordance with English (internal) law ; or it could perhaps mean

98, See s,16(1). But a "child" in s.22 of the Ministry of Sccial

: Security Act 1966 is limited to the natural or adopted child
of the person concerned and llablllty under this Act does not
extend to step-children.

99, The Adoption Act applies to Scotland,

i. The draftsman of the consolidating Matrimonial Causes Act 19()
obviously thought it did not have that meaning in the cnacimont
consolidated in ss.235-25, for, if it had, s.! of the Adoptian
Act 1964 would have applied and brought within the scope of the
sections adoptions elsewhere in the United Kingdom or in the
Isle of Man or Channel Islands and he would have made the
extenﬁed definition apply as he did elsewhere in the Act of 19469,



adonted whether legally or informally; or it could mean adopted
xqfqldlng to the law of the domicil at the time of adoptiow(,

In prnCJp}C one would havé thought that this last héaning ought
to apply generally; if the court has jurisdiction to grant a
divorce, etc,, there seems no reason why it should not order
"maintenance to a child adopted under the law of a former domicil,
In the light of the recent Hague Convention(j), the "habitual

(4)

residence' of the adopter may be a better test than domicil

167._ For the purposeg of'all sections save ss.17 and 21(3)
"child" also includes an illegitimate child of both parties to
the maPFldOL(S), And, finally, ' 'for the purposes of ss.33 and 34
(child's maintenance) it also includes the legitimate and
~illegitimate child of one party provided that the other has
‘accepted that child as one of the family(6).
a child of one.party only it is expressly provided that, in con-

Where the child is

sidering whether any and what ordcr'should be made requiring the
other party to make any payments towards the maintenance or
education of the child, the court shall have regard to the extent
to which he had assumed responsibility for the child's maintenance

(7)

and the liability of any other person to maintain the child

168, Theée sections graphically reveal a gradual humanisation
of LhL law whereby protection has been extended from legitimate
children to adopted or illegitimate children of both partlcs(S)
and finally to children of one party, including adopted'or
illegitimate children, provided that they have been accepted into
the family. But, as pointed out above, the final extension has
not yet been made to cover all sections. It is particularly
surprising that, whereas on the grant of a decree of divorce,
nullity, judicial separation or restitution the court can award
maintenance to children accepted into the family, it cannot do so

&)

Morecover, even when thc most extensive definition applies, the law

when ordering periodical payments under ss.22 and 35(2)

2. Cf, Re Valentine's Settlement /1965/ Ch.831, C.A.

3. "Convention on Jurisdiction, Applicable Law and Recognition
of Decrees Relating to Adoptions'", signed at The Hague on »
~October 28th 1964 (see Cmnd.2613; (1965) 14 I.C.L.Q. 558-564).

4. This and allied questions of international law will form the
subject of a separate study by the Law Commission,

5. Since 1959, of course, the extension to illegitimate children
of both parties means little since they will have become
legitimated by the subsequent marriage unless the father was
domiciled abroad at the date of that marriage.

6. On the meaning of "acceptance" sce Bowlas v, Bowlas 4796§7
456, C.A.;_llolmes v, Holmes /i966/ 1 W,L.R. 187; Caller v.
Ca].lg'_r: /19667 2 ALl E.R. 754, :

7. $.34(4); sce Caller v, Caller above,

8. See the observations of Baker J. In P, v. P. /19667 1 All E.R.
439 at p.441 F-H, . ,
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still stops short at a point which it is impossible to justily or
any ground of logic or justice., To say that a man should not have
to maintain a child unless he is related to the child by blood or

adoption can be justified logically. But once one goes beyond

‘that, there is no logical or. just stopping place short of accept-

ance into the Tamily. It makes no sense to couple that with a
relationship by blood or adoption to the other party to the
marriage.

169. “The absurdity that may result from the present law can

be illustrated by the following example:

| H marries W, a widow with three joung children (it
makes no difference for purposes of ss.33 and 34
whether they were her legitimate or illegitimate
‘children). H accepts them into the family. On a

| 'sﬁbsequént divorce an order for unsecured mainten-—

: " ance for the children could be made against H or W
and an order for securéd maintenance against H.
Suppose, however, that W dies and H, wishing to
find a mother for the children, marries W2, A few
years later he runs off with P, leaving W2 with the
children, 1In the subsequent divorce proceedings
an order for their maintenance cannot be made
against either H or W2, (Such an order could be
made, however, if H and W, or H alone, or H and W2
or W2 -alone had adopted the children). Yet the
moral- obligation of H is e¢ven stronger than it would

have been on a divorce between him and W.

170. Accordingly we recommend that the test of responsibility

"should be the acceptance of a child into the family on a permanent

basis at any time hefore the marriage breaks up. Payment of
money for the maintenance of the child is not necessarily con-

“clusive evidence of acceptance since a husband may pay money to

maintain his wife's child outside the family, for example, with

foster-parents or at a boarding school. Similarly foster-parents
S Y .

will not.be presumed to have accepted into their family children

boarded out with them,

171. - Ir acceptance into the family becéme the absolute test
of responsibility, H, and presumably W2 also,'ih the example in
para,.169 would both be liable to be ordered to maintain the
cinildren, Again, if one supposes that W had obtained a divorce
from her first husband who was alive at the date of her marriage

to H, H might agree to marry her on the understanding that the
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chjaﬂren would be ManLuincd by her first husband and, on thc
latter's subscquent failure to do so (for cxample on his death),
4, if he has accepted the children into the family, should be
regarded as having taken the risk of having to maintain them to

~the extent that the first husband failed to do so.

172 . There is only one excepﬁion that we should wish to make
to the gencral test of acceptance into the family., If a husgband
accepts a child into the family in the belief that he is its
father and subscquently learns that he is not, his initial
acceptance in ignorance of the truth ought not to place him under
any liability. His duty to maintain the child by virtue of his
acteptance of it should cease from the moment when he disclaims
liability for it; but, if he does not disclaim liability within
tﬁe time reasondbly required for reflecction, he should be taken
to have ratified the acceptance. In any event, the court should
have power to order maintenance Tor the child where the issue of
Apaternity is disputed, until it can be determined by the court
either in an application for maintenance, divorce proceedings or

proceedings for judicial separation,

173. | Accordingly we recommend that, apart from any children

for Whose maintenance the natural or adoptive parents are already
responsible under the present law, the court should be empowered

to order any person who has accepted a child into his or her

family on a permanent basis to maintain that child, Which adoptions
under a relevant foreign law are to be recognised by our courts

so as to impose a duty to maintain on the adoptive parents is

a question which will be dealt with in our paper on the international
aspects of Family Law, There appears to be no objection to the '
unmodifiedvapplication of the recommendation contained in this

paragraph to proceedings in magistrates' courts,

Duration of Child Maintenance Orders

174, S$.34(1) of the Act of 1965 empowers the court in pro-
ceedings for divorce, etc., to make orders for the maintenance of

a child. The Act gives no indication as to the nature and duration
of the maintenance but it has been held that in a proper case it
may extend beyond the age of 21(9). Under 8.34(3) the court has
power on or after the grant of a decree of divorce or nullity to
order the husband and, in the case of a decree of divorce made on
the ground of the husband's insanity, the wife to provide sccured

maintenance for the children. In this case the Act provides that

9., Le Marc v, Le Mare /19617 P.10,
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“ the term for which any sum is sccurcd shall not extend beyond the

date when thé child will become 21,

175. The'circumstances in which an order fof the maintenance
of an infant may be made under the Guardianship of Infants Acts
1886-1925 have been summarised in para.19(c) of this Paper., Three
courts have jurisdiction under thosc Acts., The magistrates”’

court may not entertain any applicaﬁion (other than an application
for variation or discharge of an existing order) relating to an
infant who has attained 16 unless the infant is physically or

mentally incapable of self-support. The powers of the High

Court and the county court undcr these Acts are not limited in this

respect.

176. It is of interest to remember that aparent's liability
to maintain his or her children under the National Assistance
Act 19438 and the Ministry of Social Security Act 1966 ends when
thé child attains the age of 16, even if the child is a dependant
'Similarly, a parent's liability to make contributions in respect
of a child sent to an approved schodl; committed to the care of a
fit person or received into the care of a local authority under
~ the Children and Young Persons Acts 1933~!963(11) comes to an end
Ewhen the child reaches the age of 16; though in certain circum-
stances a child may be detained in an approved school until he is
19 and may remain in the care of a local authority or other person

until he is 18.

177. By virtue of s.16 of ‘the Matrimonial Proceedings
(Magistrates' Courts) Act 1960 a child between the ages of 16 and
21 is not eligible for maintenance as a dependant unless his
earning capacity is impaired through illness or disability of

mind or body(12)

or unless he is receiving fTull-time instruction
at an educational establishment or is required to devote the
whole of his time to vocational, etc.,, training for a pcriod

of not less than two years, We do not understand the need for
such a stringent requirement since children often require support
while receiving part-time 1nstructlon or undergoing an 1nbenf1ve
short course of training. There seems to be no reason why the
court should not be left to decide, (a) whether it is reasonable
for the child to receive the instruction or undergo the training
‘and (b), if so, whether it is right for his parent to contribute

to his support during that time,

10, Pata.17 above,
11, See para.i18 above.

12, Matrimonial Proceedings (Magistrates' Court ) Act, s.16(1),
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178. ~ Under the Inherjtance (Family Provision) Acﬁ 1958
maintenance- or a lump sum may be awarded even to dependent adult
children. ‘This, however, is maintenance awarded {rom the income
of an estatc which the deceased no longer needs for his own
maintenance. Morcover, Lhc maintenance is.not paid [or the
purpose of enabling the Chl]dren to complete their education or

training. Hence this Act does not appear to provide much guldance

on what the rule should be in maintenance inter vivos.

179. We think tha t orders for maintenance in mWLFJmoanl
proceedings should not extend indefinitely beyond the age of 21

put should be limited to the purpose of giving the children a
:éuitable start in life., Unless the power to award maintenance

in matrimonial proceedings were so limited it would have the
result of entitling adult children of parents in matrimonial
difficulties to rights denied to adult children of happy marriages.,
On the other hand we think that where differences between the
parents prevent them from reaching necessary decisions on giving
the children a start in life the court ought to have power to act

in loco parentis and to make such arrangements as parents normally

would.

N

180. Accordingly, the court should be empowered to make orders
for the maintenance of children extending -
(a) in any event till they attain the agc of 16
or such later age aé is appointed for the end
of compulsory education; and |
(b) wuntil they attain the age of 21 il they are
physically or mentally incapable of wholly
o supporting'themselves; and '

(c) for a definite period which may»extend beyond
the 21st birthday so long as the child is noct
financially independent, because he is receiving
full- or part-time instructioﬁ at an educational

- establishment or undergoing full- or part-time

training for a trade, profession or vocation,

181. Our recommendations concerning child maintenance orders
generally are likely to be overtaken by the publication of the
Latey Committee on the Age of Majority in the next few months,
When its conclusions are known, it will be necessary to consider

their impact on our recommendations,
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“PART V

MISCELLANEOUS PROBLIEMS

Pensions

-182. . There is no doubt that one matter on which there 1s
étrong publicifeeling is the loss of a potential widow's pension
that a wife may suffer if she is divorced by or divorces her
husband, She may hat¢e been married for 20 years or more during
which the husband has been a member of a superannuation scheme
under which the wife, if she survives him;would-be entitled Lo a
pension or lump sum, or, if not entitled, would be the likely

recipient of benefits either at the discretion of the trustecs

‘or as a result of a nomination by the husband. On the diseolution

of the marriage her prospective rights or expectaticns are
normally destroyed, since she can no longer become his widow,
This is often regarded as a hardship under the present law notwith-
standing that an innocent wife cannot be divorced against her
will, It will be regarded as an even grecater hardship if the
present basis of the law is altered in such a way as to empower
the court to dissolve a marriage against thce wishes of a wife '

who has not committed any matrimonial offence, It should be

- borne in mind, however, that if the wife is divorced while young

‘(and most divorces affect women under 35) the probability is

that unless she is %andicapped by the care of young children she
will be able to find pensionable employment and may well remarry
in due course and thereby acquire a pension expectancy in right.
of her new husband., When that occurs there is little hardsihiip
if she forfeits her expectancy in right of her former husband,
The real hardship arises in respect of women left with children
to bring up and, more especially, in respect of the older women -
those who are 45 or older when divorced., Statistics show that
khese have a poor expectation of remarriage so that if they lose
their hope of an occupational pension in right of the first .
husband phey are likely to lose all hope of an occupational

pension; even if they can find pensionable employment, which may

"not be easy at their age, the pension is likely to be small.

Present position of widows and divorcees

183, ) So far as the State scheme is concerned, under the

"National Insurance Act 1965 (35 amended by the National Insurance

Act 1966), a widow may be entitled in right of her husband's
contributions to the following benefits: (a) for 26 weeks from

the husband's death, to a "widow's allovance"(lj); (b) -thercatter,

S

13. National Insurance Act 1965, 5,26 (as amended by s.4(3) of
the 1966 Act),
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if she has children under the prescribed age limits, to a "widowed
mother's éllowancé”(iA); (c) if not cntitled to a widowed mother's
allowénce,.to a “widow"s pension" if over 50 when widowed or when

her entitlement to widowed mother's allowance ccases and the mar-

(15); (d) on retirement at age 60 or

/ b (16)

later to a "retirement pension and “"graduated retirement

ol

riage has lasted 3 years

benefit”(]7), An employed marrig@ woman, though not required

to pay flat rate contributions, must pay graduated contributions,
but a widow having a retirement pension can receive with it one-
‘half of the graduated pension which her husband®s contributions

' had:earned(]é). For a woman who is already a widow when she
reaches the minimum retirement age of 60 the retirement pension
‘for which she can qualify is in principle based on her own

insurance but the husband's contribution record can be taken

(19)

into account in calculating her pension

184, A widow, whose husband died as a result of an industrial
accident or war service may obtain somewhat better treatment under
the industrial injuries or war pensions schemes, but it is

unnecessary to go into details.

ISSI. For a woman divorced under 60 there is nothing directly
comparable to widow's allowance or widow's pension., When the
marriage ends she reverts to the status of a single woman for
- national insurance purposes and if employed becomes liable to pay
contributions, If she does not get a job, she will still have to
pay Class 3 National Insurance contributions in order to maintain
her eventual right to a retirement pension. This applies even

if the husband dies subsequently but if she has a child towards

whose maintenance the husband was contributing she may become

entitled on his death to a "child's special aliowance"(zo)for
the‘child though this ceases if she remarries,

186. However, under amendments of the regﬁlations made 1in
1957 as a result of the Reports of the Morton Commission(zj) and
14, 1bid., s.27.

15. 1Ibid., s.28,

16, 1Ibid., ss.30-35.

17. 1Ibid., ss.36-37.

18. Ibid., s.37.

18, 1Ibid., s.33.

20, Ibid,, s.38.

21, Cmd,9678, paras.712-716.
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of the National Insurance ﬁdvisory Committee , Tor the pirposecs
of retirement pension, a divorced woman (or onc whose voidable
marriage - but not void marriage- has bcen annulled) can, likc a
widow, use her ex-husband's rcecord of contributions {or the

actual period of the marriage, and if she is divorced when over

60 she qualifies for the same rate of retirement pension as would

b Rrd
have becen awarded to her had her husband died at that time( )),
187. Accordingly, although under the State scheme divorced

wives are treated less well than widows their position is now
protected to some extent,. Though there is no provision for a
widow's pension for a divorced woman who 1is under 60 on the death
of her former husband, some provision is made for the preservation
of rights to a retirement pension acquired by.a divorced woman
from her husband's contributions during the period of her marriage.,
The fundamental recason for not making similar provision for
widow's pension is that, when a man marries, his wife acquires -
on;the marriage, or sqoﬁ thercafter, full rights to a pension

if and when she is widowed. To provide a pension for a previous
wife would involve either abridging the rights of the new wife.or
expecting the National Insurance Fund to meet a double (or
conceivably with the much-married man treble or quadruple) charge

- because of divorce.

188, It is possible to contract out of the National Insurance
Graduated Pension Scheme if comparable benefits are provided by
the relevant private scheme. But in assessing comparability no
account is taken of benefits for wives, dependants or relatives,-
Hence contracting out is possible notwithstanding that the pri-
vate scheme contains no provisions for widows or, of course,

former wives,

189. As regards pension schemes other than the national
insurance one, so far as we have been able to ascertain none,
whether in the public or private scctor, attempts to make any
provision for safeguarding the position of a divorced wife as such,.
For a variety of reasons it would be difficult for them to make
provision similar to that made by the State scheme, There aré,

as 'is made clear in the recently published Survey of Oécupational

. 4 . » . .
Pension Schemes by the Government Actuary(z’), wide variations in

22. Cmd.9854 of 1956, paras.85-91.

23. National Insurance (Marricd Women) Regulations 1948: S.1.
1948/1470; Rev, XVI, p.123; 1948 I, p.2795, as amended by
Regulation 5 of the National Insurance {(Married Women)
Amcndment Regulations 1957: 1957/1322; 1957 I, p.1681 and
by the National Insurance (Annulled Marriages) Regulations
1957: 1957/1392; 1957 1, p.1522, |

24, H.M.S$.0. 1966, paras.95-102.
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the nature of the provisions in such scheies for widows and other
déj?ndants, Some schemes have no such provisions, Others provide
for the payment of benefits in the event of the employece-hushband's
death in service.but cften these benefits are payable to the
personal representatives, not to the widow as such, or may be

paid to depéndﬁnts selected by the trustecs. Some additionally
provide for benefits on death after retirement but often only if
the death occurred very soon after retirement, Some schemes

allow the employee to eltedt to give up part of his pension S0

that a reversionary annuity can be paid to the widow or other
nominated dependant but relatively few employees seem to take
édvantage ol this right. Only a-minority of schemes give a widow
an unconditional right to a pension and fewer still if the death
Vof the employee occurred after retirement(ZS). Even if the widow
has an unconditional right, the amount of the pension will
hormally not be determined or determinable until the death of the
husband. Furthermore a very high proportion of men leave pension-
able employment in circumstances in which in Tact no pension

6)

. 2
rights are preserved .

Sugoested Solutions

"I. Divorced Wives' Pensions

190;4 It has sometimes been suggested that the solution to
this problem is to ensure that all pension schemes provide pension
rights for an ex-wife. In effect it is suggested that a wife
should acquire on marriage an indefeasible right to a pension

on the death of the husband proportionate to the number of years
that she has been married to him, which right she would retain

on a divorce., So far as the National Insurance Scheme is
concerned, it would be theoretically possible for the widow's
pension to be shared between the widow and the ex-wife, possibily
dividing it according to the time that the marriages had lasted,
but this would add to the administrative diffi@ulties and the
cost of effecting the division would be quite disproportionate

to the amounts involved, The result of sharing the pension

might be to réduce the income of both widow and ex-wife below
subsistence and would hardly be worthwhile, Alternatively, it
may be suggested that a husband, on divorce, might be required to

pay increased National Insurance contributions so as to provide

25. In the private sector, of insured schemes only about 2% provide
for any widow's pensicn and of non-insured schemes about 33%
provide for widow's pension on death in wservice and 20% on
death after retirement. The percentages are increasing however,
See Occupational Pension Schemes (H.M,S$,0, 1966) para.98,

26, Occupational Pension Schemes (supra ) paras, 103~114 gives some
details of the cxtent to which rights are preserved at present,
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his ex—wife-with a deferred pcnsion, This would lcave liis new
wife's rights untouched and, as National Insurance contributions
are deducted at source by the majority of employers, would
eliminate one difficulty of enforcement., But, apart from the
fact that the extra contributions to the Nationalylnsurance Fund
Wéﬁld not meet the cgst to the Fund in the early days, and that
the additional charge on a husband's income would be a ground
for reducing thé current maintenance payable t¢ his ex-wife, the
practical difficulties of administration would be formidable.

It would compel employers to investigate the marital status of

their male employees and the Ministry of Social Security to

‘conduct elaborate enquirics to prevent evasion, We think it

unlikely that any government would accept such a fundamental
alteration of the National Insurance Scheme and we do not

recommend it,

191. As regards schemes other than the national insurance one,
the difficulties are great. 1t would have to be made compulsory
that all schemes both in the public and private sector should
provide for penéions both for widows and for ex-wives and that
their rights should be preserved notwithstanding dismissal or
voluntary withdrawal of the employees. Lmployers would then have
to keepctrack not oﬂly of ex-employees hut of their wives and

ex~-wives,

192, There is, however, one respect in which there does seem
to be an element of unflairness in present pension arrangements
which give a definite entitlement to the widow, This injustice

might perhaps be mitigated to the advantage of the ex-wife without

"causing scrious difficulties to those opzrating pension schemes

or adding appreciably to their costs. When there is a divorce

and the husband marries again, it is, no doubt, inevitable that

it is the second wife rather than the first who should be entitled

to any pension or death benefit payable to his widow, Butl suppose
the husband (Mr.A) does not remarry. In that event the divorce
at'presenLOperates quite arbitrarily to the advantage of the
pension fund, Had there been no divorce, benefits would have

been payable to Mrs,A if she survived him. Because there was a
divorce no benefits are payable to Mrs.A (or any other widow)
because there is no "widow". The present position seems partic-
ularly uanfair when the amount of contributions to the fund is
assessed on the basis that benefits to the widow will be payable.
The bonéfits which have been paid for are forfeited because of

the divorce, Would it be practicablce to provide by statute that
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whéﬂ a'pcnsion scheme, whether in the public or private sector,
provides for a pension op other benefits for the member's widow
and the member leaves no widow but does leave an ex-wifle, the
ex-wife should be treated as a widow? If so worded this would,

of cohrse, cover the situation not only of a husband who did not
“remarry but also that of one who did remarry but.was not survived
by his second wife, It would also lead occasionally to situations
in which a much-married man left two or more "widows", 1i.e,.

former wives, in which event they would presumably share on the
basgis suggested in para.190 {(a basis which, as there pointed out,
presents certain difficulties). Would it be argued that all this
“would increase the actuarial risk to the Fund since there would

be a greater chance that someone would survive to qualify as

tvidow?

193, Even if the suggestion made in the f{oregoing paragraph
was workable it would only help in a small minority of cases., 1In
general, it would seem that protection of the ex-wife in respect
of pension expertancies (as already pointed out it is normally

" .an expectancy rather than a right) will have to be leflt to the
courts, The question, then, is what additional powers can be
conferred on the courts to enable them effectively to provide
that protection. 1In the following paragraphs we set out certain

&

possible answers.,

II. Allowance for Loss of Pension in Mailntenance Award

194. Theoretically the loss of pension prospects is something
that the courts already can take into account when deciding what
maintenance to award. But in practice this is scarcely possible,
At the time when the order is made no pension will have accrued
and it will not be known how much it will be. Indeed, at that
stage, if the pension scheme is contributory il will be a charge
on the husband's income and not an addition'td his means, Further-
more, except for secured maintenance, payments cannot, at present,
be made to continue after the husband's death and it is only

after his death that it is appropriate for payments to be made to
balance the lost pension, It is true that an application can now
be made after the husband's death under s.26 of the Matrimonial
Causes Act, but the principles on which the court then acts are
not always such as to ensure that the ex-wife is compensated for
any pension that she has lost(27). If existing rights under s,26
werce extended, the position of the ex-wife would be improved,

but only to a limited extent,

27. "Sce paras.72 and 73,

-84 -



195, As we see it one of the great weakncéscs of the present
provisions—relating to the award of maintcnance is thal they are
more likely to ensure that the ex-wifc is maintained by her husbana
in the carly years Tollowing the divorce {when she will be
comparatively young and thefefore, unless burdened with the care

of children, able to earn her own living) than in her old age.

Since women have a longer expectation of life than men the

probability is that the ex~wife will survive her ex-husband and

in her declining years be particularly in need of maintenance,
Under the'present law it is precisely then that she is least likely
to bbtain it.

196, It is thought that the court would be able to deal more
effectively with this problem if, as suggested in para.68 of this
Papér, it had power to grant maintenance, whether secured or
unsecured, which continued for the lifetime of the wife, subject
tb,a power to vary. In that event the court could, as at present,
award maintenance on the divorce at a.sum which seemed reasonable
at that time, On the death of the husband his personal repre-
sentatives could apply to vary it but the court could have regard
to the financial position not only of the estate but also of his
dependants., Il either the-estate or the dependants directly had,
as a result of his death, received benefits under a pension scheme
this is a fact that the court would takc into consideration in
assessing what it would be reasonable Tor the ex-wife to continue

tc receive,

III. Award of Pension

197. Ideally one would like to be able to go further than
that and to enable the court, at the time of the divofce, to
award part of the pension to the divorced wife. The court might
be empowered to make an order to the effect that a proportion
fixed by the court of any pension or lump sum payable as a result
of the death of the husband should be payable to.the ex-wife, If
served on those operating the pension fund (the employer,
trustees or insurance company) they would be bound in gue course
to comply. The order should be variable (for examplevif the ex-
wife remarried). But an order of this sort would give'rise to
the same difficulties as an attachment of carnings order,
Practical difficulties would be experienced on a subsequent change
of employment ahd a bitter husband might indeed prefer to throw
up his present pensionable employment for a non-pensicnable job
rather than allow his ex-wife to share in "his" pension. Even

where the husband did not throw up his job his employers might
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beugmcnable to a suggested réwar“angement of his terms of employ-
ment and supcrannhation so as to cut out the rights of his ex-
wife. Trouble and expense would sometimes be causcd by tracing
én ex~ﬁife, possibly many yecars after a man's rctirement, or in
establishing that she had died, For all these reasons this ‘
pFOpOS?l would be unlikely‘to be popular with those operating

pension Tunds, 4

Iv. Award of Lump Sum Compensation for Loss of Pension LExpectancy

198. The court might be empowered and »laced in a position

to make an immediate {inancial award at the time of thc divorce
designed to compensate the wife for the loss of her expectancy

of a bension in the future, As we see it, there are a number

GT ways in which this might be done, The Tirst would be to attempt
an approximate valuation of the wife's expectancy based on the
actual position of the husband at the time of the divorce. We

arc advised that this would be possible if certain assumptions

were made, If the court was prepared to estimatc what the husband's
salary was likely to be at the date of his retirement if he
‘remained in his present employment (and this would be to make the
sort of estimate the court is often regiired to make in personal
injufy cases) and if it were assumed that he and the trustees of
the pension fund would allocate to his widow the maximum possible
under the scheme, we understand that it would be possible to value
the wife's expectancy having regard to the respective ages of the
parties. Armed with-this information the court could then decide
what proportion of this it would be fair and right to order the
husband to pay to the wife (weleave until later the question how

it should be paid),

199. ‘One obvious objection to this solution is that 1t would
work only if the husband was in pensionable employment at the time
of the divorce. Another is that the need to supply the court

with actuarial valuations would add to the expense of the pro-
ceedings, An alternative, therefore, might be to ignore the
actual position of the particular husband and to lay down a

scale based on what pension a hushand of the age of the particular
husband and earning what the particular husband. is earning ought
o ensure that a wife of the age of the particular wife would be
left with if she survived him, If that were done, the court

might be supplied with Tables which would enable it to ascertain
the'present value of her rights., The court would then have to
decide how much of that value the husband should be required to pay.

One factor here would be the conduct of the parties, another would
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be the wife‘s needs, Indeed, as regards the latter point, it is
nrguable that in calculating the amount of the hypothetical
deferred annuity which the husband ought to provide, the wife's
meﬁns should be taken into account., If that was thought right
then the Tables would become somewhat nmore complicated for they
would have to include the wife's means as well. However, as
meticulous accuracy i’s neither aimed at nor attainable, it is
thought that the wife's means area factor which could be better
left to the court to take into account in deciding what pfoportion
of the present value of the hypothetical annuity the husband should

be rcquired to pay.

:200, In calculating the present value of the hypothetical
deferred annuity, regard-would need to be paid not only to the
respective.ages'of the parties but also to the statistical likeli-
bood of a wife of the relevant age remarrying and thus forfeiting
hef expectancy of a pension in right of her former husband. lence, .
the value would be 'substantial only in the case of the older
womnan - the case where present hardéhip is likely. With younger.
.womeh the value might be negligible, not only because of the
- long deferment but also because of the probability of remarriage,
fBut, even in the case of the younger woman, there would be
another factor which- might have to be taken into account - if she
_had children to look after this would affect both her prospects
of remarriage and her prospects of obtaining pensionable employment,
If only rfor this reason we do not think that it would be
practicable to provide a cut-off age below which no pension com-
pensation would be payable. Indeced, it might be that the number
and ages of dependent children would be another factor which would

"have {0 enter into the calculations in the Tables.

201, A still more difTficult question would be how the payment
.shduld be made. Ideally the husband should be fequired to pay up’
‘before the divorce is granted; apart from anything else this would
~avoid the grave difficulty which wives all too frequently

experience in recovering maintenance, In the case of é wealthy

husband there seems no particular reason why- he shouldihot be
reguired to pay whatever lump sum the court assesses and if the
husband'was the petitioner the decree absolute could be held up
until he paid. The position would be more difficult where the
hugband frad little or no capital and here, if not before, the
proposal seems to break down, It has been suggested that some-
thing might be donc in the main case in which loss of pension

expectancies would be felt to be a grave hardship, namely, il a
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oshand were enabled to obtain a divorce from an innocent wife on

tlie basis of breakdown. It is generally agrced that a substantial
period of separation should precede a petition on this ground.

It is agreed, therefore, that it would be possible Lo require a

husband who proposes to petition on this ground to pay into

court by instalments during the separation period the present

value of_ﬂhe hypotheticgi deferred annuity(zs). This he could do
either in a lump sum or by instalments spread over the five '

years and the money could be invested, possibly by the Public

Trustee, in a way that would protect it against inflation. Where

ﬁhe husband had not paid the whole sum as adjusted by the court

.at the time of décree‘nisi, decree absclute might be postponed

indefinitely in appropriate cases until he did sQ.

©202. Another suggested method of encouraging the husband o

meet the cost of compensating the ex-wife for loss of her pension
entitlement would be to provide that for pension purposcs the ex-
wife should continue to be treated as his wife - and thus
entitled to a widow's pension after his death - until his obli-
gations to her under this head had been discharged. This might
be practicable as an additional inducement to the husband, but

if all the requiréd payments were not actually made by the date
of decree absclute it would have the disadvantage of perpctuating
bitterness between the former spouses. Moreover, it would not
work where the trustees of the fund had a discretion to pay any
dependant sclected by them. To cover this case, it would be
necessary to empower the court to make the sort of order

envisaged in para.197.
203, In our view these suggestions, even if feasible, would

not be likely to prove acceptable to public opinion. They would

be thought to look like buying divorce on the instalment plan.

V. Award of Deferred Payment

204, Hitherto we have assumed that on decree absolute the

wife should be paid the sum provided by way of compensétion to do
what she liked with. She ought, theoretically, to use it to buy
an endowment policy or deferred annuity for herself, but in many

28, If the husband contended that his means did not make this-
feasible he might, perhaps, be entitled to have the
Supplementary Benefits Commission (the successors of the
National Assistance Board) assess his maximum contribution
on the same basis as for legal aid purpoeses. If then he
paid in his maximum contribution out of capital and, for
rfive years, his maximum contribution out of income the total
s0 paid in should be treated as discharging his obligations
even if that total was less than the present value of the
hypothetical annuity.
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cases probably she would use it for current expenditure, This
could be avoided by cmpowering the court to order that the sum
should remain invested with the Public Trustee. In that event
it would have to be decided when she would be entitled to payment.
The value of the deferred annuity would have been based on the
actuarial prospect of her surviving her ex-husband and not
remarrying, but it dees not follow {rom that either that she
should necessarily be entitled to payment if her ex-husband

died while she was still young, active but unmarried, or,phat‘
she should not be so entitled when, say, she attained the age of
60 even though her ex-husband was still alive, If the main

- object is to provide for her in her old age there would be much
to be said for providing for payment at age 60, One point that
has to be‘borne in mind is that the realities of the situation
are that what the ex-wife has lost by the break-up of the marriage
is not only (or even mainly) the loss of her own pension
“expectancy but, rather, the loss of the expectation that she will
be maintained in her old age out of the husband's own carnings
.or pension, Alternatively, she might be entitled either on the’
dcath of the husband or on . attaining the age of 60, whichever

. first happened, Since maintenance from the husband is likely

-t0 be reduced on his death, even if it does not disappear com-
nletely, this would have some merit, We would have thought that
entitlement should not depend on the question of whether she has
remarried -~ the chance of remarriage has already reduced the
amount to which she is entitled, In our view she should not be
discouraged Trom remarriage by the prospect of forfeiting her
entitlement., On the other hand it could be argued that a womar
should not be entitled to pension rights in respect of more than
one husband and that if she remarries she accepts her new husband
with such pension rights as he and his widow enjoy and should give

up any entitlement in respect of the former husband, '

205, Despite the theoretical attraction of the solution
canvassed in the last paragraph, we doubt whether, in fact, it
would be preferable tb making an eut-and-out payment to the wife
on the divorce. We think that women, rightly or wrongly, would
regard attempts to protect them from their own improvidence as

excessive paternalism,

VI. Payment of Prcemiums for Deferred Annuity

206, Any scheme whereby the husband provides a capital sum
on the divorce in full discharge of his obligations is preferable

to one involving a continuing obligation. IHHowever, as the
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d‘?§jculties of providing for payment in advance seem to be
v;?ﬁually insuperable, it might be provided that payments should
be made by the husbhand in the future, the payments being used

to buy 4, deferred annuity for the wife, If this solution were
adopted the present value of the hypothetical annuity would
presumably be irrelevant. The court would mercly have to see

from the Tables what the amount of the hypothetical pehsion should
be, decide what proportion of this the husband ought to provide

in the circumstances of the particular case and then order the
hushband to pay annually such an amount as would provide an annuity
of that amount for the wife contingently on her surviving the
hﬁsband and not Pemarrying} An alternative, which might be prefer-
'able:for reasons canvassed in para.204 would be to.order that the
annual premiums thus calculated should be used not for a deferred
éhnuity on survival urmarried but for an annuity or endowment on

age 60 or earlier death of the ex-husband.

207. 5 The main difficulty about the alternative referred to
in the last paragraph, apart from that of recovering the payments
from the husband once he had got his divorce, is that, except in
'~the case of rich husbands; it would inevitably mean that Jless
could be paid by way of maintenance, Many women, it is thought,
wouid prefer to have paid to them the maximum maintenance that
the husband could afford.rather than have somewhat less in order
to provide for an agnnuity in future which would be payable ohly
if they survived their husbands. Once again they would probably
regard the court's well-meaning attempt to protect them in their

old age as excessive paternalism,

Conclusions

208, - These various possibilities are merely thrown out'for
consideration, We should welcome views on their practicability
and desirability. The only one of them regarding which we feel
able at present tc make any firm recommendations is that the

court should be empowecred to order even unsecured maiﬁtenance to

last for the life of the recipient and not merely for joiht.lives(zg).

209. Throughout our treatment of this topic we have dealt
only with the wife's loss of pension expectations, Despite our
desire to equate the position of husband and wife, the emanci-
pation of women has not, we think, yet benefited men to the
exgent that many pension schemegs enable a widower to cualify for
a pension in right of his wife's service, Certainly the loss on

divorce of any such rights has not yet become a current problem,

29. Sece paras.65-69 and 39,
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" In theory, nowever (and we think that as yet it is only

theoreticai), a husband who Joses pension expectancics becausce
of a divorce should be treated in the same way as a wilc who
does so.

210, We think that implementation of the various proposals

ﬁmade elsewhere in this Paper will help to alleviate the present

:hardship'that wives may suffer on divorce by loss of pension
proSpects. A direct and complete solution of {ite pension

problem has, however, escaped us, It may be that it can be

completely solved only by a thoroughgoing reform of the law of

family property., Even so, one must not over-estimate the contri-
bution that our proposed study of the law of fTamily property
could make to a solution, The bed-rock of difficulty is simply
that most men have neither the capital nor the income resources
to provide adequately for the wife (or wives) they have deserted
as well as Tor themselves and their new commitments., No amount
of ingenuity by actuaries, lawyers or legislaters can alter the
facts,which may be summarised as follows: -
(a) wealthy men present the law with no problems;
(b) poor men present problems which can be solved
only within the framework of national insurance,
and Supplementary benefit legislation;-
(c) the man who is neither rich nor pocr generally
has available an earned income, a pension
expectancy and a capital asset -~ a house which
may be encumbered with a mortgage. He rarely has
much else,
Jt is immediately clear how important is the matrimonial home and
how necessary legislation is along the lines of the Matrimonial
Homes Bill to ensure that the wife's interest in it be protected,
It may well be that if there should be legislation giving effect.
to our provisional recommendations and protecting the wife's
interest in the matrimonial home, her hardship arising from loss
of pension rights upon divorce might be considerably relieved,
If'the wife knew that on divorce she would be entitled to a fair
share of the family assets (including the home) which her

services as a wife and mother had helped the husband to build

"up, loss of a future pension would be regarded as a less serious

and pressing problem,

Death Intestate after Judicial Separation

211, © The survival of one extraordinary statutory relic in

$.20(3) of the Matrimonial Causes Act 1965 is best mentioned
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Lot
among miscellaneous matters., This provides that on a judicial
separation - ' ‘

(a) any property which is acquired by or devolves on a
wife after the decree and while the separation
continues, and

(b) - where the decree is obtained by the wife, any
propefty to which she is entitled for an estate
in remainder or reversion on the date of the decrec,

shall, if she dies intestate, devolve as if her husband had then
been dead, It will be observed that this provision applies only
to the wife and, as regards reversionary property, only if she 1is
the party who obtained the decree, Furthermore by distinguishing
between property acquired before the separation and property
‘dcquired during the separation, it is liable to cause
inconvanience in the administration of her estate.

i

212, Since it appears that judicial separation is likely
to be retained in our law, it is obviously desirable that it
should be clecar whether or not it has the effect of ending the
- marital state Tor the purposes of succession. For the purposes
-of_intestate succesdgsion in Australia a marriage is treated as
at an end as regards both spouscs so long as the judicial
geparation is in operation(SO), This is surely the right answer
so long as the parties are living apart under a Divorce Court
“decree of judicial separation or under an order for maintenance
under 5.22(51). In the latter case, it is arguable that a neg-
lected wife after a violent quarrel and to meet an ﬁrgent need,
might get a maintenance order although there was a prospect of
reconciliation in the future. Shouldthe husband die before the
reconciliation she would lose all her rights to succeed on his
intestacj. On the other hand, under our recommendations, her
maintenance order would Continﬁe after his death and would be
variable. The law of intestacy is intended to give effect to
the likely dispositions of the deceased had he made a will and
it seems clear that a rule that disinherits the separated spouse
is more likely to achieve that result than onec which preserves
his or her rights,

30, S.55 of the Matrimonial Causes Act (Aust.) 1959: see AppendizC,

31, S.2(1)(a) of the Matrimonial Proceedings (Magistrates'
Courts) Act 1960 provides that a matrimonial order made by
magistrates containing a non-cohabitation clause is to '"have
cflfect in all respects as a decrce of judicial separation',
The effects of matrimonial orders in the magistrates' courts
whether with or without a non-cohabitation clausc, would
require carcful consideration if the law relating to

decreces of judicial separation were amended as suggested,
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213, This topic is Cleérly onc that will have to be further
considered in the context of a gencral reviecw of the law of
Family Propérty, But in the mcantime s,20(3) cannot be left as
it stands in any revision of Part II of the Act. We recommend
therefore that a couple living apart under a decree of judicial
separation made by the Divorce Court should be in the same

position as regards rights of succession as if they were divorced,
i _ /
Polvygamous Marriages

214, Although after some hesitation the English courts have
come Lo recognise a spouse under a polygamous marriage as a
husband or wife for certain purposes, they have hitherto refused

to recognise such a union Tor the purposes of excrcising matri-

(32)

"monial jurisdiction . However, recent cases have decided

that this does not apply if a marriage which was priginally
potentially polygamous has become monogamous as a result of a

(34)

change of domicil 35) or a change in the law

215, Australia by an amendmentto its Matrimonial Causes Act
has tackled this problem by, in effect, providing that the first
marriage, notwithstanding that it was at its inception potentially

polygamous, should be generally recognised for all purposes of

"matrimonial jurisdiction, whether there has been a subsequent

marriage or not, so long as the laws of the countries of the
oo
(35)

_ parties' domicil at the date of the union recognised polygamy .

A strong case can obviously be made out for the introduction of
some such change in the law here, especially as the United
Kingdom is the centre of a Commonwealth many of whose members
recognise poiygamy, This, however, is beyond the scope of the

present Paper,

216, There seems to be an overwhelming case for allowing a
wife of a polygamous union to obtain maintenance Trom her husbhand.
This would prevent injustice and afford protection to the British
taxpayer., At present a Commonwealth citizen from a polygamnous
country can enter this country with his wife or wives and then
resist any claim by her or them for maintenance, thus perhaps

making it necessary for the State to maintain them(jG) unless

32. See Hyde v. Hyde (1866) L.R. 1 P. & D. 130; Risk v. Risk /79517
P.50; Sowa v. Sowa /1961/ P.70, '

'33. Cheni v. Cheni /1965/ P.85; Ali v. Ali /19667 2 W.L.R. 620,

34. Parkashe v, Singh (1966) 110 §.J. 868,
35. S.6A (see Appendix C) inserted by the Matrimonial Causes Act
"N0.99 of 1965, For a criticism of the drafting of this
provision see {1966) 40 Aust. L.J. 148,
As pOinted out below, the State may then be able to recover
f'rom the "hushand",

R
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zﬁ@.until it can repatriate them, It wonid also remove the strange
anomaly that a "wife" who enters into a bigemous and unlawful
marriage in this country with a man who is already married may
obtain maintenance on cbtaining a nullity decree declaring the
marriage void(37), whereas a wife who has been lawlully married

in a country which recognises polygamy cannot do so if her marriage
was potentially polygamous‘ Far from the introduction of such a
‘provision being tantamount to a rccognition or encouragement of
polygamy it would, if anything, discourage it. OCur present rule
enables the husband to enjoy the benefits of UOl gamy and relieves

nim of the burden(JS)

217, Already the wife of a polygémous marriage is recognised
as a wife for certain social security purposes. §,113(1) of the
“National Insurance Act 1965 provides:
1135.-(1) A marriage pefformed outside the United
f Kingdom under a law which permits polygamy shall

be treated for any purpose of this Act as being

and having at all times been a valid marriage if

and so long as the authority by whom any question

or claim arising in connection with that purpose

falls to be determined is satisfied that the

marriage has in fact at all times been monogamous.,
It will be seen that this covers a wifc if the marriage is in
fact monogamous even though potentially polygamous., For the
purposes of supplementary benefits (formerly national assistance)
the law goes much further, for it has recently been held that in
s,42 of the National Assistance Act 1948 (substantially repeated
in s,22 of the Ministry of Social Security Act 1966) a "wife"
whom a man is liable to maintain includes a wife of a polygamous
marriage.even though it is actually, and not merely potentially,
polygamous(39). Hence if the Supplementary Bcnefits Commission
(the former National Assistance Board) maintains any of the wives
it can recover from the '"husband", '

218, This produces the somewhat odd result that, although the
wife cannot directly obtain maintenance from the husband, he can,
indirectly, be made to pay for her maintenance if she has.been on

national assistance., Generally, obtaining maintenance through

37. Matrimonial Causes Act 1965, s.19,
38, The matrimonial history of Mr, Sammy-Joe (Sammy-Joe v,

Sammy-Joc: "The Times!" June 9th 1966; Sammy-Joe v. G.P.0, Mount
Plcasant Office é19627 1 W.L.R, 370) affords a recent illustration
where maintenaince ought obviously to have been awarded to a
polygamous wife as indeed it was.

39. 1Imam Din v. National Assistance Board ‘6j7 2 W.L.R. 257,D.C.
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“Australian States in i964w5. This provides: -

the Supplementary Benefits Commission will be the most efficacious
way of recovering, but it seems somcwhat anomalous that dircct
action by the wife against the hushand should not be possible

in those cases where it is appropriate, The present position
%ould be extremely unsatisfactory where the standardeo} living

bf the parties is well above subsistence level, A millionaire
Moslem prince should obviously maintain his wives more generously
than at the austere standards adopted by the Supplementary

Benef'its Commission,

219, What seems to be needed 1is a provision similar to that

in 5.7(3) of the Uniform Maintenance Act, enactcd in most of the
J s
"(3) For the purposes of this Act a man and a woman
married by a subsisting marriage, whether moncgamous

or_polyvgamous, shall if the marriage is lawful and

binding in the place where it was solemnised be

regarded as husband and wife.,"
This, it will be observed, goes considerably further than s.6A of
the Australian Matrimonial Causes Act, mentiohed at para.215
above, since it affords recognition for purposes of maintenance
to any polygamous marriage-- not only the first, We recommend
that a similar rule  should apply in England for the purposcs
of .22 of the Matrimonial Causes Act (wilful neglect to maintain)

1

and for the purposes of magistrates' maintcehance orders,

220, It has been suggested that the wording of the
Australian provisioh is defective in that it appears to test the
validity of the marriage solely by the law of the place of
celebration, Under English conflict of law rules a marriage

may be void notwithstanding that it was valid by the lex loci

. Celebrationis; essential validity is governed by the law of the

domicil, While we see the logic of this criticism we are not

persuaded that it is well founded. If a Nigerian domiciled in
England enters into customary law marriages while on visits to
Nigeria and then brings his wife or wives to England, we see no
reason why he should not be made to maintain them; if he

does not the Supplementary Benefits Commission will probably have

to, Whéther, at present, the ladies would be regarded as "wives"

for the purposes of the National Assistance Act and Ministry of
Social Security Act, is not clear (in the Imam Din Case the

e
parties were domiciled in Pakistan when they married there), but

~we think that they ought to be. And equally we think that the

hushband should be liable at the direct suit of the wife, We are
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ﬁﬁimpressed with the argument that if the marriages had boeoen
entered into in England they would have been void and the men
would not have been under any liability to maintain., Since
English law provides no facilities for polygamous marriage
ceremonies, it may be that the English courts would refuse juris-—
diction even to declare them null, If, however, formal English
marriﬁge ceremonies were Fntercd into here, the second or later
wife %ould, in fact, institute nullity proceedings and recover

. X , . . 4.0
maintenance under s.19 of the Matrimonial Causes AcCt 1965(* ),

It is arguable that s.113(1) of the National Insurance Act 1965(41)
makes the law of the place of celebration decisive. Whether in
fact the Australian provision neccessarily does so is less clear,
It applies only if the marriage "is lawflul and binding in the
splace where it was solemnised", It by no means fellows that the
marriage would be regarded by Nigerian law as lawful and binding
.if one of the parties was not domiciled in Nigeria. In our view,
hovever, for maintenance puposes, technicalities shiould be
avoided as far as possible, If the parties have gone through a
ceremony of marriage rccognised és binding in the country where
it was celebrated, we think that the English courts should have
power to order one party to maintain the other until the marriage
haé’been_dissolved. Indeed, it may well be that the obligation
to maintain should not be destroyed merely because a foreign
court has dissolved it,  One of the most common hardships
attendant on the recognition of a foreign divorce is that at
present it may deprive the English.courts of any power to order
maintenance in favour of a party resident here, This, however,
raises a wider problem which will be dealt with in another Paper
'Conceyned with the recognition of foreign divorces and

international law problems generally.

221, Nor are we impressed bylthe argument that if a husband
were made liable to maintain more than one wife, the National
Insurance provision would be regarded as unduly restrictive in
that a man can get an increase of henefit in respect of one wife
only (and that only if the marriage was not in fact polygamous),
whercas he might be ordered by the courts to maintain several.
The answer to that was given-in the Imam Din Case where it was
said "not to bear a moment's close examination”(42)..,.”AS the

man'péid only one lot of contributions, calcalated on the basis

40, To this extent the English courts alrcady exercise matrimonial
' jurisdiction over "polygamous" marriages.

41, Quotcdlin para.,217.
42. Per Salmon L.J. at /1967/ 2 W.L.R. 263 H,
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of one wife at a time, the [National Insurancej Acts applied only

in case of monogamous marviages. ¥t would clearly be wrong for

a man paying contributions on the basis indicated to veap henct{its
o (43)

in respect of perhaps three or four current wive

222; Tt has also been suggested that unless the Divorce
Court is to be given general jurisdiction to dissolve polygamous
marriages it would bé anomalous to give it jurisdiction to award
maintenance under s.22 of the Matrimonial Causcs Act (or whatcver
replaces it), and that maintenance should be obtainable only in
the magistrates‘ court. We do not agree. We sce no reason why a
power to grant maintenance should be in any way dependent on
_jurisdiction to grant a divorce. Morcover, the suggested restric-
tion would rob the rcform of its main point. When the appropriate
maintenance is small it can already be recovered from the husband
by, the Supplementary Benefits Commission. An independent right
of action by the wife ié most needed where the husband is wealthy
and the appropriate maintenance beyond the limits of the
Supplementary Benefits Commission or the magistrates' court. The
Imam Din Case has in effect made a polygamous husband indirectly
liable to maintain his wives to subsistence level. We recommend
that he should be made liable directly to maintain them at whatever

level is appropriate.

PART VI

CLASSIFIED SUMMARY OF CONCLUSIONS

0
223. In this Part of this Paper we set oul such provisional
conclusions as we have been able to reach concerning the reform

of the law governing proceedings in the Divorce Court. They are
only provisional because the comments which we hbpe tec recelive

from our readers may change them. (As we have said in para.2 above,
we shall be grateful if comments can be sent to the Law Commission
by 1st October 1967).

224. We have arranged our conclusions in three groups:-
. A\

- (I) relating to questions on which we have Seen able
' to arrive at provisional recommendations which
seem tO us (subject to any comments we may receive)
to be ready for early implementation; | '
(I1) relating to questions on which we have not felt
able to make provisional recommendations at this

stage but the answers to which may emerge f{rom a




study of comments received {rom our rcaders; and
(1II) relating to problems unlikely to be sclved by
E legislation ih the near future, 1if at all.
225. ! Among the questions in the second and third groups
are a number requiring moral or social judgments which we as a
body of lawyers have no special competence to make; on these
last we shall particularly value the vicws of laymen as well as
lawyers,
226. ‘Group T (provisional recommendations which may be rcady
B ' ‘for early implementation)
- (1) As regards the powers of the court to award maintenance

(as opposed to the exercise of those powers) the distinction

hetween the husband's rights and the wife's rights and hetween the

giailty and innocent parties should be abolished (paras.21-23);

(2) Liability to be ordered to maintain a spouse or
- .child should no longer depend on proof of a matrimonial offence
(paras.21,24-28; Appendix A);

(3) The commission of an act of adultery should cease to
be a bar to an application to the Divorce Court for any form of

maintenance (paras,29-31);

(4) The court should always have power to award interim

maintenance (paras.34-38);

(5) The wife's agency of necessity should be abclished
(paras.41-52 and 108);

(6) Interim alimony, maintenance, permanent alimony and
péri@dical payments should be replaced by a single form of
periodic financial relief, available in all kinds of matrimonial .
proceedings to any wife, husband or child. It should be called
maintenance and could be made permanent, interim or limited until
the occurrence of a specific event or the expiration of a
definite time (paras.53~64); the court should be able to order
maintenance to be paid in a weekly,monthly, or other pericdic
sum (para.64); and it should always be able, when making its
final order for maintenance, to order the payment of a lump sum
in reshect of future maintenance or of maintenance for any

period prior to the institution of proceedings (paras.37, 48 and 52);

(7) An order for maintenance made pending the hearing of

a suit for divorce or other principal reliefl should continue in



”,

-

- force after the decree unless the court otherwise orders {para.6sj;

. (8) In all cascs it should be possiblce to order 'secured

Cer unsccured maintenance (para.64; sce also para,S54) ;

(9) The court should be empowcred to make unsecured
maintenance orders extending for the life of the payee (paras.65-69

P . 4
and 39);

(10) The court should be able to award maintenance even
if a petition for divorce, nullity or judicial separation is
dismissed -
(a) in favour of the respondent or any child, and,
(b) il it was reasonable to institute the proceedings,
in favour of the petitioner (paras.75-77); A
(11} The court should be given power to order either party
té prbceedings ﬁo scttle property for the benefit of all or any

of the parties to, or children of, the marriage and to vary ante-

or post-nuptial settlements, whether made inter vivos or by
will (paras.78-84);.
(12} The power of the court to determine property disputes

between husband and wife under s,17 of the Married Women's Propert

A

Act 1882 should be exercisable after, as well as before, divorce

(para.85);

(13) The power of the court to vary maintenance ggreements

sihould bhe widened as suggested in para.87;

(14) A1l maintenance orders should be variable at any time
and even after the death of the spouse ordercd to pay untili
the administration of the estate has been completed in due
course (paras.88-95). The court should be able to remit arrears,
to backdate variations and, where the payee has failed to die-
close a material change of circumstances, to order repayment of

sums already paid (paras.96 and 97);

- (15) The existing powers of the court to set-aside tran-
sactions designed to defeat claims for maintenance shdgld be
enlarged -

(a) to enable dispositions to be set aside although
no actual or immediately pending claim can be made,
(b) to enable the protected property to be safe-
guérded from similar gispositions,

(c) to protect resources that are or may be the
~subject of a claim for maintenance in the magistrates”

court, and
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(d) by the abolition of the three yecar time limit
on applications relating to past dispositions (other
than dispositions made for valuable consideration to

a purchaser in good faith) (paras.98-101);

(16) The special practice of the Divorce Division as
regards costs should be reformed - V
(é) by the a%olition of the wife's agency of nccessily
as recommended in conclusion (5) ahove,
(b) by the removal of the diffecrence in the
positioh of husband and wife as regards costs, and
(c) by extending the right to apply for seccurity for

costs to husbands (paras.102--120);

<. - (17) On the grant of a decree of divorce or judicial
'separation on the ground of adultery, the adulterer (whether a man
-Or a wéman) agéinst whom costs are claimed should be liable to

be ordered to pay the costs of any other party, unless he or

she can show that it would be unjust in the light of the conduct
of theiparties arnd the other circumstances of the case (paras.i21-
124). Exceptionally a co-respondent, who is dismissed from a

suit brought on the ground of adultery, should be liable (as he
may;be under existing law) to pay the costs of proceedings which
were reasonably instituted as a result of his conduct (paras. 125
and 126). There should be no power to order a co-respondent to

give security for costs (para.127);

(18) Any sum payable under an order for maintenance should
be recoverable as a judgment debt and - '
’ (a) where the debtor has died, be enforceable with
: the leave of the court against the estate, |
(b} where the creditor has died, be enforceable by
the persoral representatives on behalf of the estate,
and _
(¢) in any event, the court should have power to
limit the amount of the arrears which can be

recovered. (paras.143-152 and 52(b)); R

.
(19) No speouse or ex-spouse should be entitled to prove
for arrears of maintenance in bankruptcy in competition with
the ordinary creditors (paras.i148-150); '
(20) The court should be empowered to'order any person
whio has accepted a child into his or her family on a permancnt
basis to maintain that child save that -

(a) a second hughand who has accepted a child into
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the family on the basis that the Tirst husband will
maintain it will be respongible for its maintenance
only in so far as the {irst husband dcfaults, and
“(b) a husband who learns that a child which he

has accepted into the family as his own is not his
shoulg be free of any liability for its mainten-
ance unless he fails to disclaim responsibility

within a reasonable time (paras.165-173);

(21) The court should have power to make orders for the
maintenance of children extending -

(a) in any event, until they attain the age of 16
or such later age as 1S appdiﬁted for the end of
compulsory education, '
(b) until they attain the age of 21, if they are
physically or mentally jncapable of wholly‘supporting
themselves, and
(c)  for a definite period, which may extend beyond
the 21st birthday, so long as the child is not
financially independent, because he or she is
receiving full- or part-time instruction at an
educational- establishment, or undergoing full- or
part-time training for a trade, profession or

vocation (paras.174-181);

(22) On a judicial separation neither party should have
rights to succeed on the inteétacy of the other if death occurred
during the continuance of the separation but should be in the same

position as if they had been divorced (paras.211-213);

(23 For the purpose of awarding financial relief the
court should treat a subsisting marriage as valid if the marriage,
whether monogamous or polygamous, was valid under the law of the
place where it was celebrated (paraé.2i4~222);

Group IT {questions on which we have not yet been able to make
provisional recommendations)

(24) Should s.1 of the Inheritance (Family Provision)
“Act 1938 and £.26 of the Matrimonial Causes Act 1965 be amended
to make it clear that the court should be satisfied that it would
have been reasonable for the deceased td make provision for the
applicant? {paras.72-74)

(25) Should the court be empowered to vary the terms of
a maintenance agreement even though the changed circumstances are

ones which the parties contemplated as possibilities at the time
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of crtering into the agreement? (para.86)

(26) Shohld recipicnts of maintenance under a court order
be required to disclose matcrial changes in their circumstances?
How could disclosure be required and material changes be defined?
(paras. 96 and 97)

(27f How can the/expénditure of public funds be reduped
in rélation to applications for legal aid madec solely in order
to obtain protection against full liability for costs? In
particular - | 4 ,

(a) should hopeless claims for costs in petitions
be discouraged? '

(b) should last minute amendments of petitions
claiming costs be discouraged? and

(c) should parties be enabled to limit liability
to pay costs {0 a maximum amount to be fixed by
the Supplementary Beneflits Commission after an

gssessment of their means? (paras,109-118)

(28) Should Certifying Committees be asked to direct in
each case whether security for costs should be applied for ?
(paras.119 and 120)

(29) Should the\action'for damages for adultery -

(a) be abolished altogether, or
(b) be replaced by a new claim for a settlement
on the lines recommended by the Gorell Commissicn
of 19127 {paras.128;142) This would be available
against women named as well as against co-respondente,
but could be made only in conjunction with a
petition for divorce or judicial separation. If

. : "~ 80, should the category of third parties against

whom such a claim could be made be enlarged to

w

include anyone, other than an adulterer, who 1
alleged to have caused the breakdown of the
marriage? (para.t4t)

(30) Should the action for enticement be abolished?
(paras.132 and 133) ‘

(31) When the recipient of maintenance under a court
order seeks to enforce the payment of a large amount of arrears,
how (without impeding the normal process of cnforcement) can the
.court be placed in a position to exercise its discretion to limit
the amount recoverable? Should the person liable to pay be notified
of his rights if the Yayee sceks to enforce payment of more than

a specified amount? (para.i50)
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(32} should a person be enabled to prove for arreavs
of nmaintenance in the insolvenl estate of his or hepr fovmer

spousc? (para.ist)

(33) Should the property of a spouse,who dics intestote
whilc the partics are living apart during the running of an order
fér maintenance, devo}ve as 1 the other spouse had thcn been

dead? (paras.211-213)

Group 111 {problcms unlikely to he solved by legislation in the
near futurce, 1 at all)

(34) Should a spouse continuc to be able to apply to the

. Divorce Court for a waintenance order while tie parties arce co-

habiting and should an order so wade be enforceable during cohabit-
ation? If so, should the present divergence between the rale in
the High Court and that in magistrates' couris be prescrved?

(para.32 and Appendix A)

(35) Should the court be empowered to oprder a propor{ion
of a spouse's net income (or of the net income from any particular

s -\

source) to be paid as maintenance? (para.33)

(36) Should remarriage automatically extinguish any
Piéht to malintenance by & fbrmor spouse? Il not, should remarrialZc
continue necessarily‘to prevent a person from applying fer rcason-
able maintenance from the estate ol a dececased former spouse?
(paras.40 and 69)

(37) Should the powers of the court under s.17 of the
Married Women's Property Act 1882 and s.17 of the Matrimonial
Causcs Act 1965 be merged and excrcised on the same equitable

principles? (para.85)

(38) Should it be made possible for action to recover

maintenance for a child to be taken otherwise than by the parents,

-or guardians? (paras.162-164)

(39) What should be done to prevent a married woman

-losing the prospect of obtaining a fair proportion of her pension

rights as a potential widow, if she is divorced by ¢r divorces her
husband? (paras.190-210)
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APPERDIX A

DRAFT CLAUSE

Failure (1) Where one spouse has failed to provide, o5y €O
of one

nake a proper contribution towards, recasonable maintcenance,
spouse to o P ‘ '
maintain for the other spouse, the court may on the application of
othel that other spouse (in this scction veferred to as "{he
applicant') make an order under this section against the
first-mentioned spouse (in this section referred to as "the

respondent') in favour of the applicant.,

(2) In determining whether the respondent has Tailed
B - to provide, or to make a proper contribution towards,
reasonable maintenance for the applicant, the court shall
' have regard to all the circumstances of the case and, in
~ particular, to - ‘ '
ta) the conduct of the spouses in relation to
each other; _
(b) the duty of thec spouses to care for.and
bring up any children of the Tamily;
(c) the domestic arrangements of the spouscs;
(d) the earning capacity of each spouse and the
extent, if any, to which that capacity has
been impaired through age, illness or
disability of mind or body or is for the
time being diminished by reason of the fact
that he is receiving instruction at an
educational establishment or is undergoing
training for a trade, profession or vocation;
(e) +the earnings and other resources, if any,
of each spouse;
()} the financial obligations of each spouse.
(3) Without prejudice to subsection (2) of this
section, the court may make an order under this ségtiOn
notwithstanding that it is proved - 5
(a) that the applicant has during the subsistence
of the marriage committed a matrimonial
offence; or
(b) that the respondent reasonably believed that
the applicant had during the subsistence of

the marriage cenmmitted such an offence

.
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(4) An order under this scctien may contain one or more
of the following provisions:-—

(a) a provision rcquiring the respondent to pay

i to the applicant for the applicant's mainten-
j . ance, during such term not exceeding the

applicant's life as may be specified in the
order such sum as the court thinks reascnablce,
the sum to be paid at such regularp intervals
as may be so specified; '

(b) a provision requiring the respondent to pay

to the applicant for the applicant's mainten-

ance such lump sum as the court thinks

»

reasohablc; .

(¢) a proviéion requiring the respondent to sccure
to the applicant, to the satisfaction of the
court, for the applicant's maintenance during
such teirm not excéeding the applicant's life
as may be specified in the arder such lump
suni, or such sum to be paid at such regular
intervals as may be so specified, as the court
thinks reasonable;

(d) a provision requiring the respondent to pay
to theé applicant for the applicant's mainten-~
ance during a period before the date on which
the applicant applied for an order under this
section such lump sum as the court thinks

reasonable,

(5) Where an application is made to the court for an
order under this scction, the court may, at any time before
making a final order on the application, make an order under
this subsection requiring the respondent to pay to the
applicant for the applicant's maintenance at such regular
.intervals as may be specified in the order such sum as the
court thinks reasonable; and an order under this subsection
shall cease to be in force on whichever of the following dates
occurs first, that 1is to say -

' (a) the date, if any, specified for the
purpose an the order;:
» '(b) the date of the expiration of the period
o of threce months beginning with the date

of the making of the order;
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(c)  the date of the making of a final order on,
or the dismissal of, the application by the

court.:
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P APPENDTX_ B

\/ APPLICABILITY OF OUR CONCIUSIONS TO MAGH S’l‘R;\'!‘_{fS' COURTS

i(Refercnce in this Appendix Lo secctions are to the Matrimonial )
Proceedings (Magistrates' Courts) Act 1900, unless otherwise stated).
t. ~As stated in para.j of this Paper, the first subject for
reform must be financial rceliefl in the courts which have power o
grant divorces. Consideration of the repercussions of these
:reforms'on proceedings in magistrates' courts should, however,
begin without waitihg/till our main recommendations are in final
form. .- B :

y (44)

v

Paragraph 226(1) and (2

2. Causes of complaint on which either party may apply to
the court under s.1 are (in brief) -
(a) descrtion; .
(b} persistent cruelty to the complainant, an infant
child of the complainant or an-infant child of the
defendant who, at the time, was a child of the
family;
(c) conviction for certain assaults or sexual offences;
(d) adultery; _ '
(e) that the defendant while knowingly Suffe“ing from
a vencreal disease has insisted on, or has, without
the c?mplainant being aware of the presence of that
discase, permitted sexual intercourse between the
complainant and the defendant;

() habitual drunkenness or addiction to drugs.

3. The causes of complaint on which the wife alone may apply
under s.1 are - |
‘ (g) that the defendant has compelled hcer to submit
herselfl to prostitution or has been guilty of such
T ) : conduct as was likely to result andhas resulted
in her submitting herself to prostitution;
(h) that the husband has wilfully neglected to providel
reasonable maintenance for her, or for any child
of the family who is a dependant. ‘

4. S.1(1)(i) enables a husband to apply for an order on
the ground that his wife has wilfully neglected to psovide
reasonable maintenance for the husband or or any dependent child

of the family in a case where '"by reason of the impairment of the

44, (1)  As regards the powers of the court to award waintenance
(as_opposed to the exercisce of thosc powers) the distinction
between the husband's rights and the wife's rights and between
the guilty and innocent partics should be abolished (paras.2t-2%F:
(2) Liability to be ordercd Lo maintain a spousce or child
shoudd no longer depend on proof of a matrimonial of fence
(paras., 21, 24-28: Appendix A).
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husband's earning capacity through age, ipllness oy disability of
mind or bedy' and having regard to any resources ol the hushand

and _wife which should be made available, it is reascnable to

“expect the wife to maintain the husband or such a child.

i

5. ? | 'Any order for maintenance made on a complaint under s.l1
nay élso contain a provision that the complainant be no longer
bound to cohabit with the defendant ("a non-cohabitotion clause’)
and that provision while in force has effect, by virtuce ofl

s.2(1)(a), in all respects as a decree of judiciusl separation.

-Such separation orders are relatively infrequent,

6. A complaint must be made within six months from the time
when the matter of complaint arlses(*)), The only exception is

that made by s.t2 which enables a complaint on the ground of the
commission of an act of adultery to be heard if it is made within
six months from the date when the éct of adultery first became

known to the Complainaht.' In the case of matrimonial proceedings

' rule in

it is doubtful whether the value of the six months
discouraging stalc claims outweighs its disadvantagcs. A party
with a cause of complaint may in sohke cases feel obliged, or be
adjised; to take proccedings in order to protect his or her rizhts,
thus reducing the likelihood of a reconciliation. Moreover there
is no precisely similar rule applicable to similar procecdings
in the High Court. The Gorell Commission in 1912(46) suggested
that in order to prevent delay and stale claims it was desirable
to prescerve the six months' rule, subject to the modification that
the court should have power in its discretion to extend the limit.
There secems to be much to be said for a fixed period of limitation
subject.to this suggested discretion to extend in exceptional
cases. It may well be, however, that the present six months'
limitation period is too short. The period in affiliation pro-
céedings is twelve months and this might well be made the basic
period.

7. If it is accepted that, as regards the powers of the
court (thOUgH not the exercise of thosc powers), no distinction is
to be drawu between husband and wife, the Act of 1960rrequires
amendment. As it stands now, except for the case where the
husband is an habitual drunkard or drug addict and the court makes
a separation order, a maintenance order can be made against a

wile in favour of her husband only where his ecarning capacity has

been ikpaired. But as pointed out in paras.2t and 22 of this
45. Magistrates' Courts Act 1952, s.104.

46, Cd.6478, para.ig?2,



Paper, there are many cases in which it would be reasonable for
a wifc to be ordercd to contribute to the maintenance of an
ifspecunious. husband, notwithstanding that his lack of means 18
not due to any impairment of his carning capacity through agc,
illness or disability. She can be made to do so already

indirectly because of her liability under s.42 of the National

"Assistance Act 1948 or s.22 of the Ministry of Social Security
/

Act 1966. It scems right that what can be done indirectly should
be able to be done directly, even if, as we expect, the practical

effect of such a change would be small.

8. ~ Similarly, if it is accepted that as Fegards liability

to pay maintenance no rigid distinction should be drawn between

the "innocent'" and the "guilty" party, the Act of 1960 requires
further amendment, As will be scen from paras.2-4 of this
Appendjx{ the magistrates can make a maintenance order only on
proof of a matrimonial offence although admittedly this may consist
merely of "wilful neglect to provide reasonable maintenance' - a
ground similar to that on which application can be made to the

Divorce Court under s.22 of the Matrimonial Causes Act 1965.

9. . Howe?er, it has been argued that to abandon in proceedings
in magistrates' courts the distinction between innocent and gulltly
parties and, still more, the abolition of the need to prove wilful
neglect to maintain in applications for maintenance would be too
radical a departure from the present position. In the vast

ma jority of cases in the High Court a claim for maintenance is
ancillary to a claim for substantive relief. The hearing of the
substantive claim will at the very lcast provide some indications
as to the history of the marriage and the maintenance claim can

be determined against this background. In the case of
magistrates' courts, however, the position is quite different.

The only formalities before the hearing (zpart from the require-
mént, laid down in Practice Directions by the High Court, that
brief particulars of aliegations of adultery should be made
available to the defendant before the hearing) are the making of
the original complaint and the subsequent issuc of the summons

to the defendant. If an unqualified right to apply to magistrates'

courts for maintenance were allowed, some difficult procedural

'implications would have to be examined. Although the court, in

reaching its decision, would have to take into account all the
circumstances sct out in the drait Clause in Appendix A, there is

a danger that no very clear indication of the particular circum-
stances that would be most relevant could be given before the court

had heard the casc., Would it be possible te give any summary of
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Qﬁérticulars of the grounds on which the complaint was based

either in the original complaint or in the suwmmons to the
defendant? Wo&ld the case go before the court with a sufficiently
clear indication to the defendant of the allegations that he would
have to meet or of the evidence that he would need to adduce?
Would the court have sufficient guidance about the issueg which

it would be required to decide unless a system cf preliminary
pleadings were introducéd or there was resort to adjournment more
frequently? Would not either course tend to rob the procecdings

"of their summary character?

10, | The broad effect of the Act of 1960 is that the wife must
- establish the husband's "guilt" and her own "innocence' to

obtain an order at all and must bring her claim within one of
<. the grounds for application set out in s.1. Abolition of these
.specific grounds might mean that the court and a}l'the parties
Concdrned would be deprived of sufficient guidance about the
formdlation of the issues which the court should consider and

how these issues should be decided,

11. In the year 1965, 27,262 applications for matrimonial

4 . .
orders were made(+7). O1 these, however, only 16,442 resulted in

orders being made and 10,820 were unsuccessful. The number of
uﬁéuccessful wives was probably even higher than this because
under the Act of 1960, even though the wife was unsuccessful in
her own claim, the court may procced to grant her an order in
favour of any children. If the wife's guilt is no longer to be
relevant to her entitlement to an order for maintenance but only
to the amount of that order, these figures might be substantially
altered. The consequence might be that many more men would be
ordetred to pay maintenance to wives against whom they had a
legitimate grievance. The enforcement of maintenance orders
already presents magistrates' courts with a serious problem and
“orders against "innocent'" husbands would certainly prove an

even greater problem. They are likely to be less williﬁg to pay,
as a class, ‘than husbands who get freedom to remarry in Divorce
Court proceedings and regard financial provision for a wife who
is to some extent guilty as a price worth paying. \

12, If the removal of the need to prove a matrimonial
offence on the part of the defendant (or "innccence" on the part
of the complainant) resulted in a substantial increase in the
number of applications made to magistrates' courts, staffing

problems would be crecated and the courts would be even more

47. These flgures exclude applications for attachment of earnings
orders as a means of enforcing an existing matrimonial order.
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L hard-pressed in busy arcas than they arce at present, 10 would, of

~ coursc., also imposc a further burden on the Legal Ard Fund.

13, In"para.23 of the Paper we have pointed out, in relatjon
to the powers of the Divorce Court, that a distinclion between

innocence and guilt has been largely eroded. This is not truc of
ﬁétrimonial proceedihgs_in magistrates' courts. I the law is

to depart from its present linking'of maintenance and the matri-
monial offence, it wopld seem desirable that the necessary legis-
lation should lay down clear prinqigles for the courts to Tollaow,
The conduct of the hearing itself is governed by Rule 18 of the
Magistrates' Courts Rules 1952, the provisions of which are fairly
rudimentary. I magistrates' courts up and down the country - and
therc are more than a thousand of them - are not to give incon-
éistent decisions. legislation corrcsponding to the Draft Clausc
contained in Appendix A may have to give them still more precise

guidance.

14. In para.22 of this Paper we have drawn attention to
the Australian legislation dealing with financial relief ancillary
to proceedings for dissolutidn of marriage, etc. This draws no
distinction, as regards thc powers of the court, between the
"ouilty" and the "innocent" party. The individual State laws,

- howcever, relating to applications for maintenance alone still
require the court to\be satisfied before making a maintenance order,
(a) that the complainant has been left without adequate means of

support provided by the defendant, and (b) that the defendant

. : . ‘ : 48

did not have just cause or excuse forsoe leaving the COmplalnant(*))c
. [&]

Paragzraph 226(3)(4’)

15. By virtue of s.2(3) a magisirates' court is debarred

from making a maintenance order if the complainant is proved to
‘have committed adultery (in theabsence of condonation or connivance)
during the subsistence of the marriage. This restriction on the
power of a magistrates' court is quite different from the power
of the High Court under s$.22 of the Matrimonial Causes Act 1965
which is not in terms so limited, although, as we have pointed
out in paras,29-30 of this Paper, the powers of the courts under
the two Acts are not, in fact, as dissimilar as might have been
expected. There is, however, no obvious objection to giving
magistrates a discretion, in any case where the complainant has
committed adultery, to award him or her maintenance if they think
it just to do so in the light of the conduct of both parties.

48. Tor example, Maintenance Act (Ncw Soutch walcs) No.74 of 1967,

s$£.9, and 11-16; and Maintenance Act (Queensland) 1949 ss.8 and ti

49. (3) The commission of an act of adultery should cecase te be «
bay to an applicaticn to the Pivorce Court for any form of
maintenance (paras.29-%51).
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et | (6)(50).

Paracraph 225(/) anc

16. The deléy between the first failure of the spousce toO
maintain the complainant and the hearing of the complaint by the
magistrates is likely to be some weeks. It is true that s.6
(unlike s.22 of the Matrimonial Causes Act 1965 in relation to
applicgpions,to the High Court) makes provision for the
magist%ates‘ court (and, in certain circamstances, the High Court
on appeal) to make an‘interim order for the payment of maintenance
for the complainant and for the children of the marriage. An
interim order may be made before the court makes any determination
whether or not the defendant has been guilty of wilful neglect to
méintain or one of the other grounds of complaint mentioned in
parasl2-4 of this Appendix. Such an order may not be made unless
the hearing is édjourned for not less than one week and may

remain in force, unless otherwise ordered, for threec months. But

(57)

inless the decision of Karminski J. in McLellan v. McLellan
extends to magistrétes' courts the magistrates may have no poewer
to award maintenance 1in bespect of the period between the issue
of the complaint and the hearing - let alone any period between

the first cessation of maintenance and the issue of the complaint.

17. - Although a éomplaintby a destitute spouse will normally
come on for hearing sooner in the magistrates' court than in the
High Court, the length of time during which no maintenance is
being received and the absence of any power to backdatc the orders
eventually made (or to award a lump'sum) in respect of the period
that has elapsed since the first failure to maintain may clearly
be the cause Ol scie hardship to the complainant.

Paragraph 226(14)(52)

18, By virtue of s.76 of the Magistrates' Courts Act 1952,
read with s.13(1) of the Act of 1960, the court hearing a

complaint for the revocation, revival or variation of a maintenance
orger may remit the whole or any part of the sums due under the

50. (4) The court should always have power to award interim
maintenance (pares. 34-38)} (6)... [The court] should always be able,
when making i1ts final order for maintenance, to order the

payment of a lump sum in respect of future maintenancc oOr
maintenance for any period prior th the institution of
proceedings (paras.37, 48 and 52). '

. /19547 P.138,

. All maintecnance orders should be variable at any time, even
after the death of the spouse ordered to pay until the
adninistration of the estate has been completed in due course
(paras.88-95). The court should be able to remit arrcars
to backdate variations and, where the payee has failed to
disclose a material change of circumstances, to order
repayment of sums already paid (paras.96 and 97).

[ O1 SR, ]
1o -
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./ order, but this power does not include power te order the repay-
ment of sums already paid before the date of the complaint. In

(53)

Fildes v. Simkin a substantial sum had accumulated in the

hands of the justices' clerk; there had been a divorce and the
wife, who had married again without the husband'z knowledge,

had ceased to collect the payments made to the clerk by her Tormer
husband. In such circumstances it would obviously be unjust for
the wife to claim thd money. The power of the court to. order

its return would be a useful onc. Where the wife had actually

been paid the mbney, the power should be exercised sparingly

since an order to repay money which has already been spent may

cause undue hardship.

; A
‘Paragraph 226(34)(5‘)

19. ‘If this controversial question were to be settled by
'méking the law governing magistrates' courts conform to that
governing proceedings in the High Court, s.7(1) would have to

be repealed. S.7(1) provides inter alia that if a maintenance

order is made while the parties to the marriage are cohabiting -
(a) until the parties have ceascd to cohabit the order cannot be
enforced and no liability accrues under it,'and (b) the order
itself will cease to be valid if the parties continue to cohabit
for the period of three months. Moreover, under subs.(2) a
maintenance order (éxcept for certain provisions relating to

children) ceases to have effect if the parties resume cohahitation,

20. It will be seen that a maintenance order can already be
made while the parties are cohébiting. This is so because it is
necessary to deal with the situation where the wife is Jjustified
in leaving the husband because of his conduct but cannot afrfford
to do so until she has an order. If our provisional recommend-
ation in relation to the Divorce €ourt of abolition of the dist-
inction between innocent and guilty parties were extended to
magistrates' courts '"housekeeping'" orders of this kind might
become very much more frequent, even if s,7(2) were not amended.

21. Those who think that cohahitatiqn should be no bar to
the making of an enforceable maintenance order against'a spousec
argue that the wife's inability to ascertain her hﬁsband's means
is a frequent cause of discord, because she is left in doubt

as to whether she is being fairly treated, If she could at any

/19607 p.70.

Should a spouse continue to be able to apply to the Divorce
Court for a maintenance order while the parties are cohabiting
and should an order so made be enforccable during cohabitatian?
If so should the present divergence between the rule in the
High Court and that in magistrates' courts be preserved?

- (para.32 and Appendix A).

1 \Wn
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tim=2 bbtain a ruling from the court as to what it was right for
the husbhand to péy for her maintenance and that of the children,
it might, it is argued, enhance the stability of the marriage.
This lince of reasoning suggests the possibility of a two-stage
proceeding: (1) to enablé the wife to obtain a sworn statement of
her husband's means and (2) proceedings for an order if it then
appears that he is not making her a reasonablc allowance. It
would be generally agreed that husband and wife should in the
ordinary way make full disclosure of thcir means to one another
and it is urged by those of this school of thought that this should

be made a legally enforceable obligation.

22, . | On the 25th April 1652. Dr. Edith Summerskill, then a
Private Member. of the House of Commons, moved the Second Reading
Ef the Women's Disabilitics Bill. Qause 3 of this Bill would

have conferred a legal right on a wife to an adequate allowance

to cover household expenses and her personal needs. She was to

be enabled to apply to the court to fix a reasonable periodical
allowance. In the event ol a husband Tailing to cofuply with the
-order the money was. to be deducted from his wages at the source.
If he still failed to pay, the proceeds of his property in any
form would be vested in the wife. The Bill was opposed and failed

to secure a second reading.

23. A number of lawycers spoke in the course of a fTull debate
both for and against the Bill. Mr. J. E. S§. Simon, Q.C., M.P.,
{as he then was) expressed misgivings about Clause 3 although he
considered that it remedied a real wrong and might perform a
valuable function in saving many marriages; his real doubt was
based on the feeling that the magistrates' court - which also
exerciscs minor criminal jurisdiction - was not the right court

(55)

to decide these matters

24 . Apart from doubts about the fight tribunal to fix a
proper housekeeping allowance (whether the magistrates' court, the
county court or some form of arbitraticn), the Objcctioﬁs to any
proposal of this kind appear formidable. Although grievances
about money frequently cause discord between husband and wife who
are living together, their forceful expression before a third
berson, even in the absence of the puhlic, would tend to make a
breach in their affection and mutual trust harder to heal.
Frequently the making of effective maintenance orders in these
circumstances would do more harm than good and might well provoke
a husband to walk out of the home rather than submit to what he
considered to be a harsh and impertinent order,

55. MNouse ¢f Commons, Official Report,25th April 1952; Col.970.
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25. A further objection is the unpredictable voelume of
additional:work which would be cast on the courts by a propesal
of this kind. 1In any cvent, and cspecially if the need o prove
neglect to maintain were abolished, it is clear that a great
number of quite trivial disputes might be brought to the courts
resulting in increased cost to the tax-payer for Legal Aid and

perhaps even for new court accommodation.

26. This controversial question is one on which we invite
views. At the same time we would like to seek reactions to a

Tfar more modest proposal which seems atractive‘to us: an experi-
mental resumption of cohabitation with a view to reconciliation

should not affect the continued existence and subsequent

enforceability of a magistrates' maintenance order - i.e, an

application of the principle underlying ss.1(2) and 42(2) of the
Matrimonial Causes Act,

55 (56)

Paragraph 226(

27. In magistrates' courts the question of maintenance is
tied to the question of custody. Even in guardianship procecdings,
it is still necessary for the applicant to apply for custody as

an essential prerequisite of a claimfor maintenance of a child.

This fact has tended to conceal the real nature of the guardianship

procecdings which now take place in magistrates'

courts; more
often thannot these are in reality matrimonial procecedings limited
to the question of child maintenance. Before the Act of 1960,

if a woman failed to obtain an order for her own maintenance,

any application in the same proceedings in respect of the children
also failed. Accordingly, if the woman felit any doubt about the
success of her application it was accompanied by a separate
guardianship application in respcct of the children. Since 1960,
as a result of the new provisions introduced in the Act of that
year, the failure of the mother's own application no longer pre-
judices the claim in respect of the children. The result can be

seen in -the steady increase of matrimonial applications since

‘that time, in contrast with the failure of guardianship applications -
3

to increase substantialéyyeaghefe are, however, still‘about 5,000
guardianship applications/in magistrates' courts. It may be that
in many cases these are brought because the mother entertains no
hope of obtaining an order for hérself and does not wish to

describe in court more of the matrimonial history than is

56. Should it be made possible for action to recover maintenancc
for a child to be taken otherwise than by the parents or
guardians? (paras.162-164). :



necessary for the purpose of cnabling the court to determine whnt
will he for the wclfare of the infant. We think that, il the
issué of maintcnance were taken out of guardianship proceedings,
which would then be limited to disputes about custody, thd¢ nature
of the procécdings themse}vcs could be simplified and the number
of remaining guardianship procecedings would dwindle to a negligible
amount. Moreover,‘if applications for maintenance of a child were
distinct from applications for its custody, legislation could go on
to provide that persons other than the father or mothcr could
-apply for maintenance without nccessarily raising thce issue of
custody. |

%
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APPENDIX C

COMMENTS ON SOME RELEVANT PROVISTONS IN AUSTRALIAN AND

NEW ZEALAND LEGISLATION

/

A number of Australian and New Zealand provisions which

are referred to in this paper or are relevant to matters discussed

‘in it are set out below, It may be helpful to draw attention herc

to certain of the most interesting featurcs of the Australian Act

which in arrangement and clarity affords a model which might be

Tollowed:—.

(a)

(b)

(c)

(ad)
(e)
(1)
(g)

(h)

(J)

The court is given wide discretionary powers and,

accordingly, the legislation tends to be brief and

>

simple.

The court's powers are the same in relation to
husband and wif'e and in relation to “"innocent" and
Mouilty" parties: s.84. 4

S.84 provides simply for the payment of maintenance
which can . be either permanent or pending the disposal
of the proceedings: s.,87(1)(h). Contrast the con-
fusing differences in nomenclature in English Law:
interim alimony, maintenance, alimony and periodical

payments,

Maintenance can, take the form of a lump suim or a

weekly, monthly, yearly or other periodical sum:
s.87(1)(a). ‘

In all cases it can be secured or unsecured: s,87(1)

“(b),(c) and (d).

Tt can last for a fixed term or for life or during
joint lives or until further order: s.87(1)(h).
Maintenance is recoverable as a judgment debt and
cah be enforced with the leave of the court against
the estate of the deceased party: s.104.

Maintenance éan be awarded even if the principal
petition is dismissed so long as the court is satis-
fied that the proceedings were instituted in gocd
faith and that there is no likelihood of
reconciliation: s.89. ' |

The court has power to order either party to scttle
property for the benefit of all or any of the parties
and the children (s.86(1)) or to vary ante- or post-

nuptial settlements: s,.86(2).



(®)

(1)

.(m)»

(n)

Any of these orders can be made irrespective of

the nature of the principal relicef claimed: <.87(1).
There’is a gencral power to discharge, modify,
suspend, revive or vary an order (s.87(1)(j}), to
sanction an agreement (s¢87(1)(k)) or to make any
order which the court thinks it "necessary to make
to do justice": s,87(1)(1) .

There is power to set aside any dispoesition intended
to defeat an existing or anticipated order for costs,
maintenance or the making or variation of sctile-

ments. Though the court is required to have reganrd

to -the interests of a bona fide purchaser (or indeed

any other person interested) a sale as well as a

ift can be set aside if the circumstances justify
_ . Y

it and there is no rigid time limit: s.120,

~There is a single definition of children applicable

to all sections: s.6,
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COMMONWEALTH OF AUSTRALT

MATRIMONT AL CAUSES ACT 1959 (Ro. 104 of 1959) AS AMENDED
BY THE MATRIMONTAL CAUSES ACT 1965 (No. 99 of 19(»3’)

6. (1) For the purposes of the application of this Act
in relation to a marriage -

' Certain
children
hushand and wife or by cither of them with the to be

' deemed {o
be childrep
(b) a child of the husband and wife born hefore of the
marriage.,

(a) a child adopted since the marriage by the
consent of the other;

the marriage, whether legitimated by the
» marriage or nat; and
(c) a child of either the husbhand or wife
(including an illegitimate child of either of
them and a child adopted by either of them) if,
at the relevant time, the child was ordinarily a
member of the houschold of the husband and wife,
shall be deemed to be a child of thé marriage, and a child
of the husband and wife (including a child born before the
_marriage, whether legitimated by the marriage or not) who
;has been adopted by another person or other persons Chall
be deemed not to be a child of the marriage.,
(2). For the purposes of the last preceding sub-

section, in relation to any proceedings the relevant time

is -
(é) the time inmediately preceding the time when
' the husband and wife ceased to live together
. or, if they havc ceased on more than one

occasion to live together, the time immediately
preceding the time when they last ccased to
live together before the institution of the
proceedings; or o
(b) if the husband and wife were living together
at the time when the proceedings were institqm
ted; the time. immediately preceding the A
institution of the proceedings.
(3)- The provisions of the last two preceding sub-
sections apply in relation to a purported marriage that

is void as 1If the purported marriage were a marriage.

6A. (1) Subject to this section, a union in the nature R e
. - _ Polygamous
of marriage cntered into outside Australia or under ' nmarriages.,

Division 3 of Part IV. of the Marviage Act 1961 that was,
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when entered into, potentially polygamous 1is a marriage
for the purposes 5? procecedings under Pavt VI, of this
Act in respect of the union, and for the purposes of
proceedings in relation to any such proceedings, where
it would have been a marriage Tor those purposcs but
for the fact that it was potentially polygamous.

(2) This section does not apply to a union unless
the law applicable to local marriages that was in force
in the country, or each of the countries, of domicile of
the parties at the time the union took place permitted
polygamy on the part of the male party.

o {3) This section does not apply to a union where,
at the time the union took place, cither of the parties
&as a party to a subsisting polygamous or potentially
polygamous union, but this section does apply to a union
notwithétanding that the male party has, during the sub~r
sistence of the union, contracted, or purported to
contract, a further union in the nature of marriage,

- whether or not the further union still subsists,

- o ey & i . ] C o R o
55. .(2) Where a party to a marriage dies intestate Effect on

as to any property while a decree of judicial rights to
sue, devo-
lution of
devolve as if that party had survived the other property,

&c,

separation is in operation, that property shall

party to the marriage,



prd

i

JAINTENANCE | CUSTODY AND SETTLEMENTS - PART VIL

33 In this Part, "marriage" includes a pur- s,
83. n this Part, "marriag includes a pu Definition.

ported marriage that is void,

84. (1) Subject to this section, the court may, Powerse of

in-proceedings with respect to the maintenance of court in
maintenance

. / - . v
a party to a marriage,  or of children of the ;
a party o £ proceedings.

marriage, other than proceedings for an order f{or
maintenance pending the disposal of proceedings,
make such order as it thinks proper, having regard
to the means, earning capacity and conduct of the
parties to the marriage and all other relevant
circumstances. _ ‘

(2) Subject to this section and to the rules,
the court may, in proceedings for an order for the
maintenance of a party to a marriage, or of children
of the marriage, pending the disposal of procecedings,
make such order as it thinks v»roper, having regard to
the means, earning capacity and conduct of the
parties to the marriage and all other relevant
circumstances,

(3) The court may make an order for the
maintenance of a party notwithstanding that a decree
is or has been made against that party in the pro-
ceedings to which the proceedings with respect to
maintenance are related, _

(4) The power of the court to make an order

with respect to the maintenance of children of the

o

marriage shall not be exercised for the benefit of
child who has attained the age of twenty-one years
unless the court is of opinion that there are special
circumstances that justify the making of such an order
for the benefit of that child.

- . . : 4 -~ A . . N . <7 . '
w8)p (1) 1In proceedings with 1eSp¢cL to the custody, Powers of
guardianship, welfare, advancement or education of - court in _
. . custody, &C.,
children arriage - : '
ildren of a marriage proceedings.

(a) -the court shall regard the interests of the

' children as the paramount consideration;
and _

(b) subject to the last preceding paragraph, the
court may make such order in respect of those

matters as 1t thinks proper,
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(2) The court may adjourn any proceedings
referred to in the last preceding sub-section until
a repoert has _been obtained from a welfare officer on
such matters relevant to the procecdings as the court
considers desirable, and may receive the report in

evidence, ,
(3) 1In proceedings with respect to the custody

of children of a marriage, the court may, if it is
satisfied that it is desirable to do so, make an order
placing the children, or such of them as it thinks Tit,
in the custody of a person other than a party to the
marriage. | ‘

<. (4) Where' the court makes an order placing a

child of a marriage in the custody of a party to the
mafriagé, or of a person other than a party to the'
marriagé, it may include in the order such provision

as it thinks proper for access to the child by the other
‘party td the marriage, or by the partics or a party to

the marriage, as the case may be,

- 8¢ - T ay, i roceedings de his.
86, (1) The court may, in proceedings under this Powers of

Act, by order require the parties to the marriage, or court in
. ' ' . oroccedings
> it ; Lo mak for t D (1T or a bL ©
either of them, to make, for the benefit of all or any with respoct
of the parties to, and the children of, the marriage, to settle-
ment of

such a settlement of property to which the parties property.
are, or ecither of them is, entitled (whether in
possession or reversion) as the court considers just
and equitable in the circumstances of the case,

(2) The court may, in proceedings under this
Aqt,maké such order as the court considers just and
equitable with respect to the application for the
benefit of all or any of the parties to, and the
children of, the marriage of the whole or part of

property dealt with by ante—nuptial or post- |

nuptial settlements on the parties to the marriage, \
or either of them, | , | '

(3)  The power of the court to make orders of the
kind referred to in this section shall not be exercised
for the benefit of a child who has attairned the age of
twenty-~one years unless the court is of opinion that
there are special circumstances that justify the making
of such an order for the benefit of that child,
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87. (1) The court, in exercising its powers under this Coneral
. JCneral

Part, may do any or all of the following:- powers o
: court.,

o~
i

(a) order that a lump sum or a weekly,
monthly, yearly or other periodic sum be
paid; '

(b) order that a lump sum or a weekly,
monthly, yéarly or other periodic sum be
secured;

(c) where a periodic sum is ordercd to be paid5
order that its payment be wholly or partly'
secured in such manner as the court directs;

(d) order that any necessary deed or instrument
be executed and that, such documents of title
be produced or such other things be done as
are necessary.to enable an order td be carried
out effectively or to provide security for the
due performance of an order;

(e) appoint or rcmove trustees; ‘

(r) order that payments be made direct to a party
to the marriage, or to a trustec to be
appointed or to a‘public authority for the
benefit of- a party to the marriage;

(g) order that payment of maintenance in respect
of a child be made to such person or public
authority as the court specifies;

(n) make a permanent order, an order pending the

. disposal of proceedings or an order for a
fixed term or for a life or during joint lives
or until further order;

(i) impose terms and conditions; 4

(j) in relation to an-order made in respect of a
matter referred to in any of the last three
preceding sections, whether made by that court
or by another court and whether made before or
after the commencement of this Act -

(i) discharge the order if the party in
: whose favour it was made marries
again or if there is any other just
catise for so doing;
(ii) modify the effect of the ordef or
suspend its operation wholly or in
part and cither until further order .

or until a {ixed time or the happening



(k)

_; (1)

{(m)

{n)

(2)

of some {future cvent;

(iii) revive wholly or in part an order
suspended under the last preceding
sub-paragraph; or

(iv) subject to the next succeeding sub-

: Sectioh, vary the order so as to
inérease or decreasce any amount
ordered to be paid by the order;

sanction an agreement for the acceptance of a
lump sum or periodic sums o1 other benefits in
licu of rights undcr an order made in respect
of a mattey referred to in any of the last
three preceding scctions, or any right to scek
such an order;

make any other order (whether or not of the
same nature as those mentioned in the preced-
ing paragraphs'of this sub»section, and whether
or not it is in accordance with the practice
under other laws before the commencement of this
Act) which it thinks it is necessary to make to
do justice;

include its~order under this Part in a decree
under énother Part; and

subject to this Act, make an order under this
Part at any time before or after the making of
a decree under another Part.

The court shall not make an order increasing

or decreasing an amount ordered to be paid by an order

unless it is satisfied -~

(a)

(b)

(3)

that, since the order was made or last varied,
the circumstances of the parties or either of
them or of any child fTor whose benefit the order
was made, have changed to such an extent as tO

justify its so doing; or

‘that material facts were withheld from the court

that made the order or from a court that varied
the order or material evidence previousily given
before such a court was false,

The court shall not make an order increasing

or decercasing -

(a)

the security for the payment of a periodic sum

ordered to be paid; r



Y

\:/f’:"

(b) the amount of a lump sum or periodic sum
ordered to be secured,
unless it is satisfied that material Tacts were withhelad
from the court that made the ovrder or {rom a court that
varied the order or that material evidence given before

such a court was fTalse,

: /
88 I Where - .
< () Execution
(a) an order under this Part has directed a of decds,
. , o , » &c., by
person to execute a deed or instrument; Y
order of
and _ court.,

(b) that person has refused or neglected to
comply with the direction or, for any other
reason, the court thinks it necessary (o
exercise the powers of the court under this
subsection, '
the court may appoint an officer of the court or other
person to exccute the deed or instrument in the name of
the person to whom the direction was given and to do
all acts and things necessary to give validity and
operation to the deed or instrument,
‘ - (2) The execution of the deed or instrument by
the person so appointed has the same force and validity
as if it had been executed by the person directed by the
order to execute 1it,
(3) The court may make such order as it thinks just
as to the payment of the costs and expenses of and
incidental to the preparation of the deed or instrument

and its execution.

89. (}) Except as provided by this section, the court Power of

shall not make an order under this Part in favour of the court to
make ordess
on dig~ "
has been dismissed, ' . : missal ef

(2) Where - petition,

petitioner where the petition for the principal relief

(a) the petition for the principal relief has
been dismissed after a hearing on the
merits; and

(b) - the court is satisfied that -

(i) the proéeedings for the principal
relief were instituted in good faith
to obtain that relief; and

(ii) there is no reasonable likclihood of

the partics becoming reconciled,

- 125 -



the court may, if it considers that it is
desirable to do so, make an order under this
~Part in favour of the petitioner other than
. .. an.order under section eightywsix of this Act,
 -(3) The court shall not make an order by virtue of
the last preceding sub-section unless it has heard the
proceedings for the order af the same time as, or
immediately after, the proceedings for the principal
relief, . ‘
' - (4) 1In this section, "principal relief" means
relief of a kind referred to in paragraph (a) or (b) of
the definition of “matrimonial cause” in sub-section (1)

of seétion five of this Act,.

164. (1) Where a decree made under this Act orders the
payment of money to a person, any moneys payable under
the decree may be recovered as a judgment debt in a court
of competent jurisdiction, '

(2} A decree made under this Act may be enforced,
by leave of the court by which it was made and on such
terms and conditions as the court thinks fit, against

" the estate of a party after that party's death,

120, (1) In proceedings under this Act, the court may
set aside or restrain the making of an instrument or
disposition by or on behalf of, or by direction or in
the interest of, a party, if it is made or proposed

to be made to defeat an existing or anticipated order
in those proceedings for costs, damages, maintenance or
the mak}ng or variation of a settlement. )

(2} The court may order that any money or real
oé personal property dealt with by any such instrument
or disposition may be taken in execution or charged
rwith‘the.payment of such sums -for costs, damages or
maintenance as.the court directs, or that the proceeds
of a sale shall be paid into court to abide its order,

(3) The court shall have regarq to the interests
of , and shall make any order proper for the protection
'of, a bona fide purchaser or other person interested.

(4) A party or a pefson acting in collusion with
a party may be ordered to pay the costs of any other
party or of a hona fide purchaser or other person

interested of and incidental to any such instrument or

Recovery
of moneys
as judg-
ment debt,

Transac~
tions
intended
to defeat
claims,



disposition and the setting aside or restraining of tho
instrument or disposition,
1"

(5) In this section, "disposition” includes a

sale and a gift,
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and, wife; and includes any other child (whether or not a

3
chiﬁd of the husband ors of the wife) who was a member of

the family of the husband and wife at the time when they

2. L.."Child of the marriage" means any child o the husband

ceased to live together or at the time immediately preced-—

ing the institution of proceedings, whichever first
cccurred; and, for the purposes of this definition, the
parties to a purported marriage that is void shall be

deemed to be husband and wife.,

12, (2) 1If, while a decree of separation is in force,
2ither the husband or the wife dies intestate as Lo any
property, that property shall devolve as if the suprvivor

had predeccascd the intestate,



