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PART I: INTRODUCTION

1. Under Item II of the Law Commission's First Programme it was
recommended that an examination be made of the following matters: -
(a) the desirability of prohibiting, invalidating or .. .
restricting the effects of clauses exempting ffom, of"-
limiting liability for negligence; and
(b) the extent to which the manner of incorporating such’

clauses, if permissible, should be regulated.

Paragraph 12 of the Scottish Law Commission's First Programne
proposed the examination, within the larger framework of the law of
obligations, of standard form contracts and clauses purperting to

exclude liability.

2. Although initially it had been recommended by the Law Commission
that the examining agency should be an interdepartmental committee, it
was eventually decided, with the approval of the Lord Chancellor, the
Secretary of State for Scotland and the Lord Advocate, that the examina~
tion of this branch of the law should be carried out by the two Law
Cogﬁissions themselves, and that they should bé.assisted by a joint

Working Party with wide terms of reference.

3. The Working Party, the membership of which is shown in Appendix A,
was established in June 1966. Its terms of reference amas follows:
"To consider what restraints, if any,-éhéﬁld be imposed on the
freedom to rely upon contractual provisions exempting from or
restricting liability for negligence or any other liability that
would otherwise be incurred having regard in particular to the
protection of consumers of goods and users of services.™
These terms of reference combine the particular subject-matter of Item II
of the Law Commission's First Programme with other aspects of exemption
clauses which are of importance to the wider study of the law of contract
under Item I; they also cover‘part of the Scottish Law Commission's

proposed study of the law of obligatiohs mentioned in paragraph 1 above,

4. In view of the important questions relating to consumer protection
to which attention was drawn in the Final Report of the Committee on
Consumer Protection (the Molony Committee Report - 1962 Cmnd. 1781),
priority was given by the Working Party to consideration of the problems
of exemption clauses in contracts of sale of goods. Next, in August
1966 the President of the Board of Trade asked the two Law Commissions
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(under section 3(1)(e) of the Law Commissions Act 1965) for advice with
régard to the Molony Committee's recomnendations on the amendment of the
Sale of Goods Act; and this matter was also referred to the Workingf
Party for examination, ' '
5e Initially, theiefoie,:the Working’PartyAhas béen fequired'to report
to the Law Commissions on the following matters~ v |
(a) what amendments, if any, are requlred to 85,12-15 of the
Sa.le of Goods Act; and o '
(b) what restrlctlons, if any, should bevplaced on contracting
' out | -
(1) of the condltlons and Warrantles 1mp11ed by those ,
sections, and
(ii) of liability for negligence of the seller or manu-

facturer or intermediate distributor.

‘6. On the 19th January 1968 the Workln Party submlttod an Interlm
Report to the two Law Commissions. On those mattors on whlch, after_
careful con31derat10n of the Working Party's Intorln Roport, the Lawg_
Commissions have reached preliminary conolus1ons, they have formulémed
| prov151onal proposals, but on a certain number of p01nts it has secmed
appropriate not to formulate concrete proposals without first studying

the views of those to whom this paper is addressed.

PART II:.SECTIONS 12-15(1) of the SALE oF GOODS ACT 1893

T. Most-members‘of the Working Party thought that ss;lé, 13 and 15
worked reasonably well,vbut“thatvs.14 (andin bartioulsr s.14(2)) was in
need of amendment. Other members were critical of all these sections,

It was argued that from the Scottish point of view the effect of ss.12-15
had been to reduoe the protectlon afforded to the purohasor by the common
'law of Scotland~ that s.12 added nothing to and merely tcended to confuse
the pre—ex1st1ng common law of Scotland; and that ss. 13 and 15 were

more limited in their scope than the law of Scotland as it stood before the
'Sale of Goods Act 1893 came into operation. Not oven that Act, however,
imposed on Scots law the highly technical dichotomy between “oonditions"
and '"warranties" which many English lawyers also found to be unsccoptsble.

But it was -generally agreed by the Working Party thatlto'attempt to

(1) The sections are set out in Appendix B.
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eliminate this distinction would involve a radical revision of the whole
law of sale and indeed the gencral law of contract,which would go beyond
the scope of the present cxercise. This long-term task is being under-

taken under the Programmcs of the Law Commissions.,

8.  The Working Party noted that the Uniform Law on the International
Sales of Goods has now becn enacted in the United Kingdom by the Uniform
Laws on Intcrnational Sales Act 1967; but the Act will not come into-
operation until the Convention rclating to the Uniform Law has come into
force. Iven then, so far as the United Kingdom is concerned, it will
apply only if adopted by the parties. Nevertheless there was considerable
support within thoAWbrking Party for the Uniform Law as a code which, in
comprchensivencss and clarity, rcpresented an improvement on the Salc: of
Goods Act.  Some members considered that the roplaccment of the whole

Sale of Goods Act by the Uniform Law would be proferable to picccmcal amend-
ment of the Act. - |

9. Though the Law Cormissions sympathisc with this viow, and apprcciate
the advantages of having the samec code applicable to both domestic and
international contracts of salc, they regard a solution on thesc lines as
a long-term projcct outside the ambit of the prescnf limited rovicw,

In any cvent, they consider that any rcasscssment of the Uniforn Law
should be deferred until it has opeorated for a period in practice. The
Law Commissions agrcc with the conclusion of the Working Party that it
would be impracticable merely to substitute Articles 33, 52 and 53 of the
Uniform Law for ss.12-15 of the Sale of Goods Act, and thcoy cndorsc the
Working Party's dccision that the proper coursc in the prosént context is

. to concentrate on possible amcndments to the Sale of Goods Act itsclf.

A, SECTION 12

10. This scction contains the conditions and warrantics (in Scotlands
warrantics oxr matcrial torms) relating to title, quict posscssion and
freedom from encumbrance.  The Scottish criticism of this scction has
already been mentioned in paragraph 7 above. The Law Commissions think
that the section should remain for the moment and that the question of

its repeal should await a comprehensivé review of the law of sale.

11, The Molony Cormmittee (paragraph 451) did not consider any amendment
to the section neccessary. The Working Party was in general agrecnent
with this, subject to the following point. The Law Reform Committee, in
their Twelfth Report on Transfer of Title to Chattels (Crnd. 2958)
pointed out (paragraph 36) that on a breach of the condition of title the
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present law allows the buyer to‘recover the whole prlce paid by hin,
without any allowance for the use and engoyment of the goods. The Law
Reform Conmi ttee recommended that the buyer should be able to recover no
more than his actual loss, glvlng credlt for any beneflt he nay have had
fron the goods while they were in his possession. The Working Party h
agreed with this reconmendatlon. So do the Law Cormissions. '

12, The Law Comm1s31ons propose that S.12 should be amended so as to
glve effect to the recommendatlon contalned in paragraph 36 of the
Twelfth Report of the Law Reform Commlttee.v

33;' SECTION 13

13. Thie states that where there is a contract for the sale'of'goods -
by descrlptlon, there is an melled condltlon (1n Scotland a material
_term) that the goods corrcspond W1th the descrlptlon. Although the
wording of this section has boon criticised, it scems to have caused no
difficulty, and so long as the dlstlnctlon between condltlons and

' warranties is maintained in Ehgland, it seems desirable to provide that
in that jurisdiction conformfty with a description is a condition and
not a nere warranty. ‘The Worklng Party con51dered that no amendnent

to thls eectlon is requlred o The Law Cormissions agree.

\

c.‘ SECTION 14(1)

14. This eaooectioh relates to'the‘inplied condition of (in Scotlands
‘1mp11ed term as to) fitness for purpose. In agreecnment with the views
" of the Molony Cormii ttee (paragraphs 447-449), the “agorlty of the -
Worklng Party recommended the follow1ng amendnento. '

(1) The requirement that the goods shall be "of.a descriptioh
' which it is in the course of the seller's business to |
eupply" should be replaced by the requlrenent that the
goods arc sold "by way of trade”.
(2) The proviso excludlng sales under a patent or other trade
| name should be deleted '
The magorlty of the Worklng Party cons1dered that this
proviso fulfils no purpose since it hae been held by the
‘courts that the prov1so does not operate where the’ buyer

relies on the seller s skill and judgment.

15, With regard to the Werklng Party s flrst recomnendatlon, the Law
Comm1331ons agree that the present fornula of the subsectlon should be
abollshed, but they are not happy with the phrase "by way of trade" '

which is recormended to replace it. It is intonded that the subsection
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should apbly to all business sales includihg those by a manﬁfacfurer,
and the Law Commissions do not think that the Words_“by”ﬁayiof trade”
express this intention with sufficieﬁt clarity. Théy suggest ﬁhgt the
requiremen% should be that the seller is "acting in the coﬁr#é of trade

or business'.

The Lew Commissions are in complete agreement with the Working Party's
second recommendation.  Certain English cases show thathfhe prbviso does
not apply where the buyer can be regarded as having reliéd on the‘éeller's
skill ahd Judgment. This is destructive of the meahing of the pro§iso,
since the wording of s.l4(l) itself makes it cieaf that unlesé the.buyer
can be so regarded the subsection has no application ahyway. In the light
of these cases, no useful purpose is served by the retention of the proviso,.
Quite apart from these decisions, the Law Commissions sce no reason why, when
the purchaser is clearly rélying on the seller's skill and judgment, the sale
of an article under a patent or trade name should exclude the purchaser

from the remedies which would otherwise be available to him,

16. The Law Commissions propose that the requirement that the goods
shall be "of a description which it is in the course of a seller's
business to supply™ should be repléced by the requircment that the seller
was "acting in the course Qf trade or business", and that the pro&iso

excluding sales undgr a patent or other trade name should be deleted.

17. The Iiolony Committec made no other criticisms of s.14(1) and
accordingly no others were considercd by the Working Party.  However, it
has often becn pointed out that, in the light of the construction put
upon the subsection in the decided cases, its present wording does not
cxpress its legal offect with maximum clarity. Although the diffeorences
of cmphasis in the various judgments arc reflected in the speeches of the

Law Lords in the recent Hardwick Game Farm Case (see paragraph 20), it

seems that the present legal position can be summarised as follows: where
goods are puréhasod for their normal and obvious purpose then, in the
absence of anything to the contrary, there is implicd a condition that the
goods are reasonably fit for that purpoée notwithstanding that the buyer
has done nothing s?ecifically to indicate that he requireé them for that
purpose and notwithstanding that he has done nothing more to show that he
relies on the seller's skill and judgment than to buy them from a tradesman
in that type of goods. If he requires them for some unusual or special
purpose, only then must he make his purposc known to the seller, bﬁt it
secms that, if he does so, then, in the absence of aﬁything to the confrary

this will be sufficient to show that he relies on the seller's skill and
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Judgment. Moreover, 1t suffices 1f the buyer has placed any reliance on
the seller s .skill and Judgment even though he may have relied st111 more
on his own or that of a thlrd party. Hence anyone readlng the subsectlon'
in 1gnorance of the case lav 1s liable to be misled. The present legal
position might be more accurately and clearly expressed if the subsectlon .

were re-worded somewhat as follows:

"Where goods arc bought from a seller acting in the courSe of.
.trade or business then, unle§s_jgg_g;;ggmsﬁggggs_agg_sggh as to

»show that the buyer places no religy he sellcr! i1l -

and judgment, there is an 1mplled Gondition (1n Scotland: warranty)

—

that the goods shall be reasonably fit for the usual purpose for

which such goods are bought or, if theé buyer makés known to the
. gseller that he requires the goods for some spe01a1 purpose, that
they are reasonably fit for that purpose "
The Law Commissions invite.views on whether a re-formulafion on these iines

would be desirable.

D. SECTION 14(2)

18. This subscction relates to the implied condition (in Scotland:
warranty) of merchantable'quality. The Working Party agreed with the
Molony Committee (paragraphs 440-446) that the subsection was in need of
substantial amendment if the requirements of modern trade and’ commerce:
were to be met. The Working Party proposed two amendments which are in
accordance with the recommendations of the Molony Committee (paragraphs
441 end 443):
(a) The condition of merchantable quality should cease to be -

limited to sale by description. The deletion of the words

“by description" scomed cssential ‘since, as pointed out by the.

Molony Committee, it was ‘doubtful whether s.14(2) applied to

purchases in sclf-scrvice stores or supermarkets,

(b)  The requirement that the seller must have been decaling in
. goods of tho relevant dcscrlptlon should be replaced by a
requirement that the goods should be sold "by way of trade"

:The Lam Commissions agree with the substance of these suggested

amendments subject to the criticism alrcady made in paragraph 15 above.

19. The Law Commissions propose, accofdingly, that the condition of

—»merchantable quallty should cease to be limited to sales by description,

and that the requlremont that the seller must have been deallngln goods



" of the relevant description should be replaced by the requirement that

the seller was "acting in the course of trade or business',

20. There was considerablé discussior in the Working Party on two

_ important matters, namely, the exact meaning of merchantable quality and
the desirability of laying down a spécificdefinition in the Salc of Goods
Aét. In the case of Cammell Laird>& Co. V. Ma@ganeée Bronze_[l934]

A.C. 402, Lord Wright said at p.430: '"What subscction (2) now means by

'merchantable quality! is that the goods in the form in which they were

tendered were of no use for any purpose for which such goods would normally
be used and hence werc rnot saleable under that descriptiom," Bﬁt in the
carlicr case of Bristol Tramways v. Fiat Motors [1910] 2 K.B. 831

Farwell L.J. at p.841 said: "The phrase in s.l4, subsection 2" (i.e. mer-

chantable quality) "is, in my opinion, used as nmeaning that the article is

of such quality and in such condition that a reasonable man acting recasonably
would after a full examination accept it under the circumstances of the case
in performance of his offer to buy that article whether he buys for his own

use or to sell again." In the recent Hardwick Game Farm CaseSlA) Lords

Guest, Pcarce and Wilberforce expressed a preference for Farwell L.J.'s
definition as amplified by Dixon J. in Australian Knitting Mills v. Grant
(1933)50 C.LR. 387 at p.418, viz. the goods "should be in such an actual

state that a buyer fully acquainted with the facts and thereforce knowing

what hidden defects exist and not being limited to their apparent condition
would buy them without abatement of the price obtainable for such goods if
in reasonable sound order and condition and without special terms'. On
the other hand, Lord Morris of Borth~y-Gest proferred Lard Wright's approach,
while Lord Reid was critical of all three definitions but suggested that
both Lord Wright's and Dixon J.'s werc helpful if qualified in certain ways.

All their Lordships!' observations on s.14(2) werc obiter,

>21. Hence the exact meaning of merchantable quality is by no ncans frece
from doubt. Morcover, the Law Commissions agrce with the majority view of
the Working Party that it is not satisfactory that an Act which purports

to codify a branch of the law should use an cxpression the meaning of which
is far from self-apparent and which becomes meaningful only when the case

law is looked at,

(1A) The decision in the House of Lords (sub.nom. Henry Kcndall & Sons v.
William Lillico & Sons Ltd.) is not yet fully reported but we have
beon supplied with a transcript of the sveeches delivered on 8th May
1968. For a decision of the Cour: of Appeal see [1966] 1.%.L.R..287.
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22, The Law Commissions agree, therefore, with the majority conclusion of
the Working Party that merchantable quality should be defined. The Working
Party decided that the.definitlon should be based on Farwell L.J.'s test,
but that the element of deséfiptiohAand the Scottish concept of prices

' worfhiheés should be‘ihéorporated. The view was taken that if this were

' done, there would‘be.no'neod o éxclude the condition in the‘éaSGZOf sales
of second-<hand and- 1mperfoct goods and—goods sold by esuction, as the Mblony
'Comnlttee (paragraph 445) had thought would be 1nev1table. ‘

N

23. Accordlngly, a large mejority of the Norklng Party approved the
~ following re-formulation of s. 14(2) (the text was not 1ntended as a formal
legislative, dra.ft)

. "(&) Where goods are suld by way of tréde there is an implied
condition (in Scotland: warranty) that the goods shall be
of merchantable quality.
(v) Merchantable quality means that the goods tendered in
performance of the contract shall be of such type and quality
and in such condition that having regard to all the circun-
stances, including the.price and description under. which the
goods are sold, a buyer, with full knowledge of the quality .
and characteristics of the goods, including knowledge of any
defects, would, acting reasonably, accept the goods in
performance of the contract. -
(¢) If, prior to the -contract, the buyer has had certain defects
in .the goods specifically drawn to his aticntion. or has examined
the ‘goods, the existence of such defects ‘as were drawn to his
attention or as he discovered on inspection or would have dis-
. covered -had he conducted the examination with the carc reasonably
to be expected of him in the circumstances, shall not be a breach

of the condition (in Scotland: warranty) implied by this section."

24, A'small minority of the Working Party saw no need for g definition of
nerchantable guality or thought that the one suggested would not work well
in practice. The Law Commissions do not share these views, and they con-
gider that a definition of merchantable quality is desirable, and that one
on the lines of that approved by the majority of the Working Party is the

best, that can be devised in the circumstances. It will be obscrved that

- it is, in effect, an amplified version of the definition of Dixon J. whlch

“had the,approval of the majority of_ﬁhe House of Lords in the Hardwick Game
Farn Case. The Law Cormissions! conclusion on the matter is; however,
tentative, and comments of the recipients of this Working Paper would be

welcoma,
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25. The Law Commissions are aware of, and sympathise with, the criticism
that has been made of the expression "merchantable quality" which, though
appropriate enough in commercial transactions, seems inappropriate to sales
to a private consumer. But the expression has become hallowed by long
use and until there is a complete revision of the Sale of Goods Act, it

would probably do more harm than good to adopt an alternative expression.

26. The Law Commissions propose that "merchantable gquality" should be
defined and s.,14(2) re-formulated on the lines suggested in paragraph 23
above, But, for reasons given in paragraph 15, they suggest that 'by a
seller acting in the course of trade or business" should be substituted

for "by way of trade" in sub-paragraph (a).

27. Doubt was expressed in the Working Party on whether the expression
oy way of trade" (or similar -expression) would cover the case of a
trading body acting as an agent to sell goods on behalf of a private
person; e.g. a motor dealer selling a car on behalf of a private owner.
The majority of the Working Party considered that such a sale should be
treated on the same footing as a sale by a trader as owner to a consumer,
Accordingly, a clause on the following lines was approved as an amendment

to s.14:

"Where goods are sold by an agent or auctioneer acting in the
course of trade or prbfeséion the goods shall be deemed to be _
sold by way of trade whether or not the owner of the goods or
other person on whose behalf the goods arc sold is himself

engaged in trade.”

This clause would apply to both subsectioms (1) and (2) of s.14, although
s.14(l) would rarely if ever apply to auction sales since a purchaser at

an auction relies on his own judgment and not on that of the auctioneer,

28. Strong objections were raised by a few members of the Working Party

to this clause on the grounds that it was anomalous and inequitable that

if a private individual sold direct to another person,he would not be

ligble under s.1l4, whereas if he sold through an agent engaged in trade or
through an auctionecer, he would be liable. Such a shange in the law, it
was argued, was completely unjustified. The view of the Law Commissions

is that, in the light of the suggested amehdment $o the terms of s.14(2)
(see paragraph 23 above), the section should certainly apply_to auction
sales but that there is a.case for saying that, in the case of such sales,
an éxpress exclusion of liability under that subsection should be permitted,

Reference is made to this in paragraphs 55-58 below. To prdvide that the
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-subsection should never have any application to sales through a commercial
agent or auctioncer would, in.the view .of the Law Commissions, .be going

- .far further than could be Justified on any count. As the Molony Committee
pointed cut in paragraph 445, 'the uscd car market is.a fertile scurce of
consumer trouble". = And . in some auction sales the buyer will not know .
.whether the auctioncer is selling his own goods, those of another trade

seller, or those of a private oviner.

- Accordingly, the Law Commissions propose that a clause on the -
vfollow1ng lines should be added to s.14. This clause is to the same
effect as the one suggested by the Worklng Party except that the phrase
"vy way of trade' has been'replaced by the phrase recommended in para-

~graph 15 ebove.

"Where goods arc sold through an agent or auctioneer acting in
the course of trade or business, the goods shall be deemed.to be

-501d by a seller acting in the course of trade or business," .

'E. SECTION 14(3) and (4)

- 294+ -These subsections arc supplementary and do not require amendment.

F., SECTICN 15

30. Thls section deals with sales by samples. The Molony Committee
did not recommend any anendment but two p01nts arlse, the flrst of

which was mentloned by the Worklng Party:

(a) Subsection (2)(c) states that thore is an implied cohdition
(in Sootland° a warranty) that the goods shall be free from N
any defect rendering them unmerohantable, which may not be T.
apparent on reasonable examlnatlon of the sample., Iif the :
definition of merchantable quality set out in clause (b) of
* the re-formulated 5.14(2) (sce paragraph 23 above) is adopted,
it should be made clear that the definition applies to s.15 -
also. ' ’

(b) As a result of some cases decided as far back as 1814 1815
_(whlch have never becn overruled) it nmust, 1t seems, ‘be shown
.that (1) there is a term 1n the contract maklng the sale a
sale by sample, (11) if thu contract is reduced to ertlng,";
this term is 1ncluded 1n the wrltlng. .The Law Coﬁmissions
consider that the sectlon should be amended so as to dlspense
with this quulrement ThlS could be done by av01d1ng the
‘words "term of the contract" in s. 15 and u81ng the formula of

.13, i.c. "where there is a sale by sample ...'".
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31, The Law Commissions propose that

(a) it should be ﬁade’élear ﬁhat the definition of "merchantable
quality" in parégraph 23 above applies also to this section,
and . . _ : A

(b) it should no longer be neéessary to show that there is a termm
in the contract making the sale a sale by sample nor that, if
the contract is reduced to writing, this term is included in

the writing.

G.. THIRD PARTY BENEFICIARILS OF CONDITIONS AND WARRANTTES

| 32, Without reaching a definité conclusion as to its merits or demerits,
the Working Party rcferred to the two Law Commissions for fuller examina-
tion a proposal for the cxtension of the seller's obligations under the
Sale of Goods Act. The gist of the proposal is to give the donee or user
of goods, whether or not he is the actual buyer, a contractual remedy
against the seller for any brecach of the conditions and warrénties imposed
by the Act. S.2-318 of the U.S. Uniform Commercial Code extcnds the
seller's warranty, whether expressly éntered into or implied under the
Code "to ... any pcrson who is in the familj or houschold of the buyer
or is a gucst in his home if it is reasonable to expect such a person
may use, consume or be affected by the goods and who is injured in

person by breach of the warranty". In seven States, however, the class
of third party beneficiaries is widened, and the seller's obligations

are extended "to any person who may reasonably be expected to use,
consurie or be affected by the goods', but once again liability is limited
to claims for personal injury only. The effect of this latter provision
is to turn what is at present in England a negligence liability into a
strict liability.

33. The present pbsition in Ingiish law is that the donec or user of
goods bought by someone else has no right to sue the seller for breach

of the Sale of Goods Act, as there is no privity of contract between hin
and the seller. If such a person is injured or his property is damaged
by reason of the goods being defective, he may obtain redress only if
negligénce is established on the parf of the seller or manufacturer.

This strict maintenance of the boundaries between the fields of contract
and tort can lead %o a number of anomalics, Three examples will suffice

to illustrate thems
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Example A.
A boy buys a catapult and loses an eye because it is defective.
... .He can recover: damages from the seller for breach of S. 14 of the Sale of
.. Goods Act. (Godley v. Perry,[7960] 1 W.L.R. 9). If the boy!s father had
bought the catapult for hx@ the boy would only have had a negllgence claim

'and, in the case referred to, the only persons who could have been sued

| successfully were the manufaoturers and they were in Hong Kong,

1;_,Example B, ‘

A. takes B. out to dinner, A. paying tbe bill, and both A, and B,
suffer as-a result of eatlng snails there (Buckley v. La Reserve [1959]
CuLlYa 1330) il could suocessfully clalm agalnst the restaurant under
. 8.14 of ‘the Sale of Goods Act, but B ‘would fail if (Whlch is quite
‘ 7'poss1b1e) the court thought that the restaurant had taken reasonable

.. care..

' Example C.

_}Af' A man buys a hot-water bottle for his wife from a chemlst and it

N bursts and scalds her (Drlest v. Last [1903] 2 K.B: 148), The husband
is able to clalm under S.14 of the Sale of Goods Act for medlcal expenses

’ 1ncurred thereby, but any clalm by the wife (against the chemlst or manu-

'facturer) ‘would depend on her belng eble to prove negllgence.' S

7 It is.conceived that these cases would have been s1m11arly de01ded
under Scots law. ‘
34 Although it ie true:that”in'ﬁnglend, through the operation .of the

* doctrine ‘of res 1psa loqultur, the non-purchas1ng consumer.will often

have a satisfactory remedy in tort, that it not always so, as the above
i examples illustrate.. A provrs1on on the lines of the proposal under
discussion would give a remedy in such cases. But it is important to
realise that the seller s liability to the third party benefioiary would
xbe no greater than h1s llablllty to the buyer, as indeed is the position
: _under s.2-318 of the U.s. Unlform Commer01al Code. Hence, 1f in a con-
tract of sale there was an exemptlon clause which valldly excluded or
 limited the seller's 11ab111ty to ‘the’ buyer, it would operate in exactly

the same way and- to the same extent agalnst the ultlmate user.

35, A provision extendlng the,se}}er 8 obllgatlons'to;any4person,Who
might reasonably be eXpected,tobnse, consume or be affected by the goods,
“would, 'if applied without some limitation, give a right of action for
breach of the Sale of Goods Act not only to the non-purchasing consumer

against the retailer but often also to the purchasing consumer against

- 12 - /the
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the manufacturer (or intermediate distributor), This would considerably
strengthen the position of the consumei and seemingly provide a ready
solution to the problem of manufacturers' "guarantees", Its effect,
however, would be considerably wider than this; it would, for instance,
give a right to a factory cmployee injuréd‘by a defective machine to sue
the supplier (provided,iof course, that there was no exemption clause in

the contract of sale),

36, Americen decisions regarding "products liability" seem, however, to
give no clear or consistent guidance as to whether such liability is based
on contract or tort (delict) or is sui generis. Accurate classification
of the obligations imposed by products liability is highly important,

c.g. in éssessing damages. Reforming the whole of British law relating
to products 1iabilify would involve studies in depth in the fields both
of contract and tort (or delict). Regretfully the Law Commissions have
had to conclude that these cxtensive studies could not be fitted into the
framework of the present inquiry. ' However, they see the possibility for
a limited breakthrough here and now, by extonding'the benefit of the
seller's obligations to certain "third party beneficiaries"; but for the
time being such rule should only apply to consumer sales (for definition
sec paragraph 51(2)). The Law Commissions do not suggest that the rules
which at present in Scotland apply to contracts for the benefit of third
partics should necessarily apply in the present context. It may be that
the obligations of the seller could be imposed by statute. 4s for.
the class of persons to be benefited, s.2-318 of the U.S. Uniform
Commercial Code, which only benefits members of the buyer's family or
household or guests in his home, is, in the opinion of the Law Commissions,
too limited; they would extend the benefit of the seller's obligations

to any person who may be rcasonably expected to use,consume or be affected

by the goods. This class would not, however, include factory cmployees

(2) The definition there proposed is:

"A'consumer sale' is a sale of goods which are of a type customarily
bought for private use or consumption, by a seller acting in the course
of his trade to a buycr other than a trade buyer. A 'trade buyer! is
one who carries on or holds himself out as carrying on a trade in the

. course of which he manufactures deals in or uses goods of that type,
mnd the onus of proof that the buyer is a trade buyer shall rest with
the seller. 'Trade' includes any trade, profession or business, and
a government department or public authority shall for this purpose
be deemed to be carrying on a business. 'Sale' includes an agreement
to sell," '
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1n3ured durlng the manufacturlng process 81nce neither the machlnery nor
‘the goods manufactured will at that stage have been the subgect of a

cmmmmrsde.

l37,i The Law Comm1381ons propose therefore that in consumer sales the
benefit of the seller 8 obllgatlons under 5S. 12—15 of the Sale of Goods
Act 1893 should be extended to any person who may reasonably be expected
to use, consume or be affected by the goods. Such an extens1on of the
purchaser's remedles would prevent the anomalles 1llustrated in the

examples set out in paragraph 33 above.

_ 38.- If a proposal on these 11nes were 1mplemented, the further question
would arise as to whether rellef should be granted only in cases of
personal injury (as under S.2-318 of the U.,S. Uniform Commercial Code) or
whether damage to property and flnan01al loss should also be covered.
.In”priuciple there would certainly be a caee for extending relief at least
to damage to property. Suppose, for cxample, that A. purchaSes an

. electrlc blanket which he gives to B. as a present; the electric blanket
is defective. It would be anomalous to give B. the rlght to suc the
seller for breaeh.of 8,14 of the Sale of Goods Act 1f he suffered burns,
wheregs if his beddlng was damaged, he would have no remedy unless he

_ could prove negligence.

39. It is a more difficult question whether the third party, in the
absence -of personal injury or damage to property, should be given the
same right as the buyer has to reject the goods forbreach of the implied
conditions or to claim damages for their defects. Such a proposition

is more difficult to support, especially when the breach is of s.14(1)
for that depends on whether the goods are fit for the buyer's purpose -
not the purposes of the third party. It is arguable that whereas in the
case of personal injury or damage to property, only the third party could
claim since he alone has been damaged, in the situation under review,

the thlrd party having suffered no dameve, it is for the actual buyer,
who has sustained the loss in paying the prlce for a defective artlelc,
to enforce his rights against the selleru On the other hand, it may be
- said that this is an'unneeessarily eumbreus procedure which could result
in claims by>two plaintiffs instead of ene. In praetice the queStion
would arise only in the case of 'a doneec. A mere user could clearly
not sustain any such claim and a sub-purchaser would rarely. be in a
position to do 'so since the sale to his seller would not normally be a
consumer sale. In fhe case of a donce it:may well be mbre'convenient to

allow him alone to claim both for any injury to his person or property
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and for the lower value of the faulty goods. It is not thought that this
would in practice give rise to any difficulty. If A, buys a car as a
present for B., making known that it is requirced for use on the mountain
roads of Wales, it scems sensible that if it is unfit for this purpose,

B. should be aliowed $o return it and get it replaced in caéh or kind,

rather than A,

40. One relevant consideration in connection with tho whole questioh of
extension of liability in favour of third parties is whether this would
add to the cost of insurance sufficiently to lead to an increase in the
price of goods, The Law Commissions fhink it is feasbnabie to infer from
the ovidence of the insurance experts (summarised in parazraph 72 below)
that it could make no significant differcence whether:contractual lability
were cxtended to a third party or limited to the immg@iatcvppyer. In

most bases thelthird party will at.present have a éldim féf personal
injuiies or damage'to‘properiy based on negligence ahd:ﬁd'eiémption clause
in the contract can affect his claim since he is not a party:to the
contract in which the excmption clausc is embodied. So far as products
guarantece is concerncd the question whether the action had to be Srought
by the buyer or could be brought by the donee could not affect the

insurance premiun.

41. Since the Law Commissions are as yet undecided on the extent to
which relief should be granted to third party beneficiaries, they make no
specific proposal on the matter at this stage, but would welcome views on

"the following questions:

If the seller's obligations are to be extended to third party

beneficiaries, should the relief to be granted:
(a) be limited to cases of personal injury? or
(b) cover damage to property as well? or

(¢) cover all financial loss?

PART ITT: CO-ORDINATION WITH HIRE-PURCHASE LEGISLATION

42, Since the Hire Purchase Act 1965 and the Hire Purchase (Scotland)
Act 1965 apply to most types of sale of goods other than those in which
the whole price is paid immediately, it is obviously desirable that so
far as possible these Acts and the Sale of Goods Act should contain
similar provisions. Even if the proposcd amendments are carried out,
therc will still remain a numbef-of discrepancies betwecen the law
relating to the conditions and warranties under the 1965 Hirc Purchase

Acts and under the Sale of Goods Act. 9.18 of the Hirc Purchase Acts
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.dealé with the.guestion ;fiseébnd;hand and deféctive goqu in a pgpher
 ‘different fromlthat’which the Law Commissions and the Working Party have
"proposed in the case of cash sales (see paragraphs 20—25) It may be
.‘that the dlfferences between the two codes in this respect can be
Justified. Since a hire purchase. agreement and conditional sale agree-
1 ment ‘havé to be in writing, s.18 of the 1965 Hire Purchase Acts prov1des
::a practlcable solutlon, but the same solutlon would not be practlcable in
;;consumer cash sales whlch are narely in writing. Fufthermore, there
“'/is nothing comparsble in the Salé of Goods Act to s.16 of the 1965
‘Hire Pufchasé Aéts. The Léw Commissions do not think, however, that
w;.ﬁhéé is an'éppoftune_@oment.fo propose thaf-ﬁ prq&iéipngon;fﬁgflines
of .s.16 of ‘the Hire Purchase Acts should be added to the Sale.of Goods
| bete

PART IV: MERCHANDISE MARKS AGT 1887

L3, The Working Party was unaﬁimously of the opinion that the civil-
remedy available under s.17 of the Merchandise Marks Act should be
abolished: - The Law Gommissions agree. The Trade Descriptions(No.2)

Biii, now before Parliament, prqposeé fhe.repeal of thexwhole éeétioh.
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PART V: CONTRACTING OUT OF CONDITIONS AND WARRANTIES

IMPLIED BY SECTIONS 12-15 OF THE SALE OF GOODS ACT 1893

A, Introduction

44, The Mclony Report points to the main criticism of the law governing the sale
of goods as being "the ease and frequency with which vendors and manufacturers of
goods exclude the operation of the statutory conditions and warranties by pro-
vigion in guarantee cards or other contractual documents" (paragraph 426)( The
scope of the conditions and warranties (in Scotland, warranties) implied by
Sectiors 12-15 of the Sale of Goods Act 1893 has been considered in Part II of

this Working Paper. They are referred to in this Part as "the statutory conditions

and warranties®,.

45. The Working Party, in its Interim Report to the Law Commissions, examined a
number of alternative proposals. It is the purpose of this Part of the present
Working Paper to seek critical comment upon these proposals and to invite views

on certain specific questions.

46, It will be convenient in examining the alternatives, and the guestions to
which they give rise, to deal semarately with consumer sales (i.e. broadly
speaking, sales for private consumption), and other sales (here referred to as
"commercial sales")<3). It wag common ground in the Working Party that a greater
degree of protection is called for in consumer sales than exists under tiwe
present law, and with certain reservations there was general agreement on the
degree of control which should be imposed. On the other hand a majority of the
Working Party thought that contrel should not be extended beyond consumer sales.

This controversial topic will be dealt with later in this Paper.

The definition of a "consumer sale'

47. How should consumer sales be defined? The feasibility of distinguishing, in
any reform of the law, between consumer sales and commercial sales clearly depends

upon a workable definition.

48. The Molony Report suggested two alternative formulations. Under the first
alternative (set out in paragraph 469 of the Report) a "consumer sale" would be

"A sale or agreement to sell (as defined in the Sale of Goods Act 1893) by way
of trade of goods customarily bought for private use or consumption to a
person who does not buy for the purpose of resale or for letting on hire-
purchase or exclusively for use or consumption in any trade or business'.

The Report observed that sales to public and local authorities ought to be

(3) The questions of definition which arise are dealt with in paragraphs 47
to 52 below.
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pxpressly excluded from the definition by & ‘suitable reservation in the reference
tousiness", . L o S :

The second alternative (paragraph 470 of the Report) suggested that a con-
sumer sale might be defined more simply as a sale or agreement to sell (as”
defined in the Sale"of Goods Act '1893) made‘by way of retail trade or‘busineee-
at or from any place whatsoever. This definition would leave it for the courts’
to decide what is involved in "retail trade or business™; but the Report expressed
the home that the courts would evolve a conception in-line with the Tirst alter-

native.definition.

49. r“he dlsadvantage of the definition sug ested 1n;para~raph 469 uT the MOWCn}
Report is that the seller would at the time of the sale requlre to kmow the
purpose for which the buyer was acquiring the particular goods in queSulon;
otherwise he could not be certain whether a restriction .applicable to'a Yconsumer
sale" applied or not. Moreover the first definition would exclude sales of
articles such as light bulbs or typewriters for use in a trade or profession

in circumstances which would normally be regarded as sales by rétail.

50. The disadvantage of the alternative definition suggested in Paragraph 470

of the Molony Report is that whilst it might aveid certain anomalies which would
arise under the more specific first definition, it does not draw so clear a demarc~
ation line and to that extent might be open to the criticism of invelving a

greater degree of uncertainty.-

51, The Law Comm1ss1ons have oons1aered Uhpthbr the dlsadvantages of these defl
>n1tlons might be avoided and in partlcular whether the onus placed upon the sellcr
by the definition put forward in paragraph 469 of the Molony Reporu could be
mitigated, mentatlvely the following definition is suggested '

"A tconsumer sale! is a sale of goods which are of a type customarily bought

for private use or consumption, by a seller-acting in.the course of his trade
to a buyer other than a trade buyer., A 'trade buyer! is one who carries on

or holds himself out as carrying on a trade in the course of which he manu-
factures deals in or uses goods of that type, and the onus of proof that the
buyer is a trade buyer shall rest with 6 seller. 'Trade! includes any

trade, profession or business,and a government departument or public authority
shall for this purpose be deemea to be carrying on g bu81ness. 'Sale! includes
an agreement to sell," ' ‘

This tentative definition would net depehd on the seller's knowledge of the
particﬁlar use to which the buyer proposes to put the goods. It Would suffice for
him te know whether or not the buyer was or purpofted to be a trade Buyer; it
would be immateriai whether the particular purchase was for a private purpose.
XMoreover, the su osted eeilnltlon makes it clear that the onus is on the seller to
establish that the buy~r was a trade buyer; and it is intended by its language to
emphasize the difference ﬁﬁichioften exigsts between the bargaining positien and

. ~ . . v .
expertise of the trade buyer and the private buyer vis-a-vis the seller,
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52, It is the Law Commissions! provisional view that although there are difficul-
ties in certain limited classes of case in defining a "consumer sale" it would
be possible to devise a definition which would reduce the area of uncertainty to

a tolerable degree.

B, Consumer sales

An ungualified ban on contracting out

53. The Working Party considered that on sales to consumers the statutory con-~
ditions and warrantiecs constitute a reasonable code of fair dealing and that,
subject to the pronosals in Part IT of this Paper, contracting out of thosc
conditions and warrantics chould be void altogether. Certain members were not
satisfied that the definition of merchantable quality suggested in Part II would
adequately meet the case of second-hand or imperfect goods, sold as such, and
would have wished a specific exception from the ban to be made in their case.
But, in the view of the majority, the suggested definition was sufficiently
flexible to cater for these cages, particularly as it makes a specific reference

to the price and description under which the goods are sold.

54. It should perhaps be mentioned that before recaching this conclusion the
Working Party considered and rojected a number of possible sclutions. It may be

of assistance to readers of this Working Paper if three of thesc are briefly
mentioned. One solution was that there should be a ban on contracting out on sales
to consumers subjoct to specified oxceptions, Those who argued against an
unqualified ban would rno doubt regard the right to limit the seller's obligation
for consequential damagce as the most important matter for which a special excepticn
should be made. DBut this is but one of a number of exceptions which might be
regsonable and accordingly this solution was rejected on the ground that it would
be impracticable satisfactorily to frame these exceptions. If this argument was
shown to have substance some thought that a more realistic alternative to an
ungualified bhan would be a general test of reasonableness on the lines of scction

3 of the HMisreprescntation Act 1967. Another possible solution was the exclusion
of contracting out on sales up to a spccifiéd maximum orice, thus following the
precedent of the Hire Purchase Act 1965, and the corresponding Scottish Act. This,
too, was rejected because any m Yimﬁh adequate to cover sales to private purchascrs
would cover many more commercial sales than in the case of hire purchase trans-
actions. Even if sales to corporate bodies were excluded as in the 1965 Hire
Purchase legislation there would be anomalous distinctions between sales to small

businesses which were incorporated and those which were not.

Proposals and guestions on consumer gales

55. The Law Commissions endorse the proposal of the Working Party referred to
in paragraph 53, subject to onc question: Should the propesed ban on contracting

out of the statutory conditions and warranties in sections 13 and 15 of the Sale
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of Goods Act apply %o sales by auction? This question is of special importance

if section 14(2) is to apply tc auction sales - on which see paragraph 28 ahove.

56.

The arguments which may be aovanced in favour of giving sne01al treatment

to sales by auction include the followings

57.

(a) In a number of circumstances auctions provide a ccnvenient method of
disposing of goods which it would be difficult or less convenient to sell
in any other way. In such circumstances the éeller may<not-be.in a
position to undertake that the goods comply with the statutory conditions
and warranties, Sales of surplus army and other goods by the goverimenb,
gales of furniture and miscellaneous househocld effects and sales under
judicial authority are cases in point. o

(b) 1In so far as any distinction is drawn between consumer sales and
commercial sales it may be difficult in the case of some classes of sale
for the auctioneer to know whether th2 buyer is or is not =z trader. If
he werc a trader he might have greater expertise about the characteristics
and quality of the goods thén either the seller or the auctioneer.

(c) It is well recognised and accepted by bidders at many classes of
auction sale that there is a speculative element in the transaction and
that it would be unreasonable %o expect the full benefit of the

statutory conditions and warranties.

Against these arguments may be set the following considerations

(a) The suggested reformulation of ”mbrchantablllty” should provide
sufficient flexibility to meet the needs of those sellers who have a-
limited knowledge of the goods or could only acquire such knowledge by
unreasonable expenditure.

(b) The difficulties of the seller or auctioncer in describing goods
will in aﬁy event have to take account of the provisions of the Misrep-
resentation Act 1967, and any contracting out of those provisgions will

be void, subject to the discretion of the court, under section 3 of that
Act,

(c) In some cases the goods which are sold by auction are works of art or
other articles of exceptionally high value, and the advantage to the sellexr
of stimulating competition amongst buyers by the device of an auction
should be counterbalanced by his beéring full responsibility under the
statutory conditions and warranties. '

(d) Freedom to contract out of thec statutory conditions and warranties
at auction sales might result in abusive practices.

(e) In practice the case for excluding auction sales from control is
limited to second~hand or defectivc'goods. Difficulties under this

head should be met by the provosed éefinition of "merchantable quality"
which will empower the court to teke into account "all the circunmstances,
oid"

/1

including the price and description under which the goods are s
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58, If exclusion is tc be dermitted in the case of auction sales it scems
clear that this should be restricted to the cxclusion of scebion 14 and,
perhaps, scction 13. There can be no justification for excluding the condi-
tions and warranties of titlc under scction 12 or the condition that the bulk
shall agrece with the samplc under section 15. Nor is section 14(1) likely
ever to have any epplication to an muction salc since the buyer does not make
known the purpose for which he requires the goods so as to show that he
relies con the seller's skill and judgment. Furthermore the casc for allowing
an exclusion of scction 13 (that the goods conform to the description) zecuws
much weaker than that for ellowing an evelusion of section 14(2) 1% is
aupreciated, however, that if sccticn 15 could not be oxcluded art dealers
gelling old masters might have to revisc fhelr present somewhat 2s0
methods of describing the pilcture's authorshin. It may be thought that this

would nct be a bad thing.

o0
u
(@]
O
b

Accordingly before coming to any conclusions tnc Law Comrissions
views as to whether:

(a) an cxclusion of the statutory conditions and warranties snculd be

pernissible in the case of sales by auction, and

(v) 1

C. Commercial sales

-

50, to what extent?

Should contracting out of the statutory conditions and warrantics be extended

beyond consumer sales?

59. It was the view of the majority of the Working Party that any control
of contracting out of the statubtory conditions and warranties beyond the con-
sumer level would be unjustified. The main arguments for and against such

control are set cut in the two following parsgraphs.

60, Those who oppose thc oxtension of control to commercial salcs rely on
the following main arguments:
(a) The liolony Report reforred (in paragraph 3) to a distinctive factor
which exists cven in the casce of swmall btraderss '"thoy have clected to

buy and sell as a matter of business'; it also took the view (ig pera-
i bl i

graph 432 which, howcver, recognised that the matitor might wrequire furiher

consideration) that those who consiitute the cormercial links in the chain
of distribution of consumer goods are "fully capeble of protecting them-
selvaes, The present cevidence before the Working Party suvports both of
theg2 points.

(b) In commercizl contracts it 1s of paramount importance to establish
with certainty wherae the xisk iics sc that prices and insurance can be
arranged acccordingly. It often accords with the intcrosts of both
parvics that the buyer should acceot the risk. Certainty is another
importent factor. Lewyers snould be able o advise thoir slients with
confidence and litigation should bo reduced,
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represent too small a minority to justify the extension of control
to the whole field of cormercial contracts.

(d) The judicial re-writing of commercial contracts might in some cases
produce inequity between the parties.
(e) Export sales might be prejudiced if British sellers were subject to

restraints to Which their foreign competitors are not subject.

61. Those who favour the extension of control to commercial contracts rely on
the following main arguments: ' B ‘
(a) Whilst it is true that most of the complaints about the existing law
have come from private consumers there are indications that certain business
purchasers also needfprétection. The National Farmerd Union, for exampie,
has given evidence about harsh exempiion clauses used in the sale of
agricultural machinery to farmers. '
(b) Wnile the weight of commercial opinion so far expressed has been
hogtile to the extension of conirol to commercial transactions, it is
- noteworthy that the Motor Agentd Association would regard as inequitable
any proposal which forbade exemption clauses in the retail sale of motor cars
whilst permitting it on sales to the retaiiers. '
(¢) It is practically impossible to devise a definition of consumer sale
which completely avoids anomaly, for example, by failing to distinguish the
purchase of a motor car or typewriter by a doctor from a purchase purely
for'private use, The Society of Motor Manufacturers and Traders has already
put the question why the purchaser of a commercial vehicle should not have
the same rights as the purchaser of a private motor car. .
(&) The attempts of the courts to contiol exemption clauses in commexrcial
sales by the restrictive interpretation of terme and the applicaticn of the
doctrine of fundamental breach show that there is a problem to be faced
beyond the consumer level. _
(e) It would produce highly anomalous results to forbid contracting out
of liability for misrepresentation, as section 3 of the Misrepresentatién
Act does, while permitting it in the case of the statutory conditions and
warranties, The two are inextricably interwoven and where there is a
breach of section 13 there will necessarily have been a misrepresentation
also as will generally be the case where there is a breach of section 14(1),

“and sometimes where there is a breach of section 15.

Alternative courses of action in relation to commercial sales .

62. In the light of the above arguments aonsideration is now given to the
various courses of action which have been canvassed with regard to contracting

out of the statutory conditions and warranties in commercial sales.
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Wo control of contracting out in commercial sales: General guestion as $o the

pogition of retailers

63. This solution calls for no comment beyond the arguments set out in
paragraphs 6C and 61. But it does give rise to an important question upon which

T a

retailers, both large and small., Voulad

)

the Law Commissions invite the views o
retailers regard themselves as being put, in practice, in an unfair pesition

if the law put an cutright ban on exemption clauses imposed by retailers whilst,
as a matter of law, allowing such clauses to be imposed upon retailers by those

from whom they obtain their suppliesg?

A ban on contracting out on sales to the ultimate congsumem of zoods whether for

private or business purnoses

64. One proposal which has been advanced is based upon the view that the dividing
line between those purchasers who nced protection against oontracting‘out“ of
the statutory conditions and warranties and those who do not does not depend
erely uvpcn the lilelihood of inequality of barsaining nower. The suggested pro-~
teetion of private consumers is based upon this likelihood. But it is suggested
that another important test should be the likelihcod of the buyer being at a dis-
advantage in his ability to judge the quality of goods, A trader may be expert in
his judgment of vroducts in which he habitually deals. But when a farmer buys a
tractor or a trader or prcfessicnal man buys a complex piece of office equipment
he may be no better able to Judge its technical qualities than the private
purchaser of a refrigerator. It has theresfore been suggested that the definition
of a sale to a consumer should be sc framed a2s to include the end-purchasers of
goods for the nurposes of a trade or business who may nced protection as much as
the private purchaser, The objection that this might extend 4o transactions at
a level where the purchaser would manifestly be capable of safeguarding his own

interests could, it is su gostod,be met by imposing. a price limit beyond which
there would be no restrictions on contracting out, The force of the arguments
supporting this proposal in principle are appreciated, but the Law Commissions
have concluded provisionally that it would be difficult to formulatc a workable
cefinition of a “consumer sale™ on these lines. They invite comment on the
desirability and practicability of legislation on the lines indicated in this

paragravh,

contracting out to be banned, save where reasonable

65. A proposal which was much debated within the Working Party is that con-
tracting out of the statutory conditions and warranties should be of no effect

on any sale unless a court allows reliance upon it as being fair and reasonable

in the circumstances of the case. This proposal which follows the precedent of

s.3 of the Misrcpresentation Act 1967 has the advantage of avolding a definition of
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"consumer sale' and of providing the courts with a flexible instrument of control.
It also has thé advantage éf providing a consistent rule as regards cbndition and
warranties on the one hand and misrepresentations on the other. As already
pointed oﬁt, wherever there is a breach of section 13 of the 1893 Act (implying
a condition that the goods agree with the dgscription) there will necessarily

be a misrepresentation also and often the same will apply to breaches of

sections 14 and 15; It woﬁld be somewhat anomalous if one fule (section 3 of

the Misrepressntation Act 1967) applied to ccntracting out of 1iabili£y for
misrepresenfation and a different rule applied to contracting out of the '
statutory conditions and warranties. It was contemplated that legislation on
the. lines of this proposal might contain "guide lines" for the assistance of

the court by indicating particular matters which the court should take into
account, for example, the abuse of inequality of bargaining @ower. In relation
to commercial sales strong opposition to this proposal has been expressed on a
number of grounds. Apart from the generallobjections té the extension of ‘
controi to commercial transactions particular objection was taken in the Working
Party to putting the onus of proof upon thé party seekiﬁg to rely upon the
exémption_glause. Thefe Were>also objections on the further ground that if

'the precedent of the Misrep:esentafion Act 1967 were followed reasonableness
would not be judged solely gnlthe,basis of the facts known at the time when
the_contract was made but aiso in the light of subsequent events and circumstances.
A general dispehsing power of this nature would, it was contended, intmoduce

an intqiefable degree of uncerfainty into many commercial tranSactions, Accord-
ingly most members of the Working Party favoured a variant of the proposal
reversing the burden of proof. and meking the date of cqntraot the material date
for judging the reasonableness of any_coﬁtracting out provisions (gs in s,2=302

(2)y.

of the U.S. Uniform Commercial Code

Questions on the proposals set out in parazraph 65
‘66, The Law Commissions invite comment on the following questions:-

(1) Would a measure of control of commercial sales on the lines referred
to in paragraph 65 be desirable in principle?

(2) Should the onus of proof be upon the vendor (to prove the reasonableness

ot

of the exemption clause) or upon the purchaser (to prove its unreasonableness)?

(3) Should the test of reascnableness be applied as at the time of the
contract or in the light of all the circumstances which have caused the
issue of reasonableness to be raised?

(4) If the answers to the above questions were to favour a test of
reasonableness which differs from the provisions of section 3 of the Mis-

representation Act 1967, should that section be amended and if so in what

respects?

(4) see Aﬁpendix C.
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Control with the assistance of the Restrictive Practices Court by 'prior
validation" or otherwise

67. It has been suggested that the uncertainty as to the enforceability of an
exemption clause that might arise if such clauses were subjected to an ex post
facto test of reasonableness could be avoided by some procedure (similar to

that which is available under the Israeli Standard Contracts Law 1964(5>) whereby
2 contracting out provision could be tested, in advance of its adoption,

before the Restrictive Practices Court or some similar body, and pronounced void
if held, in all the circumstances, to be unfair. As a variant of this pro-
cedure it has also been suggested that an exemption clause should be void

unless approved by the Restrictive Practices Court upon the application of the
party who intends to impose it., The Law Commissions agree with the.VieW qf'the

Working Party that neither of these suggestions would be practicable.

68, Another variant of this type of procedure would be to confer upon the
Registrar of Restrictive Trade Agreements a power, exercisable on complaint
or on his own initiative, to bring before the Restrictive Practices Court
clauses which he regards as unfair., This might be combined with a procedure
enabling manufacturcrs or other interested parties to have standard clauses

brought before the Restrictive Practices Court for approval.

69. However, any procedure of this character would have the disadvantage that
whilst it might be well adapted for the scrutiny of standard forms of éontract

it would not be suitable for the scrutiny of "individual®™ contracts., Differences
between parties about to enter into a non-standard contract as to fairness of

a particular clause in the particular circumstances might thrust a great volume
of work uvon the court. f on the other hand the parties and more particularly
parties tc a proposed commercial contract were in agreement as to the fairness

of certain contracting out provisions, the court's function would be formal

rather than real.

70. .toreover, if such a form of procedure were to be applied to consumer sales
it might well have to be combined (as in the Israeli Standard Contracts Law),
with a power in the ordinary eourts to strike down unreasonable clauses. This
might in certain circumstances railse problems of comity between the Restrictive
Practices Court and the ordinary courts, for example, where the latter were
called upon to pronounce upon the reasonableness of provisions which were the
subject of proceedings still pending in the former court. In practice these

problems might well be resolved without serious difficulty.

(5) Sece Appendix D.
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Questions on the solution ref=rred to in paragraph 68

71. The law Commissions invite comment on the followrng questlons -
(1) Would a proposal on the lines suggested in Daragraph 68.. provrde
a workable means of dealing with unreasonable clauses purporting to
contract cut of the statutory conditions and warrantics in commercial
sales‘and yet avoid the disadvantage of undue interference with commercial
“bargains? . ‘ 7 o o
(2) Would it be practicsble to combine that proposal (or any other tech-
nigue for the prior approval of standard forms of contract) wrtn a power
vested in the ordinary courts to strike down a contraeting out ﬁrovision

which had not been given prior approval?

Insurance

'72. The Working Party were conscious of the importance of taking fully into

account the probable impact on insurance of any proposal which would have the
effect of placing firmly upon sellers such risks against which they can at
present protect. themselves by contractual provisions, absolving them from
ligbility or limiting their responsibility. In their Interim Report they

referred to the views which had been expressed to them by insurance experts

who had been:good enough to discuss this matter with the Working Party. The

views.expressed on the assumption of a ban mitigated by a test of reasonableness
may be summarised as follows:- _
_(a)u With regard to acc1dent insurance th°ro would seem to be no 1nsuperable
Droblem.A Cover is readlly avallable at present against personal injury or
damage to property resulting from a001dents caused by defective products.
The use of exemption clsuses is rarely very material in assessing the
premium since insurers realise that even if the clause is legally watertight
‘business considcrationsvmsy"make it impossible or inox“edient'to rely upon
it, The most 1mnoruant factors are the insurance exnerlence with a given
uype of goods and tﬂe clalms record of a particular assured I+t is however
the general practice in this country to fix a maximum in respect of any
one claim and/or a maximum in respect of claims by the same assured. .The
banning of exemption clauses might increcase the present rates of insurance,
but prevalllng rates are not high and even if they were doubled the rates
 would still be so small in relation to turnover as not to give rise to
‘any significant incrcase in the price of goods. '
(v) 'Quallty*lnsurance however presents special problems and so does
insurance to cover consequential risks such as loss of profits. It is

not at present the ﬁractiCe in this country to cover by insurance the cost

-of replacing faulty or substandard goods or. a. consequential logs of profits,

If there was a demand for this type of insurance it would no doubt b2

met, But it would be necessary for the law to make it quite clear where
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liability lay. Lack of risk experience in this field makes it difficult
to predict the likely cost of such insurance. Premiums would probably be
fairly steep at the outsct though in time rates would adjust themselves
in the light of the cxperience gained.

73, The Law Commissions would welcome any further views on this aspect of the

matter.

International Saless sales subject to the Uniform Laws on International Sales

Act 1967

74, Reference has been made in this Papér to the Uniform lLaws on International

Séles Act 1967 and to the gencral problem of international sales, and more
particularly of export sales. For the purposes of this Working Papcr it is for
consideration how far account would rcquire to be taken of the provisions of
that Act, whon it comes into operation, and whether special provisions would

have to he made for intermational salcs.

75. The following tentative points are made:-
(a) It would scem to hc necessary to make sure that insofar as contracting
out of the statutory conditions and warrantics is prohbited or limited, a
similar measure of restraint should be applicd to any domestic sales to
which the corresponding provisions of the Uniform Law, set out in Schedule 1
of the 1967 Act, is apnlied by agreement between the parties.
(b) It might be necessary, more particularly if‘control of contracting out
were applied also to sales beyond the consumer level, to make sgimilar
provigions in relation to import sales subject to the Uniform Law; one
important object of such control would be to reinforce the legal protection
accorded to domestic consumer sales.
(¢) The extension of control to cxport sales governed by the Sale of
Goods Act or the Uniform Law would require consideration. In practice the
British exporter would have to pay regard to any "mandatory provisions of
law" operative in the country of destination which by recason of Article 4
of the Uniform Law would have applied had the Uniform Law not been choscn
by the parties as the law of the contract., In certain markets this might
put British ekporters to an unfair disadvantage in relation to foreign
competitors not subject to similar restrictions.
(d) The points made in paragraphs (b) and (c) above would in practice be
of limited materiality if control of contracting out of the statutory

conditions and warrvanties were to be limited to consumer sales.
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PART VI: CONTRACTING OUT OF

LIABILITY FOR NEGLIGENCE -

76. vOn‘a sale of goods>fhere may be a claim in negligence against the seller |
or against thé manufacturer, or, very occasionally, against‘an intermediate
distributor, A clalm agalnst the se ller will normally be an alternative to a
claim under sections 12- 15 of the Salc of Goods Act. The latter affords a
batter remedy to the buyer, for all he has to prove is that there is something
wrong with the goods; he need not prove any kind of negligence ori the part of
the seilér; “Accordingly a ne llgence claim is rarely brought agalnst the seller
unless (i) liability under scctions 12-15 has been excluded and (ii) the '
eXémption clause is not wide enough: to exclude 11ab111ty for negligence. If
the exclusion éf sections 12-15 were prohibited, there would be still less

scope for claims in negligence. But some wouid remain., Seétion 14, either in
its present form or in the amended form which we have proposed, does not apply
to private sales or cases where the buyer rell s on the manufacturer's
advertising and not on the selleér's skill and judgment. ZEven in trade sales
there will still be cases where the goods measure up to the roquirement of
section 14, yet the seller is liable in negligence because he has given no warning

of the dangers involved in using the goods.

77. Of greater 1mportance are manufacturers' "guarantoes" thCh purport to
excluae liability for the negllgonce of the manufacturervand,_somotlmes, of
intermediate distfibutors. :The Molony Commiftee, which touched on the subject
in paragraphs 474-478 of their Reﬁort, was urged from several quarters to
prohibit éontracting out}df 1iability for negligence in consumer sales, but they
felt that they ought not té make such a recommehdation, as this would involve
entering upon the law of tort which was outside their terms of reference. They
pointed out that contracting out of iiability for ncgligence was not_confined
to contracts of sale of gobds but extended to many types of contracts for the
supply of sgervices; the>problem of manufacturers' "guarantees" was but one facet
of a far wider problém; namely whether the freedom to contract out of liability
for tért should be restricted, The Committee emphaéised that
(a) if nanufacﬁurers were Drohibifed from exciuding 1iability; a benefit
‘would be conferred on the purchaser of goods which was denied to the user
of services, and
(b) it would not be’ proper to disoriminafe against one single class of
contractor among the many'whé rely on exemption clauses as a safeguard
from negligence liability - an argument which hés_particular force where
the purchaser has a valid claim against the retailer in contract.

They considered, therefcre, that thewhole subject required comprehensive study.
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78. The Working Party reached the same conclusion as the lMolony Committece.
Conscious of the desirability of aveoiding anomalous distinctions between contracts
of sale of goods and contracts for the provision of scrvices, the Working Party
tock the view that iecommendations regarding exclusion of liability for negli-
gence in contracts of sale of goods could not be made until a fuil examination
had been carried out of the exclusion of liability for negligence in contracts
for the supply of services also. The Working Party is now engaged on a cdmprc—
hensive study of the whole problem and proposes to deal with the whole subject
of liability for negligence in its Final Report. The Law Commissions consider
that the reasons which prompted the Working Party to reach this conclusion,

are valid ones, and that the postponement of the report on the subject is justi-~
fied in the circumstances. They accordingly endorsc the Working Party's

decisgion.

W
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9.

PART VIT: SUMMARY OF CONCLUSIONS AND OF QUESTIONS

'UPON_WHICH COMMENT IS INVITED

Amendments to sections 12-15 of the Sale of Goods:Act 1893 -
It is proposed thats

(a) Section 12 of the Act should be amended so a8 to give effect
to the recommendatioch contained in paragraph 36° of the Twelfth
‘Report of the Law Reforﬁ'bommittee; whereby a buyer who is’ entitled-
to relief because he has not acﬁuired a good title to the goods,
musf give credit for any‘bénefit he may have had from the goods

while they were in his possession., (Paragraphs 10-12).

(b) 1In section 14(1) the requirement that goods shall be of Mg,
description which it is in the course of the seller's business to
supply" should be replaced by the requirement that the seller. was
"acting in the course of trade or business'", and the proviso excluding
sales under a patent or other trade name should be deleted. (Para-
graphs 14-16). Views arc invited on whether section 14(1) should be

re-worded on the lines set out in paragraph 17.

(c) In section 14(2) the condition of merchantable quality (or in
Scotland: warranty) should cease to be limited to sales by descrip-
tion and the requirement that the seller must have been dealing in
goods of the reclevant description should be replaced by the.require-
nent that he was 'acting in the course of trade or business". (Para-

graphs 18-19).

(d) "Merchantable qﬁality" should be defined for the purposes of
section 14(2) and scction 15, and section 14(2) should be
re-formulated on the lines set out in paragraph 23 with the sub-
stitution of "by a seller acting in the course of trade or business"

for "by way of trade", (Paragraphs 20-26 and 30).

(e) A clausc should be added to section 14 to the effect that where
goods are sold through an agent or auctioncer acting in the course
of +trade or business, the goods shall be decmed to be sold by a

seller acting in the course of trade or business. (Paragraphs 27-28),

(f) It should no longer be a requirement that for the purposes of
section 15 it must be shown to be a term of the contract that the sale
is a sale by sample and that, if the contract is reduced to writing,

this term must be included in the writing. (Paragraphs 30-31).
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(g) In consumer sales the benefit of the seller's obligations under
sections 12-15 should be extended to any person who may rcasonably be
expected to use, consume or be affected by the goods. (Paragraphs 32-37).
But views are invited on whether this extension should

(a) be linited to cases of personal injury; or

(b) cover damage to property as well; or

(¢) cover all financial loss.

(Paragraphs 38-41),

Contracting out of the conditions and warranties implicd by sections 12-15

of the Sale of Goods Act 1893

80. It is proposed that any contractual provision which purports to exempt
the seller from any obligation arising from a breach of any of the above
conditions and warrantics shall be void on a consumer sale as tentatively
defined in paragraph 51. (Paragraph 53). But views are invited on the
question whether an ekclusion of the statutory conditions and warranties
should be permissible in the case of auction sales, and, if so, to what
extent. (Paragraphs 55-58).
8l. Views are invited on the following questions relating to commercial
sales:
(a) Should contracting out of the statutory conditions and warranties
be completely free from control on such sales? (Peragraphs 60, 61
and 63).

(b) If there were no control, would this leave rctailers in an
unreasonably vulncrable position in the cvent of control being

inposed on cxcmption clauses in consumer sales? (Paragraph 63).

(¢) Would it be practicable to invalidate contracting out of the
statutory conditions and warrantics on sales to all end-purchascrs
of goods whether for private purposes or for the purposes of a trade
or businsss? (Paragraph 64).

(d) Should contracting out of the statutory conditions and
warranties be subject to a general test of rcasonableness on the

lines of section 3 of the Misrepresentation Act 19677 (Paragraph 65).

(e) If a general tocst of reasonablcness were applied should the onus
of proof be upon the scller (to prove the reasonableness of the
oontracting out clause) or upon the purchaser (to prove the unreason-

ableness of the contracting out clause)? (Paragraph 65).

(f) If a general test of rcasonableness were applied should it be
applied as at the time when the contract was made or in the light of
. the circumstances which have caused the issue of rcasonablenecss to

be raised? (Paragraph 65).
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(g) If the answers to guestions (e) and (£) above werc to favour a
test of reasonableness which differs from the provisions of scction 3
of the Misrepresentation Act 1967, should the scction be amended and

if so in what respects? = (Paragraph 65).

(h) Would some forn of control by the Restrictive Practices Court
(or some other special court or body) on the lines suggestéd in
paragraph 68 provide a workable means of dealing with unreasonable
contracting out provisions on commercial sales whilst avoiding the -
disadvantage of undue interference with commercial bargains?

(Paragraphs 68-70).

(i) Would it be practicable to combine the form of control referred

to in (h) with a power*in the ordinary courts to declare invalid, as

being unrcasonable, a contracting out provision which had not been the

subject of a prior approval by the Restrictive Practices Court (or
such other special court or body to which the jurisdiction nmight be

given)?  (Paragraphs 68-70).

(j) Should any, and if so what, special provisions be made with

respect to international sales? (Paragraph 75).
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APPENDIX A

JOINT WORKING PARTY ON EXEMPTION CLAUSES IN CONTRAGCTS

Joint
Chairmen:

ted after
consulta-
tion with
the orga-
nisation
shown in
brackets

Appoin- g
(

Secretary:

The Hon. Lord Kilbrandon (Chairman of the Scottish

Law Commission)
Mr. Andrew Martin, Q.C. (The Law Commission)

Professor T.B. Smith, Q.C. (The Scottish Law
Commission)

Mr. L.C.B. Gower (The Law Commission)
Mr. M. Abrahams (The Law Commission)

Mrs. E.L.K. Sinclair (Board of Trade: till
February 1967)

Mr. S.W.T. Mitchelmore (Board of Trade: from
February 1967)

Miss G.M.E. White (Board of Trade)

Mr. J.A. Beaton (Scottish Office)

Mr. J.B. Sweetman (Treasury Procurement Policy
Committee)

Mr., Stephen Terrell, Q.C. (The Bar Council)

Mr. M.R.E. Kerr, Q.C. (The Bar Council: appointed
Pebruary 1967)

Mr. Peter Maxwell, Q.C. (The Faculty of Advocates)

Mr. W.M.H. Williams (The Law Society: resigned
February 1968)

Mr. J.H. Walford (The Law Society: appointed
February 1968)

Mr. G.R.H. Reid (The Law Society of Scotland)

Mr. R.G. Scriven (Association of British Chambers
of Commerce)

Mr. W.E. Bennett (The Confederation of British
Industry)

Mr. Gordon Borrie (The Consuner Council)

Mrs. Beryl Diamond (The Consumer Council: resigned
February 1967)

Mrs. L.E. Vickers (The Consumer Council: appointed
February 1967)

Mr. R.G. Greene (The Law Commission)

Mr. Justice Scarman, Chairman of the Law Commission, attended
some meetings.
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APPENDIX B

SECTIONS 12-15 SALE OF GOODS ACT 1893

12; In a contract 5f séle, unless the circumstances of
the contract are such as to show a different intention, there
is -

(1) An implied condition on the part of the seller that
invthe case of a sale he has a right to sell the goods,
and that in the case of an agreement to sell he will
have a right to sell the goods af the time when the
property is to pass: '

(2)7 An implied warranty that the buyer shall have and
enjoy quiet possession of the goods: '

(3) An implied warranty that the goods shall be free from
any charge or encumbrance in favour of any third party,
not declared or known to the buyer before or at the

time when the contract is made.

13. Where there is g contract for the sale of gbods by
description, there is an implied condition that the goods
shall corfespond with the description; and if the sale be by
sample, as well as by description, it is not sufficient that
the bulk of the goods corresponds‘wifh ﬁhe sample'if the goods

do not also correspond with the description.

14, Subject to the provisions of thié Act and of any
statute in that behalf, there is no implied warranty or con-
dition as“to the guality or fitness for any particular purpose
of goods supplied under a contract of sale, except as followss-
(1) Where the buyer, expressly or by implioation, makes
known to the seller the particular purpose for which

the goods are required, so as to show that the buyer
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relies on the seller's skill or judgment, and the goods
are of a descrlptlon Wthh 1t 1s in the. course of the
seller's business to supply (whether he bé'thé manu-
'facturer»orwnot},'there_ls an 1mplredﬂconQrt1onvthat,.

‘chengoods shall be”reasbnablyvfitwfor suchnpurpose,.
provided that in the case of a contract for the sale
of a specified artlcle ‘under its. patent or other trade
name, there is no implied condition as to 1ts fltness
for any-particular.purpose::

(2) Vhere goods are.bougnt by description from a seller
who deals in goods of that description (whether he be
the manufaoturer or not),:there_is,an'implied.oondi— -
tion that the goods shall be of merohanteb;e quality;
.provided that if the buyer has examined tne_goOQS,
there shall be no implied condition. as regards @efeots
.which such examination ought to have revealed: H

(3) An implied warranty. or condition -as to-quality or
fitness for a partlcular purpose may be annexed by the
‘usage of trade _ |

v(4)i An express Warranty‘or eondltlon does not negatlve a
| ’Jwarranty or condltlon 1mp11ed by this Act unless o

1ncon81stent therew1th

15.-(1) A contract of sale is a contract_for sale by
sample where there is a term in the‘oontrect, exXpress or
implied, fo'thaf effect. - o o

(2) In the case of a contract for sale by sample -

o (a) There is an 1mp11ed oondltlon that ‘the bulk

N shall correspond Wlth the sample in quallty
‘(B) There is an 1mp11ed condition that the buyer
o shall have a reasonable ooporfunipy'of oompering

the bulk with the sample: . |
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(c) There is an implied condition that the goods
shall be free from any defect, rendering them
unmerchantable, which would not be apparent on

reasonable examination of the sample.
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. 8.2-302 OF THZ U,S. UNIFORM COMMERCIAL CODE

1. The text of the section, which applies only to contracts for the

sale of goods, is as follows:s

(1) If the court as a matter of law finds the contract or any
clause of the contract to have been unconscionable at the
time it was made the court may refuse to enforce the contract,
or it may enforce the remainder of the contract without the
unconscionable clause or it may so limit the application of
any unconscionable clause as to avoid any unconscionable

result,

(2) When it is claimed or appears to the court that the contract
or any clause thereof may be unconscionable the parties
shall be afforded a recasonable opportunity to present
evidence as to its commercial setting, purpose and effect

to aid the court in making the determination.

2. The Uniform Commercial Code was promulgated in 1952 and revised into
its present form in 1958, By January 1, 1968, it had been adopted by
49 bf the 50 states (the exception being Louisiana) and by the District
of Columbia. Of the states which have adopted the Code both California

and North Carolina have omitted s.2-302,

3. The purpose of the section is explained in a comment published with

it of which the following is an cxcerpts

"This section is intended to make it possible for the courts

to police cxplicitly against the contracts or clauses which they
find to be unconscionable. In the past such policing has been
accomplished by adverse construction of language, by manipulation

of the rules of offer and acceptance or by determinations that

the clause is contrary to public policy or to the dominant purpose
of the contract. This section is intended to allow the court to
pass directly on the unconscionability of the contract or particular
clause therein and to make a conclusion of law as to its
unconscionability.,

The basic test is whether, in the light of the general commercial
background and the commercial necds of the particular trade or case,
the clauses involved are so onc-sided as to be unconscionable under
the circumstances existing at the time of the making of the contract.
Subsection (2) makes it clear that it is proper for the court to
hear evidencce upon these questions. The principle is one of the
prevention of oppression and unfair surprise (cf. Campbell Soup

Co. v. Wentz, 172 ¥.2d 80, 3d Cir. 1948) and not of disturbance of
dllocation of risks because of superior bargaining power ..."
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This part of the comment includes a list of cases, both fmerican
and English, which illustrate the‘underlying basis of the section.
They are pre-Code cases‘ and are in the main-"commercial rather than
"consumer' contracts, including for the most part cases where courts of
equity have refused specific enforcement or courts of law have strictly
construed one-sided clauscs, to deny a party the full benefit of a
clause obtained through the abuse of a clear imbalance of barga;ning

powers, .

”4: ' There is no definition in the Code of what constitutes an "uncon~
301onable clause” " In early law "unconscionable! contracts were those
whlch were harsh and oppressive, associated with fraud, mistake or gross

. inadequacy of consideration. ' The concept was frequently employed by
courts of cquity as a ground for refusing specific performance; it was
also available to. a limited extent as a defence at law. _ An English

authority has described an unconscionable contract as one

"such as no man in his senses’ and not under a delusion would
nake on the one hand, and. as no honest and fair man would accept
on the other ... of such even the common law has taken notice'.

(Chesterfield (Barl of) v. Janssen (1751) 2. Ves. Sen. 125, 156,
per Lord Hardwicke).

5. ~ From the cases cited in the comment and from other sections of the
Code (e.g. $.2-719(3) dealing with damages) it scems clecar that a wider
“ meaning than this was -intended.. - It has been suggested that from a

reading of the Code as a whole "unconscionable" can be equated with

3"grossly unfair". (1) In the case of Kansas City Wholesale Grocery Co.
v. Weber Packlnv Corporation, 73 P. 2d 1272 (1937), refurred to in the

comment on s.2-302, a clause limiting the time in Wthh complalnts could

be made was held 1nappllcablo to latent defects in a shipment of "catsup
whlch could only be discovered by mlcros00p10 analysis., The elément of
unfa;r surprise rcfcrred_to in the comment would appear to include cases
of terms in small priht:on.the revefééiéidbAof d standard form contract
ndt read by the buyer or drawn to his attention Qggpningsen Ve

Bloonficld Motors, 161 A.2d 69 (1960), - a case of attompted disclaimer

of an implied warranty of merchantebility which was held to be "so
inimical to the public good as to compel an adjudication of its
invalidity").  Oppression in the sense of too hard a bargaln resultlnﬂ

“from a dlsparlty of be rgalnlng power is 1llustrated by the case of

(1) 45 IaiL.Rev: 843, 849 (1960).
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Campbell Soup Co. v, Wentz, 172 F,24 80, 3d Cir. 1948, where a Federal

Court of Appeals refused to enforce a contract for the sale of carrots

taking strong exception to a clause whereby in cascs where Campbell's
were prevented from taking delivery in certain circumstances, e.g. a
strike, the growers rcquired Campbell's consent to dispose of their

carrots elsewhere.

6. As yet there have been few cases on the section so that no clear
judicial definition of unconscionability under the section has been
evolved., The picture has however been filled out by decisions cn other
sections of the Code which use the same test, and cases where the courts
have found a power of unenforceability on this basis at common law, -

e.g. Williams v. Walker-Thomas Furniture Co., C.A.D.C. 1965, 350 F.2d 445.

In that case unconscionability at common law was held to include "an

absence of meaningful choice on the part of one of the parties together

with contract terms which unrcasonably favour the other party'.

7. The dearth of cases under s.2-302 nay be partly explained by the
greater readiness of the American courts as compared with courts in this
country to rcfuse to enforce contracts which they regard as harsh and
unfair by dircct findings that the contract is contrary to public policy.
Thus in Tunkl v. Regents of the University of California, 383 P.2d 441, (1963)
the Supreme Court of California (a state which has adopted the Code but

not s.2-302) held that a clause exempting a party from liability for

personal injury caused by negligence may be invalidated on public policy
grounds where ther® is marked inequality in bargaining power.. It may
not therefore be necessary in many cases to seek to rely on s.2-302

save as a last resort,
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24

agreements with customers by a standard contract, may

APPINDIX D

ISRAELL STANDARD CONTRACTS LAW 1964

In this Law - ' Definitions

"standard contract'" means a contract for the

supply of avcommodity or a service, all or any of
whose terms have been fixed in advance by, or on
behalf of, thevpersonsupplying the commodity or
service (hereinafter referred to as "the>sﬁpplier")
with the object of constituting conditions’ of meny
contracts between him and persons undefined as to
their number or identity (hereinafter referred. to
as "the customers"); 'commodity" includes land and

rights over land, and rights of hire and iease;

"terms of a contract" includes terms referred to in

the contract, and any condition,‘waiier or other matter

forming part of the bargain without being expressly

stated in the contract itself, but does not include a

term specially agreed upon by a supplier and a

customer for the purpose of a specific contract;

"restrictive term" means any of the terms specified

in section 15; Mcourt" includes a tribunal and .an

arbitrator,

A supplier who enters, or intends to enter, into Application

for approval
of standard

apply to the Board appointed for the purposes of the contract.
Restrictive Trade Practices Law, 5719-1959 (herein-
after referred to as "the Board") for approvel of the

restrictive terms of the contract.

3. Applications for approval under this Law shall be Composition
dealt with by the Board composed of three members, who. ggaﬁ?ﬁ
‘shall be the Chairman of the Board or any other judge

appointed for that purpose by the Minister of Justice

and two members of the Board, one of whom at least

shall not be a State employee.

4. The Board shall not entertain an application for ‘Restriction
approval made after an objection against a restrictive zgoipgiica—
term of the contract has been raised in a suit between approval.

the supplier and one of his customers, nor shall it
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entertain an application for appfoValfo a term which
a couxrt has, uniep:seqtigpfl4;jdegidgd-to,rggg;d;as

void.

"5+ -~ Where an application for approval has been made,

the Board may, after hearing the applicant and the

Attorney-General or his representatlve and after g1v1ng

every person de51gnated under the regulatlons as a
respondent an opportunlty to state hlS arguments,
approve any restrlctlve term of the contract or refuse

to approve such term,

6. In deciding updn-the velidity of a restrictive

term, the Board shall consider whether, having regard -

to the terms of the contract in their entirety and to.
2ll other circumstanées,.suCh term is,prejudiciai to
the customers or gives.an unfair advantage tp the
supplier likely to p$ejudice,thefcustomers.

7. For the purposeS'bf«summoning witnesses and
taking evidence the Board shall have all the powers
which a District Court-has in civil matters, The
Board shall detérmine its procedure in so far as it
has not been prescribed: by the hlnlster of Justice -
by regulations.

8. The applicant, the Attorney—General and any

‘ﬂfperson de31gnated under the regulations as a re3pondent

: may, w1th1n 60 days, appeal against the decision of the.

*Board ‘to the Supreme Court.

9., An approval.dflthe'Board'shéil be valid for.a
period of five years from the day on which it was
given or for such shorter period as may be fixed by

- the Board in its decision.

10. A restrictive term of a standard contract
'approved by theABoafd shall be of full effect in
every contract'made'in’QCCdrdénce with that standard
contract before approval was given or during the
period of its validity, and the provisions of

’ﬁsébﬁiqn 14 shgll not apply thereto.
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11. A restrictive term of a standard contract which
the Board has refused to approve shall be void;
however, if before approvalwes refused that standard
contract had been approved by the Board, the refusal
shall not affect any contract made in accordance with
that standard contract before such approval or during

the period of its validity.

12. The Board shall keep a register of its decisions
the register shall be open for inspection by any
person. The Board mey publish its decisions in such

form as it may deem fit in the public interest.

13. Wherc the Board has approved the terms of a
standard contract, the supplier shall indicate

the fact of approval on the face of cvery contract
which he makes with a customer aftcer the approval

was given and during the period of its validity.
Where no such indication was made on the face of a
particular contract, a court may, notwithstanding the
Board's approval and the provisions of section 10,
act in respect of such contract as provided in

.section 14.

14. Where,in any legal proceeding between a supplier
and a customer, a court is satisfied that, having'
regard to the terms of the contract in their

entirety and to all other circumstances, a restric-
tive term is prejudicial to the customers or gives

an unfair advantage to the supplier likely to
prejudice the customers, it may regard the term or
any part of it as void and may order the return to
the customer of anything given by him on the strength

of such term.

15. A restrictivg ferm is a term which -
(1) excludes or limits any liability of the
supplier towards the customer, whether con-
tractual or legal, which would have existed
but for such term; or
(2) entitles the supplier to cancel the con-

tract, or vary its conditions or suspend its

performance, of his. own-accord, or otherwise
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vf”provides for the rescission of the contract, .
or the abrogaﬁion or limitation of any of the
customer's rights thercunder, unless such
cancellafion,vvariation,,suspension, rescission,
abrogation or limitation is conditional upon a
breach of the contract by the customer or upon
other factors not dependent on the supplier; or
(3) makes the exeicise of any right of the
" customer under the contract conditional upon the
Aéonsent of fhe_supplier_gf'of some other person
on his behalf; or “
"(4) requires the customer to -resort to the
‘supplier or to some other person in any matter not
directly connected with the subject of the contract
or makes any right-of the customer under the
contract conditional upon such resort or limits the - *
freedom of the customer to enter into an agreement
with a third party in any such matter; or -
(5) constitutes a waiver by the customer in advance
of any of his rights that would have existed under
the contract but for such ferm; or
(6) authorises the supplier or some. other person
on his behalf to act in the name of the customér
or in his steéd for the purpose of rcalising a .
right of the supplier against the customer; or
(7) makes accounts or other documents prepared by
or on behalf of the supplier binding.on the customer,
or otherwise imposes on the customer a burden of
proof which would not have been on him but- for such
term; or )
(8) makes the right of the customer to any legal
renedy dependent on the fulfilment of a condition
"or the observance of a time-limit, or limits the
customer with regard to arguments or to the legal
propeedings available to him, unless such term be -
an arbitration clause; or
(9) refers a disputc between the parties -to arbi-
tration in such mammer as to give the supplier
more influence than the customer on the designation

of the arbitrator or arbitrators or the place of the
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arbitration or entitles the supplier to choose,
of his own accord, the court before which the

dispute is to be brought.

16. The fact that a term of a contract has been
invalidated by the Board under section 11 or by the
Court under section 14 shall not in itself affect the

other terﬁsiof thé contract,

17. In an appeal against a decision of the Board or
against a determination under section 14, the court
of appeal may reconsider the matters mentioned in

section 6 and 14.

18. For the purposes of this Law, the State as a
supplier shall have the same status as any other

supplicr.

19, The provisions of this Law shall not apply to a
term which conforms with, or is more favourable to
the customer than, a term prescribed or approved by
or under an enactment in force immediately prior to
the coming into.force of this Law or provided in an
international agrcement to which Israel is a party
or in an agrecment between an Israeli corporation
approved by the Governnent for the purposes of this

section and a foreign supplicr.

20. The provisions of this Law shall not derogate
from any other law or affcct any plea by virtuc of
which a contract or any term thereof, whether restric-

tive or otherwise, may be void or voidable.

21l. The Ministcer of Justice is charged with the
implenentation of this Law and may make regulations
for such implenentation, including rules of

procedure of the Board and provisions as to -

(1) persons to be respondents before the Board
in addition to the Attcrney-General or his
representative;

(2) evidence which, notwithstanding the
provisions of any law may be adnmitted or
required in any proceedings before the Board;
(3) payment of costs, advocate's fees and

witnesses' allowances;
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(4) fees to be'paid in prbceedingé before the
Board; ;
(5) procedure in appeals under section 8;

: (6) the form of the indication to be made on

contracts under section 13.

22, The provisiohs of scctions-10, 11 and 14 shall
not apply to a contract made before the expiration of
six months fron the coming into force of this Law or
before a decision of the Beord under section 5 in
respect of such standard contract, whichever date is

earlier,

-
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