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THE ACTIONS FOR

L0SS OF SERVICES, LGSS OF CONSORTIUM,

SEDUCTION AND ENTICHMENT

1. Earlier consultations have revealed the need for further thought on
these topics. The difficulties are such that we think it necessary to have
further and wider cphsultations before reaching final conclusions. Accordingly
we set out in this Working Paper the gquestions to which we are anxious to
obtain answers and the provisional conclusions so far as we feel ourselves in a
position to reach any. The reasoning that lies behind these questions and

conclusions is to be found in the paragzraphs of the Appendix cited below.

The Emplqyer;s Action for Loss of Services

2. Questions:~

(1) If the employer's right to damages for loss of services is to be abolished
shoul® anything take its place? (paras.9-22)

(2) Would it in fact be likely to lead to a greater readiness to continue
payment of wages during injury or to more generous sick-pay arrangements
if employers were given a right to recover such payments from the

tortfeasor? (paras.15-21)

(3) If some new right should be provided, should this take the form of a
right by the employer to recover by action from the tortfeasor
payments which he has made that have reduced the damages which would
otherwise have been recoverable by the employee? (paras.24-29)

(4) Alternatively, should the victim be entitled to recover damages from
the tortfeasor without deduction of payments made to him by the
employer ?{ paras.30-40)

(5) Alternatively, should the victim be entitled to recover, without
deduction of payments made to him by his employer, save to the extent
of one-half the value of such payments received or receivable within
five years of the accident? (para.41)

(6) If the answer to (4) or (5) is in the affirmative, should the victim be

obliged to restore such payments to his employer? (paras.30—40)

(7) - If the answer to guestion (3) or‘(6) ié in the affirmative, what ought
the law to be when the damages recovercd by the employee are reduced
because of his contributory negligence? (paras.25, 35 and 36)

(8) Should whatever solution is adopted regarding»employers apply equally to
benefactors, other than the State; who have mitigated the victim's

damage? (para.4t)




3. Provisional Conclusions ’ .

Subject to reconsideration in the light of answers to these questions,

our provisional conclusions (see paragraphs 42-44 of the Appendix) are:-

(a) The employer's right to damages for loss of services should be abolished.
But an employec who has been unable to work because of a tortious injury
should be entitled to recover damages in respect of earnings for the
period of absence prior to the trial whether or not he has received
remuneration, pension or sick pay from his employer or anyone clse.

(b) An employee should be entitled to reccver damages in respect of payment
made for nedical attentioﬁ prior to the trial whether the payments were
made by him or by his employcr or anyone clse..

(¢) However, in assessing his damages for loss of future carnings, account
should be taken of any payments arising out of his ocmployment which he
will or may receive (except as provided in the Law Reform (Personal
Injuries) Act 1948) but not of payments unrelated to his employment,
such as procceds of an insurance policy which he has takén“éﬁf:ér'”
voluntary contributions by fricnds or relations.

(d) Similarly, in asscessing damages for future medical attention account
should be taken of any right arising out of his employment to have

those paid but, again, not of any right unrelated to the cmployment.

B!

(e) Where payments under (a) or (b) have been made %o or on behalf of the -
victim by his employer or other third party, the léﬁ“shbuld not providgé
any definite right tc recoupment from the victim. This sheuld be left
to be worked out betwecen the victim and the bencfactor, either ,?

| prospectively (for example under conditions of cmployment) or retro- !

spectively after the victim has recovered from the tortfeasor, f

Fanily Losses

4. Questions:- 3

(1) 1If a husband's right to damages for loss of his wife's society and

services or loss of a child's scrvices is to be abolished, is it
accepted that a new right should take its place? (paras.46-48)
If so:-

(2) 1Is it accopted that, in so far as rclatives have made payments or co

ferred benefits which mitigate the damege of the victim, such paymentg

or benefits should continuc to be disrcgarded in assessing his damagﬁ
and that the victim should not be under any legal obligation to restoj

to the relatives unless the court otherwise directs? (para.50)
(3) As regards other losses incurred by members of the family, is it

accepted that pocuniary losses should be recoverable from the




‘tortfeasor whether they arise from:-
(a) vigits to the victim's sick bed;

(b) the need to lock after the victim or to securc the
performance of the demestic role previously performed
by hing;

" (¢) finoncial dependency on the victim? (paras.49 and 52-61)
,(4) As rogards these pccuniery losses, is it accepted that claimants (in
either fatal or non-fatal cascs) should not be restricted to a defi-
nitely prescribed class? (paras.53, 54, 57,{3 . % 61)
(5) Thot should be the position regarding ncen-pecuniary losscs flewing

(a) from deprivation of domestic services, companionship and
parcntal carc, and

(b) from grief?
Should there be
(i) no recovery at all in cither fatal or non-fatal cases (para.68),

(ii) reccvery only cf a fixed sum by the cstate of a deccased
victinm (para.69),

(iii) reccvery up to a prescribed maxizum sum in respect of
both (a) and (b) (para.70),

(iv) rccovery without any prescribed maximum (para.71), or
(v) recovery in respect of (o) but not (b) (para.72)?
(sce paras.73-75)

(6) 1Is it accepted that if non-pecuniary family losses were recovefable in
fatal cases the deccased's own claim for non-pecuniary loss should not
survive for the benefit of his estate? (paras.TC-=T2) .

(7) 1Is it accopted that, if non-pecuniary family losses were recoverable,
they should nct survive for the benefit of the claimant's estate‘Kpara.75}

(8) As regards procedure, is it accepted that of the four possible methods
(recovery by the vietir, individual claims By cach ngnber of the family,
a system analcgous to that under the Fatal Accidents Act, and a repre-
sentative action) a gencralised procedurc similar to that under the
Fatal Accidents Act would be the best solution? If so, should the
other members of the family be entitled to apply tec be joincd as
plaintiffs in an action by tne victim, and after what period of delay
by the victim should they be entitled to bring procecdings independently

. of him? (paras.77-84)
(9) Should the amounts rccoverable by the family be reduced proporticnately

to any contributery negligence of the victim? (para.85)

5. Provisional Conclusions

Subject to rcconsideration in the light of answors to these questions

our provisional conclusions (soe paras,86-87) ares-




(2) The husband's right to damages for loss of the wife's society and .
services or c¢f a child's service should be abolished,

i" (b) In the victim's claim for damages against the tortfeasor, payments or

i other benefits received by him from relatives or other benefacters
should be ignored;-but -tha ccurt, should have pewer in appropriate cases
to give directions cor to obtain undertekings regarding restofétion to
the benefactor (paras.41 and 50). ‘

(¢) Other pecuniary losscs suffarcd by members of the family as a result of
the injury tc the victim should be recoverable whether or not the
injuries are fatal (paras.52-61).

(d) Recovery should extend tc the reasonablc cost of such visits to the
‘victim's hospital or sick-bed as were naturally to be expected in the
circumstances (paras.52-54).

(e) Claimants should not be restricted to a prescribed class of relatives

and dependants; anycne who has suffered pecuniary loss which flowed from

or was a recasonable conscquence cof the wrongful injury or death should

be cntitled to recover (paras.53, 54, 57 and 60), _

(£) We have, as yet, formed no concluded view on whethor: non-pecuniary
losses should be recoverable and, if sc, to what extent and on what
basis (paras.69 75).

(g) If non-pecuniary loss is to be recovcrable it will be necessary to pros-
cribe the class cf relatives and dependants entitled tc claim, unless
either

(i) nen-pecuniary losscs are restricted to fatal cases and are
compensated by a payment of 4 fixed sum to-the-deccased's
cstate, or :

(ii) claims arc limited to those who have also suffered pecuniary
loss, :

If a class is prescribed it‘should proba%ly exclude infént children
(para.74).

(n) 1f nqﬁ—pecuniary losses of relatives and dependants are to be recover-
able on any basis, the victim's claim for non-pecuniary loss in fatal

cascs should nct survive for the benefit of his estate (paras.

70—72). Nor should the claim of the relative or dependant for non-
pecuniary loss survive for the benefit of his estate (para.T76).

(3) The best solution to the problem of reducing multiplicity of claims
(paras.77-84) might be to apply tc non-fatal cases a similar procedure
to that under the Fatal lccidents Act vhercby only one action can be
brought on behalf cof all these entitled to claim. This should normally
be brought by the victim but where he delayed unreasonably any or all
claimants should be entitled to institutc one action on behalf of all
those entitled (paras.80-83). | ‘

4.




(k) The victim's contributory negligence should reduce the amount recoverablec.

(para.85)
Seduction
6. Our conclusion is that the father's {or other master's) right to

damages for the seduction of his unmarricd infant daughter (cr other fomale
servant) should be abolished and not replaced by any other cause of action

vosted in him (para.8s).

Inticement or Harbouring

7. The existing right to damages should also be finally abolished
(paras.89-92).

Comments

8. We shall be most grateful if those to whem this is circulated will let

us have their views by 31st December., It is appreciated that many rcecipients
will be interested in parts only of the Papcr, but we shall particularly welconc
their views on the parts which dircctly concern them and upen which they have
practical experience. In particular we hope that bodics representative of
enployers and employces will be able to help us by answering the questions raiscd

in paragraph 2 above,
9. Comments should please be addressed tos

Michacl Parkington, Esq.,
The Law Commissicn,
Lacen House,

Theobalds Road,

Leoncon, W.C.1.

Tel: 01-405 8700, Extn.229

14 June 1968
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“INTRCDUCTION
1. Itenm XV of the Law Comnission's First Programme reads as follows:

BISCELLANZ0US MATTIRS THVOLVING
SNOMATLTIS, OBSCLISCENT PRITICIPLES

A faYal ™
OR_ thLulc PROCLDURE,

tuch of English law is hcavily overlaid with histcery. This
does not mean that the principles involved may nct still be
applicable in modern ccnditions, subjeet te necessary adjust-

ments from time to time. There are, however, certain parts of the

lawr which seem to rost on social assumptions which are ne longer
valld or tc invelve archailc procedurcs. The topics mentioned
below censtitute only a first list of such matters which would
aprpear tc call fer attention.

(a) Acticns for loss of services, loss of consortium, snuuctl
enticenent and harbouring, andéd the extent to which employors,
spouscs cr parents should be entitled to recover wages cr pay-
ments made to or on behalf of an employcc, spouse, or child, as
the case may be, who ig the victim of a tort. These matters

have been the subject of a detailed survey, with proposals
for reform, in the Eleventh Report of the Law Reform
Compittee (1963 Crmd.2017).
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Recommended: that on oxamination be moade of these .... topics.

Exanining Agency: the Conmisgsion,

2. It was hoped that cach of the topics referred to in Item XV might be
disposcd of rapidly. Accordingly after a limited amount of cutside censultation,
notably with the Confederatiocn of British Industry, provisional proposals were
prepared concerning Item (a), with which alone this paper is concernsd, and
sent in Harch 1966 to the Bar Council, the Law Socicty, and the Society of
Public Teachers of Law for their comments. These provisional proposals can be
sunmariged as follows:

(a) The abcliticn of the zeticn for loss of services whether by an enploycr,

a spouse or a parent.

(b) The abolition of the action fer lcss of consortium.

(c) The abelition cf the action for goductlun.

(&) The abclition of the actions for enticement and harbouring.

(e) Provisicn enabling an Iinjured porson $0 recover the'reasonable‘

gxpenses incurred by a spcouse, parcnt or member of the household

to which he belongs,



This last prcposal was based on the concept of a family pool to be replenisded

by action taken on behalf of the "pool" by the injured perscn.

3. - As a result of the comments rcceived in respense to these proposals
the Law Commissicn has concluded that it is nct possible to dispose of the.
guestiocns involved as rapidly or as summarily as had originally becn hoped, anc
that further and wider consultatiin is essential before any firm proposals can
“be formulated. As we said in our Sccond innual Report 1 s therc are in
particular two difficult questicns which require further study:

"(i) whether an cmployer should have a remedy against the tortfeasor
in respect of wages paid to the victim of the tort, his cmployce,
during thc period cf incapacity, and the scope cof any such remedy;

(ii) what provision the law should make to give a remedy against the
tortfeasor to members of the victim's fanily or cthers who incur
expense or suffer loss in aiding or comforting him whilc incapacitated."

As vre added:
"Our provisional copinion is that the ancicnt common law remedies, though
they are inadequatc and in some respects clearly do reflect social
assumptions which are no longer accentable, cannct safely be swept away
until these two questicns are satisfadorily answered.®
4. The present papor is accordingly an expanded version of that originally
prepared and with somewhat diffcrent provisional propcsals. It is being circu-
lated far more widely ond in particular tc bodies representative.of onployers
and employees (in view of their especial interest in the first of the two
questions referred to above), and of insurance intcrests.
5. ' The mattors dealt with in this paper have previously been considercd
by the Law Reform Committee and, in part, by the Law Refcrn Committee for

Scotland. The former was invited in 1961:

"To consider the desirability of:
1. abolishing the right of action by a master for the loss of his
servant's scrvices; and

2. cnabling an cmployer to recover damages for loss suffered by hin
in consequence of a wrong done to his employee by a third person.”

The sccond gquostion only was also referred to the Law Reform Committee for

(2)

Scotland. Both Committees reported in 1963'°/. The Law Reform Committec
unanimously rocomnended the abcliticn of the right of action in all its aspects,
subject te a right to either spouse tc recover expenses incurrcd as a result

of torticus injury to the cther or to a dependent child, but, by a majority, took

(3)

the view that an employer should be given a linited right of recovery On the

1. Law Con. No.12, para.93.
2, Cmd,2017 (England) and Crnd.1997 (Scotland).
3. Cmnd.2017, paras.5-16.
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" other hand, the Law Refornm Ceommittee for Scotland, agrecing with the English

nincrity, recommendeG that legislation should not be introduced to ecnable =

cnployer to recover.

6. The various actions with which this papcr is concerned arc in the
main based upon one comnmon principle, nancly that a mester is entitled to sue
anyonc who tauses him to.suffer loss by wrongfully depriving him of the services
of his scrvant. This includes the loss of the real or noticnal scrviées of
perscns who would not in modern conditions be regarded as a man's servants, such
as his wife and children. On the other hand, cutside the rénge of thesc family
relationships the scope of the action is very narrow, for in recent yecars it
has been confined to injury done to thesce who used to be described as menial
servants and who can be regarded as forming part of the master's housohcld(4).
This restriction has not yet been alopted by the High Court of Australia(5) or
the Supreme Court of Canada(G) and has proveked advorse comment in England(7).
As the Law Reform Comnittee pointed out(a):

"no deubt it is open .-to the Heouse of Lords to oxtend the action to any

case in which the ordinary relationship of master and servant exists,
though it is porhaps unlikely that this will now be done".

But they addod:
"In any cvent it is clear that the action is not available in cascs
wherc the ordinary relationship of master and scrvant docs not oxist,
for examplc, where the injurcd man is a police constable (9), or a civil
servant (10)."
That, hovever, is a less scrious limitation which would still leave the acticn
sufficiently viable to play a role in the ccononic life of the 20th Century.
But if restricted, as it scems tc be, to menial sorvants, it can under modern
conditions have little or no applicaticn outsice the domestic spherc., A further
anomalous limitation is that there is no right to damages if the scrvant is
. . .. 11
killed instcad of morely 1n3ured( ). In the cvent of death, however, there may
be a causc cof action on behalf of certain close relatives, who suffer lossg

thereby, under the Fatal jccidents icts 1846-~1959,

Inland Revenue Commissioncrs v. Hanbrook [1956] 2 Q.B. 641.

Attorney General v. Hykorak [1962] Sup.Ct.331; 33 D.L.R. 2d. 373 (soldier).
Goodhart (1955) 71 L.Q.R. 308; Sawcr (1955) 18 iL.L.R. 488.
Crnd,.2017, para.2.

Lttorney General for Now Scuth Walcs v. Pcrpetual Trustee Co, [1955] A.C.
457 P.C.

10. Inland Revenue Commissicners v. Hambroolk (supra).

11, Admiralty Commissioncrs v. S.S. Ancerika [1917] 4.C. 38 H.L.

. Commissioncr for Railways (N.S,7.) v. Scott (1959) 102 C.L.R. 392 (Enginc criver) §




T it presont, thercfore, a remedy is available in the fcllowing .
circunstances:

(1) ¥here a menial servant has been injurcd by the wrengful act of the third
person and the master has therchy been deprived of his scrvices, the
masteor may suc for the financial loss he has suffcred.

This is the action for loss cf scrvices in the narrow sense.

(2) A husband who is deprived of his wife's services because she is wrong-
fully injurcd by a third perscn can similarly rccover for loss cf her
scrvices. This type of action is in theery identical with (1), but
in practice is brought in conjunction with (3); for a recent exanmple,

see Cutis v. Chumqu(12>. Similarly a parent may recover for the loss

of secrvices of a child who is actually rendering services or to whosc
services the law rogards him as entitled (i.o. a minor living at home
and not in other full-iime ocmployment).

(3) ¥here a wife has been wrongfully injured by a third person her husband
can sue the third person for the loss which he has incurrcd by being
deprived of his wife's society (consortium). On the other hand, a wife

has no remedy in respect of the loss of consortium of her husband if it

(13)

This js normally knovm as the action for loss cf consortium,

is he that is injurcd

In the above threc situations the wrongdoor rust have cormmitted a legal wirong
to the "servant". In the following three situations that is not necessarily so
(4) i man(14) is cntitled to recover damoges for loss cof services of any

female servant of his cr any unmarricé daughter under 21 ordinarily
living at heme whe is seduced (or raped) by a third person with the
result fthat he is deprived f her services (normally because she
becomes prognant). This is commenly known as the action for seducticn
and the only practical importance of it today is where an unmarricd
daughter is seduced. It differs from an action under head (2) since
there will normally be ne actionable wrong so far as the girl herself
is concernads éo long as she has conscnted and is old enough to do so
-theiseduction will not bc an actionable assault.

12. [1967] 1 W.L.R. 742 vherc the husband rccoversd £5,000 for loss of
services and £200 for loss cf coansortium. . . .

13. Best v. Samuel Fox & Co.Ltd. 1195271 4.C. 716, H.L.

14. Or a woman if she is the "master™. But where a daughter is living

with both parenits her domestic services are dcemed to be cwed to the

father, net the mother, and the mother has no cause cf action: see
Bectham v. James [1937] 1 X.B. 527.

10.




(5) It is actionable to induce a servant to leave his master's employment
wrengfully or, if illegal neans are used, to leave his employmént oven
rightfully. Similarly, it is actianable tc harbour ancthor's servant
who has loft his naster's cmployment wrongfully. This type of action
for enticement or harbouring is for all practical purpceses extinct.

(6) It is also actionable te entice away or harbour a spouse or infant
child., The acticn still has some lifc as respocts enticement of a wife.
It is sonewhat similer in function to an action for camages for_

(15)

. . 16
wife can suc fer cntloemont( ) whereas only the husband can suc for

adultery hut onticemont docs not require preef of acdultery and a

danages for adultery. To the cxtent thet the wife can sue her husbanc's

enticor, the action scems no longer to be based solely on the concept
of loss of the scrvices to which a mastor is cntitled
8. That these various romcdics in their prescent form are anachronisms
. . 1 . .
which ought to bs abolished we have no doubt( 7). Thls was the unaninous
opinion of tho Law Reform Committee and was the view taken (with some qualifi-

cations) by the Bar Council, the Council of the Law Socicty and the Socicty of

Public Teachers of Law whon we proviously consulted them. 411 the remedics
(with the partial excception of enticencent) are based upon the archaic notion
that a man has some sort of provrietary interest in his scrvant, wife or infant
daughter. The problem; however, is whether one can abolish the varicus actions
based on the concept of loss of services without substltutlng gone other remwedics

in their place. We accordingly tumn to a consideraticn of the six different

situations referred to in the previous paragraph.

(1) =MPLOYERS' LCoS OF Su;VICE

9. We think it would be gencrally accepted that there can at the present
day be little justificaticn for entitling an cmployer to a remedy merely because
somecne's wrongful act has deprived the employer, temporarily or permancntly,

of the .sorvices of his cmplecyce. It is an accepted risk of the employment

Telationship thet various events may cccur which will render the bmploybe

incapable of working. FNow that we arc all liable to be 1n3urcd at any time by

15. M.C.A.'1965, s.41.

16, Gray v. Gee (1923) 39 T.L.R. 429; Newtcn v. Hardy (1933) 149 L.T. 165;
mlllott v. Albert [1934] 1 K.B. 650, C.i.3 Best v. Samuel Fox. Ltd. [19521
L.C. 716 at 729 por Lord Goddard, C.J.

17. It has boon suggested that a doctor who performed a storlllsatlon ovcratl e
on a wife or terminated her prcgnancy, without the husband's consent,

: night be liable tc the husband and that this liability may be based on the

o action for loss of scrvices. Ve are of the opinion (a) that there is no

: such liability (and probably should not be) and (b) that were there any suchk

liability it could not possibly be grounded on the acticn for loss cf

services.

‘110'



hazards such as the motorcar, the risk that an cmployece may be injured wroMPrully
( for example by scmecna's negligent driving) is rcgarded as one of the normal
risks which an cmploycr accepts. If the employec's services are uniqucly
valuable to the employcr, the letter can and should insure against the risk of
his death or injury. Hence we see ne justification for retaining the action

for loss of services merely in order to ccmpensate an employer for loss of an

cmployec's services.

10.. On the other hand, it scems wrong that a good cmployer who continucs

to pay his employce during the period when the latter is away injured (or to

pay for medical attention), may thereby reduce the damages payable by the person
who has wrengfully injurcd the cmployce. 4t present the position in ZEngland is
that, if an employce is entitled to receive wages or a pension during his abscnce
because of injury, the amount roceived reduccs his claim against the wrongdoor

(18)

"The general rule is that the injurcd party should give credit for all
sums which he receives in diminution of his loss, save that there arc
cxceptional cases (such as insurance benefits) for which he need not
give credit". (19)

for damages for loss of carnings

Thus he nust give credit for wages and pensions which he is entitled to receive
Co . . 20
(whether the rension be contributcry ox non-contrlbutory( ),) and unemnployment
.. (21 . . . .
bcneflt( ), but not apparently for insurance benefits under a policy of

(22) (23)

' . . 24 . v
frem the Supplementary Bencfits Comnission *). As regaras cther payments

assurance s Wholly voluntary benefits or supplcementary bencefits received

received under national insurance, one half only of these has to be taken into
(25)

account » That the position is as regards payments rcccived under optional

. . , 26 L .
as opposcd to compulscry pension schomes is unsettled( >. The principle beohind

18. Browning v. dar Office [1963) 1 Q.B. 750, C.A.; Perry v. Clecaver [1968]
1 Q,nBo 195, Cui’l.

19. Per Denning M.R, [1968] 1 Q.B., at p.206.

20. But not, aprarontly, if it is rcducible at pleasurcs Carroll v. Hooper
(19641 1 W.L.R. 345; Elstob v. Robingon, ibid. 726. But cf. Jenner. v.
Allen West [1959] 1 W.L.R. 554, C.A., where it was held that a voluntary
pension was deductible in a clain by dependants under the Fatal Accidents
Lets.  Hewever, since 1959 no "insurance neney, benefit, pension or
gratuity" is tco be deducted from a claim under the Fatal Accidents Lcts or
the Carriage by &Lir lAct: sce Fatal .ccidents ict 1959, s.2.

21. Parsons v. B.N.M. Laboratories, Ltd,, [1964] 1 Q.B. 95, C...
22, Bradburn v. Groat Testern Reilway Co., (1874) L.R. 10 Ex. 1.
23, Liffen v. atson [1940] 1 XK. B. 556, C.i.

24, Foxley v. Olton [1965] 2 Q.B. 306.

25. Law Reform (Personal Injurics) ict 1948, s.2(1).

26. See per Salmon L.J, [1968] 1 Q.B. at 209, 210.
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“the general rule is clear cnough; it is basced upon a strict adhcrence to the
cempensatory theory of damages emphasized in British Transport Commission v.

Gourlex(27>
the various exceptions., Parry v. Cleaver

. 1t is not however ecasy to detect any consistent principle behind

(28)

is -on appeal in the House of Lerds and it may be that this will produce a changc,

, the latcst case on this subject,

or at least a clarification, of the position. The general principle has been

(29)

strongly criticised by Professor Stroct , who alsc argues that it would still
be open to the English courts to allow recovery on the basis of loss of earning
eapacity, rather than for loss of the weges themsclves as special damages. A
different principle has becn adopted in thc U.S.i. where it is generally
accepted that all collateral benefits including wages and pensions are to be

(30)

disregarded In fustralia, the High Court has held that wages have to be

(32),

taken into account(31) but not pcensions In Canada, a Saskatchewan casc

holds that credit has to be given for such part of a pension as represents tho

3
grployer's contribution but nct for the portion reprosonting the employce's(33’.

1. The one valuable result which the action for loss of services might
achigve if.extendcd beyoné the realm of nenial scrvants would be to enable the
crployer to recover frem the tertfeasor the wages and other benefits that he

has paid, therchby counterbalancing the reduction of the amount of damages payablc
to the victim of_thé tort by the tortfeasor. It might be thought that in an
action for less of scrvices, the damages shoulé be measurcd by the cost of

(34)

replacing the scrvices rather than by the wages paid to the injured scrvant

27. [1956] 4.C. 185, H.L.

28. Supra.
29. Law of Damoages, 77~82.

30. Fleming in (1966) 54 Cal.L.R. 1478; sce especially on this point pp.1495-
1498 (We must acknowledge our indebtodness to Professor Fleming's nost
valuable article with its survey of the comparative material). This vioew
scems to have been shered by Lord Swmer: sce Admiralty Commissicners va
S.S. Amerika (19171 i.C. at p.61. It was the view taken as regards pensions
by the C.A. in Payne v. Roilway Exccutive [1952] 1 K.B. 26, C.i. and by
Donoven L.J. in Browming v. War 0ffice, supra, whore the othor monbers of
the court held that Paync's Case could not stand in viow of British
Transport Cormission v. Gourley, supra.

31, Ircloar v, Wickham (1961) 105 C.L.R. 102; Graham v. Baker (1961) 106 C.L.R. 3¢
32, Graham v. Békof,'supra; Joncs V. Glocson (1965) 39 i, L.JuR..-258...
33, Smith v. C.P.R. (1963) 41 D.L.R. (2a) 249,

34, "[TThe demages must be measurcd by the valuc of his scrvices which werc
lost, nct by the incidents cf his remuncration uncer the térvis of his controos
of cmployment ... & naster cannot count as part of his damage .... sums whic.
he has to pay because his contract binds him to pay wages +..." per Loxd
Sutmer in idmiralty Commissicneors v. S.S. imerika [19171 4.C. at 61; follews?
in iustralia by Pullager J. in Commissioner for Railways v. Scott (1959)
102 C,L.R, 392 at 408-9. But Flening, on.Cit. p.1493 brands this argumcnt
as "more appealing to.the literal-minded than tc those with a teleclogica
concern with purposcs and mcans to achicve desirable cnds™.

103,
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Hewever - that may be, the coﬁ:‘c‘fs’]ha‘.vé 1n fact allowed recovery of the Wagfgpaid
‘ g (35)

by the master so long as the naster wasvlegally liable to pay Accordingly
had the action for loss of services remained generally available it would have
provided an adequatc means of "shifting the loss so that while the injured party
is not enriched, the tortfeasor is ncither relieved of any of his burdcn nor
yot oxposed to any additional burden"(36). This, broadly, is still achieved in
Mustralia. England, on the other hand, aveids exposing the tortfeasor to any
acdditional burden (as occurs in those American states which allew the injurcd
party to recover withcut giving credit for wages actually received and alsc
allows the employer to recover in an action for loss of services) but relicves
the tortfeasor of part of his burden. This it does by insisting that the
injured party shall give credit for wages received and that (except in the case
of menial servants) there shall be no action for loss of sérvices by the
empleyer. Nor can the employer recover from the tortfeasor on the basis of

:(37), |

unjust enrichmen

12, Various expedients can be adopted whercby the employer can pay wages
without thercby reducing the damages payable by the tortfeasor. If the cmployer
makes payments to the employee which are purely veluntary and in the nature of
gifts, it secems that these can be disregarded in the employee's claim for
damages against the tcrtfeasor., In practice, however, this is not a satisfactery
solution from the cmployer's point of vicw, The better alternative is for the
wages to be paid in the form of a lecan which is %o be repaid in duc course,

Such loans, if repayable in any event, will cefinitely nof reduce the damages
recoverable from the tortfeasor by the cmployee; accordingly he will be able to
repay the loan from the damages recovered. But this is not a very satisfactory
-solution either. 4 good employer will not wish to appear in the somewhat
ungenerous light of a lender with a right of rccovery from the empoyce in all
circumstances. What he will probably want to be able to say is "I an continu-
ing to pay your wages but if and when you rocover from the third porson who
injured you I shall cxpect you to ropay", If such an arrangement can be con-
strued as imposing a definite legél obligation to refund pfovided that the
employee recovers from the tortfeasor, it seems to be assumed in Ingland that

the sums so advanced are not ftc be taken into account in reduction of the

35. It scems that if wages arc paid voluntarily they are not rccoverable as
such but may be some cvidence of the value of the lost services: I.R.C. v.
Hambrook [1956] 2 Q.B. at 667 and 672, In some circumstances- the loss to
the master may be greater than cither the cost of replacement scervice or
of wages paid to the injured scrvant and, if so, it secems that this
additional loss can also be recoverced: Mankin v. Scala Theodrome Co.

- 119471 K.B. 257.
36. TFleming: op.cit. pp.1495, 1496.

37. Receiver for Metropolitan Police District v Croydon.Cérboration [1957]
2 Q,.oB. 154, C.i"lo
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(38)

@damages reccverable by the victim from the tortfeasox The minority on

the Law Reform Committee sugzested that a term to this effect should be inserted

(39)

do so provide(4o). Nevertheless difficulties will arise in the cvent of the

in contracts of service and it is knowm that there are some schemes which
damages recovered by the employce from the tortfeascr being reduced beccause

of the cmployece's contributcry negligence. If the employee recovers, say,

only half his damages, he will nevertheless be under a lecgal liability to repay

the full amount of thc wages advanced to his cmploycr.

13. The legal positicn becomes still more difficult if the arrangement
between employer and employce is construed as entitling the emplcyce to his
wages despite his absence, with no more than a moral obligation to refund if
his recovery from the tortfeasor cnables him to do so. In some cases the
courts have allowed the employce to recover from the tortfeaser on giving an

(41)

to require such an undertsking has however been denicd in isustralia

(43)

doubtful whether recovery from the tortfeasor is truly permissible in such

The power

(42).

s, it seems

undertaking that he would repay the advances to his employer

Moreover in the light of the Bnglish decision in Gage v. King

circumstances,

Ao Those who believe, as nost now do, that the sole cobhject of damages is
to compecnsate the injured party and not to punish the wrongdoer, can argue
plausibly that therc is no objection to a system which lets the tortfeasor off

(44)

If an cmployer has done so because of gencrosity cr because he has bound himsclf

norc lightly because someonc elsc happens to have mitigated the victin's loss

by contract to do so, it can besaid that there is no rcason why he "should reccivo
’ Y

a sclatium by being given a new kind of right of action"(+5). The facf that tho

38. But this is nct the view held by the Justralian High Court: Blundell v.
Musgrave (1956) 96 C.L.R. 73. .ccorling to that decision there must be a
definite legal obligation to refund whether or not there is rccovery from
the tortfeasor, but if there is such an obligation it does not matter that
the employer will probably not cnforce it unlcss the employee succeeds in
his claim against the tcrtfeasor. It may be that a distinction should be
drawn betweon an obligation to rcfund if any dameges are rccovered frox
the tortfeasor and an obligation to refund only if damages in rospect of
lost wages arc rocovered,

39. Cmnd.2017, p.12. Sec also Lord Goddard C.J. [1956] 2 Q.B. at 656-7.

£0. TPoxr cxamplc, the Scheme of Conditions of Scrvice of the National Joint
Council for Local fjuthorities' .idministrative, Professional, Technical and
Clorical Scrvices.

41. Donnis v. L.P.T.B. [1948] 1 411 E.R. 779. :
22, Blundell v, Musgrave (1956) 96 C.L.R. 73 at 9¢ (Fullager J.).
43. [1961] 1 Q.B. 188,

24, Sec McGregor: Compensation Versus Punishment in Damages iwards, (1965)
28 M,L.R. 629,

45, Cmnd.2017, at p.12.
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tortfeasor gains thereby is no more anomalcus than the fact that it is nm’dly
cheaper to kill somcone than to injurc him. The tortfeascr, it is said, is not
unjustly benefited but mercly lucky that his wrong has not caused the victim
greater damagc, The fact is, however, that the present rule does offond nany
neople's sensc of jusfice and that in itself is an cbjection to it. Nor are
those pecple unreascnable. The tortious act of the wrongdoer has lcod to actual
foresceable finencial loss greater than the wrongdocr is called upon to bear.
Tt smacksof legal pedantry to arguc that the less borne by the cmployer flows,
not from tort, but from the cmployer's vwn gencrosity or centract and that the

tort is not the causa causans but mercly the causa sine qua non cf the loss,

However one looks at it, the loss has becn suffered and would not have been

suffered but for the tort., What can pcerhaps be said is that the employer should

not be able tc recover a loss which he has voluntarily assumed (gi. para.9 above).d

15. It seeﬁs self-cvident that the public intercst as well as the
sectional interests of cmployers and employees would best be sorved if:

(a) an ecnployee continued to receive his wages notwithstanding absénée

from work because of injurys |

(b) the amount of such wages was ultimately recovered from the tortfeasor;

and . |

(¢) any amount so rccovercd was then rostored to the employer.
From the point of vicw of the cmployce it is morc satisfactory that the wages
ghould continue to be paid by the employer rathcr than that the employee should
have to try to rccéver them from the”ﬁgrtfgasor. 'The'employee;needs'his'Wagcs
as they accruve and normally cannoct afford to wait for them until his action is

decided or scettled years later.

16. It is clear that the present legal position is not conducive to the
above ains. Thé law dces nct encourage cmployers to continue to pay wages. If
they do so, they will not be able to rccover them from the tortfeasor except om
the very rare cccasions when an action for loss of scrvices is available. In
other circumstances, if they pay wages the result is often to prevent any
recovery - in that resnect from the tortfeasor. Bven if wages arc paid by way of
a loan to be refunded when the employce recovers from the tortfeasor, diffi-
culties arise when the cmployee's recovery is only_paftial because of his own
contributory ncgligence. In that cvent the employce 5r'his trade upiqn‘may

resist any rcfund to the employer,

17. The abeolition of the action for loss of services would not make the
position worse, except marginally: it would have an effedt'only'ih the rare cases
where the relationship between employer and employece s such that an action for
loss of scrvices is at present available to the employcr and in these cases woull

remove the present incentive to continue to pay wages.

16.



@gg. On the other hand, the abolition of the action, while it would rarely

make the position worse, would certainly never make the position better., If the
law is to assist in accomplishing the aims set out in para.i5, some new or
improved remedy must be provided. The first question for determination therefore
is whether what actually cccurs at present does substantially achieve thosc ailms
despite the inadequacies of the law. It is on this point that we would
particularly welcome advice and information from bodics representative of

enployers and eaployzes (for cxample, the C.B.I, and the 7.U.C.).

19. The evidence given six or scven years age to the Law Reform Committee
and the Law Reform Committec of Scotland appears to have suggested that,
wvhatever the defocts in the law, the actual positicn was reasonably satisfactory.
Certain it is that at that time the British Employers Confederation (cne of the
bo&ies now merged into the C,B.I.) were opposed to any change in the law boyond
a simple abolition of the acticon for loss of services and did not want employcrs
to be given a right of action to replace it. However, our discussions with the
C,B.I. in February 1966 made it clecar that that view had not been unanimous thon
and that the balance of opinion may well have changed &ince, It seems to be
quite clear that events have not realised the hope of the minority of the Law
Reform Cormittee that it would become commeon form for terms of employment to
include a provision that wages would continue during an injured cemployee's
incapacity and be repayable only if the victim recovered damages froa a third
party. Such evidence as we have suggests that, on the contrary, the practice

of continuing to pay wages is becoming less conmon and that provisions to that
effect are rarely anong these of which written particulars are furnished to |
enployees in acéordance with the Contracts of Imployment ict 1963. - In so far
as express provisions are made for payments during absence through injury it
scems that they are normally limited to sick pay not cxcceding an amount which,
when added to the national insurance benefit, will approximate to the basic
wage. DMorecver, employees and their unions are in a less strong position to
bargain for better terms now that there is a larger Lody cof unemployed than
there was a few yecars ago. In actual practice therce appears to be a marked
difference hetween the expericnce of manual and non-nianval workers, Mrs. Dorothy
Wedderburn of Imperial College in a recent survey(46) found that 82% of non-
manual workers rcceived some noney from their employers during sickness and 36
received their full wages. DBut only 54% of manual workers received anything

(47). N

and only 9% sot full wages or doces the position seen to be wholly

46, Published in New Socicty for 12th Oct.1967 at p.512.

A7, See ibid, p.514 and Table 18c at p.512. These figures relate to absence
for sickness generally - not cxclusively to incapacity due to an accident
where, conceivably, the figures may be higher,
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satisfactory from the employer's point of view, Unless express provisidn‘igﬁ.u
cover the situation when a worker is absent, then, unless he is on piece-work,

~ the normal position will be that he will be entitled to be paid his wages until
his employment is terminated. The last step that the employer will ncrmally
wish to take is definitely to dismiss an injured workman merely because he is
injufed. This frequently leads to doubits and disputes on whether or not the
employment has in fact been terminated, and if so when, and accordingly to what

wages the employee is legally entitled.

20, Aﬁart from these consequences there is also the gquestion of justice as
between the employer and employee on the one hand, and the toritfeasor on the
other. In the eyes of many it must appear arbitrary and unjust that the extent
of the tortfeasor's liability is dependent upon (a) whether the man he has
injured happens to be a menial servant, (b) whether the latter is, under the
terms of his employment, legally entitled to his wages durinz absence through
inpry and (¢) what arrangements are in fact made between employer and employee.
If the injured man is a menial servant and is legally entitled to wages during
absence the injured man cannot recover loss of wages from the tortfeasor, but
the master can and no reduction will be made for the servant's contributory
negligence(48). In other circumstances the employer can never recbver directly
from the tortfeasor. The employee may or may not be able to recover from the
tortféasor éccording to whether wages are in fact paid, and, if paid, bn Whét
basis.. If wages are recoverable by the employee at all, his céntributory |

negligence will reduce the amount recoverable by him,

21, There is therefore some reasoﬁ to suppose that the present position
is unsatisfactory and would be no less satisfactory if the action for loss of
services were abolished, as we have nc doubt that it should be. But the case
for further reforming the law is, to some exteﬁt, dependent on whether any
change in the legal position would be likely to lecad in practice to greater
readiness on the part of employers to continﬁe to pay wages to their injured
workers. If, as may well be the case, their apparent reluctance has nothing to
do with the fact that they know that thereby they may merely be benefiting the
tortfeasor and if, as may also be the case, they are indifferent as to the
possibiiity of ever rccovering what they pay, the case for any legal change is
much weakened. This is another question on which we should particularly welcons
the views of the C.B.I. and other employers' associations, and of the T.U.C.

and cmployees' Unions.

22, One other factor which any reform should seck to preserve is that so.

far as possible all liabilities arising out of onc event should be disposed of .

48, Mallett v. Dunn [1949] 2 k.B. 180.

18.
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:vin_one action, This is desirable not only because multiplicity of actions is
inherently undesirable but because the injured party will find it difficult to
negotiate a settlement with the tortfeasor (or his insurers) unless that
settlement disposes of the whole claim. This is a powerful objection to any
proposal which would give an enployer an independent right cof action against
the party who had wrongfully injurcd his employee. It is also a further
objection to the present action for loss of services - although not a very
potént one because of the minimal number of cases in which such an action is

possible.,

23, Assuning that there should be a new rernedy on the abolition of the
employer's present action for lcss of services, there are, as ve see it, threc

possibilities.

Possibilify I ~ Independent right of action by employer

24. The first possibility is to confer on the employer an entirely
independent right of action against the tortfeasor., In effecct this would be o
retain the present aétion for loss of scrvices but to free it from the linmi-~
tations which the English courts have imposed. This might be supported upon
the theory that whon a tortfeasor injures somcone hc ought to foresec that the
employer of the injured party is anong those likely to suffer loss and that

accordingly the employer should be regarded as within the range of those to whon

}-

a duty of carc is owed. It is not thought that this proposal is onc which
deserves scrious consideration. It has, as we see it, all the disadvantages of
the other possible soluticns canvasscd below and none of their advantages. It
would lead to the possgibility of multiple actions and to oxcessive recovery
from the tortfeasor - since presumably the contributcry negligence of the
injured employce would be irrelevant in an action by the employer. If a right
of raocovery is to be vested in the employer there seems every advantage in

basing this on the subrogation principle considered under the next head’,

Possibility I1 - Subrosation

25. A solution based on the subrogation principle is, in effect, that
rccommended, by a majority, by the Law Reform Committee(49). Under their
proposals an employer(so who made paynents or conferred other bencefits on his
injured employee would have been ontitled to recover from the tortfeasor to the
extent that the tortfeasor's liability to the employee had been reduced.iﬁ
consequence of the action of the employer. ‘Accordingly the liability of the

tortfeasor would not have been increased but the amount for which he was lishle

49. Crnd.2017, paras.5-16.

50. "Imployer" was to be defined widely so as to avoid difficultiecs regarding,
for example, thc police.
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would have been equitably adjusted between the employer and employce., The
Cormittee further recommended that the amount wvecoverable by the employer from
the tortfeasor should be reduced in proportion to any contributory negligonce
on the part of the employce. Professor Fleming points out that this further
limitation was not neccssary in crder to avoid cxcessive recovery against the
tortfeasor<51). If the employce's tetal damage is £10,000 of which £1,000
represcnts wages that would have been lost but for the fact that the employer
continued to pay wages, and if, because of 50% contributcry negligence the
employee is entitled to rocover only £5,000, it makes no diffcrence te the
tortfeasor whether the employer recovers in full (£1,000) and the employec
recovers £4,000 or whether the cmployer recovers £500 and the cmployee £4,500.
For the protection of the tortfeascr the only rule needed is that the employer's
claim shall not excced the total liability to the employee(sz). In principle
the enployer ought to recover in full; the rule recommended by the Committce
means that the employce is benefited (he recovers £5,500 in"all), and the
employer damnified because of the cmployce's negligence. It may be that the
Committee thought that therc would be objcction by the trade unions if the
enployer recovered in full whilec the employec did not, and on purely pragmatic
grounds this may justify their rccommendaticn. Morecver, they may have been
conscious of the fact that the cpposite rule would produce what might seem to
be an anonalous distinction between the itwo major Types of personal injury
cases -~ road accidents and factory accidents. In the former the employee's
claim is against a third party; in the latter nornally against his employer,
In the latter, the cnmployee's claim in respect of loss of wages 1s reduced by
" the amcunt of wages which the employcr-defendant has continued to pay. If in
such a case the empldyeo's total claim would, again, have been for £10,000,
including £1,000 for loss of wages had they not been paid, the cmployce's claim
is reduced to £9,000 if wages are paid, and if he is 50% to blame he recovers

£4,500 which, with the £1,000 wages already @aid, gives hinm £5,500 in all,

the claim is against a third party or the employer._‘lt_does not, however,

cradicate the ancmaly that in both cases if the cmployee has been contributcrily
negligent an employer who continucs to pay wages ends up worse off than if he had

not paid.

26, The effcct of contributory ncgligence can be left for later considor-
ation., The question which first necds decision is whether the subrogation v

principle is the best sclutiwn. The casc against it is strongiy argucd by the

5%« Op.cit., p.1525.

52. It is arguable that, where it does, the empleyer sheuld be entitled to
recover from the employce. The Isracli Law, considered below, so provides. i

20.



(53>. lMost of their arguments,

.f&issenting mincrity on the Law RofoxT_fCozzmittee
however, arc against providing any remedy rather than against this particular
sclution. The main argunents against any solutiocn which woeuld vest a right
cf action in the ennloyer are that it would enccurage multiplicity of actions
and meke it more difficult to settle out of court. The fcrmer objcction is mct
to somc considerable extent by the majority recommendations of the Committce
that separate action should be discouraged by costs sanctions and by other

(54)

procedural provisicns The cobjcction that it would make it difficult to
settle is not met, and is, in cur view, a sericus cne. Defendants (and their
insurers) vmat to be able to scottle the whele of the claim at cne time. They
will be reluctant to settle with the emplcyce unless, at the same time, they can
scttle with the cmployer. Might it not meke for disharmony in labour relations
if necither employer nor employce were able to cffect a settlement without the
concurrence of the other? On this questicn we shall again welcome the views of
associations represcnting thc two sides of industry., In most cascs we imaginc
that therc would be little difficulty and that eaployers would be willing to
subordinate their ihterests to these of their injured workers. But would
employers welconc the need to pursuc their separate claim against the tortfeascr?

Jould they not prefer tc lcave cverything in the hands of the employee? Which

sclution woulld afford the greater cncouragemont to centinuc to pay wages?

27. Although the rocommendations of the Law Reform Committec have not boon
implemented in Bngland and were rcjected by the Law Reform Committee for
Scotland(55), they were the inspiration cf Isracli legislation - the Law of

Torts (Repair of Bodily Harm) Act 1964(56). This Act goes further than the

Law Reforn Committee's proposals in that it extonds tc anyone who through his

services nitigates the injured person's harm and is net linited to bencfits

conferred by an cmployer. It is, accerdingly, of relevance not only in the
present context but also in relation to the preblem of family expenditure con-
sidered in paras.46 ct.seq. It affords a remedy to all persons who offer
reascnable aid to those suffering from "bodily harm™ (which includes illness,
bcdily or mental defect or death) and is therefore in linc with the so-called

n, (57) .

"Good Samaritan' Acts in the U.S.A.

53. Cmnd.2017, pp.l12-14.
54, Cmnd.2017, para.15. But secc the Minority Repert, para.b at p.13.
55. Cmnd.1997.

56, TFor a description of its provisi on , sec M. Shalgi: A Benefactor's Right
© of Action against a Tortfeasor: A New Approach in Isracl, (1966) 29
M,L.R, 42, Tie must ackncvledge our indebtedness to this article on

which the precsent account is bascd.

M

57. On thesc, sce Flening, op.cit. p.1512 and sourccs there cited,
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It allows recovery in rcspect of "expenditure incurred or servic!g
rendered in order to repair bodily harm, prescrve the vietinm fron aggravation

of the harm or from further harm or relicve his suffering, and includes such
assistance given to the

victin towards his maintenance or the maintenance of his

family as he nesds as a result of the harm and, where the victin hag dicd,

assistance as aforesaid given to a person entitled to compensation from the

tortfeasor in rospeet of the victim's death", The only cxception is wherc an

insurance company repairs the harm under an insurance policy with the victin. E

The person who repairs the harm is given a dircct action against the
or whon the latter's tortious liability to the v.ctin is ostablished,
uch expenditure as is rcasonablc can bo recovered, It is expressly

ded that salary or wages paid by an cmployer arc to be regarded as

aﬁle provided that they do not exceed the salary or wages which the

o . . . 8 _— .
loyee would have received if he had beon at work(S >. Again, 1t oxprossly

that this includes the rcasonable upkeep of a soldier during the perict

shich he is unfit for service. However, the maximum liability of the tert-

r is not to cxceced the amcunt which he would have hed tc pay the victin
“harm had not been repaired. Wherce the injurcd party has been contri-
butorily negligent the benefacter may ro

o
9}
o
<

or from the victin in prepertion to
W - : . 0
the latter's blaneworthlness(5/), If

the vietin has repaid the benefactor
,-the victin, may then rcecover from thoe torife

Finally(6o), there is a

X
the difficulties causcd by allcwing scporate acticns by ©
h

The court which tries the benefactor's claim mey, on

evidence findings in the action by the victin ageinst the tortfeasor regarding :
. the tortfeascr's liability and any contributery negligence. ‘But the roverse ?
‘doos not apply sincc it is thought that goncrally the main issue is between the
victim and the wronglocr and that the court which trics this must be untrammolled:

‘by any finding in the subsidiary action by the bencfactor. Normally, no doubt,
the two actions, if fought at all, will be hzard together.

28, It scons to us that, if a remedy bascd on the subrogation principle ]
. ot 1

is to be adopted, the Israecli ict is a precedent which deserves close study. 4

58. s Shalgi (op.cit. p.46) points out, the employer is not restricted to the 5
recovery of wages at the rate precoding the injury; this is of importance 3
in Isracl whore most cclloctive agreenents provide for periodical '
incrcasces.

59. TIf the victim alone is negligent the benefactor may recover from hinm.

60, Therc is also an intcresting and uscful provision whercby the bencfactor
is given a dircct right against the tortfcasor's insurcr, if any.
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Bt .
At the time of writing the article on which the above account is based

(61) 44
was too early to judge how it is working., By now, however, some experience
should have been gaincd(62) and wo hepe that those in Isracl to whom this Paper
is sent will be able to give us an asscssment of the rosults so far. One of the
Isracli Law's attractions, as alrcady mcntioned, is that it subsumes the claim
of an employcr within a wider principle which would partially solve the problem

of clains by members of the victim's family.

29. If it were decidcd that the right coursc would be to transfer part of
the vietim's clain to the employcr for onforcement by the latter there are, cf
course, other ways of achicving this apart from those based on subrogation.

One could, for examplc, provide for an express assignment of the appropriate
proportion of the victim's claim to the employer. German law in fact interprets
cmployment contracts as imposing an obligation on the employee to assign his
tort claim to the employcr in respect of any wages paid during disability(63).
This, however, secms to have no advantage over a solution based on subrogation.
Apart altcgether from doctrinal objcctions to the assignment of rights of

action for torts, "the common law technique of subrogation , being automatic

in operation, secems preforable since it avoids the neccssity of resorting to

legal process in order to compel a recalcitrant employec to assign"(64).
? Possibility ITT - Recovery from tortfcascr by the cmmloyce
E 30. The third possible solution - cne which has been suggested to us by

the Bar Association for Commercce, Financce and Industry - is to allow the cmployce
to recover fronm the tortfeasor without giving credit for any sums paid by the
crployer, leaving subscquent adjustment to take place between the employer and
enployec., This solution, if it could bz claborated so as to work satisfactorily
in practice, has considerable advantages over thosc previously canvasscd -
advantages from the viewpoints of cmployer, cmployec, and tortfeasor alike. The
employer would not be saddled with the burden of bringing a separate action
against the tcrtfcasor and the employee‘and the tortfeasor would be free to
settle the whole claim. It would also have the gieat advantage of automatically
eradicating most of thce present uncertainty abeut, and anomalous distinctions

o betwecn, those benefits received from an employer which the cemployec must deduct

(65)

from the damages rocoverable from the tortfeasor and those which he nced not

- 61, See n.56, supra.
62. It came into force on 2nd April, 1964.
63. Scc on this Fleming, op.cit. pp.1512, 1513, 1520-1523.
64. Fleming: op.cit. p.1513. | ' ’

65. Sce para.10, supra.
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The cmployce would be able tc recover in respect of "lost" wages and of me!cal
expenses whether or not thesc had been paid by the employer ahd whether or not
the employer had paid them voluntarily or becausc he was bound to do so, It
would avoid the need in the cmployce's action to cnsure that full account was

taken of what he had received from the employer. Furthermors, if the cmployse

woere placed under a legal cbligation to restore to the emplcyer whatever he

recovered from the tortfeascr in respect of liabilities in fact borne by the

employer, double recompensc to the empioyee would always be avcoided ~ as it seexns
not to be at present where the payments are made gratuitously by the cmployer.

(66)

3. However, as will be pointed ocut later , if the employec were placcd
under a legal obligation to account to the employer it would undoubtedly add to
the complications. It is for consideration, therefore, whether it would be
necessary a desirable to impose any such obligaticn. The matter could instead

be left to be worked out between employer and employece. If cmployers were not

- preparcd to rely on employees' sense of moral obligation they could insert expross
provisions in their terms of cmployment. It is trﬁe that if cmbloyees were undtcer
no legal obligation to acccunt they might sometimes cnjoy a double recovery.

It can be argued however that this is less objectionable than that the tortfeasor
should bencfit because of the genercsity of the employer or because the employce
has foregone a higher regular wage in considcration of the employer undertaking
to provide him with wages cr sick pay oxr tc pay for his medical attention. As

we have seen<67), as a result of the Fatal Accidents Act 1959 such benefits arc
nct to be deducted in a dependant's clain under the Fatal .ccidents Zct or in a
claim under the Carriage by iAlr Lct. If that can be regarded as shewing a
legislative policy(68> that depondants shall be entitled to such benefits in
addition to any compensation from the tortfeasor, it scems strange that the sanc

policy should not ap»ly to protect a living victinm and his dependants.

32. The mein argumcnts against not imposing a legal obligation to account
tc the employcr, apart from the objection that it might lead to double rccovery,
are, as we sce it, the following:-
(a) Unless cmployers have a right to recover they will be less likely
to continue to pay wages.
(v) Although in some circumstances the cmployce himself might consider that
he was under a moral ohlizmation to refund to the cmployer, cven though
therc was no contractual agreement. to that cffect, . if he.were teo-die

before deing so it would bhe difficult for his perscnal representatives

66, Sec paras.34~41, infra. - : - -
67. Sce fn.20, sunra. :

68. ALs pointed out below (para.40) this is doubtful.



to honour this moral cbligation. ZEven if they did so by agrecment
with the bencficiarics, the amount recpaid would presumably not be
deductible as a debt tc reduce the amount of the cstate for death

duty purposes.

33. It is questionable whether either of thesc objections has much validity.
A8 regards the first, whether an employer continucs to pay wages depends mainly,
we suspcct, on whether he wants to retain the employec. Whether sick-pay is
fortheconing depends nainly, we have no doubt, on whether it is payable under thec
conditions of service:; it may or may not be thz case that it would more commonly
be provided for if therc was a chance of ultimately recovering it. Occasionally
one cor other may be naid out of a humanc desire to help the workman and his
fanily, and doubtless this is commonly the motive when medical cxpenses are
dcfrayed by the cmployer. Very rarely, we thinlk, will the cmploycr's decision

in any particular case dcpend on the likelihood of being repaid. 4ll that can

be said is that payments are more likely to be made out of a desire to help the
workman than out of a desire to help the tortfeasor. That being so,this third sol-
utien, oven without a legal right to recoupment, may e g likely as tho second to encourage
such paynents to be made, As rogards the second objecticn we cannot imaginc
that many emplcoycrs are likely to be upsct by the fact that an expected

voluntary repaynent does not matorialisc because the employce dies. Morcover,

it is cnly in the rarcst of cases that liability to estate duty will be a serious
consideration precluding a voluntary repayment if thosce interested in the

estate wish to make it. iny enployer who is concerned to sccure a legal xight

to repayment can provide for that in his terms of employment, thereby avoiding

any such difficultics.

34. If,despite the above argunents, it is thought cssential cor desirable
tc provide the empleyer with a legal right of rccovery against his employee we
see no overwhelning difficultics in so providing so long as the right of reccup-
ment is‘limited to sums paid prior to the judgment in the employee's action
against the tortfeasor and thercfcre included in the spccial damages rccovered
by him; Tc extend the right of recoupment to future payments would be obviously
impracticable. No employee is going to hand over to his employcr a capital

sun representing compensation for loss of futurc carnings, hoping that his
future wages will ultimately'rocéup him. N¥er is he going to work for the
enployer for nothing until he has rondered services equivalent in value to the
capital sum. Apart.from this, equitable adjustment of the income tax position
would be impdssibly difficult. But so long as the employef's right of recoup~-

nent is limited to sums alrcady paid we can sce no particular difficulty.

354.. ... . If the employer were to be given a legal right of recovery a decision

would have to be rceached on what was to happen if the damages recovered were
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reduced because of the employee's contributery ncgligence, This matter ha,
already been adverted to above( 9), and it was pointecd out that this is solely a
quostlon as between employer and empleoyce and docs net affect the liability of
the tortfeasor, The liability of the latter will be reduced if the employce

has been contributorily negligent. The question is whether the employec's
liability to recoup the employer should similarly be reduced. It sccems to us
that in a situation such as we arc at pregsent discussing the rule would have to
be that the enployee, on reccvering from the tortfeasor, should restore to the
enployer the whole of the sums advanced by him - atany rate so long as they did
not cxcced the total amount recovered. It cannot be right, as vie see it, that
the amount. to be restored by .the employer should be reduced because the

employee is himsclf at fault. Possible trade union objections to such a rule,
readily understandable though they may be, must be weighed against the argunent
that employers cannot be expected to go on paying wages if they know that the
amount that they will get back is dependent on the cxtent of the employeco!
contributory negligence. 4s we see it, the prosent situation is totally diffcrent
- from. that considered 1ater(7o) where amembers of the family seek to recover
soncthing additional to the tortfcasor's liability to the immediate victim.
There it seems quitc right that the tortfeasor's additional liability should be
rcduced proportionately to the victin's contributory ncgligence. In the present
contoxt, however, the question is simply how the amount for which the tertfeasocor
is liable to the vietim should be divided between the victim and the employerxr

who has advanced wagces to him,

r

©

36. Wh » however, the total amount rccovered by the employoe ig less than

the total woges already paid by the employer it seems clear thut, in the absence

0]

of express agrecnent tc the contrary, the cmployce should not be required to
restore to the employer more than he, the employce, has rccovered from the tort-
feascr, This, however, is not a very common situation since normally past wages
will constitute only a small fraction of the total damages clalm. Unless the
cniployee's proportionate responsibility for the accident is very high of hig
claim for past wages constitutes an unusually large fraction of his tetal loss,
the total damages which hc may be ecxpected to recover should be sufficient to
enable him fto recoup the employer. What, however, will more commonly occur is

that his recovery in respect of past and future carnings will, because of his

contributery negligence, be less than -the wages alrecady paid by the employor)

When this occurs should the amount recoverable from the cmployce by the cmployer
be reauced likewisc? In our cpinion it should not, if only because this would be
inpracticable so long as judges de not always expressly divide the total sun

awarded by way of damages under varicus heads of damages. Tven if judges

69. See para.25.
70, Infra. para.85.
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changed their practice in this regard it would still make for difficulty when
claims were settled cut of court; then both partics want to be able to settle

for a lump sum without complicated assessments under various heads.
37. The Law Reform Committee preferred the sccond solution to this, tho

(71)

""The employee weuld have little incentive to claim damages from which
he would derive no advantage, more particularly if, as in the case of
nedical cxponscs incurred on his behalf by his cmiployer, hé weuld have to
go to some trouble to ascertain the particulars. Iorcover, as the
employcr's right of recovery would be dependent upon the award of damages
to the employece, the employer would have no remedy if the employce did not
choose tc bring procecdings and it might be difficult for the cmployer to
recovey if the omployece scettled his claim out of court. Finally, we have
no reasocn to belivve that empleyers would welcome a renedy which would in
the last roscrt depend on their bringing proceedings ageinst an employee
who had been the victim of an accident.”

third, on the follewing grounds:

A1) these argunents obviously have some force but all arc based on the assumption
that the employec is to be placcd under a legal obligation to reimburse tho
crimloyer., If he is not, but if, as we have suggested above, the question of
recoupaent is left to be worked out between the cmploycr and employec, the

cbjections largely disappear.

38. Lven if the employee were placed under a legal obligation we are not
convinced that the objections of the Law Reform Committec are very weighty. If
the enployeets only damages were loss of past wages no doubt he would not

bother to sue if the employcr had continucd to pay him. But nermally this wculd
not be the only or the amajor part of his loss., 4and in the vast majority of
cases the employer has a remedy in his cvm hands. If the employece shows no

sign of pursuing his action against the tortfeascr, the employer can force his
hand by ceasing to pay wages and roturning his cards, vSettlements out of cour
would admittedly be slightly morc complicated since the cmployec, to be sure of
his ultimate positicn, would nced to consult the empleyer before accepting the
settlement and to agrce with the caploycer how much should be repaid him. 3But

it would still avoid some of the difficultics of cffecting a scettlement which
would inevitably arise were the second sclution to be adopted when, as.we have
gseen, the tortfeascr could never be surs of achioving a full and final scttlcoment
by making an offcer to the cmploycc alone. Finally, while we agroe that employers
‘would not wish to have to bfiﬁg actions agaihsﬁm%héif'empldyees, actual liti-
gation would be very much a last resort which would hardly cvexr be used. Iin
anicable settlenent between employer and employee should normally be casier to

reach than a scttlcment betwicon the employer and the tortfeasor.

39. The Law Reform Commititece for Scotland suggested that if an cmployer

71, Tmnd.2017, para.i4.
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were given a right of rccovery this could lead tc difficulties regarding incone
tax(72)

payments made pricr to the trial of the cmployce's action we do not think that

So long as the right of rccovery were limited, as suggzested above, to

any serious trouble would arise, The ultimate result, however, might differ

according to whether the ecmployer were given a right against the tortfeasor

(i.c. solution II), or left to recover from the cmployee (solution III)., Sincc

- British Transport Commisgsion v. Gourley(73) the amount rccoverable by the

cmployee frcm the tortfecasor is the cquivalent cof the lost wages aftor tax., Whoxo
the employer has continued to pay wages he will, prosumably, have deducted tax
under PAYE and accounted to the Revenuc therefor. If he were given a dircet
action against the tortfeasor it wculd,presumably, be for the total amount which
he had paid to the employce and to tho Revenue, On that basis, bhoth the
employcr and the employce would be fully compensated, but the tortfeasor would
have paid the amcunt cof the tax which he would have cscaped paying if no wages
had been advanced - in the latter ovent the loser would be the Revenue which
would not receive tax on the wages. If, on the other hand, the employce were
allowed to recover from the tortfeasor, his recovery, unless the rule in Gourloy
ig altered, would presumably be the cquivalent of the wages less tax, and this
is all that he can fairly be asked to restore to the employer. LAccerdingly

the tortfeasor would be in the same position as-if wagés had not been paid, but

(74>. The

different result may be anomalous but we cannot rcgerd it as of great importance.

the omployer would be underconpensated by the amount of the tax

40, We have already stated that in our view it would be quite impracticable
to réquire the cmployee to refund to the cmployer payments excceding the amount
of Wagés paid prior to the judgment in the employer's action. The question -
arises whether, if the third solution were adopted, it should be these »nrior
payments alone which should be disrcgardced in asscssing the damages recoverablo
by the cmployec frem the tortfcasor or whether all such benefits past or futurc
should be disregarded. s alrcady pointed out,'in agssessing danages in clains
under the Fatal lAccidents Act or Carriage by .iir Act no account is to be taken

of "any insurance moncy, benefit, pension or gratuity which has been or will or

(715) 4

may be pRid as a rosult of the death" Adoption of the same rule would Zead

72. Cmnd.1997, para,l14.
73. [1956] A.Cc. 185, H.L.

T74. TUnlecss he could recover from the Revenue - and we do not sce how he
could,

75. Fatal .ccidents ict 1959, s.2(1). Moneys payable under o contract of
insurance had already been cxcluded by the Fatal iccidents (Damages)
iet 1908, '




to a provision that bencfits "which have been or will or may be paid as a result
cf the injury" should be disregardéd<76). Thile this would include insurancc
moneys, pensions, and payncnts for medical attention, it would presumably not
include wages (for wages arc p2id not as a result of the injury but despite the
injury). Howcver, it probably goes tco far to argue that the provision in the
Fatal Accidents Act shows a general legisletive policy to exclude benefits, since
a different policy as rcgards Naticnal Insurance has becn adopted in the Law
Reform (Personal Injurics) Act 1948. Under s.2(1) of that fct in an action

for porscnal injurics account has to bo taken of "onc half of the value of any
rights which have accrucd or probably will accrue .... therefrom in rospaect of
industrial injury bencfit, industrial disablenent benefit or sickness henefit
for the five years beginning with the time when the cause of action accrued”.
This provision represcnts a compromise between the vicws of the Monckton
Committce(77), which had faveurcd taking the whole of these bencfits into
account in rcduction of the damages recoverable, and those who thought they
should be totally disrcgarded. It scems to us that this probably is a field in
which it would be appropriate te adopt a prasmatic compromise rather than to

attempt a rigid adheronce to a strict principle either that there should never

be over-compensation or that the tortfeasor should never benefit from the miti-
gation of damages by a third party.

41, Whatever sclution is adopted as regards paynents by employers should, L

we think, apply cqually to payments Ly other benofactors which mitigate loss ﬁ

,(78)

under the prescent law, to rcducc the damages rccoverable azainst the tortfeascr. 'ﬁ

to the party primarily injurcd. JAs we have sec _such paymcnts do not scewm, i

If the cmploycr were given a direct action against the tortfcasor (i.e. if

soclution II were adopted) it would presumably be dosirable to provide other
benefactors with a dircct action as does the Isracli legislation reforred to

(79)

above . In that event it would be nccessary to provide that payments by such
benofactors should operate to reduce the dancges recoverable by the immediate

victin from the tortfeasor. If, however, the third soluticn to the problem of ﬂ
cnployers' payments were adepted, as vre are inclined te favour, the result would
be to equate the position of empleyers with othor bencfactors under the nresont
law., In that cvent the question would arise whethor other benefactors should

be given a definite legal righflto recover from the victim once he had. recovered

76« This is the position in the Republic of Ireland by virtue of s.2 of the
Civil Liability (Lmencment) sict 1964 (no.17 of 1964).

77. Report of the Committee on Liltoernative Remedics, Cmd.6860, of 1946.

78, Para,10, supra. }

79. Para.27, supra.
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from the tortfeasor. Our provisional view is that the case for so doing is far
“weaker than in the case of cmployers. The benefactors will normally be relations
‘or friends and, as was said long ago in a different but analogous context:

"perhaps it is better for the public that these voluntary acts of
benevolence from onc man to another which are charitics and moral
duties, but not legal dutics, should depend altogether for their
reward on the moral duty of gratitude" (80)

In saying that we are thinking only of the situation where the benefactor's
cxpenditure has been recovered from the. wrongdoer by'thc victim, who ig therehy
placed in a position to show his gratitude by making restoration. The situation
may well be different where the thiré party has suffered loss whiéh is nct
rccoverable from the ﬁroﬁgdoér by the victim. To that we advert 1atér(81).

Ner are we thinking of payments received from the State under National
"insurance. We do not sugzest that anything should be done to u@sét the delicate
balance of intcrests represented by s.2(1) of the Law Reform (Porsonal Irjirics)
ict 1948(82) though it is not casy to justify thoe continuance of a difforent 1
rule under the Fatal iccidents Acts(az). Indced, it can be argucd that the 1
best sclution would be to gencralise the compromisc adepted in the 1948 ict. »
If that were donc the rule would be that one half of the value of all benefits

received or likely to be received by the victim within the first fivo'yea:s
would be taken into account and cverythiﬁg‘else ignored. Such a solution would
have the advantage of intrcducing a measure of consistency into theé prosent

somewhat chaotic position,

Provisional Conclusions

424 nceordingly, our suzsested soluticn would be as follows:

(a) The crploycr's action for loss of scrvices should be abolished but
where an cmployéc has been off work becausc of the tortious injury
he should be entitled to recover damages in reépcct of Wages‘for the
period of absence priocr to tho trial irrespective of whether he has

83)

becn paid wages, pension or sick pay by his omployer( or anyone

alse.
(b) Similarly he should be cntitled to recover damages in respect of

. payments for medical atteontion irrespcoctive of whether these payments

80, Per Lord Zyrc in Nichclson v. Chapman (1793) 2 Hy. Bl. at p.259:-- ~=

81, Sce. paras.52 ¢t.sed. infra,

82, Para,40, supra.
83. This of course, would not apnly wherc the smployer was himself the
tortfeasor. :

i
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Ka,
) have been borne by him his cemploycr or anyone olse( 4).

(c) -Howeyer, in assessing his damages fcer loss of future carnings,
account should be taken of any payments arising out of his cmploymeont
which he will or may reccive (oxcépt ag provided in the Law Reform
(Personal Injuries) .act 1948) but not of payments unrelated to his

snrleynent such as procéeds cf an insurance policy which hc has taken
out cr voluntary contributicns by friends or rclations.

(a) Similarly, in asscssing damages for future medical attention account
should be taken of any right arising out of his employment to have
these paid but, again, not of any right unrelated to the employment.

(e) Vhere payments under (a) or (b) have been made to the victim by his
enployer or other third party the-law should not provide any definite
right to reccupment frem the victim., This should be left to be workcd

out between the victim and the bencfactor, cither prospectively (coize
under conditions of cmployment) or retrospectively after the victim has

recoverad from the tortfeasor,

43. ~ The contrast between the rulc cibodied in (a) and. {b) and that in (c)
and (a) may scem illogical but is, In our vicw, justified on the grounds of

fairness, convenicnce -and the onds sought to be achieved, Damages recovered

under (a) and (b) are special Gamages representing a cefinite ascertainable sui.
A rale that payments reccived from others de not have to be deducted weuld
simplify the adninistration of-justico'and should cncourage the ﬁaking of payments
by employers and others to the injurcd party at the time when he nost nceds
them, i.2. in the months or ycars preceding the rocovery of‘damages.from_thq
tortfeasor. Damages rocoversd under (c) and (&) arc cstinmates of futureigeﬁeral
danages and, from a practical point of viow, in a totally different position.
Benefits likely to Do rcceived in future as an incident of the victim's cmploy-
nmoent should, we think, be taken into account, but nct entirely extraneocus
benefits for which the victim has contracted with'dn insurance company or ‘which
he hopes to rcceive from benefactors. _Whether an empioymént pension is payable

obligatofily or voluntarily should be irrelevant, except, of course, that thc

84. It is already provided that the fact that an injured person might have
taken advantage of the frec Naticnal Health Scheme is to be disrogarded:
Law Reform (Perscnal Injuries) Act 1948, s.2(4). There o firm as its own
nedical or hoswuital service fer its workcers it is not sugzested that a

Tworker who has taken advantagme of this should be able to - recover by-way-
of damages what he would otherwise have had to spond (any more than somcone
who has taken advantage of the free National Health Service could do 'so).
Lven if the employer were given an independent right of action against the
tortfeasor it is difficult to sce how, in practice, he could recover.in
these circumstances since thore would be virtually insuperable difficultics
in separating the cc8t incurred in rospect of the particular cmployce fron
the gencral cost of - the scrvice. 411 that could be done is to prescribe
charges in rosméct of particular nedical scrvices, which-cculd be rodoverod
for the bencfit of the health scrvice, whether National ox private.
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value to be placed on the latter will bo far less. This seens o be the -z.tc.t
to which the courts are tending(BS). We think that it would be generally
regarded as fair that in assessing general damages for loss of earning capacity
or for future medical attention, regard should be had to the extent to which
the victim's conditions of cmploymont will or may lead to a mitigation of his
loss. Though strict logic may demand’ that the same should apply to mitigation
under an insurance policy taken out by the victim we think it would generally

_ bé regarded as unfair(86) to deprive the victim of the benefit of his own
initiative in paying for a policy which is not normally intended as a pure
indermity policy but as onc giving him definitec amounts in the cvent of certain
injuries. 4 |

44. In suggesting in rule {(e) that therc should not be any legal right of
recovery by the employer (or other benefactor), we would not wish to rule out

' the possibility that, in appropriate cases, the court when awarding damages
night give directions ox extract an undertaking that appropriate restoration of
part of them should be made to the employer, As we have seen, the courts have,
occasionally, made such directions when they consider that the victim is under a
moral obligation to refund(87). In comnegtion with family losses to which we
advert later(as), we think that such directions or undertakings might be more
widely used. But, in relation to an cmployer we think that it would only be
rarely that they would be appropriate. One of the main objects of our
provisional proposal is to avoid the necd to bring before the court any details
of the state of account between the cmployer and cmployce or of the arrangements
which they have made between themselves., Without these details the court will
not be in a position to make any definite direction or to extract a binding

undertaking.

45, These views arc, however, only provisional. Before coming to any
final conclusions we would be greatly helped by vicws on the various questions
raised in the foregoing paragraphs which can be summariscd as follows:

(1) On the assumption thaf the cmployer's action for loss of services

' is abolished, should anything take its place? (paras.9—22)

(2) Would it in fact be likely to lcad to a greater readiness to continue

payment of wages during injury or to more gencrous sicke~pay

85, Subject, of coursc, to what the Housc of Lords may decide when Parry v.
Cleaver recaches them: sce para.l10, supra,

86. Unless perhaps the insurance company were subrogated to the victim's
rights and enabled to recover fron the tortfeasor, thercby - hopefully -
leading to a general reduction in insurance premiums.

87. See Dennis v. L.P.T.B. [ 19481 1 All E.R. 779, suprd, para.il.

88, Sce para.50, infra.
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arrangements if employers woere given a right to recover such payments
frori the tortfeascr? (paras.15-21).

(3) 1If some new remedy should be provided should this take the fom
of an action by the ocmploycr to recover from the torifeasor
payments made by the cmpleyer that have rcduced the damages which
would otherwise have been recoverable by the employee? (paras.24-29>.

(4) Alternatively, should the victim be permitted to rccover special
danages from the tortfeasor withcut deduction of payments made by
the employer? (paras.30-40) .

(5) Alternatively, should the victim be permitted to recover without
deducticn of such payments except te the cxtent of one half the value
of such payments recoivéble within five ycars of the cause of action?
(para.41) .

(6) If the answor to (4) or (5)is in the affirmotive should the victim
be placed under a legal obligotion to rostorc such payments té the
emplcver (or other benefactor)? (paraé.30~40)

(7) If the answer to quesfion (3) or (6) is in the affirmative, what

should he the position when the damages recovered by the employec arc

reduced becausc of his centributory negligence? ( paras.25, 35 and 36).
(8) Should whatcver solution is adopted regarding omployers apply
equally to benefactors, other than the State, who have mitigated the

g - victinm's damages? (para.dl).

(2) HUSBAND'S ACTION FOR LOSS OF WIFZ'S SOCIETY AND SERVICES OR (3) OF
CHILD'S SERVICES ’ )

Introduction

46. It scems convenient to deal with situations (2) and (3) together since
they raise precisely the_same.issues; The utterly anachronistic basis of the
action pceds noe stressing and no onc, we think, would advocate its retention

in its proéent form’which‘ssmctimes affords a remedy to the husband bﬁt never

to the Wife(89>. On the othef hand, the action, though anachronistic, is far
from obsolete and it ofton cnables a husband to recover in circumétancos

which justice clearly demands that he should and vhere, in the present state cf
the law, it would be difficult for him to recover on any other bais. .In the

{90)

recent case of Cutts v. Chumley » o wife and mothor of three little boys had

been so scricusly injurcd-that she would have to spend the rest of her life in an
institution. 4is a result the husband had been virtually deprived of her

socicety and wholly deprived of her services in running the home and looking

89. Except very occasionally for loss of a child's services: see para.T,

n.14, sunra,

90. [19671 1 W.L.R. 742.
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after the children, He recovered a conventional figure of £200 in respect
of impairment cf consortium(91) and £5,000 for loss of services. We think

it would be generally agreed that it weould have been outrageous if he had n

been compensated in respect of the latter item at least and that the award
was not over-gencrous. What is clearly needed is some alternative remedy whe
husﬁand, wife, and, perhaps other members of the houschold may rccover for the
econonit loss that they suffer and the cxpenses they reasonably incur as a
result of the tortious injury of the immediéte victim., This was the unanimou
opinion of the Law Reform Committee(92). At present there is a remedy for
loss of dependency under the Fatal fccidents Acts if the breadwinner is killodg

and it would be anomalous to deny such a remedy when his support is lost by a

non-fatal injuxy.

47 It would be an cxaggeration to suggest that it is clear that damages? :
are never recoverable except through an action for loss of services. There is‘
somc authority for saying that anyone who is under a 1egai obligation to maintaif)
the immediate victim may rcecover fron the tortfeasor the cost df'doing so(93)
On this alternative basis a husband might be able to recover medical expenses
or the cost of hiring assistance to look after an injured wife or infant child,

and a wife, perhaps, mizht somctimes recover in respect of oxpenses incurred £o

2(94)

an infant chil -~ but not presunably for her husband. But it is not easy
to understand what is the exact legal basis: for such action if it is not an
action for loss cf services. If discharge of a logal oblization affords an
alternative basis, an enployer whc;'undér'thé"ﬁéfhé”df'ﬁiénédhffééé'ﬁiéﬂ“éﬁ
employee, is liable to pwmovide medical attention, sick paj'dr wégéé oﬁéht to bé
able to recover(95), but this, as we have scen, is not so under the'prGSenf

law., Neither this alternative basis, if it exists, nor the action for loss o

91, TFollowing Lawrence v, Biddle [1966] 2 Q.B. 504,, In Bost v. Samuel Fox & 8
the C.A. would apparcntly have allowed a claim for loss of consortium only
when the loss was total ([1951) 2 K.B. 639) and, in thc H.L., Lords Porter
and Goddard would apparently have gone still further and denied any clain |
for loss of consortium as opposed to scrvices: [1952] A.C. at 728 and 734.

92, (mnd.2017, paras.19-20. The minority did not dissent on this point.

93. Per Lord Goddard in Best v. Sarucl Fox & Co, [1952] 4.C. at 731 -and 734,
- Diplock J. in Kirkham v. Boughey L1958} Q.B. 338 and 342.

94, Cf. Diplock J. in Kirkham v. Boughey, supra,

95. Unless a voluntarily incurrcd obligation is to be distinguished from one
imposed by the general law. '
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services necessarily entitles a husband to rccover all fhe-loss-which he
feasonably incurs(96). Nor, as we have secn, does eithervassist a wife when
she has incurrcd cxpensc as a rosult of her husband's injury. It may be thatv
if she too has suffered injury she can recover from the tortfeasor expenditurec
reascnably incurrced by othcer members of the family to the oxtent that that
reduces th? d§mages to which she would cotherwise be'entitled(97). But in

98

Gaze v. Xing s, Diplock J. held that unless the plaintiff was under a legal

liability to incur the expenses she could net rocover them by way of damages.
Lccordingly in that case the plaintiff wife was held not entitled to recover
cxpenses incurred for her own medical attention sincé hor - husband was legally
liable to provide her with medical attenticn and if she cchtracted for it she

2:099)

was presumed to have done so as her husband's age . If this is correct it
presumably means that a wife can never rccovér, even in respect of her own
medical expenscs, unless shce has actually paid them out of her own pocket or

unless, when she contracted for them, she specifically pledged her own credit.

48, Hence although dcfendants often concede that the plaintiff can recover
avards which rcflect the impact of financial loss on other menbers of the family,
they do not always do so and frequently there is no legal basis.for the rccovery.
The Bar Council, in their evidence in 1961 to the Law Reform Committee, drew
attention to the unhappiness aneng practitioncrs in the field of perscnal
injuries litigation caused by the present uncertainty and by the "Dickensian
form ﬁhich their pleadings assumc" in an attenpt to provide a legal basis for o
recovery, The abolition of the action fcr loss of scrvices would remove one
basis (and perhaps the only legal one) on which such recovery is sometimes
pessible, It‘seems clecatr that a new and uwore satisfactery legal basis must be

found.

Types of Family Losses

49. Before proceeding further it may be helpful to atiempt to distinguish
between the various types of loss which members of a family may sustain if one
member is injurcd. The borderline between the varicus types may not always be
crystal clear but, as we sce it, there are in effcet six reasonably distinct

types, viz.

96, Sece, for example, Xirkham v. Boughey, supra, where it was held that the
husband was not cntitled to rccover loss of earnings incurred hecause he
reasonably stayed in England to lock after his injured wife instead of
returning tc his job in Africa. iAnd cp. McDonnell v. Stevens, The Times
8th April 1967. But contrast McKeill v. Johnston [1958] 1 W.L.R. 888,

97. Sce Schnoider v. Eisovitch [1960] 2 Q.B. 430 where the plaintiff wife under-
took to repay her brother-in-law's cxpenditurce in bringing her and her
husband's body back from France wherc the accident occurrcd.

98. [1961] 1 Q.B. 188.

-99. This seems to conflict with Reces v. Huches [1946] K.B. 517, Caiia
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(i1)

(iii)

(v)

~a man to maintain his son during the time when the latter is not

~receiving wages, or for medical attention in respect of his injured wife

“losses are not additional to those suffered by the immediate viétim; they

Payments in mitigation. First there are payments which other memb.

of the family make to their injured oqlleague'to mitigate the damage

which he would otherwise incur. Obvious examples are payments made by
or children., Unlike losses considered under the following héads, these
are merely borne initially by another instead of beiﬁgwincﬁrre&fby the

injured party.

Hospital visits. Secondly there are the costs of visits to the injured

-man's sickbed. These costs may include both out-of-pocket expenses in

fares and, sometimes, loss of earnings resulting from time off work to
make hospital visits.
Other pecuniary losses not based on dependency. Thirdly there are types

of pecuniary loss which flow not from the fact that other members of the

family are dependent on the injured party (on which see (iv) below) but
from the need to look after the injﬁred party or to secure the performance
of the domestic role hifherto perforned by him. For example, loss of
earnings may be suffered by a wife who haz to nurse her injured husband,
Qf by an elder daughtef who haé to look éfter the younger children while
the mother is incapacitated, or éxpenditure may be incurred by a husbhand
who has to engage a-housekeeper'to replace his injured wife. A

Sconomic losses based on dependency. Fourthly there is the situation

they otherwise would, -

where one member of the family is wholly or partially depéndent on

~

another and suffers hacause th

0]

injuries to that other diminish

his évailable resources. A man who has paid his tecnage child an
allowance of £2 a week and his wife a dress allowance of £70 a month
may find himself unable to do so while out of work as a result of the
injury. Losses under this head will not nccessarily be of definite sums
but may instead result in a reduction in the future:economic ﬁfospeots
of the dependant. If it be the case that an education at Eton gives a
young man the best prospects, he will suffer future cconomic loss if his
father loses his job as a result of an injury and in consequence has to
renove his boy from Lion and send him to the local ooﬁbréhensive_schocl.
Similarly if the expectation of life of the breadwinner is diminished as
a result of the'iﬁjury,'though his dependants may not suffer immediately

they are likely to lose their source of financial support carlier than

Loss of services, companionship and warental care. In contrast with the
foregoing types, wherc the loss iras essentially of an economic character,

we now come to situations in which the loss, though real, is not of a
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financial character. If a wife and mother is injured it may be that a

servant or nousekecper will be engaged to take her place. In that event

the husband has suffered an economic loss falling under head (iii).

More probasly, however, the other members of the family will rally round
and .undertake more of the family chores. In that event, a burden, but
no definite financial loss, is borne by them. Similarly infant children
who are deprived of the care of one or other of their parents normally
do not suffer cconomically thereby but nevertheless suffer what most
people would regard as a grievous loss. '

(vi) Solatium for grief. Finally thore is the grief and worry which members

of the family will suffer when another is lngurod. This again is
entirely non~economic but is, as we sce it, distinguishable from the
type of loss referred to in (v). In some cases, however, it may be

difficult to decide whether there is a loss under head (v) as wecll as

under head (vi). Vhere a parent is injured infant children clearly
suffer loss under both heads and, where the parent is the breadwinmer,

under head (iv) also. Where, however, a dependent child is injurcd

there is a loss under head (vi) but no loss under head (iv) - but
rather a gain - and probably no loss under head (v) either, uniess the
child rendcered domestic services. '

The questions which first have to be determined are whether any, and if so which,

of these types of losses should be recoverable, and by whom,

(i) Payments in Mitisation

- 50, We have alrecady dealt with payments in mitigation of the immediate

victim's damage whon considering the position of the enployer. In our view,
whichever solution is adopted regarding payments by an employer should apply
equally to payments by any bencfactor, whether or not a member of the family.

(1)

, be made to extend to payments made or bencfits conferred by

Hence if the subrogation solution were adopted it should, as in the Isracli

(2)

meribers of the family and others in so far as these diminished the damages which

legislation

wbuld otherwise be recoverable by the immediate victim from the tortfeasor.
The same principle should apply if, instead, the solution which we favoured T

adapted of disregarding such payments and benefits in assp551ng the dana@us

(3)

recoverable by the victinm from the tortfeasor . Ag we have sc en,paymbnts and

benefits conferred by bencfactors, as OPHOSLQ to employcrs, scem to be dis-

(4)

regarded under the present laﬁ > and in our view that practice should continue,

1. Sce paras.25-25, supra.
2. Sec paras.27-28, supra.
3. See paras.30-45,

4. See paras.l10 and 47.
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Similarly we would favour, even more strdngly, the view that no legal righ! of
recoupment should be given to the members of the family who made the payments;
essentially the damages recovered from the tortfeasor should be regarded as

replenishing the "family pool" out of which the payments were nade. However,

to avoid the risk of future fanily discord we think that here it may often be
appropriate for the court when awarding damages to give directions or to obtain

(5)

an undertaking regarding recoupmont of other members of the family .

51, An equally straightforward solution, however, is not possible as regards
the remaining types of loss, for these are additionél to the loss suffered by

the immediate victim and, if they are to be recovorable at all, will have to be
claimed scparately, though not necessarily in a separate action(6 y and will

add to the total damages payable by the tortfeasor. Hence one has to consider
carefully (a) whether they should be recoverable at all, and (b) if so, by or

on behalf of which membersof the family.

(ii) Hospital visits

52, It scems to be generally accepted that the cost of visits to the

' victin's sick~bed is essentially the type of loss which should be recoverable;
this was certainly the view of the Law Reform Committee(7). As already pointed
out(s), the cost is not neccssariiy limited to fares to and from the hospital;

if a husband has to lose a day's work and carnings, the cost to him ought also to

be recoverable., Mor should recovery be dependent on whether the visit of the
relative has hastencd the victin's restoration to health. Any attempt to subsume
recovery under mitigation of damage is obviously impracticable. On thé'?ther
hand some limit must be placed on the oxtent to which the tortfeasor ought to
pay: the victim's cousin in Australia can hardly expect a subsidised triﬁ to
London, The Law Reform Committce spolke of "recasonable visits to hospital' and
reasonablencss ought obviously to be an essential criterion. But, as it seems
to us, the question is not solely whether it was rcasonable for the relative to
make the visits but also whether it is rcasonable to expect the tortfeasor to
pay for them. Casual visits by a distant relative arc very different from
regular, time-consuming, and therefore potentially costly, visits by a husbhand,
wife, son or daughter. It might, therefore, be desirable to limit recovery to
the reasonable cost (both in out-of-pocket expenses and loss of earnings) of
such visits as were to be edpected in the natural course of events having regard

to the extent of the victim's injuries and his family circumstances.

‘Cf. ‘as rogards employcrs, para.44, supra.

See paras.80-84, infra, for suggestions recgarding linkage of claims.
Crnd. 2017, paras.19 and 20. |
Para.49, supra.

38.




.

"Alternatively one might leave it to judicial discretion by providing for
recovery of such costs as the court ccnsidered it reagonable for the tortfcasor

to bear.

53. A sccond and related question is whether claims under this head should
be restricted to prescribed members of the fanily. If this wecre done it might
climinate or reduce the nced to define the type of visits; any visits by the
prescribed members might be regarded as rcasonable - so long as the cost was

not cxcessive (ec.g. a son's trip from Australia to visit his father with a broken
ankle). The difficulty, however, is to find a ncaningful prescription. Onc
would suppose that visits by a nember of the same household ought to be included
even though the visitor is not a legal rclation but, for example, the "eommon~law
wife"., But members of the houschold would seem to be too narrow (a man who

lives on his own should not be deprived of visitors to his sickbed) - unless

it can be argued that costs should be recoverable only if they have depleted the
household pool. But even on the latter basis it would be harsh to exclude visits
from a fiancce or fiance; most ongagsd couples arc in the process of building up
a common pool for use after marriage. And since these visits arc, perhaps, tho
most eagerly awaited of all, it would, we think, bc lamentable if they were

excluded.

54, The fact is, we belicve, that circumstances differ so greatly that it
would be virtually impossible to dcfine any classes in a way which wquld not
produce anomalics. In some cases the only likely visitors would be parents,
children and spouscs. In cthers, particularly with the aged, the only visits
night be from old fricnds who werc not relations at all. On balance, thercforc,
we should favour some such formmla és that suggestcd in para.52, with no
restriction on the class of fricnds and relations., An injured man should be
entitled to roceive visits and, if the visitors care to claim, the recasonable
costs involved should be recoverable from the person who has injured him. In
the casc of occasional visits by fricnds or distant relations it is unlikely that
the cost would be other than trivial or that the visitor would wish to clainm.

We should, however, welcome views on this. .

(iii) Other pecuniary losscs not based on dependency

554 In scparating this head from head (iv) we are secking to distinguish
types of economic loss which flow, not from the fact thet other members of the
family are dependants of the injurcd party (hgad iv), but from the fact that
the incapacity of the injurcd party causes another member of the family cither
to give up. remuncrative embloyment or to enga~: someone else to perform the
role hitherto carried out by the injurcd party. We are not saying definitely
that devendency claims should be treated differently from the latter claims but

merely that it is arguable that they sghouli. We have not thought it necessary
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to distinguish between giving up employment and engaging another; it appears to
us that they clearly ought to be treated in the same way. Under the present
iaw they are treated differently; a wife who gives up her job to look after
her injured husband cannot recover from the tortfeasor (though the husband may
be able 1o if‘he Pays her as a nurse or, conceivabiy, on the basis that the A
services have mitigated his damage by obviating the need to pay for a nurse‘”’)
but a husband who is deprlved of the domestic services of his wife or daughter
can recover the cost of replacing them by an action for loss of services. ?he
whole object of abolishing the action for loss of services and repla01n it by

something better is to remove anomalous distinctions of this sort.

56. Under this hcad also, it seems clear that 1oéses should not be
recoverable from the tortfeasor except to the extent that they were incurred as
a reasonable means of meeting the situation arising from the injury to the
immediate victim. If a wife threw up a £10,000 per annum job in order to nursc
her husband instead of employing someone else to do so at a tenth of the cost,
the court would obviously not regard her whole loss of income as flowing
reasonably from the tort. And it would take the same view if a husbandgengagcé
the chef at the Savoy to cook his meals in place of his injured wife. Butb,
once again, 1f the course taken was reasonable in the circumstances the extent
of the recoveryshould not be measursd by the extent to which it mitigated the

damage of the immediate victim.

57. So long as this "reasonableness" test is laid down there is, we
suggesf, no need in this case to limit recovery within any prescribed class of
rclatives. If it is a reasonable response to the emcrgency for someone to give
up his or her job in order to look aftcr the immediate victim or to discharge tﬁc
domestic duties hitherto undertaken by him it cannot matter, as it seems to us,
what relationship, if any, the person who steps into the breach bears to the
victim. It would appear to be wholly unreasonable to say that a wife can be
compensated but not an adult sister. And if there is no relation prepared to
_step into the breach, we can see no rcason why a friend should be precluded from
doing s0 except at her own expense. Similarly if a nurse or.a housckeeper is
engaged it cannot make any difference who engages the nurse or housekeeper and
makes himself <responsible for paying her. When we come to deal, under heads (v)
and (vi), with non~-pecuniary losscs, a legal relationship between the c¢laimant
and the victim of the tort may well be essential, but we cannot see its

.relevance in the present context.,

(iv) Economic losses based on dependency

584 We now come to the type of losses with which claims under the Fatal

Accidents Acts are primarily concerned, namely lossces flowing from dependency.

9. BSee para.47.
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¥ Once again we are concerncd with strictly economic losses but, as alrcady

(10), they need not nccessarily be immediately quantified but may

pointed out
depend on an estimate of the loss of future prospects. Under the present.

law, if the breadwinner is killed, action may be brought on bechalf of his
dependants to recover the cconomic loss which they suffer thercby. When the
Fatal Accidents Acts were originally introduced(11> all cauges of action vested

in the victim of a tort abated with his dcath - actio personalis moritur cum

persona - thus rendering the plight of dependants grave indeed. But the right

of action affcrded the dependants by the Acts in cases of wrongful death has

(12)

victim's personal representatives can rccover both the loss he suffered and,

survived the abolition of the actio personalis rulc so that today the

on behalf of the dependants of a wide but prescribed class, any additicnal
economic. loss that they have suffered. Since any benefits rcceived by the
dependants as a result of thc death have to be sct-off against their claims,
these will be diminishced to the cxtent that the dependants succeed to thosec
damages as bencficiarics under the deceased's will or intestacy. But this has
certainly not rendered Fatal Accidents Act claims otiose, for in many cases

the loss to the dependants will be additional to, and greater than, the loss

to the dececased., Dependents may cqually suffer additional loss when the victin
is incapacitated instead of being killed cutright, but their claims thon are not
at present recognised by the law cxccpt when an action for loss of serxrvices is
possible, i.c, in practice only when a wife or daughter is injurcd. In moét

cascs this can be justified on the basis that, if the immcediate victim recovers |

damages for losg of futurc carnings, this will enable him to continuc to maintain
his dependants who, accordingly; neither nced nor should be given an independent
claim since this would lead to doubls récovery. This, however, is not always

so. If the breadwinner's cxpectation of life has becn roduced, neither the
nominal sum awarded for that nor thé damages for loss of carnings during his
expectéd life can lead to adequate compensation for his dependants. Nor will

a son who had to be taken away from Zton as a result of the father's injury be
adequately compensated by an award of damages to the faéher-five years later.

While steps would have to be taken, as they are undéf'fhé'FatalﬁAobideﬁ%éNAé%é,

to avoid double recovery, if dependants are to be adequately conmpensated fHey
need a remedy whether the injury of the breadwinner be fatal or not. :

59. Hence to proVide a remedy to dependants which would operate in the

same way whenever there was a wrongful -injury-whether or not it caused-death

would, it seems to us, be an eninently desirable rationalisation of the law.

For the present we assume that the remedy should be restricted, as clgims under

10, See para.49, supra.
I
| 11, Lord Campbcll's Act 1846.
i 12. By the Law Reform (Miscellanecous Provisions) Act 1934,
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the Patal Accidents Acts are treated as rpstrlcteo( 3>, to strictly econo:’

losses as opposed to those considered under heads (v) and (vi).

60. Under the Fatal Accidents dcts, claims can be brought only on behalf
of a prescribed class of relatives. This, however, has now become so w1de(14>
that it is difficult to secc why any prescripticn is needed and‘why recovery
should not be based gimply on the fact of denendency rather than on dependency
plus a legal relaticnship cmbracing almost every likely type of dependant. The
main classes of likely devendants who arc cxcluded are "common law" husbands or
wives {who clearly have a present dependency), divorced wives being paid
maintenance (which will normally ccase on the ex~husband's death), and'fiancées
(who are likely to have a futurc dependency). It seems to us that these classes
ought to be included. Morecver if the victim was in fact maintaining in whole
or in part someonc who does not happen to be a blood relation or legally adopted
(for example someone over whom the victim has accopted the obligations of
guardianshin) we do not see why that dependant should Be-demied a claim.
Specifying a rclationship has, berhaps, fulfillced cne desirable purpose in

that it has snabled the courts to hold that one cannot under the Fatal Accidents

(5) g

would, howover, be possible to exclude that type of dependenhcy without having

Acts claim for a loss flowing solely from a commercial association

to specify prescribed classces of relations.

61, Hence, if claims, whether for fatal or non-fatal cases, were to be
restricted to definite economic losscs, we are inclined to think that there
should not be a fixed list of relatives but that the right of rocovery shoula
depend on the fact of dependence in ecach case, This, hcwever, is another
point on which we wouid welcome views, If there is to bo a fixed list we feeol
strongly that it should be the same whother the injury inflicted by the tort-
feasor leads to death or mercly to injury. It could thercfore hardly be
narrower than the present list under the Fatal iccidents Acts and a strong
case can be made for widening it so as to aveoid the present exclusion of the

(16)

common law spouse .

13. Sce para.63, infra.

14. It includes spouses, children and grandchildren (lawful, illegitimate, stop
or adopted), parents (including stop—parcnts), grandparcnts, and brothors,
sisters, aunts, uncles and their issuc: Fatal Accidents Acts 1846 and 1959.

15. Burgess v. Florence Nightingale Hospital [1955] 1 Q.B. 349, where it was
held that a husband could net claim for the loss of his wife as a pro-
fessional dancing partner. Contrast Mankin v. Scala Theodrome Co. 19471
K.B. 257 where damages in comparable circumstances werc reccovered in an
action for losg of SterCbS.

16+ At proscnt the chllqrbn of an 111101t union can recovbr but not 't;hb uthur
artner in thgt union, :
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(v) Loss of services, companionship and parcntal carc

62.. We now come to various types of loss which arc not of a definite
financial character. They include, on the one hand, losscs which may at prescnt
be recoverable under the action for loss of services and, on the other hand,
losses which under the present law arc probably not recoverable at all., The
principal illustration of the first type of loss is wherc a2 wife is injured.

In these circumstances, as we have scen, the husband can at present recover

from the tortfcasor damages designed to compensate him for the loss of the wife's
services and companionship (consortium). If he engages a housckeeper to perform
her domestic duties while she is incapacitated he will heve suffered a definite
financial loss which will be recoverablo, More probably, however, the other
members of the family will rally round and undertake the domestic dutics formerly
performed by the wife., In that cvent the husband, in an action for loss of
scrvices and consortium, will recover only an arbitrary conventional sum in the
neighbourhood of £200(17), Tllustrations of the second situation, in which at
present nothing is recoverable, arc where the wife is killed(18), where a
husband is injurcd, or is killed and the wife suffers no direcct pecuniary loss
theroby(19), where young children (not rendering services to their parents) are
killed ox injurod(zo), or where parents are killed or injured and the children
suffer no pecuniary loss but are deprived, tomporarily or permenently, of

parental care.

63, LS we sce if, inqéll these cases the husband, wife, parents or childroen
suffer a loss which is something more tangible than gricf alone. Where a wifc
‘and mother is killed or injurcd it may be that she will be replaced by a paid
housekeeper(21); but‘if there is a daughter old cnocugh the probability is that

she will perform that role and that nc dircet pecuniary loss will be suffered by

the family. Few will deny that there is a loss. Yot except in cases in which

there is an action for loss of scrvices it scems that nothing is at present
~recoverable in respect of it. In onc case, it is truc, the court cxpressed

a willingness to award damages in rospect of such a loss., That casc,

17, Qi.WCufts v. Chumlcy, supra, pora.4b,

18, An action for loss of scrvices carmot be brought if the immediate victinm
is killed: admiralty Cormissioners v. 8.8. hmerika [1917] 4.C. 38, H.L.

19. The wife cammot sue for loss cf the husband's consortium (Best v.
Samucl Fox & Co. [1952] A.C. 716, H.L.) and claims under the. Fatal
Accidents Act arc limitcd to pecuniary loss: Povec v. Brown (1964) .
108 Sol.J. 219. ' o

20, 1In these circumstances their parcnts normally suffer no pecuniary loss and
may (ec.g. if the child is killed) gain financially since they nc longer
have to maintain the child,

21, As in Cutts v. Chumlcy, supra. para.4é.
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(22)

the - 1ntermretatlon of the word "damage" in the Varsaw Convention which is

Preston v. Hunting Air Transport

’ if
. arose aut of an air a001dent and tarreu on b
£

incorporated into our. aomestlc law by (now) the uarllage by Air Act 1061. A i
widowed mother of two ohlldren aged 3 and 4 years was killed in an air crash. i

Ormrod - J. sald( 3) that thD questlon vias whether the damage to them:

_"should be calculated purely on what may be estimated as the financial
loss which these infants had sustained, or whether it should be calcul- 5
ated on the broader basis of the loss which they inevitably must have
sustained beyond the actual financial lcss by the fact that they lost %
their mother as young children aged some three or four years, who were
at the time of her death already deprived of a father".

He concluded that:

"] must take into account, in calculating any sum which should be awarded
to them, something more than the purely financial loss and award some sum -
a sum extremely difficult to arrive at - for the loss they have sustained
by reason of the fact that they have lost the care, of their mother at an
age when probably they needed it most®.

In the light of these remarks, it comes as somethin‘ of a shock to observe that

all that the two of them were auarded in resmnect of the non-financial elemenu

,(24)

Act the court has refused to follow Ormrod J's decision and has ruled that only

in their loss was £400. In a subsequent case under the Fatal Accide nts

strict financial loss is recoverable.

64, Should such damages be legally recoverable? One thing seems -to be

clear, whatever the rule, it should be the same for fatal and for ncn-fatal

(5)

recoverable in cases of fatal injuries, but may be recoverable 1n_othbrlcases if,

injuries. The present situation, in which non-pecuniary losses are never

but only if, the relationship with the imnediate victim is such that an action

for loss of services is available, seems indefengible,

654 As we see it, the case for allowing non-pecuniary loss to be recoverced
is:~
(i) The loss, though difficult to quantify, is a real and serious one,
(ii) At present damages are recoverable in some cases and it would be diffi-
cult to justify a reform of the law which would result in theilr never

being recoverablec.

22. [1956] 1 Q.B. 454.

23, At p.461.

24, Peved v. Brown (1964) 108 Sol.J. 219.

25, Preston v. Hunting Air Transport, supra para.63, a decision to the con-
trary must be regarded as of QublOUb authorit;. It is not really possibl
to argue that the words of the arsaw Convention and the Fatal Accidents .

Act are sufficiently diffcrent fto justify an award of non—peounlary loss
under the former but not under the latter.
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@i‘he case against recovery is:-~ _ A
(2) The law should not take account of losses which are impossible to
calculate. )
(b) Damages, if allowed, could only be assessed as arbitrary conventional

sums ~ as indeed they are at present in the few cases where they are

(26)

recoverable and conventional sums are inconsistent with a com-
pensatory theory of damages.

(6) If non-pecuniary leoss suffered by infant children were recoverable,
insuperable practical difficulties would arise. The tortfeasor (or
his insurers) would never be safe in settling with a victim who had
infant children. The latter might, and indeed generally would, have
suffered some non-pecuniary loss and without the approval of the
court their claims could not be disposed of.

Before further exploring these pros and cons it seems desirable to mention the

final type of loss (grief) which raises similar problems.

(v) Solatium for grief

i . .
66. Obviously people are likely to suffer gricf when their nearcst and

{ dearest are killed or injured. This, however, is not a type of loss which

Znglish law has ever openly rocognised as recoverable. The position is difforcnt

in the Civil law countrics, including Scotland. In Scotland a distinction is

drawn, in cases of delicts causing death, between patrimoniél loss and a
solatium for grief and distress, and husbands and wives and ascendants and
descendants can claim for both(27). South Australia has by statute adopted the
Scottish concept and coupled it with a legislative prescription of the sum to be
awarded. By ss.23A, B and C of the {rongs Act 1936, introduced in 1940, in the
case of the death of 2 child the court may award the parents a sum not exceedins
£500 and in the case of the death of a spouse mdy'awara the other a sum not
excecding £700 by way of solatium for the suffering caused>by the death, Kearoex
home this has recently been taken up by the Republic of Ircland. By s.47(28),
of the Civil Liability Act 1961 (no.41) the court is cntitled to award
dependants cntitled to claim for pecuniary loss in fatal accident cases
reasonable compensation for mental distiess not cxceeding £1,000 in all, ,
This was originally introduced on an cxperimental basis for three years(zg),

but since it was thought to ﬁéfk setisfactorily, the time-linit has’ now-been

26. Approximétely £200 per head: cf. Cutts v. Chumley and Preston v. Hunting
Air Transport, supra.

27. See D.M. Valkor: The Law of Delict in Scotland, pp.722-733.
28. Sce subs.(1)(a)(ii) and (b). o :
29, See ibid. subs.1(d).
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(30)

removed . Y

.

67. There is, however, an indirect woy wheredy in Ingland members of a

fanily may obtain a solatium for mental distress in cases of fatal accidents.
. 1 . o 1 .

Since 1934(3 ) the porsonal represcntatives of the person killed as a result

of megligence can sue on behalf of the cstate for the non-pecuniary less

" guffcered by the deceasc (pain and suffcring and loss of cxpectation of life).

The effect of this is to give members of the family something over and above

1

howover, it is a bencfit which has

(@]
0
[6))
<
=
i
[¢
H
-
¥
[42]
e

the pecuniary loss which thej
to be sct-off against their claims for pecumiary loss it rarcly has much
effecct. To allow noﬁ—pocuniary loss to be rccovered for the benefit of the
ostate rather then the victinm himself has been rmuch-criticised and is difficult

to support.

Possible Solutviones te the Problems raisod by (v) and (vi)

68, Scluticn I  One possibility would be to restrict recovery, in both fatal
and non-fatal cases, to pocuniary loss, i.e, to say that in no circumstances
are any damages rcecoverable undcer head (v) cr (vi). This would prosorve the
prosent position in fatal accidents but alter it in those non-fatal cases vhore
an action for loss of services and consortiwm lics under the present law, This
sclution is, in effect, that favourced by Lords Porter and Goddard in Best v.

5. (32) v

Samucl Fox & C . It would, howcver, produce what some would regard as an

4
e

ancmaly that a husband could rccover demazes for loss of the wife's scrvices

whore he could prove that he had suffered actual pecuniary loss in replacing
1,

them but could not recover anything if the other mombers of the family had under-:

taken her dutics. It would also mcan that

-

10 regard at all would be paid to

loss of comfort and sceicty (consortium). This tco would be regarded by some

as anomalous. In Begt v. Samuel Fox & Co. Lowr Reid(BB),

(34) ;

curred in by Lerd Ozkscy , sailds

in an copinion con-

Ty the ¢ld cascs a number of werds are used to describe the husband's

less or damege, He hag, by the act o o wrongdoer, lost his wifc's
services, assistance, comfort,; socicty, ste. Sometimes the word con-
sortium is used in conjunction with cnc or morc of thesc words; sometimes
it appears to be intended to include thom .... » But it would scem that
there was only onc causc of action in respect of all these matters. There
was not onc action for loss of censortium and another for loss of scrvitiun,

30. By the Civil Liability (Amondnent) Act 1964, s.6 and Sch. Sec on these
scctions, Knight: Some Aspccts of Damages under the Civil Liability Acts
1961 and 1964; (1966) 1 Irxish Jurist (¥.S.) 35 at 50-58.

31. I.e. since the Law Reform (Misccllanccus Provisions) Act 1934 abolished
the rule that personal actions do not survive.

£19527 A.C. 716, H.L. at 728 and 730.
Ibid, at 735-6.
Ibid. at 734.
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!!Ej and in the same cause o0f action loss or 2amage under any of these heads
could properly be taken intc account, though often the main cmphasis might
be on the value of the scrvices or assistance which the husband had lost.
eees 1 can sce no sign of any differcence in quality between his right to
her assistance and his right to her scciety, and indeed it would be diffi-
cult to say wherc in fact assistance cends and socicty begins, cither today
or in the Middle Ages.. No doubt her scrvices and assistance had an
additional wvaluc bocausc her comfort and socicty went with thoem. I do not
think that conscrtiun was an abstraction: it scems to me rather to be a

| nane for what the husband enjeys by virtue of a bundle of rights, some
> 0] . . .

hardly capablc of precise definition.
Many would think that this vicw of the law displays sound common sensc and that
far from abolishing the husband's right of recovery a similar wight should be
conferred on the wife when she is wrongfully deprived of her husband's assistance
and socicty, As husbhands who bring home the pay packet and help with the
1 . . N
| washing~up we should be the last to deny that this onhances our value; but we
| should not like to think that this ropresents cur only value. On the other
hand adoption of this solution would certainly have the nmorits of simplicity,

avoiding as it would the incevitable complications which would avise if any
]

of Solutions 3~5 werc adopted.

69. Solution 2 The second possibility would again be to restrict recovery

in both fatal and nen-fatal cascs to pecuniary loss bub. to substitute for the
é personal reproscntatives! present right in fatal cascs' t¢ rccover damages for
non-peecuniary loss, a rule that the tortfeasor should pay a fixed sum into the

cstate of tho deceascd. This solution is based on the suggestion of Lord Devlin

a(35)

o

in thc recent case of Maylor v. Yorkshirc Elcctricity Boar There, speaking

i | - of the difficultics of asscssing Camages for loss of e#pectation of life, he
(56 Sias ST i : AR O
sa1d<3 ):-
"To arrive at a figure .... is a matter for compromisc and not for julicial
deternination ... . It-would, I think, be a great improvement if the hezd
of damage were abolished and roplaced by a short Act of Parliament fixing a
suitable sum which a wrongdcer whose act has caused death should pay into
(=) h o
the cstate of the deccased.™

The effect of this would be that those who succceded to the dcceased's cstato

would be copenly compensated for the non-pccuniary loss which they suffercd undor

heads (v) and (vi). By providing that payment should be made to the cstate

instead of to individual nmembors of the family (as under>solu£ions 3, 4 anc 5)
the practical difficultics of settling acticns, cspecially where infants were

| involved, would be avoided. On-the ofher hand the fixcd.sum.might not in fact
cnure for the benefit. of those members of the fanily Whé_had suffered the non-

pecuniary loss; the dececased night have left a will which cut out his wife and

children or, on intestacy, all night go to the wife and nothing tc¢ the children.

Unless those disinhorited resorted to proccedings under the Inheritance (Family

| 35. [1967]1 2 'w.L.R. 1114, H.L.

? 36, At p.1128. Still more rccently this was supported by Donaldson J. in
Barker v, Jilloughby [1968] 2 7,L.R. 1138.
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Provisicn) Act 1938, the result night scem unfair,
“70. Sclution 3  The third possibility, a variation of the second, would be to

.(37)

follow South Australia and Ireland and to provide for a maximum sum that

would be awardod to members of a prescribed class cof relatives in respect of
é t

non-pecurtiary loss whether unfer head (v) or (vi). If this were dons it would
have to be decided whether, as in South Australia and Ireland it should apoly
only to fatal cases cr whether to beth fatal and non-fatal, and whether it
should be coupled with the aboliticn, as suggested in solution 2, of any right
of personal representatives to recover on behalf of the &statc damages for pai
and suffering and loss of cxpectation of life. In pfinciple we should favour
2 common sclution for both fatal and non-fatal cases. But one could hardly
abolish the victin's right to damages for non-pccuniary loss in non-fatal
cases., If therefore payment of a sclatium for non-pecuniary 1oss were to be
awarGted to rclatives in such cases this would have to be additional to the
damages for non-pecuniary loss rccovered by the immediate victim. In fatal
cases the right of the personal representatives to recover such damages could
well be abolished, Difficultics might ariso;‘howover, in cases where fhé
injured victim lingercd on and it was not knovm for some time what the outcone
was going to be(38>. A further difficulty, and this applies both to solutions 2
and 3, is that any fixed or maximum tariff tonds to become unrealistic with

(39)

falls in the purchasing power of the currency Damages assessed by judicial

deeisions, cven if conventional sums are awarded, arc in theory more casily

a(40) .

adjuste

37. Sce para.66, supra.

38, Cf, Androws v. Frecborouzh [1967] 1 Q.B. 1. If,.in such a case the
injured victim lingered on and was ccnscicus the relatives night wish to
spend freely on extra comforts but would neot know how far these would be
recoverable until the ultimatc outcome. 6f the accident.

39. This has causcd particular difficulty in the U.S.A. in the case of those
States which, in their Wrongful Death statutes (ecquivalent to our Fatal
Accidents icts), limit the amounts recoverable for peecuniary loss. This
could be avoided if the statute prescribed a sum but dirvccted that it was
to be automatically adjusted upwards or downwards according to fluduations
in the purchasing power of the £, '

40, Thus the conventional figurs of £200 fixed in 1941 for loss of cxpectation
of 1ife (Bemham v. Ga~bling [1941] A.C. 157, H.L.) has now been adjusted to
£500, cquivalent to the fdlin the purchasing power of the £ by 2% times:
Noyloxr v. Yorkshire Elcctricity Boaxrd [1967] 2 W.L.R. 1114 H.L. . But, as
Lord Upjohn pointed out, the adjustment has taken place "by fits and starts
rather-than by any estimation of the purchasing power of the pound':
at p.1130. Note.also Bishop v. Cunard Thite Star Line [1950] P.240 in
which it was held that damages crystallised at the date of the tort (1941)
and that no adjustment could be made for depreciation between then and tho
date of the trial (1950). S
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AQE%. Solution 4 The fourth possibility would be to adapt solution 3 so that

t

there would be no fixed statutory meximum to the sum that could be awarded to
relatives., In othor words a member of the family who could prove that he had

‘suffered non-pecuniary loss, whether under head (v) or (vi), becausec of

temporary or permenent locs of the company and comfort of the wife, husband,

child or parcent, or because of gricf, would be ontitled to recover whatever
damages the court thought recasonable. This could be coupled with abeclition of
the personal reprosentatives! right to sue for non-pecuniary loss suffered by

the deceased.

72, Solution 5 The final solution would be to adopt solution 4 but to
disallow, as at prcsent, any solatium.for.gricf. In other words, damages undorx

head (v) would be rccoverable but not those under head (vi).

73 At prosent we find curselves unable to cxpress any firm or unanimous
prefercnce for one or other of these sélutions, As we sce 1it, the case for
allowing non-pecuniary loss to be recoverable would be a strong onc were it not
for objection (c) in para.65, where there are infant chiléren. On the other
hand, those countries which allow clains for solatium do not appear to have
found that infant claimants cause insuperable difficultics. Nor do they in
ingland where they have pecuniary claims under the Fatal Accidents ict, and if,
as suggested bolow<41), a éimilar procedurc were adopted in non-fatal cases it
is arguable that the difficulties would not be unsurmountable. We do not think
that in fact there viould be much difficulty if non-pocuniary loss could be taken
into consideration cnly when therc is also a clainm for pecuniary loss. What

we rogard as a grave Gifficulty is the posgibility of a claim fér'non—pecuniary
loss alone., In overy casc where a parcnt is killed or injured infant children
must suffer to some oxtent. The wrongdoer could never settle the claim unless

the court approved the scttlement on behalf of the children.

4. Thore are, as we see it, threc possible answers to this particular
problem. One is to adopt solution 2 as a rcsult of which there would be no
individual claims but mercly a payment to the estate in the cvent of death.

It has alrcaly been pcinted out that this could produce somewhat unfair results.
Horeover it would mean that non-pecuniary loss would be recovérabio in fatal
cases but ncver in non—fatél coses, and this scews an undosirable result. The
sccond answer would be to provide that non-pecuniary loss should be wocoverable
only by those who had ols: suffered pecuniary loss. This, és pointed out in
the nreceding paragravh, would solve-moétiof the difficultioss - Like the first

(42)

enswer it woulld also have the adventage that if, as we have suggtsted y Thoro

41. DParas.80-84.
42, See paras.54, 57, 60 and 61. Co .
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is no need fo prescribe the class of relatives who can claim for pecm‘lia"r.:bss, ;
a prescription of a class could be totally aveided. But it would give rise to f'
anomalous results. The family could suffer substantial non-pecuniary loss 4
without any pecuniary loss at all; why should the former loss not be recoverable??
In some cases the question whether pecuniary or non~-pecuniary loss is suffercct
may Gepend sclely on whether scmeone is cmployed to stand in for the immediate
victim or whether the family rally rounc. The thirc possible answer is to pro-
scribe a narrow class of rclatives entitled to claim for non-pocuniary loss and
to exclude children, If that were done .claimants might cither be limited to
parents and spouses or cxtented to grandparents or cven collaterals or other
acdult members of the same household, If non-pecuniary losses are to be recover-
able on their ovm the proséription of a class of relatives entitled to clain

canmot casily be avoided.

75 Having regard to the above considerations we shall welcome views on
vhich of these solutions should be adopted and, of course, any alternative

suggestion.

76. We are all agrced that if recovery of non-pecuniary loss is permitted
in any form the clain should be personal to the member of the family concerned
and should not be onforccable by his personal represcntatives on his death.

The opposite result would be coven more objectionable than the prescent survival
cf the victim's own claim fox non-pecuniary loss and could result in unjustifiabls

i (43)

double rocovery

Form of “ction

T There arc four possible methods whercby rocovery by the family could
be obtaincds ‘ '

(1) By allowing the immodiate victim, or his perscnal rcpréscntatives, to
recever with no right of reccupment from him by the membors of the
family concerncd, '

(ii) By individual claims by cach membor of the family concorneds,
- (iii) By a systom analogous to that under the Fatal hccidents icts.
(iv) By = representative action by onc member of the family on behalf of
himself and 21l others having claims.

'\(44) ,

78. In our view method (i) is, as alrealy stated appropriate to

recovery of losses arising from bencfactionsg to the vietim, though cven here we

43. A. is killed end his wife and infant chilld suffer non-pecuniary loss as 2
result... Before their claims arc scttled the child dics, If the wife is
allowed toc pursuc his claim as his personal ropresentative and successor to
‘his ecstate she will receive an undescrved double solatium in rospect of
her husband's death.

44, Para,.50.
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@hould favour use by the court of a pover to give dircctions or to obtain under-
takings. Buf, in our vicw, this would not be appropriate in othcr cases. There
are obvious objcctions to allowing other people's claims, which might be sub-
stantial, to depend cntirely on the initiative of the immcdiate victin, or to
lecaving restoration of sums recovered entirely to his sense of moral obligation.
Morcover, in the absence of a definite legal obligation to hand cver damages
recovered, personal represcntatives might be in an embarrassing position, and
there would be a liability to estate duty on the whole of the net damages

recovered if the immediate victim died before handing over the shares of othcrs.

79. The obvious objcction to method (ii) is that the tortfeasor would have
to deal separatély with each member of the family with an actual or potential
claim and could not be surc that he had achicved a full and final settlement
unless he ncgotiated with overy possible claiment. If actions were brought it
would no doubt be pessible to provide by rules for the actions by the Varioué
claimants to be comsolidated but it would be difficult to preclude cach party

from being separately represcnted with increased costs,

80C. We are thercfore inclined to favour a systen of claim-linkage. One wg
of achieving this wculd be mothed (iii) based on the present practice under the
Fatal iAccidents sct. Under this only one action can be brought,nornmally in the
nane of the deceascd's personal reproscntatives, giving full particulars of the
persons for whese benefit the action is brought(45> (iﬁ practice this is ccuplcd
with an action by the pe}sonal ropresentatives to reocover damages to which the
deceased was porscnally entitled). If, however, there is no personal reprc-
sentative or if he docs not comience an action within six months, all or any

of the rclatives cntitled to the benefit of the Jlct may sue on behalf of all
claimants(46). If analogous provisions aprlicd in the case of non-fatal injury,
only onc action wculd be allowed on behalf of all the relatives and normally this
would be brought by the imnediate victim and be coupled with his personal action.
If, however, he did not Bring an action on their behalf within a reasonable tinmg
any relative would bo entitled to do so on behalf of himself and the othersf

We suggest, howover, that six months is too short and that twelve nonths night

be betber., ¥We shall welcome views on this,

81, We do not think that to follow the pattern of the Fatal Actidents Acts
would make sottlements of clains unduly difficults Initially the tcrtfeasox
would deal only with the immediatc victim and could make him an offer of a lump

ssum to include the personal elaim of the vietin and the clains of the relativos.

.

45, Tatal Lecidonts Act 1846, s.2.

46. Ibid, s.3 as amended by Fatal dccidents Lct 1864, s.1 and Law Reform ;
Linitation of ictions, cte.) Let 1954, s.3.. - '
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1t wé’uiid’ then be tip to the victinm to consult wifh the relatives to decide W&mr
fhe‘lump sum should be accepted and, if so, how it was to be apportioned among
“the varioué claimants. If infants wore involved it would be necessary to
sccure the court's approval(47) but this scems unaveidable if the intcrests of
infaﬁts arc té be properly protected. And where infants were concerned the court
wrould kecp'control over the amount recovercd until the infants attainod full
(48).- But since the procedurc in this regerd was simplificd and cheapencd as
a rcsult of s. 19 of the Adninistration of Justice Act 1965 we do not think that
it can be regorded any lonbgr as wnduly cumbersone. If the immediate victim
delayed in taliing proceedings and these were instituted by another relative,
the tortfoasor would then have to deal with the latter so far as concerns’ the

relatives' clains, but this is unlikely to occur often.

82. The principal objection to this solution is that a system which works
whon one already has fiduciarics (the porsonal represcntatives), might not work
in non~fatal cases where the immediate victim, not previously in a ficduciary
position, would find himself conducting ncgotiations and actions on ‘behalf of
others as wcll as himself. This nmight nct be acceptable to him or to those
others. The fact that the immeliate vietin might object presents no,insdperable
difficulty, for as we have suggested, he should be unaor no compulsion to pursuc
the other's claims and if he did not another relative should be entitled to do so.
It may be objected that there might then be disagreement on the choice of

(49)

relative . Howover no choice scems to be requisite, Under the Fatal

Accidents Act 1864 on default by the persgnal.represéntatifcs the action can be 3
brought "by or in the name or names of all or any of the persons (if morc than onc)i
for whose benefit such action would have heen brought™ if brought by the personal
representative., Hence all claimants could be joint plaintiffs if they wished,
and, as we understand it, if onc started proceedings the otheis could apply to be
Joined., 4 similar rule could apply whencver the imﬁcdiate victim did not bring

the action, and, perhaps, should apply cven if hoe did.
‘83. Finally, method (iv) would be to troat the rclatives' claims as

suitable for a rcprescentative action under R.S8.C. 0.15, r.12, This Goes not

appear to have any obvious alvantages over nethed (111) and tc suffer from the

47. R.S.C. 0.80, rr.11 & 12, -Sec Dictz v. Lennig Chemical Ltd., [19671°3 W.L.R.
165, H.L, : ,

48, Ihid, r.13.

49, This doecs not seen to have caused any Gifficulty in cases under the Fatal

7 hceidents dct, but there suit otherwise than by the personal.represcntatives
is a rarc occcurrcnce since the »ersonal represe nhathbS arc eldarly under a
cuty to pursue the claim on behalf of. the estate and, in practice, cqually
regard themsclves as under an obligation to pursue the claims under the '

Fatal .Lccidents act. L
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ﬁg!%isadvantage that two separate proceedings would always be needed, one on behalfl
of the immediate victim and the other on behalf of the family. No doubt the
two actions would be heard together but this would not wholly obviate the
disadvantages regarding costs and settling claims., If, as suggested in the
preceding paragraph, the other relatives were entitled to apply to be joined
even when the immediate victim was suing (thus. not equating him with a personal
representative in a fatal claim), method (iii) seems simpler and more advantageous

than a revresentative action.

84. Accordingly, our inclination is to favour method (iii) but we shall

welcome views on this.

Effect of contributoxry negligence

(50)

victim was guilty of contributory negligence the claims of the relations should

85. As in claims under the Fatal Accidents Act , if the immediate
be reduced proportionately. -As already pointed out(51), the Law Reform
Committee considered that this should apply throughout. Although we have
suggested that a different view should be adopted where the sole question is

how the damages recoverable by the immediate victim should be divided between

him and a behefactor(sz), this does not apply in the present context since the
damages recoverable by the relatives increase the total damages recoverable

from the tortfeasor. Clearly the same rule should apply whether or not the

injury to the immediate victim is fatal and it scems clear to us that the rule
laid down in the Patal Accidents Act is right; part of the loss flows not from
the tort but from the victim's own ncgligence and the tortfeasor should not be

required to pay for this. . E

Provisional Conclusions

86. Accordingly our provisional proposals under these heads are as follows:
(a) The husbend's action for loss of the wife's society and services or
of a child's service ' should be abolished. ,
(b) In the immediate victim's claim for damages against the tortfeasor,
payments or other benefits received by him from relatives or other

(53)

benefactors should be ignored , but the court should have power in

appropriate cases to give directions or obtain undertakings regarding

restoration to the benefactor (paras.41 and 50).

50, Law Reform (Contributory Negligence) Act 1945, s.1(4).
51. Para.25, supra.

52, See para. 35, supra.
53. This is probably the position under the present law: see para.10 and, as

n

regards claims under the Fatal Accidents Acts, Rawlinson v, Babcock & Wilcox
(19671 1 W.L.R. 481.
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(c)

(a)

(£)

(g)

(h)

(3)

(k)

87

.Other pecuniary losses suffered by members of the family as -a reS\’

of the injury to the victim should be recoverable whether or not the
injuries arc fatal (paras.52-61).

Recovery should cxtend to the reasonable cost of such visits to the

" victim's hospital cr sick-bed as were naturally to be expected in the

circumstances (paras.52-54).

Claimants should not be restricted to a prescribed class of relatives
and dependants; anyone who has suffered pecuniary loss which flowed
from or was a reasonable consequence of the wrongful injury or dcath
should be entitled to recover (paras.53, 54, 57 and 60). ‘

We have, as yct, formed no concluded view oh whether non-pecuniary
losses should be recoverable and, if so, to what extent and-on what
basis (paras.69%-75).

If non-pecuniary loss is to be recoverable it will be necessary 1o
prescribe the class of relatives and dependants entitled to claim,
unless either (a) non-pecuniary losses are restricted to fatal cascs
and arc compensated by a payment of a fixed sum to the deceased's
estate or (b) claims are limited to those who have also suffered
pecuniary loss, If a class is prescribed it”should probably- exclude
infant children (vara.74). ,

If non-pecuniary losses of rclatives and dependants are to be reqcverablo
on any basis, the immediate victim's claim for non-pecuniary loss in
fatal cases should not survive for the benefit of his estate (paras.
70-72). Nor should the claim of the rclative or dependant for non-
pecuniary loss survive for the benefit of his estate (para.76).

The best solution to the problem of reducing multiplicity of claims
(paras.77-84) might be to apply to non-fatal cases a similar'preceduie
to that under the Fatal Accidents Act whercby only onc action can be
brought on bchalf of all those entitled to claim. This should normally
be brought by the. immediate victin but where he delayed unreasonably
any or all claimants should be entitlcd to institutec one action on
behalf of all thosc entitled (paras.80~82). ‘

The immedizte victim's contributory negligonce should reduce the

amount recoverable. (para.85)

As will be scen, thesc proposals retain the basic cohcepts of

"replenishment of the family pool" and "claim linkage" which we put -forward in

our carlicr and limited. round of consultation, But they attempt to mee} the

objections which were maée to these proposals, and in particular the objections

that the range of relatives to be protccted was 00 narrowly.defined and that

it was unsatisfactory to deny them any lcgal entitlement. We also think that
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: (;Qf new suggestions would have the desirable conscquence of removang musy v
f the present arbitrary distinctions between fatal and non—fatai-ihjﬁries..:ﬁe
would emphasize, however, that our views are merely provisional and, in somec
cases‘unformed? and that before coming to a final conclusion we invite vicews
én the qucstioné raised in the foregoing paragraphs which can be sunnarised ag
follows: . -
(1)( If a husband's right to'damages for loss of his wife's society and
. secrvices or loss of a child's sexrvice is to be abolished, is it
accepfcd'that.a now remedy must take its place? (paras.46-48), If so:-
(2) Is it accepted that in so far as relatives have made payments or con-
ferred benofits which mitigate the damage of the immediate victim,
j such payrients or benefits should continue to be disregerded in

asscssing his damages and that the victim should not be under any legal

obligation to restore to the rclatives unless the oouffuéthcrwisé
directs? (para.50). .

(3) As regards other losses incurred by members of the family is it accepted
that pecuniary losses of the classes referrcd to in para.49(ii)-(iv)
should be recoverable? (paras.52-61).

(4) As rogards these pecuniary losses is it accepted that claimants (in
cither fatal or non-fatal cascs) shculd not be restricted to a
definitely prescribed:class? (paras.53, 54, 57, 60 and 61)..

(5) As regards non-pecuniary losecs which of the possible solutions sct
out in paras.68-72 is the best? (paras.73-75).

(6) Is it accepted that if hon-pecuniary family losses werc recoverable
in fatal cases, the dcoceased's own claim for non-pecuniary loss should
not survive for the benefit of his cstate? (paras.70-72)..

(7)* Is it accepted that, if non-pccuniary family losses were recoverable,
they should not survive for the benefit of the claimant's ecstate?
(para.76).

(8) As reserds procedure, is it accopted that, of the four possible methods
set out in para.T7, method (iii), a gencralised procedurc analogous
'to that at present operating under the Fatal Accidents Act is the best?
(paras.79-84)., If so, should the other members of the family be
entitled .to apply to be joincd as plaintiffs in an action by the
immediate victim (pdra.82) and after what period'of delay‘b&l%he
immediate victim should they be entitled to bring proccedings

~ independently of him? (para.80).
(9) Should the emounts rccoverable by the family be reduced proportionately

to any contributory negligence of the immediate victim? (para.85).
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(4) _SEDUCTION - - | ’
88, - We have no doubt that the father's (or other master's) right to
damages for the seduction of his un&arrlﬂd infont daughter (or other female
servant) should be aoollshed(54) and not replaced by any other cause of action
vested in him., This does not mecan that we are satisfied with the present -
affiliation law and procedure cnabling the unmarried mother to recover maintenancc
from the putative father. OCn the contrary, we are convinced, as we have alrcady

455

indicate , that a thorcughgoing revicw of this branch of the law is needed

- and some steps in that dircction are alrcady being taken. But the retention of
any right of ac?ion by the father or mother of the girl appears to us to be
(56 A

indefensible .

(5) INTICEMENT OR HARBOURING OF SERVANTS
(57)

89. As already peinted out this type of action is, for all practical

purposes, extinct. In modern times its place has been taken by the actions for

(58) (59)

or for conspiracy or intimidation .and thesc

(60)

adequately provide such remedy as is needed . No one hdas suggested that thore

inducing a breach of contract

ig any valid reason why this aspect of the action for loss of scrvices should

not receive its quietus and we so recommend,

54. Already legal aid is denicd in this type of action: Legal Aid and Advice
het 1949, 1st. Sch. Part II; 1(e).

55. BSee our Publishced Torking Paper No.12 on Proof of Paternity and our
Sccond Annual Report (Law Com. ¥o.12) para.80.

56. e are unable to sharc the opinion cxpressed by the Council of the Law
Society that thesc views "cut at the very root of family stability and
that it is necessary to retain some right of action in respect. of
seduction in order to express the public disapprobation of such conduct.
To remove all such rights is to open the door tc any man who might
otherwise be deterrced from immoral conduct by the knowledge of the risk
he might be running if such a right existed". The Council do not dispute
that an action vested in the father in the ovent of his dmughter's pregnancy
has proved an ineffective sanction against pre-marital intercourse.

57. Supfa, para.7(5).
58. I.c. the rule in Lumley v. Gye (1853) 2 E & B, 216,

59, Rookes v. Barnard [19641 A.C. 1129, H.L.; Stratford v. Lindley L1965]
4,C. 269, H.L. and sce Trade Disputes iAct 1965.

60. They would not nccessarily cover the harbouring of a pervant known to
have broken his contract, but such an action will fail if the employec
would not in any cvent havc returned to his employcr:s Joncs Bros.
(Hunstanton) Ltd. v. Stevens [ 19557 1 Q.B. 275. Hence this rosidual
~aspect of the action is valucless, for "it is hard to see how a plaintiff
could ever rebut this, especially in a state of full employment”. Salmond:
" Torts (14th Ed.) p.501n.
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%6) ENTICEMENT OF SPOUSE OR INFANT DAUGHTER

90, Enticement of an infant daughter should obviously stand or fall within
the analogous action for seduction and we have nc hesitation in recommending
that it should fall., It harcly scems to have any independent life. However,

enticement of a spouse has; though actions are infrequent they do occur. As
already pointed out(61) they are closely rclated to claims for damages for
adultery - the old action for criminal conversation now superseded by a
statutory remedy(62). We dealt with this, and incidentally with the action
for enticemcnt, in our Woriing Paper cn Financial Belief in Matrimonial

(63) (64)

where we oxpresscd a profercnce for abolishing both actions

Causes

91. Comments so far received on our provisional proposals in that Working
Paper suggest that public opinion would favour the abolition of the action for
enticement and of any claim for damagses for adultery not coupled with a petition
for divorce or judicial separation, but that there would be objection to a
total abolition of claims for damages for adultery. Public opinion, it is

said, will demand that damages be rocoverable in divorce proceeaings from the

wealthy seduccr of a poor man's wife.

92, Our prefersnce is still for total abolition of both actions, but we

are awaiting further views on the proposed abolition of damages for adultery.

In the meantime we have no hesitation in proposing the total abolition of the -

action for enticement.

61. Supra, para.7(6).

62, Now Matrimonial Causes fct 1965, s.41.

63, Published Working Paper No.9, paras.i28-142.
‘64. At para.i42.
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