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NULLITY OF MARRIAGE

Introduction

Scope of Paper

1. This Paper, in accordance with the terms of item XIX of the Second
Programme of Law Reform of the Law Commission, will examine the existing
law of nullity of marriage, the division of annulled marriages into void
and voidable ones, whether the existing law and this division are
satisfactory and whether any alteration is desirablevih°thé‘status~or
effect of voidable marriages. The law of marriage, (i.e. the law
governing the rites and ceremonies of marriage), the jurisdiction of the
oourts and the recognition of foreign decrees are outside the scope of

the Paper.  Polygamous marriages are also outside its scope.

2. While the Law Commission has reached conclusions on some matters
and has put forward proposals in this Paper, such conclusions and
proposals are provisional only and may well be modified in the light of
the views expressed in response to this Paper, It is not for the Law
Commission, but for Parliament in the light of public opinion, to
settle controversial social questions and our function is to examine
those questions in order to assist the legislature and the general
public to form an opinion as to what alterations in the law may be
necessary or desirable. We have, thercfore, attempted to set out the
arguments for and against different proposals and have ventured to put
forward our own provisiohal opinions and conclusions only where we
considered that these might be helpful. We shall be gratoful if

comments can be sent to the Law Commission by 1st January, 1969.

3. The main conclusion reached by the Law Commission so far ig that
the threefold distinction between valid, voidsble and void marriages
should be maintained, because it corresponds to factual differences in
the situation of the parties which call for different kinds of relief
from the courts. 'A void marriage, which the interests of society do
not permit to be a marriage at all, normally requires no intervention
by the courts and the parties are free to disregard it without taking
any formal step to have it set aside. At the other end of the scale

is the valid marriage which can only bc ended by death or divorce.



If the Divorce Reform Bill now bhefore Parliament passes into law, the
only ground for divorce will be irretrievable breakdown of the marriage.
In between the void and the valid marriages is the voidable marriage
which is in some way incompletc -or defcctive; 1t differs from a void
marriage in that there exists a legal tie which cannot be disregarded
without an order of the court terminatihg the tie, and it differs from
a valid marriage in as much as it would be inappropriate to talk of the
lbreakdown of something that had never been perfected and the- partles :
_arguably have no duty to seok to be reconeiled or to wait for a period

before seeklng relief,

References and Abbréviations

4. The following abbreviations will be useds-
Gorell Commlss1on Report of Royal Commission on Dlvorce ‘and
Matrimonial Causes 1912, Cd. 6478

Morton Commission Report of Royal Commission on Marriage and
Divorce 1956, Cmd. 9678

Church Report - Report. of Commission appeointed by the
Archbishops of Canterbury and York,
entitled "The Church and the Law 6f
Nullity of Marriage," S.P.C.K. 1955

Putting Asunder  Report of a group appointed by the 7
Archbishop of Canterbury, S.P.C.K. 1966,

Statistics on Nullity

5. The following are the figurecs of nﬁllity petitions filed and
nullity decrecs granted during the years 1961 to 1966 inclusive:=



PETITIONS
1961 | 1962 | 1963 | 1964 | 1965 | 1966 | Average

Void Marriages 73 94 63 72 69 76 5
Voidable Marriages:

Incapacity 155 141 145 133 146 146 144
Wilful Refusal 174 | 169 207 | 164 | 164 | 196 179
Incapacity and

Wilful Refusal 349 363 471 453 499 530 444
Unsound Mind or

Epilepsy 17 19 13 9 9 16 14
Pregnancy 8 18 17 16 21 23 17
Venercal Discase 3 3 - 3 12 4
Total i 781 807 919 847 911 599 877

DECRUES NIST
1961 (1962 | 1963 11964 | 1965 | 1966 | Average

Void Marriages 32 52l 61 58 70 70 57
Voidable Marriages:

Incapacity 228 299 331 351 338 339 314
¥ilful Refusal 234 176 319 295 327 318 278
Unsound Mind or

Epilopsy 5 17 11 14 11 19 13
Pregnancy 6 8 17 10 13 14 11
Venereal Disease 2 - 3 4 2
Total 506 | 554 | 741 | 728 | 762 | 7164 | 675

By way of comparison, in 1966 there were set down 46,890 petitions for

divorce and there were made 41,081 decrees nisi of divorce.
On the other hand the

nullity is of much less importance than divorce.

law is not whnlly clear or satisfactory in all respects and its

Accordingly

clarification and reform is a necessary preliminary to a codification of

Family Law.
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I EXISTING GROUNDS OF NULLITY

Summary of the Grounds

6. The grounds on which a marriage is void are:
(1) invalid cercmony of marriage;
(2) non-age; -
(3) prohibited degrees (i.¢. consanguinity and
affinity); ' '

" (4) prior existing marriages;

(5)  dinsanity at the ti of marriage;

- (6) lack of consent. (1)

- Grounds (l)'to (3) are governed by the Marriage Act 1949.  Grounds (4)

to (6) are grounds on which a marriage was void in ecclesiastical law,

which became a part of our matrimonial law by virtue of the Matrimonial

© Causes Act 1857, é.22, now replaced by the Supreme Court of Judicature
_.(Consolidation) Act 1925, s.32. '

Te . Thé'gfounds on which & marriage is voidable are:
(1) impotences
(éj '.wilful refﬁsal td éohsummate the marriage; - - -
(3) unsoundness of mind, mental disorder or epilepsy at
the time .of .the marriage; o
‘(4) ‘ venereal disecase in a.communicable”fofﬁ ét.théAtime of
o the marriage; -
.(5) ' pregnancy by a man other than the husband at the time
_ of the marriage;
Ground (1) is derived from ecclesiaétical law; grounds (2) to (5) are
statutory and are governed by the Matrimonial Causes Act 1965, s.9.

8. The essential differences between void and voidable marriages are:
a void marriage is not really a marriage at all, in that it never came into
existence because of a fundamental defect; no decree of nullity is

necessary to make it void and parties can take the risk of treating the

“haffiége'as void without obtaining a decrce, which is in effect a

declaration that there is not and never was a marriage; any person

having a sufficient interest in obtaining a declaration of nullity may

A'(l) There are, however, rccent dicta to the effect that lack of consent

may meke a marriage voldable and not void, but the better view is
thought to be otherwise; see this point discussed in "Void and
Voideblé Marriages" by Dimitry Tolstoy, Q.C. (1964) 27 M.L.R. 385,

-4 -



petition for a decree at any time, whether during the lifetime of.fhe
spouses or after their death, A voidable marriage is a valid marriage
unless and until it is annulled and it can only be annuiled at the
instance cf one of the spouses during the lifetime of both, so that if
no decree of nullity is pronounced during the lifctime of both spouses

the marriage becomes unimpeachable as scon as one of the spouses dies.

Void Marriages

Invelid Ceremony of Marriage

9. Formalities of Marriage

We intend to circulate later a paper dealing generally with the law
of marriage and, therefore, we do not propose to comment in this paper
on the formalities of marriage or on the circumstances in which failure

to comply with such formalities makes the ceremony void.

10, Marriage of Infants

(14)
An infant between the age of 16 and the age of majority (at present 21),

not being a widower or widow, requires the consent of his parents, parent
or guardian, or of the court, or of certain officials, as the case may be,
for marriage under the superintendent registrar's certificaté or by

(2)

after publication of banns

No consent is required by law to an infant's marriage

(3)

common licence,
and it is clear, from the information we

have obtained, that it is a simplc matter for an infant to evade the law
and to be married without the requisite parental consent. If an infant
does succeed in marrying without the requisite consent, his marriage is
nevertheless vali&.(4) We think that the law as to parental consent,

considering the ease with which it can be evaded, is unsatisfacitory and

we intend to cover these matters in a future paper on the law of marriage.

(14) The Latey Committee on the Age of Majority (1967, Omnd 3342) has
recommended that the age of majority shall be reduced to 18 and the
: Government has announced that it accepts this recommendation.
(2)_ Marriagb Act 1949, s.3(1), (2)
(3) Te parent's only remedy is tc declare his opposition to the
marriage in church at the time of the publication of the banns;
ibid., s.25(c).

(4) Marriage Act 1949, s.48(1)



Non—ggg

11, A marriage between two persons either of whom is under the age of

(5)

sixteen is void, ‘The Latey Committee(6) was unanimous that sixteen
should remain the minimum age of marriage and this is also our view,
We deal later (paras 50-53) with suggestions to alter the law so as to

nake under-age narriages valid in certain clrcumstances.

Prohibited Degrees

12. The pcrsons whom one may not marry by reason of consanguinity or
affinity are set out in the First Schedule to the Marriage Act 1949,

They are:

Tor a men For a woman

1. lMother 1. Father

2, Daughter 2, Son

3. Grandmother 3. Grandfather

4, Granddaughter 4. Grandson

5e Sister 5e Brother

6. Aunt 6. Uncle

T Wiece T Nephew »

8. Father's, son's 8. Mother's, daughter's,

- grandfather's or - grandmother's or

grandson's wife granddaughter's husband

9, Wife's mother, daughter, 2. Husband's father, son,
grandrmother or grandfather or grandson.
granddaughter.

(5) ‘Marriage Act 1949, s.2; this section applies to a marriage wherever
celebrated if one of the parties is domiciled in DEngland: Pugh v.
Pugh [1951] P. 482, A marriage between parties under the age of
sixteen is rcgarded as valid by FEnglish law if by the law of their
dom: 2il both parties have capacity to marry under that age and if the
marriage is celebrated in a country wherc such a marriage is valids
M. v. K. (1968) Times, March 29, It may be of interest to compare
the marriage age in other countries; the lower figures in brackets
show the minimmnm age at which permission to marry may be granted by a
court or other public authority with or without parental consent.
Australia: 18 and 16 (16 and 14); Now Zealand: 16 for both sexes;
Canada: 16 to 14 according to Province; Frances 18 and 15 with
permission to marry carlicr possible; Republic of Ireland: 14 and 12;

" Italy: 16 and 14 (14 and 12 possible.; Japan: 18 and 163  Sweden: 21
and 18 with permission to marry carlicr possible; Switzerland: 20 and
18, (18 and 17); U.S.,A.: 20 to 14 for males and 18 to 12 for females
according to State with permission to marry under the prescribed age in
some States; West Gormany:s 18 and 16, with permission to marry earlier
possible, The Latey Committee examined the age-limits in foreign
countries and concluded that "before one could apply, as appropriate to
Ingland, the age-limits in another country one would have to ascertain
that the social conditions were broadly comparable:" Report of the
Committee on the Age of Majority, 1967, Cmnd. 3342, para. 52.

(6) Report of Committec on Age of Majority, 1967, Cmnd, 3342, paras. 166-177.



(7)

illegitimate(s) relationships. These prohibitions apply to all

These prohibited degrees of rclationship include half-blood and
marriages in IEngland and to the marriage abroad of a person domiciled
: a :

in England.(/)

13. An adopter and the person whon he adopts under an adoption order
arc deened to be within the prohibited degrees and they continue to be so
notwithstanding that someone else adopts that person by a subsequent
adoption order.(lo) The rclationship arising botween.persons as a

result of an adoption is examined in para. 18,

14, The prohibited degrees of relationship fzll into two categories:
consanguinity, i.e. rclationship by blood, and affinity, i.c. rclationship
by marriage. The two categories nmust be examined separately when

discussing whether the existing prohibitions should be modificd.

15, Consanguinity

Therc is presumably a consensus of opinion that a man should not
narry his daughter, granddaughter, mother, grandmother or sister. It is
in fact a criminal offcnce for a man to heve sexual intercourse with such
femele relations (including hélf~blood and illogitimate), with the exception

(ll) The remaining prohibited degrees of consanguinity

of his grandmother.
arc in the case of a man, his aunt and nicce and, in the case of a woman,
her unclce and nephew. A man and his great-aunt and his great-niece, or a
woman and her great-uncle and great-ncphew, arc not within the prohibited
degrees., The question whether the cxisting prohibited degrees of
consanguinity are adequate or whether they should be altered is partly
biolegical and partly social and noral.

(1) In so far as the question is biological, the answer will

depend on an evaluation of scientific evidence. The

narriage of uncle and nicce, or nephew and aunt is permitted

. . : - 12 .
in some countries and by some rcligions ) and it nay be

(7) R. v. Brighton (Inhsbitants) (1861) 1 B. & S. 447; Marriage Act 1949,
5.78(1); Marriage (Enabling) Act 1960, s.1(2).

(8) Restall v. Restall (1929) 45 T.L.R. 518

- (9) De Wilton v. Montefiore [1900] 2 Ch. 481
(10) Adoption Act 1958, s.13(3). '

(11) Sexual Offences Act 1956, ss.10, 1l.

(12) ‘See for instence Cheni v. Cheni [1965] P. 85 (marriage of uacle and
niece valid by Egyptian and Jewish law); De Wilton v. Montefiore
[1900]" 2 Ch. 481 (marriage of uncle and niece in Germany); Peal v.
Peal [1931] P. 97 (marriage in India of ncphew and aunt by half-blood
with dispensation of Roman Catholic Church) .

-7 -



16.

(2)

that there is no adequate bioclogical objection to such
marriages, Similarly, there may be no adequate biological

objection to the marriage of a man with his grandparent's

(13)

"sister ' "/ or of a women with her grandparent's brother, and

these relationships may have been omitted from the prohibited'
degrees for this reason., If, however, there are biological
reasons against any particular union, that would constitute

a good reason for prohibiting the wnion. We would welcome
advice on these questions: e.g. is marriage between an uncle
and niecce of the half-blood any more objectionable than a
marriage of first cousins?  Conversely, is marriage between
first cousins objectionable if their respective parents are

two brothers who married two sisters?

In so far as the question raises social and moral problems,
the answer must depend on public opinion,  Would public
opinion tolerate or object to marriages between uncle and

niece or nephew and aunt and, if it objects $o such unions,

~does it wish to extend the pzohibition to great-uncle and

great-niece and great-hephew and great-aunt? Many'peopie
would no doubt instinctively hold the view that such marriagés
are unﬁatural end wrong just aé'they would view with revulsion
a marriage between brother and sistef even if there were nd
biological reasons against such union.  There arc sone natters
of conviction on which nen hold strong feelings of righf and
wrong though they cannot pléoe their finger on any particular
reason for this conviction. Thus, the prohibition againsit

the adopter marrying the person adopted is based, in part at
lecast, on noral grounds as there connot be any biological

reason for this prohibition.

Affinity

The prohibited degrees of affinity fall into two categories:

thoge which prohibit a man from narrying his father's or grandfather's

wife and his son's or grandson's wifeé and those which prohibit him . from

narrying his wife's mother,, grandmother, daughter or granddaughter {and.

(13)

This is a less fantastic possibility than the marriage of a man
to his grandmother which is expressly forbidden; morcover the
great-aunt nay be considerably younger than the granldparent,
particularly if the relationship is half-blood or illegitimate.



the equivalent male relations in the case of a woman). The historical
objection to such unions was based on the ground that husband aﬁd wife

were one, so that relationship by marriage was equivalent to relationéhip
by blood, This reasoning is unlikely to appeal to-day and one must ask
whether there exist social or moral reasons against such unions, - As in

the case of oohsanguinity, there are undoubtedly people who feel that

such unions are morally wrong and should not be permitted; On the

other hand, there are others who feel that such unions are no more
objectionable than what was permitted by the Marriage (Prohibited Degrees
of Relationship) Acts 1907 to 1931 and the Marriage (Enabling) Act 1960.(14)

17, The Morton Commission had as part of their terms of reference

"to consider whether any alteration should be made in the law prohibiting
marriage with certain relations by klndred or affinity. "(15) The
Commission recommended that the then existing piohibition against a man
marrying his divorced wife's sister, niece or aunt (or a woman marrying
her divorced husband's brother, nephew or uncle) should be removed(lé)
and this rcecommendation resulted in the passing of the Marriage (Enabling)
Act 1960.(17> In addition to this proposal there were “a few witnesses"
who proposed that all prohibitions on marriage with relations by affinity
should be abolished.(la)

there was any evidence in support of altering the prohibited degrees of

The Commission's Report does not say whether

consanguinity and, if there was such evidence, it cannot have been
regarded as weighty. The Commission recommended that there should be
no change in the law rclating to the marriage of persons within the
prohibited degrecs of rclationship other than that mentioned above and
“ which resulted in the 1960 Act.(19>

that public opinion has changed since 1955 and now desires a rcvision of

Unless there is evidence to show

the existing prohibited degrees, it is probably better to make no further

alteration in them.

(14) See para 17 and note (17)
(15) QYorton Commission, p. iv
(16) Tbid, para., 1167

{(17) The Deceased Wife's Sister's Marrlage Act 1907 allowed marriage
between a man and his deceased wife's sister; the Deceased
Brother's Widow's Marriage Act 1921, allowed marriage between a
man and his deceased brother's widow; the Marriage (Prohibited
Degrees of Relationship) Act 1931 allowed marriage between persons
and thelr deceased spouse's nephew, niece, uncle or aunt and
between persons and their deceased nephew's, niece's, uncle's or
amt's widow or widower, These Acts have been repealed and
re-enacted by the Marriage Act 1949 s, 1(2) and First Schedule,
Part IT.

(18) Ibid, para 1159
(19)  Tbid, para 1170



Adoption

18. Adoption raises some difficult questions and views on them would

be much'appreciated:

(1) Adoption poses the problem of the relationship between the
adopted child and his blood relations, The prohibited'
degrees of consanguinity and affinity continue to attach to
a person notwithstanding his adoption, though both the child
and his adopting parents may be, and frequently are, unaware
of the identity of the child's natural parents; likewise
the.child's natural parents may be, and frequently are,
unaware of the identity of the adopting parents and lose all
trace of the child itself, In the result, the child may in

~ adult lifc meet and marry a person within the prohibited
degrees of relafionship and perhaps discover accidentally
o that his marriagc is wvoid, It is impossible to say whether,
and if so how frequently, there occur these consequences of
adoption. In so far as théy do occur, they appear to raise an

insoluble problem to which we cannot at present see any answer.

(2) Adoption also poses the problem of the relationship between the .

" adopted child and the Zamily circle into which he has been
adopted, If the purpose of adoption is to place the adoptéd
child as nearly as possible into the position of a natural

" child of the adopting parents and as a full member of his new

family, the question ariscs whether the law sufficiently
achieves this result in the sphere of matrimonial relationship
where the adopted child is treated differently from natural
children., The law apparently only prohibits marriage between
the adopting parent and the adopted child, so that the adopted
son can marry his "sister," i.c. the adopter's daughter, whether
natural or adopted, or his "niece"; likewisc, the adopter can
marry his adopied son's widow or divorced wife (he cannot marry

his natural son's widow or divorced wife).(20> " We would like

(20) It may be of interest to comparc thc position of the adopted child
in some other European Countries: Ziu Finland and Poland, marriage
is prohibited between the adopter and the adopted child; in West
Germany and Greece, between the adopter and the adopted child or
his or her descendants; in Switzerland, between the adopter and
the adopted child or the.adopted chlld's spouse and between the
adopter's spouse and the adopted child; in France and Italy
between the adopter and the adopted child, his or her descendants
or spouse, between the adopter's spouse and the adopted child, and
between the adopted child and the adopter's natural and adopted
children; in Italy dispensation can be granted to allow marriage
within any of these prohibited degrees, but in France a dispensation
can only extend to allow marriage bcetween an qdoptcd child end the
adopter's natural or adopted children.

- 10 -



to know whether the general view is that this state of things
is satisfdctory or whether the lew should go further and treat
the adopted child as if, for the purposes of marriage, he was
in fect a natural child of the adopting parents, so that the
prohibited degrees of consanguinity and affinity applicable

to the adopting‘parents’ natural children should likewise
apply to the adopted child.

We would welcome advice on both these matiers.

Prior Bxisting Marriage

19. It is thought that no comment is needed on this ground.

Insanity

20, Consent is an essential ingredicnt of a valid marriage and a
marriage is void if a spouse is incapable of giving his consent because
of his unsoundness of mind. A person 1s rcgarded as being capable of
giving consent if ho'is capable of understanding the nature of marriage,
which involves a mental capacity to appreciate the responsibilities
normally attaching to marriage. 21 A person of unsound mind may
contract e valid marrié&e during a lucid interval when he understands

the nature of marriage, 22) but that marriage may be voidable in certain

circumstances under the Matrimonial Causes Act 1965, s.9.(23)
21, We think that a te2t of what constitutes unsoundness of mind
rendering a marriage void is satisfactory and should not be modified;

any higher tost might result in elderly and mentally retarded persons
being incapable of contracting a valid merriage, while any lesscr test
might result.in persons of unsound mind being capable of contracting a
valid marriage. However, consideration should be given to the question
whether persons with serious inheritaeble mental defects should not be
altogether prohibited from marrying. Thether or not such a prohibition
is desirable and the definition of the class of persons to whom it should
apply is a question on which it is difficult to express a view in the

(24)

absence of scientific evidence and views are invited on this matter.

(21) Re Park [1954] P. 112, C.A.; Hill v, Hill [1959] 1 W.L.R. 127, P.C.
(22) - Turncr v. Myers (1808) 1 Hag. Con. 414
(23) ESee para 29

"(24)> Therec was a precedent for a total prohlbltlon in the Marriage of
' Lunaths Act 1811, which provided that the marriage of a lunatic
so found by inquisition or of a person who or whose estate had been
committed to the care and custody of trustecs under any statute was
void, but this Act was repealced by the Mental Health Act 1959, and
there is now no statutory prohlbltlon against marriage by a person
of unsound mind.

- 11 -



Lack of Consent

22,

A valid marriage requires free consent (a) to marry and (b) to

marry a particular person. Heads (a) and (b) present no difficulties

and if a person goes through a ceremony of marriage not realising that it

is such a cercmony,

believing him to be B

(25) or if he goes through a marriage cercmony with A

(26)

the marriege is void. As to free consent,

threats or duress can engender such fear as to vitiate consent, in which

case the marriage is void.

23.

The various factors which do or do not vitiate consent must be

examined separately..

(1)

(2)

Fear vitiates consent if it is of sufficient degree to do so,

if it is reasonably entertained and if it arises from circumstances
for which the petitioner is not himself responsible. 27) ‘Thus,
where a woman was forced by her father's threats to narry 28) or
where a man married through fear of false criminal charges being
preferred against him,(27) the marriage was in each case void, 5ut
in the latter case the marriage would apparently have been valid
if the threats had been to prefer against the man charges in )

respect of crimes which the man had in fact committed.

Fraud does not vitiate consent unless it brings about a mistake

as to the‘ceremony or the persons. = Fraudulent misrepresentation
or concealment which induces consent does not vitiate the consent
provided the consent is given freely and not under duress, even
though it would never have been given but for the misrepresentation

C
or concealment;(gj) thus, where the wife concecaled from her husband

(25)

(26)
(21)
~(28)
(29)

Mehta v. Mehta [1945] 2 A1l E.R. 690. (wife thought marriage
cerenony was ceremony of conversion to Hindu religion).

R. v. Millis (1844) 10 Cl & Fin 534, 785-6
Buckland v. Buckland [1967] 2 W,L.R. 1506
Parojic v. Parojic [1958] 1 W.L.R. 1280

Swift v. Kelly (1835) 3 Knapp 257 at 293: 'No marriage shall be void
merely upon proof that it had been contracted upon false representations,
and thet but for such contrivances, consent would never have been
obtained. Unless the party imposced upon has been deceived as to the
person, and thus has given nc consent at all, there is no degree of
deception which can avail to set aside a contract of marriage
knowingly made;" Moss v. Moss [1897] P. 263 at 267-269: 'No
fraudulent concealment or misrcpresentation cnables the defrauded
party vho has consented tc the marriage to rescind it ..... when in
Bnglish law fraud is spoken of as a ground for avoiding a marriage,
this does not include such fraud as induces a consent, but is

limited to such fraud as procures the appearance without the reality
of consent. The simplest instance of such fraud is personation."

- 12 ~



" that at the time of the marriage she was pregnant per alium, the

(3)

(4)

24,

durcss

(1)

marriage was valid(3o) (though it might now be voidable under the
Matrimonial Causes Act 1965, s.9).

As regards mistake as {to the other party to the marriage, only
mistake as to the identity of that party vitiates consent. A
.mistake as to fortune, health, status, moral character or other
quality does not affect the validity of the marriage, except that
mental disorder, pregnancy per alium, venereal disease and epilepsy
are grounds on which a marriage is voidable under Mafrimonial Causes
Act 1965, s. 9 (see para 28), A mistake as to the nature of the
ceremony vitiates consent, 25 but a mistake as to the effect of the
marriage does not vitiate consent: thus a husband!s mistaken
belief that a foreign marriage imposed a duty on the spouses to live
togethef3i§d that his wife would be allowed to accompany him to

or the husband's belief that he was centering into a

England
(32>(or,

polygamous marriage whereas in fact it was monogamous

presumably, vice versa), does not invalidate a marriage.

Intoxication to the extent of inducing in a person a "want of

reason or - volition amounting to an incapacity to consent™ will
(33)

A mock marriage in a masquerade is

. (34)

void for want of real consent.

make a marriage void.

There are two aspects of the law on lack of consent arising from
or mistake on which we would appreciate views:

As stated in para 23(1) fear does not vitiate consent unless
(inter alia) it arises from circumstances for which the
petitioner is not himself responsible, Thus, if the petitioner
has in fact committed a crime and is threatened with exposure
wnless he marries and if he, through fear of exposure, does
marry, the marriage is valid notwithstanding the threat,
because, in such ecvent thc petitioner's fear arises from
cir¢ums%ances for which he is himself résponsible. We would

like ‘to have views as to whether the existing law on this

(30) .
(31)

(32)
(33)
(34)

Moss v. Moss [1897] ?. 263

Way v. Way [1950] P. 71, 79-80; . overruled on other points
gub. pom., Kenward v. Kenward [1951] P, 124, 135, 136, C.A.

Kassim v. Kassim [1962] P. 224
Sulliven v. Sullivan (1818) 2 Hag. Con. 238, 246
Moss v. Moss [1897] P. 263, 269
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(2)

" point is regarded as being satisfactory, or whether the test

of duress vitiating consent should not depend on the effect
of the duress on the petitioner's mind; that is tQ éay,.if
the petitioner has committed some misdeed and is threatened
with cxposure unless he marrics, should the threat amownt to

duress if in the circumstances of the case it deprives the

.petitionér of freely consenting to the marriage? =~ Whichever

solution is adopted, it will s+ill be neccssary, for duress
to be established, to show that the fear was of a sufficient

rdegree to vitiate consent and that it was reasonably-entertained.

If ‘the threat of cxposing the petitioner's conduct were made

capable of amounting to duress, should the nature of the

conduct in Téspect of which exposure is threatened be

relevant? For instance, should the consequence of the

threat be different according to whether (1) the petitioner
is threatencd with exposurc of a crime which he has in fact
committed unless he marries the woman in question, or (2)
the pétitioﬁer is throatened with affiliation proceedings

wless he marries the woman by whom he has had a child?

 As stated in para 23(3), a mistake as to the effect of the

ceremony (as opposed to o misteke as to the nature of the
cerenony) does not vitiate éonsent. The queétion ariées .
whether. the rule should remain as it is or whether a mistake
as to the effect of the ccromony should invalidate the marriage
for lack of consent., TFor instance, should a person who thinks

that the marriage which he is contracting is monogamous, whereas

" it is in fact polygamous, 32) be able to have the marriage avoided?

- Should a mistaken beolief that a marriage imposes a duty to

(31)

cohabidy entitle a party to have the marriage avoided?

If misteke as tc the effect of the cercmony were a ground for
avoiding the marriage, it would be necessary to determine what
mistekes are sufficiently fundemental to entitle a party to
relief, for it would be going too far to suggest that any mistake,
however insignificant, as to the rmtual obligations of the spouses
would suffice for this purpose. One solution might be to enact
that a mistake as to the effect of the ceremony, if sufficiently
fundanental as to the obligations of marriage,.ﬁould“suffice, '
leaving the court to decide cach case on its merits and, in due
course, to formulate a principle. Anotﬁeriéolutioh night be to

confine relief to cases where the mistake as to the effect of the
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ceremony was induced by fraud. Yot another solution might be to
confine mistake to the case where a person belicves the marriage

to be monogamous, whereas it is in fact polygamous, and vice versa.

Impotence

25. Impotence (or ihcapaoity) is inability to consummate the marriage.
Such inability can arise from a physical defect or from a mental condition,
such as invincible repugnance to the scxual act; it also happens that a
person may be generally capable of having sexual intercourse, but, owing

to some cause such as hysteria, is incapable of performing it with the

(35)

other spouse, In all such casecs the marriage can be annulled on the

petition of either party provided the impotence exists at the time of

(36)

and is incurable or curaeble only by an operation attended

(37)

but which the respondent rcfuses to have cured is regarded as being

(37)

marriage

with danger; in the case of a rcspondent, a defect which is curable

incurabie.
(38)

sterilisation before marriage is no ground for relief.,

so that voluntary
(39)

Sterility per se is not impotence,

Respondent's Wilful Refusal to Consummate the Marriage

26. This ground was introduced as a ground for nullity by the

Matrimonial Causes Act 1937, and has since been frequently criticised
because, as a ground for nullity, it offends against the principle that

the impediment avoiding the marriage must cxist at the time of the marriage.

The Morton Commission,(4o) the Church Roport(41) and Putting Asunder(42)

all advocated that wilful refusal to consummate should, for this reason,

(43)

ccase to be a ground for nullity and be trecated as relevant to divorce.

(35). This is known as impotence quoad hunc or quoad hanc.

(36) TImpotence arising after marriage is no ground of complaint either in
nullity (Brown v. Brown (18238) 1 Hag, Ecc., 523) or divorce P. v. E.
- [1965] 1 W.L.R. 963, 068; Sheldon v. Sheldon [1966] P. 52, 78).

(37) 8. v. S. [1956] p. 1. In the casc of elderly people where a party
is impotent because of advanccd age, the right to have the marriage
annulled may be barred by approbation: Morgan v, Morgan [1959] P, 92.

(38) L. v. L. (1922) 38 T.L.R. 697

(39) Baxter v. Baxter [1948] A.C. 274, overruling J. v. J. [1947] P, 158
(40) Paras 88, 89, 283

(41) Pages 38, 48

(42) ©Pages 67, 124-125

(43) Wilful refusal to consummate is a ground for divorce in Australia and
the restriction on presenting a petition within threc ycars of
narriage does not apply to this ground: Matrimonial Causes Act (Aust.)
1959, ss. 28, 43(2).
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27.

Notwithstanding these views, we think that wilful refusal to

consummate should remain a ground for nullity, Our reasons are:

(1) Wilful refusal to consummate is in most cases the alternative

(44)

allegation to impotence as it is often uncertain Whetﬁer
the respondent's failure to consummate is due to one cause

or the other; the petitioner may not know whether the

respondent refuses to consummate the marriage because he is

(2)

impotent and is unable to have sexual intercourse or_whéthef
because, though able to have sexual intercouise, he does.not .
want to have it; in such cases the court must draw an inference
from the evidence before it and it seems unreal thet the reliefl

granted to the petitioner - nullity or divorce - should depend

- in any given case on the court's view of the reasons which

prevented the respondent from conswrmating the marriage.

Failure to conswmate, whether it be because the respondent

is unable or because he is unwilling to have sexual intércourse,
deprives the marriage of one of its essential purposes and, in
either case, precludes the marriagé from becoming a reality.
Parties would fhink it strange that the hature of the xelief
should depend on the court's decision whether non-consummation
was due to the resPOndehf’s insbility or whether it was dué to
his uhwillingness.. Frem their point of view the relevant

fact would be that the marriage had never become a complete
one, To tell them that, in the eyes of the law, if failure

to complete it was due to one cause they can have their

. marriage annulled, whereas if it was due to another they must -

(3)

have it diséolved, would secem a strange quirk of the law,

The circumstances in which'the court can entertain suits for

‘. . i<
nullity and divorce at present 45) are not the same: for

instance, the court has jurisdiction to hear a suit for nullity

where, irrespective of domicile, both parties are, or the
respondent alone is, resident in England, but there is no
jurisdiction (except under the'provisions of the Matrimonial
Causes Act 1965, s.40) to hear a suit for'divorce unless both

partieé’are domiciled in England; therefore, if wilful refusal

(44)
(45)

See the statistics set out in para 5

The question of jurisdiction in divorce and nullity is under
consideration by the Law Commission, but it would be unsafe to
assume that the grounds of jurisdiction for both reliefs would
be made identical. : :

-16 -



to consummate were to become a ground for divorce while

impotence remgined a ground for nullity, a petitioner might

find himself unable to allevé the two grounds in the alternative,-
although he himself may not know which is the effcctlve cause

prevcntlng consummation of his marriage.

(4) A petition for divorce may not be prescnted until three years
have elapsed from the date of marriage, unless the court gives'
*-leave to present an earlier petition on the ground of
exceptional hardship suffered by the petitioner or of

(46)

The need to wait three years before being able to start

exceptional depravity on the part of the respondent.

proceedings to terminate the marriage would be a substantial
(though not necessarily an exceptional) hards:*p on a young
man or woman whose partner is unable or unwilling to consummate

"the marriage.

Grounds under Matrimonial Causes Act 1965’k$ﬂ9(l)i (v), (¢) and (a)

28, ' The grounds under s.9(1)(b) are that at the time of the marriage
‘either party to the marriage |
"(1) was of unsound ﬁind, or
‘(2) was suffering from mental disorder within the meaning
of the Mental Health Act 1959(47) of such a kind or to
such an extent as to be unfitted for marriage and the
procreation of children, or

(3) was subject to recurrent attacks of 1nsan1ty or epllepsy.

29, Ground (1) appears at first sight to cover the samc situation as
does insanity as a ground for declaring a marriage void (para 20).

This, however, is not so, For a marriage to be void on the ground of
insanity the spousc must be incapable of understanding the nature of
marriage, whereas s.9(1)(b) is wider in its comnotation. The expression
"of unsound mind" appearing in s.1(1) as a ground for divorce (and the
same expression in s.9(1)(b) hes presumably the same meaning) has been
construed to designate a person who is incapable of mapagipg himse}f and
‘his afféirs,includingA%helpxoblems of work, society and marriage judged

(46) Matrimonial Causes Act, 1965, s.2

(47) Mental Health Act 1959, s.4{1): "In this Act 'mental disorder!
neans mental 1llness, .arrested or 1ncomplete development of mind,
psychopathic disorder, and any other disorder or disability of
mind,"
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by the ability of the reasonable person to manage his affairs.(48>

A spouse may well understand the nature of marriage at the time of its
celebration, but be incapable generally of managing himself"ahd:his affairs,
The Morton Commission(49) recomuended that this part of s.9(1)(b) should be
re-drafted "so as to make it clear that it refers only to é pérson who has
gone through a ceremony of marriage with a full understanding of the nature
of that ceremony and what it imports but who nevertheless was of unsound
nmind at the time." This is in line with the view of the Gorell Commission(so)
who first recommended the addition of this ground of nullity to cover the

cagse '"where the other party, though of sufficient understanding to consent

to a marriage, is; at the time of the marriage ..... of wnsound mind in

other respects." We think that the recommendations of the Morton Commission

ghould be adopfed - certainly ﬁhen the law is codified, if not before.

30." TWo alteration is recommended in $.9(1)(c) and (d) (the respondent at
the time of the marriage suffcering from a venereal disease in a communicable
form or being pregnant per alium). The provision of New Zealand Lam(sl)
that the wife should be able to have. the marriage annulled on the ground
that at the time of the marriage some woman other than the Wife'ﬁés
pregnant by the husband is not recommended. There is no analogy between
such a case and the case of the wife who cnters the marriage carrying in
her body an alien child who is to be born into the family which the

nmarriage has created.

31. The grounds under s,9(1)(v), (c) and (d)(52) are subject to three

limitations Qontained in s.9(2):

(1) the petitioner must at the time of the marriage be ignorant
of the facts alleged; '

(2) proceedings must be instituted within a year from the date
of the marriage; .

(3) marital intercourse with the consent of the petitioner must
not have taken place since the petitioner discovered the

existence of the grounds for a decrec.

(48) .@bysall v. Whysall [1960] P. 52; Robinson v. Robinson [1965] P. 192;
» Woolley v. Woolley [1968] P. 29.

(49) Para 275 o

(50) Para 353

(51) Matrimonial Proceedings Act (W.Z.) 1963, s.7(1)(a).
(52) Sec para 28. ' |
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32, Limitation (1) is reasonable, The petitioner who enters the
narriage with knowledge that there cxists a particular defecct in one or
other of the spouses should not be able to claim that the marriage is

invalid on account of that very defect.

33._ Limitation (2) lays down a time limit for brlnglng prooeodlngs and
this llmltatlon should bhe rcconsidered. The court has no discretion to
enlarge the time limit, cven in the case of fraud on the respondent's part.
The Morton Comm1531on()4) heard evidence that this restriction results in
hardship in that a would-bc petitioner may not become aware of the facts in
time to cnable him to take proceedings; for instance when he goes abroad
imnediately after the marriagoe. Two main proposals were suggested for
nodifying the present time~limit: first, that the court should have a
discretion to enlarge the time-limit and, secondly, that the time-linit
should be retained dbut should run from the date of discovery of the matter
of complaint and not from the date of marriage. The Morton Commigsion

"on balance pquerred the first proposal on the ground that it would
produce greater certainty. . But it seems to us that uncertainty is
inherent in both proposals. - The existence of a discretionary power to
enlarge the time for instituting proceedings of nccessity means that the
status of the marriage remains uncertain so long as it is open to a party
to apply for leave to present a petition notwithstanding the expiry of the

time-limit.

34, Noevertheless, we agrec with the Morton Commission that it is
preferable to have a time-limit from the date of marriage,  But we think
that the existing time-limit of one yocar from marriage is too short. In
addition to the example giVen by the Morton Commission (where a petitioner
goes abroad), there may be circumstances where one year does not give
sufficient time for discovery of the defect and the institution of
proceedings, always allowing for the human elcment of hesitation as to
whether, having discovered the defect, to bring proceedings or not.

One method of enlargihg the time-limit is by expanding the soope of the

Linitation (Enemies and War Prisqngrs) Act 1945,(55) which suspends the
time-linit under s,9(2) while either party is an chemy or is‘detdined in

enenmy territory. The proceedings in such a case may be instituted w1th1n

(53)

(53)5 Chaplln v. Chaplln [1949] P, 72
(54) Paras 284, 285

(55) The Act is stlll law by virtue of thc trans1tlonal provisions in
the Matrimonial Causes Act 1950, s,34(2)(c) and the Matrinonial
Causes Act 1965, Sch. I para 1(b) although it would only become
applicable in the event of war.
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a year fron the date when that party ceased to be an enemy or to be so
detained, Other circunstances, such as a party going abroad or being
confinad to hosnltal, could be added to the 1945 Act und have a like
suspensory effeot. Thls method would not cover all causes for excusable
delay (e g. where the petltloner has discovered the defect but has not
appreciated its significence) and we think that it would be more satisfactory
to substitute, say, three years for the existing tiﬁe-limit of one year,

We think, too, that the three years should run from the date of narriage,
!as ve agree with the Morton Commission that it would be undesirable to
introduce the p0351b111ty of the marriage being qnnulled because of the’

» dlscovery at a late stage of facts rendering the narrlage voidable, e.g. the

husband discovering after thirty years that the first child was not his,

35. Limitation (3) has been construed to mean that a petitioner who has

: before hln facts from which he, as a reasonable nan, lknows or ought to know
of tho existence of grounds for a decree, has "discovered" their cxistence,
'so that narital intercourse thereafter will debar hin from a Qecree.(56)

The p01nt whether knowledge of the law, as well as of the facts, is necessary
before a petitioner can be said to know of the existence of grounds. for a

(57) This limitation works harshly for it

decree has been left open.
impéses.ah oEjectivo test in what is essentially a personal and subjective
relationship., If this linitation is to remain and maritel intercourse with
knowledge of the defect is to be anvabsolute bar, such knowledge should not
be the knowledge of the hypothetical reasonable man on the Claphan oﬁnibﬁs,
but rcal'knoﬁledge on the petitioner's part and a full approcidtionuﬁy hin
that the defect is a ground for terminating the marriage. Otherwise it is
unjust to deprive him of relief merely because, not realising that he has
grounds for terminating the marriage, he tries to make the best of it and
does not immediately break off marital relations. Moreover, the law
encourages reconciliation, a factor strongly stressed in recent legislation

(58)

on condonation and desertion, and if a petitioner discovers the existence

of a defect, c.g. epilepsy or pregnancy per alium, he should not be placed

(56) Smith v. Smith [1948] P. 77
(57) Stocker v. Stocker [1966] 1 W.L.R. 190

(58) Matrimonial Causes Act 1965, ss. 1(2), 42(1) and (2) See also
the Divorce Reform Bill, cl. 3. AMternatively, if it is felt that
narital intercourse should remain the effective test, there could be
introduced a provision on the lines of s, 42(1) of the 1965 Act, which
reads: "Any presumption of condonation which arises from the
continuance or resupption of marital intercourse may be rebutted by
evidence sufflclent t6 negative the necessary intent.” '
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in the position that if he attempts a reconciliation and it fails he
thereby loses all right to relief, If the bar to a decree were to be
approbation (as to which see para 37) rather than marital intercourse,
the difficulties outlined above would largely disappear. The marriage
in gquestion being voidable, presumably approbation in any case applies,
but the question does not in practice arise in view of the strict

requirements of s.9(2).

36. Ve, therefore, recommend that §,9(2) should be amended so that a
decree of nullity would not be granted unless
(l) the petitioner was at the time of the marriage ignorant
of the facts alleged; and
(2) proceedings were instituted wi‘hin three years of the date
of‘marriage; and
(3) +the petitioner has not approbated the marriage after
discovery of the facts,

II APPROBATION

37. The doctrine of approbation applies to voidable marriages only,
i.e. to marriages voidable on the grounds of impotence and wilful
refusal to consummate;<59) and, presumably, to the grounds under the
Matrimonial Causes Act, s,9(1)(b), (c) and (d);(6o) though the
limitation of one year fc: bringing proceedings and of no marital
intercourse taking place after discovery of the defect mcke the point
largely academic, No comment is thought necessary on the doctrine

- itself except in relation to the birth of a child or an attempt to have
a child, Approbation means the existence of facts and circumstances
which so plainly imply on the part of the complaining spouse a recognition
of the existence and validity of the marriage as to render it wnjust
between the parties and contra:z-- to public policy to permit him or her

%o challenge its Validity.(6l)

But a spouse cannot be said to have
recognised the ex’stence and validity of the marriage unless he has

knowledge both of the facts and of the law, so that his ignorance that

(59) Scott v. Scott - [1959] P. 103
(60) See paras 28 to 30. A
(61) G. v. M. (1885) 10 A.C. 271; W. v. W. [1952] P, 152
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in law he would be entitled on the facts to have the marriage annulled,
prevents his conduct from amounting to ﬁpprobation..62) Thus, there '
was no approbation where a wife, not recalising at the tlme that the

marriage could be annulled, was artificially 1nsem1nated ?y a donor and,
63)

when she failed to conceive, the parties adopted a child, Eﬁt even
with knowledge of the law the purty who consents to artlflclal 1nsem1nat10n
cannot be said to approbate the marriage if he takes this step 1n the hope

of producing normality in sexual rclations and not as acqulescence in the

(64)

abnormal marriage,’

38. Both the Morton Commlss1on( 5) and the Church chort(66) dealt with
the point and expressed their conclusions somewhat dlfferenﬁly. ' The

Morton Commission saids

"Congent to an act which is likely to produce a child of the
wife is in our view so fundamental a step that it must be
taken to mean that the parties’ acquiesce in the marriage.
Accordingly, we recommend that the fact that the parties to
a marriage have consented to the artificial insemination of
the wife, with the seed of either the husband or a donor,
should be a bar to proceedings by either spouse for nullity
of marriage on the ground of impotence."

The Church Report said: .

"We are concerned at the way in which decrees of nullity have
been granted on proof of incapacity to penetrate notwithstanding
the fact that a child has been born as a result of imperfect
intercourse or of artificial inscmination with the seed of

some other man but with the husband's consent ..... We do not '
think that annulment should be permitted on grounds of

impotence where a child has resulted from the joint act or with
the mutual consent of both partics ..... We recommend that the
doctrine of approbation should be invoked whenever a child has
roesulted from the joint act, or with the consent of both parties
(e.b. by artificial insemination or legal adoptlon) and that in
such cese the marriage should not be voidable even though the
legal test of capacity has not been satisfied."

It will be noted that whereas the Morton Commission think that
artifioiai insemination of the wife with the husband's consent should be
sufficient to'provont annulment of the marriage, the Church Report thinks
that'this conseunHCO'Should not follow unless "a child has resulted from

the JOlnt act, or with the consent of both parties,”

(62) Tindall v. Tindall {1953] P. 63; . Slater v. Slater [1953]AP.’235
(63) slater v. Slater, supra - '
(64) R.B.L. v. E.L. [1949] P, 211

(65) Paras 286, 287

(66) Pages 39, 47
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39. The arguments in favour of the Church Report may be expanded as
follows, The Morton Commission has sclected artificial insemination

as a bar to nullity without regard to its consequences, i.e. whether it
results in the birth of a child or not. Pxcept that artificial insemination
requires outside assistance, in what way is it any different in quality or
effect from the act of a husband, who while unable to penetrate the wife,
is able to ejaculate into her vagina? This doubtless happens in many
marriages when one or other of the spouses is impotent, but no-one has
suggested that this act should necessarily amount to approbation. Even if,
as a result of this act, the wife gives birth to a child, this circumstance
would not necessaﬁily amount to apprbbation under the present law, Is not
the birth of a child even a more fundamental step than just artificial
insemination of the wife? This is not to say that artificial insemination
of the wife will not amount to approbation; whether it will or not can be
left to be answered by the present law of approbation. But the birth of a
child, whether as a result of artificial insemination by the husband, or by
a donor with the husband's consent, or as a result of the husband's
insemination of the wife during imperfect intercourse, amounts, as it were,
to setting the seal on the marriage and the marriage should no longer be
voidable even if the legal test of capacity hss not been satisfied. It
should make no difference whether inseminsation of the wife by the husband
is by mutual consent or accidental; if by mutual consent,.then the case

is on a par with, if not stronger than,'artificial inseminationy; 4if it is

(67)

"from the joint act, cr with the consent, of both parties” who do something

accidental in the course of attempts at intcrcourse, it still results

which they must know might lead to the wife becoming pregnant.

40, As against this orvocat it may be said that logically approbation
must depend on the conduct of the parties and not on what may happen as a
result of their conduct. If their conduct is such as might have produced
a child then either this is approbation or it is not: what happens
subsequently is.logically irrelevant. And if what héppehs’subsequently is
of any felevahbé;mwhy,shéuld not conception rather then birth be the test?
Is nullity to be possible only if the decree can be obtaihéd-before the
birth, or if the wife has a miscarriage or an abortion?  Why should it
make any.difference whether the child dies before birth or an hour
afterﬁards? Is it indeed in the interests of the child that his parents

should be denied relief because he had been born?

(67) Snowmen v. Snowman [1934] P. 186; Clarke v. Clarke [1943] 2 All E.R.540
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41, Wnile we do not recommend any change in the law of approbation,
in view of the importance of these arguments we invite views as to the

points made by the Morton Commission and the Church Report.

(68)

absolute or dlscretlonary bar, and we think that it should be an absolute

42, There are COnfllCtlub authorltles on whether apﬁrobation‘is an
bhar. It is of general advantage to know as soon as possible and w1th as
much certalnty as p0381ble whether a marrlage is valid or not and undesirable
~uncertainty may arlse if, notw1thstand1n apnrobatlon, the parties are free
to challenge the marriage at any tlme, in the hope that the court will .
exercise'its discretion to declare the marriage invalid, The validity or
invalidity of the marrlage should not depend on the court's discretion, but
should ‘be determlned by the relevant facts, Ve, therefore, recommend that

approbatlon should operate as an absolute bar.

IIT  SHOULD INSANITY AND LACK OF CONSENT MAKE A MARRIAGE
VOIDABLE INSTEAD OF VOID? '

(69)

ecclesiastical law that a merriage void on the ground that there was no

43, .It was a doctrine of canon law which was adopted by-English
consent'atAthe time of the marriage could be ratified by a consent

?oluntarily given subsequently, whereupon the consent was deemed to relate
back to the time of the mairiage. The absence of consent could result from

a party's inability to consent because of his unsoundness of mind or from
being temporarily deprlved of his freedom of choice by compulsion or through

a mistake or other circumstances, In the former case the void marriage

could be ratified during a lucid 1ntorval or when sanity returned(7 and,

in the latter case, when the compulsion or other circumstances were removedg71>
By the Matrimonial Causes Act 1857, £.22 and the Supreme Court of Judicature

(Consolidation) Act 1925, 5.32072) ccclesiastical law is sdministered by the

(68) Discretionary: Scott v. Scott [1959] P. 92; Copham v. Copham (1959)
Times, Jan. 15; W. v. W. (1961) 105 S.J, 182; absolute: G. V. G.
[1961] P. 87.

(69) ~ Decretals of Greoory IX, Bk. IV, tit. 7, Ch. 2, (1227)

(70)  Mrs Ash's Case (1702) Froeman C.C. 259; Shelford's Law of Marfiage
and Divorce, 1841, p, 197. See al o Ellis v. Bowman (1851)
17 L.T. (o.s,) 10.

(71)  Swinburn's Treatise of Espousals, 1686, p.38, “vliffe'slParergon,
1726, p. 361; Poynter's Doctrine of Practlce of the Ecclesiastical
" Court, 1824, p. 138; Roger's Ecclesiastical Law, 1841, p. 564
'Shelford's Law of Marriage and Divorce, 1841, p,214

(72)  Baxter v. Baxter [1948] A.C. 274, 285; Matalon v, Matalon [1952]
P. 233, 237.
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Divorce Court in nullity proceedings and the doctrine of ratification was
(13)

acknowledged by Lord Merrivale, P. in a case where the petitioner went

through a cercmony of marriage believing it to be a betrothal ceremony.

44. The doctrine of ratification is in effcect the application of the

" doctrine of approbation to marriages void for absence of consent and it has
been pyoposed to us that such marriages should be made voidable so as 0
allow for their approbation and so that they could be valid unless the
parties themsclves took steps to have them annulled.  Whercas a bigamous
marriage or one within the prohibited degrees cen, both in theory and
practice, be trcated as void without the necessity of a deeree of nullity,
a marriage alleged to be void on the ground of insanity or lack of consent
cannot in practice be treated as a void marriage without the court first
investigating the circumstances and making a decree, so that the transfer of
such a marriage from the void into the voidable category of marriages would
not crcate hardship to the parties. The casc for such transfer is much »
stronger in the case of a marriage void for lack of consent where a party
should be (and alrcady is under the doctrine of ratification) free to
decide for himsclf whether he wishes thce marriage to teke effect; why, if
the parﬁios wish their marriagc to be valid, should they run the risk of
having the marriage impeached by third parties? The case of insanity,
i.e. incapacity to consent, is morc difficult in that the insane party may
be unable, by rcason of his mental disability, to institute proceedings to

(74)

annul his marriage.

(73)  valier v. Valier (1925) 133 L.T. 830 ("I must consider whether there
has been anything in the petitioner's subsequent conduct which
anounted to a ratification. The case would be a very differcnt casec
if, after the petitioner rcalised that a marriage. cercmony had been
performed, the parties had procecded to take each other as man and
wife.")  The doctrine of ratification is purely canonical in origin
and cannot be.explained on logical grounds. In the words of
Lord O!'Brien,C.J., in Ussher v. Ussher {1912] 2 I.R. 455, 480;

"As was asked with much emphasis by counsel during the argument, how
could the marriage be validated if it was altogether void?  Such a
proposition it was contended, finds no support from 'rcason',

I am afraid there are many things lying at the root, at the
foundation, of the Christian rcligion, mysteries of faith, for an
clucidation of which we should appeal to 'reason' in vain,"

(74) Though in both Australia and New Zcaland absence of consent, whether
by reason of insanity or compulsion, make the marriage void, in most
states of the U.S.A. absencc of consent, for cither rcason, makes the
marriagé voidable; in South Africa mental incapacity makes the
marriage void and lack of consent makes it voidable.
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45, . We think that lack of consent should render a marriage voidable and
not void and we also fhink that there should be a time-linit for bringing
proceedings on this ground. We, therefore, recommend that lack of consent
bevsubject to.the threc-~years! tine-limit suggested in para 34 in respect of

‘the grounds of nullity under the Matrimonial Causes Act 1965, 5.9(1)(b), (c),(a).

46, On 5alance we think that insanity at the time of marriage - that is,
absence of mental capacity to understand the nature of marriage (see para 20) -
should continue to render a marriage void. Our reason for this view is,
first, that a marriage; wherc one of the parties is in this mental state and
does not understand what he is doing, is meaningless and, secondly, that the
insane party is, in general, unable to consult a solicitor or take intelligent
advice as to what action he should pursue with regard to the mafriage, i.e. he
camot make a rational decision whether to accept the marriage or to take steps

- to have it set aside. At the same time, we appreciate that there are arguments
in favour of making'insanity a ground for rendering a marriage voidable, which
may‘be summed up as follows:-

(1) Marriages are voidable under the Matrimonial Causes Act 1965,
s.9 on the ground of unsoundness of mind(75) or rccurrent
attacks of insanity and is therc any compelling reason why
the same should not apply to the unsoundness of mind which

now mekes a marriage void?

(2) It may seem artificial that the narriage of a person subject
to rccurrent attacks of insanity should be absolutely void if
the celebration of the marriage coincides with an attack, but
is valid, though voidable, if the attack takes place the day
before or the day after the celebration. »

(3) There are marriages of insane persons which benefit such
persons. If, for instance, a woman marries an‘insane man
and is willing to look after him and her care and presence'
arc beneficial to ‘the man, why should the ﬁarriage be null
and void and why should third parties be allowed to interfere
with it by having it declared to be a nullity? |

(4) TUnder existing law a third party can, with lcave of the court,
institute nullity (and divorce) proceedings on behalf of the

. insane person as his rgx$ friond; 76 this is a saféguard in

the event of its being in the interest of the insane person to
obtain a decree of nullity,’the insane person being himself

nanbhle to take this step because of his mental condition.

(75) See para 29 as to the meaning of unsoundness of mind in s.9.
(76) Mental Health Act 1959, s. 103
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47+ A further proposal which has been made to us is that .insanity should
render a marriage voidable, but that third parties having a sufficient
interest should be able (as they are now able because the marriage is vbid)
to attack the narriage. This would constitute an exception to the rule
that only the parties may attack the validity of a voidablec marriage and
the effect of the exception would be fo nake the marriage valid unless
avoided in a nullity suit by a spouse or by a third party with a sufficlent
interest, instead of the marriagce being void as is now the case, If this
proposal were adopted,it would be nccessary to decide whether third partics

should be able to attack the marriage:

(1) at any time, whether during the life of the spouses or
after the death of one of them;

(2) only during the life of the spouses, so that, as in the
case of other voidable marriages, the marriage ccases

to he subjecf to attack as soon as one party to it is dead;

(3) only after the death of onc of the spouses, thereby leaving
the spouses free from outside interference during their

joint lives.

48, As a further alternative, insanity could be governed by the
Matrimonial Causes Act 1965, s.9 and be subject to the proposed three
years' time-linit (sce para 34 and 36), after which the narriage could
not be challenged either by a spouse or by a third party. Thus, it
would be known within threc years of marriege whether a narriage was
being challenged and once threc yecars had clapsed from the date of
narriage, the only voidable marriages which could be annulled would be
those voidablce for impotence or wilful refusal to consummate.(TT)
49, We think that the question whether insanity which makes a person
incapablec of understanding the naturc of marriage should render the
narriage void or voidable is a difficult onc and we have atfempted to set
out the considerations for and against several possible altcrnatives.
While we have stated our provisional vicw (para 46), we invite views on

this question.

(77)  1In para 60 we discuss the possibility of making the three ycars'
tine~limit apply to these marriages.. . A )
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Iiv SHOULD AN UNDER-AGE MARRTAGE BE VOIDABLE OR RATTFIABLE?

50, It has been proposed to us that a marriaée in which'oné_spouse ié,
or both spouses are, under the age of sixteen at the time of marriage,
should be either voidable or ratifiable, instead of being void as is the.
case under existing law, The distinction between these two proposals is:
if thé under-age mairiage:wero made voidable, such a marriage would be
valid unle;s it were annulled; if it werc made ratifiable, it would be

(78)

void wnless the ratifying act took place. We would welcome views on

both proposals.

51. The arguments in favour of making the marriage voidable may be

summarised as follows: -

(1) If the parties marry genuinely believing that they are bbth
of marriageable age, it is hard on thenm if subsequently -
perhaps many years later - they discover‘that their
narriage was void; likewise, one pérty may fraudulently
lead the other party to think that he or she is of
narriageable age and the other party would be led into
entering a marriage believing it to be valid whercas it
would in fact be void, It may be possible for the
parties, on discovering the true facts to marry and
thereby rectify thé position, but this possibility would:”
not be available if they had separated and one or other
refused to marry or if one or both werc dead; in such
event children and other persons might be adversely v
affocted., |

(2) Socicty should not interfere with a marriage which is
valid from the ceremonial aspcect unless it is contrary
to public poliéy tovregard the particular marriage as
valid, and why should it be contrary to public policy
to treat as valid a marriage which both parties, now of

the age of marriage, want to preserve?

52. The argunents against making the under-age marriage voldable
(instead of its being void, as under existing law) may be summarised
as followse~

(1) The marriage could not then be annulled if it had been

approbated.:  Wherc both parties know that one or other

(78) In some countries there is provision for marriage below the statutory
marriage age and below the age of consent to sexual intercourse:
see note 5.



is, or both are, under-age when entering into the marriage,
both parties must surely be apprcbating the marriage, so
that no decree of nullity would be possible and the
merriage would be for all time valid., On the other hand,
if one or both of the parties entered into.the marriage
innocently believing that both parties were over sixteen,
there could not be approbation by the innocent party until
he or she discovered the mistake. Therefore, in some
cases a petition might be presented many years after the
marriage with the recult that the very uncertainty as to
the status of the marriage which both we and the Morton
Commission want eliminated (see para 33) would be brought
into existence. This difficulty could, however, be
overcome if the under-age marriage were made subject to
the thﬁee-years' time limit which we suggest should be

: gpplicable to certain petitions for nullify under the
Matrimonial Causes Act, 1965, s.9(1)(b), (o), (d) (see
paras 34 and 48). L

(2) The substantial objection to meking an under-age marriage
voidable is of a social nature. Does society think it
right to fix an age below which, as a matter of public
policy, no person should be able to marry, or does it
hold the view that if two people nevertheless contrive
to be married below that age, they should be left free

to decide whether their marriage is to be valid or void?

(3) Society has fixed the minimm age for marriage at sixteen.
Until 1929 the minimum age was fourteeh for a boy dnd twelve
for a girl, the rcason for such ages being apparently due to
the medieval conception that at those respective ages children
reached the age when they became capable of sexual intercourse

and evil would ensuc. if they were not then able to marry.(79)

The Age of Marriage Act 1929(80)

marriage to sixteen for both sexes, this age being chosen

raised the minimum age of

because sexual intercourse with a girl under sixteen was

(and still is) a criminal offence and it was considcred

(79) Lords! Debates (on Age of Marriage Act) 1929, Vol. 72, Col. 961
(80) Repealed and reenacted in the Marriage Act 1949, s.2
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wrong for marriage to take place at an age earlier than
the age at which the girl could lawfully consent to Sexual
intercourse. The suggestion that an under-age marrisge
should be voidable (and not. void) was rejected for this

- reason. To quote from the speeches in Parliément during
the debates on the 1929 Act:

"Everybody will agreé that something should be
-done to prevent the cloak of marriage being thrown
over an act which is declared to be a crime and
punishable under our law ..... It is a simple
thing to say that we will not, from this day
forward, countenance the marriage of a girl under
the age of sixteen when we say that the ordinary
act [of sexual intercourse] with her under the age
of sixteen is an offence and is a criminal offence
" and that it is not to be made an innocent offence
merely by marriage ..... All that the Bill is
attempting to do is to enact that that which is a
criminal offence should not be rendered an act for
which no punishment or penalty can be imposed
provided there is marriage ..... If a thing is
wrong under the age of sixteen, how can it become
right if it is cloaked by a marriage? (81)
That a man may marry a girl and may under the
cloak of marriage commit against her what we all
now accept as a definite wrong against the girl's
immaturity and against her insbility to undertake -
the terrific responsibility of relations with a
man ..... is to destroy the whole foundation of
the measure. (82) We are satisfied that to
leave the law as it stands, that under the age of
sixteen this offence is a crime and yet marriage
should be legal is quite indefensible. We do not
think it is possible to allow the law to continue
as it is now that this illegal act should be
condoned by merriage."  (83)

(2) In 1967 the Latey Committce werc unanimously of opinion that
it is "essential thet the minimum age for marriage and the

age of consent to sexual intercourse should be the same," (84)

(5) It may seem hard on innocent persons who after years of
marriage discover that the marrisge is void because a
party was under age at the time of marriage, but this
result flows from the law's requirements as to the

observance of fundamental conditions as a foundation for

(81)

(82)
(83)

(84)

Lords' Debates, vol, 72, cols. 1211, 1213; wol. 73, cols. 414, 415.
(Marquis of Reading)

Tbid., vol. 72, col. 1209 (Lord Buckmaster)

Tbid., vol. 72, col. 969 (iarquis of Salisbury on bchalf of the
Covernment)

Report of the Committee on the Age of Majority, 1967, Cmnd. 3342,
para 177.
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a valid marriage and its refusal to treat cohabitation
a8 equivalent to matrimony, The perties are in a
similar predicament where after years of '"married life"
the parties discover that their marriage is void because

a former spouse was still alive at the date of marriage.

53 The alternative proposed to us is that an under-age marriage should

become valid by ratification if the partics cohabit until the age of

majority.-

We have examined this proposal but have rejected it and our

main reasons for its rejection are:

(1)

(2)

(3)

Allowing an earlicr marriage to be subsequently
validated would be tantamount to condoning the
criminal offence of having sexual intercourse with a
girl under sixteen. If the Police know that the girl
was married under sixteen and that the man has had
sexual intcrcourse with her, are they to prosecute or
to hold their hand till it is known whether the
marriage has been ratified or not? Is marriage to a
girl under sixteen to be one way of getting round the

criminal law?

Under the proposal the marriage remains void unless the
parties cohabit until majority. It follows that the
marriage must be treated as a void marriage, and no-one
can safely treat it as a valid marriage, unless and

until rétification is cstablished by some procedure,
presumably'in court, which would provide for trial of

the issue thre necessary} If so, the parties could |
equally well get marriced again. The only hardship would
be where one or both partices die without discovering the
defect, but this applies to all cases of defects, c.g.
honest but mistaken belief that a former marriage has been

validly dissolved by a foreign decree.

Since the marriage is void between the date of marriage and
attainment of majority, the irate parent ('or anyone else
with a sufficient interest) can, during that period, obtain
a deoree of nullity as of right, .. ¥hat is the legal position
to be if the parties continue to cohabit till majofif&

notwithstanding the decree?
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(4) What is the position to be if
(a) parties intend to ratify the marriage by
© cohabitation but one of then dies on the

eve of attaining his or her majority? -

(b) parties cohabit till they are 20, then fall

apart and resume cohabitation at 2279

(5) How is ratification to be proved if years later, after i‘N
both the partics arc dead, a child of theirs discovers
that one of the parties was under sixteenAat marriage
and éll that is known is that they lived togefher for a

few years (but not precisely how long) and then parted?

(6) To allow ratification of an under-age marriage after
reaching the age of majority would be placing in the way
of determined young people a temptation to get married
under-age in the knowledge that they have it in their
power to validate the marriage as soon as they reach

(85)

the requisite age.-

¥V  SHOULD THE CONCEPT OF A VOIDABLE MARRTAGE BE RETAINED?

54. Prior to the Reformation all marriages were eifhér valid or void and
the concept of a voidable marriage did not exist; a nullity decree could
be obtained from the Bcclesiastical Courts declaring a marriage void on any
ground (including impotence) at any time by any person with a sufficient
interest, Afth the Refofmation marriage ceasced to be a sacrament and the
Common Law courts felt free to interfere with the Lcclesiastical Courts!
power to annul narriages. They conceded that certain marriages, e.g., where
there was & prior cxisting marriage or lack of consent, were no marriages

at all and refrained fronm interfering in such ceses, but in the case of
pre—contract,(86) marriage within prohibited degrees and impotence they
used the royal writ of brohibition to forbid the Ecclesiastical Courts from
annulling marriages after the death of one of the spouses. Hence marriages

void on one of those grounds became unimpeachable immediately one of the

(85) The provision of the French and Italian Civil Codes whereby the wife's
pregnancy validates an under-age narriage appears to be an cven worse
temptation to headstrong young people determined to evade the law,

(86) If A pronised to marry B and then married C without the promise to
marry B having been rescinded with B's consent, A's marriage to C
was void on the ground of pre-contract.
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spouses died and in time such nmarriages came to be regarded as valid

wless annulled during the lifetine of both spouses. Pre-contract was
abolished by the Marriage Acf 1753 (Lord Hardwickn's Act), and marriages
within the prohibited degrees were made void by the Marrisge Act 1835, so
that thereafter impotence remained the only ground on which a marriage was
voidable. A voidable marriage which was annulled was treated as being void
ab initio eand the issue as iliegitimate. The decree, in the case both of
a void and voidable marriage, was and still is the same; it declares the
marriage "to have been and to be absolutely null and void to all intents

and purposes in the law vhatsoever.'"  This wording is misleading in the

case of a voidable marriage, but is understandable on historical grounds.

55. The result of the historical development of the law was that the
status of a voidable marriage‘— whether it was valid or void - and the
status of the issue were in suspense until the death of one of the parties.
Though uncertainty as to the status of the issue has been rgmoved by
legislation (see Matrimonial Causes Act 1965, s.1l, which cenacts that the
issue of a voidable marrisge which is anmulled are legitimate), uncertainty
as to the status of the marriage itself still remains and the present law
nay be summarised as follows: so long as a decree of nullity has not been
pronounced, the marriage is a valid subsisting marriage, the gpouses have

(87)

the status of husband and wife and the merriage must be treated as

“yalid by all partics, but a decree of nullity, when made, is retrospective

(88)

ante-nuptial settlement being in consideration of 2 contemplated valid

and amounis to a declaration thot there is no marrisge. Thus, an

marriage, failﬁ for lack of consideration on a decree of nullity being
pronounced,(89) but a post-nuptial settlement or other transaction

cffected on the basis that there is a valid marriage in existence at that
time cannot be set aside upon the marriage boing annulled.(9o) Similarly,

the marriage being valid, the wife automatically acquires the husband's

(87) Re Wombwell!s Settlement [1922] 2 Ch, 298; Fowke v, Fowke [1938]
. Ch. 774; De Reneville v,-De Reneville [1948] P. 100, C.A.

(88) Dormer v. Ward [1901] P, 20, C.A.; Re Baves [1940] Ch. 109, C.A.;
Re Adans [1951] Ch. 716, . Thus a widow who remarries and whose
remarrisge is annulled’ for impotence reverts to her status of
widowhood: Re Dewhizst [1948] Ch. 1983 Re d'Altroy's Will Trusts
[1968] 1 W.L.R. 120 -

(89) Re Wombwell's Settlement, supra; Clifton v. Clifton [1936] P, 182;
The Divorce Court can, under the Matrimonial Couses Act 1965, s.17(1)
vary the scettlement by directing that it does not lapse, but this

' power may not extend to funds settled by third partiess ibid.

(90)  ReBaves, supra - (transaction betwéen two boneficiaries of trust)
Powke v. Fowke, supra. (separation agreement); Adams v, Adams [1941]
1 K.B. 36, C.A. (same); Rc Dewhirst, supra ot 205; Re d'Altroy's ill
Trusts [1968] 1 W.L.R. 120.
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domicile and, on the marriage being annulled, she retains it until she
acquires aonother of her own volition.(9l) The law, however, is not without
doubts.. Thus, if a party to a voideble marriage remarries durlng the
lifetime of the dther party without a decree of divorce . .or nu171uy huv1nﬂ
been-madé, that remarriage is clearly bigamous and void, but if the
voidable marridge is subsequently annulled, does the retrospective effect

. of the decree wipe out, as it were, the voidable marriage and rénder the
remarrlag° valid bocause, as a result of the decree, no prior marriage was

(92 )

.in cxistence at tne time of the remarriage? In iggins v, ”1@01ns
g > g8

it was‘held thet the remarriage remained bigamous notwithstanding e

anhulment of fhe prior marriage. But the court declined to follow the

(93)

N. Irish case of Mason v. Mason where on similar facts the remarrlage

(94)

was held vélid, and made no referemce to Newbould v. A.G. where

Lord Merrivale's decision wnder the Legitimacy Act 1926 shows that he would

have found the remarriage to have been valid. Moreover, 'the court purported
- to hold as it(did because of what the Court of Appeal said in De Reneville v.
95)

De Reneville,,

But the Court of Appeal was not giving a decision on the
rejrospective effect of the decree, which, in that case, had not been made;
nor was eny doubt cast by the Court of Appeal on Newbowld v. 4.G. If the

reasoning in Mason v. Mason is preferred to the reasoning in Wiggins v.

Wiggins, then there follows the odd consequence that the remarriage would

be declared void if at the datc of the procecdings there had been no. decree

of nullity in respect of the prior marriage, but it would be declared valid

if before the date of the proceedings the prior merriage had been annulled.(96)
56, - The present law in relation to the consequences of a decree of.nullity
of & voidable marriage is uncertain and inconvenient and we think that this

Situation could be improved by legislation in onc of the following ways:

(1) The decrec could annul the marriage from the date of

the decree. This is the Australian solution where the

(91) De Reneville v, De Renev1lle, supra at 111, 112
(92) [1958] 1 W,L.R. 1013

(93) [1944] W.I. 134; the judgment of Andrews, C.J., was described by
Bucknill, L.J., in De Reneville v. De Reneville [1948] P. 100, 120
-as a "con51dercd and helpful judgment."

(94) [1931]1 7. 75
(95) [1948] P, 100 C.A.

(96) The p031t10n secems to be the same in tho case of a criminal
 prosecution for bigamy: see the wording of the Offences Against
the Person Act 1861, s. 57 and Mason v, Mason 11944] W.I. 134,
164-165,
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decree "annuls the marriage from and including the date
on which the decree becomes absolute’™; Matrimonial

Causes Act 1959 (Aust.), s. 51.

(2) The decrec could remain cxactly as it is now, that is
to say, annulling the marriage, qua a marriage, ab initio,
but the legal effcet of the decree could'expressly be
made the samc as if the mérriage had ?eeg dissolved or

97

annulled from the date of the decrea. This scens

(98)

to be the CGerman solution.

(3) Voidable marriages could be abolished and the existing
grounds making a marriage voidable could be mede grounds

for divorce,

57. The argunents in favour of alternative (3), that is substituting
divdrce for nullity of a voidable narriage, are, quife simply, thot the two
remedies arc in substance similar and the differcnce between them is really

(99)

only a matter of form; in cach case there is a narriage valid until
the decree is made and that decree terminates the marriage, but, in the case
of nullity, the decree misleadingly déclares the marriage to have never
oxisted; that being so, it is more logical to terminate the marriage by a

(2)

. 1 . . - . .
divorce which records the realities of the situation.

(97) This principle has already been adopted with regard to legitimacy of
children; sce Matrimonial Causes Act 1965, s. 11: ‘'fhere a decree
of nullity is granted in rcspect of a voideble narriage, any child who
would have been the legitimate child of the parties to the marriage if
at the date of the decree it had been dissolved instead of being
annulled shall be decenmed to be their legitimate child,"”

(98) This statement is based on the thesis by Dr I. Wanska (Institute of
Advanced Legal Studies Library); Article 29 of the German Marriage
Law No., 16 states only that the marriage is terminated on the date on
- which the decree of nullity is pronounced.

(99) Turner v. Turmecr (1888) 13 P.D. 37, 40; Inverclyde v. Inverclydo
[1931] p. 29, 42.

(1) "It may be that it would be more logical to treat impotence as a
~ground of divorce, as it is in America, where the Jjurisdiction is not
“hampered by the rules of the Canon Law:" Eaves v, Zaves [1940] 1 Ch.

109, 122,

(2) - 1f the existing grounds for nullity of a voidable marriage were made
grounds for divorce, it would nevertheless be necessary to place them
in a category scparate from the existing grounds for divorce: It

- would be inappropriate to nake a petitioner wait three years from the
date of marriage befcre presenting -a-petition on the ground of
impotence or wilful refusal to consummate, a limitation which applies
to the cxisting grounds for divorce: Matrimonial Causes Act 1965, s.2;
the limitation whereby proceedings under s.9(1)(b), (c¢) or (a) must be
instituted within one year of marriage, a period which we suggest should
be extended to three years, (see paras 34, 36) would equally be
inappropriate in the context of the three years' limitation applicable
to divorce suits.
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58. The argumcents in favour of retaining nullity of a voidable marriage,
as in altoernatives (1) and (2) are: '
(l) It is not truc to say that the differcnce between a decree
of a voidable marriage and a decree of divorce is a mere
. matter of form, It may be that the consequences of the
tﬁo decrces are substantially similar,tbut the concepts
giving rise to the two decrees are quite different: the
decree of nullity recognises the existence of an impediment
at the time of the marriage which prevents the marriage
from being effective, while the decrec of divorce records
that some cause for terminating the marriage has arisen

since the marriage.

(2) Tnis distinction between a cause existing at the time of

| merriage, as a result of which the marriage is imperfect
and could be éVOided, and a causc arising after a valid
narriage has cone into existenbe as a result of which

the marriage could be dissolved, may be of little weight

to the .theoretical lawyer, buf is o metter of essence in

the jurisprudence of the Christian Church,

(3) The Church of England attaches considerable importance
to consent as a prerequisite to marriage. Consent to
marrisge includes consent to sexual relations and, hence, .
impotence can be regarded as having the effect of vitiating

(3)

consent. Likewise, the grounds under s.9(1)(b), (¢) ana

(@) (mental disorder, epilepsy, pregnancy per alium or
venereal disease) fall under the head of conditional consent<4>
and are acceptable to the Church. Except with regard to
wilful refusal to consummate, which the Church of Ingland
considers should cease to be a ground for nuliity'and be a
~ ground for divorce (see para 26), the Church is satisfied

(5)

with the existing law of nullity. Therefore, so.radical
a change as is involved in. the substitution of a decrce of

divorce for a decree of nullity in respect of matters which
the Church regards as relevant to the formation of marriage

and irrelevant to divorce, is likely to be unwelcome to the

-(3) Church Repoif;lp. 30
(4)  Ibid, pp. 28, 38-39, 47-48
(5) Ibid, p. 29
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Church. Such a change is also likely to be unwelcome
to the Roman Catholic Church. If is also likely to be
resented by people not necessarily belonging to either
Church who associate a stigma(6 with divorce and who
would therefore prefer to see such matters as impotence,
epilepsy and mental disorder, which are illnesscs, remain
grounds for annulling the marriage rather than causes

for dissolving it.

(4) It may be that many people do not appreciate the
distinction between divorce and nullity. Theys presumably,
would not oppose turning a nullity of a voidable marriage
into a divorce. If, however, such a change is likely to
cause offence to a substantial minority, then the proposal
cannot be recommended unless some worthwhile advantage is
to be gained from the change, wherecas the only advantage
to be gained from the change is that the prescnt voidable

-marriage will fit in morc '"ncatly" among divorces than

(7)

among nullities.

59. We are, therefore, opposed to the abolition of voidable marriages

and think that they should be retained but the effect of the decree of
nullity should be modified as postulated in para 56(1) or (2), i.e. either
(1) the decree should annul the marriage frqm the date of the decree, or

(2) the decree should annul the marriage ab initiob(as now), but the legal
effect of the decrec should be the same as it would be if the marriage had
been annulled from the date of the decrec, As 6ctween these two alternative:

the principal considcrations arcs

(1) Mternative (1), by abolishing the legal fiction that there
never had been a marriage, vould reflect the factual situ-
ation, i.e. the existence of a valid merriage from the date
of the marriage ceremony until the date of the decrce and the

non-cxistonce of the marriage as from the date of the decrce.

(6) The stigma attached to divorce is not likely wholly to be removed by
the provisions of the Divorce Reform Bill which regquires proof that
the marriagc has broken down owing to inter alia the adultery,
bohaviour or desertion of the spouse being divorced,

(7 In New Zealand the decrce of nullity of a voidable marriage has been
replaced by a decree..of "dissolution of a voidable marriage''s
Matrimonial Proccedings-Act 1963 (N.Z.), s.18., Ve have rejected this
solution for the same rééﬁons as we have rcjected the substitution ox
divorce for nullity of a voidable marriage and for the additional
rcason that we think that a new form of relief which combined in its
terminology the concepts of both divorce and nullity may crecate
unnccessary difficulties.,
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(2)  Alternative (2) would have the same legal consequences
and effect as alternative'(l), but as the decree would
declare (as it'doeé.now)}the marriage "to have been and
%0 be absolutely null and void," the parties could say
that their union had never been a valid marriagé'and
that théy'had never been man and wife. This last
consideration may be of importance to some persohs;
on the other hand, provided the decree is a decree of
nullity, the date from which it arruls the marriage -
whether it be ab initio or from the date of the decree -
nmay not be of importance, We would welcome.views as
to whether alternative (1) or alternative (é) is to be
preferred, Our provisional view is that alternative (1)

~is to be preferred.

SHOULD IMPOTENCE AND WILFUL REFUSAL TO CONSUMMATE CEASE

VI
APTER THREE YEARS FROM MARRTAGE ‘TO MAKE THE MARRIAGE
VOIDABLE?
60. It has been proposed to us that a marriage voidable for impotence

or wilful refusal to consummate should be subject to the three years' time-
limit from the déte of marriagegsgo that the marriage would cease to be
voidable at the end of that period and would thereafter be a valid marriage
terminable only by divorce. The argunent in favour of this propoéal is
that all wncertainty as to the status of the marriage would diéappear af ter
three years when the marriage would becone indubitably vaiid;v' Nevertheless,
having exanined this proposal we do not favour it, our princiﬁal reasons
beings o '
(1) The arguments set out in paras 54-59 in favour of
retaininginullify of a voidable marriage apply to

this proposal.

(2) The introduction of a three-years! time-limit would
in some cases place parties in a difficult situation.
Some forms of impotéhce are incurable, but others,

particﬁiarlyAif they are due to mental causes, are

(8) We have suggested that this time limit should apply in the case of
of a petition under the Matrimonial Causes Act, 1965, s,9(1)(b), (c)
and (a) (para 34) and in the case of lack of consent if this were
nade a ground for moking the marriage voidable (para 48).
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curable or pass with time. ITwven if the impotence is
incurable, this may not be known to the aggrieved party who,
wanting the marriage to succeed, maj continue to hope that
consurmation might be possible in tinme, Similarly, wilful
refusal to consummate ney be overcome by perseverance, as
where a wife through frigidity or nervousness refuses to
allow intercourse for a long period after marriage.

Even after the aggricved party has come to realise that

the non-consummation is due to the other party's wilful
refusal, it frequently happens that he nevertheless still
continues his attempts to have the marriage consumnated
hoping that his efforts will eventually overcome the

other party's reluctance. M1 such attempts by the
aggrieved party are surely to be commended and should not
be discouraged by an arbitrary time-li it, the effect of
which would be to place the aggrieved party in—the dilemma
of electing between giving up his efforts to make a success
of the marriage and taking his decree of nullity,“or '

continuing his efforts and losing his decree.

(3) If after threc years the marriage coased o be voidable
and could therecafter only be terminated by divorce, the
aggrieved party who left the non—cohsﬁmmating spouse
after the three years might be obliged to wait a further
three years before a divorce on the ground of desertion
(if there is no other ground) became possible.(9)
The practical result might be that a young man or woman,
-who continued his or her efforts to c¢onsummate the
marriage beyond threc years, would bé'unable to have the
marriage terminated till at least six years had elapsed

from the date of marriage.

" (4) If after the threc years {(i.e, after the marriage had
ceased to be voideable), the aggrieved party left the
impotent spouse, the aggrieved party would then be in
desertion (Since impoﬁence igs an illness which does not

(10)

ugustlfy a party leav1nv tho 1mpotent spouse- and

D L,

(9) If the Divorce Reform Bill becomes law in* its: present form, it may
still be necessary to wait two.years under clause 2(1)(0) (descrtion)
or 2(1)(a) (separation),

(10) Sce footnote 36, supra
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(11)

be able to divorce the aggrieved party .on that ground.

after another three ycars, the inpotent spouse would
On the other hand, if the refusal to consummate was due
to wilful refusal, the aggrieved party could leave and
allege constructive desertion or, possibly, cruelty.

In the reéult, if after the three years the aggrieved
party left because the marriage had not been consummated
but did not know whether the non-consummation was due to
inpotence or wilful refusal, he or she would be guilty
of a matrimonial offence if the court found impotence

to be the cause of non-consummation, but he or she would
be blameless if the court found the cause to be wilful

refusal to consummate.

VII PARTIES TO A NULLITY SUIT

Void Marriage

61. In addition to the gpouses themselves, anyone with a sufficient
interest in obtaining a declaration of nullity na& pétitioﬁ; a slight
peouniary'interest is sufficient(12> and anyone whose title to property

would be affected, or on whom a legal liability might be éast by the natursl
result of the marriage - the birth of issue - has a right to contest its
Validity.<l3) Thus, a sistef having a contingent interest uhder a settlemcis
if her brother died without issuc can contest the validity of her brother's

(12) and formerly a father could contest his son's or daughter's

narriage
narriage because he night be ligble to support his grand-children under the
Poor Relief Act 1601, s.7.<13>

the final court in matrimonial matters, said that any legal interest, howevex

In the latter case the Privy Council, then

small, was unquestionably sufficiént, even if the interest was of an extremely

(14)

ninute and contingent character; indeced, they went on to say that the
inhabitants of a parish, who might be liable to support the issue of the
narriage, nmight possibly have had such an interest, - In that same casc,
the lower court held<l5) that the father of an infant child had a noral
interest entitling him to petition and that such moral interest extended to

adult children residing in their father's house, but the Privy Council,

(ll) Two ycars if the Divorce Refofm Bill becomgs 1aw{v”
(12) Parenouth v. Watson (1811) 1 Phil. 355 o
(13)_ Ray v. Sherwood. (1837) 1 Moo. P.C. 353 at 399;400:
(14) Ibid. at 402 ' '
(15) Ray v. Sherwood (1836) 1 Curt. 193 at 227
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whilce expressly refraining from dealing with either point, preferred to
rost their casc on the ground of the grandfather's possible liability to
support his grandchildren. In view of the insignificant nature of the
pecuniary intorest necded to give the petitioner the right to sue it'is

perhaps surprising that a relative's“apps successicnis,the right to inherit

on an intestacy, which could be defeated by a witid marriage, is not a

sufficient interest entitling the rolatlvo to contest the marriage during

(16)

the spouse'!s lifetime, “ut after the spousce's death the rclative has

such an interest if his right of succession is affected by the validity of

(17)

the spouse's marriage.

62. The respondent to the suit is the other spousc, or both spouses are

respondents if the suit is brought by a third partyz(l§>
19

in addition, any

person may be given lcave to intervene in the suit.

Voidablec Marriages

'63. In the case of impotcnce no-one other than onc of the spouses is
allowed to petition.(zo) The gencral view is that the samo‘applies in the

.case of grounds other than impotence, and this vicw is supported by obiter

dicta in the House of Lords.(gl) The other spouse is rosponcent and the
court has power (as it has in all matrimonial sults) to give thlrd partleu
lcave to 1ntervone.(19) '

64. Ve think that in tho case "of a voidable narriage the position. shoulc

remain as it now is, that is to say the suit must be brought during the

lifetime of both partlos(zz) and the grounds of nullity should be treated a:

(16) Ray,v. Sherwood (1835) 1.Curt. 173; 193 at 225; but the Privy Council
oxpressly loft the point open: (1836) 1 Moo. P.C. 353 at 390; in
J. v. 3. [1953] P.186, which was a niece's petiticn, the point was
“not d901ded as the niece attempted to petition as the wife's next
~ friend and not in her own right.

(17)  Re Perk [1954] P.112, C.A. . .
(18) Wells v. Cotham (1863) 3 Sw & Tr. 364,
(19) Matrimonial Causes Act 1965, s.44.

(20) A. v. B, (1868) 1 P. & D. 559; Inverclyde v. Inverclyde [1931] P, 29,
'~ 71; Harthan v. Harthan (1949] P.115, 132.

" (21) Ross-Smith v, RossSmith [1963] A.C. 280 at 306, 348. In the case of
: nullity on grounds sct out inm 5.9(1)(b), (c) and (@) (mental disorder,
epilepsy, venecreal disease and pregnancy per alium), the limitations
in s.9(2), namely that the court rust be satisfied that the petiticnor
was ignorant of the defect at the time of the marriage and that no
sexual intercourse tdoh place after he discovered it, indicate that
the legislature hgd in mind that no-one but a spouse could be
petitioner. B :

(22) Subject to any statutory time-limit: Sec ilatrimonial Causes Act 077
$.9(2) and our proposal in para 34,
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natters of personal conmplaint, so that only a spouse should be able to
petition to have the merriage annulled.(23) Only the other spouse should
be respondent to the suit, thouzh the court should retain its existing

power to allow a third party to intervene,

65. Who should be able to petition in a void marriage? The existing
law is that, in addition to the spouscs themsclves, any person who has a
pecuniary interest in having a declaration of nullity should be able to
petiticn. It is tempfing to exclude persons with insignificant interests,
but it is difficult to see where the line could be drawn.(24)’ Qur provisional
view is that the law should rcmain as it is. We would welcone views as to

whether the law should be altered.

66, Who should be made s party to a petition in a void marriage?
A decree declaring a marriage to be void affects the children of the gpouses
who may be bastardised and lose rights of property as a result of a finding

(25) yet children are not given any notice of the

that a marriage is void;
proceedings and may not even know that proceedings are on foot. The children
of a void merriage are legitimate if at the time of the act of intercourse
resulting in the birth (or at the time of the marriage if later) one spouse

or both reasonably believed that the marriage was valid.(26) Therefore,

the issues determining whether a child is legitimate are: First, is the
marriage valid or void? And, secondly, if the marriage is void, did the
spouse or spouses reasonably believe it to be valid at the relevant time?

As to the first issue, a decrec of nullity is a judgment in rem which is,
therefore, conclusive on the children. As to the second issue, a finding

that the spouse had or had not the requisite belief could only be binding

(23) See paras 47 to 43 where we invite views as to creating a possible
exception in the case of insanity.

(24) In some countries persons with a moral interest can also petition:
e.2, in France: the ascendants or the family cocuncil, the lawful
spousc in the case of bigamy by the other spouse, the public
prosccutor; in West Germanys: the lawful spouse in the casc of biganmy
and the public prosecutor;  in Switzerland: the public authority.

(25) TFor an example of what can happen, sec Plummer v. Plummer [1917] P. 163,
C.A. where after a decreec of nullity had been pronounced a guardian ad
litem.-of- the child of the marriage was appointed, the child was given
leave to intoervene for the purpose of appealing against the decree and
the decrce was rcescinded on appeal.

(26) Legitimacy Act 1959, s.2. A further prercquisite to legitimation is
that the child's father must be domiciled in England at the child's
birth, or, if the father died before birth, immediately before his
death: ibid,
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(if at all, since legitimacy is not an issue in the suit and a custody

order can be made whother or not the children are legitimate) between the
partics to the proceedings, namely the spouses., However, if the court
finds that one spouse or both had the redhisite belief(27) that wguld_for
practical purposcs go a long way towards, if not be conclusive as;:a finding
of lcgitimacy; Similarly, if the court made a finding, albeit obiter,

that neither spouse had the requisite belief, such finding would presumably
be a reflection of the ovidence and the existence of such evidence would be
a substantial, if not conclusive, obstacle to a subsequent legitimacy petition.
Either finding would be made on the basis of the spouses' evidence untested
by cross-cxamination on the question of legitimacy (or, if the petition is
undcfended, complétely untested) and, possibly in the absence of other
relovant evidence, Morecver, if the children were of tonder years at the
time of the nullity suit and if after reaching their majority they found it
advisable $o initiate legitimacy proceedings, their parents might by then

not be availablce to give evidence,

67. We, therefore, recommend thet the children (if any) of the spouses
should be nade parties to a petition for nullity of a void marrisg

We appreciate that this would add somewhat to the expense of the proceedings
and that in ﬁany cases the intcrests of the children would not suffer even
if they were not made partices and scparately rcpresented.v But in view of
the snall number of petitions(zs) we do not regard the additional oxpense

os adequate rcason for dispensing with a safeguard which can only be certain

of opcrating when needed if it is made nandatery in all cases.

VIII  SHOULD NULLITY PROCEEDINGS BE COMBINED WITH
(1) PROCEEDINGS TO DECLARE THE MARRIAGE VALID, AND
(2)  LEGITIMACY PROCEEDINGS? -

68. There arises a further question: should nullity proceedings be

combined with proccedings for a decree of validity of the narriage, so that

the result of the proceedings would be a declaration that the marriage is
cither valid 6f void? If that werce done and the sane proceedings investigated
the question of legitimacy of children, then the result of the suit for
nullity would be to scttle once and for all both the status of the narriage

and the status oflﬁhp_children. Procecdings for declaration of wvalidity of

(27)  See, for 1nstancc, Colle*t v. Collett [1967] 3 W.L.R. 280 at 287 wvherc
the court made this finding.

(28)  An average of 75 & year: see para 5
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a marriage or of legitimacy are governed by the Matrimonial Causcs Act 1965,
5.39; which requires that the Attorney-General be made a_pérty and provides
that the court shall direct what other persons nmust be,givéﬁ notice of ‘the
‘application so thatﬂthey may 2pply. to intervene if their intcrests afe

- ‘affected, - This is a valuable safeguard(29).f§r~thiid pafties»may be
adversely affected if a marriage is declared to be valid or if children are

"  held to be legitinate, e.g., they nay have rights under a -scttlenent éontingent
‘on a spouse dying unnarried and/or without legitimate issue. Thé Attorney-

General is made a party as "the repository of the public consclence"

~—and his presenceé has:the advantage that he can 1nvest1gate the issues

- impartially end -the result of his investigations could be of a581stance to
the court, in the same way as where the Official Sollcltor appears for a

respondent of unsound nind., -

69, .. The dlsadvantagos of comblnlng Jurlsdlctlons are-

7 (1) Under ex1st1ng procouure the court, on a nulllty petltlon,
has only to consider the one issue raised by the petltlonlng
‘spouse, ‘i.e. is the marriage void on the ground qllewed°
If that ground is esteblished the court declares tho marriage
to be void. . If the ground is not established, the court
_disnisses the petitioq.but.without_ﬁroceeding to déclaré
the narriage valid, though the dismissal of the petition :

_ may remove the -only doubt as to the validity of the '
narriage and in practice generally anount to a finding
that the marriage is valid, But this is not necessarily
so as there may be some other ground on which the marriage
could be att%cked by the petitioner and the court would
need to have cvidence that fhone of those grounds ex1sts
before. it made a declaration that the narriage is valid.
This should normally present no difficulty, but what is
the court to do if the petitioner, not at all anxious to
‘have his marriage declarcd valid, refuses or is unable to
‘give the additional evidence?  Suppose the petitioner
fails to cstablish the ground he had alleged, but it
appears that.the narriage might be void on sone other

ground, such as affinity or bigamy, which for the

© (29) - Collett-v.:Collett- [1967] 3. W.L.R. 280, 287 ("These are important

: safeguards becausc the rights of third parties may be adversely
affccted by a declaration that a marriage is valid and, consequently.
that the children of the marrisge are legitimate. 1)

(30) Edwards, The Law Officers of the Crown, 1964, p. 287
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70,

(2)

(3)

noment he is unable to establish but which he wants to
keep in reserve hoping that cvidonce will beconc available
later - how can the court declarc the marriage to be valid
knowing that there is a real possibility that it is void?
The court not being satisfied that the narriage is void

is not the sane as the court being satisfied that the

narriage is valid,

If legitimacy proceedings were combined with the nullity
suit, the children, if infants, would be represcnted by
their guardian a2d liten who would see that their intcrests
are safcguarded. : If, however, the children arc of age and
take no part in the proceedings, is the court to make a’
finding'of legitimacy or illegitimacy on what may be

incomplete evidence?

It would be necessary to serve all persons who might be

affeccted as provided in s, 39, thereby increasing the costs,

The advantages of combining jurisdictions are:

(1)

(2)

In almost =2ll cascs there will be no doubt as to the
narriage being valid once the court has disposed of the
ground or grounds which are alleged to make it void and
it will onlyxbe in a small minority of cases that the
court would feel unable to proncunce the marriage to

be valid, The statute could guard against such cases
by providing thet on dismissing a petition the court,
only if satisficd that thc marriage is valid, should
declare it so to be. Similarly, the court could be
left with o like discrotion in respect of the issue of

Iegitimacy.

The persons who, . in addition to the Attorney-General,
would necd to be given noticc of thevproceedings arc
probably the same both in proccedings to establish the
validity of a marriage and in legitimacy proceedings;
there must be fow marriages in which property rights of
persons other than the spouses and the children will be
affected by the validity of the marriage or the legitimacy

“of “the childreny ™ "~ T T
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i, (3)° TﬂQFéééf of:giVing notice to the persons affected would
. “béisﬁéil; Zthefé would be the cost of making the
"A Athiney—Génefai'a party but he need not incur furthei
' cqsts:if onfihvestigation he is of opinion that he

_béﬁﬁdt_hcip thé court by being represented.

71, On balance, we think that a combination of jurisdiotions would
create morc problems than it would solve, and would ncedlessly complicate
a nullity suit and would increase its cost, Suits of nullity of wvoid

(31)

marriage arec very few and thé present sjstem appears to work

_ satiéfactprily and should not be altered. ~ Is there a more compelling
reason for chiéring the marriage to be valid after the dismissal of a
petition for nullity of a void marriage than therc is aftor dismissal of
a petitioh for divdrcé? TQCugh in ﬁheory the narriage, in either case,
night still be impeached, in practicec the parties'leéye the court knowing

that their marriasge is valid,

IX POSSIBLE.ADDITIONAL GROUNDS COF NULLITY

72, -  Three possible additional grounds of nullity were examined by the

(32)

Morton Commission:

' (l)‘ fraudulent or wilful concecalment of material facts
' which if krown to the petitioner might have caused

hin to forego marriage;

(2) grave disease or abBnormality;

(3) . treatment, medical or surgical, which has resulted in

sterility,

73. The Morton Commission rejected all three grounds for the following
recasons: Ground (1) was thought to be too wide, so that it would cause a
great deal of uncertainty. It would give rise to difficulties of
interpretation and there would be danger that a widening interpretation
night in time allow marriages to be annulled on the flimsiest pretext.
Grouhdv(Z) was thought to be lacking in preccision and, though the court
night in time evolve some working rule, this would almost certainly be
arbitrary in its results. . Ground (3)vwas rejected principally'becausa

sone kinds of treatment make a person sterile, whereas other kinds make

(31) The average is 75 a year: sec para 5
(32) Paras 267-272
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it uncertain whether or not the person tréated becomes sterile, and great
difficulty and unhappiness might arise if'the sébond category of treatment
were excluded from relief, because of the eiemént of doubt present, and
the first category provided for, The Mortoh Commission's conclusions was
that the existing grounds of nullity cover the major cases of hardahip and
that an extension would create more difficulties than it would remove,

The Church of Ingland is satisfied with the existing grounds of nulllty
and is opposed to extendlng thcm.(33) '
T4, We are inclined to think that the Morton Cemmission came to the
right conclusion, Ground (1) amounts to an allegatién of fraud and the
ease with which such a ground can be extended to include minor complaints
was shown, for example, by the New York law which had fraud as a ground
for annulling a marriage; this was interpreted as meaning aﬁyfsuppression,
evasion or reprcsentation as to health, status, wealth;“character, eriminal
convicﬁions, chastity, pregnahcy, prior marriage, citizenship or drug
addiction.<34) Ground (2) is too vague to be gatisfactory. Grownd (3)
ig a proposal which, if acgepted, must logically include natural
sterility as a grownd. of nullity and this has never been a ground for
nullity; the Church Repori also rejects ground (3). (35) Other grounds
examined and rejected hy the Chureh_Report were homosexuality and
defective intention, the former for‘the(§2§son that it should be further

oexamined from the medical point of view and the latter for the rcason

that in a socicty vhere marriage mist be contracted in set forms the
conscnt expressed by cfo:mg through the Cchmony of marriage must prcvall( 37)
75. Our provisional view is that there is no negd forradding new grounds
of millity., Nevertheless, we sct out below further pbssible grounds of
nullity for consideration and vicws arc invited as to whcther these or any
other groundsg should be added to the existing grounds of nullity.,
We think that any additional grounds should be specific and that a géﬁéral
ground based on fraud or concealment of a material fact shouidﬂnot be
adopted for the reasons stated above, Considérétion might, however, be
given to the 1nclu81on in the Matrimonial Causes Act 1965, 8. 9(1)(b) (e),
'(d) (see paras 28, 30) of the. follow1ng grounds: -
(1) Certain illnesses, o y
The illnesses whlch are at present grounds for nulllty

are mental dlsorder, epmlepsy and vencreal disease at

(33) Church Report, pp. é9; 39«41

(34) J.R. Clevenger, "Annulment of Marriage," 1946; Busman v. Busman (1931)
251 N.Y.5. 474

(35) Church Report, pp. 39«40
(36) Church Report, pp. 40e4l
(37) Church Report, pp. 26«28, 41
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the time of. the marriage. - Consideration could be
given.to other illnesses, if any, which on medical
evidence, either because of their éffoct on the dtﬂéf’
spouse or. because they are herodltary, are sufllclcntly
disruptive of marital life, to be made express grounds

. for annulling the marriage.

"(2) 'A‘époﬁse Being a habitual drunkard orAdrug addict.
This is a ground for a sebaration order in the magistrates!
court(3§) and .consideration could be given to making it
a ground for nallity where, unbeknown to the other pafty,
a spouse is a habitual drunkard or drugfaddicf at the =

tine of marriage.

(3) A spéﬁse'having been:éoﬁvicted of .certain offences ox:
served a certaln term. of 1nDrlsonmont.;; This ground - .
would not OllmlHQtL thb nard case of -wife who finds:
herself marricd to a nan who is "on:the rum," but who .
has not been conv1cteu of any offoncb. . Such a caseg ..

(39)

was Spltulnlck v. Sg;talnlck where the husband was. e

" arrested on the weddlng day.,- There, however, the .. o
non-disclosure of hlS crlﬂlnal past aggravated the
u1fe'° shock and wgs hold to be cruelty, so that she
obtalned a dlvorco on thwt pround On the other hanL,
thls vround would eliminate the hardshlp .of such:a.case: .

(40)

as Priestley v. Prleotley where, after marriage, the ‘

husband: disclosed to the wife that he was~a convicted
criminal, but it was held that no oxcoptiohﬂcould bé
taken to the manncr of his 01sclooure and there wus, ‘

thereforc, no cruelty on his part.

(38) Matrinonial Procecdings (Magistrates' Courts) Aot 1960, S 1(1)(f)
8. 16 of the Act defines a "hobitual drunkard" or "drug addict" as
a poroon.(not being a mentally. disordercd person within: the neaning

- of the Hontal Health Act 1959) who, by reason of habitual
intemperate drinking of intoxicating liquor, or of habitual taking
or using, otherwisc than upon medical advice, of any drug to which
any of the provisions of the Dangcrous Drugs Act 1951, for the time
being applics, is at times dengerous to hinsclf or others, or is
incapable of nanaging himsclf or his affairs, or so conducts hinself
that it would not be rcasonable to expect a spouse of ordinary
sens1b111t1cs to continuc to cohabit with hln.

B

(597 'Me Tines NovsPuper, 24 May 1956
. (40) . The Times Newspaper,. 7 Novembor 19584 ibid. 19 June 1959,  C.A.



76.

obtaining a decrce of nullity vwhether of a
continues to be an absoclute bar in nullity suits to- da .(44) ‘Now that
collusion has becen nade a
judicial separation

should be abolishoé ltoocthor,

(4) A spouse concealing his matrinonial status, c,g. whether

he had been narried before.

Where o wife discovered after

narrisge that her husband had been twice married and twice

divorced, that he had children by both narria 5bs and an -

illcgitimate chlld by another wonan, this non-ulsclosure

did not of itself give her any

ground of complaint, but

she obtained a ddivorce on the ground of cruclty in that

the husband, by disappearing

and leaving her to discover

his past, aggravated the shock she was bound to suffer by

her discovery., 4l The wife would have had no 'rencdy at

all (oxcept possibly on des

ortion in due coursc) if,

because of a robust constitution, the shock failed to

causc injury or apprchension of injury to her health.

X COLLUSION

(

In the Beclesiastical Court

(45)

43)

(42)

collusion was an absolute bar to

a void or voidablé marriage and it

discretionary bar in suits for divorce and

and it is being proposed that in those suits it

(46)

the question arises as to what part,

if any, collusion shoulL play 1n sults for nulllty. " Collusion mcans an

agreenent or bargain between the partics whereby the ‘initiation of -the

suit is procurcd or its conduct provided for and it ranges fron agrecnents

involving maintenance to arrangements to pervert the course of justice by

presenting a false case.

There appears to be no good rcason why

arrangenents with regard to maintenance, if they do not involve deccption

(41)
(42)

(43)

(44)

(45)

(46)

Carpenter v. Carpenter [1955] 1 W.L.R. 669

If the Divorce Refornm Bill becones law, the wife would probably be
able to obtain a divorce on these facts without showing injury or

apprchension of injury to health;

Crewe v. Crewe (1800) 3 Hag. Ecc. 123
3 Phil. 597; Pollard v. Wybbum (18283

HMatrimonial Causcs Act, 1857, ss. 22, 41;

see cl. 2(1)(b).

Donegal v. Donegal (1821)
1 Hab._Ecc. 725

Jualcaturb (Consolidation)

Act 1925, s. 323 Syngp v. Synge [1900] P. 180, 205, 206, See also

Matrimnonial Causes Rule 9(2), Forn 2 which required the petition to

state whether there is collusion,

Matrinonial Oauses Act 1965,. 5.5, ro-enactlnb the provisions of the

Divorce Reforn Bill, cl. 9(3

. Matrimonisl Causes Act. 1963, S.4.

)
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of the court, should be a bar to obtaining a decree of nullity of a
voidable iarriage, and still less so a decree of a void marriage.

On - the other hand, obtaining a decreec by the presentation of a false case
is obviously objectionable, This, however, docs not necessarily have
anyfhing t60 do with collusion; din an undefcnded case the petitioner may
present a false casc without there necessarily being any collusion with
the iespondent.‘ In Scotland there has nover been any bar based on
collusion or deceit and apparently the necd hés never been felt. If it
is discovered that in truth there were né grounds fop the decree, the
decree will not be made absolute - not because of deceit but because of
the absence of grouﬁds. If, despite the deccit, there were good grounds
for annulment it may be more appropriate to punish the degeiver by some

such means as a prosccution for perjury, rather than.by refusing a decree.

7. We think that the effect of collusion on proceedings for nullity
must depend on what is decided in relation to divorce. . Should collusion

remain a discretionary bar in divorce sults, it shouldiqqually be a

discrctionary bar in nullity suits. If.it should be abolished in relation

to divorce it should equally be abolished in rclation to'nullity.A

XI  SUMMARY OF QHESTIONS AND PROVISIONAL CONCLUSIONS

:1778. (1) ¥hile we do not ourselves rccormend any alteration in
the prohibited degrees which render a marriage void,
we invite views on this and on the application of -
prohibited degrees in relation to adopted children.
(paras 12-18). T .

(2) Views are invited on whether persons with certain mental
"defects should be incapable of contracting marriage
(para 21).

l.(3) Views arc invited on-whether the law concerning duress
and mistake in relation t0 lack of consent should be
altercd (para 24). .

(4) Wilful refusal to conswmatc the marriage should remaiﬁ
a ground for nullity (paras 26, 27).

(5) The Matrimonial Causes Act 1965, s. 9(1)(b) should be
redrafted to make clear that it refers to a party who,

though of sufficient understanding to consent to a

marriage, is of unsound mind in other respects (para 29).

- 50 -



(6) In the Matrimonial Causes Act 1965, s. 9(2) three ycars
and approbation of marriage should be substituted for
Ono'year and absence of maritel intercoursc after
discovery of the defect (paras 33, 34, 36).

(7) Views arc invited on whether artificial insemination

| of the wifc or adoption or birth of a child resulting
from the joint act or with the conscent of both parties
should not per se¢ constitute a bar to the annulment of

a voidable marriage (paras 38-41),

(8) Approbation should be an absolute bar to the annulment

of a voidable marriage (para 42),

(9) Lack of consent (otherwise than by rcason of insanity
rendering a person incapable of consenting to narriage)
showld render a marriage voidable and not void and there
should be a tingcelinit of three years for instituting
procecdings (para 44, 45)., There should not be any
time-linit in the casc of marriages voidable for

impotence or wilful refusal to consumnate (para 60).

(10) We arc inclined to the view that insanity rcndering o
person incapable of conscating to marriage should continue
to render a marriage void, but vicws are invited on this

subject (paras 46-49).

(11) Our view is that it is not practical for a marriage
vhere onc party is, or both are, under sixtecn to be
ratifiable (para 53). We invite vicws as to whether
such a marriage should remain void or be voidable
(paras 51, 52).

(12) Voidable marriages should be retained, but notwithstanding
the annulnment, the marriage should be treated as having
beoen valid until the decerce and views are invited as to

the form of the decrec (paras 54-59).

(13) %While our view is that in the case of a void marriage
the only third parties who should be able to obtain a
declaration of nullity arc those who have a pcouniary
interest, we invite views whether the law in this

respedt should be altered (para 65).

(14) In the casec of a void narriage any child of the parties
should be made a party to the suit (paras 66, 67).



(15)

(16)

(17)

’/-\f:

Proceedings for nullity of a void marriage should not
be combined with proceedings to declare a marriage
valid or the children legitimate, both of which should

renain separate proceedings (paras 68-T1).

While our view is that there should not be any

extension of the existing grounds of nullity, we invite

. views as to possible additional grounds (paras 72-75).

Céllusion should not be an absolute bar in nullity but,
at the most, a discretionary bar and should be abolished

if it is abolished in divorece proceedings (paras 76, 77).
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