56-132-06
/\t
we  N.B. This is a Working Paper
circulated for comment and
criticism only. It does not
represent the final views of
the Law Commission.,

THE LAW -
COMMISSION
PUBLISHED WORKING PAPER

NO: 21

POLYGAMOUS MARRTAGES

26th July 1968

A1l correspondence should
be addressed to:-

L.G. Caldwell
Law Commission
Lacon House
Theobald's Road
London W.C.1.
(01-405 8700 Extension 230)



POLYGAMOUS MARRIAGES

TABLE OF CONTENTS

Lara. Nos.

I. INTRODUCTORY 1 -7
- Scope of Paper Lo 1 -3
Hyde v. Hyde 4 -7
II. WHAT IS A POLYGAMOUS MARRTAGE? 8 - 11
Characteristics of Polygamous Marriages 8
The Effect of a Change of Domicil 9 - 11
III. VALID AND INVALID POLYGAMOUS MARRTAGES ﬁ ??_f 20
The Validity of Polygamous Marriages celebrated in England 13- 14

Capacity of Pexrsons Domiciled in Ingland to Enter into

Polygamous Marriages 15 - 20
Iv., MATRIMONIAL RELIEF ' 21 - 53
Scope of the Rule in Hyde v. Hyde 21
Injustice of the Rule 22 - 25
Anomalies of the Rule 26 -~ 27
The Case for Reform 28 - 30
Basic Considerations 31 - 32
Maintenance 33 - 35
Maintenance of wives resident abroad 34
Effect of talak 35
Divorce 36 - 49
Grounds for divorce 37 - 39
Adultery 40
Cruelty 41
Separation for five years 42 - 43

Pnglish law or foreign law? 44



Four types of "polygamcus"Lmarriage
(1) Always monogamous in fact
(ii) Monogamous in fact at date of suit

(iii) Polygamous in fact but with only one

wife in England

(iv) Polygamous in fact with more than one

wife in England
“Nullity
The Field of Choice

Conclusions

V. RUCOGNITION OF POLYGAMOUS MARRTAGHS FOR PURFOSTS OTHER
THAN MATRIMONTAT, RELLEF - -

As a bar to a_gubsequent monogamous ma;rigéé
Legitimacy of and succession by’childrén o
Succession by Wives
‘chial Security Legislation

 Miscellaneous Problems Affecting Wives

VI. °=  SUMMARY OF RECOMMIENDATIONS

APPENDICES

' A, Australian Matrimonial Causes Act 1959, section 6A. .

- B, Indian Dissolution of Muslim Marriages Act 1939, section 2,

45 - 49

46

47

48

49
- 50

52
23

54

55

56
59

61
67

68

51

67

58
60
66

v

Para. Nos.



TOLYGAMOUS MARRTAGIS*

I, INTRODUCTORY

Scope of Paper

T In this Paper; in accordance With the terms of Item XIX of the Law
Reform Programme of the Law Comﬁissioﬁ, we examine one branch of family law,
nanely, the extent to which polygamous marriages are recognised by English law,
and make some proposals for reform. The scope of our examination is limited to
the recognition of such marriages for purposes of family law and social security
legislation. We do not deal, save incidentally, with the criminal law (e.g. the
law of bigamy), the law of tort (e.g. whether a polygamously-married wife is a
depehdaht within the mcaning of the Fatal Accidents Acts 1846—1959), or with the

law of nationality, or immigration, or taxation.

2. At presen£ we are working towards our projected rostatement of the law
of matrimonial causes in comprenensive form. That restatement ﬁould clearly be
incomplete without the law concerning polygamous marriages. HMoreover, the
problems which polygamous marriages raise are allied to those which arise in the
fields of nullity and jurisdiction in divorce and are directly relefanﬁ to our
study of financial provision in matrimonial and related proceedings. We have
(1) (@) e

already circulated Working Papers on financial provision and nullity

hope soon to circulate one on the jurisdiction of the Inglish divorce courts,

3. Not only, then, is it convenient for us to examine our law rclating to
polygamous marriages at this stage, as part of our general study of matrimonial
causes, but it is alsc a field where reform is clecarly nceded. The present’
position regarding maintenance is particularly disturbing. It should be
emphasised, However, that the urgent need for refoim is not caused by the

presence in this country of any significant number of husbands with scveral

* This Paper is based on a study prepared at our request by Dr. J.H.C. Morris,
Fellow of Magdalen College Oxford and University Reader in Conflict of Laws,
to whom we are deeply indebted. '

(1) Working Paper No.9.

(2) wWorking Paper Fo.20,
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wives here. In fact, "the number is very small, ... there is no known
incident of a man arriving with two wives and very few cases in which a second

(3)

wife has joined a husband.” But the problem posed by polygamy is one which
cannot bhe ignored. There are cases 'in Whicﬁ the husband has other wives in his
country of origin, and more cases still where the marriage though in fact
monogamous is potentially polygamous, because celebrated abroad in Mohammed%n
or customary law form; and thercfore is treated as poly amous for the purpose

(4)

of the rule in Hyde wv. Hyde.

Hyde v. Hyde

. : . A
4. The leading case on polygamous marriages in English law is Hyde v. Hyde (4)

which was a husband's undefended petition for divorce on the g#ound of hisg wife's
.adultery and bigamy. The.petitione; was an Engliéhman by birth, and in 1847,
when he was about 16 years old, he joined a congregation of Mormons in Léndon,
and was soon afterwards ordained a priest of that faith. In London he met the
respoﬁdent and her family,.all of whom were Mormons, and becameuéngéged to her.
In 1856 the respondent and her mother emigrated to Salt Lake City, in the
Territory of Utah, in the Unitgd States, and in 1853 the petitioner joined them
there. They were marriced there in 1853, the marrlaﬂe being celebrated by
.BrighambYoung, the president of the Mormon church, and the govcrnor - of the
territory. Tﬁey lived together in Utah until 1856, when the petitioncr went on

a mission to the Sandwich Islands, leaving tﬁe respordent in Utah, On hig
arrival in the Sandwich Islands he rcenounced the iormon faith and preached against
it. A sentence of excommunication was pronounced against him in Utah in 1856 and
his wife was declared free to marry again, which she did in-1859 or 1860._ Mean~
while in 1857 the pefitioner resumed his domicil in England and petitioned fer
divorce. Lord Penzance refused to adjudicate on his petition on the ground that
"marriage, as understood in Christendom, may fcr this purpose be defined as the

voluntary union for life of cne man and one woman to the exclusion of all others,”

(3) H.C. Debs 4th July, 1968, Col. 1663 (Ar David Ennals, the Under-Secretary
of State for the Home Dept. ).

(4) (4866) L.R. 1 P. & D. 130



and that this Mormon marriage was no marriage which the English Divorce Court
could recognise, because there was evidence that polygamy was a part of the
YMormen doctrine, and was the common custom in Utah. "It is obvious" he saild
"that the matrimonial law of this country is adapted to the Christian marriage,
and that it is wholly inapplicable tc polygamy.” (5) He pointed out that to
divorce a husband at the suit of his first wife on the ground of his bigomy and
édultery.with the secend, or to anmul the second marriage on the ground that it
wﬁs bigamous, would be "ereating conjugal duties, not enforcing them, and

o (6)

furnishing a remedy where there was no offence. He refused to draw any

distincticn between the first of a series of polygamous unions and the later cnes

or between a marriage which was onl otentiall clygamous and one which was
O o

(7)

actually polygamous. At the end of his judgment he said:

"his court does not profess to decide upon the rights of successicn or
legitimacy which it might be proper te accord to the issue of polygamous
uniocns, or upon the rights or obligations in relation tc third persons
which people living under the sanction of such unions may have created
for themselves. All that is intended to be here decided is that as
between cach other they are not entitled to the remedies, the
adjudication, or the relief of the matrimonial law of Ingland."

5e As will be seen later in this Paper, we arce of opinion that the rule

in Hyde v. Hyde works hardship and injustice. But it coes not necessarily follow

that this problem can be solved by the mere process of abolishing the rule in

Hyde v. Hyde or by simply enacting that polygamcus marriages should be subject to

our matrimenial laws. That we would like to find a remedy, is one thing; to find

a just and satisfactory remedy is another. We, therefore, ask the reader to buar

in mind, throughout this Paper, the underlying rea~on for the rule in Hyde v. Hy
namely, the view that our matrimonial law is designed to deal only with monogamous

marriages and that polygamous marriages cannot fit into ocur existing matrimonial

(5) At p. 135
(6) At pp. 135, 136-137

(7) At p. 138



(9) ot

that to apply our matrimonial law to =

(8)

system. 1% has even been said
potentially polygamous marriage, which is in fact monogamous, would "be attenced
by many obviocus incongruities and difficulties.” We are very- conscious of theses

judicial views and'wouid riot want it tc be thought that we have overlooked the

difficulties of solving the problem coVéred by this Paper.
6. The presentllaw'may be summarised in two proposifions:

(1) Neither party to a polygamous mapriégeuis ehtitled to any -
English matrimonial relief, cven if the marriage is only‘

potentially polygamous.

(2) However, a polygamous merriage which is.valid by thé laﬁ of

the place of oelgbration and by eaCh‘paityfs ﬁersonal.law

is generally recognised as valid in Eﬁgland, exéeﬁt for

purposes of matrimoniél_jufisdiction, e#en if the marfiage

is actually pqugamous. |
T ‘AlTﬁese two proposifions will be discussed in déééil in ?arts IV and V of
this Paper. But.first we must. consider What-ié a polyéamous‘marriage, and when
a polygamous marriage is rec&gnised as valid. These questions are discussed in

Parts IT and IIT respectively.

IT, WHAT IS5 A POLYGAMOUS MARRIAGE?

Characteristics of Polygemous Marriages

8, What Inglish law means by a polygamous marriage can best be gathered

from the follewing six propositions.

(8) Hyde v. Hyde (1866) L.R. 1 P. & D. 130 at 135. (ante, para.4); Baindail v.
Baindail L1946] P,122, per Lord Greene, M.R. at 125: "The powers conferrsd
on the courts for enforcing or dissolving a marriage tie are not adapted
to any form of union between & man and a woman save a monogamous union";
Sowa v. Sowa [1961] P.70, per Pearce, L.J. at 83: "(Lord Penzance in
Hyde v. Hyde! deals with the various remelies and shows that they are

© inapplicable to polygamous marriage .... I find the reasoning in Hyde v.
Hyde inescapable" and at 84 Pearce L.J. adopts Lord Greene's statement
quoted above. See alsc Simon P. in Cheni v. Cheni [1965] P.85 at 91

(9) Sowa v. Sowa, supra, per Pearce L.J. at p.85




(1) It is immaterial that the husband never exercised his privilege

' . . \ N . T . (10)
of taking more than one wife and that he never intended to do so.
A potentially polygamcus marriage is thus in the samc category as

an actually polygamcus one. HMoreover, if the husband does take

more than one wife, no distinction can be drawn between then.

(2} If the husband's personal law Coes not permit him to take more
than one wife, but docs permit him to take concubines, a marriage

colebrated under such a law is polygamous, at any rate if

(11)

concubinage is a status recognisaed by that law.

(3) On the other hand, in spite of the distinction drawn in Jarrender

(12)

o . 1 s
v: Warrender and Hyde v. Hyde ( 3) between "Christian™ and

#infidel” marriages, a marriage may be ronogamcus although neither
party is a Christian. The crucial question is whether the law
under which the marriage is celebrated permits pelygamy; 1f it
does not, the marriage is monocgamous. On this ground Japanesc

(14) (15)

marriages and Jewish marriages have been treated as

monogamous, and so has a cemposite ceremony at Singapore in

(16)

mixed Chinesc and Jewish form.

(4) A marriage may be monogamous although under the law of the place
of c;lebratlon it can be dissolved by mutual con qont or at the

will of elthpr party, with merely formal conﬂltlons of official

(10)

(11)
(12)

)

(14)
(15)
(16)

Hyde v. Hycde (1866) L.R. 1 P. & D, 130; Sowa v. Sowa [1961] P.70;
Cheni v. Cheni [1965] P.85, 88-89. The law in Scotland is the same:
Yhihammad v. Suna 1956 S.C. 366. '

Lee v. Lau [1967] P.14.

(1835) 2 C1. & F. 488, 532,

(1866) L.R. 1P & D 130

Brinkley v. ntt -Gen. (1890) 15 P, D 76

Spivack v Splvac (1930) 46 .T. L.R. 243,

Isaac Penhas v. Tan 500 ing [1953]_Afc..304 (P.C.)
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registration,  On this ground a Russian marriage celebrated in

(17)

1924 was treated as monogamous.

(5) The nature of the ceremony according to the law of the place of
" celebration, and not the law of either party's domicil, determines
whether a marrlage-lslﬁonoaamous or nolygamous. Hence, if a
domiciled Englishmanb(18) or Znglishwoman ( 9) goes through a -
- ceremony of marriage in polygamous form in a country Where polygamy

is lawful, he or she contracts a polygamous marriage. (It does
not follow that the marriage will be treated as valid., This question
is discussed in Part III of this Paper).> Conversely,vif a
Mohammedan doniciled e.g. in India or Pakistan goes through a
ceremeny of marriage in an Iing llsh reglster offlce, he contracts

(20)

a monogamous marriage.. This result may not be very logical,

(21)

but it is to be welcomed on practical grounds because it narrows the

~rule in Hyde v. Hyde and renders English matrimonial relief.

available to the parties to such a marfiage.~»

(6) It was at one time supposed that the monogamous or polygamous
character of the marriage had to be determined once and for all as
at the dateé of its inception. 22 But now it is clear that a

potentially polygamous marriage may become monogamous by reason

(17)
(18)

(19)

T(2o)'

(21)

(22)

Nachimson v. Nachimson [ 19301 P, 217

Re Bethell (1887) 38 Ch.D. 220; cf. Hyde v. Hyde (1866) L.R. 1 P. & D. 130,
where however the husband had probably acquired a uon1011 of choice in
Utah before the ceremony.

Risk v. Risk [ 19511 P.50

Chetti v. Chetti [1909] P.67; R. v. Hommersmith Registrar [1917] 1 X.B.
634; Srini Vasan v. Srini Vasan [1946] P.67; Baindail v. Baindail [ 1946
P.122; Maher v. Maher L1951] P,342; Ohochuku v. Ohcchulu [1960] 1 W.IL.R.
1833 Russ v. Russ [1964] P.315. The law in Scotland is the same:
MacDougall v, Chitnavis, 1937 5.C. 390.

It is criticised in Cheshire, Private ;nternatlonal Law, 7th B,
pp. 266-270.

Mehta v. Mehta [1945] 2 All E.R. 690. I




of subsequent events, and that, therefore, English matrimonial
relief may subsequehtly become available to the parties. This
may happen if, for instance, the parties (being domiciled ih an
eastern country where the perscnal law is a religious‘law) change
their religion from cne which permits polygamy to one which does
nots (23) or if the husband changes his domicil from a country
whose law permits fclygamy to a2 country whosc law dpes not s (24)
or if the law under which the marriage was cclebrated subsequently

(25)

prohibits polyganys or (porhaps) if the parties, having gone

through a polygamous cerenony in a count where the law permits
yg y

(26)

Ny

polyzamy, subsequently go through a monogamous ceremeny in Englands
. g - 2 .
or under some systems of law) if a child is born. (27) But it scems

that the event relied upon to produce this result must take place

before the cause of action arcse. (28)
The Bffect of a Change of Domicil
9. The proposition laid dovm in Ali v. Ald (29) that a potentially polygamcus

marriage may bccome menogamous if the parties acquire an English domicil is a
far-reaching cne. It means that all those now in this country who have entcred
into potentially polyzamous marriages will find themselves entitled to English

matrinonial relief as scon as they have been here long encugh, and with the

(23) The Sinha Pecraze Claim (1939) 171 Loxcs' Journals 350, [1946] 1 411 E.R.
348, as oxplained in Cheni v. Cheni [1965] P.85, 90-91, and in Parkasho v.
Singh [1967] 2 W.L.R. 946, 952 B-D, 960 F.

(24) Ali v. 41i [1966] 2 W.L.R, 620

(25) Parkashc v. Singh, supra.

(26) - Ohochwla v. Chochuku [1960] 1 #.L.R. 183. But, as was pointed ocut in
Ali v. Ali, supra, at p.631C, if the polygamcus marriage was valid, it is
difficult to sce how the registrar succceded in marrying the parties again
in Fngland.

(27) Cheni v. Cheni [1965) P.85. This is the leading case on the conversion cf
a potentially polygamous marriage into a monogamous one.

(28) Ali v. Ali [1966] 2 W.L.R. 620

(29) Supra.
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. « . ' . . .
necessary intention to remain permanently, to change their domicil. The

Py

decision is therefore to be welcomed on grounds of practical convenience.

However, the decision is open to the comment that it is difficult tc recuncile

(30)

with prior authority and notably with Hyde v. Hyde itself. TFor if the

petitioner's acquisition of an Inplish domicil in Ali vi Ali converted the

narriage into a monogamous one, why Gid it not have this effect in Hyde v.

(31)

Hyde? The judge éisposed of this pcint as follows:

"In 1866 the importance of domicil as affecting capacity tc marry was
still only dimly appreciated and it has been luring the succeeding
century that jurisprudence has developed the doctrine to the full
degree which it has now attained in English law. The point argued
by Mr Temple" (counsel for the husband) "was never argucd before

the juige ordinary" (Lord Penzance).

But the first of these comments must be accepted with some reserve because it
was only five ycars before 1866 that the House of Lords deciled, in what is

(32)

still the leading case on the matter, that capacity to marry is governed

by the law of the domicil.

10, In Ali v. 411 the potentially polygamous marriage which was rendered
monoganous by the husband's change of domicil had been at all times moncgemous

in fact, since the husband never marricd more than one wife. Presumably the
result would be the same if the husband had in fact married two or nore wives
while domiciled in India, and the number of his wives was reduced to one bj death
or divorce before the change of demicil. ind if the husband had two wives when hLic
acquired an English domicil, and one wife subsequantly cied, the marriage woull

presumably then become monogamous. There is no English authority on the converse

problem to that which was canvassed in Jili v, .11, namely, when does a monogaiaous

(33)

marriage become polygamous.

(30) E.g. Muhammad v. Suna, 1956 S.C. 366; Cheni v. Cheni [1965] P.85.

(31) it p.632 B.

(32) Brock v. Brook (1861) H.L.C. 193.

(33) See, however, Cheni v. Cheni [1965] P.85, 90, and Aitt.-Gen of Ceylon v.
Reid [1965] A.C. 720 (F.C.), where the problem is discussed.




1. The decision in Ali v. Ali, convenient and benefioiai though it
undoubtedly is, involves some practical difficulties. For the judge held that
he had no jurisdiction to dissolve the marriage on any ground which érose beforsa
the parties acquired an Inglish domicil, which happened in the middle of 1961.
Thus the husband's petition for divorce for desertion was dismisséd, because

the desertion had continued for less than three years from that date when the
petition was presented; he wife's cross—petitiﬁn for divorce for cruelty was
dismissed, because the cruelty occurred before that date; but the wife's cross-
petition (amended in consequence of the husband's discretion statement) for
divorce for adultery was granted, because the adultery took place after the
marriage became monogamous by virtue of the change of domicil. It is obvious

that a court is not in a position to do justice to married persons if it has to

shut its eyes to a substantial part of their married history. (34)
ITI, VALID AND INVALTD TOLYGAMOUS MARRIAGES
12. Under Inglish rules of the conflict of laws, a polygamous marriage,

like a monogamous one, may be vali& or invalid. In Inglish domestic law, a
MONOZamous marriage may be void for lack of form, lack of age, want of consent
of parties, consanguinity or affinity, or bigamy. The last of these factors
does not affect the validity of a polygamous marriage, and the remaining four
do not require separate discussion. What does need discussion is first, the
validity of polygamous marriages celebrated in ingland; and secondly, the

- capacity of -persons domiciled in Ingland %o entep_into polygamous marriages in

countries where the law permits polygamy.

The Validity of Polygamous ilarriages celebrated in England

13, It is stated in Dicey and Morris on the Conflict of Laws- that "a
marriage celebrated in England in accordance with polygamous forms and without

any civil ceremony as required by Inglish law is invalid, whatever the domicil

(34) Tor the detailed criticism of this aspect of the decision see Davis and
Tebb, (1966) 15 I.C.L.Q. 1186.



\_/

of the parties.” (35? There is no English authority for this propositicn, but
we consider that it is correct. The formal validity of marriages celebrated in
Ingland is entirely a matter of statute law. There is no longer any room in
which the principles of the common law can operate. There is no provision in
the Marriage fAct 1949 which could conceivably validate a "marriage" celebrated
in Zngland in accordance with polygamous forms and without any civil ceremony,
e.g. a "marriage" performed in a private house or other unregistered building.
It is trﬁe that under s.49 of the Act a marriage under the provisions of

Part IIT of the ict is only void if the parties thereto "knowingly and wilfully™
intermarry without (inter alia) having given due notice of marriage to the
superintenient registrar, or without a certificate for marriage having been
duly issued by the éuporintendent registrar to whom notice was given. But it is.
difficult to see how a marriaze celebrated in an unregistefed building could

. possibly be described as a marriage Mundexr" the provisions of Part III.

14. It is otherwise of course if a civil ceremony in an English register
office is followed by a religicus ceremony in an unrcgistered building; or if
there is a combined religious and civil ceremony in a registered building, e.z.
a Mohammedan mosque which has been registered under s.41 of the Ac%. In the
former casec the relgious ceremony doeg not supersede or invalidaté the prior’
civil ceremony and is not registered as a marriage in any marriage register
books (36) the religious ceremony is a nullity so far as inglish law is concernsi
andt the civil cercmony is the only marriage which Inglish law can recognise.

In the latter case the marriage is no doubt not only valid but alsc menogamous.

Capacity of Persons Demiciled in Ensland to Bnter into Polyeamous Marriases

15. Capacity to marry is, in gencral, governed by the law of the domicil
of each of the parties. (37) Hence, it is stated in Dicey and Morris (38> that

(35) 8th Za., Rule 34, p.280.
(36) Marriage Act 1949, s.46(2)
(37) Dicey and Morris, op.cit. Rule 31, p.254.

e St o 2 om s

(38) Rule 35, p.283.

- 10 -



Mg man or women whose perscnal law docs not permit polygamy has no capacity t-

contract a valid polyganous marriage."” (39) Until recently there was surprisingly

cqs WA . "
little authority for this proposition. But in Ll v. alil (40) it was held that

a Mohammedan husband whose marriage, celcobrated in India, was potentially

polygamous was precluded from marrying a sceond. wife after he chenged his

domicil from India to England. In the course of his judsgment, Cumming-Bruce J.

gaid:

16,

(41)

"Does acquisition of Bnglish demicil preclude this husband from marrying
a second wife while his first wife is alive? .... While he is thus
domiciled and intends to reside, he, being the husband of the respondoent
wife, cannot by marriage cocnfer the status of wife upon any othexr womar

He has, by operation of the perscnal law which he has maCe his ovm, pro-
cluded himself from polysgamous marriage te a sccond wife, although he has

not changed his religion., If he purported to marry a second wife in
Fngland, or on a2 second temporary visit to India for that purpose, that
marriage weuld not be recognised by English law for any purpose vhatsoevor.
This is because Inglish law recognises the validity of his potentially
polygamcus marriage to the wife and denies him as a domiciled Inglishman
intending to reside in Ingland the capacity to confer the status of wife
on anyone else.”

In our Working Paper on Financial Relief in Matrimonial and Related

Proceedings (42) we quoted s.7(3) of the Uniform Maintenance Aét, enacted in

most of the fustralian states in 1964-5, which provides that:

"For the purpose of this Lect a man and a woman married by a subsisting
marriage, whether monogamcus ox polygamous, shall if the marriaze is

lawful and binding in the place where it was solemnised be regarded as
husband and wife,"

Ve recommended that a similar rule should apply in Fngland for the purposes of

$.22 of the Matrimonial Causes fLct 1965 (wilful neglect to maintain) and for the

(39)

(40)
(41)
(42)

This is stated in terms of "personal law' and not in terms of Maomicil™

because in many eastern ccuntries the perscnal law is a religicus law.
Hence an Englishman or Inglishwoman who acquired a Jomicil of choice in,
e.g. India, Palistan or Ceylon could not contract a valid polygamous
marriage without a change of rcligion to Islam.

S )

[1966] 2 TFJ.L;R, 620,

At pp. 629 T ~ 630 C.

Working Paper No. §.

-1 -



purposes of magistrates' maintenance orders. We said: "If a Nigerian
domiciled in Ingland enters into'customary lew marriages while on visits to
Wigeria and then brings his wife or wives to Ingland, we see nc reason why he
should not be made to maintain thems if he does not the Supplementary Benefits
, (44)

Commission will prcbably have to.f And again: "I1If the parties have gonc

through a ceremcony of marriasc recognised as binding in the country where it W
celebrated, we think that the English courts should have power to order one

. (45)

party tc maintain the other until the marriage has been dissolved.’

17. While we think it may be acceptable to test the validity of a polygamous
marriage solely by reforence to the -law of the place of celebration, and without
any reforence to the law of the parties'! domicil, if the question before the
court is whether one party should be ordered to maintain the other, we do not

on further reflection think it desirable to exclude all reference to the law of
the domicil if other forms of matrimonial reliof are in question. BStill less do
we think it.desirablc to do so if the validity of the marriage is in issue in
proceedings where no matrimonial relief at all is being claimed. Our reasons
are as follows.

1

18. Under the prescnt law, it is an answer to a claim for maintenance under
s.22 of the Matrimonial Causes fict 1965 or under the Matrimonial Proceedings

(Hagistrates' Courts) Act 1960 to show that the marriage is void. The invalidity

of the marriase is also an answer o a petition for divorce, or (e.z.) tc a cla
by the "surviving spouse" to a share of the o%hcr party's cstate on his oxr her
death intestate. The marriage mey be veil either because the ceremony is formali:
invalid c¢r because one party does not havg cavacity to marry the othors, e.s.

beceuse the partics are within the prohibited degrees of consansuinity or affinit:-
or because one party 1s under age. Matters of capacity are, asipreviously nointa

(46) |

out, governed by the law of the parties' domicil. Hence if two partics,

(43) Para. 219, p.95.
(44) Para. 220, p.95.
(45) Para. 220, p,96.

(46) Ante, para 15.
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void
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ny which is valid by t
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maxrr
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domiciled in Ingland who go through rpolyzamous ceremonics

L)
in any better position than, e.g. an uncle and niece
who zo throush a nonogamous ceremcny in Germany, or a man

who marries a girl under the age of sixteen in jdustria or

re altered so that a cercmony valid by the law of the
gave a right to maintenance under s.22 of the HMatrimonial

For, if the nmarriage is

cet maintenance from the man under s.19 of the

mullity suit, Hence to permit the award of

or under. the Act

change of vprocedure, not a change of substance

recommendation

(50) _ .

sre dinplemented so that pertiss to such a marriage

dissolve a marriage which does nov

share

we can see no justification.

(47) Brook v. Brook

(48)

(49)

ilette v. Mette (1859) 1 Sw. & Tr. 416;

Puch ve Push L6951] P

(50)

FPost,

naras.

(1861) 9 H.L.C. 193: Re De {Jilton [1900] 2 Ch. 481.

Re Paine [1940] Ch. 46.

. 482,

33-35.
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20. The choice therefore seems to lie between (a) having one test for the
validity of polycamous marriages (the law of the place of celebraticn) in pro-
ceedinze for maintenance, and another test (the law of the place of celcbration
as regards form and the law of the domicil as regards Qapacity) in all other
matrimonial proceedings and for all other purposess and (b) having cne uniforr

test, that of the present lenr, in all proceedings and . for all purncses. As

between these two alternatives, we prefer the second.

IV, MATRIMONIAL RELIE

Scope of the Rule in Hyde v, Hyde

21. The rule in Hydle v. Hyde which denies matrimonial relief to either

(51) (52)

party to a polysamcus narriage, applies to divorce, nullity, Judicial

(53)

separation, restitution of conjuzal rishts, (54) proceedings for maintenonce
in magistrates' courts (55) and (presumably) petitions for a declaration of
legitimacy or 1egitimatién under the same section and (presumably) to petiticns
under s.14 for a decree of presumption of death and dissolution of marriage.

It dces not apply to petitions for a declaration as to status under Orxder 15,

rule 16 of the Rules of the Supreme Court, at any rate if the declaration can be

(57)

4

sranted without determining whether the marriage is valid.

Nor does it =
to a wife'!s claim aainst her husband for "deferred Zower™ under a marriage

contract governed by Hohammedan law, since the wife is asserting a contractual

(51) Hyde v. Hyde (1866) L.R. 1 P. & D. 130, The law in Scotland is the sane:
uhammad v. Suna, 1956 S °C. 366,

(52) Risk v. Risk [19511 P.50.

(53) Nachimson v. Nachinmson [1930] P.217.

(54) There is no Znglish authority for this propogition: but it must follow
from the others.

(55) Sowa v. Sowa [19671] P.70.

(56) Brinkley v. Att.-Gen. (1890) 15 P.D. 76.

(57) Lee v. Lau [1967] P.14.



(58)

clain and not secking matrimonial relief, The authority of Hyde v. Hyd:
o , . - (59) . oo
kas been recognised on two occasions by the Court of Appeal anc. applied

S

and extended on a third occasion

(60)

o a form of matrimenial relief which
¢id not exist when Hyde v. Hyde was decided., It can thercforc be got rid of

only by the House of Lords or by legislation.

Injustice of the Rule

22. T¢ clese the docrs of all matrimonial courts in England to either party

to a polygamcus marriage of course produces hardshivn., As Lord Walker pointen

(61)

out in Muhammad v. Sunas

"It is perhaps not altosether satisfactory that a man who ventures into
a polyggmoug union while demiciled abroad should, on acquiring a Comicil
in this country (62), be unable to sue in the court of his domicil fox
divorce and yet be regarded by the court of his domicil as not frec to

marry." (63)

The hardship is perhaps wmost acute when the wife is seeking maintenance from

the husband. This is vividly illustrated hy two cascs, cne decided by the

]

Supreme Court of British Columbia, the other by the Inglish Court of Appeal.

23. In Lin v. Lin ( 1) the hushand, a Chinese doniciled in Chine, marriec
twe wives thore, one in 1912 and the otheor in 1919. Chinese law at all
material times permitted polyzeny. In 1919 the hushand and his second wife
enigrated to British Coclumbia, where they acquired a domicil of choice. The

scecond wife was admitted by the Canadian immirsration authorities on the ground

(58) Shahnaz v. Rizwan [1965] 1 @.B. 390.

(59) Hachimson v. Machimson [19307] P.217; Baindail v. Baindail [1946] P.122.

(60) Sowa v. Sowa [1961] P.70.

(61) 1956 §.C. 366, 370.

(62) Lord #alker used these words before it was decided that a change of
domicil to Injland converts the marriage into a monogamcus cne. Sce .
ante, para, 9.

(63) Tor this proposition Lord Waller cited Baindail v. Baindail [1946] F.122,
which is consicered post; para. 55.

(64) [1948] 2 D.L.R. 353.
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that she was the wife of a permitted immigrant. WNearly thirty years later
(when the first wife was still living in China) the husband deserted the second
wife, whose claim for maintenance was dismissed with obvious réluctance on

the authority of Hyde v. Hyde. Coady'J. saids (65)

"I+ does not seem to me consistent with common sense that this plaintiff
who was admitted into this country under our immigration laws as the wife
of the defendant and who, in China prior tc her coming to this country,
enjoyed the full civil status of wife, should be denied that status

unter our law, when, after a residence here of almost thirty yecars with
the defendant as her husband, and after acquiring a, domicil in this
country, she seeks against her husband the remedy which our law provides
to a wife to claim alimony. .... I express the hope. that this case will
zo to a higher court sco that this matter which, T have nc doubt, affects
perhaps many other Chinese men and women residing in this Province; may
"be authoritatively decided. The implications arising from refusal to
recosnise the plaintiff's status for the purpese in question are sO many
and so repellent to one's sense of justice that it is with regret that I
come to the conclusion which.I am on the authorities as I read them forcel
to arrive at." -

66 | e s :
24, In Sowa v. Scwa (66) the parties, who were domiciled in Ghana, married

there in accordance with Africen law and custem. Those customs permitted poly::

put the husband never took a second wife. He promiscd solemnly on the Bible to

)

convert the marriage into a Christian one, but failed to do so. The parties caii
to England in search of employment. The wife had a baby. Her_application to

a magistrates' court for an affiliation crder was adjourned because she was not o
sincle woman. Her subsequent application for‘méintenénce under what is now the
Matrimonial FProceedings (Magistrates; Courts) Act 1960 was granted. But the
decision of the magistrates was reversed by the Divisional Court and the Ccurt of

Anpeal because the marriage was potentially polygamous. The judges in the

F-ty

e . . . 6
Divisional Court reached their decision "with deep regret.” (67) In the Court ©

.. (68)

Appeal Holrcyd Pearce L.J. saild:

"The husband has behaved go badly that I fully share the regrets
expressed by the Divisional Court at finding itself unable to
uphold the magistrates' order. One is inclined to ccho the words

(65) At pp. 357-358.
(66) [19611 ».70.
(67) 4t p. 77.

(68) At p.82.



of Crew C.J. in the case of the Barldom of Oxford when he said
that therc was none but weuld 'take hold of a twig of twine-
thread tc uphold it'."

25. Scmething is gravely wronzg when learned and humane judses are compelled
by ancient authority to come to conclusions which manifestly shock their

sense of justice. It is assumed to be wrong to grant a divorce to the first

L

-3

=

wife of a nolyzamist on the ground of his bigamy and acdultery with the secon
for thgt would be "creating conjugal duties, nect enforcing them, and furnishin :
a remedy where there was no offence.’ (69> Therefore it is said to be wron: to
grant a diverce to a potential polygamist, even though he only married one wifc.
Therefore it is wrong to grant any kind of matrimonial relief to either party
to even a potentially polygamous marriage, Therefore the second Mrs Lim had no
:right to maintenance when hexr husband deéerted her after nearly thirty years.of
married 1life; nor could the one and only Mrs Sowa get maintenance (though
perhaps she might‘havé got maintenance for the, child in proceedings under s. (2)

of the Guardianship of Infants Act 1925).

Anomalies of the Rule

26. The result of these decisions was not, of course, that the unfortunate
Mrs Lim and Mrs Sowa had to starve. No doubt they received national assistance
at the expense of the Canadian and British taxpayer respectively. BSome reliof €

the British taxpayer was afforded by the rccent case of Iman Din v, National

N 0 . , A . . . \
iAssistance Board. (7 ) The husband married his second wife in Pakistan in 1948

while both were Mchammedans domiciled there. The first wife was still alive bud
she died in the following year. In 1961 the husband and his sccond wife came o
England; where the husband abandoned the wife ana four of their children, leavinz
them destitute. The wife obtained assistence from the Boérd which preferred o
complaint against the husband under s.43 of the National iAssistance ict 1948,

alleging that he was liable to maintain the wife under s.42(1)(a), which

(69) Hyde v. Hyde (1866) L.R. 1 P. & D. 130, 135, = - -

(10) (19671 2 0.3, 213,

-17 -
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BN,
provides that "a man shall be liable to maintain his wife and children." The
Justices made an prder.for the husbhand to_payN£5 a week, and this was affirmed
without hesitation by.thé Divisional Court on the ground that common sense and
justice required that the word "wife" in 5.42(1)(2) should include the wife cf
a polygsamous marriage. Thus the somewhat 5dd result ié that, althouzh the wife
cannct obtain maintenance in direct prdcee&ings amainst her husband, even if the
marriage is only notentially polygamous, the husband can, indirectly, be made
liable to pay for her maintenance if she has been in receipt of naticnal
assistance (now supplementary beﬁefit), even if the marriage Was atnone fime

actually polygamous, and even if she is the second wife,

27. Another ancmaly was revealed by the recent decision of the Court of

disha, (71) A man and a woman

Appeal in R. v. Bow Road Justices},ex parte .de
domiciled in Nigeria lived together there and had two children. Although they
were regarded as a married couple they were not lawfully married. . They came
to Englend with the two children. The man refused to pay for the children's
maintenance. The woman applied to justices for an affiliation order. The
‘justices held that they had no jurisdiction because fhe children were born

abroad and the mother was domiciled abroad at the dates of the births. The

Court cof Appeal reversed this decision unanimously and without hesitation,
T .

(72)

even though this meant overruling a decision .of the Court of Queen's Bench
that had stood for 120 years and two more recent decisions of the Divisional

(73) s (74)

" Courtg and Salmon L.J. said in the course of his judzme

"any woman resident in this country is entitled to the proteciion
of cur law."

(One is tenmpted to wonder whether Hyce v. Hyde itself would have withstood a

frontal attack before a similarly-constituted Court of ippeal). Hence the odd

a4

result is that if a woman domiciled in a scuntry where the law pirmits

(11) (1968 2 w.L.R. 1143.
(72) R, v. Blane (1849) 13 Q.B. 769.

(73) O0'Dea v. Tetau [1951] 1 I.B. 184; R. v. Wilson, ex parte Percira [1953]
1 Q.B. 59.

(74) [1968] 2 W.L.R. 1143, 1149 I,
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polyzamy has an illegitimate child there, she can get an affiliation crder in

Ingland if the father resides heres

nolygamous ceremony of marriase,
- <o W

zet anything in matrimcnial procecding

for the child in procecdings un

The Case for Reform

28,

. (76) Tnrlish judse

we have seen 8

For nany years the rule in Hyde v.

but if the parties went through a

o that the child is lesitimate, she cannot

~

75) thouah she misht get maintenanc
9 Lo oy L

cer the Guardianship of Infants icts 1886 and
A

TT. ul

Hyde le only because, as

held that a

form in Ensland is not a polygamous marriase ané so not within the rule, ceven

thoush the persconal law of one or

that an Inglishwoman married to a

denied matrimonial relief only if the ceremony of marriage was a polygsamous
form of cercmony, c¢.5. if it took place in the country cf his donicil or in o
private house in Bngland. Thus, so far as Inglish women are concerned, the ban
imposcd by Hyde v. Hyde applies only in a very limited number of Césos. But
whoele situation has been transformed in the last fifteen years by immigration

from countriss recosmising nolysamy.

moncganous form in Ingland, €.

building; while others who marric

orimin may acquirce a Gomicil of choice in Znolan

both marties permits polyramy.

man whese perscnal law permits nolyzemy is
i 1 & O o

Some of the immigrants mey marry in
in a register office or in a registercd

¢ in pelysamous form in their country of

A
. which (if Ali v. ali (77)

]
L

€]

1

brated in mcnogzamous

P

RN

AR

is correct) has the effect of converting their narriaze into a monogamous cno,

of

provided

have been made, there still remaing the risk of a social problem,

law should not ignore.

29.

At the end of his judrment

course there 1s only cne wife.,

which the

(78)

in Shahnaz v. Rizwan (vhere he held

But, even wheon all these allownacos

that the rule in Hyde v. lyde did not preclude the wife of a polygamous marric o

(75)
(76) inte,

para 8(5).
(77)

(78) [1965] 1 9.B. 390, 401, 402.

Sowa v. Sowa [1961] P.70; anfe,

{19661 2 7.L.R. 620; ante, para

neras. 24, 25.
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from asserting a claimn to "deferrad dower"™ under a marriage contract governmed

by Mohammeden law), Winn J, said:
"As a matter of policy, I would incline to the view that, there being
now so many Hohammedans rcsident in this country, it is better that the
court should recognise in favour of women who have come here as a result
of a Mohammedan marriage the right to obtain from their husbands what
was promised to them by enforcing the contract and payment of what was so
promised, than that they should be bereft of those rights and receive no
assistance from the Inglish courts.”

We think it is equally true that, there béing now many polygamously marriecd
persons resident in thig country, the law should cease to deny them access o

the matrimonial courts of England.

30. In Australia the problem is smaller and the courts have only once or

twice been called upon to consider Hyde v. Hyde. Yet amending legislation was

-considered nécessary only two years after Hyde v. Hyde was first followed and

(79)

applied. The Australian Matrimonial Causes Act 1965, 8.3 adds a rathcr

complicated and tortuously-draftcd s.6A to the princiﬁal Act (the Matrimonizl

Causes Act 1959), (80>

The text of the scction is given in Appcndix A to this
Paver. It applies to actually as well as to potentially polygamous marriagos,
_but draws a rather arbitrary distinction between the first marriage and
subscquent onces. The effect seems to be that potentially polygamous marriages,
and the first (but not subsequent) actually polygamcus ones, are marriages for
the purposes of proceedings for matrimonial relicf in Austrelia.. The scetion

]

appears to have svoked no opposition in the Australian Parliement: it was

welcomed as a piece of non-controversial law reform.

Rasic Considerations

31. In forming our views on how far the abolition of the rule. in Hyde v.

Hyde should extend, we have borne the following considerations in mind:-

(a) So far as is consistent with Inglish public policy, family

relationships validly crcated under a foreign system of law

(79) Xhan v. Khan [19637] V.R, 203

(80) For a criticism of the drafting of this section, see Jackson, 40 Austr,

L.J. 148 (1966).
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should be rccosnised here.

(b) In the absence of compelling reascns, it is undesirable that
people should be regardel as married for some purposes and

not for others.

(¢) ¥hen pecple have been allowed to settle in this country they

and their children should receive the protecticn of Inglish law,

(d) But immisrants are not in a privileged position; while here

they are expected to conform tc EInglish standards of behaviour.

{(¢) Hence an alteration of the law should not be such as to

gncouragse polysany.

(f) The interests of the taxpayer should not be lost sight of.
A man who has several "wives"™ and who can afford to maintain
them sheuld not bho allowed to leave them as a charse on the

Supplementary Benefits Ccmmissicn.

To some extent these considerations pull in opposite directions. (a), (b) and

(¢) sugmest that the rule in Hyde v. Hyle should be scrapped completely. DBut

(@) and (¢) may be thought to point to a further relaxation rather than to a

segts that the most

total abrogation of the rule. ind consideration (£) sun
obvicus reforn is to ensure that a poly~amous hushand camnct cscape frem the
obligation tc maintain his wives and children,.

32. It is largely for this reason that we propose to deal first with
maintenance (whether under section 22 of the Matrimonial Causes .ct 1965 or
in magistrates' courts) and then with the forms of nmatrimonial relief which
are nost important and the most likely to be sousht in ﬁractice - divorce ant
nullity (includingz in each casc anciilary relief like maintenance and custocy
of the children)., Our ﬁ?oﬁésals fgldﬁiﬁg to maintenance could, if that werce

thouzht desirable, be implemented without necessarily going further for the

time being.
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Maintenance
33. We dc not think there can be any doubt that public opinion in this

country no longer favours (if it eve did) the denial of maintenance to the

wife .or wives of a polygamous marriase. The ﬁan in the streét will not readily
understand why a polygamousiy marriedlwife (unlike every other wife resicdent in
this country) should be left without a rémedy when' she is left destitute and a
charge cn ocur welfare services. DNor will it increase his respect for the law if
he is tolé that, while the wife cannot' set maintcenance in direct proceedings
against her husband, the husband can, indirectly, be made liable to pay for hoer

(81)

maintenance if she has been in receipt of supplementary benefit.
i JCat

Maintenance of wives resident abroad.

(82)

34. In ocur Working Paper on Financial Relief in Matrimonial Proceedings
we recommended that the wife of a polygaméus parriaze should be able to obtain
maintenance from her husband, even if he brought more than one wife to this
country; and we pointed cut that thié would relieve the British taxpayer from
the necessity of having to maintain thesd. is will be sceen from the preceding
paragrashs, we are still of this opinion. PRut we must point out, after further
raflection, that.so far as the taxpayer is concerned the arguments are not all
one'way. For if there is cne wife ih Engﬁand and another e.g. in Pakistan,

we éannot‘see any accéptable principle under which the formc: shoﬁld, but the
latter should not, be able tc cbitain maintenance from the husband in England.,
If this is so, then to the cxtent that the husband has to maintain the wife who
lives in Pakistan, tc that cxtent he may be the less able to maintain the

wife who lives in Ingland, and to that extent she is more likely to become

a charse on public assistance. In préctice, howéver, claims for maintenance

by wives resident abroad are likely to be few, if only because of difficulties

about legal aid. e therefore remain of the opinion that maintenance should

(81) See Iman Din v. National jAssistance Board [1968] 2 Q.B. 213; ante, para 26.

(82) torking Paper No.9, paras. 220-221.
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be obtainable in England by the wife of a polysamous union, whether there is

one wife or several, and whether she lives in England or abroad.

£°fect of talak

35. It has tc be borne in mind that Mohammelan law, as well as permitting
polymamy, also allows the husband to divorce his wife unilaterélly and

extra judicially by a process known as talak; and that, so long as the partices
were domiciled in e.z. Pakiston at the time of the talair, such a divorce would
almost certainly be recognised in Ingland. (83) Similar types of divorce arc
recognised under some customary laws. It has been suzgested that it is uscloss
to give the wife a right to maintenance if her husbana can cdivorce her by his o
unilateral act before she can obtain an order. We do not agree. In the first
rlace, if there was a marriage contract providing for deferred dower, it mi hi

he very expensive for the husband 1o cxorcisolhis right of talak. (84) Seconc 1y,
we think that the suggested difficulty is part of a widor problem invelved in

the recognition of foreirm divorces gcenerally and that it is not peculiar to
extra~judicial divorces cr to polyzgamous nurrlﬂ“es. Alrcady Inzlish law
recormises the risht of a monosamously married husband to obtain a divorce hy
scmething very like his own unilateral act. Tor if he changzes his domicil to a
far distant country where divorce is casy and judicial contrel is redluced to a
shadow and the wife has not the mcans to follow, he can effcectively deprive hor
of her right to maintenance, provided it has not crystallised in a court order

jag=y
hefore the divorce. (O)) Yle propose to make some reccmmencations on this widor

problem in cur review of the recognition cf forecign divorces. We do not consiler

that it needs separate consideration here.

Divorce

36. The question whether the Inglish court should have jurisdiction to

dissolve a polygamous marriase undoubtedly raises more ulfflcult problens than

-(83) -Russ v. Russ [196@].P.3i5

(84) Sce Shahnaz v. Rizwan [1965] 1 Q.B. 390; Aili v. ali [1966] 2 W.L.R. 620,
633 H - 634 B

(85) Mool v. iood [1957] P.254
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does the question of maintenance. it the cutset of :the discussion it is
important to bear in mind that there are at least four different situations in

which the court now has nc such jurisdiction; and different considerations may

o

e -applicable to each case. These are as follows:

(1) Where the marriage has at all times heen in fact monogamous (that
is, there has only been cne wife though more are legally permitted):

(86)

e.c. cases like Sowa.v. Sowa.

(2) There the marriaze was at one time in ‘fact polygamous, but has
become monogamous in the above sense at the time of the. presentation

of the petitionﬁ e.g. cases like Imam Din v, Naticnal iAssistance

(87)

BO&I‘C. °

(3) Where the marriage is at the time of the presentation of the petiticn
in fact polysamous because there is cne wife living in IEngland and

. . Lo . . . oY=l
. . . . . SO
another {or others) living abroad, e.g. cases like Lim v. Linm. (83)

(4) Where the marriaze is at the time of the presentation of the
petition in fact pelygamous because there are two or more wives
living in England. A4s alrcady pointed out, the number of casecs

3

~in this class is very small.

In the first and sccond of these.cases it must be assumed that the husband is

domiciled abroad and that the wife would (if the rule in Hyde v. Hyde were

abolished) be invoking jurisdiction undcr s.40(1)(g) or_(g) of the Matrimonial
Causes Act 1965. This is because, if the marriage is in fact monogamous and the
hushand has acquired an Inglish denicil, the marriage would become monogamous

(89)

in law as well as in fact.

(86) [1961] P.70; ante, para. 24.
(87) ‘[13671 2 Q.B. 213; ante, para.26.

(e8) [1948] 2 D.L.R. 353; ante, para.23.

(89) ili v. ali [1966] 2 W.L.R. 620; ante, paras. 9 and 10,
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Grounds for divorce -

37. Under s.1(1)(g) of the latrimonial Causes Act 1965 the grounds for

divorce are that the respondei’d

(a) has committed adultery; or

(b) has deserted the petitioner for a period of at least three years
immediately preceding the presentation of the petition; or

(c) has treated the petitioner with cruelty; or

(d) is incurably of unsound mind and has been continuously under care
and treatment for a period of at least five years immediately

(90)

preceding the presentation of the petition.

Under clause 1 of the Divorce Reform Bill now before Parliament, the sole ground
‘of divorce is that the marriage has broken down irretrievably; and under cleuco
irretrievable breakdown will be inferred (in the absence of evidence to the

contrary) if, and only if, the petitioner satisfies the court of one or more o

the following factss

EREIE

(1) that the respondent has committed adultery and the pevitioner

finds it intolerable to live with himg

(ii) that the respondent has behaved in such a way that the petitioner

cannot be expected to live with himg

(iii) that the respondent has deserted the petitioner for a continuous
beriod of at least two years immediately preceding the

prosentatlon of the petitions

(iv) that the parties have lived apart for a continuous period of at
least two years immediately preceding the presentation of the
petition and the respondent does not object to a decrec being
granted;

(90} Under s. 1(1)(b) the wife can also petition on the grounu that the hqu(u
has been guilty of rape, sodomy, or bestiality: but thes round are
hardly ever used and need not be discussed here. - e



o/

,(Y)ﬁ,ﬁh@tvthe parties have lived apdrf for a.éontinous period of at
least five years immediately pféééding the presentation of the

petition.

‘The Bill also provides that the court ﬁuSt dismiss the.pefifion if the respéndont
opposes the grant of a decrec and satisfies the court thatbthé dissolution of
the marriage would result in grave financial or other hardship to him and that
it would be wrong to dissolve the marriasze, There are other ﬁrovisions designed
to give financial protection to the respondent whenvbroakdown”is inferred from
separation, whether for two years br five,

38. We now procecd to consider whether any of these grounds for divorce undex

. the
the present law or rcasons for inferring breakdown under/Bill is inappropriate
to polygamous marriages. We must first point out that English courts‘always
apply English law when disso;ving marriages, irrespective of the domicil, the
nationality or the religion of the partics at the time of the marriage-of at anv
other time. Thus, if twq Roman Catholics domiciled in Italy (whcre thcre is no
divorée) marry there and then acquiré an English domicil,.there is no legal
reasoﬂs which prevents either of them from obtaining a divorce on any ground

mown to English law. MNorcover, when a descried wife, or a wife who has been

ordinarily resident in fngland for thrcoe years, obtains a divorce under s.40(17,

IEnglish law is applied even 1f her husband is domiciled, c.g. in Italy at the

(91)

time of the procecdin It would be no defence to a petition based on

oS
&5 .

adultery to show that by Italian law this is not & ground for divorce., Nor =

it be a defence to a3 petiticn based on incurable insanity to show that by Ital
law this is not a ground for complaint, Thus the mutual rizhts and duties of
the spouscs under the law of their domicil or religion at the timo of the
marriage or at any other time arc irrcelevant in Znglish divorce proceedings.

But it does not necessarily follow from this that a divorce law framed for

(91) Matrimonial Causes Act 1965, s.40(2); Tursi v. Tursi [1958] P.54. Cf.
Zenelli v. Zanelli (1948) 64 T.L.R. 556, where the Court of Appeal assunc .
that this was the law before what is now s,40(2) was first enacted.
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monogancus marriages can be applied without qualification to those which arc iz

fact pelyzemous. Lord Penzance in Hyde v. Hyde had no doubts on this matter.

He said: "It is obviéus that tﬁe natrimenial law of this country is adapted to
the Christian marriare d that it is wholly inanplicable tc polymamy.'" But
his reascns were that tc divorce the husband at the suit of his first wife on
the ground of his bisamy and adultery with the sccond would be "creating
conjumal duties, not enforcing them, and furnishing a remedy where there was 1o
offéence.” These words have led some commentatcrs to suspect that Lord Penzance
was assuming that the law of the parties' domicil at the time of the marriare

(92)

coverned their risht to a divorce. The contrary is now well established.

In any case the grounds for divorce are quite differcent now from what they were in
1866, and will be different azain if the Divorce Reform Bill hecemes law. 4

re-exanination of the matter therefore scems desirable.

39, If a marriase is in fact monosamous thoere seems no reason why thesc
mrounds should be inapplicable merely bocause in law it 1s potentailly polysamcuc.
So far ag marrviarcs which are poly~amous in fact ave concerned, the only srounis
which we think could cause any Gifficulty are adultery, cruelty (and perhaps coi-
structive desertion, which in practice is often indistin-uishable from cruel%y}f

(93)

and (under the new Bill) separation for five years. We procced to consgider

cach of those in turmn.

Adultery
A0, Ag we have pointed out, (94) it is no daefence to an Italian husband whoes

wife seeks to divorce him on the ~round of alultery to show that by Italian low
(the law of the parties' domicil) adultery is not a ground for divorce. Hqually

we think that if the wife of a Mohammedan husbhband domiciled in India or Pakiston

(92) Morris, “The Recosnition of Polysamous Marriarses in Enslish Law," 66 Harv.
' L.Rev. 961, 990 (1953); iendes da Costa, "Polysamous Marriages in the

_ Conflict of Laws," 44 Can. Bar Rev. 293, 333 (1966).

(93) In the case of desertion it mi~ht scmetimes be more difficult to decide
whether there was in fact desertion or whéther the respondent had cause
for leavinzs e.g. where the husband failed to take all his wives with
hin if he emisrated, T T

(94) inte, paﬁa. 38



seecks to divorce him on the ground that he committed adultery with some woman
net his wife, it should be no defence to show that adultery is not a ground for

(95)

divorce in Mohsmmedan law as administered in India or Pakistan. Nor sheuid
it be a defence if the husband seeks a divorce on the ground that the wife has
committed adultery. To hold ctherwise would be>to put polygamously married
persons in a privi1eg@d position and zive them a 1icehce to commit adultery
with impﬁhity. Cn the other hand, we do not think that any wife of a
pélygaﬁoﬁs marriase should be entitled tc divorce the hushband on the ground of
his "adﬁltefy" with another wife (or with a concubine whose status is legally

). (96) W oot

recosnised Te ¢o not think it would make sense to the men in the streot
(any more than it did to Lord Ponzanoe) to divorce the husband at the suit of
his first wife on the ground of his adultery with the second, or to divorce

him at the suit of his second wife on the ground of his adultery with the first.
Je think that a better reason for this conclusion can be given than that of
Loré¢ Penzance. If a Mohammedan domiciled in Pakistan marries two wives there
in Muslim form, both marrias~es are recognised as valid by Inglish law, and both

(917

women as wives, at least for many purmvoses, Hence it can be argued that
the husband cannot commit adultery with either wife, because adultery is

"consensual sexual intercourse hetween a married persor and a person of the

cpnosite sex, not the other spouse, during the subsistence of the marriace.”

On the other hand, if a Mohammedan domiciled in Pakistan marries a wife there in
Muslim form, and then goes throush a menogamous ceremeny in Ingland with another
woman, the potentially polycamous ceremony is recosmised to the extent that it

[}

constitutes a bar to the subscquent ceremony, the monogamous ceremony is veid,

"(95) Sce the {Indian) Dissclution of iuslim Marriagzes Act 1939 (Ne.VIII), the
text of which is given in Appendix B to this Paner.

(96) Cf. Lee v. Lau [1967] P.14. It seems to us that a concubine whose status
is legally recogmised is in effect a "wife," albeit a second class one,
2t any rate to the extent that sexual interccurge with her is not illicit.

(97) Post, paras. 54 et seq.

(98) Rayden on Divorce, 10th Ed., p.173 (italics added). However Lord Greene, .7

expressly left this question open in Baindail v. Baindail_[1946] P12z,
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(99)

and the second wife can cbtain a decree of nullity of that marriage.

Provided the legal meaning of adultery is borne in mind, and the distinction

between valid and invalid polygamous marriaszes, we o not hink there need he
any difficulty in applyins adultery as a ground for divorce to polyzamous

marriaces,

Cruelty
41. This, as we have scen, is not menticned in the Divorcé Reform Bill,

-

which instead provides that irrctrievable breakdown is to be inferred if the

respondent has behaved in such a way that the petiticner camnot be expected tc¢

live with him, This formula preserves the law as declared by the House of Loxie
(1)

in Gollins v. Gollins (100)-and Williams v. Williams but without the

requirenent of actual or apprehenced injury to the petiticner's health and without
using the emotive word “cruelty." 7e can sec no reason why this ground for divorao.
(or reascn for inferring breakdowm) should not be apgropﬁiate to a polyzamous
marriacse., Behaviour on the pgrt of cne spouse ﬁhich makes it unreasonable to
expect the other to live with him (or her) is equally intolerable, and thereforc
shcould equally be a srcund for divorce, whéther the marriaze is meonosemous ox
polyramcus. This is not te say that hchaviour which mizht amount to cruelty in

the case of a nenogamous marriace weulld necessarily do so if the marriase wore
polyramous,; or vice versa. "In a cruelty case the question is whether thig

, (2)

conduct by this man to this woman ., or vice versa, is cruclty.f Hence the

court can and dees teke into account the social backsround of the parties, the

senerally. "The particulnz

s

class of society to which they belons, and their norcs

circumstances of the home, the temperaments and emotiocns of both the partics

(99) Baindail v. Baindail [1946] P.122; post, para. 55.

(100) [1964] .i.C. 644.
(1) [1964] A.C. 698.

(2)  Lauder v. Lauder [1959] P.277, 308, per Pearce J., approved in Gollins v.
Gollins [1964] 4.C. 644, 672 per Lord Gvershed. ‘
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and their status and their way of life, their past relationship and almost

évefy cireunstance that attends the act or conduct complained of may all be
‘relevant." (3) Hence there seems no reason to fear that the application of
cruelty as a ground for diveorce to polysamous marriages will dilute or

adulterate the concept in fEnglish law.

Separation for five vears

42, At first sisht this might not seem appropriate to a polysamcus marriagse.
Consider, for example, tﬂé‘case of H,‘who is Gomiciled in Ghana. He lives in
Acera, where he runs a taxi business; he also owns a farm in the country. He
is married by native law and custom to W 1, who keéps.house for him in his
Zcecra home, and té W"2,2Wh6 helps to-run the farn. Hé_emigrates ﬁp England with
“¥ 1, leevins W 2 in Ghana, and acquires an English domicil. At first sight it
night seen unreasonable and unjust to allow H tb divorce W 2 asainst her will
after five years' scparation. But now let us vary the facts a little.

Suppose that H only married one wife in Ghana, that he married her under the
Ghana Marriage Ordinance of 1884, and that when he emigrated to England, he
left her behind. The marriace is monogamous, not having been celebrated in
.accordance With native law and custom, and therefore the court would have
jurisdiction to dissolve it. But the question whether it would be reascnable
~and just to @o &0 would be exactly the same as in the previous example:s it

is not confined to polymamous marriages as such. Of course Parliament may
decide that it is wrong to divorce an unwilling respondent on the ground of
five years! scraration, and cut clause 2(1)(2) out of the Bill, Bu% if it Coes
not, we can sce no reason why relief on this ground should not be available to

the parties to a polygamous marriace.
43, e conclude from this brief roview of the principal arounds for divorce
that their application tc a2 foreign marriase would not be inappropriate merely

because that marriace is pclygamous, subject only to what we have said about a

man's inability to commit adultery with his own wife. Before wé consider the

.

(3) Gollins v. Gollins [1964] 4.C. 644, 696, pexr Lord Pearce (italics adced),
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application of these grounds to each of the four types of polyzamous marria e
which we have menticned, we must first consicder the question vhether nolish law

or foreisn law should be applied to the cissclution of a polygamous marriase.

“nelish law or foreism law?

A4, The arguments for applying Inslish law in English divorce proccedints
despite the foreign domicil or naticnality of one or both of the parties will

be fully rchearsed in a forthcoming Jorking Paper on Divorce Juxisdiction of

the Encslish Courts, and need not be anticipated here. The strongest argument

is that to require English judses to dissolve marriages on novel grounds

unknown to English law would be unwelcome to them and unacceptable to public
opinion., This argument derives additicnal strength when the parties come fro:n o
country where the law permits polysamy. fnyone who doubts this is invited to

consider the Dissclution of Muslim Marriages Act 1939 which is in force for

Mohammedans in India and Pakistan and which is quoted in Jppendix B to this Panc
e cannot believe that English judses viould welcome the task of applying these

nrovisions in ignorance of the social and relisgicus backsround. against which they

Weré intended to operate, or that public opinion would apnrove if they did.
it must be remembered that Mohammedan law as administered in India and Pakistan
is a relatively scphisticated system: the grounds for dissclving polyrgamous

marriazes in other countrics are likely to be even more cexotic. The applicaticn

of two systems of divorce law in Bnglend hoardly scems likely to facilitate the

o

33
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intecration of immigrants into Inglish society.

Tour types of “"polyranmous" marriarse

45. We now consider in relation to each cof the four types of polysamous

marriaze which we have mentioned whether the rule in Hyde v. Hyde should be

reversed and-proceedings for divoxce (aﬁd ancillary reliéf) allowed. e
propose to consider the case of two lfohammedans domiciled in Palkistan who
marry there in polycamous form, and subsequently come to @nsland. (Fe take
thisjpartidular case'in.ordgg_to.shortcn discussion: what we say about this

case would equally apply to lohammedans demiciled and marrying in some other
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country in polygamous form; orvtérﬂfridans'domiéiléd in some Aifrican- country
and marrying there in accordance with native law and custem). We ask the
reader to bear in mind that the partics or one of them- must be so closely
commected with Zngland that it is recasonable for the court to exercise
jurisdictioh in respect of their marriare. (Fe do not ﬁuf it moré;predisely
because wé'ha?e in mind not only the existing jurisdictional rules, which arc
sed in Di d Morri . (4) ,
.summarised in Dicey and Morris on the Conflict of Laws and need not be
repeated here, but also the reforms which may follow from cur Horking ?aper on

Divorce Jurisdiction of the IEnglish Courts). We assume that the court will

always apply Inglish law,

(1) Where the marriace has in fact at all times been monogamous

46. B.g. H and W, Mohammedans.domiciled in Pakistan, marry there in polygmamcus
férm and subsequently come to Ingland, H never having taken a second wife.

If the marriage has in fact at all times been monogamous, we can see no
reason why diverce should not be available in Ingland te either party to the
marfiage. In such a case, ﬁhe wife can obtain social security benefits under
5.113(1) of the National Insurance Act 1965, (5) s.86(5) of the National Inpsurance
(Industrial Injuries) Lct 1965, or s.17(9) of the Family Allowances Act 1565,
even though the marriase is potentially polysamous. One rcascen which has been
advanced for refusing to adjudicate in a case of this kind is that, if the law
were changed, the husbénu could oust the jurisdiction of the court by simply
taking another wife. (6) Te think it rather far-fetched to supiest that it is
likely that the hushand would assume a seccend matrimonial tie merely to avoid

dissolution of the first. Moreover, we think the husbhand's power to oust the

jurisdiction in this way is so limited that in practice it could be disregarded.

(4) Rule 38, p.295.
(5) Post, para 61,
(6) Sowa v. Sowa [1961] P.70, 84, per Holroyd Pearce L.J. Cf. Morris, "The

Recogmition of Polygamous Marriages in English Law," 66 Harv. L. Rev. 961,

973 (1953).

i
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For, in the first place, the hushand would normally have to travel to scme

country where the law permits polyzamy, since any second marriaze celebrated in

England would be void (7) and therefore the first marriege would remaln monos:
in fact. Seébndly, if the husbhand had acquired o domicil of choice in Englend,
he couid‘not contract a second marriagb vhich would bé recosmised as valid here
even if he did travel tc a country whare the:law pernits polysamy, since he wouldl
bhave no oapacity by'the law of his domicil to centract such a narriasge. (8)
Thirdly, it is not certain that any valid second marriage contracted by the
‘husband after the commencement of the proceedingzs would oust the jurisdiction of
the court, any more than would the hushand's resumption of a foreirm domicil
after such cormencement. (9) Fourthly, even if the husband did contract a valil
second marriare in Pakistan before he acquired an Inglish domicil and before tho
first wife commenced proceedings, that would only preclude her (undervthe
recommendations we are soing to make) from obtaining a divorce on the ground of
his "adulteryﬁ with the second wife. It would not preclude her from obtéinin;
a ¢ivorce on any other ground. Ye thercfore do not think that the husband's
power to oust the jurisdiction of the court is any arsument asainst the reform

that we suzgzest. But, for rea .ons now to bc explained, wc do not think that

this reform would go far enouch.

(2) TUhere the marriz e was at one time in fact polysamous, but has become

monorzamous in fact at the time of the presentation of the petition

A7. E.g. H, a Mohammedan comiciled in Pakistan, marries W 1 and W 2 there in

v

polysamous form. Shortly after the second ceremony, W 1 dies or is divorced.
H and W 2 then come to England.
We thinl that divorce should be available to the husbhband or to the

second wife, just as we have recommended that it should be in Case (1) above.

(7) inte, para. 13
(8) Ali v. 4li [1966] 2 W.L.R, 620; ante, para.15

(9) See Lecn v. Lecn [1967] P.275.
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For during'the whole time that the partiecs have lived in England, the marriase
has in fact at all timesbbeen menogamous;  and we cannot see any Justificaticn
for treating the two cases éiffofently. The only gqualification wc make is
this. We do not think that the second wife should be able to obtain a divorce
cn the ground of fhe hushand's "adqltery" with the first, because ex hypothesi
the first marriace was valid, the first wife was a wife, and therefore the

husbhand shcould not be capable of committing adultery with her.

(35 There the marriase is at the time of the presentation of the petition in

fact polywamous because there is one wife living in Fnsland and another living

in Pakistan

m .

48, Z.z. H, a Mohammedan domiciled in Pakistan, marries W 1 and ¥ 2 there in
polygamous form. He subseguently comes to England with W 2, leaving W 1 in
Palkistan without divorcing her by talak.
(=)
Here, in contrast with cases (1) and (2), we are concorned with a
situation in which the marriage is actually and presently polyzamous. Unless

it is felt that this makes the exeroise.gf,our“matrimonial’juriéaicfigﬂ
incongruous; exactly thevsémé.consideratigns,appear to apply as in Casé (2),
and with the saméQualificétion. Clearly; neither wife should be able $o obtain
a divorce on the ground of the husband's "adultery" with the other (even if

the alleged adultery consisted of intercourse with the first wife during a
temporary visit to Pakistan by the husband). - On the other hana fhefe seems to
he no reason in principle why either wife or the husband should not be able to
vobgain a divorce on any other grcund. Moreover, toﬁdissplve either marriace
would haye the effect of reducing the‘inciéénco of polygamy, because it Would
leave the husband with only cone wife. /And if the first marriave is a "dead“
one, the public interest Woﬁlg seen to require.that it should be dissolved.

It is difficult to defend a state of the law which would enable the wife of a
cruel and adulterous husband to divorce him in this country if she happsened

to be the only wife at the time but to dgny this right if there happéned to be

another wife in Pakistan whom, perhaps, he had not seen for twenty years.
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Wh

ere the marria~e is at the timec of the presentation of the petition in

(1)

fact moly~amous because thore are two wives living in Eniland

49, BE.g. B, a Mohammedan domiciled in Palistan, marries ¥ 1 and W 2 there
in polyszamous form, and subsequently comes to England with both, or causes both
to join him here.

This too is a marriage which is actually and nrescntly polygamous. 1%
is distinsuishable from (3) only in that both wives arc present in ingland,
That, we susgest, is not an adequate ground for troating it differently frow (3).
Clearly neither wife should be able to obtain a divorce in Znsland on the grown.
of the husband's "adultery" with the other. On the other hand in principle
either wife or the husband should be able to cbtain a divorce cn any other grouns.
/nd cogent reasons can be advanced why our divorce Jjurisdiction should be
available. Let us supposc that both the wives leave the husband and go te live
with other men. It does not scem just for the law tc say to the husband (as it

-

does at present): "Because you are domiciled in Ensland, you cannct divorce
your wives by talak in accordance with your religion; 1if you do we will not
recornise it. Because you are domiciled in Ingland, you cannot harry any cther
woman until both your wives die; if you ¢o we will not recognise it. But
althoush you are domiciled in Ensland, and both your wives have siven you

)

grounds for divorce, we will not dissolve either of your marriaces.”

Mullity
50. Proeceedings for nullity are not nearly sd important as proceecings

IS

. » . . i 1G)
for divorce because the number of cases 1s proportionately very much smaller.( !

In centrast to proceedings for divorce, Inglish courts sometimes apply foreirm
law in annulling a marriace, at any rate if it is alleged to be veid and not

voidable, Thus they will apply the law of the place of celebration if it is

allesed that the marriage is formally veid, or the law of the party's domicil

(10) An average of about 750 decrees per annun, compared with about 40,000

=}

¢ivorces.



N\

at the time of the marriage if it is zllesed that he or she had no capacity tco
contract the marriage. The rules regulating the jurisdiction of the court to
annul a marriage are complicated. They are summarised in Dicey and Morris on

. I CE D I . . o
the Conflict of Laws and need not be repeated here. They will be reviewed

(12)

with a view to their reform and clarification in a later Yorkins Paper.

51. In Hycde V.. Hy@e, LOIL Penzance suggcsted that to annul the second

marriage of a polygamous series on the ground of bl“amy Would be "creatlnv‘.v
Qonjugal'duties, not enforcing then, and furnishing a remedy where there was
no cffence.” In 1866 and for many years afterwards it ﬁas assumed that all
polygamous marriasges were wholly unrecognised by Znglish law. But the contrary

(13)

is now well established. Such marriages are recognised as valid for many
purposes if they are valid by the law of the place of celebration and by each
party's personal law. The question therefore arises, why should the law refusc

to allow the annulment of a polygamous marriage which is void or voidable? The

N . (14) ’
~ reasons were stated by Barnard J. in Risk v. Risk, (14) In that case a woman

domiciled in England went through a polygamous ceremony of marriage in Egypt with
a Mohammedan domiciled there. She petitioned for nullity on the ground that by
the law of her domicil she had no capacity to contract such a marriage. In.

dismissing her petition for want of jurisdiction under the rule in Eyde v. Hyde,

Barnard J. said:

"If English law resards such a polysamous marriage as the one now before
me as no marriaze, it might secm at first sicht that there could be no
objection to the court's saying so, for the decree would be declaratory.
But this would mean that a successful petitioner would have the right to
apply for maintenance and for custody.”

(11) Rule 44, pp. 344-345.

(12) The rales relating to jurisdiction are not dealt with in cur Working Paper
No., 20 on Mullity.

(13) Post, paras. 54 ¢t seq.

(14) [1951] P, 50, 53



We assume that his Lordship meant, not that it is wrong ever to grant ancillaiy
relief in respect of a polygamous marriage, but merely that it would be anomalous
to deny a divorce (and ancillary relief) in respect of such a marriage but to
grant a decree of nullity (and un01llqry relicf) in respect thercof. If this

is right, the anomaly which we think Barnard J. must have had in mind would
disappear if that divorce and ancillary relicf were made available to the
partics to a polygamous marriage. ﬁe therefore think that the court should have
jurisdiction to annul an invalid pelygamous marriage and to grant ancillary
relief where appropriate, to the same extent as it would have jurisdiction to
grant a divorcc had the marriage becn a valid polygamous one. e can sceé no
reason why the marriage should not be annulled on the ground, c¢.g. of impotence,
or that the ceremony was formally invalid, or that one party‘was“undor age, or
did net consent, or that the partics were within the prohibitoa degress, or
that onc party had no capacity to contract a Doly“amous mérrlamc by the law of
his or her domicil. In practice we think that this last ground will be the onc
most often relied upon, and that the petitioncr is likely to be Inglish, The
only qualification we make is this. If the marriage is actually polygamous

and the marriages arc recognisced asg valid, we do not think that cither the
second or any later wife or the husband should be able to cobtain a decrce of

mullity on the ground that the second or any later ceremony was void for bigamg

for ex hypothesi it was not. Thus the distinction we have dravn between valid

N . . 1 . . co .
and invalid pclygamous marriages ( 5> is rclevant to annulment just as it is

to divorce.

The Ficld of Choice

52. The Law Commission is not a policy-making body competent to decide social
issues. It may be desirable therefore tc indicate briefly what the field of
choice is for the benefit of those who will have to dccide how far the reform

of the law should go.

.(15)A Ante, para 15 et seq. ..
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(a) One possibility is to limit reform to allowing the wife or Wiv;;d)
of a polyszamous marriage to obtain an ordep.for maintenance on
the ground of wilful necglect to maintain. This would remove
what is probably the worst injustice and the mostvglaring anomély
in the present law, But so to limit it would mean that a numbef
of persons who are.parties to.polygamgus marriages and resideﬁf
morc or less pgfmanently in this country would be unable to

contract a second marriase if the first had broken down.

(b) 4 sccond possibility is to allow divorce or nullity if the marriacc
“has in fact at all times been monogamous. This could be justified

on the analogzy of £.113(1) of the Naticnal Insurance iAct 1965,
s.86(5) of the National Insurance (Industrial Irjuries) Act 1965
and s;17(9) of the Family Allowances ict 1965 as to which see
para 61 below,
But wé think this is too restrictive even in the context of those
%cts (as we shall proceed to explain in paras 61-63 below) and

still more so in the context of divorce.

(¢) 4 third possibility is to allow divorce or nullity if the marriase
is in fact monogamous at the time of the presentation of the
petition. We think this would be preferable to (b) above
because it would include cases where the marriage was once in

fact polyzanous (perhaps many years azo) but is so no lenger,

(@) 4 fourth possibility is tc allow divorce if the marriage is
potentially or actually polysamcus, but to apply the perscnal
law of the parties at the time of the marriage.  ¥Te have pointed

out the objections to this in para 44 above.

(16)

(e) The fifth possibility is to follow the iustralian prececent
and to allow divorce and nullity also in the case of the first of

two or more actually polyzamous marriacges but not in the case of

(16) Sce para 30 and Appencix .
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subsequent ones. If, however, the objection te the exercise of
matrimonial jurisdiction is that ocur law is inappropriate to
actually pelygzanmous marriages it scems to us that this objection
must anply to all such marriazes and that there is no merit in
drawing an arbitrary distinction between the first wife and

subsequent ones.

(£f) The sixth possibility is to allow divorce and nullity if; fhbﬁgh
the marrizse is actually polysamous, there is only cne wife in
Ingland at the time of the presentation of the petition. In our

view this is not a practicable sclution; no justifiable
distinction can bhe drawm betwéen polygamous:marriagos éccdrding

to whether the wives are here or abroad.

(z) The scventh and final possibility is te go all the way and to
confer matrimonial jurisdiction to dissolve or annul marriagcs

whether potentially or actually polygamous.

Possibilities (d), (¢) and (f) seom to us tc he obviously undesirable.
The questicn, as we sce it, is whether reform should stop at (a) (») or (c)
or shou}d also cxtend to (3). The answver depends cn whether it is thought
that it is inappropriate to apply English matrimonial law in relation to the
dissclution or annulment of polygsamous merriases. Ve can see no rcason for
recarding it as inapprepriate to marriazes which are actually monogamous
tacugh potentially polysamous; indeed Inglish courts already exercise

matrimonial jurisdiction over marrizves which have been polygamous but which
"l £ Ry

have become monozamous in law as well as in fact by the change of the hushand’

domicil. Tor reascns set out in paragraphs 37-13 ahd 51 we are not convinced
that our law is in fact inappropriate‘even to marriages which are actually
polycamcus. On the other hand we arc conscious of the fact that there may bhe
an instinctive recoil from 7oing so faf at present as to apply English law
and procedure to the resolution of questions of matrimonial offence or

marriase breakdown in relation to a type.of marriame differcnt from that for
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which the law and procedure were devised. It might be thousht, for example,
that if there are in fact several wives all shculd be parties to any suit

seekinz to dissclve or annul the marviase tie between their husband and any

one of them, and that there would accordingly be procedural complications.

Conclusionsg

53. Subject to the above consideraticns ocur provisicnal conclusions on this
part of the subject may be summarised as follows. (Ve emphasize that they arc
provisional ané may be changed in the light of the comments which we hope to

receive froem our readers):

(1) iny wife of a valid polygamous marriage should be able to obtain
an order for maintenance under s.22 of the Matrimonial Causes ict
1965 or in a masistrates' court, whether the marriage is potentially

or actually polygamous.

(2) Bither party to a valid polysamous marriage should be able to
obtain a decrec of divorce (and ancillary rclief where appropriate),
notwithstanding that the marriage ié potentially polygsamcus or
was in the past actually polygemous, so long as it is in fact

monoganous at the date of presentation of the petifion.

(3) However, no wife whe is a party to such a marriage should be able
to cobtain a decree of divorce on the grocund of her husband's

"adultery" with ancther wife,

(4) Bither party to an invalid polygamous marriase should be able to

cbtain a decree of mullity (and ancillary relief where appropriate)
notwithstanding that the marriage is potentially polyzamous so
long as it is actually monogamous at the date of presentation

of the petition.
(5) Neither the husband nor any sccond or later wife of a valid

polyzamous marriage sheould be able to obtain a decrece of nullity

on the ground that the marriage was veid for bigamy.



(6) 1If all cascs of hardship are to be avoided the reform of the
law should go further and, subject to the qualificaticns in (3)
and (5), divorce or nullity shculd be available even if the
marriace is actually wpolycsamous at the date>of presentation of

the petition.

V. RECOGNITION OF PCLYG..OUS JLRRIAGES POR PURTOSES OTHER THAN MATRIMONTAL RELI:

. - . N 1 '
54. In spite ¢f Lord Penzance's cmphatic statement in Hyde v. Hyde (17) that

his decision was limited to the question of matrimonial relief, there was for
nany years a tendency to assume that all polygamous marriages were wholly

(18)

. . . 1 .
unrecognised by IEnglish law, However, since 1939 ( 9> it has become clcar

that they are rccosnised for many purposes. There is slowly growing support

for the statement in Dicey and Morris (20) that:

"4 marri%§$)which is polysamous under Rule 31 and not invalid under
Rule 34 or Rule 35 (22) will be recosnised in IEngland as a valid
marriase unless therc is some strong reason to the contrary."

Ye proceed to consider some situations in which polysamous marriases, valid
Wy the law of the place of celebraticn and by the perscnal law of the parties,

have been recormised as valid marriages.

A4S a bar to a subsequent monosamcus marriace

55. L valid pelygamous marriase will be recosmised to the éxtent that it

constitutes a bar to a subsequent monogamous marriage in England, and so entitles

(17) (1866) L.R. 1 P. & D. 130, 138; quoted ante, para. 4.

(18) See Harvey v. Farnie (1880) 6 P.D. 35, 53; Re Bethell (1887) 38 Ch.D. 22¢;
R. v. Hammersmith Marriace Resistrar [1917] 1 K.B. 634, 647; R. v. Nayuib

T19177 1 K.B. 359, 360.

(19) The Sinha Peerage Claim (1939) 161 Lords' Journals 350, [1946] 1 411 IL.R.
348 n., is usually considered to mark the turning point.-

(20) Rule 36, p.285; aproved by Winn J. in Shahnaz v. Rizwan [1965] 1 Q.B.390C,
397, and by Lord Parker C.J. in Mchammed v. Inott [1968] 2 W.L.R. 1446,
14560-:0 . e

(21) I.e. the rule that a marriase celebrated in BEngland in accordance with
polysemous forms and without civil ceremony is void. Sce ante, para.i3.

(22) I.e. the rule that a man or woman whose porscnal law does not permit
polyrany has no capacity to contract a valid polyramous marriaze. Seo

ante, nara.l15.
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the secend "wife' to a decree of nullity on the ground of Dbigamy.
Otherwise the husband would be validly married to his first wife in the country
where he married her and to his second wife in England - a state of affairs

which would encouraze rather than discoureize polygamy.

Legitimacy of and successicn by children

56. "It cannot, T think, be doubted now" said Maugham L.C., delivering the
opinion of the Committee of Privileges of the House of Lords in The Sinha

=\
. 24 . . . . . . 25
Pecrase Claim, ( r>.ﬂ(notw1thstand1ng gome earlier dicta by eninent Judgcs)( /

that a Hindu marriase between perscns domiciled in India is recognised by our
courts, that the issue are legitinate, and that such issue can succeed to

nroperty in this country, with a pogssible exception which will be referred to

, (26)

later,’ Provided the marriages are valid by the law of the nlace of

celebration and by the personal law of the »narties, it seems to he immaterial

that the hugband married more than one wife or that the succession is governed

(27)

by English law. Thus, in Bamcbose v. Daniel, children of no less than nine

polyzamous nmarriages celebrated in Nigeria between perscns there domiciled were
held entitled to succeed to their father's property on his death intestate,
althoush by a Nigerian ilarriase Ordinance of 1884 the property was distributablc
"in accordance with the provisions of the law of England relating to the

o

distribution of the personal estatecs of intestates,; any native law or custom

(23) Srini Yasan v. Srini Vasan [1946] P.67; Baindail v. Baindail [1946] P.122.
The husband's domicil at the date of the sccond ceremony is dirrelevant. <C
the othor hand, a peolysamous marriase is not a sufficient first marrias
to support an indictment for bigamy: R. v. Sarxwan Sinch (19627 3 .11 =.2.
612,

(24) (1939) 171 Lorés!' Journals 350; [1946] 1 411 B.R. 348, n. Cf. Baindail v.
Baindail [1946] P.122, 127 per Lord Greene M.R.

(25) The reference is apparently to the decision of Stirling J. in Re Bethell
(1887) 38 Ch. D, 220.

(26) The Hindu Marriagze Act 1955 has now abolished polyrany between Hindus in
Indiay but the principle stated by Lord Mausham is no doubt applicable
to Mohammedan marriases celebrated in India or ¢lscewhere, or to marriars
celehrated undexr native law and custom in ifrica.

(27)  [1955]1 4.c. 107 (P.C.)



tc the contrary notwithstanding.'" Thercfore, the word "children™ in the
“nslish Statute of Distribution 1670 (and presumably the word "issue" in tho
Administration of Zstates sct 1925) is wide enouih to cover the children of a
valid polymamous marriagc. If this is so, it is tempting to assume that the

decision in Bamsbose v. Daniel would have been the same if the father had

acquired an Bnglish domicil after the celebration of his marriages and before
his death, and if the casc had come before the Chancery Division and not (as it
4id) before the Privy Council.

57 The "possible excepntion™ referred to by Lord Mausham in The Sinha

Peerasze Claim is the right to succeed as heir to real estate in Ingland (vhich

after 19295 is restricted to succession to entailed property and one or twe other

A

. 28 . .
exceptional cases) (28) and no doubt, to a title of honcour and property limived

. 29 . . ca ey - .
tc devolve therewith, (29) This cxcention was counsidercd necessary because it

was thouzht that difficulties would arise if there was a centest between the
firsteborn son of the second wife and the later-born son of the first wife, cach

claiminz to be the heir. ‘e do not consider that this matter is sufficiently

important or likely to arise to merit alteration by lesislaticn.

58, Under section 2(1) of the Lezltimacy ict 1959, the child of a void
marriaze is treated as the logitimate child of his pﬁrents if at the time of the
act of intercourse resulting in the birth (or at the time of the celebration of

the marriare if later) hoth or either of the parcnts reasonably believed that

the marriase was valid. Undex s.2(2) the scction applics, and applics only, wh
the father of the child was doniciled in BEngland at the time of the birfh, or if
he died before the birth, was so domiciled irrmediatély before his death. Under
s.2(5) a "woid marriase" means a marriase, not being voidable'ohly, in respect

of which the High Court has or had jurisdiction to grant éwdecrée of nullity, ox
would have or would have had such jurisdiction if the parties were domiciled in

“

(28) TLaw ?f)Property.Act'1925, s=.131, 1325 Administration of Estates Act 1925,
s.51(2).

(29) Sce Doe &. Birtwhistle v. Vardill (1840) 7 Cl. & F. 895; Legitimacy .ict
1926, ss.3(1) and (3) and 10(1).
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England. The effect (presumably unintended) of this definition is that the
section may bé inapplicable if the marriaze was celebrated in polyzamous form.
Thus if_H. a Mohammedan domiciled in Fngland, goes through é cercmony of marriage
with W in Muslim form whilec on a temporary visit to Pakistan, and a child C is
bérn, C is illegitimate. He is not born in lawful wedlock, since H, being
domiciled in England, had no capacity to contract a polygzamous marriage. (30)
He 1is not rendered legitimate by 2.2 of the Le@itimacy sct 1959, even if W
reasonably believed that the marriage was valid, because owing to the rule in

Hyce v. Hyde the High Court would not have jurisdicticn to annual a potentially

polygamous marriaze. The result seems anomalous and unfortunate. The problem

would of course disappcar if our proposals to abolish that rule are accepted.

Succession by Vives

59. It seems that the surviving wife of a valid polygamous marriage could

succeed to the husband's property on his death intestate, at any rate if the

(31)

the widow

marriage was only potentially polygamous. In Coleman v. Shang
of a potentially polygamous marriage celebrated in Ghana hetween parties
domiciled theore was held entitled to a grant of letters of administration to
the husband's estate on his death intestate, although by a Ghana Marriage
Ordinance of 1884 two-thirds 6f the property was distributablev"in ;céérdance
with the provisions of the law of Bagland relatihg to the distfibution of the
personal estate of intestates in force on November 19, 1884, anj nati&e law or
custom tc the contrary notwithstanding." Therefore, the word "wife" in the
English Statute of Distribution 1670 (and presumably the word "spouse" in tﬁe
Ldministration of Tstates dct 1925) is wide enough to cover the wife of a
polysamous marriage, at any rate if it is only potentially polyzanous., Once

again it is tempting to assume that the decision in Coleman v. Shang would have

(30) Ali v. Ali [1966] 2 #.L.R. 6205 ante, para.15.

(31) [1961] 4.c. 481 (2.C.)
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been the same if the husband had acquired an Inglish domicil after the
celebration of the marriare and before his death, and if the case had come

before the Chancery Division and not (as it did) before the Privy Council.

60. There does not appcar to be a reported case in which an English court
has had to consider whethor several surviving widows of a polyramously marricd
man could claim a widow's share of his cstate if the succession was zoverned by

Inglish law. In Coleman v. Shang (32) the Privy Council said:

"Difficulties may no doubt arise in the application of this decision in
cases where there are more than cne widow, both in dealing with
applications for the grant cof letters of administration and in the
distribution of the estate, but they can be dealt with as and when

they arise,"

On the other hand, the Privy Council has adopted the practice, in dealing with
the estates of deceased Chinese who died domiciled in Malaya, of assimning thoe
one~third share of the wicow under the Statute of Distribution equally betwoen
(33) ‘

the several widows. ind there is Canadian and Rhodesian authority for the

propesition that gifts by will to a surviving wife attract succession duty at
(3
the lower rate applicable tc a spouse, even if there was more than one wife. 77/
We can see no reason why the several wives of a polyzamously married man should
not share equally bhetween them the widow's share on his death intestate. Ve

think that the courts are likely tc reach this result without the aid of

legislation,

Social Security Lersislation

61. It was held in a number of decisicus rendered by tribunals under the

National Insurance and Family .illownaces Lcts that the polysamously married wifc

—

(32) Supra, at p.495.

(33) Cheans Thye Phin v. Tan sh Loy [1920]) 4.C. 369 (2.C.); of The Six Ticows'
Case (1908) 12 Straits Settlements L.R. 120.

(34) Yew v. Att.-Gen [1924] 1 D.L.R, 1166 (British Columbia Court of ippeal);
Bstate Mehta v. Acting Master 1958 (4) S.i. 252 (Supreme Court. of the

Federation of Rhodesia and Nyasaland). - In the latter case there was cnly
one wife, but reliance on this fact was expressly disclaimed (at p.262).
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of a contributor was not entitled to e.g. maternity benefit or widow's benefit

(35)

under thoese Acts. The reason given was that "the question whether the
words 'marriage,' ‘husband,' 'wife' and 'widow' when used in an dict of
Parliament or statutory instrument are intended to include polygamous marriases
and the partics thereto must be decided in thé lizght of the languagé of the act
or instrument in question taken as a whole, and of its manifest scope and
surpose.” It was thought that it cculd not have been the intention.to_allow
several wives of one contributof each to‘ciaim‘benefifé under the Acts. But

it was cbviously unjust to deny such benefits to the cne and only wife of a
men who was compelled to pay contributions because of his employment in this
country, simply because his marriage was potentially polyzamous. hecordingly,
5.113(1) of the National Insurance fAct 1965, s.86(5) of the National Insurance
(Industrial Injuries) het 1965 and s.17(9) of the Fanily Allowamces act 1956)
provide that "a nmarriage perforned éutside the United Xingdom under a law whicih
permits polyzamy shall be treated for any purpose of [thdse Acts] as being end

having at all times been a valid marriage if and so long as the authority by

whom any question or claim arising in connection with that purpose falls to be
determined is satisfied that the marriage has in fact at all t. 2es been

menogamous .V

62. These engctments are significant as being the only occasion on which the
Parliament of the United Kingsdom has legislated on the subject of polyganous
marriages.“They undoubtedly effect an improvement in the law as previously
adnministered. But we question whether the sections go far enough. They do not

D

cover cases where the marriacse was once actually polygamous, but is so -no lonjer,
e¢.g. because the first wife died or'was divofced before the parties canme to

Zngland. Nor do.ﬁhey céver cases Wheré the marfiaée is in fact poiygamous at
the time when the social security benefits are sought. ‘The problems invelved

in these two situations are quite different. They will therefore be discussed

separately.

(35) Decisicns Wos. R(G) 18/52, 11/53, 3/55, 7/55.

|
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63. (1) is we have seen, the second lMrs Imam Din (36) obtained assistanco
from the Natiocnal Assistance Beard, and the Board was held entitled to recover
part of it from the husband. But if her marriase had turned out differently,
she would not have bheen entitled to any social sccurity benefits payable to a
wife or widow, because her marriase was not in fact at a2ll times monogamous,
We rezarc this as both unfortunate and ancmalcous,. It is uwnfortunate hecause

the second wife, having been admitted into this counfry as the wife of a
permitted immisrant, should be treated just like ahy Inglish wife if she was in
fact her husband's only wife throughoutvthe period of their residence in Bngland,

It is anomalous because, as we have previocusly pointed out in nara 47 above,

we cannot see any justification for treating differently the wifc of a marriac

which s7as in fact at all times monomamous, and the wife ofba mérriage which
was in fact monogamous at all times during the parties' resifence in England.

It cannot, surcly, be right to compel the husband to suffer deductions from hie
wages because of his employment in Ingland, and then deny sécial security
henefits to the woman who, throughout the period of thosc ceapulsory cdeducticns,
was his cne and only wife, merely hecause he might have married another.

Suppose that threc workmen are killed in the same industrial accident. 411
three are married; all threce have for many years contributed to the social
sécurity funds, One is an Inglishman born and hred; the sccond is a
'Pakistani whose marriage, celcbrated in Pakistan before he came to this

country, has in fact at all times been monosamous thoush potentially pelyzamous:
the third is a Palistani who divorced his first wife in Pakistan before he caas
to Ingland, but after he married his sccond wife thgrg.“_Bonro 1956, only the
wife of the first workman Wbﬁid.héﬁe.been entitled to benefits undexr the
National Insurance (Industrialbinjuries> icts; under the prescnt laﬁ} so also
would the wife of the sebond; in our opinion, so also should the wife of the

third.

7~

(36) See Imam Din v. National Assistance Board (19671 2 2.B. 213, ante, pars.26,
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64. We appreciate that this preblem may only arise so long as the parties
remain domiciled in e.g. Pakistan. For as scon as they acquire an Inglish
domicil, the marriage would become menogamous in law as well as in fact, (37)
and therefore there would probably be no need to invoke the sccticns we have
quofed in order to-zive social socuritj benefits tc the wife. Nevertheless,

we think the present law is foo restrictive in denying all benefits unless the

marriage has been in fact at all times monogamous. We think it would be an

improvement if the law required merely that the marriace should be in fact

nonogamous at_the relevant time. This is normally the time at or in respect of

which the benefits are payable, (In the case of widow's pension and cf a

wonan's retirement pension by virtue of her hushand's insurance, it may be a

~~

(@9
GO
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period of up.to three years before that time or before the husband's death).

65. (2) More difficult problems are involved if the marriage is in fact
pelyzamous at the time when the bencfits are sought. To deny social security
benefits in such a case may involve hardship and injustice. Why, for instance,
should the wife of a Pakistani; rosident with her husband in Enzland, be deniod
benefits merely because he has another wife (or wives) resident in Pakistan? e
‘have considerced numerous proposals for coping with this situation, but we have
not bheen able to discover a solution whichlwe are sure would be hoth

administratively workable and acceptable to public opinion. The proposals that

we have congsidered are as follows:

.

(2) Contributors with more than cne wife should be required to vpay an
increased contributicn, and social security benefits should be
payable to each of the wives in full. The objection to this is
that the administrative incenvenience, not only to the Ministry

of Social Sccurity but also to employers, would probably be

(37) Ali v. 4li [1966] 2 W.L.R. 6203 ante, paras. 9 and 10.

(38) Sce National Insurance Lct 1965, s.28(2)(a) and (3)(b); s.32(3)(a) and
regulations made thercunder.



(b)

unacceptable. Ivery contributor's marital status would have

to be ascertained in advance, checked from time to time, and
notified to his emnloyer. There would have tc be special cards
and special stamns and special records kept for what is probably
guite a small nﬁmber of cases. A4t vresent the employer nced
know nothing of the man's status, nor nced the Ministry unless

and until a bhenefit is claimed,

Contributors with more than one wife should be required to pay
the same contribution as everyone else, but sccial security
benefits should be payable to cach of the wives in full.
Monogamously marriec contributors would thus to some extent
subsidise thosce whosce marriages are in fact polymamous, Jjust as
at nresent unmarried contrihutors to some extent subsidise these
who are married. There is probably no insuncrable objection to
this proposal on the ground of cost, since the number of cascs
involved is 1ike1j te be relatively smell. But therce are two
other objections Which we remard as fatal., The first is that,
if it were generally knowm that benefits were payable to several
vives in full, there would be a temptation to produce spurious
"wives" in order that they isht qualify for benefits, and the
task of the Ministry of Social Security in checking their
credentials would be virtually impossible. The sccond objection
is that it would probably be unacceptable te public opinion

that polygamously married centributors should be in a bhotter
position than moncgamously married ones. In particular, there
would be a conspicucus contrast between the position of the

wives of a pclygamous marriase (WhO under this proposal would

" be entitled to benefits) and the divorccd wives of MONOamous

marriaczes (who under the present law may he treated less well

than widows).
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The social security benefits that would have been payable to
one wife should be equally divided between all the wives of a
polymamous marriage. The objection to this is that if the
butter were thus thinly spread, it would need to be supplemented
by payments from the Supplementary Benefits Commission, at any
rate so far as wives resident in England are concorned; the

adninistrative expense of this double procedure does not scem

to be Justified.

If there is one wife living in England and ancther (or others)
living c.Z. in Pakistan, the scecial sccurity benefits should

be pavable to the former but not to the latter. The superficial
attraction of this proposal is that it would relieve the
Supplementary Benefits Commission, and therefore the taxpayer,
fron havingz to lock after the wife living in Ingland. But in
our opinion the proposal must be rejected on grounds of equity.
Under the present law, if there is only one wife living e.i.

in Pakisten, she may be entitled tc social security benefits.

To deprive her of those henefits morely because there is ancther
wife living in England would be quite as unjust as to deprive
the wife living in Zngland of henefits merely hecause there is
another wife living in Pakistan.

The Ministry of Scocial Sccurity misht be given a discretionary
power o sclect the wife to whom the henefite should be paid.

But it is difficult to see how such a power could be excercised

without an investization into the contributor's marital

circumstances; and in the czsc of the most valuable and

important benefits the contributor would be dead when the

payments were due. The Ministry would presumably be reluctant
to undertake such an examination. Nor is it easy to see on

what basis. the Ministry should meke its sclection.
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(£) The husband might be ziven power to nominate the wife to whom
the bhenefits should be paid, either by a signed writing or by
his will. We can see four objections to this propesal. First,
it scems undesirable to cncouraze hushands to discriminate in
this way bhetween wives; indeed it would conflict with the
principle of equal trecatment contained in many polygamcus
systems of law. Sccondly, it would be adninistratively difficult
tc notify some contributors of this right withcut notifying them
all; and to notify all seens 1ike1y to induce ribald comment
rather than to increasc the public's respect for the law,
Thirdly, if the husbhand failed to nominate, this proposal would
not solve the problem, Fourthly, the husband should presumably
have the power to vary his nonmination from time to time. In that
casec, the power te nominate coculd be used in a way which'would
be very profitablec to a polygpamously married family. For
instance, on each spell of sickness or uncmployment he could
nominate for an increasc of bhonefit whiéhever wife happened

not to have carnings at that time.

66, decordingly we must record that we have not yet been able to formulate
satisfactory proposals for making social sccurity benefits available if the

marricse is in fact polygamcus at the time when the bencfits are payable. On

the other hand we reooord it as obvicusly ohjecticnable that a contributor who
is recogised as married should he denied the benefits for which he has
contribued mercly because he has two legal wives .rather than cne. We shall

welcome suzgestions.

ifiscellancous Problems Affecting Tives

67. We have not at this stase of our inquiry thoucht it ocur duty to ransack
the statute book for any reference to the words "wife" or "hushand™ or "spouso!
in order to make specific recommendations on whethor these should be amended so

as to make it clecar that they include the parties to a polysmamous marriase.
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But we may mention that we see no reason in vrinciple why the summary procedure
for settling property disputes between husband anc wife, introduced by s.17 of
q

the Married Women's Property ict 1882, should not he available if the marriazce

»
“

is polygamous, cven actually polyramous. llor cen wo‘see'any reason why the
provisions of the Matrimonial Homes ict 1967 should not be aprlied to such a
narriage. We therefore recommend that both thoselenactments should be amended
so as to make it clecar that the words '"husband," "wife" and "spouse" contained
therein include the parties to a polyszamcus marriage. Indeed we think that any
Bill centaining these or similar cxpressions should meke clear whether or not
they arc intended to include such parties. In our Yorking Paper on Financial
Relief in Matrimonial Proccedings (39) we drew atteﬁtion tc the surprising
nunber of unjustifiable differences between classes of children which are
contained in Parts IT and IIT of the iatrimonial Causes Act 1965. We think that

there is as much need tc clarify what is meant in each case by "husband” and

"yife" as there is to clarify what is mcant by "child,"

VI SUMMARY OF RECCHIMIENDLTIONS

68. In this Part of this Paper we sot cut such provisional recormendations

as we have been able to make concerning the reform of the law concerming polyranious
marriages. They arc only provisional and may be changed in the 1i§ht of the
comments which we hope to receive from cur readeré; As regards the first five of
these recommendations, which deal with the most important matters, we draw

particular attention to the various possibilities canvassed in para 52.

(1) iny wife of a valid polyranous marriage should be able to
obtain an order for maintcnance under s.22 of the Matrimonial
Causes Act 1965 or in a magistrates! court, whether the marriase

is potentially or actually polysamous (paras 33-35).

(39) Working Paper No. 9, paras 165-173.
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(3)

(4)

(5)

(é)

(1)

Tither party to a valid polysamcous marriage should be able to

ohtain a decree of divorce (and anc
on any sround known to Inglish law,
marriagcge is potentially pclysanous

polycamous, s¢ long as it is in fac

nresentation of the petiticn (paras

However, no wife who is a party to

illaxy relief where appropriat:)
notwithstanding that the

or was in the past actually

t monogaﬁous at the date of

46-4T) .

such a marriage should be able

to obtain a decree of divorce on the gsround of her husbhband's

"adultery” with another wife (paras

40, 47).

Zither party to an invalid polysamous marriace should be able to

obtain a decrece cf nullity (and anc

notwithstanding that the morriage 1

illary relief wherc appropriate),

s potentially polygamous; S0

lone as it is actually monogemous at the date of presentation of

the petition (para 51).

Meither the husband nor any sccend
polycancus marriacse should be able

on the sround that the marriace was

If all cases of hardship are to be
law should zo further and, subjcect
and (5), divorce or nullity should

marriase is actually polygamous at

netition (paras 48, 49 and 51).

cr later wife of a valid
tc obtain a decree of nullity

void for bigamy (para 51).

aveided the rcform of the
to the qualifications in (3)
be available cven if the

the date of presentation of the

Section 113(1) of the National Insurance &ct 165, £.86(5) of

the National Insurance (Industrial

Injuries) Act 1965 and

s.17(9) of the Family Aillowances Act 1965 should be amenced

50 as te require no more than that

the marriage should be in

fact moncramous at the time at «r in respect of which the

benefits are payable or (in certain cases) for a period of

up to three years before that time

death (paras 61-64).
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(8) An attempt should be made to formulate proposals té'make
social security benefits available even if the marriase is
+in fact polysamous at the time when the benefits are payable

" (para 66).

.(9) Section 17 of the Married Tomen's Property Act 1882 should be
amenided so as to make it clear that it includes the parties
to a polygamous marriase (para 67),

(40) The Matrimonial Homes ict 1967 should also be so amended

(para 67).
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LPPENDIX A

Australian Matrimonial Causes ict 1959 (No.104)

as amended by Matrimonial Causes ict 1965 (Ho.99)

6, (1) Subjcet to this section,va wnion in the nature of nmarriage entered
intc cutside JAustralia or under Divisicn 3 of Part IV of the Marriage Act 1961
that was, when entered into, potentially polymamous is a marriase for the
purposes of proceedings under Part VI of this dAct in respect of the union, and
for the purposes of proceedings in relation to any such proceedings, wherce it
would have been a marriazge for those purposcs but for the fact that it was

notentially polygsamous.,

(2) This secticn does not apply to a union unless the law applicable to
- local marriages that was in force in the country, or sach cf the countries, of
domicil of the parties at the time the union took place permitted polyzamy on

the part of the male party.

(3) This section dces not apply to a union where, at the time the union
took place, either of the parties was a party to a subsisting polysamous or
wotentially polygamous union, but this scetion does arply to o union notwith-
standing that the male party has, during the subsistence of the union, contracted.
or purported to contract, a furthcr union in the nature of marriase, whether or

not the further unicn still subsists.



Indian Dissolution of juslim Marriag;es Act 1939 (Wo.VIII).

now in force in India and (as amended in 1961)-in Pakistan

2. A’Woman:(40>'mérried uwnder Muslim law shall be entitled to obtain a;dcpree
for the diééolutioﬂ'of her marriase on any onc or more of the followi g.grgunds,
namely:
(1) that the whereabouts of the husbanc have not been Inovm for a pericd
of fourlyears;
(ii) that the husband has neglected or has failed 10 provide for her
maintenance for a period of two years;

R

[(iia) that the husband has taken an additional wife in contravention of the

' . . . ’ . : 41
provisions of the Muslim Family Laws Ordinance 1961 (4 )]
(iii) +that the husband has been sentenced tc imprisonment for a period of
seven years or upwards;
‘(iv) that. the husband has failed to perform, withouf‘reasonable»cause,
his marital obligations for a period of three years;
(v) that the husband was impotent at the time of the marriage and

continues to bhe so;

(vi) that the husband has been insane for a period of twe years or is

suffering frem leprosy or a virulent venereal {iseases

(40) The ict is confined@ to petitions by wives because under Mohammedan law the
husband can divorce the wife by talak without assigning any reascn.

(41) This sub-clause was added by the Pakistan Muslim Family Laws Ordinance
1961 (No.VIII). By s.6(1) thereof, no man, during the subsistence of
an existing Jrbitration Council, contract ancther marriage. By s.2, the
Arbitration Council means a body consisting of the Chairman of the
Union Council (a kind of Town Council) and a ropresentative of each of
the parties.
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(vii) that she, having been given in marriasge by her father or other
e o . (42)
cuardian befcre she attained the age of fiftecen years,
repudinted the marriase before attaining the age of eighteen

years: provided that the merriage has not been consummated;
(viii) +that the husband treats her with cruelty, that is to say, -

a habitually assaults her or makes her 1life miscrable b
(a) y ¥y
cruelty of concduct cven if such conduct does not amount

to vhysical ill-trcatment,
or (b) associates with women of evil repute cr leads an infamous
life, or
(g) attempts to force her to leald an immoral life, ox
(g) disposes of her property or prevents her exercising her .
legal rishts over it, or

(g) obstructs her in the obscrvance of her relisious profession

or practice, or

(f) if he has more wives than one, does not treat her equitably

in accorcance with the injunction of the Qorang

(ix) on any other ground vhich is recognised as valid for the dissolution

of marriases under Muslim law.

(42) The Pokistan Muslim Family Laws Ordinance 1961, s.13(b), substituted
"sixteen" for "fifteen™ in this sub-clause. :
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