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o f  o u r  Second LZSJ Iieforni P r o g r m m e  (which has as i t s  aim t h e  
e v e n t u a l  c o d i f i c a t i ' o n  o f  fa r l i ly  I a v t ) ,  s e  have  mile a n  
e x a m i n a t i o n  o f  t h e  n i a t r i m o n i d -  remedy of r e s t i t u t i o n  of 
conjugal  r i g h t s ,  
ground t o  t h e  remedy and t h e  a rguments  f o r  and against; i t s  

, ; r e t e n t i o n  i n  t h e  hope tha t  t h i s  k i l l  be of a s s i s t a n c e  t o  t h e  
'bodies  and p e r s o n s  we a r e  c o n s u l t i n g .  

Ye hare  s e t  ou t  s h o r t l y  t h e  h i s t o r i c a l  back-- 

2. I n  t h e  E c c l e s i a s t i c a l  C o u r t s  d e s e r t i o n  \';as not a 
matrimonizl o f i e n c e  and t h e  o n l y  remedy available t o  a d e s e r t e d  
spouse  was t o  o b t a i n  a d e c r e e  o f  r e s t i t u t i o n  'of c o n j u g a l  r i g h t s  
which o r d e r e d  t h e  d e s e r t e r  t o  r e t u r n  and t o  r e n d e r  c o n j u g z l  
r i g h t s .  
excommunicat ion u n t i l  the  E c c l e s i a s t i c a l  Cour ts  Act I 8 1  3, which 
s u b s t i t u t e d  i n p r i s o n s e n t  n o t  exceed ing  s i x  mon.ths €o r  t h e  
s e n t e n c e  o f  e x c o r a u n i c s t i o n .  

D i sobed ience  -to t h e  decree  was pun i shed  by 

By t h e  &i t r i rnon ia l  Causes Act 1884 
f z i l u r e  t o  comply w i t h  a r e s t i t u t i o n  d e c r e e  c e a s e d  t o  be  
p u n i s h a b l e  by i r n p r i s o n n e n t ;  
was dee3ed t o  be d e s e r t i o r .  (known as " s t a t u t o r y  d e s e r t i o n " )  
e n t i t l i n g  e i t h e r  spouse  t o  a n  immediate  d e c r e e  of j u d i c i a l  
s e p a r a t i o n  and, if coupled w i t h  t h e  h u s b a n d ' s  i zdu l t e ry ,  
e n t i t l i n g  t h e  w i f e  t o  a n  immedia te  d i v o r c e .  

Causes Act 1923 gave t h e  v i f e  t h e  right t o  d i v o r c e  t he  husband 

i n s t e a d ,  such f a i l u r e  t o  cornply 

( 1 )  

The I J I a t h n o n i a l  

f o r  a d u l t e r j  a l o n e ,  s o  t h a t  i t  t h e r e a f t e r  became u n n e c e s s a r y  
f o r  h e r  t o  r e l y  on h i s  f a i l u r e  t o  comply with a r e s t i t u t i o n  

- 
(I) Under t h e . I ' J a t r i n o n i a 1  Causes  Act 1857 t h e  husband c o u l d  

d i v o r c e  t h e  v i f e  f o r  a d u l t e r y ,  h:it t he  vi i fe  c o u l d  n o t  
d i v o r c e  t h e  husbafid f o r  a d u l t e r y  u n l e s s  she  e s t a b l i s h e d ,  
i n  a d d i t i o n  t o  t he  a d u l t e r y ,  i n c e s t ,  bigany, r a p e ,  sodomy, 
b e s t i a l i t y ,  c r u e l t y  o r  two y e a r s '  d e s e r t i o n .  
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Act  1884 LZCS repcrtl-cd by t h e  Supre!ile Court of J u d i c a t u r e  
(Conso l ide - t io f i )  A c t  1925 znG9 v ;h i l e  r c e n x t j - n g  thz-t f a i l - u r e  
t o  comply v i t h  tiic d e c r e e  VES t o  be 2 ground €01: j u d i c i a l  
separa- l ion ( s e c t j . ~ ~ ~  l C 5 )  
s u c h  f z i l u - r c  R ~ S  tieccied t o  c o n s t i t u ' t c  d e s e r t i o n ,  vas n o t  
r e e n a c t e d  . 
3.  
p o s i t i o n  i s  that vl ie re  t h e  r e s p o n d e n t  has f a i l e d  t o  c o n p l y  v i t l i  
a d e c r e e  of r e s t i t u t i o n  of . c o n j u p ~ .  r igi i - ts  - 

Cree  in ozder t o  o b t z i n  G, d i v o r c e .  Tkic Lh-tri!iionizl Causes  

t h e  p r o v i s i o f i  i n  t h e  1884 Act t h a t  

The  la^ h?,s s i n c e  reiilaincd una1.t e r e d .  (*) The' p r e s e n t  

(a> . t h e  p e t i t i o n e r  ixzy 2-t O R C C  p r e s e n t  E p e t i t i o n  f o r  
( 3 )  judici .21 s c p a r u t i o n ;  

a wiTe p e b i t i o n e r  may o b t a i n  by n a y  of'  f i n a n c i d .  

p r o v i s i o n  f o r  h e r s e l f  ' e i t h e r  permanent alimony o r  
p e r i o d i c d  payments ,  which  l z t t e r  payments c a n  be 
B ecurcii ; 

a husband p e t i t i o n e r  c z n  o b t e i n  f o r  h i m s e l f  and 

p e r i o d i c a l  pzyments  o u t  of t h e  p r o f i t s  of a t r z d e  
o r  earnings of t h e  w i f e  and,  if she has p r o p e r t y  
a s e t t l e m e n t  o f  that p r o p e r t y  o r  a p a r t  o f  i t ;  

t h e  c o u r t  may make o r d e r s  € o r  the c u s t o d y ,  

ma in tenance  an; e d u c a t i o l l  of any c h i l d r e n  o f  t he  
f anii ly ; 

(b) 

' ( 4 )  < 

(c) 
3 the  c h i l d r e n  of t h e  m a r r i a g e  an o r d e r  f o r  

( 5 1  

( c l )  

( 6 )  

the  remedy i s  r e t z i n e d .  

i ; Ia t r iEonia l  Cs2iLZses Act 1965, s.12. The Divorce  R e f o m  Bill 
nom b e f o r e  P a r l i a m e n t  p r o p o s e s  -Lo a5olis-2 t h i s  ground f o r  a 
j u d i c i a l  s e p a r a t i o n :  c1.8. 

(3)  

(4) Ibid s. 21(1), (2) .  

(5) Jb id  s .  21(3). 
( 6 )  I b i d  s.34; t h e  s e c t i o n  c a l l s  them " r e l e v a n t  c h i l d r e n " .  
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(e )  tliouglr f a i l m e  t o  coilil)ly ~: i i ;~i  a r e s t i t u t i o n  dec ree  
d o e s  n o t  au tonz- t ica l1 .y  p u - t  t h e  r e s p o n d e n t  i n t o  
d e s e r t i o n ,  i t  i s  t r e a - t c d  as prim2 -.- _--I- f a c i e  e v i d e n c e  
o f  d e s  e r t i c n .  (7 )  

4. 
se3.dorn used:  i n  t h e  three y e a r s  1965--1967 t h e r e  \;ere 195 
p e t i t i o n s  ( G O  by hu-sbafids znd 45 by wives )  and 31 d e c r e e s  made 
( I 1  g r a n t e d  t o  husF212ila and 20 t o  viives) Inzking a n  a n n u d  
avera.ge o f  35 pc t i t - i -of i s  f i l e d  and 110 d-ecrecs made. I 

t h e r e l o r e ,  c o n s i d e r i n g  v :he ther  t h i s  re:qedjr i s  of afly r e a l  V ~ L E  

t o d z y ,  n h e t h e r  i t  s l iou ld  b e  r e t a i n e d  o r  v , h e t h e r  it shou ld  b e  
a b o l i s h e d  iis no l o n g e r  s e r v i n g  any u s e f u l  p u r p o s e .  
us  t h e  S e n i o r  R e g i s t r a r  e x t r z c t e d  fox u s  t h e  i n f o r m a t i o n  n h i c h  
we needed c o n c e r n i n g  G 4  o f  t h e  68 p c t i t i o l l s  f i l e d  i n  London 
dur in i ;  t h e  t h r e e  yez r s  1965-1967 ( t h e  f i l e s  of the r e m a i n i n g  
4 c a s e s  nere  n o t  a v z i l ~ b l e )  and nhich \:;e s e t  .out; belov/:-  

The remedy of r e s t i t u t i o n  of' conjugzl r3gh.L:: i s  t o d a y  

n e  are9 

To assist 

P e t i t i o n s  r e s u l t i n g  i n  d e c r e e s  o f  r e s t z t u t i o n  

11 ( 4  t o  husbands ,  7 t o  w'ives) 

P e t i t i o n s  7;:hich l e d  t o  p r o c e e d i n g s  f o r  d i v o r c e  
o r  j u d i c i a l  s e p a r a t i o n ,  i l i c l u d i n g  p e t i t i o n s  
d i s a i s s e d  by c o n s e n t  o r  at p e t i t i o n e r ' s  
r e q u e s t  t o  make way f o r  s u c h  f u r t h e r  
p r o c  e e d i  ngs 21 

P e t i t i o n s  t o  which m s n e r s  ( a l l e g i n g  j u s t  c a u s e ,  
c r u e l t y ,  e t c . )  v ime f i l e d  'out t h e  ? e t i t i o n s  
were e i t h e r  d i s m i s s e d  by  c o n s e n t  o r  
n o t h i n g  f u r t h e r  Iia2pened 

6 

4 

1 P e t i t i o n s  d i s m i s s e d  f o r  wunt o f  p r o s e c u t i o n  

Pet i t iolzs  f i l e d  b u t  n o t h i n g  f u - t h e r  happened 

P e t i t i o n s  d i s m i s s e d  by c o n s e k t  b u t  n o t h i n g  

-19 

8 

64 

f u r t h e r  happened - 
T o t a l :  35 p e t i t i o n s  b y  h u s b a n d s ,  29 by  :.Jives 

(7) K'andcz v ,  ITzniia [19€8] P. 351, 353. 

- 
1 

c__ - - 
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Fin2.nc-j al. r,rovis:ions 

No husbar~3 z?pl-ied for. a, f i n a n c i z l  i;rovision. 

Of t h e  23 a i v e s  who p e t i t i o n e d ,  12 2p;JLied € o r  alimony 

--.--.--.-..--..A ---I -...- 

pending s u i t  o r 9  che3:e thcy  ob”iained a. decree,  
for pcmancnt  a,limcny o r  p c : 5 o d i c d  paymentst 
,and 17 ( inc luding  2 R ~ O  obLaincd a decree) d i d  
n o t  apply f o r  any €inancis1 provis ion.  

The arguments f o r  re tent iolz  o €  t h e  remedy o f  r e s t i t u t i o n  5. 
;. of conjugal r ights  r~ay  be s u x m z r i s e d  as fo l luds :  

. . . .  . .  . . .  .:. ., 
. . .  - .. : .  . 

. .  . 

. .  

. .  

. .  

- 

(8) .Though t h e  decree  has t h e  e f f e c t  o €  es t ab l i sh ing  . 

d e s e r t i o n  and o f  enabling a spouse t o  ob ta in  
f i n a n c i a l  r e l i e f ,  t h e s e  ccnsequences a r e  o n l y  
i n c i d e n t d .  
i s  t o  persuade t h e  dese r t ing  spouse t o  r e t u r n  
and they  are, 1s it were, t h e  l a s t  resort l c € t  
t o  a spouse who has t r i e d  without success  a l l  
o ther  methods  t o  p reserve  t h e  marriage. 

The r e a l  purpose o€ t h e  proceedings 

6The f a c t  that  o u t  of 29 p e t i t i o n s  brought by 
wives i n  1 2  cases  only d i d  ;.iives seek and 
o b t s i n  an  o rde r  f o r  t h e i r  ovin f i n m c i a l  support  
tends t o  i n d i c z t e  that  t h e  major i ty  of p e t i t i o n s  
are not  brought; f o r  f i n a n c i a l  ends. 
was dismissed at  t h e  h e w i n g  at  t h e  p e t i t i o n e r ’ s  
r eques t ,  sugges’cing t h e  p o s s i b i l i t y  t h a t  that  
case at. l e a s t  achieved i t s  ob jec t  i n  persucding 

nothing happened a f t e r  t he  f i l i n g  of t h e  p e t i t i o n  
and the p e t i t i o n  vias dismissed by consent a l s o  
s u g g e s t  t h e  p o s s i b i l i t y  thzt r e c o n c i l i a t i o n s  
-Look place .  

‘ r e s u l t s  i n  son2 marriages - however few - being 
saved, such proceedings should not be abolished. 

It vas argued before  t h e  Xlorton Gomiss ion  

. 

One p e t i t i o n  

a t he  husband t o  r e t u r n ;  t h e  8 c2scs i n  v;!iich 

I f  recourse t o  l e g a l  proceedings 

( 9 )  (b) 

-.--.- 
(9 )  R e p o r t  of Royal Conmission on Idttrriage and Divorce, 1956, 

Cmd. 9678, paras. 3’20-324. 
- 4 -  



that. -1;licre might  b e  c i r c u f i s t a n c e s  vhere a w i f e  
c o u l d  n o t  o b t a i n  8 m i n t e n a n c e  o r o e r  on the  
ground o€  t h e  h u s b a n d ' s  n i l f u l  n e g l e c t  t o  
rnaint-aj-n znd y e t  would be  a b l e  t o  o b t a i n  a 
d e c r e e  for r c s t i t u t i o n  of c o n j u g z l  rights 
and an a n c i l l r r y  o r d e r  for f i n a n c i d  p r o v i s i o n ;  
tnat husbands 1~;oul.d l o s e  t h e  r i g h t  t o  z p p l y  f o r  
f i n a n c i z l  p r o v i s i o n  f o r  t l ien:selves 2nd t h e  
ch i l . d ren ;  and that a d e c r e e  RCS u s e f u l  i n  
p u t t i n g  o n  r e c o r d  t h e  c i r c u a s t a n c e s  o f  the 
s e p a r a - t i o n  if t h e s e  a r e  n o t  a l t o g e t h e r  c l e a r .  

'The Nor ton  Commission 's  c o n c l u s i o n  was that  
s i n c e  t h e r e  Tiere menbers of t h e  lqpl p r o f e s s i o n  
i n  favour  of retention and s i n c e  t h e r e  viere 

. 

(10) 

. 

A 

arguments " o f  s o ~ e  weigh t "  i n  s u p p o r t  o f  
t h e i r  vie';; t h e  remedy s h o u l d  be  r - e t a i n e d .  

I f  m e  s p o u s e  n a n t s  t h e  o t h e r  b m ! c  (2nd a. c lscree 
will bc  g r a n t e d  on ly  i f  t h e  c o u r t  i s  s a t i s f i e d  
that t he  g e t i t i o l l e r  i s  s i n c e r e  i n  n a n t i n g  t h e  
r e s p o n d e n t  bzck  2nd i s  w i l l i n g  t o  r e n d e r  him 
c o n j u g a l  r i g h t s ) ,  he  o r  she  c a n  o b t a i n  a 
r e s t i t u t i o n  d e c r e e  nhiclz m e r e l y  o r d e r s  t he  
r e s p o n d e n t  t o  r e t u r n ;  
f e e l  tha t  the  p o s i t i o r ,  i s  n o t  e x a c e r b a t e d  by  a 
f i n d i n g  thzt  t h e  r e s p o n d e n t  h2s commit ted  t h e  
mc t r i rnon ia l  o f2ence  of dese r t io rL  o r  vg i l fu l  
neglec t  t o  Ea in tz . in ,  as t h e  c a s e  majj be.  

t h u s ,  the  p e t i t i o n e r  nay 

. 

iii-inrr 



6 .  '\;e tliil1ic tlzn-t t h e  anaw e r s  t o  t h e s e  a,r~;ur:;cntE a7:e: 

(a) 111s ofar  as t l ie  r c s t i t  u t i o n  proczed.iI1Ss are h,rougilt 
. t o  co-t?bblislz d c s e r t i o n ,  t h i s  c z n  b e  e f f e c t e d  l e s s  

art i €i c i  211 y I) mor e exp cd i t i Gus1 y arid mor e cli e zply  
by ob'i;::ining ;tn o r d e r  oil t h e  ground of descr -Lion  
in '~1-i~: nLgis t rz t ,es  c o u r t  2 remcdy m ~ z i l z l l l c  t o  
e-i t h c r  s p  ous  e .  

I f  t h e  r e d  pu rpose  o f  r e a t i t u t i G n  p r o c e e d i n g s  
i s  t o  o b t z i n  € i m z n c i a l  su. ; j l~o~*t  , t h e  p r o p e r  rcmedy 
for t h i s  shou3.i: be s c c t i o n  22 of  t h e  1: la t r imonial  
Act 1965. T h i s  s e c t i o n  . ( ~ r i r l  a li!:e i i r o v i s i o l l  i n  
t h e  w , g i s t r a t c s  
wil .fu.l ly n e g l e c t s  t o  m a i n t a i n  her o r  t h c  c h i l d r e n  
'CO o b t a i n  p r o p z r  i ' i n a n c i z l  p r o v i s i ' o n  x i t l l o u t  r e s o r t  
t o  t h e  cwibc r sone  p r o c s c d i G s  for r e s t i t u t i o n  of 
conju.@ r ights .  
s ec t io l l  22 a t  p r e s e n t  i s  that  z l h i o n y  pend ing  

s u i t . c a n n o t  be o b t a i n e d  u n l e s s  t h e r e  is a f i n d i n g  
+of  n i l C u l  neglect; 

4 can be o b t z i n e d  i n  r e s t i j j u t i o n  p r o c e e d i n g s  2s soon 

( b )  

'.. Causes 

c o u r t )  enh-;.bl'es a n i f e  vihosc husband 

(11) m l h e  main  we~ lcness  of 

wherecis a l imony  pend ing  s u i t  

'. as t h e  p e t i t i o n  i s  f i l e d .  Ve s h a l l ,  i n  8 
f o r t h c o n i n g  R q o r t  on F i n a n c i a l  P r o v i s i o n s ,  b e  

r e c o n r x n d i n g  thzt this d e f e c t  3e remed ied .  It 
i s  thought that  t h e  f i n c z c i a l  p r o v i s i o n s  open t o  
a -_I- husband vho obtzi ins  a r e s t i t u t i o n  d e c i e e  Zre 
rarely, i f  ever ,  used.  (12) 

P r o c e e d i n g s  f o r  w i l f u l  n e g l e c t  a r e  on the s m e  f o o t i n g  as 
p r o c e e d i n g s  € o r  r e s t i t u t i o n  of  c o n j u g a l  r i g h t s ,  s o  thz t  t h e  
w i f e ' s  right. t o  o z i n t s n a n c e  deper_ds i n  either c m e  on h e r  
a b i l i t y  t o  j u s t i f y  h e r  l i v i n g  a p e r t  f r G n  t h e  hus'onnd; 
--_I P r i c e  v .  Z r i c e  Cl951 J P , 4 1 3 ;  M a ~ , j o r m  v. 1,kr jorzrn [I9551 
I 'ii.LeR. 520, 527-526.. 

' (12)  They were no t  used a t  all during t he  t h r e e  y e a r s  1965-19C7: 
s e e  pcrzgraph 4. 
P r o v i s i o n s  r e f z r r e d  t o  i n  paragraph 6(b)  above, iris shall be 
p u t t i n g  f o m a r d  p r o p o s a l s  t o  e!??able hus3znds t o  o b t a i n  
f i n c n c i a l  su i ipor t  i n  z p p r o p r i z t e  c i r c > m s t a n c e s .  

I n  t h e  f o r t h c o n i n g  3:egort on F i n a c i a l  

- 6 -  
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a f t e r  t h e  _ n e t i t i o n  i s  f i l e d  of i t s e l f  c s t z b l i a h e s  
n o t h i n g :  t h e  r a z s 3 n  for no f u r t l i o r  c t e p s  b e i n g  
t a k e n  IDLY be due t o  the ? e t i t i o n e r ' s  rz2isi1c t h r t  
t o  c o n t i n u e  t h e  proceedings i ~ o u l d  not; b r i n g  t h e  

respon2ent back.  Xo doubt  a. r e c o n c i  l i n k i o n  does  
t a k e  plzce i n  some c a s z s  a f t e r  a r e s t i t u - t i - o n  
pe t i t io !?  i s  f i l e d ,  b u t  s o  i t  docs i n  t h e .  case o f  
~ T J  mzt r i ! aon ia l  p r a c e c d i n g 3  and p r x t i t i o n c j - s  v i i l l  

b e  a\.;zrcc of r e c o n c i l i e t i o n  t d c i n g  p l a c e  eveil i n  the 
c a s e  of d i v o r c e  p r o c e e d i n g s .  
accept i iy:  t h e  e f f e c t i v e  use  o€ p a r t i c u l a r  p r o c e e d i n g s  

in b r i n g i n g .  s b o u t  8 r e c o n c i l i z t i o n ,  on2 voould need 
t o  kEOIi whe the r  t h e  r e c o n c i l i a t i o n ,  i f  it ta l res  p l e c e ,  

is real  o r  i l l u s o r y :  f o r  i n s t a n c e ,  i n  one c m e  i r z  
1966 t h e  p e t i t i o n  ~ i z s  d i s c l i s s e d  a t  t h e  p e t i t i o n e r ' s  

i4oreover7 b e f o r e  

. 
r e q u e s t ,  sug;&st ing  t h e  p o s s i b i l i t y  o f  8 
r e c o n c i l i a t i o n ,  b u t  one morrth later t h e  r e s p o n d e n t  I s 
s o l i c i t o r s  iy ro te  ena_u i r ing  f o r  t h e  n a ~ a  of t h e  
p e t i t i o n e r ' s  s o l i c i t o r s ,  vi;hich : sugges t s  that  t h e  

c3 

. r e c o n c i l i a t i o n  ( i f  t h e r e  vzs one) * h2d b roken  dov~n. 

(d) It i s  c2n i n t d e r a b l e  i n t e r f e r e n c e  with t h e  freedom 
of i n d i v i d u z i s . f o r  t h e  c o u r t  $;& o r d e r  s d u l i s  t o  
l i v e  t o g e t h e r  and i s  hzrdly zn  a s p r o p r i a t e  method 
of a t t a n p t i n g  :a e € i c c t  2- r e c o n c i l i z t i o n .  

Tne "o rde r "  has ir, f a c t  no t e c t h  and o n l y  b r ings  t h e  
lair; i n t G  d i s r e p u t e ;  

(e)  
it  i s  s a s p e c t e d  t ha t  fe;;, if 

Ay, d e c r e e s  are obeyed and t h e  f u t i l i t y  o f  the  
d e c r e e  i s  wel l  i l l u s t r a t e d  by c- Mmda v. Wande [ I9681 

. P.35I9 where a idlife, h x i n g  o b t c i n e d  a 
r e s t i t u t i o n  d e c r e e ,  went t o  t h e  h u s b a n d ' s  f l 2 t  and 
t he  c o u r t  wzs g r e p c r e d  t r 3  grant a i  i n j u n c t i o n  t o  
r e s t r e i n  her  froin m o l e s t i n g  him and e n t e r i n g  on 
his  premises.  
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