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42/43/09 

THE LAW CO?!lMISSION 

PERSONAL INJTIRY LITIGATION:  ASSESSNBNY OF DANAGES 

Working Paper N o .  27 

ITB!JIIdfTION OF PECUNIARY LOSS 
AND 

TKE: USE OF ACTUARIAL TABLES 
AS AN A I D  TO ASSESSPENT 

GEPZ!! 'L 1;iTGODUC-TION 

1. Under Item VI(b) i n  our F i r s t  Programme we a r e  carrying 

out a general study o f  the methods and basis of assessment o f  

damages f o r  personal i n j u r i e s  and o u r  work in t h i s  regard has 

reached the  point when we hope t o  be ab le  t o  publish a com- 

prehensive working paper for general consul ta t ion i n  the summer 

o f  t h i s  year ,  

2.  

conclusion tha t  the "itemisation" of  pecuniary loss i s  .a 

necessary s t a r t i n g  point f o r  any programme of reforms. 

-3rzctice 3)Jhereby the court i s  under no,zbsolute duty t o  s3ecify 
t he  various components o f  the damages awarded i n  one lump sum 

should be reconsidered with a view t o  general is ing what i s  

already the prac t ice  of  many Judges, namely t o  "itemise" 

I n  ou r  general study we have come t o  t h e  provisional 

The present 

under separate heads t h e  amounts awarded i n  respect  o f  pecuniary 

l o s s  . - .- 



3 .  It seems t o  us that,having regard t o  some r e c e n t  

developments i n  t h e  c a s e  law ( t o  which r e f e r e n c e  w i l l  be  made 

below), t h i s  r e c o n s i d e r a t i o n  h a s  become a m a t t e r  o f  urgency .  

f a c t  w e  have been r e q u e s t e d  by t h e  Lord  Chance l lo r  t o  supp ly  

In 

h i m  w i t h  a n  i n t e r i m  r e p o r t  on t h i s  l i m i t e d  i s s u e  s o  t h a t  i f ,  i n  

t h e  l igh t  o f  c o n s u l t a t i o n ,  it were dec ided  t h a t  t h e  m a t t e r  

c a l l e d  f o r  l e g i s l a t i o n ,  the n e c e s s a r y  B i l l  could be i n t r o d u c e d  

as soon a= o p p o r t u n i t y  o f f e r e d .  Our p r o v i s i o n a l  c o n c l u s i o n s  

and recommendations w i t h  r e g a r d  t o  i t e m i s a t i o n  a r e  s e t  o u t  i n  

S e c t i o n  I o f  t h i s  pape r  and t h e  r e l e v a n t  draft  c l a u s e s  appea r  i n  

Appendix - r l A s s .  

4. 

were i n t r o d u c e d  it would p l a i n l y  b e  d e s i r a b l e  that c o u r t s  and 

l e g a l  p r a c t i t i o n e r s  shou ld  have r e a d i l y  a v a i l a b l e  t o  them a11 

t h e  aids that  could be of  a s s i s t a n c e  i n  the d i f f i c u l t  task of 

a s s e s s i n g w i t h  an a c c e p t a b l e  d e g r e e  o f  p r e c i s i o n  t h e  p r e s e n t  

value of f u t u r e  p e c u n i a r y  l o s s e s .  

could  be made r e a d i l y  and c h e a p l y a v a i l a b l e  f o r  u s e  as an a i d  

o r  check i n  a p p r o p r i a t e  c a s e s ,  w o u l d  be  a s e t  o f  actuarial 

t a b l e s  s p e c i a l l y  p repa red  t o  meet t h e  r e q u i r e m e n t s  of  

If t h e  change w e  recommend w i t h  r e g a r d  t o  i t e m i s a t i o n  

One form of  a s s i s t a n c e ,  t h a k  

r e l a t i v e l y  simple c a s e s .  

f o r e ,  we make recommexktio:ls f o r  t h e  2 u b l i c a t i o s  wi th  

I n  S e c t i o n  I1 o f  t h i s  p a p e r ,  t h e r e -  

such o f f i c i a l  commendation as may be  a p p r o p r i a t e ,  o f  a s e t  of  

t a b l e s  ( w i t h  accompanying e x p l a n a t o r y  n o t e s )  cf ishich examples 
rl 

a m  L:VeIi a t  ___...____ J.m,e-:dix E3 

n o t ,  o f  c o u r s e ,  i n v o l v e  l e g i s l a t i o n  and t h e  use. t o  be made of  

The publlc;-tioii of sxch 'Gables viould 
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themwould be l e f t  t o  the d iscre t ion  o f  p rac t i t i one r s  and 

SECTIOM I - , ITEI%ISATION ----.- -03' PECUNIARY LOSS . 
..-"----NII --A.--. 

5 .  ~n tiie assessment o f  damages f a r  personal i n j u r i e s  a 

conveiient and- rr.cani.ngful d i s t i n c t i o n  can be mid has been 

dratm betb een pssuniary and non-pecuniary l o s s .  

loss is  the  t e T m  used t o  describe the loss of  money i n  the  pas t ,  

i n  t h e  present o r  i n  -the fu ture .  P re - t r i a l  expenses, pre-tria?. 

l o s s  o f  earnings, p o s t - t r i a l  expenses,. 2nd loss of  fu tu re  

earnings a r e  a l l  i.nc?-uded wi$hin the  term, Their cGmmon 

f e a t u e  i s  t h a t  the loss, whether ac tua l  o r  es%imated, i s  

capable o f  being fully compensated by payment of a sm o f  money., 

Pecuniary 

Ln ContTas-l;, mn-pecuniary loss includes such heads of  damages 

8 3  '108s of arneni.Cy" pain -and suffer ing,  and I-oss o f  expectation 

- YY- n _ _ y > - T  --..-----I_1 -y_ ----.-.- I I 

(:I-)# Gx 2 1  Janua-y 1970 when this  paper was ready for publie- 
ac t ion ,  t b e  Hovse r j f  Lords  gave t h e i r  decis ion i n  the case 03 '  

!Jgyls v, ~-'&QEGL-. 
%he spseckes deliyered 5y t h e i r  Lordships i n  tha t  case and 
to 'shrir appi.o-Ttt-1. o f  t h e  "mul-tipiier." technique as the 
n o r a a l  :ir 2x5-mai-j method Gf assessing the present value o f  
fu tu re  l o s s e s .  16s a?e n o t ,  in o u r  present Working Paper, 
expressing any views en the relak4.ve meri ts  of t h a t  method 
ol" assesscen-b as compared w i t h  -the a d t u a r i a l  method. We 
a r e  suzgesting no moye than t h a t ,  i n  conjunction with the 
itemisa'i-ion oI" pecuniary lo s ses ,  a ce r t a in  type o f  actuariad.. 
'Gabiec such as follo-cr and are  explained. i n  Appendix 13, can 
provide  -the courts  and pract i - t loners  with a readi ly  
availa52-e ai6 i n  ca lcu la t ing ,  o r  checking on the  calculat ion 
by other  methods o f ,  t he  present value o f  fu ture  pecuniary 

We have g5.ven careful  considerat ion i;o 
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of l i f e .  Their comon f e a t u r e  i s  that, though perforce t h e  

l a w  can of fe r  only money i n  compensation, the l o s s  i s  not r e a l l y  

measurable i n  money terms. 

6. 

The duty of the court i f  l i a b i l i t y  is  proved o r  admitted i s  t o  

A cou r t ' s  award of damages has t o  cover both  types o f  loss. 

award a sum as compensation f o r  the  whole of  the injured person's 

loss, a f t e r  making due allowance f o r  contributory negligence, 

l i m i t a t i o n  by contract  and the  l i k e ,  A s  t he  l a w  stands at  

present the damages so awarded are given i n  the form o f  a once- 

and-for-all lump sum. 

7 .  

considerably help towcards the proper cornpensation of injured 

persons i f ,  i n  assessing the elements o f  pecuniary loss (as we 

have explained tha t  term),  the court were required t o  consider 

and assess  separately each item of such l o s s  and were a l s o  

required t o  include i n  the f i n a l  award the  sum t o t a l  o f  the 

amounts.so assessed. 

view t h a t  t he  only p r a c t i c a l  way o f  e f f ec t ing  the proposed 

change i s  by l e g i s l a t i o n ;  

AS b r i e f l y  indicated before,  i t  appears t o  us that  it would 

' A s  a t  present advised, we also take the  

ou r  reasons f o r  t h i s  provis ional  

conclusion a r e  b r i e f l y  s e t  out inparagraph 30 below. 

The present prac t ice  

8. There i s  t o  be found i n  the l a w  repor t s  a subs t an t i a l  

number o f  cases i n  which judges of f i r s t  instance hyve found it 

4 



helpful t o  i temise their awards. (*) 

in jury  cc?.ses - though not i t  would seem i n  contract  cmes  - the 

Nevertheless i n  personal 

Court of Appezl has a o t ,  u n t i l  qu i te  recent ly ,  exouraged the 

itemised assessment o f  damages. 

was explained by Lord Derming 1l .R '  i:- Watson v ,  

The Court o f  A;?:oeal's a t t i t u d e  

-- 
following terms : - 

"It i s  n o t  the judGe's duty t o  divide up the to ta .1  award 
i n t o  separate  i t e m .  
and helpfu l ,  but  i t  i s  not h i s  &uty t o  do  SO",(^) 

This vie;, was re-s ta ted i n  s imi la r  terms by the ma jo r i ty  of the  

He may do s o  i f  he thinks it groper 

Court i n  l;i 1 e-tdcer v . Au t-0-c a r  3,  -?g&fi.j;oLts-r s L til- (4 1 
c 

9. Bowever , the Court of A p ~ ~ e n l  has nwv cba.nged i t s  pos i t ion  

t o  some extent .  In  Kirby v. ~ a u x h s s  I:;otors LtG.  (5) Lord  

Denning M.il. a f t e r  quotini, the  zbove passage from ,.atsoil v. - 
made the fo l lov ing  observation:- 

"On f u r t h e r  considerat ion,  I iiOuld nodify this  a l i t t l e :  
i n  the ordinary way i t  i s  bo th  proper and helpful  f o r  a 
judge t o  i temise the damages: and he should be en- 
couraged t o  do  s o  f o r  t:;ro rezsons. P i r s t ,  i t  shows 
t h a t  the juGge has himself ap3)lied h i s  mind t o  a l l  proper 
considerations and h a s  worked out the damages i n  the 1m.y 
it  should be done. 
Court on an appeal, s o  t h < > t  t h i s  Court i n  turn can 
themselves review the items i u ;  computing the overa l l  
f igure .  I f  

..iecond, i t  i s  8 great  lielp t o  t h i s  

--- ----.-.I--- -- - 

w 

a.  

L. .. R ~ 

322 

(4) [ I9681 2 G,,B. 322 a t  p.336, 

(5) Unrepr ted ,  N o .  256.4- ( C  A . )  o f  7 JuJ-y 1968 - and see 
(1969) 413 Sol. J. 736. 
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In  the Saae c i se  Edmmtd Davies L.J. said:- 

I! I resjJectPully ag;yaee with the Master of' the  iaol ls  
t h a t  i t  i s  ge i ie rd ly  sa lu ta ry  f o r  a tril.1 judge t o  
address himself t o  the problem of i temisat ion.  It i s  
helpful  t o  t h i s  Court a i s0  t o  knou ho..;. he hes solved 
tha t  problem 2s a means of a r r iv ing  3.t the overa l l  
f igure .  I i  

. . .  
In  anotlier case decided o n  the  same days Ford v, !!-Lddlesborou,qh 

C o o ~ e ~ ~ ~ ~ v - ~ - - ~ o - c ~ - e - t ~  -=-- L t d  . ( 6 )  the  !$aster o f  the R o l l s  said:- 

_yi_ -.- - - i - -  

-- 

"The judge axarded he r  f2,750 i n  a l l .  T h i s  i s  oi:e 
of those cases where I would- wish he had given the 
iterns. It, would make our task eas i e r .  ' I  

Xore recent ly  s t i l l  ir! Jef ford  v. C+ee (tile Times 4th i$.;arch ----- _yl 

1970) the Court of .4ppeal, i n  laying dovui the genei+al pr i r ic iples  

governin2 the avirard o f  i n t e r e s t  ori damages under 3ectiofi 22 o f  

the ".~.dminisCration of  Jus t i ce  .!::ct 1969, has made i t '  qui te  c lear  

t h z t  the  requirements of  t h : t  Section provide :?, compelling 

reason f o r  the court  t o  i temise the award. 

sa id  i n  terms:- 

Lord Denning X.R. 

! 'In opder t o  carry out the 1969 Act ,  the  court  w i l l  
i n  fu tu re  have t o  i temise the damages i n  most personal 
in jury  cases". 

I O .  

i temisin2 the various hem-s o f  daclage, should uroceed t o  add 

them up aiid award the t o t a l  sum of  them, Lord Deiining X.R. i n  

0x1 the fu r the r  I questio:i whether the t r i a l  judge a f t e r  

general observation: - 
'> 

!? I think t h a t  the judge was wrong t o  take each o r  the  
items separately and- then, j u s t  aiC.d them ,up a t  the end. 
The itenis are  not se::.:,z.rate heads or' compensatioEe They 
are  only  aids t o  a r r iv ing  a t  a f a i r  m d  reasoi.,z.ble 
compensatior:.. T'hzt was xade c l ea r  by the decision o f  
this court  i n  -?-&so?!, v. g22ss given a f t e r  the judge had 
given h is  judcment e 

"There i s  only one cause of act ion for personal i n j u r i e s ,  
not several  czuses o f  action. for several  items. 
The avard! of damages i s ,  tkerefore ,  an award o f  
one f igure  only, a composite f igu re ,  iiiade up of  
sever-;l pa.rts ~ ~ ?.t the eild a l l .  the pz%.rts must be 

UnreLported Xo.259 ( C  ..?.o) of 7 July 1969 - m c i  see 
(1969) 113 S o l .  J. 735. 

- = . . = .  - ._I._ __.._ . -.- --:-------- __- ---__ _ L a  --.--- -- 
( 6 )  
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brought t o g e t h e r  t o  g i v e  f a i r  compensat ion f o r  t h e  
i n  j u r i e s .  

There i s ,  t o  my mind, a c o n s i d e r a b l e  r i s k  of  e r ro r  i n  just 
add ing  up t h e  i t e m s .  It i s  t h e  r i s k  o f  ove r - l app ing . " (7 )  

11. I n  Kirby v. Vauxha l l  Motors L t d . ,  Lord Denning M.R. 

adhered  t o  the v iews  he expres sed  i n  t h e  d i c t a  quoted i n  t h e  f o r e -  

g o i n g  pa rag raph  and said:-  

"The i t e m s  hav ing  been s t a t e d ,  t h e  q u e s t i o n  s t i l l  remains:  
what i s  t h e  t o t a l  award t o  be? The j u d g e ' s  d u t y  i s  t o  
award one o v e r a l l  f i g u r e .  There i s  o n l y  one cause  of  
a c t i o n  f o r  p e r s o n a l  i n j u r i e s ,  n o t  s e v e r a l  c a u s e s  o f  a c t i o n  
f o r  the s e v e r a l  i tems, The judge i s  n o t  bound t o  add up 
t h e  items and award t h e  sum of  them. He must c o n s i d e r  
them a11 and t h e n  award f a i r  compensat ion.  The same on 
a p p e a l  .fib t h i s  Cour t ,  A f t e r  c o n s i d e r i n g  t h e  i n d i v i d u a l  
i t e m s ,  we must l o o k  at  them all t o g e t h e r ,  
one i t e m  i s  t o o  small, bu t  a n o t h e r  may be t o o  high. 
E v e n t u a l l y  w e  must s e e  whether  t h e  t o t a l  compensation i s  
f a i r  and r e a s o n a b l e ,  remembering t h a t  it must b e a r  com- 
p a r i s o n  w i t h  o t h e r  awards i n  l i k e  c a s e s .  We have t o  l o o k  
a t  t h e  overall  f i g u r e  and come t o  a -just award."(8) 

It may be that 

The proposed change 

1 2 .  It seems t o  us eminen t ly  d e s i r a b l e  that:- 

(a) The encouragement of i t e m i s a t i o n ,  as expres sed  i n  

t h e  d ic ta  cited a t  paragraph 9 should be hardened ,  

as far as p e c u n i u y  l o s s  i s  concerned ,  i n t o  a 

l e g a l  r equ i r emen t ,  m d  

(b)  It should be  made c l e a r  that t h e  d i c t a  c i t e d  i n  

paragraphs I O  and I 1  are not a p p l i c a b l e  t o  p e c u n i a r y  l o s s .  

( 7 )  [1968]  2 Q.B. 3 
g e n e r a l  i n  t h e  
a g a i n s t  the  add 
pecun ia ry  loss. 

22 a t  p.336 Lord  Denning ' s  o b s e r v a t i o n  was 
s e n s e  t ha t  i t  w a s  n o t  s p e c i f i c a l l y  d i r e c t e d  
i n g  up o f  the component-elements o f  

(8) For  r e f e r e n c e  s e e  f o o t n o t e  5 above. It is submi t ted  that  
what w a s  said i n  f o o t n o t e  7 about  t h e  g e n e r a l i t y  o f  Lord  
Denning's o b s e r v z t i o n s  i n  F l e t c h e r ' s  Case on the subject of 
"add ing  up" a p p l i e s  e q u a l l y  t o  h i s  c o r r e s p o n d i n g  o b s e r v a t i o n  
i n  Kirby 's  Case.  r >  

7 



13. It i s  our p r o v i s i o n d  c o n c l u s i o n  t ha t  the a t t a i n m e n t  

o f  t h e s e  o b j e c t i v e s  r e q u i r e s  l e g i s l a t i o n  on t w o  p o i n t s :  - 
(a) It should be provided  t h a t  i n  every  case where t h e  

p l a i n t i f f ,  o r  t h e  p e r s o n a l  r e p r e s e n t z t i v e  o f  ,a deceased  

pe r son  ( c l a i m i n g  under  t h e  Law Reform ( M i s c e l l a n e o u s  

P r o v i s i o n s )  Act 1934), c la ims  dzmages i n  r e s p e c t  of 

p e r s o n a l  i n j u r i e s  s u s t a i n e d  by t h e  p l a i n t i f f  o r  any o t h e r  

p e r s o n . a n d  t h e  c o u r t  makes zn awz-rd which i n c l u d e s  damages 

f o r  p e c u n i a r y  loss, . the  c o u r t  should  a s s e s s  t h e  p e c u n i a r y  

loss under  such  of t h e  f o l l o w i n g  heads as may be re lev ,mt : -  - 
(i) p r e - t r i a l  expenses  

(ii) p r e - t r i a l  l o s s  of e a r n i n g s  

- - -._. . - 
. .  (iii) p o s t - t r i a l  expenses  . _  

._. 
(iv) p o s t - t r i a l  loss of  e a r n i n g s  

(b) 

i n c l u d e s  d m n g e s  i n  r e s p e c t  o f  pecun ia ry  loss:- 

It should  f u r t h e r  be  p rav ided  t h a t  where p a  award 

(i) . t h e  c o u r t  shou1.d s e p a r s l x l y  s t a t e  t h e  a s s e s s m e n t s  

made under  each head and t h a t  

(ii) t h e  sum of t h e  amounts so a s s e s s e d  should be a - -  - 
non- reduc ib le  p a r t  o f  t h e  g l o b a l  award. 

14 .  

t h a t  t h e  p l a i n t i f f  h a s  b u t  one c m s e  of a c t i o n .  f o r  h i s  i n j u r y  

and t h a t  i n  r e s p e c t  t h e r e o f  he i s  e n t i t l e d  t o  on ly  one.. 

Nor a r e  t h e y  i n t e n d e d  t change, save 5 s  e x p r e s s l y  p rov ided  i n  

t h e  draft c l a u s e ,  t h e  p r i n c i p l e s  o f  t h e  p r e s e n t  l a w  g o v e r n i  

assessment  of t h e  p l a i n t i f f ' s  expenses  and loss of  

e .g .  making a l l o w n c e s  f o r  t h e  i n c i d e n c e  o f  t a x a t i o n ,  c o l l a t e r a l  

Our proposa ls  m e  i n  no way i n t e n d e d  t o  a l t e r  eke p r i n c i p l e  

I /  

. -I . . .  ~ 

b e n e f i t s  r e c e i v e d  and expenses  saved and the l i k e .  



15 .  A s  r e g a r d s  p r e - t r i a l  exisenses and p r e - t r i a l  loss of  

e a r n i n g s  t h e  p r o p o s a l  under  pa rag raphs  13(a) (i) and (ii) above 

would merely e n a c t  t h e  p r e s e n t  p r a c t i c e  whereby t h e s e  two 

i t ems  must be g l eaded  as s p e c i a l  damages i n  most  c z s e s  

t h e s e  amounts a r e  agreed  between t h e  p a r t i e s .  

( 9 )  

1 6 .  As r e g z r d s  p o s t - t r i a l  l o  ,s of  e a r n i n g s  it i s  s e l f -  

e v i d e n t  t h a t  where t h 2 s e  CZA be predic'ced and c a l c u l a t e d  

wi'ch. r e a s o n a b l e  c e r t a i n t y  t h e  award under  t h i s  head w i l l  

be f o r  t h e  sum s o  a s c e r t a i n e d .  

17. I n  Some c ~ s e s  t h e r e  w i l l  have been no p o s t - t r i a l  loss 

o f  e a r n i n g s  t h o u r h  t h e r e  may w e l l  have been loss of  e a r n i n g  

c a p a c i t y :  and t h e r e  w i l l  be c a s e s  where it may be v e r y  

d i f f i c u l t  t o  es t imr , te  t h e  v i c t t m ' s  f u t u r e  l o s s  o f  e a r n i n g s  

even tho:@ s e r i o u s  and. permanent o r  long- t  erri l o s s  of  e a r n i n g  

c a p a c i t y  may have beein s c f f e r e d  ~ N e v e r t h e l e s s  t h e  c o u r t  

p e r f o r c e  has  t o  m?ke t h e  b e s t  estimi.lte i t  can .  As t h e  

annexed d r a f t  c l a u s e  p r o v i d e s ,  Jchz a s s e s s e d  loss of  e a r n i n g  

c a p a c i t y  w i l l  be i n c l u d e d  under  loss of  e a r n i n g s  

18, It is  n o t  i n t e n d e d  t h a t  where n i u l t i p l e  i n j u r i e s  were 

s u f f e r e d ,  t h e  c o u r t  should be r q u i r e d  t o  i t e n i s c  t h e  awwd 

s e p a r a t e l y  for each i n j u r y -  i n  t h e  m a j o r i t y  o f  cc?,ses t h i s  

would be i m p r a c t i c a b l e .  On t h e  o t h e r  hand t h e r e  i s  no r e a s o n  

why t h e  c o u r t  shou ld  e v e r  feel i n h i b i t e d  f r O i i 1  i t e i n i s i n g  i t s  

award w i t h  even g r e a t u r  p a r t i c u l n r i t y  t h a n  t h a t  which i s  

proposed under  p a r a g r a p h  13 above. For example t h e r e  may be 

c a s e s  where it might be  he1pf: i l  t o  sub-d iv ide  p o s t - t r i a l  

expenses  i n t o  medical  ,and o t h 9 r  expenses .  b u t  even i n  such  

c a s e s  t h e  q u e s t i o n  of  s u b - d i v i s i o n s  should  be l e f t  t o  t h e  

(9)  The p l a i n t i f f  w i l l  n o t  b e  a l lowed a t  t h e  t r i a l  t o  g i v e  
ev idence  of any s p e c i a l  damage which i s  n o t  c la imed e x p l i c i t l y ,  
e i t h e r  i n  h i s  p l e e d i n u  or p a r t i c u l a r s .  (Hgward  v ,  P m  
& _ P a r J , r s  .-- L t d ,  [ I9503  1 A l l  E.K.581; &lo-C&prian TradG 

p l a i n t i f f  has s u s t a i n e d  up t o  the d a t e  o f  t h e  t r i a l  m u s t  be  
p l e a d e d  and p a r t i c u l a r i s e d ,  o t h e r w i s e  it cannot  be r ecove red  
( I l k i w  v ,  Samuels [I9631 I G,L,R.991; [I9631 2 A l l  E, ,R087g9 

e s  L t d ,  v ,  P a g l o s  Wine InLuzt-rigs L t d ,  11951 1 I A l l  E.R. 
e c i a l  damage i n  t h e  s e n s e  of  a monetary l o s s  which t h e  

p e r D i p l 0  c k L . J . ) .  
9 



c o i i r t ' s  d i s c r e t i o n .  

19. To Sum U?: s u b j e c t  '6'3 an a d j u s t m e n t ,  where a p p r o p r i a t e ,  

for l i m i t a t i o n  of  l i a b i l i t y  by c o n t r a s t  o r  for c o n t r i b u t o r y  

n e g l i g e n c e ,  a C O , U C ~ ' S  m a r d  of  daiwtges would-  c o n s i s t  o f  

(a)  t h e  simi t o t a l  o:~: th.e d i f f e r e n t  heads o f  

pec-:ni:3,r;t l o s s  L and 

fail- and rezsona,ble  compensat ion f o r  non- (b) 

pecun iz ry  l o s s  

The two sums togeJch-.r would c o n s t i t u t e  t h e  g l o b a l  award. 

_U- Claims under  t h e  F a t a l  Acc iden t s  Acts  -* 

20.  Apar t  rt'rola f u n < . r a l  expenses  t h e r e  i s  on ly  ')ne h23-d- of 

loss i n  P 2 t F L l  a c c i d e n t  c l a i m s ,  namely t h e  amount o f  -the 

dependency. - C t  follo-i,jS t h n t  i t e m i s a t i o n  i n  t h e  s e n s c  propounded 

i n  t h i s  paper  does n o t  s t r i c t l y  s p e a k i n g  ,? , r i se .  N e v e r t h e l e s s ,  

i n  t h e  p r e l i m i n a r y  c o n s u l t a t i o n s  which we have under'caken, i t  

has been s t r o n g l y  urged upon us by p r a c t i t i o n e r s  o f  g r c a t  

e x p e r i e n c e  t h a t  it wou16 bc d e s i r a b l e  for t h e  c o u r t  t o  s t a t e  

as e x p l i c i t l y  3"s p o s s i b l e  hoir t h e  award for l o s s  of depend-ency 

h a s  been r eachcd ,  irre r c v c r t  t o  t h i s  p o i n t  i n  paragraphs 26-28 
below, 
Argwnents for t h e  proposed change 

21 0 The p u b l i c  and press  d i s p l a y  a l i v e l y  i n t e r e s t  i n  a11 t h e  

a s i ?ec t s  of  ;gersonc?.l i n j u r y  l i t i g a t i o n  - n o t  l e a s t  i n  t h c   ay 

i n  which judges a s s e s s  d.nm~ges and t h e  amount o f  the l i r  2wards. 

IThe g e n e r a l  argument t h a t  j u s t i c e  should. clearly be seen t o  be 

done m i l i t a t a s  s t r o n g l y  for i t c m i s a t  Lon. The s p e c i f i c  

argwnents  i n  favour of  t h e  ch1?.nge which we propos,. are as  

f ollms., - 

I O  



__ 
(a)  -Ltemis2tion wo;ild ensvxe t h a t  a11 the e lemcnts  

o..' p c  ni ,zry loss 3,re p r o p e r l y  evn lua ted  i n  t h e  

sssessmen-t of  da f i i~~ses  (yo) 

(b) So fa r  3s pecun ia ry  loss i s  concerned it i s  

generc t l lg  acceptcd 'chz-t full comoensat icn should 

be awarded. (I1 In o u r  vicw this r e s u l t  cannot  

be ach ieved  u n l e s s  a l l  t h e  component e l emsn t s  

Of pecunizry loss ape a s c e r t a i n e d  and the sum 

t o t a l  of  them i s  awarded. 

( e )  It I s  p l x i n l y  d : , s i r a b l e  t h a t  there should be 

ava-i-lable t o  t h e  parties as much i n f o ~ i n a t i o n  

as is  rcn,sonXbly possible. r e g a r d i n g  t h e  

component c l e m m t s  o f  t h e  d34iily,gcs assessed 

i n  C ~ S C S  which appcar t o  be comparable w i t h  

t h e  p a r t i c u l w  cnse on which t h e y  seck ad-v ice .  

Th i s  i-s 1il.cZly 'CO have tlie d e s i r a b l e  conscq-ucnce 

t h a t  f a i r  s c t t l e i n e n t s  w i l l  5e  promoted e 

22 0 I n  t h e  cause of 0 - n  ;2 re l i :2 invy  c o n s u l t a t i o n s  cxpcr icnced  

p r a c t i t i o n e r s  have cxpressed t l ic view, w i t h  u'hich I J ~ ?  a g r e e ,  

t h a t  t h e  non- i t  ernis;l.tion o f  m a r d s  can Imvc cons.  q m n c c s  

b e a r i n g  u n j u s t l y  on t h e  p h i - n t i f f .  It i s  said i n  p 3 r t i c u l - x  

t h 3 t p  whcre t h c r c  i s  no i t e l i i i s~v- t io i i  t oo  l i k t l e  is  sometiI!ies 

( I O )  Sec Kemp '. Rciiip, i'ho Quzntiun ..- of  Damages: (3 rd  ed. 1967) 
VOl.I., p.xv .  

(I I ) I n  -ne ?: 14cGregor on ___I Damages ( 1  2 t h  ed. 1961 ) p.650 
p_- .-- 

the b a s i c  p r j n c i p l e  i s  s t n t e d  s u c c i n c t l y  2s  follows: 
'!The p l a i n t j 2 f  can r e c o v e r ,  s u b j e c t  t o  t h e  r u l e s  
of  r e i io t cncss  and- m i t i g a t i o n ,  f u l l  compensat ion 
for t h e  pecun ia ry  loss t h a t  he h a s  sufTcred. This  
is  t o d a y  a clear principle of l z t w . "  

See also t h e  d'cta o f  Lord Blackburn in L i v i n g s t o n e  v. 
Raw:~ards C o a l  C o .  ( 1  880) 5 Rpp. C a s .  25 at p p 3 9  and o f  
3m-l J o w i t t  i n  B . T p C .  v. -A..- GourleL [ I9561  A.C.185 at p.197. 

1 1  



awnrdod f o r  l o s s  01: f u t u r e  e a r n i n g s ;  t h i s  occ';Lrs p a r t i c u l a r l y  

i n  t h o s e  cilses where t h e r e  is  a Large award for non-pecuniary 

loss. On t h e  o t h e r  hand t h s r e  may w e l l  b ~ :  cases where t h e  

absence  of  i t e m i s a t i o n  favours t h e  p l x i n t i f f .  I - t  is  p l a i n l y  

desirable t o  e l i m i n a t e  t h e  p o s s i b i l i t y  0: such  d i v e r g e n c c s  e 

It  i s  equcl ly  d e s i r a b l e  t h a t ,  as far as p o s s i b l e  non-pecuniary 

l o s s e s  should  be n s s e s s e d  on uni form p r i n c i p l e s .  The 

i t e m i s a t i o n  o f  p e c u n i x y  l o s s  would h z l p  i n  t h a t  t h e  

compensation a s s e s s e d  for non-pecuniary losses w o d d  t h e r e b y  

become i d e n t i f i a b l e  znd open t o  more e f f e c t i v e  rev:-cw by t h e  

Cour t  of Appeal.  

encouragement that the  p r o c e s s  o f  i t e m i s a t i o n  has  r e c e n t l y  

r e c e i v e d  from t h c  Court  of Appeal i n  t h e  c a s e s  r e f e r r e d  t o  

i n  paragraph 9 above. 

Por  a l l  t h e s e  r e a s o n s  we g r c a t l y  welcome t h e  

23 .  Our p r o p o s a l s  would i n t r o d u c e  t h r e e  i m p o r t a n t  ayd i n  

our view,  b e n e f i c i a l  changes i n t o  t h e  p r o c e s s  o f  qucan t i fy ing  

damages f o r  p e r s o n a l  i n  ju ry :  - 
(a )  Xrst % t h e y  w o u l d  m,ke g e n e r a l  and o b l i g a t o r y  what 

i s  a l r e a d y  t h e  p r a c t i c e  of  inanJr judgos and i s  now 

approved by t h e  Court  o f  Appeal,  i . e .  t o  a s s e s s  

s e p a r a t e l y  t h e  v a r i o u s  hcsds of pecunicory l o s s  

(b )  Secondly,  t h  p r o c e s s  of i t e m i s a t i o n  m d  a d d i t i o n  -. 

would e n s u r e  t h a t  t h e  c o u r t  a lways awards f u l l  

compcnsation f o r  the p l a i n t i f f '  s pecunitxry loss 

( c )  T h i r d l y ,  by making t h e  a s c e r t a i n m e n t  o f  t h e  

p l a i n t i f f ' s  pecun ia ry  loss t h e  first s t e p  i n  t h e  

p r o c e s s  l e a d i n g  t o  thc: g l o b a l  award ,  t h e  proposcd 

1 2  



clicmg-c. would e n s u r e  t h a t  t h e  c o u r t  d e a l s  w i t h  " t h e  

r i s ! c  of  ove r l app ing"  ( t o  which Lord  Denning M.!? 

r e f c r r e d  i n  t h c  pas sq :c  quoted zt t h e  end o f  

paragraph I O  zbove) in the context of the  plaintiff's 

non-pccunimy loss. It i s  o n l y  zwt  t h i s  stage of 

t h e  p r o c c s s  o f  assessment  'Ghat t h s  problem of  

"ovcrlappine; ' '  ariszs 

24. 

m a j o r i t y  of pe r so i i a l  i n j u r y  cases arc t r i e d  by ;1 judge a l o n e .  

I n  t he  very r x e  c a s e  whcre t l w r e  is  3. j u r y  we consid-er t h a t  

i'c should  be r e q u i r e d  t o  i t e m i s e  t h e  r e l e v a n t  sub-heads o f  

pecun i2 ry  loss i n  t h e  sane way 3s a jud.,ye and we do n o t  

O!rr p r o p o s a l s  nre framed i n  th;, knowlcdgc t h a t  t h e  vzst 

cnv i szge  any d i f f i c u l t i e s  i n  t h e i r  r e c e i v i n g ,  from t h e  judger  

t h e  n e c e s s a r y  d i r u c t i a n  t o  enab le  them t o  do SO.  

25 0 As r e g a r d s  non-pecuninry lo s i ;  we do n o t  propose t h a t  

t h i s  t o o  should  be  broken down i n t o  i t s  component elemen'cs 

u n l e s s ,  of  c o u r s e ,  t h e  judge 'were t o  c o n s i d e r  'chat i n  t h e  

i n s t z n t  c3se it WOUU 'oc d c s i m b l e  t o  it cmiac the  non-pccuninry 

l o s s  as well. Thc d - m i ' t  clause put- f o n m r d l  i n  A E n d i x  "A" - 
r e q u i r e s  awards f o r  such losses t o  be lif:iir and re?  sonab les t  

and i t  i s  our e x n e e t a t i o n  t h a t  i n  th;: g r m t  r m j o r i t y  of  c 3 s e s  

t h e  c o u r t s  w i l l  c o n t i n u e  t o  makz awards for n o n - p c c ~ m i ~ , r y  loss 

i n  accordance w i t h  t h c  e x i s t i n g  convai t ionp-1  s ca l e .  There w i l l ,  

of c o u r s e ,  be c ~ t s c s  where i n  a d d i t i o n  t o  making  ?L "convc?nt ionals9 

award for whnt may be termed t h c  p l a i n t i f f ' s  loss of " g e n e r a l  

amenity ' '  ( e . g .  t h c  l o s s  of a l imb as such)  t he  c o u r t  riay t h i n k  

i t  j u s t  and- p r o p e r  t o  incrcns ,?  t h e  <mount  of  t h a t  award by 

a a k i n g  sllowancc f o r  t h e  loss of a "special" amenity ( e e Q .  
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. I  , ...: 6 , :  

t h e  p l c ? v i n t i f f l s  capacj-ty t o  play self) 

t h e r e  i s  nothing i n  o u r  p:l.noposaPs t o  prevent t he  c o u r t ,  whcn 

va lu ing  t h e  loss of  t h c  " s p c c i z l  amenity" from t & i n z  i n t o  

account t he  expenditure that  the  p l a i n t i f f  iCJ0uJ-d hnvu h7,d t o  

incur in order  t o  enjoy -thc s p e c i a l  3mcnity concerned. 

I n  c?.si?s o f  t h i s  kind 

d e s i r a b l e  n,nd p r a c t i c a l  so t o  Pram proposed- 1egis l ; i t ion  as 

t o  r c q u i r e  the  cour t  

of pecvaiary l o s s ,  t o  s e t  o u t  thc. d e t r i i l s  o f  t h e  method 

employed i n  a r r i v i n g  at the  r e l evan t  amounts, This is  

-0a r t i cu la r ly  relevanl; 

t o  claims under the  E n t a l  Accidents Acts. 

i n  &dd;'c-i-on 'io i t emis ing  i t s  asscssoncnt 

as we hnvc rcmarkcd i n  Paragraph 20 above, 

27. I n  fatal- accident  claims t h e  p l a i n t i f f  is zt present  

requi red .  by soc t ion  4 of  t h e   tal Accidents 4 c t  1846, 

t o  d e l i v e r  t o  the  defendant '9a f u l l  p a r t i c u l a r  . O D  of  t h e  

na ture  o f  t h e  clz-im i n  r e spec t  of which damlges v c '  claimcd", 

i.e.,  f u l l  pnrticulpu:cs o f  t h e  deFendency. I n  t h e  major i ty  

of cases  the  trial judge does i n  #:act s;?t out w i th  some 

p a r t i c u l a r i t y  the  b w i s  o f  his award f o r  t h e  l o s t  dependency 

and w e  consider  t h a t  t h i s  p r a c t i c c  i s  t o  be encouraged. 

2 8 .  \de consider ,  moreover 'chat 2- s i m i l n , r  przcticc.  should- 

be encouraged i n  claiius for personal  injurics, 

it i s  soiwtimes, bul; no t  gene ra l ly  the  p r a c t i c e  of t h e  

cour t  t o  s t a t e  the  m u l t i p l i e r  i t  h2s employed i n  m s c s s i n g  

a cont inuing  l o s s .  Again, where the  award i s  based on 

a c t u a r i a l  ca l cu la t ions  the  judcpent  w i l l  sometimcs, but no t  

A t  p ress l i t ,  

genera l ly ,  explain t h e  manner i n  which account h.zs been 



taken o f  t h e  a c t u a r i a l  evidence. W e  welcome these  tendencies 

i n  t h e  p r a c t i c e  o f  the  cour t s  and we be l i eve  t h a t  i t emisa t ion  

as a general  p r a c t i c e  would. a l m o s t  o f  neczss i ty  promote 

them. Accordingly we sce  no czse f o r  l e g i s l a t i o n  on these  

po in t s  

Th.e possib_le e f f e c t  o f  i t e m i s a t i o n  on  a u w a l s  

29. 

l e g i s l a t i o n  i n t o  f o r c e  i t  m a y  we l l  be t h a t  appeals  would 

During the  i n i t i a l  period a f t e r  br inging  t h e  proposed 

i n c r e a s e  while insurance companies and t r a d e s  unions " t e s t  

t he  market". but once t h i s  period i s  over we see  no reason 

why the  number of appea ls  should not  aga in  dec l ine .  I n  any 

event ,  however, i f  i t e m i s a t i o n  were t o  r evea l  t h a t  on 

occasion t r i a l  judges, as a r e s u l t  of  some mistake i n  the  

asssssment o f  t h c  various heads o f  damage, had imde a s e r i o u s  

e r r o r  i n  the  f i n a l  award, j u s t i c e  demands t h a t  such e r r o r s  

should b.e co r rec t sd .  The poss ib le  inc rease  i n  t h e  number 

o f  appeals  cannot be a v a l i d  argument a g a i n s t  reform i f  

otherwise t h e  case  f o r  reform i s  made out .  Iloreover we 

do no t  a n t i c i p a t e  t h a t  a genera l i sed  p r a c t i c e  o f  it emis=ltion 

would inc rease  t h e  n-ember of appe,%l-s which a r e  u n j u s t i f i a b l e  

i n  the  sense thn t ,whi le  t h e  judge m a y  have e r red  i n  t h e  

assessment of cne p a r t i c u l a r  hdad of  d-aragc, h i s  f i n a l  award 

w a s  c o r r e c t  o r  nea r ly  so0 

adv i se r s  are u n l i k e l y  t o  encourage a l i t i g a n t  t r J  appea l  i f  

they consider  t h a t  t h e  appca l  would a t  b c s t  producz a 

marginal change i n  thz  f i n a l  award. I n  a f i e l d  of l i t i g a t i o n  

which i s  dominated by t r a d e s  unions,  insurance companies 2nd 

t h e  Legal Aid Fund, the  r i s k  o f  wnecessa ry  appcals i s  s m a l l .  

i n  our  view competent l e g a l  



The need f o r  legislation 

30. 

poss ib l e  methods o t h e r  than l e g i s l a t i o n  by which the  propossd 

change could be brought about If gemra1i.s ed it emisation 

T -  de h w e  c a r e f u l l y  considered whether t h e r e  are any 

were t h e  only purnose of  the change? t h i s  could be achieved 

by hie o r  poss ib ly  by pinactice d i r e c t i o n  but we have 

concluded t h a t  l e g i s l a t i o n  i s  the  only p r a c t i c z b l e  method 

o f  implementation f o r  t he  fol lowing reasons: - 

(a) As i t  i s  an e s s e n t i a l  element o f  o u r  p r o p o s a l  t h a t  

t h e  award f o r  pecuniary loss should be the  sum 

t o t a l  of  t h e  i temised amoun t s ,  we are t o  t h i s  

ex ten t  contending for a change i n  t h e  law of 

damages and such a change could only be introduced - 

by 1 e g i s l a t  ion a 

(b)  The most  recent  dec i s ions  of  t h e  Court o f  Appaal 

as c i t e d  above d o  not  amount t o  a genc3ra.l 

requirement of  i t emisa t ion  but only t o  an 

encouragement o f  t h a t  p r a c t i c e  iii c o n t r m t  t o  

i t s  previous discouragement by the  sane Court 

Noreover t h e  Court of  Appenl h?-s continued t o  

s t r e s s  t h e  point  t h a t  t he  t r i a l  juclge i s  not  

bound t o  award t h e  sum t o t a l  o f  t h e  i temised 

assessments 

( c )  The House o f  Lords could only l a y  down a change i n  

t h e  present  rules by a judgment de l ivered  on appeal  

i n  a re levant  c z s e .  It i s  impossible t o  be su re  

t h a t  sach an opportuni ty  w i l l  arise i n  t h e  near  

f u t u r e .  
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A change i n  the rules o f  p leadins  

31. 

i n  pleadings could lead t o  undesirsl.le delay. Ld e nonetheless 

t ake  th s  view t h a t ,  as 2 coro l l a ry  t o  i t emisa t ion ,  i t  would 

be des i r ab le  t o  amend thc  ru l e s  o f  plczding s o  as  t o  r equ i r e  

p l a i n t i f f s  i n  personal i n ju ry  czses  (as p l a i n t i f f s  under t h e  

F a t a l  Aceidents Acts are a l ready  required)  t o  give i n  the  

dtatement o f  C l a i m  p a r t i c u l a r s  of  the quantum o f  damage under 

t h e  re levant  i temised heads e This would g r e a t l y  assist 

We r e a l i z e  t h a t  t o  i n s i s t  on g rea t e r  p a r t i c u l a r i t y  

t h e  t r i a l  judge i n  the  i temisa t ion  o f  'che award, We have 

reason t o  be l ieve  t h a t  such a chmge i n  the  r u l a s  o f  pleading 

would rece ive  s t rong  support f r b m  the  Queen's Bench Nasters.  

32 0 The des i r ed  change,so f x r  as the  High Court i s  

concerned, could be brought about by an amendment t o  R.S.C. 

Order 18 Rule 12 ( r equ i r ing  a p l a i n t i f f  i n  personal  i n ju ry  

ac t ions  t o  give p a r t i c u l a r s  o f  t he  pecuniary l o s s  suf fe red)  

t o  t he  following ef fec t : -  

(a) I n  any ac t ion  t o  which thc rule app l i e s ,  

where the  d,?,mq.ges ch imed consj-st o f  or 

include any pzcuniary loss, t he  pleading must 

contain pa r t i cu ln r s  o f  the  amount o f  such loss 

and how such amount, - o r  i f  such amount comprises 

more than onc itein, how thc  amount of  each 

i tem i s  a r r ived  a t .  

(b) F o r  t he  purpose o f  t he  rule pecuniary loss 

includes any: - 

(i) p r e - t r i a l  expenses 

(ii) p r e - t r i a l  loss of carnings 



(iii) p o s t - t r i a l  expenses 

(iv) p o s t - t r i a l  l o s s  o f  earnings 

(v) l o s s  o f  depmdency unGer tlic 3 'z ta l  

Accidents Act 1846-1 953 

( c )  The clr?,sses o f  act ions t o  which the rule a-npl ias  

are thosc mentloned i i  'che proviso added t o  

sec t ion  2 ( 1  ) o f  tho Limitation Act 1979 by 

sec t ion  2 of t he  Law Reform (Limitation o f  

Actions e t c , )  Act 1954. 

33 0 So far ZLS the  County Court i s  concerned a s i m i l a r  

ch,mge could, and as wc suggest ought t o  be, brought about by 

s o  amending Order 7 o f  the County Court Rules 1936 'chat i n  

personal in jury  ac t ions  the p l a i n t i f f  should be required t o  

specify i n  h i s  Pa r t i cu la r s  o f  C l a i m  the  pa r t i cu la r s  mentioned 

i n  paragraph 32 above. 

34. If there  were legislation on i tcmisat ion,  we would 

suggcst t ha t  depending on the outcome of thc przscnt 

consul ta t ion tho competcnt .?ule Committees should- cxaixine 

the  suggested amendments t o  thc Rules o f  the  Suprcme Court 

and the County Court Bulcs r c s p c t i v e l y .  

SEC'I'ION I1 - TF1.b VJs2 OF ACTULL!?IAL TABLES --- 
35 * 

appropriate C ~ S Z S  the  use o f  ac tuakia l  techniquds as ai? aid 

t o  o r  check on the nssessment o f  thc prcscnt value of  fu tu re  

pecuniary losses would be helpful .  

make such techniques more eas i ly  ava i lab le  and t o  t h i s  subject  

we now turn.  

A s  mentlioned i n  p r a g r a p h  4 above we consider tha t  i n  

The question i s  how t o  

18 



3 6 .  Actua r i a l  evidence i s  c l e a r l y  admissible  i n  personal  

i n j u r y  l i t i g a t i o n  but i n  only a l i m i t e d  number o f  s u b s t a n t i a l  

claims i s  the cos t  o f  crzlling a c t u a r i e s  as expert  wi tnesses  

j u s t i f i a b l e  .Noreover. t he  tender ing  of a c t u a r i a l  evidence 

i n  t h e  cpnventional way is  l i m i t e d  not  only by cons idera t ions  

of cos t  but a l s o  cons idera t ions  o f  time and by t h e  f a c t  t h a t  

t he re  a r e  only some I 0 0  actuaries i n  t he  iFlhole profession 

who a r e  a v a i l a b l e  as expert  witnesses .  

37. 

whether i t  might be poss ib l e  t o  devise  means whereby a c t u a r i a l  

techniques could be introducod. cheaply and expedi t ious ly  

We have therefore addressed ourselves t o  the  quest ion 

i n t o  a wider range of cases ,  without n e c e s s a r i l y  c a l l i n g  

a c t u a r i e s  as wi tnesses .  

consul ted c l o s e l y  wi th  a j o i n t  Working P a r t y  o f  t he  I n s t i t u t e  

With t h i s  a i m  i n  mind we have 

o f  Actuar ies  and t h e  Facul ty  o f  Actuar ies  from whom we have 

received t h e  most va luable  and generous co-operation. Our 

d i scuss ions  l e d  t o  t h e  conclusion t h a t  a p r a c t i c a b l e  way o f  

a f f o r d i n g  t h e  c o u r t s  and t h e  leg71 profzss ion  t h e  kind of 

a s s i s t a n c e  we had i n  mind would be the pub l i ca t ion  o f  a s e t  o f  

a c t u a r i a l  t a b l e s  s p e c i a l l y  prepared f o r  use i n  rel::tively 

simple cases  with s u i t a b l e  explanatory no te s  f o r  t h e i r  use. 

38. 

from t h e  above-mentioned consu l t a t ion .  

f o u r  speoimen t a b l e s  ( i l l u s t r a t i v e  o f  t h e  64 t a b l e s  which 

w i l l  comprise tht. complete s e t )  p l w  the  r e l evan t  Exp1,matory 

Notes: 

A t  Appendix B we annex the  document which has r e s u l t e d  

It c o n s i s t s  of  

t h e r e  is  a l s o  n Preface which i s  i n  e f f e c t  a s h o r t  

summary o f  t he  Explanatory Notes i n  the  form o f  a simple 

guide t o  t h e  s e l e c t i o n  o f  t h e  appropr ia te  t a b l e .  The I n s t i t u t e  



and the Faculty have been responsible f o r  the preparat ion of 

the tab les ;  the Preface and the Explanatory Notes have 

been draf ted by them i n  co-operation with ourselves. >;e 

understand that i f ,  iii the l i g h t  of our consul ta t ion,  we 

were t o  recommend the use of the annexed tab les  w i t h  

accompanying explanatory notes a.s c a  a id  t o  o r  check on the 

assessment o f  pecuniary loss, and i f  our recommendation were 

acceptable,  the Stat ionery Office would be able  t o  publ ish 

these materia-1s and s e l l  then! a t  a reasonable pr ice .  If s o ,  

t h e i r  use could be o f f i c i a l l y  commended i n  wht3.tever form was 

regarded as appropriate.  

39. 

usefulness  of the aJmexed tab les  i s ,  o f  necessi ty  l imited 

t o  c e r t a i n  categories  of cases ,  bu t  these categories  are  wide 

enough t o  represei?.t a r e l a t i v e l y  large proportion o f  those 

A s  w i l l  be apparent f rom the Explanatory Motes the 

cases where the c a l l i n g  of  ac tuar ies  as witnesses i n  the 

conventional way would- be inh ib i t ed  by the considerations 

mentioned ill para.gra;,,h 36 above. 02 the  very r a r e  occasions 

when jury t r i a l  i s  granted by reason of the novelty o f  the 

injury causing the non-pecunimy l o s s ,  there is  EO reasoa i n  

pr inc ip le  why tab les  should not be a useful  a id  t o  the jury ' s  

assessment o f  the p l a i n t i f f ' s  pecuniary loss, I n  prac t ice ,  

however, it seems most unl ikely tha t  ta3 les  w i l l  be used by 

the jury i n  such a case,  
I 

- .  
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40 a 

t a b l e s  have been prep-rred 

s t ands ,  

O f  t he  t a b l e s  that:-  

It should be s'cressed t h a t  t h e  assumptions on which t h e  

?*re bxscd upon t h e  law 3s it now 

I n  p a r t i c u h r  i t  hq,s been assumed i n  the  cons t ruc t ion  

41 The 

the  cour t  i s  unCeer no duty  t o  t s k c  account o f  

i i z f ln t ion  but i s  not  precluded from doing s o *  

Whilo the  ~ L L W  r equ i r c s  the  cour t  t o  ;1ssumc t h a t  

t h e  lump sum w i l l  bi: invcs ted  by t h e  p l z i n t i f f  

and earn some income f o r  him, t h e  law leaves 

i t  for t h e  cour t  t o  decide what, i n  the  i n s t a n t  

case, would- be a reasonable annual  investment 

income f o r  t h e  cour t  t o  assume, due account being 

taken of t h e  incidence of t a x a t i o n  on t h a t  income, 

p r a c t i c z l  uscfulnegs of t h e  mmexed t a b l e s  would be 

impaired i f  t he  cour t  could not t r e z t  them ?,s evidence o f  

t h e  mathematical cor rec tness  of t he  c a l c u l z t i o n s  contained 

t h e r e i n  without e i t h e r  express agreemcnt between t h e  p a r t i e s  

or formal proof of t h e  t a b l e s  by m ac tua ry  i n  the  witness  

box. I n  order  t h e r e f o r e  t o  romovc any doubt concerning t h e  

a d m i s s i b i l i t y  o f  t h e  t a b l e s  i n  t h e  sense s t a t e d  above we 

suggest t h a t  i t  wolJld be d e s i r a b l e  t o  ad? a new r u l e  t o  R , S , C .  

Order 38 t o  t he  e f f e c t  thpvt i n  ,my a c t i o n  f o r  damages for 

personal injury, evidence may be givcn of  t h e  c z p i t n l  value o f  

any loss of income by the  production of 3 t % b l e  pablished by 

or by t h e  ainthority of -the I n s t i t u t e  of Actuar ies  and. the  

dacu l ty  of  Actuar ies  conta in ing  a c a l c u l a t i o n  o f  t h a t  valus 

which i s  z?pl icable  i n  the  circumstances o f  t he  c8se.  

21 



42. The relevance of t h e  t n b l e s  and o f  t h e  pssamptions 

on which they a re  based t o  m y  p x r t i c u l a r  cn,se w i l l ,  of 

course:  always be n mat ter  t o  bc dszided by the  c o u r t ,  I n  

suggest ing tha t  t h e  t a b l e s  should be admissible 2 s  evidence 

without f o r m a l  p roof  o r  zgreeiwnt bctwczn the  p a r t i e s  we are 

i n  no way in tending  t o  prejudgc t h e  quest ion o f  relevance. 

43. It may well be t h a t ,  i n  connect4on wi th  t h e  use o f  

t h e  t a b l e s ,  t he  c o u r t s  w i l l  i n  soffie cases wish t o  r e c e i v e  

some a d d i t i o n a l  a s s i s t i n c c  f r o m  ZKL nctixnry: for ins tznce  i n  

order  t o  check whether t h e  c a l c u l s t i o n s  which the  cour t  had 

i t s e l f  made on t h e  b a s i s  o f  t h e  t a b l e s  were f r e e  from m y  

t e c h n i c a l  e r r o r .  I n  t h i s  l i m i t e d  area a h e l p f u l  r o l e  could 

poss ib ly  be played by wh?<t we micht c a l l  a "Cour t  Actuary" 

o r  "Court Actuary's Off ice" .  WG a r e  advised by the  I n s t i t u t e  

and the  Facul ty  t h a t  t h e  g iv ing  of  t h i s  type  o f  a s s i s t a n c e  

would i n  p r i n c i p l e  be acceptab le-  t o  t h e  a c t u a r i a l  p ro fes s ion .  

It occurs t o  us t h a t  perhaps the  Government Actuary's 

Department m i & t  be an appropr ia te  body t o  rend-er t h i s  kind 

o f  s e r v i c e .  

44, 

recommendqbtions on the sub jec t  / but we intcnd t o  comend 

i t s  f u r t h e r  exnminpdtion by the  Lord c h m c e l l o r  s Department 

as R proposal which might be a u s e f u l  f i rs t  st,ep toward  

bu i ld ing  up i n  due course, 3s an i n t e g r a t e d  par t"of  t h e  

mmhincry of t h e  cour t s ,  m. actuzir ia l  s e r v i c e  a v a i l a b l e  t o  

the c o u r t s  and l0gz.l adv i se r s  d i k e .  

A t  t h i s  s t n g e  we do not ourse lves  iz&cc p o s i t i v e  
o f  t h e  Court Actuary, . 

1 8 t h  March 1970 
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IIpPXlWIX A 

L,Ai\I COMMISSION DRAFT C L A U B  

Aw3rd and ( 1 )  This s e c t i o n  a p p l i z s  t o  a c t i o n s  (whether 
i t  emisation 
o? dcaages 
i n  personal  
i n  jury  claimed i n  r e spec t  of pcrsonal  i n j u r i e s  sus ta ined  by 
a c t i o n s .  

founded i n  t o r t  or con t rac t )  i n  which damages are 

t h e  p l a i n t i f f  o r  2ny o t h e r  person. 

( 2 )  Where i n  an a c t i o n  t o  which t h i s  s c c t i o n  

a p p l i e s  damages zre claimed i n  r e spec t  of  any o f  the 

fol lowing mntters :  - 

(a) 

(b )  expenscs incurred n f t c r  judgment; 

expenses incur red  bef or c judgment ; 

( e )  loss of sarnings su f fe red  be fo re  judgment; 

(61) l o s s  o f  carnings sufTered a f t e r  judgment; 

t h e  cour t  s h a l l  dcterminc. snd st?-t;e s e p a r a t e l y  any 

m o u n t  awardcd by way o f  dansges i n  r e spec t  o f  each or' 

t hosc  mat te rs  

between thc p a r t i e s  for two or nore  o f  thosd ma t t e r s ,  

and i n  determining t h e  amount t o  award i n  r e spec t  o f  

any such nq,t tcr t hc  cour t  slid1 not  reduce it by ~ e ~ s o z  

only o f  m y  -,mount which t h e  col;lrt i s  proposing t o  

a n r d  i n  r e spec t  of  ". rnq,ttcr not mentioned i n  

pvap;rzphs (9") t o  ( d )  ?bow. 

except s o  T a r  as a t o t a l  amount i s  agreed 

(3) Subject  t o  subsec t ion  ( 5 )  below the  amount 

awarded by way of dnmq,ges i n  nn a c t i o n  t o  which t h i s  

s e c t i o n  i?,pplies i n  r c s p s c t  of  m y  m t t c r s  not  mentioned 

i n  subsect ion ( 2 ) ( n )  t o  (d) zbove sh,al1 be such 2s t h c  

cour t  t h inks  f a i r  and rensonth lc  f o r  t h o s c  r m t t c r s .  

(4)  Subject  as nforesaid the  t o t 2 1  zmount o f  

d,mngcs awarded i n  rtn nc'cion t o  which t h i s  s e c t i o n  

a p p l i e s  s h a l l  be t h c  sun o f  t h e  c2mounts, i f  m y ,  



determined i n  Zccordance w i t h  subsec t ions  ( 2 )  and 

(3) c?bovc. 

( 5 )  The foregoing  provis ions o f  t h i s  s e c t i o n  

s h a l l  not pre judice  any duty o f  thc court under any 

enactment o r  r u l e  of law o r  z r i s i n g  f r o m  cmy c o n t r a c t  

t o  reduce o r  l i m i t  t h e  t o t a l  dnnTges othcrwise 

recovcrPuble. 

( 6 )  Thc foregoing  provis ions  o f  t h i s  s e c t i o n  

shclll "pply t o  a clnim before  an a r b i t r a t o r  3s t hey  

apply t o  an actrion w i t h  t h e  s u b s t i t u t i o n  o f  re fe rences  

t o  the  award and t h e  z r b i t r a t o r  r e s p e c t i v e l y  f o r  

r e f  erenccs t o  judgment and t h e  c o u r t .  

(7) In  t h i s  s e c t i o n  - 
"loss of {mrnings'' inc ludes  loss of  p r o f i t s  

or any c3pitc21 Sui2 Fund l o s s  of earning 

capac i ty ;  

"personal  i n  jur ies ' '  inc ludes  ,my d i sease  m d  

any impairment of  s person's phys ica l  o r  

mental condi t ion.  
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INJURY CASES - 
[See paragra-oh .38 of liiorkina . P a ~ e r ]  

These a c t u a r i a l  t ab les  have been prepared by the 

I n s t i t u t e  o f  Actuaries and the Faculty o f  kctuar ies  as am 

a id  t o  the calculsrtion iii Tiersonal. in jury  cqses of the 

present  value of’ fu tu re  pecur,iary losses  

,I ikt r 0 dg cJ.0 Px 
I. 

They have been compiled on ce r t a in  assumptions; 

explzined i n  some d e t a i l  i n  the Motes found a t  the end o f  the 

pamphlet e 

The reader w i l l  f i n d  i n  t h i s  pamphlet 64 annuity tab les .  

these are  

:!ith the d e t a i l  o f  the  underlying assumptions t h i s  

Preface i s  n o t  concerned. 

m i l l u s t r a t i v e  step-by-step processg the kind of decis ions 

t h a t  the user  w i l l  hsve t o  make i n  order t o  f i nd ,  out of  the 

64, the one t ab le  which i s  most l i k e l y  t o  meet the requirements 

of the instar& case and  t o  eliminate the other  63. 

I t s  sole  purnose i s  t o  explail?, by 

2. The usefulness of’ the tab les  is  l imited to  cases where 

the f a c t s  are re la- t ively simple and straightforward, ( 1  1 In 

complex cases the expert  ass is tance of an 3.ctuary may well  be 

required.  

3. The common fea tu re  o f  the t ab le s  i s  th i s :  t h a t  each o f  

them ::llows the user  t o  read o f 2  the tab le  the present  c a p i t a l  

value o f  a El00 ‘ ’s l icef’  of the net  annuzl income l o s t  by the 

( I )  The tab les  hnve beell designed t o  deal  only with cases where 
-- -- - 1. -- - c 

the  p l a i n t i f f  i s  aged 15 ( i . e .  has reached the rniiiimm age of 
employment) o r  more. 
the p l a i n t i f f  i s  a.n inf  ai;t under 15. 

Thus they can give no ass is tance where 

I 



p l a i n t i f f  as a r e s u l t  o f  the  accident.  Thus the tab les  

provide the user  w i t h  a ready means o f  making the necessary 

mathematical ca lcu la t ions ,  bu t  they do not t e l l  h i m  how t o  

assess  the p l a i n t i f f ' s  annual ne t  l o s s  - the process o f  

assessment is  3. matter of decision-taking by the user  himself 

i n  the l i g h t  of  the evidence and the agplic~able pr inc ip les  

o f  the law of damages. 

The a r r , ~ ~ ~ - e m e _ n _ t _ _ - ~ h ~ - - ~ a b i e ~  

4. In a l l ,  there  m e  64 tab les :  a s e r i e s  of 32 f o r  males 

and another s e r i e s  of 32 f o r  females. 

5. %ach s e r i e s  comprises four  s e t s  o f  8 tab les .  The 

purpose o f  including 8 t ab les  i n  each s e t  i s  t o  give the user  

a choice of 8 d i f f e r e n t  discount-rates ranging f rom 37; t o  10%; 

and the purpose of providing four  s e t s  o f  tables  i s  t o  ca t e r  

f o r  four typ ica l  si tua' t ioiis ,  v iz : -  

(i) the p l a i n t i f f ' s  loss continues, a t  a constant 

r a t e ,  throughout the p l a i n t i f f ' s  l i f e  (pr inted 

on white shee ts ) ;  

(ii) the p l a i n t i f f ' s  loss continues,  a t  a constsnt  

r a t e ,  u n t i l  am i:.ssumed r e t i r i n g  age (65 f o r  

males m d  60 f o r  females) (pr inted on white 

sheets  ) ; 

(iii) the p l a i n t i f f ' s  loss continues throughout his/ ~ 

her l i f e  but  i s  assumed t o  increase a t  a 

uniform compound r 2 t e  of 5$ per  annum 

( 2 )  The t ab le s  a re  prepared on the basis  t h a t  the increase w i l l  be 
a t  a uniform comL3ounC r s t e  o f  5;; per  annum. T h i s  r a t e  i s  
purely i l l u s t r a t i v e  ond has been chosen oiily f o r  the sake of 
convenience in.  the  seiise t h a t  i t  i s  believed by those who 
prepared the t ab le s  t o  be applicable t o  a r e l z t i v e l y  large 
number of cases.  For  cases where the uziiform compound r a t e  
of  increase i s  more o r  l e s s  than 553 see paras.  15-16 o f  the 
Explanatory Notes ,  

(2) (pr inted 
L ---I_ P ,--__ - -  -- 
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OR green shee ts ) ;  

the :?leintif ' f 's  l o s s  continues only ufit i l  ( i v )  

the a;e oi' 65 or 50 respect ively but  i s  

2.ssumed t o  increase a t  a uiiiform compou:id 

r a t e  of 5 ; ~  per ~.;x:um 0) (prii i ted oi: green 

shee ts ) .  

6 ,  

several  s i t ua t ions  which may r e s u l t  i i i  a uciform compound 

increase o f  the net  annual l o s s ,  rotab1y:- 

The tab les  prii i ted on green sheets  caz be used i n  

(a )  the existence of a salary sca le  ref lect i l lg  

iiicreasing sen io r i ty  a.;-cd promotion 

. .  

(b)  increasing voduc t iv i ty  on  8 m t i o n a l  or 

i i - i h s t r i a l  scale  resultinC; i n  an iiicrecse of  

ac tua.1 earnings 

( e )  general- ir_%lation 

(d) Q combimtion of some o r  a l l  o r  these f a c t o r s  

7 .  T h i s  c m  be conveniently demoiistrzted as a step-by- 

s t ep  process of e l iminat ion,  as  Follows :- 

F i r s t .  3teL: 

If the pl? . int i f f  i s  a male persoay  the user  w i l l  

e l iminrte  the 32 iif emale tF.bles; 

the f i r s t  s tep ,  the user i s  l e f t  with 32 t ab les .  

Thus a f t e r  

The user w i l l  decide 021 the  evidence i f  the p l a i n t i f f ' s  

l o s s  is l i k e l y  t o  continue throughout l i f e .  If so ,  he w i l l  

e l iminate the I 6  ta-bles (8 white and 8 green) dealillg with 

( 3 )  See footnote 2 above, 
I. _n___ --- 
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losses  which continue o ~ l y  u n t i l  the p la i iTt i f f ' s  r e t i r i n g  age ~ 

Contrariwise , if the user  decides t h a t  the p l a i n t i f f ' s  

loss w i l l  continue only u n t i l  r e t i r i n g  a&e he sAl1 eliminate 

the 16 t ab les  (8 white and 8 green) dezling with losses  

continuing throughout l i f e ,  

Thus, i?f ter  the ScCOi.1Ci s tep,  the user  i s  l e f t  with 16 

tab les  (8 white 3x.d 8 greei!). 

Thir-d $tep,: 

The user  w i l l  decide, as 2 mixed question o f  f a c t  a id  

l a w ,  i f  the p l a i r i t i f f ' s  znnual loss i s  t o  be assumed t o  remz.in 

constant througiiout the per iod selected a t  the second s tep.  

If s o ,  he w i l l  eliininate the 8 rem?.ining green tab les ,  

Coritra-rinise i f  the user. decides t h a t  the p l a i i i t i f f  

ought t o  be cornpersated on the b;sis t h a t  his/her l o s s  i s  

iYicreasii2g a t  8 uniform compouyd r a t e ,  he u i l l  e l imii i~, te  the 

rems.ining 8 white t ab le s  

Thus, a f t e r  the t h i r d  s tep ,  the user   ill be l e f t  v i t h  

e i t h e r  8 white tab les  o r  8 Sreen t a b l e s ,  
--a I 

Fourth S t-eL : - 
A t  th i s  staLe, the user  i s  coi_ceriied- t o  decide UihiCl? of  

the 8 d i f f e r e n t  d-iscount-rates t o  use p a d  2 clear d i s t i n c t i o n  

must be draw- betveen the two d i f f e ren t  s i t ua t ions  with which 

he may be coI1frorlted as a resu-lt  o f  the  t h i r d  s tep :  

(a) The user  hEisbeenJef t  wi&h 8-j;hite- tables=: i . e .  he h r s  

decided t h a t  there  w i l l  be 110 incremental increase i n  the 

p1ai : i t i f f ' s  loss, The tables  have i20 bu i l t - i n  

f a c t o r  t o  take accoullt o r  .'ny such ixreinei i t ,  whether 

4 



a t t r i b u t a b l e  t o  1-MlS.tion -01- ~ n y  o ther  cause. To choose 

the appropriate discount-rate the user  w i l l  h-ve t o  make 

the fol lowii ig  decis ions :- 

' 

(i) If the  user  :;rishes t o  tdce account o f  i i i f la t ion  

(even though he is n o t  i n  law required t o  do s o )  he 

should a t  t h i s  s tage s e l e c t  a discou-t-it-rate corresponding 

t o  the average grco-ss yie ld  ox a.&: investrnexit i n  equ i t i e s ,  

the most  read i ly  avai lable  method for the  p l a i n t i f f  t o  

p ro tec t  himself ag3ins-L in f l a t ion .  

average grrorg y i e ld  i s ,  szy, 510. 

(ii) 

w i l l  be payable by the p l a i n t i f f  on h i s  income from 

invest ing the lumg sum award. If he find-s t ha t  the 

( v  

r )  

A t  present  the 

Next, the user  w i l l  take in to  account any t ax  t h a t  

p l a i n t i f f  would gay very l i t t l e  o r  no tax,  then the  user 

w i l l  s tand by the 5;.; t ab l e  ES the  one t o  be f i n a l l y  

selected.  But i f  the user  f inds  t h a t  the p l a i n t i f f  

vvould be iaore l i k e l y  t o  ~ d y  t3x a t  the staiidard r a t e  

( a t  preserit s1i:;htly over hO:,?) 

be the 3::; t z b l e ?  375 being the discount-rate r e su l t i ng  

from a?plyiag a 40. r a t e  of income-tax t o  a 57; ,gr-cs-s 

income y ie ld  O i l  equ i t i e s  

h i s  fixla1 se lec t ion  w i l l  

(b ) The user  - h - 3 ~ -  ble:~-l.e~j~i-l--li--~ i L areer- t-asJ22: i. e.  he has 

decided- thr . t  there  w i l l  be a uniform compound increase i n  

the p l a i r i t i f f ' s  fu tu re  l o s s  a t t r i b u t a b l e  t o  a s a l a r y  

e---- - ----- - - ------ -- ~ - -  _I - __._ - ____I__ -_ 
(4)This  can be rezdi ly  ascer t? ined f rom the TSTe - fi-ctuaries 

Share Indices gubiished da i ly  i;i the i ' inancial  Times; and 
notably from the column headed "Divideii' Yield" forming 
p a r t  of the so-called 'lAll-Shcre Ixdex (600 Shmes)".  
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sca l e ,  i n f l a t i o x  or other  causes, The pee;.: ta.bles have 

a bui l t - ic .  f a c t o r  t o  take account o f  such increments, 

however arisii?.ge To choose the aypropriate discount- 

r a t e  the user  w i l l  have t o  make the follo.\rvii.ig decisions:-  

( 2 )  

- sole12 i n  order t o  ta.ke account o f  ai1 increment a r i s i n g  

from the  exis tence of a salnry sca le  o r  chmges o f  

The user  may hr?.ve selected a s e t  of  green t ab le s  

s a l a ry  on  promotion, If, i n  such a c8se he also wishes 

t o  td re  account oL" i i?flatioii  he should s e l e c t  a l ow 

discount-rcite corresponding t o  the average &co-ss y ie ld  

on equ i t i e s ,  say,  55. 

(ii) If ,  however, the user  has selected the greei=. tables  

t o  tzke account of inPlatiorl  he should se l ec t  a "high- 

discount" r2.te corres,?onding t o  the y i e ld  o f  unuated 

Government s e c u r i t i e s  - a t  present about , 9yi0 The 

reason for t h i s  choice i s  t i ic t  inflatioi-.! h x  already been 

taken in to  account i r ;  the tab les  and accordingly the 

p l a i n t i f f  car;. afford t o  invest  h i s  compensa.tioii i n  

s e c u r i t i e s  which afford n o  protect ioi i  2.2:ainst i n f k t i o n  

but  give a. high y i e ld  i:?stead. 

(iii) 

( a )  (ii) above (se lec t ion  of a discount-r:ite s11owin.g for 

the taxat ion OF the  :pl::intiff 's iiivestnieiit income) a l s o  

ap:ilies ir: the  case o f  the zreeln tzb les ,  

Mutatis mutz& the YJrocedure out l ined under 

A s  a r e s u l t  o f  the  decisions t o  be taken under ( a )  o r  

(b)  above, the user  w i l l  be l e f t ,  a f t e r  taking the four th  s t ep ,  

wi th  one sinl; le t s b l e  from which t o  ascer ta in  the p e s e n t  
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value of each ,SI 00 " s l i c e "  o f  the  p l a i n t i P f ' s  l o s t  Ret al>ilual 

income * 

8.  Except f o r  average mor t a l i t y  risks, the  t a b l e s  

themselves make DO allo-.m-ce f o r  these ;  but t he  s u b j e c t  i s  

discussed i n  j?aragraphs 26-28 o f  t h e  Motes ~ 
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TABLE 

INTEREST 3% : MALES 

Value of prospective net loss of %lo0 per annum 
ceasing at age 65 

A g e  at date 
of assessment 

15 
16 
17 
18 
19 
20 
2 1  
22 
23 
24 

25 
26 
27 
28 
29 
30 
33 
32 
33 
34 
35 
36 
37 
38 
39 
40 
4 1  
42 
43 
44 
45 
46 
47 
48 
49 
50 
5 1  
52 
53 
54 
55 
56 
57 
58 
59 
60 
6 1  
62 
63 
64 

Value 

6: 

2,171 
2, 136 
2,101 

2,065 
2,028 
1,990 
3,951 
1,910 
1,869 
1.826 

1;692 
1,645 
1,596 
1,547 
1,496 
1,444 

1,391 
3,337 
I, 282 
I, 225 
1,167 
1,108 
1,048 
987 
9 24 
8 60 
794 
726 
657 
585 
533 
437 
357 
275 
18% 
97 



. . .  

TABLE 

IMTEREST 5% : MALES 

Value of prospective net loss of $100 per annum 
ceasing at  age 65 

Age at date 
o f  asse sslnrent 

15 
16 
17 
12 
19 
20 
2 1  
22 
23 
24 
25 
a6 
27 
28 
29 

30 
3 1  
32 
33 
34 
35 
36 
37 
38 
39 
40 
4 1  
42 
43 
44 
45 
46 
47 
48 
49 
50 
5 1  
52 
53 
54 
55 
56 
57 
58 
59 
60 
61 
62 
43 
64 

V a l u e  

1,818 
1,808 
1,797 
1,786 
1,775 
1,763 
3,751 
1,738 
1,725 
1,720 
1,695 
1,679 
1,662 
1,645 
1,626 

1,357 
1,326 
1; 293 
1,259 
1,223 
1,187 

1, io8 
I, 148 

1,067 
1,024 

979 
933 
884 
834 
782 
7 28 
672 
613 
551 
486 
4 17 
345 
267 
185 
96 



TABLE 

INTEREST 356 : HALES 

Value of prospective net l o s s  of S100 per annum 
ceasing a t  age 65 and increasing at the rate o f  

5% .pes, annum cotvlpound 

Age at da6e 
OK Rs,sesSMen* 

15 

17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 
42 
43 
44 
45 
46 
47 
48 
49 
50 
51 
52 
53 
54 
55 
56 
57 
58 
59 
60 
61 
62 
63 
64 

16 

Value 

E 

7,721 
7,479 
7,243 
7,013 
6,788 

6,568 
6,351 
6,139 
5,930 
5,724 
5,521 
5,323 
5 9  127 
4,935 
4,747 
4,563 
4,382 
4,205 
4,031 
3,860 
3,693 
3,529 
3,369 
3,211 
3,057 

.2 9 906 
2,759 

2,472 
2,614 

2,334 
2,198 
2,066 
1,936 
1,810 
1,686 
1,565 
1,447 
1,332 
1,220 
1,109 
1,002 

896 
793 
69 3. 
591 
491 
393 
295 
198 
99 



TABLE 

INTEREST 5% : MALES 

Value of prospective net loss o f  SI00 per anni?~;z 
ceasing at age 65 and increasing at the rate of 

5% per. annum compound _. 

Age a t  date 
o f  assessment 

$5 
16 
17 
18 
19 
20 
21 
22 
23 . 
24 
25 
26 
27 
2% 
29 
30 
3 1  
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 
42  
43 
44 
45 
46 
47 
48 
49 
50 
51 
52  
53 
54 
55 
56 
57 
58 
59 
60 
61 
62 
63 
64 

V a l u e  

is 

4,686 
4 3 589 
4,492 
4,397 
4 ,302  
4,207 
4,112 
4,016 
3,921- 
3,525 
3,729 
3 , E 3 3  
3,556 
3 'J 440 
3 , 3 4 3  
3,247 
3 9 3-50 
3,054 
2,958 
2,862 
2,766 
2,670 
2,575 
2,479 
2 , J E t -  

2,289 
2,194 
2,100 
2,006 
1,912 
P J t 9  
1,726 
1 ,633  
1541 
1,450 

1 9  359 
2,269 
3,179 
3,089 
11,000 

93.2 
823 
735 
647 



.red by 

and 

these explanatory notes f o r  t h e i r  use have been s imilar ly  
n prepared but  i n  consul ta t ior  r, i t h  the La1.v Commissioa, The 

aim of the tab les  is  t o  provide 9 _aid t o  the assessment of 

compensation f o r  pecuniary l o s s  i n  personal in jury  cases. 

Each o f  the tab les  i s  prepared on c e r t a i n  assumptions and i t  

depends upon the coincidence o f  these assumptioils iilith the f a c t s  

found by the court  i n  the iiistmt case whether any pa r t i cu lz r  

0 1 

t ab le  can be used, Three examples i l l u s t r a t i n g  the use o f  the 

tab les  a re  given i n  paragraph 30 below. 

the f igu res  give11 i s  the present  cap i t a l  va-lue of  a sum of  

El00 ne t  annual income l o s t  a f t e r  tax by the p l a i n t i f f  as a 

r e s u l t  of the accident OL e i t h e r  o f  two assumptions namely:- 

(a) 

(b)  

t h a t  the l o s s  continues f o r  l i f e  = 
that  i t  continues u n t i l  normal r e t i r i n g  age 

(assumed t o  be 65 f o r  males and 60 f o r  females) 

or  death, whichever occurs f i r s t .  __- -- 

(I) The tab les  are  pr imari ly  designed t o  assist i n  ca lcu lz t ing  
the present  value o f  fu ture  l o s s  o f  income. They may, 
however, a l so  be helpful  i a -  o ther  s i t ua t ions  *j;here i t  i s  
desired t o  ca lcu la te  the present  value o f  a. s e r i e s  of 
fu tu re  pecuniary losses  e.g. recurrent  medical expenses. 



3 .  Another cominoii fea ture  of the  tab les  i s  t h a t  tiley a re  

based on _ ; n ~ l i s h  Life  Table W0.12, the  l a t e s t  mb l i shed  

tab le  of general. population mortal i ty  i n  Sngland and ' , a l e s ,  

The general  populF\tioz-: m o r t a l i t y  r a t e s  as derived f rom 

Znglish Life  Table No.12, w e  ag;)licable t o  the bulk o f  

persorLs who are l i k e l y  t o  be plcsii2tiffs with claims f o r  

Tersoaal iiijury damages It h c s  been thought unnecessary 

and l i k e l y  t o  leacl t o  undesirable complications t o  produce 

tab les  based oil spec iz l  hic,h o r  low-mortal i ty  r a t e s ,  I n  

a ~ j -  event pa r t i cu la r  mortal i ty  m t e s  vhich i n  theory could 

have been used i n  the preparat ion o f  the present annuity 

tab les  would have resu l ted  i n  re la . t ively small differences 

i n  the present  c a p i t a l  value o f  those annui t ies  which i s  

the end-product o f  the present  tab les .  

d i s t i nc t ions  b e h g  made betweeii:- 

Male and fenale  p l a i n t i f f s  

Losses continuing tlroughout l i f e  and l o  ses  

ceasiiy; a t  a given age 

Losses Aiich are  coilstallt throughout the per iod 

selected under (b)  and losses  increasiiig throughout, 

t ha t  period r,t the  uniform compound r a t e  o f  55 

pe r  annum 

Giglit  r a t e s  o r  i n t e r e s t  ranging from 3;b t o  IO$, 

i . e .  e ight  r a t e s  f o r  discounting fu tu re  losses ,  

which i n  the l e i a l  profession are  common.ly 

described (although inaccurately from the  

2 



ac tua r i a l  s tandpoint)  a s  "discount r a t e s i i  e P o r  

coi7venience the expression "discount r a t e "  i s  

general ly  adopted i i i  what follows e 

5. Thus there  i s  a s e t  of 32 t ab les  for males and 

for females each s e t  comprisirg the following:- 

6 ,  The 

8 tz.bles f o r  losses  colztixin:; throughout 

a t  a constant  r a t e  

8 tab les  for losses  coiitiimir:g throughout 

bu t  increasing at a urliform compound r a t e  

per  aiiiium 

8 tab les  for losses  continuing only u n t i l  

age a t  a eonstant  r a t e  

8 tab les  for losses  cor,tiimir,g only u n t i l  

32 tab les  

I - i  
l i f e  

l i f e  

of 55 

a given 

a given 

age but  increasing a t  the uniform compound r a t e  of 

5$ - J per annum, 

tables  allowixg for a loss which increJses  a t  the 

uniform compound r a t e  of 5:; per  annuni as rnentioced i n  

2aragraphs 5(b)  a id  5(d)  a re  grii i ted 01; green sheets :  

making 20 such allowmce are  gritted ox white sheets .  

those 

M.ATT.Fi?3 TO BE DZCIDED I!,T CO?~TJTJNCTIO, ' . 'iITH TZE; sl.sj2 OF T@-i TABLES 
--i--_..___ --_.-__ . -- 

In  order t h a t  the user  may t u r n  t o  the tab les  as ai1 a id  
-2 p_o 

7. 

t o  the assessmen.t of cornpeiwation for pecuniary 17ss, ce r t a in  

decis ions as t o   la$^ and f a c t  (apar t  from the obvious f a c t  t h a t  

the p l a i n t i f f  i s  male or female) must be reached i n  accqrdance 

with existi .ng l e g a l  Grirrciples." 

rjur-a t i ojl-sf- ->-ass. 
8. It  w i l l  be a matter of evidelrce i n  the in s t an t  case 

whether the l o s s  w i l l  continue tkroushout l i f e  or only t o  

3 



the  age of 65 i n  the case of" males or t o  60 i n  the csse of 

females - these being the retirement ages which have been 

assumed ii: the preparat ion of the tab les .  

9. The evidence i n  a p a r t i c u l a r  case mays o f  course, be 

t h a t  the p l a i n t i f f  would have r e t i r e d  a t  some age other  than 

60 or 65. 

age does n o t  f i t  the ages assumed there  i s  no means by which 

an apGropriately adjusted f igu re  can readi ly  be ascer ta ined 

f rom the attached tab les  - i n  such a case the assis tance o f  

If t h i s  i s  s o  and the i n s t a n t  p l a i n t i f f ' s  r e t i r i n g  

an actuary would be necessary. 

e_n The assessment o f  ne t  10ss-g-rnin~~ 
The incidence of tax 

_Y=__I-- -- 

I O .  In accordance with the pr inc ip le  i n  13BLTS. v ,  gg-urls 

[I9561 A.C. 185 i t  i s ,  a s  re fer red  t o  i 2 - i  paragraph 2 above, 

the p l a i n t i f f ' s  net  l o s s  a f t e r  tax t h s t  h?.s t o  be compensated, 
r a t e  of 

This net  l o s s  i s  to be ascer ta ined by compariii& the/earnings 

l e s s  tax  before the accicteiit with the/earnings l e s s  t ax  a f t e r  

the t r i a l ,  

an agreed Figure) .  

11 0 It follows tha-l; i t  w i l l  be necessary f o r  the user  o f  

the tab les  ir, a l l  cases:- 

r a t e  o f  

(Pre- t r ia l  l o s s  of earnings i s  almost invariEbly 

r a t e  of  
(a) t o  ascer ta in  the p r e - a c c i d e n t / e ~ r ~ ~ i n g s  l e s s  tax 

ra.te o r  
( b )  t o  estimate the post- t r ia l /earnings l e s s  tax 

I n  the r e s u l t  the ilet 103;s f o r  which the p la i r i t i f f  
r 

will be err t i t led t o  receive cornpensatiolr w i l l  be the balance 

of ( a )  over (b)  above and the tables  w i l l  enable the .use r  

t o  a sce r t a in  the preseat  c a p i t a l  

..'here the p l a i n t i f f  has suffered 

earcing capacity,  ( b )  above w i l l  

value o f  such i.;et loss.: 

a t o t a l  l o s s  of earnings or 

be n i l .  

4 



Con? t a n t  o r  J i c - ~ g ~ s ~ ~ , g a ~ @ g s  

1 2 0  There eiTters i n t o  the  es t imate  o f  f u t u r e  n e t  earnings 

the quest ion whether, i i ~  the  insta '3t  case ,  the f u t u r e  income 

-- 

i s  l i k e l y  t o  remain cons tan t  o r  wliether i t  must be deemed 

t o  inc rease ,  ( 2  1 

13. The s e t s  of t a b l e s  under paracraL3hs 5 (b )  and 5 (d )  above 

(which a r e  -cri_nted on green s h e e t s )  a r e  orovided. for t h e i r  

-3otei:tisl use i n  cases  where the  u s e r  rnay f i n d  t h a t  the loss 

of  iiicome w i l l  not  remaiG cor;stant aild. where he may wish t o  

be aided i n  assessii lg as p r e c i s e l y  a s  i s  poss ib l e  the  impact 

oi? t he  t o t a l  award of i nc reases  i n  the  annual loss of  n e t  

income 

I n  many cases  t h a t  a r i s e  i n  p r a c t i c e  the  inc reases  i n  

the  income l o s s  w i l l  no t  follow a simgle uniform pe t t e rn .  

Changes may occur,  f o r  example, a t  i n t e r v a l s  of longer  than  a 

year or occur a t  d i f f e r z n t  rRtes .  Cor such cases  tne  t a b l e s  

rnake 110 provis ion .  Their usefulTess i s  l i m i t e d  t o  cases  where 

the increase  ii; ai..xlual n e t  loss i s  uniform throughout the  

yer iod  o r  t he  u s e r  of' the t a b l e s  decides s o  t o  t r e a t  i t ,  a s  a 

'3 r a c t i  c a1 a:?-? r ox i ma t i on 

I 4 I, 

used i n  seve ra l  s i t u a t i o n s  which may r e s u l t  i i : i  afi i x r e a s e  of 

The tE.bles :;)rinted 011 greez  shee t s  a r e  capable of beixig 

the  riet annual l o s s  and accordingly the  usela caii employ t h m  

i n  order  t o  give e f f e c t  t o  a v a r i e t y  of f a c t o r s ,  notably:-  

( a )  t he  ex is tence  o f  a sa l a ry  s c a l e  ij. :  t h e  pre- 

accidefit employmerit o f  the  i n s  tmt p l a i n t i f f  
_=> - . _._ n______=--:=--I_;F*-.- . _  ._._- --- -.--.---- 

( 2 )  In  cases  v7here the  f u t u r e  l o s s  of ixet earn.iii:;s i s  l i k e l y  
t o  decrease,  MO a s s i s t ance  ii-- i t s  c a l c u l z t i o n  c a ~ .  be 
der ived f r o m  the  t a b l e s .  

5 



r e f l e c t i n g  increasing sei i ior i ty  and promotion 

iiicreasing product ivi ty  on a nat ional  or 

industry-wide scale  r e su l t i ng  iil an increase 

of ac tua l  earzings iri the  fu ture  

(b)  

( c )  general in f la t io i i  i;i the fu ture  o f  wages, 

s a l a r i e s  and professional  incomes 

( d )  a combina.tion of some or all of these Factors.  

$ i i t h  regard t o  the f ac to r s  under (b)  aird ( c )  above, the 

l ega l  posi t ioi?  under the ex is t ing  law i s  t h a t  the court  i s  

under rLo duty t o  take accou:it o f  iriflatioyi o r  the e f f e c t s  o f  

increasing product ivi ty  nor i s  i t  precluded froi,i doiiig so .  

15. The t ab le s  ,,riizted on greei; sheets  have been pre;qared 

on the assumptior, of  a 5;; uriiform compound increase i n  the 

ne t  annual income. However, t h i s  ,3?rticular Tercectage i s  

!mrely i l l u s t r a t i v e  2.nd has been chosen only for the sake of 

convenieiice i i 7  the  sense t h a t  i t  i s  believed t o  be applicable ' 

8.t the  present  t i ne  t o  a r e l a t i v e l y  la rge  iiu-rber of  cases. 

It should also be noted t h a t  iTiO assumption has beea made as  

t o  the proportion o f  the i l l u s t r a t i v e  57; increase which is  

a t t r i b u t a b l e  t o  any o f  the f ac to r s  mectioiied i:: paragraph A4 

above 

1 6 .  In some csses  the court may take the view t h a t  the 

increase w i l l  be less than 5 , )  3nd i u  others  t h a t  i t  nay be 

more. I n  such cases an a-qroximate r e s u l t  c a ~  be obtained 

by a. >x?oc'ess of in te rgola t ion  be tweez, the white 8i1d p e e l ;  

t ab les  o r  'by a. _,recess of extrapolat ion (See E x a q l e s  2 ai:d 

3 ii ,  pa rapaph  30 below). 

6 



T a s c o u r i  t rat 5 r a r  o s-s and, t, 

47. As the  law s t a d s ,  the tour%, in assessil ls  the lump 

sum mount payable t o  the l i l a in t i f f  ir= respect  of l o s t  fu ture  

earnings,  i s  required to assume that  the lump sum w i l l  be 

icvested s o  as  t o  produce income znd t o  take accouct o f  t h i s  

-=  c* 

income as a f a c t o r  co%->tributing t o  the rei2lacement o f  the 

p l a i n t i f f ' s  l o s s .  

78. liere a c t u a r i a l  techniques are  employed as an a id  t o  

the assessment, the method by which the court  can give e f f e c t  

t o  t h i s  f ac to r  i s  by discoui-itirig for accelerated payment the 

t o t a l  l o s s  o f  net  income over the r e l eva r t  period, 

here ac tua r i a l  techniques are  xot  employed the usual  

metliod of giviri;; e f f e c t  t o  t h i s  f ac to r  has bee,: t o  multiply 

the aiinual net  l o s s  1:ot by the t o t a l  number o f  gears i n  respect  

o f  which the  l o s s  i s  t o  be compexated but  by a reduced 

mul t ip l ie r .  IC e f f e c t  the multij3lier has been reduced t o  

provide, i n t e r  a l i a ,  a discount for accelerated pyment.  

The following tab les  ca t e r  exclusively f o r  the f i r s t -  

mentioned method of taking account or" the income t o  be 

obtained from investii,:: the dalfiages award - and for no o ther .  

19. 

the court  w i l l  s e l e c t  the appropriate dii3coun.t r a t e  on the ' ' .  ' 

bas i s  of i t s  f indings ov. two differexit points  1iarnely:- 

The tab les  have been prepareti on. the  assumption' that  

(a) the gross animal r a t e  a t  which the lump sum 

assumed t o  be invested w i l l  produce income 

and 

the i-;.et r a t e  2.t which such iccome w i l l  accrue 

t o  , the  p l a i n t i f f  a f t e r  makinc the appropriate 

- 

- 

(b) , ,  
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deductior: for any tax payable on the income 

derived from investirLg the lump sum award, 

20. It i s  f u r t h e r  assumed tha t  i n  a case where the user  

has decided i n  h i s  o\;m mind c o t  spec i f i ca l ly  t o  make allowance 

f o r  any increcse i n  the fu ture  l o s s  because of i n f l a t i o n  o r  

increased product ivi ty ,  he w i l l  t u rn  t o  a t ab le  based or: an 

i i i t e res t  r a t e  which a t  the date  o f  t r i a l  qqroximates  t o  the 

average gross y ie ld  obtainable on grovth-oriex!tated equ i t i e s  ~ 

A t  the present time th i s  i s  about 55. 

The undeplyicg reaso1;in.g here is  t h a t  as no allowance 

i s  being spec i f i ca l ly  made f o r  the impact of in f la t ior ,  il; 

ca lcu la t ing  the y l a i n t i f f '  s ne t  annual l o s s  a prudent 

p l a i x t i f f  would be expected t o  choose, OP be advised t o  choose, 

investments f o r  h i s  damages which provide some hedge against  

iiif 1 a t  ion. 

21 e Xqually, where the user  has decided t o  a l low9 when 

assessic6 the g l a i n t i f f ' s  annual l o s s  o f  net  income for a 

constant annual increment renresez t i ng  =le&j a salary sca le  

or changes of s a l a ry  o r  wages or, promotion (and r& a t  the" 

sane time ' t o  allow f o r .  the  impact" of  i r i f ' l a t ion . )  he would, 

according t o  the assumptions uiiderlyirg the preparation of  

the t ab le s ,  l ikewise s e l e c t  8 t ab le  a t  a low discount r a t e ;  

the-. reasoning being the same 3.8 iridicated in. the  preceding 

paragraph. 

22 <: 

assurqt ion t h a t  i:n cer ta i~r .~  cases the iiser of the tab les  will 

have decided ic his o m  m i i - i d  t h a t  it would be r i g h t  

spec i f i ca l ly  t o  take account o f  8.n increase iii the p l a i n t i f f ' s  

. .  

. .  . .  
7 Coiwersely the tab les  have been prepzred 03. the fu r the r  

. @  

. .  . .  
( .  



fu ture  l o s s  o f  income a r i s ing  from the impact o f  i n f l a t i o n  

al;d/or an assumed increa.se i n  product ivi ty .  In such cases 

he w i l l ,  ::Then considering the question of the p l a i n t i f f ' s  

assumed investment income s e l e c t  t o  begin with a tab le  based 

on a discount r a t e  which a t  the time o f  t r i a l  approximates 

t o  the average gross yie ld  on Goverimeiit s e c u r i t i e s .  P.t the ' 

present  time th i s  i s  9$ o r  theresbouts.  

The reasor,ing which underl ies  t h i s  assumption i s  t h a t ,  

allowance being spec i f i ca l ly  made f o r  the e f f ec t s  of' i n f l a t i o n  

and/or a r i s e  i n  woduct iv i ty ,  i t  i s  ne i the r  rzecessary nor 

would i t  be f a i r  t o  the defendant, t o  a l low the p l a i n t i f f  t o  

provide himself w i t h  a second hedge 8,ainst i n f l a t i o n  by 

invest ing ifi growth-orientated s e c u r i t i e s  producing a low 

yield.  

23 * S t i l l  according t o  the assumpti uncleplying the 

tab les ,  the se lec t ion  of a t ab le  a t  e i t h e r  a loi i  o r  high 

discount r a t e  as envisaged i n  paragraghs 20-22 above is not  

the l a s t  s tep  in  the se l ec t ion  of the f i n a l  t ab le  froG which 

the c a p i t a l  value,  a t  the date  of t r i a l ,  of the  p l a i n t i f f ' s  

annual net  l o s s  can be read off. 

There s t i l l  remains t o  be considered (as  indicated i n  

paragraph 19:b) above) the incidence of taxat ion upon t h e  

p l a i n t i f f ' s  assumed investment income, i . e .  the  ne t  r a t e  of 

discount which shoulli be used i n  the calculat ion of  the 

present  value of the l o s s .  If the inciaexice of taxat ion on 

the investment income were l e f t  out of  accou-nt, the amount 

dest ined t o  compensate the pia-intiff f o r  h i s  annual net  l o s s  

- 

< *  - 

of income would be reduced by giving c red i t  f o r  h i s  pross 
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investmer,t income - a r e s u l t  which would be u n r e a l i s t i c ,  

except i3 a case where the p l a i n t i f f  i s  not l i a b l e  t o  

taxat ion a t  a l l .  

The pos i t ion  may be summed up by saying tha t  the lump 

sum f o r  pecuniary l o s s  should be assumed t o  be that  c a p i t a l  

sum which, i f  invested a t  the r a t e  assumed by the court ,  w i l l  

be s u f f i c i e n t  t o  meet, by recourse t o  bo th  cap i t a l  and & 

investment income, the p l a i n t i f f ' s  annual l o s s  over the 

per iod covered, It should be s t r e s sed  t h a t  a recourse t o  

both sources has been taken i n t o  account i n  the construct ion 

of the  tzb les .  

24 0 To determine the  precise  r a t e  a t  which the p l a i n t i f f ' s  

not ional  investment income k . I i l 1  be taxed xrould be an extremely 

complicated process; for a precise  ca lcu la t ion  would- have t o  

take in to  account any hypothet ical  changes i n  the p l a i n t i f f ' s  

tax pos i t ion  f rom time t o  time (e.g. 012 the termination of 

ce r t a in  allowacces),  as wel l  a s  assumptioi-is as t o  fu ture  

changes i n  the r a t e  of taxat ion.  

I n  the preparat ion of the  whole s e t  o f  t ab l e s  it has 

been assumed t h a t  i n  the ty-pe of case which i s  su i t ab le  for 

t h e i r  appl icat ioa the court  w i l l  f i n d  it  unxtecessary t o  

determine w i t h  a very high degree of :?recision the incideme 

of taxat ion upoii the p l a i n t i f f ' s  notiorial investment income, 

and t h a t  the court  w i l l  be content t o  a r r ive  on t h e  avai lable  

evidence a t  the a;Jproximate average r e t e  a t  which the 

investment income should be assu-med t o  be taxed. It i s  f u r t h e r  

assumed t h a t  i n  s e l ec t ing  ac approximate !average r a t e  the 

user  of the  tab les  w i l l  address h i s  m i i i d  t o  the impact of the 



' .  

whole award (including any award t h a t  may 3e mzde f o r  non- 

pecuniary loss) upon the p l a i n t i f f v  s tax  posi t ion.  

2 5 -  To give an. i l l u s t r a t i o ~ ;  o f  how t o  make s.lloivance f o r  

the taxat ion of the p l a i n t i f f ' s  not ional  investment income; 

i f  the user  were t o  s e l e c t  3. 92;; t ab le  (see :jaragraph 22 above) 

and came t o  the conclusioi? t h a t  the p l a i n t i f f ' s  investment 

ir,come on the g l o b a l  award (includin=, Where appropriate non- 

pecuniary l o s s  and other i tems) would be taxed dt the present  

standard r a t e ,  he would i i l  the  f i n a l  r e s u l t  s e l e c t  a Ys t ab le  

a s  represent ing the groper net  i n t e r e s t  r a t e ;  

present standard r a t e  of iricome tax ,  income a t  the gross r a t e  

of 9$ would be equivalent t o  a net  income r a t e  o f  about 5%;. 

f o r  a t  the 

GeIieral cont ingenc i e 2  

26. As a matter of p rac t i ce  the courts  usual ly  make a 

f u r t h e r  deduction from the  amount destined t o  compensate the 

p l a k t i f f  for his  loss of fu tu re  earnings. T h i s  deductioii i s  

ir, respect  of the risks and v ic i ss i tudes  common t o  other 

earners of iiicome ( i ixluding the ins tan t  p l a i n t i f f )  such as  

s ickness ,  accident (othei. thax the accident giving r i s e  t o  

the ins tan t  p l a i n t i f f ' s  c la im),  trade disputes ,  ar,d other 

unforeseeable factors. ,  a i l  o f  which may r e s u l t  i n  a temporary 

l o s s  o r  reductior, o f  income. In  makixg allowance For these 

contingencies where ac tua r i a l  evidence h3.s not been given the 

courts  have e i t h e r  made a fu r the r  reduction i n  the lPmult ipl ier ' s  L 

o r  they have applied a fu r the r  percextage reduction t o  the 

assessment already adjusted f o r  "accelerated payment" ( i . e .  

f o r  the p l a i n t i f f '  s assumed investment income) Zxcept, o f  

course, f o r  average mortal i ty  r a t e s ,  the tab les  make 117 



allolaance f o r  these general  contingencies. 

27.  

tables ,  a f t e r  he has calculated the p l a ixL t i f f t s  net  armual 

loss and, by aj?plying the appropriate discount,  has replaced t h a t  

loss by a c a p i t a l  value takin2 account of the  p l a i n t i f f ' s  

assumed net  iiivestmeiit income, s t i l l  wants t o  make allowance 

for "general contingencies", he callnot find! guidance as t o  

It follows t h a t , i f  i x  any give:? cnse the user  o f  the 

the appropriate  fu r the r  reduction i n  the t ab le s  themselves,, 

If the case came t o  t r i a l  the court  would i n  every such case 

have t o  decide for i t s e l f  what the appropriate f u r t h e r  

reduction should- be. 

- 

The only guidance t h a t  those by whom 

the tab les  have been prepared cair give i s  t o  the e f f e c t  t h a t  

the f u r t h e r  reductioii for ge;.:eral contingencies should- be 

within the range of 2-4,'; of the  capitsl.1 value obtt, 2ined from 

the tables .  

indicated would be acpropriate  t o  a p l a i n t i f f  wh3 

F o r  example, a. higher percentage within the range 

(a)  e i t h e r  i s  i n  an occupatio:. ::rith a bad record of 

s t r i k e s  o r  redundancy, or 

(b)  while not being i: person of sub-standard hea l th  

o r  2 persor; whose expectation o f  l i f e  has been 

reduced by the accident ,  has a medical h i s t o r y  

showing t h a t  even before the accident he had a 

more than average propeis i ty  t o  losses  o f  

employment through some recur rec t  coxidition, such 

as  bouts o f  zsthma. 

Conversely a reduction near the lorJer end o f  the range 

indica.ted would be apgropriate for a person o f  normal hea l th  

enjoying conditions o f  s tab le  employment. 

12 



28 here the p l a i n t i f f ' s  heal th  both before  ani? a f t e r  the 

accident hps beet) substandard iil tlie sense o f  bein:, lower than 

the average s t a t e  of  hea l th  rhicii i s  r e f l ec t ed  ir, t h e  J.hglish 

Life  Table 30- 12; and. s imi la r ly ,  where the a.ccidez7-t i t s e l f  

r e su l t ed  i l i  a dirnim-tiol; o f  the p l a i i l t i f f ' s  expectation o f  

l i f e ,  the attached ttl.,bles are  not ,  without some fu r the r  

guidacce, su i t ab le  t o  serve as a bas i s  of  the cour t ' s  

calculat ions They require  t o  be supplemeiited by the advice 

o f  an actuary based on. medical evidence. 

3 UXJ,$!.2Y 

29. AfTer the user  of the tab les  has reached the decisions 

explained i n  paragra-phs 7-28 shove (which demonstrate as 

must be s t ressed ,  t ha t  the s teps  ii: s e l ec t i cg  the table  

appropriate t o  a g a r t i c u l a r  case involve P number o f  

i n t e r r e l a t e d  decis iops) ,  the ac tua l  method o f  se lec t ing  the 

f i n a l  table  can be sunmarized as  follows :- 

( a )  i7irs-t comes the  se l ec t ion  o f  the 32 tab les  f o r  

malecor female p i a i n t i f f s  RS the case may be. 

(b)  From t h i s  s e t  of 32 ta.bles, tlie next choice 

l i e s  between the 16 tabres  f o r  losses  continuing 

throughout l i r e  and the 16 tab les  f o r  losses  

conticuin; t o  a giveii age, 

In  the stt?.,) o f  s e l ec t i ac  the tzb le  with the ( c )  

apgropriate gross r a t e  of  discount three 

al terI ia t ive courses are  opeii. I t  C2i: be 

decided t o  use the tab les  with 20 b c i l t - i n  

f a c t o r  f o r  iricrements a t t r i b u t a b l e  t o  a salary 

sca le  i laf la t ion o r  other  causes ( the white 

t ab le s )  br t o  use the -cables which have such 



a f a c t o r  (the' green t a b l e s ) .  If the white t ab le s  

a re  chosep the user  would, Dccording t o  the 

assumptions underlying the tab les  then s e l e c t  

a t ab le  with a low discount r a t e .  If the green 

tab les  are  chosen g-olsx t o  give e f f e c t  t o  the 

exis tence o f  a salary scale  o r  changes i n  earnings 

on promotio:: md not t o  giTjle e f f e c t  t o  the impact 

of increasing product ivi ty  o r  inflP.tion, thei?, as 

explained i n  pzragraph 20 above, a low discount 

r a t e  would s t i l l  be aiJpropris te .  If the green 

t ab le s  are  choseii spec i f i ca l ly  s o  as t o  give 

e f f e c t  t o  the impact of increasins  product ivi ty  

o r  inflatiol- , ,  then a high discount r a t e  would be 

selected.  

F ina l ly ,  and s t i l l  on the assumptions underlying 

the tables  whichever gross discount ra.te has been 

chosei.1 t h i s  must be reduced t o  a c e t  discount r a t e  

i n  order t o  a l l o w  for the pa r t i cu la r  tax 

considerat ior  t h a t  the p l a i n t i f f  m a y  have t o  pay 

iucome tax  on the inccme f rom the iiivestmezt of 

his  award, The tab le  for the  c e t  r a t e  of  discount 

thus Fi i - iul ly  arr ived a t  w i l l  be the table  

appropriate for ca lcu l? t ing  the present c a p i t a l  

value o:C the  i l ls tant  p l a i n t i f f ' s  f'uture l o s s  of 

i~come.  

_n_ 

", . .  

30. The f o l l o w i ? i g  examples are  given i n  order fu r the r  t o  

explain the use of the  t a b l e s ,  no account being taken of 



general  cont i rgencies .  Yor i l l u s t r a t i v e  purposes they are  

based on the following assumptions: 

That i f  i t  is  decided t o  use the tab les  with no bu i l t -  

i n  f a c t o r  for i M l a t i o n  and other  increments ( the  white 

t a b l e s ) ,  the low i n t e r e s t  r a t e  selected at the  present 

time ~rould be 5$* 

ThL1.t i f  i t  i s  decided t o  use the tab les  xliich hzve such 
c, 

a f a c t o r  ( the green t a b l e s ) ,  then 

(i) i f  the green tab les  are  chosen as a convenient 

way t o  take account of i n f l a t i o n  the high i n t e r e s t  

ra.te selected a t  the present  time ri;ould be g;,;. 

i f  the greejl t ab les  z re  chose2 so le ly  t o  give 

e f f e c t  t o  increases i n  sa l a ry  r e su l t i ng  f rom 

factolas other  than ififlatioi;,  the lo1x i n t e r e s t  

(ii) 

,'\ 

r a t e  selected a t  the prese;:t tiGe vould be 5s. 
e. . 

Example I 

A farm labourer aged 43 suf fers  :jermai-ient anma1 loss 

o f  earnings o f  g700 gross. He ~;vould have r e t i r e d  c ? t  age 65. 

He pays negl igible  income tax ,  It i s  i ? O t  desired t o  take 

s9ec i f i c  accoui2t of' i n f l a t i o n ,  

The a p r o p r i a t e  tc?ble i s  ths Iwhite table  a t  5 i n t e r e s t  

f o r  a male l i f e  ai:d f o r  a l o s s  coi-tti:iuizz u n t i l  zge 65, i . e .  

Table Xo. The ajpropriate  f i2ure  from the tab le  for 

each $100 per amium l o s s  i s  '31 ,259. 

Thus the  presei?t value of the p l a i n t i f f ' s  prospective 

l o s s  i s  7 t imes  21,259, i . e .  $8,813. 



Fxample 2. 

A compaay executive aged 5 ,  su f f e r s  a permanent annual 

l o s s  of eariiings of 52,000 net  a f t e r  deduction o f  tax. He 

would have r e t i r e d  a t  age 65. It  i s  desired- t o  take account 

Of the f a c t  t h a t  under the operation of a sa l a ry  scale  h i s  

earnings would have increased a t  the r a t e  of 2$$ per annum 

compound, but  i t  i s  not  desired t o  take account of i n f l a t i o n .  

It i s  assumed t h a t  the p l a i n t i f f  w i l l  su f fe r  t a x  a t  the 

stamlard r a t e  017- the  investment income from h i s  damages award 

thus reducing the gross i n t e r e s t  r a t e  of  5;; t o  a net  i n t e r e s t  

r a t e  of 373. 

It i s  necessary t o  der ive the  f igure  for a r a t e  of  

increase o f  23% per  annum by @terpGlation_ between the 

appropriate f igure  for a comtan t  l o s s  and tlist for a l o s s  

increasing a t  5;.: per  ar-num. The appropriate t ab le s  are a t  

3:; i c t e r e s t  for a male l i f e  with l o s s  continuing u n t i l  age 

65, and the in t e rno la t ioq  required w i l l  be between the white 

tab le  and the green t ab le ,  i . e .  Tables Nos. and 

The f igu res  f o r  each i : I O O  loss are' f rom the  37; white 

table  ~ 3 , 0 4 8  2nd from the 37; green tab le  ~ S l , ~ l + 7 ~  s o  tha t  t he  

f igu re  f o r  a l o s s  increasing a t  2%; ?er annum i s  tha t  half  

way between these two f igu res ,  i . e ,  21,248. 

Thus the present  value of the  p l a i n t i f f ' s  propsective 

l o s s  i s  20 times S1,248, i . e ,  G24,960. 

$&gmle 2 
The f a c t s  here a re  as i n  Example 2 above but  i t  is  

desired not only t o  allow for sa l a ry  increments a t  the 

annual r a t e  of 2%; but  a lso t o  take account o f  the p r o b a b i l i t y  

16 
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t h a t ,  because of i n f l a t ion ,  the p l a i n t i f f ' s  sa la ry  would 

have been increased by a f u r t h e r  3; per acnum, i . e ,  he would 

have enjoyed a t o t a l  aiinua.1 increment o f  72%;. 011 t h i s  bas i s  

the gross i n t e r e s t  r a t e  of 9$ would reduce i n  order t o  a l low 

for income tax t o  a ne t  i n t e r e s t  r a t e  o f  5s. 

I t  i s  necessary t o  derive the f igure for a rate of 

increase of 73,: per  annum by extrapolatiox? from the 

appropriate f igure  for a coiwtant l o s s  Fmd that  f o r  a loss I 

increasing a t  51: per annum. The appropriate tab les  are a t  

5% i n t e r e s t  for a male l i f e  with l o s s  continuing u n t i l  age 

65, and the extrapolatiol ,  required w i l l  be  from the white 5% 
tab le  and the greei? 71; t ab l e ,  i . e .  Tables N o s , ,  and 

The f igures  for each $100 l o s s  are from the 5% white 

t ab le  $933 and f rom the 5% green tab le  SI  ,269, s o  t ha t  the  

f igu re  for a l o s s  increasing a t  79% per annum i s  obtained by 

adding t o  the green table  figure one half  of the difference 

between the f igures  from the white table  and green t a b l e s ,  

This difference i s  LC336, s o  that orLe h a l f  of the difference 

is  $168 mid if t h i s  i s  added t o  the green t ab le  f igure  of 

53,269 the  r e su l t i ng  f igure  i s  .€1,4-37. 

Thus the y e s e n t  value of the p l a i n t i f f ' s  prospective 

loss is, 20 times S1,437, i . e .  528,740. 


