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FAMILY LAW 

JURISDICTION I N  MATRIMONIAL CRUSES 

INTRODUCTION 

1 .  I t e m  X I X  of o u r  Second Programme, p u b l i s h e d  on 
2 5 t h  J a n u a r y  1968 r e q u i r e s  u s  t o  u n d e r t a k e  a comprehensive 
examina t ion  of f a m i l y  l a w  iv i th  a view t o  i t s  s y s t e m a t i c  re form 
and  e v e n t u a l  c o d i f i c a t i o n .  The p a r t i c u l a r  q u e s t i o n  w i t h  which  

t h i s  Pape r  i s  concerned  i s :  upon what basis, should  o u r  c o u r t s  
e x e r c i s e  j u r i s d i c t i o n  i n  ma t r imon ia l  c a u s e s  and ,  i n  p a r t i c u l a r  
i n  d i v o r c e  s u i t s ?  Although we have found i t  n e c e s s a r y  t o  
d i s c u s s  t h i s  a t  some l e n g t h  w e  have sough t  t o  a v o i d  undue 
t e c h n i c a l i t y  and t h e  voluminous c i t a t i o n  of a u t h o r i t y .  The 
Paper  d o e s  not  c o v e r  j u r i s d i c t i o n  i n  n u l l i t y  o r  d e c l a r a t i o n  of 
s t a t u s ,  no r  t h e  q u e s t i o n  o f  t h e  r u l e s  f o r  t h e  r e c o g n i t i o n  by 
o u r  c o u r t s  of f o r e i g n  ma t r imon ia l  decrees;  these w i l l  form 
t h e  s u b j e c t  of l a t e r  P a p e r s .  

2 .  I n  a d d i t i o n  t o  d i s c u s s i n g  the  bas i s  on w h i c h  t h e  E n g l i s h  
c o u r t s  shou ld  assume j u r i s d i c t i o n ,  r e f e r e n c e  w i l l  have t o  be 
made t o  t h e  q u e s t i o n  of " c h o i c e  of l a w " ,  i . e .  what  sys tem of  
s u b s t a n t i v e  l a w ,  a s  r e g a r d s  grounds  and b a r s ,  shou ld  t h e  E n g l i s h  
c o u r t s  a p p l y  when they  do assume j u r i s d i c t i o n ?  A t  p r e s e n t ,  
E n g l i s h  c o u r t s  a lways  a p p l y  E n g l i s h  domes t i c  l a w  i n  such cases. 
Though, as  w i l l  a p p e a r ,  w e  do n o t  s u g g e s t  t h a t  t h i s  shou ld  be 

changed,  i t  c l e a r l y  i s  a q u e s t i o n  which  demands c o n s i d e r a t i o n .  
But t h e  pr imary  q u e s t i o n ,  t o  which we f i r s t  t u r n ,  i s  t o  
de t e rmine  i n  what, c i r c u m s t a n c e s  d i v o r c e  j u r i s d i c t i o n  shou ld  be 

a s  sumed . 
3 .  A t  t h e  o u t s e t  w e  w i s h  t o  acknowledge t h e  most v a l u a b l e  
h e l p  i n  t h e  p r e p a r a t i o n  of t h i s  Pape r  g i v e n  u s  by D r .  J .H.C.Morris 
of Magdalen C o l l e g e ,  Oxford,  and by P r o f e s s o r  A . E .  Anton and 
M r  A.M. J o h n s t o n ,  Q . C . ,  o f  t h e  S c o t t i s h  Law Commission. Though 
t h e  Pape r  h a s  been prepared i n  t h e  c l o s e s t  c o l l a b o r a t i o n  w i t h  

t h e  S c o t t i s h  Law Commission i t  has d e l i b e r a t e l y  been d r a f t e d  

i n  terms of E n g l i s h  Law a s  w e  u n d e r s t a n d  t h a t  t h e  S c o t t i s h  
Commission w i l l  c i r c u l a t e  t h e i r  own Pape r  e x p r e s s e d  i n  terms 
more f a m i l i a r  t o  S c o t t i s h  lawyers .  



DIVORCE 

THE PROBLEM 

4. I n  t h e  vas t  m a j o r i t y  of d i v o r c e  c a s e s  no j u r i s d i c t i o n a l  
problem a r i se s .  Both p a r t i e s  w i l l  be B r i t i s h  s u b j e c t s  and 
c i t i z e n s  of  t h e  Un i t ed  Kingdom, who married i n  England and 
have  been r e s i d e n t  and domic i l ed  i n  England a l l  t h e i r  married 
l i f e .  I t  i s  o n l y  i n  a m i n o r i t y  of cases t h a t  a f o r e i g n  
e lement  comes i n t o  t h e  p i c t u r e .  But w i t h  t h e  ease of  f o r e i g n  
t r a v e l ,  t h e  i n c r e a s i n g  number of p e r s o n s  a c c e p t i n g  employment 
a b r o a d ,  t h e  i n f l u x  of  permanent o r  temporary immigrants ,  and 
t h e  o u t f l o w  o f  permanent o r  temporary  e m i g r a n t s  t h i s  m i n o r i t y  
i s  growing w i t h  some r a p i d i t y .  The q u e s t i o n  is:  when i s  t h e  

c o n n e c t i o n  w i t h  t h i s  c o u n t r y  of the.  p a r t i e s  and t h e i r  marriage 
s u f f i c i e n t l y  c l o s e  t o  make i t  d e s i r a b l e  t h a t  o u r  c o u r t s  shou ld  
have j u r i s d i c t i o n  t o  d i s s o l v e  t h e  mar r i age?  

5 .  I n  answer ing  t h i s  q u e s t i o n  one h a s  t o  look  b o t h  t o  t h e  
claims o f  a c o u n t r y  t o  e x e r c i s e  j u r i s d i c t i o n  t o  d i s s o l v e  a 
marriage, and t o  t h e  claims of t h e  p a r t i e s  t o  a marriage t o  
invoke  i t s  j u r i s d i c t i o n  t o  do so .  A s  regards t h e  f o r m e r ,  a 
c o u n t r y  might f a i r l y  claim t h a t  i t  w a s  e n t i t l e d  t o  e x e r c i s e  
j u r i s d i c t i o n  if i t  w a s  concerned w i t h  t h e  broken  m a r r i a g e  o r  
w a s  l i k e l y  t o  be concerned  w i t h  i t s  c o n t i n u a n c e  o r  w i t h  t h e  
consequences  of i t s  d i s s o l u t i o n .  T h i s  s u g g e s t s  t h a t  t h e  most 
a p p r o p r i a t e  tes t  of j u r i s d i c t i o n  shou ld  b e  t h e  n o n - t r a n s i e n t  
r e s i d e n c e  o f  t h e  p a r t i e s .  I t  i s  t h e  a u t h o r i t i e s  o f  t h e  c o u n t r y  
where t h e  p a r t i e s  a re  l i v i n g  t h a t  w i l l  have t o  dea l  w i t h  such 
mat ters  as  cus tody  of  c h i l d r e n ,  f i n a n c i a l  p r o v i s i o n  f o r  t h e  
w i f e  and c h i l d r e n ;  s o c i a l  s e c u r i t y ,  a n d ,  i f  t h e  p a r t i e s  c o n t i n u e  
t o  l i v e  t he re ,  w i t h  t h e  r e g u l a r i s i n g  of  t h e  subsequent  u n i o n s  
of one o r  bo th .  Again ,  many c o u n t r i e s  p l a c e  great emphas is  on 
c i t i z e n s h i p  a s  t h e  d e t e r m i n a n t  of c i v i l  s t a t u s .  I n  such 
c o u n t r i e s  a t e s t  based on c i t i z e n s h i p  would be a 2 p r o p r i a t e .  
A s  regards t h e  claims of  t h e  p a r t i e s  t o  invoke  j u r i s d i c t i o n ,  
a p e r s o n  would e x p e c t  t o  be a b l e  t o  invoke  t h e  j u r i s d i c t i o n  
of t h e  c o u r t s  of t h e  c o u n t r y  t o  which he regards h imse l f  as  
b e l o n g i n g .  Here a g a i n  both  r e s i d e n c e  and n a t i o n a l i t y  a re  of  
o b v i o u s  r e l e v a n c e  a s  i n d i c a t i o n s  of be long ing .  There are ,  
however,  many p e o p l e  who s t i l l  regard themse lves  as  be long ing  
t o  a c o u n t r y  d e s p i t e  t h e  f ac t  t h a t  t h e y  are n o t  r e s i d e n t  there 
o r  may n o t  be c i t i z e n s  of i t .  We have i n  mind f o r  example,  



t h o s e  e x p a t r i a t e s  f rom t h i s  c o u n t r y ,  who, though l i v i n g  abroad  
sometimes a lmost  permanent ly ,  y e t  r e g a r d  themse lves  a s  
"be longing"  t o  England. 

DANGERS TO BE AVOIDED 

P r o l i f e r a t i o n  of Limping M a r r i a g e s  

6 .  The  e x p r e s s i o n  " l imp ing  mar r i age"  h a s  been co ined  to.  
descr ibe a marriage recogn i sed  by one system o f  l a w  b u t  no t  
by a n o t h e r .  There a r e  two extreme v iews  which  c a n  be  h e l d  
r e g a r d i n g  such marriages. The one i s  t h a t  t h e y  mat ter  l i t t l e  
and t h a t  so long  a s  a p e r s o n ' s  d i v o r c e  i s  r ecogn i sed  where he 

l i v e s  i t  i s  of no g r e a t  impor tance  i f  i t  i s  not  r e c o g n i s e d  i n  
o t h e r  c o u n t r i e s .  The o t h e r  i s  t h a t  j u r i s d i c t i o n a l  c r i t e r i a  
and c r i t e r i a  f o r  r e c o g n i t i o n  shou ld  be e x p r e s s l y  d e v i s e d  t o  
minimise l imp ing  m a r r i a g e s .  

7. The fo rmer  v i e w  i s  v a l i d  where t h e  p a r t i e s  are n o t  
i nvo lved  w i t h  more t h a n  two sys t ems  of l a w ,  t h a t  of t h e  forum 
g r a n t i n g  t h e  decree and t h a t  o f  t h e  p a r t i e s '  p r e s e n t  r e s i d e n c e .  
The decree w i l l  n e c e s s a r i l y  be r ecogn i sed  by t h e  forum which 
g r a n t e d  i t  and so long  a s  it  i s  a l s o  r ecogn i sed  i n  t h e  c o u n t r y  
where t h e y  l i v e ,  i t  matters  l i t t l e  i f  i t  i s  n o t  r ecogn i sed  
elsewhere. But f rom t h e  n a t u r e  of  s i t u a t i o n s  i n v o l v i n g  a 
f o r e i g n  e lement  there may be  a t h i r d  sys tem of l a w  invo lved  
and t h i s  sys tem i s  o f t e n  r e l e v a n t  t o  such  q u e s t i o n s  a s  bigamy, 
t h e  l e g i t i m a c y  of  c h i l d r e n  and p r o p e r t y  r i g h t s .  Whether o r  n o t  
a t h i r d  system r e c o g n i s e s  a f o r e i g n  decree w i l l  u s u a l l y  have 
impor t an t  r e p e r c u s s i o n s  on such q u e s t i o n s .  

8. Limping marriages have a v a r i e t y  of c a u s e s ,  and i t  i s  
a m i s t a k e  t o  suppose t h a t  a p r u d e n t  c h o i c e  of j u r i s d i c t i o n a l  
r u l e s  can  i t s e l f  e l i m i n a t e  a l l  o f  them. They may o c c u r  
because some sys tems of  l a w  re fuse  t o  r e c o g n i s e  d i v o r c e  a t  
a l l ,  o r  t o  r e c o g n i s e  t h e  d i v o r c e  of  t h e i r  own n a t i o n a l s  o r  
t h a t  of p e r s o n s  whose n a t i o n a l  l a w  does  n o t  p e r m i t  of d i v o r c e .  
They may o c c u r  because  some sys tems make t h e  a p p l i c a t i o n  of  t h e  

?!proper  law"  a condi r , lon  of  t h e  r e c o g n i t i o n  of f o r e i g n  decrees 
and o t h e r  sys tems do n o t ,  o r  a t  l ea s t  have d i f f e r e n t  views as 
t o  what t h e  " p r o p e r  l aw"  s h o u l d  be  i n  t h e  c i r c u m s t a n c e s  of t h e  
case. They may o c c u r  because  a system may r e c o g n i s e  f o r e i g n  
d i v o r c e s  o n l y  when founded upon grounds  known t o  i t s  own l a w .  

9 .  Limping marriages, t h e n ,  w i l l  n o t  n e c e s s a r i l y  be avoided  
by a d o p t i n g  e i t h e r  narrow r u l e s  f o r  t h e  assumpt ion  of 
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j u r i s d i c t i o n  o r  wide r u l e s  f o r  t h e  r e c o g n i t i o n  of f o r e i g n  

d e c r e e s .  Though both  t h e s e  approaches  may h e l p  t o  avo id  such 
marriages,  t hey  w i l l  c o n t i n u e  t o  o c c u r ,  bo th  f o r  t h e  r e a s o n s  
g i v e n  i n  paragraph  8 and because of t h e  d i f f e r e n t  bases of  
j u r i s d i c t i o n  adopted  i n  d i f f e r e n t  sys tems.  A l l  t h a t  E n g l i s h  
j u r i s d i c t i o n a l  r u l e s  can  f a i r l y  be expec ted  t o  do t o  minimise 
l i m p i n g  marriages i s  n o t  t o  g r a n t  d i v o r c e s  on j u r i s d i c t i o n a l  
grounds  which  are  u n l i k e l y  t o  be r e c o g n i s e d  by o t h e r  c o u n t r i e s .  
The p r e s e n t  t r o u b l e  i s  n o t  t h a t  o u r  e x i s t i n g  c r i t e r i a  a re  
unduly  l a x  - t h e y  are n o t  - b u t  t h a t  t h e y  a r e  d i f f e r e n t  from 

t h o s e  of  most o t h e r  c o u n t r i e s  o u t s i d e  t h e  common l a w  w o r l d ,  
and are  e x p r e s s e d  i n  t e r m s  u n f a m i l i a r  t o  t h o s e  c o u n t r i e s .  
These o t h e r  c o u n t r i e s  found j u r i s d i c t i o n  on c r i t e r i a  based on 
r e s i d e n c e  o r  n a t i o n a l i t y  o r  bo th .  We base o u r s  on d o m i c i l ,  a 
c o n c e p t  w i t h  r e f i n e m e n t s  of which f o r e i g n  l awyer s  a re  j u s t l y  
s u s p i c i o u s  f o r  r e a s o n s  which  w i l l  a p p e a r .  F o r t u n a t e l y  t h i s  

d o e s  n o t  add t o  t h e  sum of l imp ing  marriages t o  any g r e a t  
e x t e n t  because  t h e  v a s t  m a j o r i t y  of peop le  domic i l ed  here a r e  
a l s o  r e s i d e n t  here,  o r  Un i t ed  Kingdom c i t i z e n s ,  o r  b o t h ;  and 
most c o u n t r i e s  r e c o g n i s e  o u r  d i v o r c e s  i f  t h e  p a r t i e s  were 
r e s i d e n t s  o r  n a t i o n a l s  o r  both  d e s p i t e  t h e  f a c t  t h a t  t h a t  i s  
n o t  t h e  bas i s  on which  we  assumed j u r i s d i c t i o n .  

Fo rum-Shopp i n g  

10. The  dange r  of "forum-shoppingtr i s  o f t e n  emphasized. 
Forum-shopping i n  t h i s  c o n t e x t  m a n i f e s t s  i t s e l f  i n  two ways. 
T h e  f i rs t  conce rns  s i t u a t i o n s  where a p a r t y  r e s o r t s  t o  a 
j u r i s d i c t i o n  (Nevada f o r  example) s imply  t o  o b t a i n  a d i v o r c e  
because  d i v o r c e  i s  e a s i l y  o b t a i n e d  t h e r e .  I f  E n g l i s h  decrees 
were g r a n t e d  a f t e r  o n l y  a s h o r t  p e r i o d  o f  res idence,  t h e n  
peop le  migh t  come here t o  o b t a i n  d i v o r c e s  - a t  any r a t e  so 
l o n g  a s  t h e  r e s u l t i n g  d i v o r c e s  c o n t i n u e d  t o  be wide ly  
r e c o g n i s e d .  The second a s p e c t  of forum-sh-opping which h a s  t o  
be c o n s i d e r e d  ar ises  where there i s  r e s o r t  t o  a j u r i s d i c t i o n  
n o t  because  t h e  grounds  f o r  d i v o r c e  are  l a x  b u t  because  t h e  

f i n a n c i a l  consequences of a d i v o r c e  are  f a v o u r a b l e  t o  a 
- p e t i t i o n e r .  We have t o  be on gua rd  l e s t  t h e  c o m p a r a t i v e l y  

f a v o u r a b l e  p r o v i s i o n s  i n  E n g l i s h  l a w  r e l a t i n g  t o  a n c i l l a r y  
re l ie f  i n  c o n n e c t i o n  w i t h  ma t r imon ia l  p r o c e e d i n g s  shou ld  
encourage  p e t i t i o n e r s  t o  r e s o r t  t o  t h e  j u r i s d i c t i o n ,  n o t  so  
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much t o  o b t a i n  a n  E n g l i s h  d i v o r c e  as such ,  b u t  rather f o r  t h e  
f i n a n c i a l  re l ief  o b t a i n a b l e .  1 

1 1 .  However, t o o  much impor tance  s h o u l d  n o t  be a t tached  t o  
t h e  d a n g e r s  of forum shopping.  I n  t h e  f irst  place,  most 
f o r e i g n e r s  would f i n d  i t  impracticable t o  spend l o n g e r  t h a n  a 
f e w  weeks i n  England s imply t o  o b t a i n  a d i v o r c e :  s o c i a l  
r e s p o n s i b i l i t i e s  and t i e s  of employment p r o h i b i t  t h i s ,  e x c e p t  
perhaps  i n  t h e  case of a f e w  r i c h  peop le .  I n  t h e  second place,  
i t  i s  most u n l i k e l y  t h a t  England would s u f f e r  f rom a p l ague  o f  
“ m i g r a t o r y  d i v o r c e s ” ,  whatever  t h e  p e r i o d  o f  r e s i d e n c e  
n e c e s s a r y  t o  found j u r i s d i c t i o n ,  so  long  as a r e p u t a b l e  
s u b s t a n t i v e  l a w  of d i v o r c e  i s  a d m i n i s t e r e d  by o u r  c o u r t s .  
These c o u r t s  a t t e m p t  t o  do j u s t i c e  between t h e  p a r t i e s ,  e x e r c i s e  
a q u a s i - i n q u i s i t o r i a l  f u n c t i o n  and o p e r a t e  a c c o r d i n g  t o  R u l e s  of 
C o u r t  l a y i n g  down s t r i n g e n t  r e q u i r e m e n t s  r e l a t i n g  t o  s e r v i c e  of 
p r o c e s s .  So l o n g  a s  these f e a t u r e s  are  ma in ta ined  i t  i s  u n l i k e l y  
t h a t  England w i l l  become a d i v o r c e  haven. 2 

OBJECTIVES 

1 2 .  The re  i s  much c o n f l i c t i n g  o p i n i o n  abou t  t he  form which 

t h e  l a w  of j u r i s d i c t i o n  i n  d i v o r c e  shou ld  take.  No doubt  some 
of t h i s  c o n f l i c t  of o p i n i o n  i s  due t o  d i f f e r i n g  views as  t o  
t h e  fundamenta l  purpose  of t h e  r u l e s  of  d i v o r c e  j u r i s d i c t i o n .  
I t  may be h e l p f u l ,  t h e r e f o r e ,  i f  we summarise what we c o n s i d e r  
t o  be t h e  main o b j e c t i v e s  of  any r u l e s  gove rn ing  such  
j u r i s d i c t i o n .  

13.  ( 1 )  The r u l e s  shou ld  e n a b l e  re l ie f  t o  be g r a n t e d  
t o  t h o s e  whose c o n n e c t i o n s  w i t h  t h e  c o u n t r y  
a re  s u f f i c i e n t l y  c l o s e  f o r  t h e  marriage and 
i t s  breakdown t o  be a matter of r e a l  and 
s u b s t a n t i a l  i n t e r e s t  t o  t h e  c o u n t r y .  

They shou ld  be such  t h a t  p e r s o n s  who re/asonably 
regard themselves  as  be long ing  t o  a c o u n t r y  
shou ld  no t  be exc luded  by them. 

( 2 )  

1 .  The p o s i t i o n  which c o u l d  a r i se  i s  i l l u s t r a t e d  by Cammell v .  
Cammell [ I 9 6 5 1  p . 4 6 7  where Scarman J. d i s c u s s e d  t h e  
d i s c r e t i o n  of  t h e  c o u r t  t o  g r a n t  such  r e l i e f .  

here  s o  soon a s  he se t t les  here permanent ly  and a w i f e  a f t e r  
three years’ r e s i d e n c e .  But t h i s  h a s  n o t  l e d  t o  a f l o o d  of 
wea l thy  s u i t o r s  from c o u n t r i e s  where d i v o r c e  i s  u n o b t a i n a b l e .  

2 .  Already ,  as  we s h a l l  see, a husband can  o b t a i n  a d i v o r c e  
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( 3 )  They should  n o t  be so w i d e  a s  t o  encourage 
t tforum-shoppingtt  whether  f o r  t h e  advantage  
o f  o b t a i n i n g  d i v o r c e  o r  a n c i l l a r y  r e l i e f .  

(4) They shou ld  avo id  t h e  c r e a t i o n  o f  h a r d s h i p  

and  anomal ies .  

(5 )  They shou ld  a v o i d ,  so f a r  as  p o s s i b l e ,  t h e  
c r e a t i o n  of  l imp ing  marriages. 

( 6 )  The l a w  i n  t h i s  f i e l d  shou ld  be as c l e a r l y  
a s c e r t a i n a b l e  and i t s  p r a c t i c a l  a p p l i c a t i o n  
as p r e c i s e  a s  p o s s i b l e .  T h i s  i s  f a r  more 
i m p o r t a n t  t h a n  c o n c e p t u a l  e l e g a n c e .  A 
p r a c t i c a l  s o l u t i o n  may have t o  r e p r e s e n t  a 
compromise between many c o n f l i c t i n g  i n t e r e s t s .  

THE PRESENT SOLUTION 

14. The s o l u t i o n  t o  these problems adop ted  by E n g l i s h  l a w  
has  been t o  b a s e  j u r i s d i c t i o n  i n  d i v o r c e  on t h e  d o m i c i l  of 
t h e  spouses .  To t h i s ,  c e r t a i n  e x c e p t i o n s  are now r e c o g n i s e d  
b u t  t h e  pr imary  p r i n c i p l e  s t i l l  i s  t h a t  d o m i c i l ,  and d o m i c i l  
a l o n e ,  founds  j u r i s d i c t i o n .  T h i s  i s  a compara t ive ly  r e c e n t  
development.  

15. Before  t h e  Mat r imon ia l  Causes A c t  1857, m a t r i m o n i a l  
r e l i e f  i n  England w a s  o b t a i n a b l e  o n l y  i n  t h e  ecc les ias t ica l  
c o u r t s .  They g r a n t e d  e i t h e r  w h a t  w a s  cal led a d i v o r c e  
a v i n c u l o  m a t r i m o n i i ,  b u t  which w a s  e q u i v a l e n t  t o  t h e  modern 
n u l l i t y ,  o r  a d i v o r c e  a mensa e t  t h o r o ,  e q u i v a l e n t  t o  t h e  
modern j u d i c i a l  s e p a r a t i o n .  There w a s  no j u d i c i a l  power t o  
g r a n t  a d i v o r c e ,  i n  t h e  modern s e n s e ,  d i s s o l v i n g  t h e  marriage 
t i e .  A t rue  d i s s o l u t i o n  of marriage w a s  p o s s i b l e  o n l y  by 
p r i v a t e  A c t  o f  P a r l i a m e n t  and t h e  p r a c t i c e  w a s  t o  l odge  a 
p e t i t i o n  f o r  t h i s  w i t h  t h e  House o f  Lords .  The House of Lords 
c o n s i d e r e d  t h e  p e t i t i o n  o n l y  i f  a copy of t h e  ecc l e s i a s t i ca l  
c o u r t s '  s e n t e n c e  of d i v o r c e  a mensa e t  t h o r o  on t h e  ground of 
a d u l t e r y  w a s  f i r s t  d e l i v e r e d  a t  the  Bar of t h e  House, Accord ing ly ,  
t h e  b a s i s  of t h i s  p a r l i a m e n t a r y  j u r i s d i c t i o n  w a s  dependent  on t h a t  

of t h e  ecc les ias t ica l  c o u r t s  acd t h i s  w a s  based on r e s i d e n c e .  
The M a t r i m o n i a l  Causes  A c t  1857 which gave t o  t h e  E n g l i s h  
c o u r t s  j u r i s d i c t i o n  t o  decree d i s s o l u t i o n  of marriage made no 
r e f e r e n c e  a t  a l l  t o  t h e  b a s i s  cf j u r i s d i c t i o n .  Between 1857 
and 1895 t h e  p o s i t i o n  w a s  u n c e r t a i n .  I n  Niboyet  v .  Niboyet  
a m a j o r i t y  of t h e  C o u r t  of Appeal  h e l d  t h a t  r e s i d e n c e  w a s  

3 

3 .  (1878) 4 P.D. 1 .  
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s u f f i c i e n t .  
g i v i n g  t h e  a d v i c e  of t h e  P r i v y  C o u n c i l ,  s a id . , ' f acco rd ing  t o  
i n t e r n a t i o n a l  l a w ,  t h e  d o m i c i l  f o r  t h e  t i m e  be ing  of t h e  

mar r i ed  p a i r  a f f o r d s  t h e  o n l y  t r u e  t e s t  of  j u r i s d i c t i o n  t o  
d i s s o l v e  t h e i r  marriage".5 
a c c e p t e d  r u l e .  

But i n  Le M e s u r i e r  v .  L e  Mesur i e r4  Lord Watson, 

S i n c e  t h e n  t h i s  h a s  been t h e  

16 .  I n  many r e s p e c t s , d o m i c i l  has proved a l o g i c a l  and 
s a t i s f a c t o r y  c o n c e p t ,  more e s p e c i a l l y  f o r  t h o s e  who are of 
f u l l  c a p a c i t y .  A per son  i s  normal ly  domic i l ed  i n  t h e  c o u n t r y  
w i t h  wh ich  h e  has t h e  c l o s e s t  and most permanent c o n n e c t i o n s .  
Looked a t  e i t h e r  f rom t h e  p o i n t  of v i e w  of t h e  c o u n t r y  c l a i m i n g  
j u r i s d i c t i o n  o r  from t h e  p o i n t  of view of t h e  i n d i v i d u a l  
e x p e c t i n g  t o  invoke  t h e  j u r i s d i c t i o n ,  t h e  t i e s  of d o m i c i l  a re  
such t h a t  t h e  e x e r c i s e  of j u r i s d i c t i o n  based upon i t  i s  
r e a s o n a b l e .  U n f o r t u n a t e l y  t h e  E n g l i s h  concep t  a s  developed 
by voluminous c a s e  law h a s  become ove r loaded  w i t h  t e c h n i c a l i t i e s .  
I n  t h e  main these seem t o  have f lowed from a well-meaning, b u t  
i n  r e t r o s p e c t  misguided ,  a t t e n p t  t o  e n s u r e  t h a t :  

6 

( a )  everybody has  a d o m i c i l ,  and o n l y  one a t  any 
t i m e ,  and 

( b )  each spouse a lways  has t h e  same d o m i c i l  a s  
t h e  o t h e r .  

These c o n s i d e r a t i o n s  have l e d  t o  t h e  c o n c e p t s  of t h e  " d o m i c i l  
of o r i g i n " ,  ! I the rev iva l  of t h e  d o m i c i l  of o r i g i n ! ' ,  I t the 

dependent  domic i l " ,  and t h e  " u n i t y  of d o m i c i l " .  

17. Avoiding r e f i n e m e n t s  and undue t e c h n i c a l i t y ,  it s a y  be  
s a id  t h a t  a t  b i r t h  everyone a c q u i r e s  a d o m i c i l  o f  o r i g i n ,  
normal ly  t h e  d o m i c i l  of h i s  f a t h e r .  A male r e t a i n s  t h i s  d u r i n g  
i n f a n c y  a s  a dependent  d o m i c i l  - one w h i c h  he  canno t  change 
though h i s  , p a r e n t s  can  change i t  f o r  him. On a t t a i n i n g  f u l l  
age h e  can change h i s  d o m i c i l  of o r i g i n  ( o r  any dependent  
d o m i c i l )  t o  a d o m i c i l  of c h o i c e  i f  h e  has moved t o  a n o t h e r  
c o u n t r y  w i t h  t h e  i n t e n t i o n  of s e t t l i n g  there  pe rmanen t ly ,  b u t  
s t r o n g  ev idence  i s  needed t o  show t h e  abandonment of a d o m i c i l  
o f  o r i g i n  f o r  a d o m i c i l  o f  c h o i c e .  Thereaf ter  h e  can f r e e l y  
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s e p a r a t e  l e g a l  sys tems i n  r e s p e c t  of i t s  component p a r t s .  
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change h i s  d o m i c i l ,  b u t  i f  a t  any t i m e  he abandons one d o m i c i l  
of c h o i c e  w i t h o u t  o b t a i n i n g  a n o t h e r  d o m i c i l  of c h o i c e  h i s  
d o m i c i l  of o r i g i n  r e v i v e s .  The p o s i t i o n  of a woman i s  t h e  

same e x c e p t  t h a t  on marriage ( i n c l u d i n g  a marriage d u r i n g  h e r  

i n f a n c y )  she  takes  t h e  d o m i c i l  o f  h e r  husband and her  d o m i c i l  
f o l l o w s  t h a t  of her  husband should  h e  change i t  d u r i n g  t h e  

marriage. 

18. 
may be regarded a s  domic i l ed  i n  a c o u n t r y  where he i s  n o t  
r e s i d e n t  and even i n  a c o u n t r y  w h e r e  he  h a s  neve r  been 
r e s i d e n t .  A man may r e t a i n  o r  rever t  t o  t h e  d o m i c i l  of o r i g i n  
which  he acqu i r ed  from h i s  f a t h e r ,  who i n  t u r n  may no t  have 
l i v e d  there f o r  many years .  I n  t h e  case of a woman even  more 
anomalous r e s u l t s  may o c c u r .  On marriage she takes  h e r  

husband ' s  d o m i c i l  and f o l l o w s  any changes  he makes of  i t  
d u r i n g  t h e  m a r r i a g e ,  regardless of w h e t h e r  she c o n t i n u e s  t o  
l i v e  w i t h  him. , T h u s  a n  Englishwoman mar r i ed  i n  England t o  a 
f o r e i g n e r ,  who h a s  l a t e r  l e f t  he r  and gone ab road ,  may f i n d  
herself  domic i led  i n  a c o u n t r y  t o  wh ich  she h a s  neve r  been 
and t o  which s h e  h a s  never  belonged e x c e p t  by v i r t u e  of h e r  

marriage. 

The r e s u l t  of these  t e c h n i c a l  r u l e s  i s  t h a t  a p e r s o n  

19.  Domici l  a s  a s o l e  and e x c l u s i v e  ground of j u r i s d i c t i o n  
i n  d i v o r c e  h a s  l o n g  a t t r a c t e d  c r i t i c i s m .  I t  i s  v e r y  r i g i d  i n  
i t s  a p p l i c a t i o n ,  i t  i s  l i a b l e  t o  cause  h a r d s h i p  e s p e c i a l l y  
f o r  women, and w i t h  i t s  t e c h n i c a l i t i e s  i t  can  give r ise t o  
what  on t h e  face of t h i n g s  are  o u t l a n d i s h  r e s u l t s ,  There i s  
a l s o  t h e  u n c e r t a i n t y  which f lows  from t h e  emphasis  on 
i n t e n t i o n  and from t h e  complex i ty  of t h e  legal r u l e s .  I n  t h e  
Appendix we summarise t h e  h i s t o r y  of t h e  p e r s i s t e n t  a t tempts  
t o  r e fo rm t h e  l a w  o f  d o m i c i l  made by t h e  P r i v a t e  I n t e r n a t i o n a l  
Law Committee and o t h e r s .  I n  t h e  l i g h t  of t hese  a b o r t i v e  
a t t e m p t s ,  i t  seems u n l i k e l y  t h a t  any root-and-branch r e fo rm 
O f  t h e  g e n e r a l  law of d o m i c i l  would be p o s s i b l e  a t  p r e s e n t  
because of fears ,  whether o r  n o t  j u s t i f i e d ,  of t h e  f i s c a l  
r e p e r c u s s i o n s  e n t e r t a i n e d  by p e o p l e  of o v e r s e a s  o r i g i n  who 
l ive here b u t  a re  s t i l l  t rea ted  as  domic i l ed  abroad .  I t  
migh t ,  however, p rove  p o s s i b l e  t o  s e c u r e  t h e  m o d i f i c a t i o n  of 
t h e  r e l e v a n t  r u l e s  so f a r  as they  r e l a t e  t o  matrimonial .  
j u r i s d i c t i o n .  
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2 0 .  

o b v i o u s  h a r d s h i p s  of t h e  s t r i c t  a p p l i c a t i o n  of t h e  domic i l  
p r i n c i p l e .  T h e r e  a re  now two e x t a n t  p r o v i s i o n s :  

A ser ies  of s t a t u t e s 7  has  s o u g h t  t o  mi t iga t e  t h e  more 

( a )  T h e  f i r s t ,  d e r i ' v i n g  from t h e  M a t r i m o n i a l  
C a u s e s  A c t  1937,  s e c t i o n  13, i s  now 
c o n t a i n e d  i n  s e c t i - o n  1) ( a )  of t h e  A c t '  
o f  1965. T h i s  e n a b l e s  a w i f e  t o  b r i n g  
m a t r i m o n i a l  p r o c e e d i n g s ,  i n  cases of 
d e s e r t i o n  by o r  d e p o r t a t i o n  o f  t h e  husband ,  
i f  t h e  husband was immedia t e ly  before  t h e  

d e s e r t i o n  o r  d e p o r t a t i o n  d o m i c i l e d  i n  Eng land .  

( b )  T h e  s e c o n d ,  i n t r o d u c e d  by t h e  L a w  Reform 
( M i s c e l l a n e o u s  P r o v i s i o n s )  A c t  1949,  s e c t i o n  1 ,  
i s  now c o n t a i n e d  i n  s e c t i o n  4 O (  1 )  ( b ) ,  o f  t h e  

A c t  of 1965.  T h i s  e n a b l e s  t h e  w i f e  t o  p e t i t i o n  
w h e r e  she  i s  r e s i d e n t  i n  England  and h a s  been  
o r d i n a r i l y  r e s i d e n t  t h e r e  f o r  th ree  y e a r s  
i m m e d i a t e l y  p r i o r  t o  t h e  commencement of 
p r o c e e d i n g s , 8  p r o v i d e d  t h a t  t h e  husband i s  
n o t  d o m i c i l e d  i n  S c G t l a n d ,  N o r t h e r n  I r e l a n d ,  
t h e  C h a n n e l  I s l a n d s  o r  t h e  I s l e  o f  Man. 

21 .  T h e s e  ad hoc e x t e n s i o n s  of the j u r i s d i c t i o n  have  2 roduced  
a s i n g u l a r l y  u n t i d y  r e s u l t .  One o f  then ( s e c t i o n  4 O ( l ) ( b ) )  has 

now made t h e  o t h e r  ( s e c t i o n  4 O ( l ) ( a ) )  p r a c t i c a l l y  s u p e r f l u o u s .  
I n  t h e  r e s u l t  a w i f e  may now p e t i t i o n  a f t e r  three y e a r s '  
o r d i n a r y  r e s i d e n c e ,  wherees a husband p e t i t i o n e r  must be 

d o m i c i l e d  i n  th is  c o u n t r y ,  and c a n n o t  e v e n  c r o s s - p e t i t i o n  i f  

h i s  w i f e ' s  r e s i d e n c e  i s  t h e  o n l y  b a s i s  of  j u r i s d i c t i o n ,  A 

w i f e  c a n n o t  change  t h e  d o m i c i l  a n d ,  u n l e s s  her  husband i s  
domici led here ,  must  be  o r d i n a r i l y  r e s i d e n t  here f o r  t h r e e  
y e a r s  before  she c a n  p e t i t i o n ;  h e r  husband c a n  change  t h e  

d o m i c i l  by coming t o  England  w i t h  t h e  i n t e n t i o n  of  s e t t l i n g  
here  p e r m a n e n t l y  and e i t h e r  p a r t y  c a n  p e t i t i o n  i m e d i a t e l y  he 

d o e s  so.  F o r  these r e a s o n s  a l o n e  some r a t i o n a l i s a t i o n  of t h e  
r u l e s  i s  r e q u i r e d .  

7. The l e g i s l a t i o n  w a s  reviewed i n  d e t a i l  by Lord Wilberforce 
i n  Indyka  v .  Indyka  [1969]  1 A.C.  33 a t  98-107. Two War- 
t i m e  A c t s ,  t h e  M a t r i m o n i a l  C a u s e s  (Dominion T r o o p s )  A c t  1919 
a n d  t h e  M a t r i m o n i a l  C a u s e s  (War M a r r i a g e s )  A c t  1944,  a re  no 
l o n g e r  o p e r a t i v e .  
P a r t  of t h e  t h r e e  y e a r s  may b e  b e f o r e  t h e  date of t h e  marriage: 
Navas v .  Navas [ 19691 3 'uv. L.R.  437. 

8 .  
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POSSIBLE BASES OF JURISDICTION OTHER THAN DGMICIL AND RESIDENCE 

( 1 ) J u r i s c e n t r e  

2 2 .  It  h a s  long  been r e c o g n i s e d  t h a t  a c o n t r a c t  c o n t a i n i n g  a 

f o r e i g n  e lement  h a s  a ' t p r o p e r  l a w "  - t h a t  chosen by t h e  p a r t i e s  
t o  govern  i t  o r  t h a t  w i t h  which i t  i s  most c l o s e l y  connec ted .  
T h i s  l a w  w i l l  govern  t h e  i n t e r p r e t a t i o n  and v a l i d i t y  of  t h e  
c o n t r a c t  and t h e  c o u r t s  of t h e  coun t ry  of t h e  p r o p e r  law w i l l  
g e n e r a l l y  regard themselves  a s  e n t i t l e d  t o  assume j u r i s d i c t i o n  
o v e r  d i s p u t e s  a r i s i n g  o u t  of  t h e  c o n t r a c t .  I t  h a s  r e c e n t l y  
been s u g g e s t e d  t h a t  a s i m i l a r  concep t  shou ld  app ly  t o  a m a r r i a g e ,  
and be used  a s  a tes t  of j u r i s d i c t i o n  o v e r  i t .  The neologism 

j u r i s c e n t r e "  h a s  been i n v e n t e d  t o  descr ibe t h i s  c o n c e p t ,  which  
e n v i s a g e s  a sys tem of  l a w  o r  a forum w i t h  w h i c h  t h e  m a r r i a g e  o r  
t h e  p a r t i e s  are most c l o s e l y  connec ted  by t i e s  of s e n t i m e n t  
and c i r c u m s t a n c e s  such a s  home, f a m i l y ,  r e l i g i o n ,  and n a t i o n a l i t y .  
The concep t  c o u l d  be a p p l i e d  e i t h e r  t o  t h e  marriage i t s e l f  ( t h e  

c l o s e s t  ana logy  w i t h  t he  p r o p e r  l a w  of t h e  c o n t r a c t )  o r  t o  t h e  

p a r t i e s ,  o r  t o  e i t h e r  of them. I t  may c l a r i f y  t h e  concep t  t o  
examine each of  t h e s e  p o s s i b i l i t i e s .  

2 3 .  J u r i s c e n t r e  of  t h e  marriage. I n  t h i s  s e n s e  t h e  meaning 
o f  t h e  term probab ly  d i f f e r s  l i t t l e  from t h a t  of "home of t h e  

marriage", a s  unde r s tood  by S c o t t i s h  l a w  d u r i n g  t h e  second 
h a l f  o f  t h e  n i n e t e e n t h  c e n t u r y  and a s  r e v i v e d  by Lord Reid i n  
Indyka.'  
ana logous  t o  t h e  p r o p e r  l a w  s o l e l y  as  a j u r i s d i c t i o n a l  c r i t e r i o n .  
One would e x p e c t  t h a t  t h e  j u d g e s  would a l s o  be  r e q u i r e d  t o  a p p l y  
t h e  p r o p e r  l a w  i n  d e t e r m i n i n g  whe the r  t he re  were grounds f o r  
d i v o r c e .  T h i s  q u e s t i o n  of c h o i c e  o f  l a w  i s  examined more f u l l y  

However, i t  would seem anomalous t o  u s e  a concept  

below, where t h e  c o n c l u s i o n  i s  reached t h a t  i t  would be h i g h l y  
i n c o n v e n i e n t  and u n d e s i r a b l e  t o  a p p l y  f o r e i g n  l a w  i n  r e l a t i o n  
t o  g rounds  and b a r s  i n  d i v o r c e  s u i t s .  Cons ide red  s o l e l y  as  a 
c r i t e r i o n  for j u r i s d i c t i o n ,  there  would be l i t t l e  d i f f i c u l t y  
i n  a p p l y i n g  i t  i f  t h e  p a r t i e s  were l i v i n g  t o g e t h e r .  But i n  
t h a t  e v e n t  i t  would add l i t t l e  t o  a r e s i d e n c e  c r i t e r i o n  which  

would be s i m p l e r  s t i l l  t o  app ly .  Where t h e  p a r t i e s  were 
s e p a r a t e d  i t  would be n e c e s s a r y  f o r  t h e  c o u r t  t o  d e c i d e  where 
t h e  "home" of t h e  marriage i s  o r  had been o r  w i t h  what c o u n t r y  
t h e  marriage i s  o r  had been most c l o s e l y  connec ted .  T h i s  would 
n o t  a lways be e a s y .  Indeed i n  some cases it  might  be i m p o s s i b l e  

9 .  [ I9691  1 A.C. 3 3 .  See  p a r a .  2 8 ,  below. 
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t o  l o c a t e  t h e  c e n t r e  of t h e  marriage anywhere.  I f ,  f o r  example,  
a Jamaican r e s i d e n t  i n  England marries a Ghanaian g i r l  by 
proxy i n  Gabon and t h e y  n e v e r  l i v e  t o g e t h e r  anywhere,  
where  i s  t h e  j u r i s c e n t r e  of t h e  mar r i age?  I f ,  t o  e n a b l e  a Greek 
g i r l  t o  o b t a i n  B r i t i s h  n a t i o n a l i t y ,  a n  Englisnman marries h e r  i n  
Turkey b u t  neve r  l i v e s  w i t h  h e r ,  w h e r e ,  a g a i n ,  i s  t h e  j u r i s c e n t r e ?  
And even  i f  t h e  marriage once had a t r u e  j u r i s c e n t r e  i t  i s  by 
no means  c lear  why, c o n s i s t e n t l y  w i t h  t h e  c o n s i d e r a t i o n s  
stressed i n  pa rag raph  5 above,  a long-pas t  c o n n e c t i o n  w i t h  a 
c o u n t r y  should  s e r v e  t o  g i v e  t h a t  c o u n t r y  a claim t o  j u r i s d i c t i o n .  

2 4 .  Common j u r i s c e n t r e  of t h e  p e t i t i o n e r  and r e sponden t .  On 
t h i s  b a s i s  t h e  c o u r t s  would e x e r c i s e  j u r i s d i c t i o n  i f  b o t h  t h e  

p e t i t i o n e r  and t h e  r e sponden t  w e r e  most c l o s e l y  connec ted  w i t h  
t he  c o u n t r y  of  t h e  forum by t i e s  of s e n t i m e n t  and c i r c u m s t a n c e s  
such  as  home, r e l i g i o n  and  n a t i o n a l i t y .  The d i f f i c u l t y  i s  t h a t  

i n  many cases t h e r e  would be no one forum w i t h  which both were 
t h u s  connec ted .  

2 5 .  J u r i s c e n t r e  o f  t h e  p e t i t i o n e r  or of  t h e  r e sponden t .  It  
i s  i n  t h i s  s e n s e  t h a t  t h e  concep t  would p robab ly  be  easiest  t o  
a p p l y .  But e i t h e r  i t  would have t o  be more c l e a r l y  d e f i n e d  o r  
l e f t  t o  t h e  c o u r t s  t o  deve lop .  I t  would be d i f f i c u l t  i f  no t  
i m p o s s i b l e  t o  f o r m u l a t e  a s t a t u t o r y  d e f i n i t i o n ,  g i v i n g  t o  
v a r i o u s  f a c t o r s  such  a s  r e s i d e n c e ,  n a t i o n a l i t y  and  r e l i g i o n ,  
a p p r o p r i a t e  w e i g h t .  I f  t h e  c o n c e p t  w e r e  l e f t  t o  t h e  c o u r t s  t o  
d e v e l o p ,  c e r t a i n  f a m i l i a r  nuances migh t  w e l l  a r i s e , , s u c h  a s  
the  impor tance  t o  be a t tached t o  a j u r i s c e n t r e  of o r i g i n ,  t h e  

d i f f i c u l t i e s  i n v o l v e d  i n  proof  of change of j u r i s c e n t r e  and 
t h e  inconven ience  from t h e  j u d i c i a l  s t a n d p o i n t  of  a w i f e  
h a v i n g  a d i f f e r e n t  j u r i s c e n t r e  f rom her  husband. It may a l s o  
be mentioned t h a t  one of t h e  main advan tages  s u g g e s t e d  f o r  
j u r i s c e n t r e ,  i s  t h a t  everyone would have one and o n l y  one.  
But i n  t h e  c o n t e x t  of d i v o r c e  j u r i s d i c t i o n  t h e r e  i s  no 
p a r t i c u l a r  meri t  i n  t h a t  u n l e s s  t h e r e  i s  a common j u r i s c e n t r e .  
T h a t  would be ach ieved  i f  t h e  t es t  were t h e  j u r i s c e n t r e  o f  t h e  
marriage o r  of  b o t h  p a r t i e s ,  bu t  n o t  i f  i t  w e r e  t h e  j u r i s c e n t r e  
o f  e i t h e r  p a r t y .  T h e  l a t t e r  t e s t  would n o t  p r e v e n t  l imp ing  

marriages s i n c e ,  presumably,  t h e  c o u n t r y  of t h e  w i f e ' s  
j u r i s c e n t r e  would n o t  n e c e s s a r i l y  r e c o g n i s e  a d i v o r c e  g r a n t e d  
by t h e  husband ' s  j u r i s c e n t r e  o r  v ice  v e r s a .  Moreover t h e  
d e s i r a b i l i t y  t h a t  everyone shou ld  have one j u r i s c e n t r e  and 
no more would a r i s e  on ly  i f  t h e r e  i s  t o  b e  a s ing le  ground of  
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j u r i s d i c t i o n .  I f ,  a s  a t  p r e s e n t  and a s  envisaged  i n  t h e  1968 

Hague Convent ion on t h e  Recogn i t ion  of D ivorces  and Lega l  
S e p a r a t i o n s , "  a l t e r n a t i v e s  are r e c o g n i s e d ,  it c e a s e s  t o  be a 
paramount c o n s i d e r a t i o n .  

26. Conc lus ion .  I t  i s  o u r  p ro .v i s iona1  view t h a t  t h e  c a s e  
f o r  i n t r o d u c i n g  t h i s  nove l  concep t  i n t o  o u r  l a w  h a s  not  been 
made o u t .  

( 2 )  Matr imon ia l  Domicil  o r  Matr imonia l  Home 

27 .  I n  t h e  m i d d l e  of t h e  n i n e t e e n t h  c e n t u r y  t h e  S c o t t i s h  
c o u r t s  adopted  t h e  concep t  of  m a t r i m o n i a l  d o m i c i l  ( o r  d o m i c i l  
o f  t h e  marriage) a s  t h e  b a s i s  of d i v o r c e  j u r i s d i c t i o n .  "But 
t h e  t r u e  i n q u i r y ,  I apprehend,  i n  every such c a s e  i s ,  where  
i s  t h e  home o r  s e a t  of t h e  marriag f o r  t h e  t i m e ,  - where a re  
t h e  spouses  a c t u a l l y  r e s i d e n t  i f  t bey  be t o g e t h e r ,  - o r  i f  

f rom any c a u s e  t h e y  are s e p a r a t e ,  *hat is t h e  p l a c e  i n  which 
t h e y  a r e  unde r  o b l i g a t i o n  t o  come t o g e t h e r ,  and  r e n e w ,  o r  
commence t h e i r  c o h a b i t a t i o n  as  man and w i f e ? "  l 1  

t h e  P r i v y  C o u n c i l  c o n s i d e r e d  t h i s  d o c t r i n e  t o  be i m p r a c t i c a l  
and  w i t h i n  a f e w  y e a r s  the  S c o t t i s h  c o u r t s  adopted  t h e  E n g l i s h  
d o c t r i n e  of d o m i c i l ,  

28. 
r e f e r e n c e s  i n  E n g l i s h  and S c o t s  a u t h o r i t i e s  t o  t h e  ma t r imon ia l  
home, and ma t r imon ia l  d o m i c i l e ,  and t h e  community w i t h  which  
t h e  spouses  a r e  most c l e a r l y  connec ted ,  and w i t h  a l l  r e s p e c t  
t o  t h e  board i n  L e  M e s u r i e r  I do n o t  t h i n k  t h a t  t h e r e  would 
o f t e n  be any r e a l  d i f f i c u l t y  i n  d e t e r n i n i n g  where the s p o u s e s '  
m a t r i m o n i a l  home was o r  w i t h  what comrnunity they  were most 

b 

1 2  I n  L e  M e s u r i e r  

13 

I n  Indyka Lord R e i d  remarked'/+ t h a t  " t h e r e  a r e  many 

c l o s e l y  a s s o c i a t e d " .  A t  a n o t h e r  s t a g e  i n  h i s  speech he  s a i d  15 
t h a t  he "would i n  many cases f i n d  lit e a s i e r  t o  say  w h a t  

amounted t o  a m a t r i m o n i a l  home t h a n  t o  s a y  w h e t h e r  t he re  was 
t h a t  animus manendi n e c e s s a r y  t o  c rea te  a d o m i c i l e  of c h o i c e " .  

~ ~ ~~ ~ 

10. (1969)  Cmnd. 3991.  Hereaf ter  re fer red  t o  a s  " t h e  Hague 
Convent ion on Recogn i t ion  of  Divorces" .  

1 1 .  Lord J u s t i c e  C l e r k  I n g l i s  i n  Jack v .  Jack (1862)  24 D. 467 

12.  [1895] A . C .  517. 
13. Manderson 'v .  S u t h e r l a n d  (1899)  1 F .  621. 
14. [ I9691 1 A.C. 33 a t  67. 
15. A t  63.  

- 
a t  484. 
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2 9 .  T h i s  d o c t r i n e  seems t o  make a n  a t t e m p t  " t o  l o c a t e ' t h e  
res' t h a t  c o n s t i t u t e s  t h e  o b j e c t  of t h e  a c t i o n  i n  r e m ,  a s  

t h e  a c t i o n  f o r  d i v o r c e  i s  commonly regarded". l 6  
p o i n t e d  o u t  i t  i s  v e r y  s i m i l a r  t o  t h e  new concep t  of 
j u r i s c e n c s e  and p r e s e n t s  t h e  same d i f f i c u l t i e s .  The  l a s t  
ma t r imon ia l  home ( i f  e v e r  t h e r e  was one)  may have been 
abandoned many y e a r s  b e f o r e  t h e  commenceinent of p roceed ings  
and a s  t i m e  passes i t  must become i n c r e a s i n g l y  i n a p p r o p r i a t e .  
Ma t r imon ia l  d o m i c i l  would undoubtedly  be of  v a l u e  t o  some b u t  
i t  would a l s o  a l l o w  a c c e s s  t o  t h e  E n g l i s h  c o u r t s  t o  p e r s o n s  
w i t h  no great  c l a im.  I t  i s  o u r  t e n t a t i v e  c o n c l u s i o n  t h a t  on 
b a l a n c e  i t  would n o t ,  on i t s  own, p r o v i d e  a s a t i s f a c t o r y  b a s i s  
f o r  j u r i s d i c t i o n .  

1 - 
AS a l r e a d y  

( 3 )  N a t i o n a l i t y  

30 .  Fol lowing  t h e  example of t h e  French  C i v i l  Code many 
s t a t e s  have adopted  t h e  p r i n c i p l e  t h a t  t h e  s t a t u s  and c a p a c i t y  
of a pe r son  a re  governed by t h e  law of  h i s  n a t i o n a l i t y ,  and,  
i n  consequence,  e x e r c i s e  j u r i s d i c t i o n  i n  d i v o r c e  s u i t s  on 
t h i s  ground.  I n  some, a r e s i d e n c e  t es t  i s  a l s o  r e c o g n i s e d  
b u t  there  a re  r e s t r i c t i o n s  des igned  t o  s a f e g u a r d  t h e  paramount 

Sometimes these r e s t r i c t i o n s  take  t h e  form t h a t  j u r i s d i c t i o n  
o v e r  f o r e i g n  n a t i o n a l s  i s  n o t  e x e r c i s e d  u n l e s s  t h e  n a t i o n a l  
l a w  of t h e  p a r t i e s  i s  w i l l i n g  t o  r e c o g n i s e  t h e  j u r i s d i c t i o n .  
Sometimes they  take t h e  form t h a t  d i v o r c e  i s  n o t  g r a n t e d  
u n l e s s  t h e  ground f o r  d i v o r c e  i s  known t o  t h e  l a w  of t h e  

n a t i o n a l i t y  a s  w e l l  a s  t o  t h e  l a w  of t h e  forum. T h i s  a s p e c t  
of  t h e  d o c t r i n e  o f  "cumula t ion" ,  a s  i t  i s  c a l l e d ,  sometimes 
i n v o l v e s  v e r y  compl i ca t ed  problems,  e s p e c i a l l y  when t h e  
p a r t i e s  are  of  d i f f e r e n t  n a t i o n a l i t i e s .  

i n f l u e n c e  of t h e  l a w  of  t h e  n a t i o n a l i t y  as  t h e  p e r s o n a l  l a w .  17 

3 1 .  The f a c t  t h a t ,  u n l i k e  these C o n t i n e n t a l  c o u n t r i e s ,  w e  
do n o t  e x e r c i s e  d i v o r c e  j u r i s d i c t i o n  on t h e  bas i s  of 
n a t i o n a l i t y  can  sometimes l e a d  t o  h a r d s h i p .  For  i n s t a n c e ,  a 

F r e n c h  n a t i o n a l  domic i l ed  i n  I t a l y  o r  S p a i n  (where  there  i s  
no d i v o r c e )  c a n  a lways  ge t  a d i v o r c e  i n  F r a n c e  ( i f  he  ,has 

g r o u n d s ) ,  b u t  a c i t i z e n  of t h e  Un i t ed  Kingdom and C o l o n i e s  
d o m i c i l e d  i n  I t a l y  o r  S p a i n  canno t  get  a d i v o r c e  anywhere,  
u n l e s s ,  b e i n g  t h e  w i f e ,  s h e  i s  i n  a p o s i t i o n  t o  invoke t h e  

1 6 .  See R a b e l  The C o n f l i c t  of Laws:  A Comparat ive S t u d y ,  
2nd Ed., V o l .  1 ., p.428. 

17. See  R a b e l ,  V o l . l . ,  PP. 419 e t  seq. 
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p r o v i s i o n s  of  s e c t i o n  40( 1 )  of t h e  Mat r imon ia l  Causes A c t  1965. 
T h i s  h a r d s h i p  w a s  r e c o g n i s e d  by t h e  Royal  Commission on Mar r i age  
and Divorce ,  w h i c h  recommended t h a t  t h e  c o u r t  should  have  
j u r i s d i c t i o n  when t h e  p e t i t i o n e r  i s  ( a )  a c i t i z e n  o f  t h e  

U n i t e d  Kingdom and C o l o n i e s  and ( b )  domic i l ed  i n  a c o u n t r y  
t h e  law of which r e q u i r e s  q u e s t i o n s  of p e r s o n a l  s t a t u s  t o  be 
de t e rmined  by t h e  l a w  of h i s  n a t i o n a l  s t a t e  and d o e s  n o t  pe rmi t  
d i v o r c e  t o  be g r a n t e d  on t h e  basis  o f  h i s  d o m i c i l  o r  r e s i d e n c e .  
Had t h i s  recommendation been implemented, i t  wo'uld have  been 
p o s s i b l e  f o r  a Un i t ed  Kingdom c i t i z e n  t o  o b t a i n  a d i v o r c e  i n  
England o r  S c o t l a n d  i f  he w a s  domic i l ed  i n ,  f o r  example,  I t a l y  
o r  S p a i n ,  b u t  n o t  i f  he w a s  domic i l ed  i n  t h e  Repub l i c  o f  I r e l a n d ,  
where a l s o  there i s  no d i v o r c e .  T h i s  i s  because  I r i s h  l a w  
refers  q u e s t i o n s  of p e r s o n a l  s t a t u s  t o  t h e  l a w  of t h e  d o m i c i l  
( n o t  n a t i o n a l i t y ) .  The Commission j u s t i f i e d  t h i s  d i s t i n c t i o n  
on t h e  ground t h a t  i n  t h e  f i r s t  case t h e  E n g l i s h  o r  S c o t t i s h  
d i v o r c e  would be r e c o g n i s e d  i n  I t a l y  o r  S p a i n ,  b u t  i n  t h e  

second case i t  would no t  be r ecogn i sed  i n  t h e  Repub l i c  of  
I r e l a n d ,  and would t h e r e f o r e  create a l imp ing  marriage. l 9  The 
Comniission re jected t h e  p o s s i b i l i t y  of  a l l o w i n g  t h e  c o u r t  an  
u n l i m i t e d  j u r i s d i c t i o n  i n  d i v o r c e  i n  r e s p e c t  of  Un i t ed  Kingdom 
c i t i z e n s  on t h e  ground t h a t  t h i s  "might  lead t o  a great  dea l  
of c o n f u s i o n  and might be though t  t o  u s u r p  t h e  j u r i s d i c t i o n  of 
t h e  o t h e r  c o u n t r i e s  w i t h  which England and S c o t l a n d  a re  

1 1  20  a s s o c i a t e d  ... . 

18 

! 

3 2 .  The q u e s t i o n  a,rises whe the r  t h e  E n g l i s h  c o u r t s  should  
exercise d i v o r c e  j u r i s d i c t i o n  on t h e  bas i s  o f  n a t i o n a l i t y ,  
e i t h e r  t o  t h e  l i m i t e d  e x t e n t  recommended by t h e  Morton 
Commission o r  i n  a more g e n e r a l  form,  There c a n  be no doubt  
t h a t  n a t i o n a l i t y  has t h e  advantage  o v e r  o t h e r  p o s s i b l e  bases 
of j u r i s d i c t i o n ,  and e s p e c i a l l y  o v e r  d o m i c i l ,  t h a t  i t  i s  f a r  
more e a s i l y  a s c e r t a i n e d  i n  most c a s e s .  T h i s  i s  l a r g e l y  
because  a change of n a t i o n a l i t y  i n v o l v e s  a p u b l i c  ac t  - t h e  

governmenta l  ac t  of  n a t u r a l i s a t i o n  o r  t h e  c e l e b r a t i o n  of a 
mar r i age .  Most peop le  know what t h e i r  n a t i o n a l i t y  i s  - w h i c h  

i s  more t h a n  c a n  a lways  be s a id  f o r  d o m i c i l  o r  any o t h e r  
sugges t ed  t e s t .  I t  i s  one  of  t h e  f e w  legal c o n c e p t s  t h a t  t h e  

18. Cmd.  9678. See  below Appendix,  p a r a .  3 ( d )  
19. I b i d .  para. 844. 
20.  I b i d .  p a r a .  840. - 
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man i n  t h e  s t ree t  fee ls  s u r e  t h a t  he knows and t h e  o n l y  one o f  
which  he  has  o r  c a n  e a s i l y  o b t a i n  some documentary e v i d e n c e  - 
a p a s s p o r t .  It i s  t r u e  t h a t  there may be  cases of d o u b l e  
n a t i o n a l i t y  o r  of  s t a t e l e s s n e s s ,  whereas  a c c o r d i n g  t o  E n g l i s h  
l a w  e v e r y  p e r s o n  h a s  one ,  and o n l y  one ,  d o m i c i l .  But t h e  o n l y  
d i s a d v a n t a g e  of  double  n a t i o n a l i t y  i n  t h i s  c o n t e x t  i s  t h a t  

more t h a n  one c o u r t  would have j u r i s d i c t i o n  t o  d i s s o l v e  t h e  

same marriage; and t h i s  has  been t h e  p o s i t i o n  i n  E n g l i s h  l a w  
e v e r  s i n c e  t h e  f i rs t  s t a t u t o r y  i n r o a d  i n t o  t h e  d o m i c i l  
p r i n c i p l e  w a s  made i n  1937. 21 
would o n l y  matter i f  n a t i o n a l i t y  were t h e  s o l e  bas i s  f o r  
e x e r c i s i n g  d i v o r c e  j u r i s d i c t i o n .  So l o n g  a s  a l t e r n a t i v e  bases 
c o n t i n u e d  t o  e x i s t ,  t h e y  would n o t  be a ma jo r  problem. 

And cases of  s t a t e l e s s n e s s  

3 3 .  Another  argument i n  f a v o u r  o f  n a t i o n a l i t y  is  t h a t  s i n c e  
a change of n a t i o n a l i t y  by n a t u r a l i s a t i o n  i n v o l v e s  t h e  f o r m a l  
consen t  of  t h e  n a t u r a l i s i n g  S t a t e ,  n a t i o n a l i t y  c a n  be changed 
less eas i ly  t h a n  d o m i c i l  or r e s i d e n c e ,  and t h e r e f o r e  forum- 
shopping  would be more d i f f i c u l t .  And i f ,  a s  w e  have 
sugges t ed ,22  t h e  concept  f o r  which t h e  l a w  s h o u l d  s t r i v e  i s  
such a r e l a t i o n s h i p  between a c o u n t r y  and a p e r s o n  t h a t  t h e  
l a t t e r  t r u l y  b e l o n g s  t o  t h e  f o r m e r ,  there i s  much t o  be said 
f o r  a c r i t e r i o n  which canno t  be a c q u i r e d  a t  w i l l  w i t h o u t  t h e  

concur rence  o f  bo th .  

34 N a t i o n a l i t y  o f t e n  i n d i c a t e s  t h e  type  of  r e l a t i o n s h i p  
between a p e r s o n  and a c o u n t r y  which makes i t  r e a s o n a b l e  f o r  
t h e  pe r son  t o  ask  t h e  c o u r t s  of t h a t  c o u n t r y  t o  de t e rmine  h i s  

o r  h e r  mar i t a l  s t a t u s  and f o r  t h e  c o u r t s  t o  g r a n t  t h a t  r e q u e s t .  
The v a s t  m a j o r i t y  o f  p e r s o n s  do have  a c l o s e  c o n n e c t i o n  w i t h  

t h e  S t a t e  of which t h e y  are n a t i o n a l s .  I f  "be longing"  i s  t h e  
t e s t ,  n a t i o n a l i t y  c lear ly  c o u n t s .  On t h e  o t h e r  hand, 
n a t i o n a l i t y  w i l l  o f t e n  be a n  i n a p p r o p r i a t e  t e s t ,  even  more 
i n a p p r o p r i a t e  t h a n  d o m i c i l ,  because  immigrants  d o  n o t  a lways  
t r o u b l e  t o  a p p l y  f o r  n a t u r a l i s a t i o n .  A Uni ted  Kingdom c i t i z e n ,  
born and bred i n  England,  may emigrate t o  one of t h e  Un i t ed  
S t a t e s  and become domic i l ed  there i n  t h e  f u l l e s t  sense of t h e  

word,  s e v e r i n g  a l l  t i e s  w i t h  h i s  n a t i v e  l a n d ,  b u t  w i t h o u t  
becoming an American c i t i z e n .  I t  migh t  be though t  i n a p p r o p r i a t e  
t h a t  t h e  E n g l i s h  c o u r t s  s h o u l d  c o n t i n u e  t o  have j u r i s d i c t i o n  t o  
d i v o r c e  h i m .  

21.  See paras. 20 and 21,  above. 



3 5 .  Apar t  from t h e  above c o n s i d e r a t i o n s  t h e r e  a r e  grave 
d i f f i c u l t i e s  abou t  a p p l y i n g  any n a t i o n a l i t y  t e s t  i n  England ,  
f o r  there  i s  no such  t h i n g  as E n g l i s h  n a t i o n a l i t y  o r  c i t i z e n -  
s h i p .  There i s  o n l y  c i t i z e n s h i p  of  t h e  Un i t ed  Kingdom and 
C o l o n i e s .  Wi th in  t h e  Uni ted  Kingdom t h e r e  are  t h r e e  l a w  
d i s t r i c t s  - England,  S c o t l a n d  and N o r t h e r n  I r e l a n d .  Moreover,  
c i t i z e n s h i p  of  t h e  Un i t ed  Kingdom a n d  C o l o n i e s  embraces a v e r y  
large number of  t h e  ind igenous  i n h a b i t a n t s  of c e r t a i n  
p r e s e n t  o r  former  p a r t s  of H.M. Dominions who have no o t h e r  
c o n n e c t i o n  w i t h  the  Uni ted  Kingdom and o v e r  whose m a r r i a g e s  
i t  would be t o t a l l y  i n a p p r o p r i a t e  f o r  England ( o r  any o t h e r  
p a r t  of  t h e  Un i t ed  Kingdom) t o  e x e r c i s e  j u r i s d i c t i o n .  Hence 
i t  would be n e c e s s a r y  t o  f i n d  some formula  f o r  e x c l u d i n g  these 
and f o r  i n c l u d i n g  o n l y  t h o s e  who can  be sa id  t o  "be longt1  t o  
England i n  some r e a l  s e n s e .  A t t e m p t s  have been made i n  t h e  

Commonwealth Immigrants  A c t s  1962 and 1968 t o  f i n d  an  
a p p r o p r i a t e  formula  f o r  r e s t r i c t i n g  r i g h t s  of e n t r y  t o  t h i s  

c o u n t r y ,  b u t  we  do n o t  t h i n k  t h a t  these a t t e m p t s  would be 

h e l p f u l  i n  d e f i n i n g  t h e  s o r t  of c o n n e c t i o n  a p p r o p r i a t e  f o r  
d i v o r c e  j u r i s d i c t i o n .  A f u r t h e r  a t tempt  i n  a somewhat c l o s e r  
c o n t e x t  w i l l  have t o  be made as  a r e s u l t  of t h e  Adoption A c t  
1968, which u s e s  t h e  e x p r e s s i o n  "United Kingdom n a t i o n a l "  and  
d e f i n e s  i t  as  Ita c i t i z e n  of t h e  Uni ted  Kingdom and C o l o n i e s  
s a t i s f y i n g  such c o n d i t i o n s ,  i f  any ,  a s  t h e  S e c r e t a r y  of S t a t e  
may by o r d e r  s p e c i f y  ... . 23 
have y e t  been s p e c i f i e d  and i t  would be t o o  much t o  hope t h a t ,  

when t h e y  a re ,  they  w i l l  be e q u a l l y  f i t t i n g  f o r  d i v o r c e  
j u r i s d i c t i o n .  C e r t a i n l y  w e  have n o t  been a b l e  t o  d e v i s e  a 
workable  fo rmula .  And even  i f  one c o u l d  be found i t  would 
n o t  ass i s t  i n  d i s t i n g u i s h i n g  between t h e  j u r i s d i c t i o n s  of 
t h e  s e v e r a l  p a r t s  of t h e  Un i t ed  Kingdom. The Royal Commission 
on Marriage and Divorce  were e q u a l l y  u n a b l e  t o  s u g g e s t  a 
s o l u t i o n .  24 
be p r a c t i c a b l e  t o  i n t r o d u c e  c i t i z e n s h i p  o f  t h e  Uni ted  Kingdom 
and C o l o n i e s ,  however q u a l i f i e d ,  as a j u r i s d i c t i o n a l  ground 
u n t i l  t h e  whole bas i s  of B r i t i s h  n a t i o n a l i t y  and Un i t ed  Kingdom 
c i t i z e n s h i p  has  been re-examined. W e  may add t h a t  n a t i o n a l i t y  
i s  n o t  a b a s i s  f o r  d i v o r c e  j u r i s d i c t i o n  i n  any Eng l i sh - speak ing  
c o u n t r y ,  n o t  even i n  New Zea land ,  a u n i t a r y  S t a t e  where t h e  
d i f f i c u l t i e s  p r e v i o u s l y  mentioned do no t  a p p l y .  

However, no such  c o n d i t i o n s  

The f a c t  i s ,  a s  it  seems t o  u s ,  t h a t  i t  would n o t  

~ ~~~ - - - 

2 3 .  s.ll(1). 
2 4 .  Cmd. 9 6 7 8 ,  p a r a .  8 4 3 .  
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SUGGESTED GROUNDS OF JURISDICTION 

3 6 .  We canno t  see t h a t  t h e  advan tages  of any of t h e  f o r e -  
g o i n g  bases o f  j u r i s d i c t i o n  would j u s t i f y  t h e i r  a d o p t i o n .  
I n  o u r  v iew an  improved v e r s i o n  of  t h e  e x i s t i n g  grounds  - 
d o m i c i l  and ,  i n  some c a s e s ,  r e s i d e n c e , -  would be preferable .  

Domicil  

3 7 .  D e s p i t e  i t s  a r t i f i c i a l i t i e s ,  d o m i c i l  h a s  worked 
s a t i s f a c t o r i l y  i n  t h e  m a j o r i t y  of  cases and  there  d o e s  n o t  
a p p e a r  t o  be any s t r o n g  f e e l i n g  f o r  i t s  abandonment. I t  h a s  
t h e  great  advantage  t h a t  i t  i s  t h e  o n l y  j u r i s d i c t i o n a l  
c r i t e r i o n  w h i c h  r e a l l y  ca t e r s  f o r  E n g l i s h  e x p a t r i a t e s .  Where 
a n  E n g l i s h  coup le  have gone,  s a y ,  t o  Afr ica  t o  take up a 
b u s i n e s s  o r  p r o f e s s i o n a l  ass ignment  there ,  they  c l e a r l y  should  
n o t  be den ied  access t o  o u r  c o u r t s .  They have a c o n t i n u i n g  
i n t e r e s t  i n  England and we have a c o n t i n u i n g  i n t e r e s t  i n  them 
and t h e i r  c h i l d r e n .  Moreover t h e  c o u n t r y  where t h e y  reside 
may have no c o u r t  t o  which t h e y  c a n  r e s o r t  i n  r e l a t i o n  t o  
t h e i r  ma t r imon ia l  a f f a i r s .  To deny them r e s o r t  t o  t h e  E n g l i s h  
c o u r t s  u n l e s s  t h e y  resumed r e s i d e n c e  i n  England would be u n f a i r .  
N o  r e s i d e n c e  test  c o u l d  meet t h i s  need u n l e s s  mere p r e s e n c e  i n  
England were t o  be t h e  ground of j u r i s d i c t i o n  and t h a t  would 
o b v i o u s l y  open t h e  d o o r  t o o  wide ly .  

3 8 .  Domici l  h a s  l o n g  been a c c e p t e d  i n  t h e  Commonwealth and 
o t h e r  Eng l i sh - speak ing  c o u n t r i e s ,  b o t h  as  a ground f o r  
j u r i s d i c t i o n  and as  a n  i m p o r t a n t  concep t  i n  o t h e r  c o n n e c t i o n s .  
It  i s  w i t h  these c o u n t r i e s  t h a t  we have a t  p r e s e n t  t h e  greatest  
i n t e r c h a n g e  of p o p u l a t i o n .  While  d o m i c i l  i n  o u r  s e n s e  i s  n o t  
t h e  b a s i s  of j u r i s d i c t i o n  i n  C o n t i n e n t a l  c o u n t r i e s ,  i t  i s  a 
concept  w i t h  which  t h e y  a re  now f a m i l i a r  and Ar t ic le  3 of t h e  
Hague Convent ion on t h e  Recogn i t ion  of D ivorces  deems t h e  

e x p r e s s i o n  " h a b i t u a l  res idence! '  t o  i n c l u d e  d o m i c i l  where a 
s t a t e  u s e s  t h e  concep t  of d o m i c i l  as  a t e s t  of  j u r i s d i c t i o n .  
Hence o u r  d i v o r c e s  g r a n t e d  on t h e  b a s i s  of d o m i c i l  w i l l  q u a l i f y  
f o r  r e c o g n i t i o n  u n d e r  t h a t  Convent ion .  T o  t h i s ,  however, there 
i s  a n  impor t an t  e x c e p t i o n ;  t h e  married woman's dependent  
d o m i c i l  i s  e x p r e s s l y  exc luded .  
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Wife's separate d o m i c i l  

3 9 .  The czse made f o r  the  u n i t y  of t h e  d o m i c i l  of husband 
and w i f e  i s  t h a t  i t  i s  c o n v e n i e n t  t o  t r e a t  both  a s  h a v i n g  t h e  

same d o m i c i l .  How f a r  t h i s  i s  t r u e  i n  c o n t e x t s  o t h e r  t h a n  
t h o s e  o f  m a t r i m o n i a l  j u r i s d i c t i o n  i s  a q u e s t i o n  which  we  
canno t  e x p l o r e  i n  t h i s  Pape r  - though we may, p e r h a p s ,  be  
p e r m i t t e d  t o  e x p r e s s  o u r  d o u b t s  whe the r  i t  i s  t r u l y  c o n v e n i e n t  
f o r  t h e  a d m i n i s t r a t o r s  of t h e  es ta te  of  a w i f e ,  separated from 
her  husband f o r  many y e a r s ,  t o  have t o  t race  the  husband t o  
a s c e r t a i n  where he ( and  t h e r e f o r e  she) w a s  domic i l ed  a t  t h e  

t i m e  of h e r  death.  25 
c o n v e n i e n t  f o r  t h e  husband i f  d i v o r c e  p roceed ings  c a n  be t a k e n  
o n l y  i n  t h e  c o u n t r y  where he i s  d o m i c i l e d ,  and i f  h e ,  and he 

a l o n e ,  c a n  f r e e l y  change h i s  domici.1. It  i s  c e r t a i n l y  n o t  
c o n v e n i e n t  - or j u s t  - t o  t h e  w i f e .  The u n i t y  of d o m i c i l  may 
a l s o  be regarded a s  c o n v e n i e n t  i n  t h a t  i t  r e d u c e s  t h e  number 
of  l a w  d i s t r i c t s  t h a t  migh t  have j u r i s d i c t i o n  t o  d i s s o l v e  t h e  

marriage; c l e a r l y  i f  d o m i c i l  i s  t h e  s o l e  j u r i s d i c t i o n a l  t es t  
and b o t h  p a r t i e s  must have  the  same d o m i c i l  ( t h a t  of t h e  
husband) there c a n  be o n l y  one l a w  d i s t r i c t  hav ing  j u r i s d i c t i o n  
a t  any one t i m e .  However t h a t  advan tage ,  i f  such it be ,  c a n  be 

achieved o n l y  a t  t h e  expense of grave i n j u s t i c e  t o  t h e  w i f e  
when, de  f a c t o ,  she  i s  se t t led  somewhere else;  hence  t h e  

j u s t i f i c a t i o n  f o r  Lord Denning ' s  d i c tum t h a t  t h e  r u l e  i s  " t h e  

l a s t  b a r b a r o u s  re l ic  of a w i f e ' s  s e r v i t u d e " .  26 
i n j u s t i c e  i s  so  great and so obv ious  t h a t ,  as we have s e e n ,  
i t  has had t o  b e  mi t iga t ed  by a l l o w i n g  a w i f e  t o  found a 
p e t i t i o n  on grounds  o t h e r  t h a n  d o m i c i l .  Thereby wha teve r  
a d v a n t a g e s  there  may be i n  e n s u r i n g  t h a t  o n l y  one l a w  d i s t r i c t  

Be t h a t  a s  it may, i t  is ,  no d o u b t ,  

And t h e  

c a n  have j u r i s d i c t i o n  have been d e s t r o y e d .  27 

25,  S u c c e s s i o n  t o  movable p r o p e r t y  i s  governed by t h e  l a w  of 

26. Gray ( o r s e  Formosa) v .  Formosa [ 19631 P .  259 a t  267. 
27.  S u b j e c t  o n l y  t o  t h i s ,  t h a t  inter-U.K. c o n f l i c t s  o f  

t he  deceased's d o m i c i l .  

j u r i s d i c t i o n  are  avoided  by t h e  p r o v i s o  t o  s&O( 1 )  ( b )  of  t h e  
Mat r imon ia l  Causes  A c t  1965, which p r o v i d e s  t h a t  t h e  w i f e  
canno t  proceed  u n d e r  t h a t  paragraph i f  t h e  husband is  
domic i l ed  elsewhere i n  t h e  U . K .  o r  i n  t h e  I s le  of Man o r  
t h e  Channel  I s l a n d s .  F o r  t h i s  aspect of  t h e  ma t t e r ,  see 
p a r a s ,  70-80 below. 
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40. Not o n l y  i s  t h e  d o c t r i n e  of  t h e  u n i t y  of t h e  husband ' s  
and w i f e ' s  d o m i c i l  c a p a b l e  of c a u s i n g  g r a v e  i n j u s t i c e  t o  t h e  

w i f e ,  and i s  t h e r e f o r e  u n d e r s t a n d a b l y  unpopu la r  among women's 
o r g a n i s a t i o n s ,  i t  i s  a l s o  c r i t i c i s e d  as  i g n o r i n g  t h e  p r i n c i p l e  
o f  s e x  e q u a l i t y  embodied i n  A r t i c l e  1 6 ( 1 )  o f  t h e  U n i v e r s a l  
D e c l a r a t i o n  of Human R i g h t s .  Nor i s  i t  s u r p r i s i n g  t h a t  i t  
shou ld  be d i s l i k e d  by f o r e i g n  c o u r t s  and lawyers .  I f ,  say,+ 
a French g i r l  marries a man d o m i c i l e d  i n  England and t h e  p a r t i e s  
l i v e  t h roughou t  t h e  marriage i n  F r a n c e ,  i t  i s  u n d e r s t a n d a b l e  
t h a t  t h e  French c o u r t s  shou ld  r e c o i l  from r e c o g n i s i n g  a n  E n g l i s h  
d i v o r c e  g r a n t e d  on t h e  b a s i s  t h a t  t h e  w i f e  i s  domic i l ed  i n  
England because  t h e  husband has  r e t a i n e d  h i s  d o m i c i l  there. 
Hence, a s  w e  have s e e n ,  t h e  new Hague Convent ion  on R e c o g n i t i o n  
o f  D ivorces  e x p r e s s l y  p r o v i d e s  t h a t  a l t h o u g h  r e c o g n i t i o n  s h a l l  

b e  g i v e n  t o  d i v o r c e s  based on d o m i c i l  t h i s  d o e s  n o t  i n c l u d e  t h e  
w i f e ' s  dependent  d o m i c i l .  28 
l a w y e r s  i n .  t h e  C i v i l  Law c o u n t r i e s .  I t  has  long  s i n c e  been 
r e c o g n i s e d  t h r o u g h o u t  t h e  Un i t ed  S t a t e s  of America t h a t  a 
married woman may have  a s e p a r a t e  d o m i c i l  a t  any rate f o r  t h e  

pu rposes  of m a t r i m o n i a l  j u r i s d i c t i o n ,  and i n  r e c e n t  y e a r s  a 
s i m i l a r  r u l e  h a s . b e e n  adopted  by s t a t u t e  i n  a number of 
Commonwealth c o u n t r i e s . * '  U n l e s s  we  f o l l o w  s u i t  soon ,  3' we 
are  i n  dange r  of b e i n g  t h e  l a s t  c o u n t r y  t o  c l i n g  t o  a n  
o b v i o u s l y  a n a c h r o n i s t i c  and u n j u s t  r u l e .  

41. W e  should  emphasize t h a t  a l l  t h a t  i s  b e i n g  s u g g e s t e d  i s  
t h a t  f o r  pu rposes  of ma t r imon ia l  j u r i s d i c t i o n  a w i f e  shou ld  be 

t reated a s  c a p a b l e  of a c q u i r i n g  a d o m i c i l  separate from t h a t  

7 

Nor i s  t h i s  r e c o i l  l i m i t e d  t o  

28. 

29. 

3 0 .  

The a p p a r e n t  e f f e c t  of t h i s  i s  t h a t ,  s o  l o n g  a s  we c l i n g  t o  
t h e  d o c t r i n e  t h a t  a w i f e  c a n  have on ly  a d o m i c i l  dependent  
on t h a t  of h e r  husband,  no r e c o g n i t i o n  need be g i v e n  t o  
E n g l i s h  decrees which f u l f i l  t h e  c r i t e r i a  of t h e  Convent ion 
o n l y  because  of  t h e  w i f e ' s . d o m i c i 1 .  
F o r  example,  A u s t r a l i a  (now Mat r imon ia l  Causes  A c t  1959, s . 2 4 ) ,  
New Zealand (Mat r imon ia l  P r o c e e d i n g s  A c t  1963, s.3) and Canada 
(Divorce  A c t  1968, s . 6 ( 1 ) ) .  The B i l l  proposed f o r  Kenya a s  a 
r e s u l t  o f  j o i n t  c o n s u l t a t i o n s  between t h e  Commissions on t h e  
Law of S u c c e s s i o n  and t h e  Law of Marriage and Divorce  a l l o w s  
t h e  w i f e  a n  independent  d o m i c i l  f o r  a l l  purposes :  see 
Repor t  of t h e  Commission on t h e  Law of S u c c e s s i o n  (Govt.  
P r i n t e r  N a i r o b i ,  1968) p a r a .  219 and Appendix V .  
A s  recommended i n  1954 i n  t h e  F i r s t  Repor t  of t h e  P r i v a t e  
I n t e r n a t i o n a l  Law Committee and i n  1955 by t h e  Royal  
Commission on Marriage and Divorce :  see Appendix. 
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of h e r  husband. I n  t h e  overwhelming m a j o r i t y  of cases  t h e  
w i f e ' s  d o m i c i l  i s ,  de f a c t o  as  w e l l  a s  de  j u r e ,  t h e  same a s  
t h a t  of h e r  husband and t h a t  would c o n t i n u e  t o  be so 
i r respect ive of t h e  s t a t e  o f  t h e  l a w .  T h e  s u g g e s t i o n  i s  s imply  
des igned  t o  deal w i t h  t h e  e x c e p t i o n a l  cases which  c a u s e  hard-  
s h i p  where  t h e  w i f e  a t  p r e s e n t  i s  t r e a t e d  as domic i l ed  where 
he r  husband i s  domic i l ed  n o t w i t h s t a n d i n g  t h a t  t h e  p a r t i e s  a re  
s e p a r a t e d  and t h e  w i f e  has  se t t led  somewhere e lse .  I n  such  
cases t h e  a t t r i b u t i o n  t o  the  w i f e  of t h e  husband ' s  d o m i c i l  
i s  a u s e l e s s  f i c t i o n .  

42.  While  there  i s  r e a s o n  t o  fear  t h a t  any g e n e r a l  a t t e m p t  
t o  re form t h e  l a w  of d o m i c i l  would e n c o u n t e r  o b s t a c l e s ,  i t  
does  n o t  f o l l o w  t h a t  t he re  would be t h e  l i k e  r e s i s t a n c e  t o  
a l t e r i n g  t h e  r u l e  whereby t h e  w i f e  i s  deemed f o r  a l l  p u r p o s e s  
t o  have h e r  husband ' s  d o m i c i l .  E s p e c i a l l y  i s  t h i s  so i f  t h e  
re form w e r e  l i m i t e d  t o  t h e  w i f e  be ing  g r a n t e d  a n  independent  
d o m i c i l  f o r  t h e  purpose of  found ing  j u r i s d i c t i o n  i n  m a t r i m o n i a l  
p r o c e e d i n g s  - which is a l l  we a re  ab le  t o  recommend i n  t h i s  

Pape r .  30A 
change i n  t h e  l a w  of d o m i c i l  a s  such ,  b u t  mere ly  t o  p r o v i d e ,  
a s  i n  New Zea land  and Canada,31 t h a t  t h e  c o u r t  should  have 
j u r i s d i c t i o n  i f  t h e  w i f e  would have been regarded a s  d o m i c i l e d  
here b u t  f o r  t h e  f a c t  t h a t  s h e  w a s  a married woman. The re  i s  
no r e a s o n  t o  f ea r  t h a t  t h i s  c o u l d  lead t o  any of t h e  
c o m p l i c a t i o n s  which  the  P r i v a t e  I n t e r n a t i o n a l  Law Committee, 
i n  t h e i r  Seven th  Repor t ,32  feared m i g h t  f l o w  from a p r o v i s i o n  
t h a t  a married woman c o u l d  a c q u i r e  a s e p a r a t e  d o m i c i l  f o r  a l l  
pu rposes .  33 
c o u n t r i e s  which  have a l r e a d y  adopted  t h i s  l i m i t e d  s o l u t i o n .  

Indeed ,  i t  would t h e n  n o t  be n e c e s s a r y  t o  make any 

I t  does  n o t  seem t o  have done so i n  t h e  Commonwealth 

43. I t  may be a rgued  t h a t  so l o n g  as there i s  a n  a l t e r n a t i v e  
r e s i d e n c e  t e s t  there  i s  no need t o  acco rd  the  w i f e  a r i g h t  t o  
proceed  on t h e  b a s i s  of  d o m i c i l .  But t h e  p r e s e n t  r e s i d e n c e  
t e s t  and t h a t  which we recommend l a t e r  pre-suppose a r e c e n t  
p e r i o d  of  p a s t  r e s i d e n c e .  Domici l  c a t e r s  f o r  a d i f f e r e n t  

. We e n v i s a g e ,  however, t h a t  it would a p p l y  t o  m a t r i m o n i a l  
p r o c e e d i n g s ,  i n c l u d i n g  n u l l i t y  a l t h o u g h  w e  a re  not  d e a l i n g  
i n  t h i s  Pape r  w i t h  t h e  grounds  o f  j u r i s d i c t i o n  i n  n u l l i t y :  
see p a r a .  1 above. 

31. The A u s t r a l i a n  f o r m u l a t i o n  i s  somewhat d i f f e r e n t ,  see 

3 2 .  See Appendix. 
33. The Committee d i d  n o t  c o n s i d e r  t h e  p r o p o s a l  t h a t  i t  s h o u l d  

Mat r imon ia l  Causes  A c t  1959, s.24. 

be l i m i t e d  t o  ma t r imon ia l  p roceed ings :  Cmnd. 1955, p a r a .  23,  
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class  - t h o s e  who, w h e t h e r  o r  n o t  t h e y  have r e c e n t l y  res id.ed 
i n  England f o r  any l e n g t h  of t i m e ,  r e t a i n  a c o n n e c t i o n  w i t h  
England and i n t e n d  t o  r e t u r n  o r  remain  there  i n  t h e  f u t u r e .  
I n  p a r t i c u l a r  i t  caters  f o r  t h e  E n g l i s h  e x p a t r i a t e .  There 
are  women e x p a t r i a t e s  as  w e l l  a s  men. I f ,  f o r  example,  an 
Englishwoman employed a s  a teacher i n  Af r i ca ,  b u t  w i t h  a n  
E n g l i s h  d o m i c i l ,  marries i n  Afr ica  a n  American Peace Corps 
v o l u n t e e r ,  she  should  be e n t i t l e d  t o  d i v o r c e  h i m  i n  England. 
i f  t h e  marriage breaks down and not  be f o r c e d  t o  chase  him t o  
t h e  Un i t ed  S t a t e s .  To say  t h a t  a f t e r  a p e r i o d  of resumed 
r e s i d e n c e  i n  England s h e  cou ld  proceed  the re  on the  r e s i d e n c e  
ground i s  n o t  an  adequa te  answer;  h e r  job  i n  A f r i c a  may w e l l  
p r e v e n t  h e r  f rom do ing  t h a t .  

4 4 .  I n  s h o r t ,  there  seems t o  be e v e r y t h i n g  i n  f a v o u r  o f ,  
and no th ing  s e r i o u s  a g a i n s t ,  a l l o w i n g  a w i f e  t o  have a d o m i c i l  
s e p a r a t e  f rom h e r  husband ' s  f o r  t h e  pu rposes  of ma t r imon ia l  
j u r i s d i c t i o n .  

The Mar r i ed  Minor 

45 The q u e s t i o n  of t h e  married minor a l s o  r e q u i r e s  
c o n s i d e r a t i o n .  P a r t  I of t h e  Family Law Reform A c t ,  implement- 
i n g  the,  recommendation of t h e  La tey  Comai t t ee ,  34 has ,  a s  f rom 
1st Janua ry  1570, reduced t h e  age o f  m a j o r i t y  from 21 y e a r s  t o  
18 yea r s ,35  and a l l  ? e r s o n s  ( o t h e r  t h a n  married women) are  
ab le  t o  a c q u i r e .  a n  independent  d o m i c i l  a t  t h e  age of 18. 
The  e f f ec t  of o u r  p r o p o s a l  would,  of c o u r s e ,  be t o  remove t h e  
e x c e p t i o n  of married women so f a r  as  c o n c e r n s  ma t r imon ia l  
r e l i e f .  I n  a d d i t i o n ,  however, i t  seems t o  u s  t h a t  there  are  
s t r o n g  arguments  f o r  a l l o w i n g  a n  independent  d o m i c i l  t o  be  
a c q u i r e d  on or a f t e r  mar r i age .  S i x t e e n  no t  e i g h t e e n  i s  t h e  

age a t  which  a v a l i d  marriage c a n  be  c o n t r a c t e d  and ,  a l t h o u g h  
i t  i s  t rae  t h a t  p a r e n t a l ,  o r  o t h e r ,  consen t  i s  s t i l l  r e q u i r e d  
between t h e  ages of 16 and 18, t h e  marriage i s  v a l i d  i n  t h e  

absence  of such consen t  and i t  i s  n o t  d i f f i c u l t  t o  c o n t r a c t  a 

36 

3 4 .  Repor t  o f  t h e  Committee on t h e  Age  of M a j o r i t y ;  (1967)  
Cmnd. 3 3 4 2 ,  P a r t  I .  

35 .  s.1. 
3 6 .  Cmnd. 3342, p a r a s .  499-504.  
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marriage w i t h o u t  o b t a i n i n g  i t ,  37 
a minor t o  c o n t r a c t  a v a l i d  m a r r i a g e  bu t  t o  deny him o r  h e r  

t h e  power t o  a c q u i r e  a n  independent  d o m i c i l  f o r  t h e  p u r p o s e s  
of founding  j u r i s d i c t i o n  t o  d i s s o l v e  t h a t  marriage. 38 

I t  seem anomalous t o  a l l o w  

Fur thermore  i t  i s  d i f f i c u l t  t o  see how s e n s i b l e  r e s u l t s  can  
be  ach ieved  i f  t h i s  power i s  d e n i e d ;  i n  t h e  case of a n a r r i e d  
g i r l  a d o m i c i l  dependent  on h e r  2 a r e n t s  i s  l i k e l y  t o  be more 
u n r e a l  t h a n  a d o m i c i l  dependent  on her  husband. Hence, some 
Commonwealth c o u n t r i e s  which by s t a t u t e  have a l lowed married 
women t o  a c q u i r e  a n  independent  d o m i c i l  have e x p r e s s l y  p rov ided  
t h a t  where t h e y  are minor s  t h e i r  d o m i c i l  s h a l l  be  de te rmined  
as  i f  t h e y  w e r e  a d u l t s .  39 But t o  a l l o w  a g i r l  t o  a c q u i r e  a n  
independent  d o m i c i l  and t o  deny t h a t  r i g h t  t o  a boy would 
i n t r o d u c e  a n o v e l  sex d i s c r i m i n a t i o n .  It seems t o  u s  t h a t  a l l  
mar r i ed  minor s  shou ld  be able t o  a c q u i r e  a d o m i c i l  independent  
o f  t h a t  of t h e i r  p a r e n t s '  d o m i c i l .  40 
a r e a s o n a b l e  b a s i s  f o r  a u n i f i c a t i o n  i n  t h i s  r e s p e c t  of t h e  

Such a r u l e  might  p r o v i d e  

l a w s  of England and S c o t l a n d ,  41 

4 6 .  
e i t h e r  s e x  on o r  a f t e r  marriage, shou ld  be enab led  t o  a c q u i r e  
a d o m i c i l  independent  of  t h a t  of  h i s  o r  h e r  p a r e n t s .  We c a n  
see no r e a s o n  why t h i s  shou ld  be res t r ic ted  t o  d o m i c i l  f o r  
t h e  pu rposes  of ma t r imon ia l  j u r i s d i c t i o n ;  t h e r e  are  no p o l i c y  
c o n s i d e r a t i o n s  i n  f a v o u r  of e n s u r i n g  t h a t  a married m i n o r ' s  
d o m i c i l  i s  t h a t  of  h i s  p a r e n t s .  

Accord ing ly  w e  p r o v i s i o n a l l y  propose  that_ a minor of  

37 

3 9 .  

40. 

41. 

The Latey  Committee say  "we f e e l  i t  i s  des i rab le  t h a t  any 
l o o p h o l e s  by which t h o s e  u n d e r  18 c a n  c i rcumvent  t h e  need 
f o r  c o n s e n t  s h o u l d  be c l o s e d t t :  Crnnd. 3342 p a r a .  504. T h i s  
i s  a mat te r  which we are l o o k i n g  i n t o  i n  r e l a t i o n  t o  o u r  
s t u d y  o f  t h e  Law of  Marriage. T h e  l o o p h o l e s  c o u l d  c e r t a i n l y  
be narrowed b u t  i t  i s  d o u b t f u l  whe the r  t hey  c o u l d  be c l o s e d  
comple t e ly  s h o r t  of i n v a l i d a t i n g  marriages c o n t r a c t e d  
w i t h o u t  c o n s e n t .  
I t  i s  t r u e ,  o f  c o u r s e ,  t h a t  u n d e r  E n g l i s h  l a w  a d i v o r c e  
w i l l  no t  normal ly  he o b t a i n a b l e  u n t i l  the  marriage has 
las ted f o r  three y e a r s .  But t h a t  i s  p o s s i b l e  i n  cases of 
e x c e p t i o n a l  h a r d s h i p  o r  t h e  r e s p o n d e n t ' s  e x c e p t i o n a l  
d e p r a v i t y :  Ma t r imon ia l  Causes  A c t  1965,  s . 2 .  

See ,  f o r  example,  s . 3 ( 1 )  o f  t h e  Mat r imon ia l  P r o c e e d i n g s  
A c t  1963 of  New Zealand and s . 6 ( 1 )  of t h e  Divorce  A c t  1968 
of Canada. 
T h i s  f u r t h e r  s t e p  h a s  been t a k e n  i n  New Zealand by s.22 of 
t h e  G u a r d i a n s h i p  A c t  1968:  "The domici le  of a minor  who i s  
o r  h a s  been married s h a l l  be de t e rmined  a s  i f  t h e  minor  
were a n  a d u l t " .  
I n  c e r t a i n  c i r c u m s t a n c e s  a S c o t t i s h  minor  ( i . e .  a boy o v e r  
t h e  age of 14 o r  a g i r l  o v e r  t h e  age of 1 2 )  may be able  t o  
a c q u i r e  a n  independent  d o m i c i l :  see Cmnd. 3342 ,  Appendix 5,  
111, p a r a .  7.  
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47 We a p p r e c i a t e  t h a t  t h e  recommendations i n  t h e  immediately 
f o r e g o i n g  pa rag raph  may a p p e a r  t o  go  f u r t h e r  t h a n  t h o s e  of t h e  

La tey  Committee. But w e  do  n o t  t h i n k  t h a t  there  i s  any c o n f l i c t  
of p o l i c y .  T h e  Committee i n d i c a t e d  t h a t  t hey  had received l i t t l e  
ev idence  on t h e  q u e s t i o n  of d o m i c i l ; 4 2  
b r i e f l y ,  and were concerned on ly  w i t h '  what  the age shou ld  be 

t h e y  d e a l t  w i t h  i t  v e r y  

d o m i c i l ,  We do n o t  t h i n k  t h a t  they would have regarded i t  a s  
i n c o n s i s t e n t  w i t h  t h e i r  views i f  minor s  when married were 
empowered t o  change t h e i r  d o m i c i l .  

R e  s i  de ne e 

48. W e  have shown t h a t ,  w h i l e  d o m i c i l  is  g e n e r a l l y  a n  
a p p r o p r i a t e  bas i s  f o r  j u r i s d i c t i o n ,  some a m e l i o r a t i o n  of i t s  
harsh  r e s u l t s  i s  r e q u i r e d  and t h a t  t h i s  c a n  be achieved by 

g i v i n g  a w i f e  t h e  r i g h t  t o  a n  independent  d o m i c i l .  But 
d o m i c i l  on ly  meets t h e  needs of p a r t i e s  i n t e n d i n g  t o  make a 
c o u n t r y  t h e i r  permanent home. I t  d o e s  n o t  meet t h e  needs  of 
t h o s e  who have been l i v i n g  i n  a c o u n t r y  f o r  some t i m e  b u t  
whose f u t u r e  i n t e n t i o n s  are e i t h e r  u n c e r t a i n  o r  are t o  move 
elsewhere when their  p r e s e n t  broken marriage i s  d i s s o l v e d .  
The c o u n t r y  where t h e y  now are and where t h e  marriage w a s  
c e n t r e d ,  q u i t e  as  much as  t h e  c o u n t r y  where  they  are legal ly  
d o m i c i l e d ,  may be concerned  t o  t i d y  up t h e  mess l e f t  by t h e  

broken  marriage and t o  deal w i t h  such  matters a s  t h e  c u s t o d y  
of  t h e  c h i l d r e n ,  t he  main tenance  o f  t h e  w i f e  and c h i l d r e n ,  
and t h e  p r o p e r t y  r i g h t s  of t h e  p a r t i e s .  To some e x t e n t  t h i s  

need i s  m e t  i n  t h e  case o f  t h e  w i f e  by s e c t i o n  4 O ( l ) ( b )  o f  
t h e  Mat r imon ia l  Causes  A c t  1965 which  e n t i t l e s  h e r  t o  p e t i t i o n  
i f  s h e  has o r d i n a r i l y  been r e s i d e n t  i n  England f o r  th ree  years .  
But because  t h a t  w a s  n o t  t h e  pu rpose  f o r  which it w a s  des igned  
( i t  w a s ,  a s  a l r e a d y  p o i n t e d  o u t ,  s imply  i n t e n d e d  t o  mitigate 
t h e  h a r d s h i p  t h a t  s h e  c o u l d  n o t  have a s e p a r a t e  d o m i c i l )  i t  
meets t h e  need o n l y  i m p e r f e c t l y .  What i s  wanted i s  a more 
s u i t a b l e  r e s i d e n c e  t es t  and one which  does  n o t  d i s c r i m i n a t e  
between t h e  husband and t h e  w i f e .  

49. It seems c l ea r  t h a t  s imply  t o  base j u r i s d i c t i o n  on t h e  

p r e s e n t  r e s i d e n c e  of t h e  p a r t i e s  would be u n a c c e p t a b l e .  To 
a l l o w  c o u r t s  t o  d i s s o l v e  a marriage m e r e l y  because  of t h e  

42, Cmnd. 334-2,  p a r a .  499. 
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t r a n s i e n t  p r e s e n c e  i n  t h e  c o u n t r y  of one o r  both  of t h e  p a r t i e s  

would f a i l  t o  s a t i s f y  t h e  f i r s t ,  second,  t h i r d  and f i f t h  

o b j e c t i v e s  set  o u t  i n  pa rag raph  13 and,  i n  p a r t i c u l a r ,  would 
lead t o  t h e  p o s s i b i l i t y  of forum-shopping o n  a n  u n a c c e p t a b l e  
scale.  The problem i s  t o  f i n d  a means of d e f i n i n g  a t y p e  of 
r e s i d e n c e  which can  f a i r l y  be regarded  a s  p r o v i d i n g  a s u f f i c i e n t l y  
c l o s e  c o n n e c t i o n  w i t h  t h e  coun t ry  t o  j u s t i f y  t h e  assumpt ion  of 
j u r i s d i c t i o n .  

*. 

50. There a re  f i v e  main ways i n  which ,  i t  has  been s u g g e s t e d ,  
t h i s  might  be done:- 

( 1 )  By u s i n g  t h e  e x p r e s s i o n  "hometf r a t h e r  t h a n  

( 2 )  By add ing  a f u r t h e r  j u r i s d i c t i o n a l  t e s t  a s  

( 3 )  By q u a l i f y i n g  " r e s i d e n c e "  by a t t a c h i n g  a n  

If r e s i d e n c e "  . 

a r e i n f o r c i n g  f a c t o r .  

ad j ec t ive  which  would show t h a t  w h a t  i s  
r e q u i r e d  i s  something more t h a n  a temporary 
s o j o u r n ,  

( 4 )  By r e q u i r i n g  proof  of a n  i n t e n t i o n  t o  c o n t i n u e  

(5)  By r e q u i r i n g  t h a t  r e s i d e n c e  s h a l l  have lasted 
t h e  r e s i d e n c e  i n  t h e  f u t u r e .  

f o r  a p r e s c r i b e d  p e r i o d .  

5 1 .  ( 1 )  U s e  o f  "hometf. The u s e  of t h e  e x p r e s s i o n  "hometf 
r a t h e r  t h a n  r e s i d e n c e  w a s  sugges t ed  by t h e  P r iva t e  I n t e r n a t i o n a l  
Law Committee i n  t h e i r  F i r s t  R e p o r t .  43 L i k e  d o m i c i l  (and i t  
w a s  i n  t h e  c o n t e x t  of  a d e f i n i t i o n  of d o m i c i l  t h a t  t h e i r  

s u g g e s t i o n  w a s  made) it conno tes  a n  element  of  i n t e n t i o n  and 
a c c o r d i n g l y  adds some element  of permanence which i s  l a c k i n g  
i n  s i m p l e  r e s i d e n c e .  But ,  f o r  our  p r e s e n t  p u r p o s e s ,  i t  adds  
t h e  wrong e l e m e n t ,  Cases where ihere  is  a n  i n t e n t i o n  t o  
reside i n  t h e  f u t u r e  are catered f o r  by t h e  d o m i c i l  tes t .  
What we a re  s e e k i n g  i s  a n  e lement  based on t h e  p r e s e n t  and 
p a s t  rather t h a n  on i n t e n t i o n  f o r  t h e  futLFre. Moreover,  one 
o b j e c t i o n  t o  d o m i c i l  a s  a s o l e  t e s t  i s  p r e c i s e l y  t h e  

u n c e r t a i n t y  wh ich  f l o w s  from t h e  emphasis  on i n t e n t i o n .  I f  

there is  t o  be a n  a l t e p n a t i v e  t e s t  i t  s h o u l d ,  i f  p o s s i b l e ,  
be f ree  f r o m , t h i s  defect .  But "hometf i s  a n  i m p r e c i s e  t e r m  
open t o  a v a r i e t y  of i n t e r p r e t a t i o n s  a c c o r d i n g  t o  i t s  c o n t e x t  

and t o  t h e  d i s p o s i t i o n  o f  t h e  hearer.  44 Accord ing ly  t h i s  

4 3 .  See  below Appendix,  p a r a .  2 .  

44. Cf. R e  Brace dec'd. [ 1 9 5 4 ]  1 W.L.R. 955 a t  958 andeHerber t  
v .  Byrne 119641 1 W.L.R. 519 a t  528. 
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method of  overcoming t h e  d a n g e r s  of s imple  r e s i d e n c e  seem's t o  
u s  t o  be u n s a t i s f a c t o r y .  

52. ( 2 )  U s e  of a r e i n f o r c i n g  f a c t o r .  Under t h e  second 
p o s s i b i l i t y ,  t h e  t e s t  o f  r e s i d e n c e  would be supplemented by, 
f o r  example,  n a t i o n a l i t y  o r  l a s t  m a t r i m o n i a l  home. W e  can  
see l i t t l e  meri t  i n  t h i s  s o l u t i o n .  W e  have a l ready rejected 
these  c r i t e r i a  as  independent  tes ts  and o u r  o b j e c t i o n s  t o  
them a p p l y  e q u a l l y  t o  t h e i r  u s e  as  r e i n f o r c i n g  f a c t o r s .  

53. ( 3 )  Use of a q u a l i f y i n g  ad jec t ive .  We are e q u a l l y  
dub ious  a b o u t  t h e  t h i r d  s u g g e s t i o n ,  u n d e r  wh ich ,  i n s t e a d  of  
t a l k i n g  a b o u t  r e s i d e n c e  one would r e f e r ,  f o r  example,  t o  
"o rd ina ry"  r e s i d e n c e  o r  " h a b i t u a l f 1  r e s i d e n c e ,  o r  "permanent" 
r e s i d e n c e .  The l a s t  of t n e s e  seems o b v i o u s l y  o b j e c t i o n a b l e  
as s u g g e s t i n g  a n  i n t e n t i o n  t o  s e t t l e  a t  l e a s t  a s  s t r o n g  a s  
t h a t  r e q u i r e d  f o r  a change of d o m i c i l .  I f ,  a s  w e  have s u g g e s t e d ,  
d o m i c i l  i s  r e t a i n e d  a s  a c r i t e r i o n  and i f ,  as  w e  have  a l s o  
s u g g e s t e d ,  .marr ied women and mar r i ed  minor s  should be enab led  
t o  change t h e i r  d o m i c i l  as  i f  unmarr ied  and a d u l t ,  permanent 
r e s i d e n c e  would add l i t t l e  i f  a n y t h i n g .  H a b i t u a l  r e s i d e n c e  
and  o r d i n a r y  r e s i d e n c e  are f ree  from t h i s  p a r t i c u l a r  defect 
b u t ,  i n  o u r  v iew,  t h e  q u a l i f y i n g  ad jec t ives  are  u n s a t i s f a c t o r y  
u n l e s s  re la ted  t o  r e s i d e n c e  f o r  a p e r i o d  i n  t h e  pas t  o r  t o  
i n t e n t i o n  f o r  t h e  f u t u r e .  I t  p r o v i d e s  a c l ea r  and  workable  
t e s t ,  t o  say,  a s  s e c t i o n  . & O ( l ) ( b )  of t h e  Mat r imon ia l  Causes  
A c t  1965 says,  t h a t  someone "has been o r d i n a r i l y  r e s i d e n t  
[ i n  England]  f o r  a p e r i o d  of  three years".  I t  would make 
e q u a l l y  good s e n s e  i f  " h a b i t u a l l y "  w e r e  s u b s t i t u t e d  f o r  
" o r d i n a r i l y " .  E i t h e r  would make s u r e  t h a t  t h e  p e r s o n  concerned 
had o r d i n a r i l y  o r  h a b i t u a l l y  been r e s i d e n t  here d u r i n g  t h o s e  
th ree  y e a r s :  i . e .  t h a t  c o n t i n u o u s  u n i n t e r r u p t e d  p r e s e n c e  w a s  
n o t  needed so l o n g  as  he had normal ly  been r e s i d e n t  here. 
I t  would make e q u a l l y  good s e n s e  t o  t a l k  about  a n  i n t e n t i o n  
' ' o r d i n a r i l y ' '  o r  " h a b i t u a l l y t f  t o  res ide here. But t o  refer  
s imply  t o  a p r e s e n t  "o rd ina ry"  o r  " h a b i t u a l "  r e s i d e n t  would 
n e c e s s a r i l y  i n t r o d u c e  a n  u n c e r t a i n  e lement  s i n c e  b o t h  pas t  
behav iour  and f u t u r e  i n t e n t i o n s  would appear t o  be r e l e v a n t .  
T h a t  t h i s  i s  t h e  i n t e n t i o n  of t h o s e  r e s p o n s i b l e  f o r  r e c e n t  
i n t e r n a t i o n a l  Convent ions45 i n  which t h e  e x p r e s s i o n  " h a b i t u a l  

45. For example,  i n  t h e  H a g u e  Convent ion  on R e c o g n i t i o n  of 
Divorce  and i n  t h e  Convent ions  which  l e d  t o  t h e  W i l l s  
A c t  1963 and t h e  Adoption A c t  1968 i n  which t h e  e x p r e s s i o n  
i s  u s e d .  
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r e s i d e n c e "  i s  used  seems c l ea r  from t h e  d r a f t  recommendations 

o f  t h e  Counc i l  o f  E u r o p e ' s  Sub-committee on Fundamental  
Legal Concepts  e '' 
be t o  condemn t h e  p u b l i c  and t h e i r  legal  a d v i s e r s  t o  
u n c e r t a i n t y  and consequen t  l i t i g a t i o n  i n  a f i e l d  where 
c e r t a i n t y  i s  most d e s i r a b l e .  Moreover,  i t  would n e c e s s a r i l y  

The mere u s e  of e i t h e r  e x p r e s s i o n  would 

5 4 .  ( 4 )  Proof  of a c o n t i n u i n g  i n t e n t i o n .  The f o u r t h  
p o s s i b l e  answer i s  t o  r e q u i r e  an i n t e n t i o n  t o  c o n t i n u e  
r e s i d e n c e  i n d e f i n i t e l y .  I f  one were l o o k i n g  f o r  a t e s t  t o  
replace d o m i c i l  t h i s  would have some a t t r a c t i o n s  e s p e c i a l l y  
if f o r m u l a t e d  as  proof  of t he  absence  of any p r e s e n t  i n t e n t i o n  
t o  r e s i d e  elsewhere t h a n  i n  England. A n e g a t i v e  t e s t  of t h i s  
s o r t  would o b v i a t e  d i f f i c u l t y  i n  t h e  case of t h o s e  of unsound 
mind who a r e  i n c a p a b l e  of forming  a n  i n t e n t i o n .  I t  would 
r e t a i n  t h e  e lement  of s t a b i l i t y  and i n d e f i n i t e n e s s  which  t h e  

concep t  of domic i l  c o n t a i n s  b u t  which r e s i d e n c e  s impl ic i te r  
lacks. I t  would e n a b l e  peop le  who have s e t t l e d  h e r e  t o  
o b t a i n  a d i v o r c e  w i t h o u t  a w a i t i n g  p e r i o d ,  But even a s  a 
s u b s t i t u t e  f o r  d o m i c i l  i t  would have a number o f  d i s a d v a n t a g e s ,  
I n  t h e  f i r s t  place p a r t i e s  would be encouraged t o  swear t h a t  

t h e y  had no i n t e n t i o n  t o  reside e l s e w h e r e  w h e t h e r  t h a t  w a s  
t r u e  o r  n o t .  A t  a t i m e  when t h e  l a w  r e l a t i n g  t o  g rounds  and 
bars  t o  d i v o r c e  i s  b e i n g  reformed i n  a way which  should  r e d u c e  
d e c e p t i o n  and p e r j u r y ,  i t  would be  p a r t i c u l a r l y  u n f o r t u n a t e  t o  
r e f o r m  t h e  j u r i s d i c t i o n a l  c r i t e r i a  i n  a way which  would 
encourage  t h o s e  e v i l s .  Secondly ,  i t  would no t  p r o v i d e  f o r  
t h e  r e s i d e n t  from ab road  who h a s  no i n t e n t i o n  of p r e s e n t l y  
r e s i d i n g  elsewhere b u t  who does  have a p r e s e n t  i n t e n t i o n  of 
r e s i d i n g  e l sewhere  a t  some f u t u r e  t i m e .  Many f o r e i g n e r s  are 
brought  t o  England by t h e i r  j o b s  and e x p e c t  t o  be here f o r  a 
number o f  y e a r s  b u t  t o  r e t u r n  thereaf te r .  T h i s ,  pe rhaps ,  i s  

~ ~ ~~ ~ ~~ ~~ ~~~ ~ ~ ~~ 

4 6 .  "9. I n  d e t e r m i n i n g  whether  a r e s i d e n c e  i s  h a b i t u a l ,  a c c o u n t  
i s  t o  be t a k e n  of t h e  d u r a t i o n  and t h e  c o n t i n u i t y  of t he  
r e s i d e n c e  as w e l l  a s  of o t h e r  f a c t s  of a p e r s o n a l  o r  
p r o f e s s i o n a l  n a t u r e  w h i c h  p o i n t  t o  d u r a b l e  t i e s  between a 
p e r s o n  and h i s  r e s i d e n c e .  
10. The v o l u n t a r y  e s t a b l i s h m e n t  of a r e s i d e n c e  and a 
p e r s o n ' s  i n t e n t i o n  t o  m a i n t a i n  i t  are n o t  c o n d i t i o n s  of 
the e x i s t e n c e  of a r e s i d e n c e  o r  a n  h a b i t u a l  r e s i d e n c e ,  b u t  
a p e r s o n ' s  i n t e n t i o n s  may be t a k e n  i n t o  accoun t  i n  d e t e r m i n i n g  
w h e t h e r  he p o s s e s s e s  a r e s i d e n c e  o r  t h e  character  o f  t h a t  
r e s i d e n c e  . If  

On t h e  u n c e r t a i n t y  of t h e  e x p r e s s i o n ,  see Dicey and M o r r i s  
C o n f l i c t  of Laws,  8 t h  E d .  p.598, F . A .  Mann i n  (1968)  17 I . C . L . Q .  
a t  531 and L i p s t e i n  i n  [1965] Cam.  L . J .  224 where,  a t  p.226 
he p o i n t s  o u t  t h a t  t h e  t e r m  i s  unknown i n  c o n t i n e n t a l  l a w  
e x c e p t  i n  Germany where  i t s  meaning i s  d i s p u t e d .  
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. .. . . . .. 

un impor t an t  s i n c e  i t  c a n  be a rgued  t h a t  t h e y  have no v e r y - .  
s t r o n g  claim t o  invoke  o u r  d i v o r c e  j u r i s d i c t i o n .  What i s  
more s e r i o u s  i s  t h a t  i t  would e x c l u d e  a woman who h a s  l o n g  
been x s i d e n t  here bu t  who i n t e n d s  t o  emigrate, f o r  example 
t o  marry a n  American, i f  she o b t a i n s  a d i v o r c e .  Her marriage 
up  t o  now may have  been e x c l u s i v e l y  connec ted  w i t h  England 

d i s s o l v e  h e r  dead m a r r i a g e .  F i n a l l y ,  and most s e r i o u s  o f  a l l ,  
i t  would n o t  ca te r  f o r  t h e  e x p a t r i a t e  who i s  n o t  p r e s e n t l y  
r e s i d e n t  here. Hence i t  seems c l e a r  t h a t  i t  would no t  be a n  
a d e q u a t e  s u b s t i t u t e  f o r  d o m i c i l .  A s  a n  a d d i t i o n a l  t e s t  
a l t e r n a t i v e  t o  d o m i c i l  i t  c l e a r l y  f a i l s  f o r  t h e  same basic  
r e a s o n  as  the p r e v i o u s  p o s s i b i l i t i e s .  A s  emphasized,  we are 
n o t  l o o k i n g  f o r  a t e s t  based upon i n t e n t i o n  for t h e  f u t u r e  
( d o m i c i l  takes  care o f  t h a t )  b u t  f o r  one based on t h e  p r e s e n t  
and  p a s t  r e s i d e n c e .  

55. ( 5 )  R e q u i r i n g  a p e r i o d  o f .  pas t  r e s i d e n c e .  I t  i s  o u r  
p r o v i s i o n a l  c o n c l u s i o n  t h a t  on ly  a t e s t  on these l i n e s  c o u l d  
a c h i e v e  t h e  o b j e c t  t h a t  we a re  s e e k i n g .  The t e s t  s h o u l d  
f o l l o w  t h e  e x i s t i n g  p r e c e d e n t  of s e c t i o n  4 Q ( l ) ( b )  o f  t h e  
Mat r imon ia l  Causes  A c t  1965 b u t  w i t h  a d a p t a t i o n s  so a s  t o  
make i t  app l i cab le  t o  bo th  husbands and wives.  I n  oLher  
words t h e  r e s i d e n c e  ground of j u r i s d i c t i o n  shou ld  be t h e  

r e s i d e n c e  i n  England a t  t h e  commencement o f  t h e  p r o c e e d i n g s  
of one o r  o t h e r  of  t h e  s p o u s e s ,  coup led  w i t h  t h e  r equ i r emen t  
t h a t  he o r  she had res ided  the re  d u r i n g  a prescr ibed p e r i o d  
p r e c e d i n g  t h a t  commencement. 

The  Sugges ted  Res idence  T e s t  

56. T h r e e  q u e s t i o n s  ar ise:  

( 1 )  Should  t h e  r e q u i r e d  r e s i d e n c e  be t h a t  of t h e  

p e t i t i o n e r ,  r e s p o n d e n t ,  e i t h e r  of them o r  
bo th  of them? 

( 2 )  F o r  how long  shou ld  the  r e q u i r e d  r e s i d e n c e  be? 
(3 )  How shou ld  t h e  p a s t  r e s i d e n c e  be d e s c r i b e d ?  

The f i r s t  two q u e s t i o n s  are  i n t e r - r e l a t e d  because  of  t h e  problem 
o f  forum-shopping. I f  t h e  r e s i d e n c e  of  t h e  p e t i t i o n e r  a l o n e  
s u f f i c e s  and i f  t h e  p e r i o d  of r e q u i r e d  residence i s  s h o r t ,  
t he re  i s  a grea te r  risk of u n d e s i r a b l e  forum-shopping t h a n  if 
t h e  r e sponden t  o r  bo th  r e sponden t  and p e t i t i o n e r  are  r e q u i r e d  
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t o  be r e s i d e n t  h e r e  o r  i f  t h e  p e r i o d  of r e q u i r e d  r e s i d e n c e  
i s  r e l a t i v e l y  long .  Indeed  forum-shopping r e a l l y  a r i s e s  
o n l y  i f  j u r i s d i c t i o n  i s  based on t h e  r e s i d e n c e  of t h e  p e t i t i o n e r  
a l o n e .  47 
r e s i d e n c e  h e r e ,  c a n  o b t a i n  a d i v o r c e  n o t  o b t a i n a b l e  i n  h i s  own 
c o u n t r y ,  h e  may be tempted t o  move h e r e  f o r  t h i s  purpose .  
I f ,  however, j u r i s d i c t i o n  i s  based on t h e  r e s i d e n c e  of  t h e  

r e sponden t  o r  of bo th  p e t i t i o n e r  and r e s p o n d e n t ,  forum-shopping 
a r i s e s  o n l y  when bo th  p a r t i e s  are a c t i n g  i n  c o n c e r t  - 
a d m i t t e d l y  a n o t  u n l i k e l y  e v e n t u a l i t y .  Bu t ,  a s  a l r e a d y  p o i n t e d  

I f  a f o r e i g n e r ,  by t h e  s imple  p r o c e s s  of t a k i n g  up 

48 

t o o  much impor tance  shou ld  no t  be  p l a c e d  on t h e  problem 
of  forum-shopping s i n c e  i t  c a n  h a r d l y  be a s e r i o u s  one so  long  
as E n g l i s h  l a w  is  n o t  l a x  i n  i t s  grounds  f o r  d i v o r c e .  

57 .  Under t h e  Hague Convent ion  on R e c o g n i t i o n  of D i v o r c e s ,  
t h e  c r i t e r i a  e n t i t l i n g  d e c r e e s  t o  r e c o g n i t i o n  i n c l u d e :  

50 

( a )  The r e s p o n d e n t ' s  h a b i t u a l  r e s i d e n c e  i n  t h e  

S t a t e  g r a n t i n g  the  decree; o r  

( b )  The p e t i t i o n e r ' s  h a b i t u a l  r e s i d e n c e  there  
p l u s  t he  f a c t  t h a t :  

( i )  such  h a b i t u a l  r e s i d e n c e  had c o n t i n u e d  
f o r  n o t  less t h a n  one  y e a r  immediately 
p r i o r  t o  t h e  i n s t i t u t i o n  of t h e  

p r o c e e d i n g s ,  or 

(ii) t h e  s p o u s e s  l a s t  h a b i t u a l l y  r e s i d e d  
there  t o g e t h e r .  

It w i l l  be observed  t h a t  t h e  r e s i d e n c e  o f  e i t h e r  p e t i t i o n e r  
o r  r e sponden t  s u f f i c e s  b u t  t h a t  one o f  two a d d i t i o n a l  
c o n d i t i o n s  has t o  be complied w i t h  i n  t h e  case of t h e  

p e t i t i o n e r ' s  r e s i d e n c e .  
h a b i t u a l  r e s i d e n c e  f o r  one y e a r ;  
t h e  l a s t  j o i n t  r e s i d e n c e  w a s  there .  There are  i n  t h e  

Convent ion  f u r t h e r  r e c o g n i s e d  grounds of j u r i s d i c t i o n  based  \\ 

p r i m a r i l y  on n a t i o n a l i t y ,  and i f  t h e  p e t i t i o n e r  i s  a n a t i o n a l  

The f i rs t  of these condi t io ,ns  i s  
t h e  second t h e  f a c t ' t h a t  

4 7 .  S e e  T u r s i  'v. T u r s i  [ 1 9 5 8 ]  P .54 .  
48. Assuming, and it  i s  a b i g  assumpt ion ,  t h a t  he can  a f f o r d  

t o  do  so and t h a t  he c a n  o b t a i n  a r e s i d e n c e  p e r m i t .  

49. S e e  p a r a .  10 above. 
50. I t  shou ld  be emphasized t h a t  t h i s  Convent ion i s  n o t  y e t  

i n  o p e r a t i o n  and has n o t  y e t  been r a t i f i e d  by any of t he  
p a r t i e s  t o  i t .  
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o f  t h e  S t a t e  g r a n t i n g  t h e  decree i t  s u f f i c e s  if h e  i s  p r e s e n t l y  
h a b i t u a l l y  r e s i d e n t  t he re  o r  was h a b i t u a l l y  r e s i d e n t  t he re  f o r  

one y e a r  f a l l i n g  i n  p a r t  w i t h i n  t h e  l a s t  two y e a r s .  

58 Accord ingly  t h e  Convent ion f u l l y  r e c o g n i s e s ,  w h a t  i s  
a l s o  r e c o g n i s e d  by s e c t i o n  :O(l)(b)  o f  t h e  E n g l i s h  A c t ,  t h a t  
i t  i s  n o t  des i r ab le  t o  base j u r i s d i c t i o n  s o l e l y  on t h e  

r e s i d e n c e  of  t h e  r e sponden t  o r  of b o t h  r e sponden t  and p e t i t i o n e r ,  
To do  so would e n a b l e  t h e  respondent  t o  deny re l ief  t o  t h e  

p e t i t i o n e r  by s h i f t i n g  h i s  home t o  a d i s t a n t  c o u n t r y  where  t h e  

p e t i t i o n e r  h a s  n o t  t h e  means t o  f o l l o w ;  o r  by t a k i n g  r e f u g e  
i n  a c o u n t r y  l ike  I t a l y ,  S p a i n  o r  t h e  R e p u b l i t  of I r e l a n d  
where there i s  no d i v o r c e ;  o r  by s imply  d i s a p p e a r i n g .  T r u e ,  
i t  may seem hard  t h a t  t h e  respondent  s h o u l d  be d i v o r c e d  on a 
ground w h i c h ,  p e r h a p s ,  i s  n o t  a ground f o r  d i v o r c e  by h i s  o r  
he r  p e r s o n a l  Paw, and pe rhaps  o r d e r e d  t o  pay main tenance  t o  
t h e  p e t i t i o n e r  and be d e p r i v e d  of t h e  c u s t o d y  of t h e  c h i l d r e n .  
But t h i s  may e q u a l l y  w e l l  o c c u r  unde r  t h e  p r e s e n t  E n g l i s h  l a w  
and h a s  t o  be accepted a s  t h e  l esser  of  two p o s s i b l e  h a r d s h i p s .  

59. A f u r t h e r  p o i n t  i s  of some r e l e v a n c e ;  i f  a d i s t i n c t i o n  
were drawn between t h e  r e s i d e n c e  o f  t h e  p e t i t i o n e r  and t h a t  o f  
t h e  r e sponden t  a problem would a r i s e  r e g a r d i n g  c r o s s - p e t i t i o n s - .  
I t  i s  o b v i o u s l y  u n s a t i s f a c t o r y  t h a t ,  a s  u n d e r  t h e  p r e s e n t  
E n g l i s h  l a w , 5 1  when a w i f e  p e t i t i o n s  on t h e  ground o f  h e r  
r e s i d e n c e ,  t h e  husband c a n n o t  c r o s s - p e t i t i o n .  T h i s ,  however, 
c o u l d  be s o l v e d  by p r o v i d i n g  t h a t  t h e  c o u r t s  shou ld  a lways  
have j u r i s d i c t i o n  t o  e n t e r t a i n  a c r o s s - p e t i t i o n  i f  i t  had 
j u r i s d i c t i o n  t o  hear t h e  o r i g i n a l  p e t i t i o n .  52 

60. Having r e g a r d  t o  t h e  above c o n s i d e r a t i o n s  we answer 
t h e  f i rs t  q u e s t i o n  posed i n  pa rag raph  56 by s a y i n g  t h a t  
j u r i s d i c t i o n  s h o u l d  be  based on t h e  r e s i d e n c e  of e i t h e r  t h e  

p e t i t i o n e r  o r  t h e  r e sponden t .  

61.  Tha t  b r i n g s  u s  t o  t h e  second q u e s t i o n :  f o r  how l o n g  
s h o u l d  t h e  p e t i t i o n e r  o r  r e sponden t  be r e q u i r e d  t o  have been 
r e s i d e n t  here p r i o r  t o  t h e  i n s t i t u t i o n  of t h e  p roceed ings?  
I f  t h e  ana logy  of t h e  p r e s e n t  s e c t i o n  4 O ( l ) ( b )  w e r e  fo l lowed  
t h e  answer would be three y e a r s .  But i n  o u r  o p i n i o n  t h e  

ana logy  i s  i m p e r f e c t .  The p e r i o d  of t h r e e  y e a r s '  r e s i d e n c e  
~~ - ~ ~~ ~ ~~~ ~ ~ ~ ~~ -~ ~ 

51.  S e e  para.  2 1 ,  above. 
5 2 .  T h i s  i s  a c c e p t e d  by A r t i c l e  4 of t h e  Hague Convent ion on 

R e c o g n i t i o n  of  D ivorces .  
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by t h e  w i f e  was chosen t o  mit igate  t h e  h a r d s h i p  caused  by t h e  
f a c t  t h a t  s h e  cou ld  n o t  a c q u i r e  a s e p a r a t e  d o m i c i l  and t h e  
p e r i o d  w a s  env i saged  as  one which would be  s u f f i c i e n t l y  l o n g  
t o  be a s u b s t i t u t e  f o r  d o m i c i l .  The i n t e n t i o n  of our  
p r o v i s i o n a l  p r o p o s a l s  i s  t o  p r o v i d e  a t e s t  a l t e r n a t i v e  t o  
d o m i c i l  and a v a i l a b l e  f o r  b o t h  husband and w i f e .  The q u e s t i o n  

s u f f i c e s  t o  show such a c o n n e c t i o n  w i t h  England a s  t o  make it 
r e a s o n a b l e  and p r o p e r ,  c o n s i s t e n t  w i t h  t h e  c o n s i d e r a t i o n s  
s t r e s s e d  i n  pa rag raph  13, f o r  t h e  E n g l i s h  c o u r t s  t o  assume 
j u r i s d i c t i o n  o v e r  t h e  mar r i age?  

6 2 .  T h a t  b e i n g  s o ,  o u r  p r o v i s i o n a l  answer would be one y e a r .  
I n  o u r  view a p e r s o n  who has o r d i n a r i l y  resided i n  England f o r  
n o t  less than  one y e a r  can  f a i r l y  be s a i d  t o  have  e s t a b l i s h e d  
a s u f f i c i e n t l y  c l o s e  c o n n e c t i o n  w i t h  t h i s  c o u n t r y .  We are 
unimpressed w i t h  t h e  argument t h a t  t h i s  w i l l  lead t o  a f l o c k  
of immigrants  s e e k i n g  t o  take  advantage  of o u r  d i v o r c e  
f a c i l i t i e s  ( a n d  Legal Aid Scheme).  Apar t  f rom a n y t h i n g  e l se ,  
immigra t ion  c o n t r o l s  a r e  now s u f f i c i e n t l y  s t r i c t  t o  p r e v e n t  
t h a t .  Many of t h o s e  who c a n  o b t a i n  p e r m i s s i o n  t o  reside here 
f o r  12 months and can  a f f o r d  t o  do so w i l l  be o u t s i d e  t h e  

Legal A i d  l i m i t s .  The immigrants  most l i k e l y  t o  be w i t h i n  
t h o s e  l i m i t s  a re  s t u d e n t s ,  and t o  l e n g t h e n  t h e  p e r i o d  t o  
exc lude  them (and  why shou ld  t h e y  be exc luded? )  would mean 
making i t  more t h a n  three y e a r s  ( t h e  normal d u r a t i o n  of  a 
U n i v e r s i t y  c o u r s e ) ,  I n  o u r  v i e w  i t  i s  u n s a t i s f a c t o r y  t o  
p r e s c r i b e  a l o n g  d e l a y  mere ly  f o r  j u r i s d i c t i o n a l  pu rposes .  
I f  there  a re  g rounds  f o r  a d i v o r c e  and one of t h e  pa r t i e s  i s  
o r d i n a r i l y  r e s i d e n t  here i t  i s  g e n e r a l l y  i n  t h e  p u b l i c  i n t e r e s t  
( E n g l i s h  p u b l i c  i n t e r e s t )  t h a t  t h e  marriage, i f  dead ,  shou ld  be  
d i s s o l v e d  and a p p r o p r i a t e  o r d e r s  made r e g a r d i n g  f i n a n c i a l  
p r o v i s i o n  and cus tody  of  c h i l d r e n .  Of  c o u r s e  it by no means 
f o l l o w s  t h a t ,  because  one p a r t y  has  been h e r e  f o r  12 months 
and wan t s  a d i v o r c e ,  t h e r e  w i l l  be g rounds ,  I f  t h e  ground 
re l ied  on i s  d e s e r t i o n  i t  w i l l ,  unde r  t h e  p r e s e n t  l a w ,  have 
t o  have lasted f o r  three y e a r s .  When t h e  Divorce  Reform A c t  
comes i n t o  o p e r a t i o n  on 1st J a n u a r y  1971 t h e  minimum p e r i o d  
of d e s e r t i o n  o r  s e p a r a t i o n  w i l l  be two y e a r s .  Hence, i f  t h e  
d e s e r t i o n  o r  s e p a r a t i o n  d i d  n o t  beg in  u n t i l  one of the  p a r t i e s  
came t o  t h i s  c o u n t r y  a l o n g e r  d e l a y  t h a n  one y e a r  w i l l  have  t o  
e l a p s e  when d e s e r t i o n  o r  s e p a r a t i o n  a l o n e  i s  re l ied  on.  But 
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t o  ma!te people  w a i t  before  t h e i r  broken marriage can  be 

d i s so lved  i s  j u s t i f i a b l e  only  t o  t h e  e x t e n t  t h a t  t i m e  i s  
needed t o  make i t  clear  t h a t  t h e  marr iage has  i n  f a c t  broken 
down. And delay  f o r  t h e  purpose of s a t i s f y i n g  j u r i s d i c t i o n a l  
requirements  i s  j u s t i f i a b l e  only i f  it i s  needed t o  e s t ab l i sh  
t h a t  there i s  an  adequate connect ion w i t h  t h e  country concerned. 
I n  both c a s e s ,  and e s p e c i a l l y  i n  t h e  l a t t e r ,  t h e  de l ay  should 
be as  s h o r t  a s  p o s s i b l e .  Not only c a n  de l ay  cause ha rdsh ip  
t o  t h e  p a r t i e s  and t h e  c h i l d r e n ,  i t  can a l s o  i n t e r f e re  w i t h  
t h e  due a d m i n i s t r a t i o n  of j u s t i c e  s i n c e  i t  may be impossible  
t o  a r r i v e  a t  t h e  t r u t h  i f  evidence has grown co ld  because 
wi tnes ses  have d i ed ,  disappeared o r  f o r g o t t e n .  

63 We are encouraged i n  ou r  belief t h a t  one y e a r  i s  t h e  
c o r r e c t  per iod  by t h e  f a c t  t h a t  i t  is  t h e  pe r iod  which, a f t e r  
lengthy deba te ,  has been f i n a l l y  selected as t h e  a p p r o p r i a t e  
per iod  of h a b i t u a l  res idence  under t h e  r e c e n t l y  adopted Hague 
Convention. on Recogni t ion of Divorces .  53 

64. The f i n a l  ques t ion  i s  how t h e  requi red  pe r iod  of  
r e s idence  should be described so a s  t o  i n d i c a t e  t h a t  it is  no t  
enough t h a t  a person has  made h i s  occas iona l  res idence  i n  a 
p l a c e ,  but  t h a t ,  on t h e  o t h e r  hand, a s table  r e s idence  should 
no t  be excluded because t h e  person i n  ques t ion  h a s  occas iona l ly  
l e f t  i t  f o r  bus iness  o r  p l easu re .  The p re sen t  s e c t i o n  4 0 ( l ) ( b )  
is formulated as l ' res ident  i n  England and has  been o r d i n a r i l y  
r e s i d e n t  there f o r  a per iod  of . . . I f .  T h i s  i n  p r i n c i p l e  seems 
t o  u s  t o  be t h e  desirable formula.  W e  would prefer, however, 
t o  avoid us ing  t h e  express ion  "ord inary  residence" i n  t h e  

con tex t  of d ivo rce  j u r i s d i c t i o n .  T h i s  p re fe rence  i s  based on 
t h e  fac t  t h a t  i n  c o n s t r u i n g  s e c t i o n  40( 1 )  ( b ) ,  t h e  c o u r t s  have 
sometimes sought guidance from cases i n t e r p r e t i n g  t h e  concept 
of "ord inary  res idence"  i n  t h e  Income Tax l e g i s l a t i o n .  It  
h a s  been recognised t h a t  t h e  problems i n  t h e  two domains are 
d i f f e r e n t  and i n  g e n e r a l  t h e  r e s u l t  which we would w i s h  t o  
achieve  has i n  f a c t  been reached i n  i n t e r p r e t i n g  s e c t i o n  4 O ( l ) ( b ) .  
Neve r the l e s s  w e i g h t  has  sometimes been a t t ached  t o  a dictum 

54 of Viscount Cave L.C. i n  Levene v .  In l and  Revenue Commissioners: 

"I f i n d  i t  d i f f i c u l t  t o  imagine a c a s e  i n  which a man whi le  no t  
r e s i d e n t  here i s  y e t  o r d i n a r i l y  r e s i d e n t  here". Such an  

5 3 .  See p a r a .  57, above. 
5 4 .  [ l 9 2 8 ]  A . C .  217 a t  225. 

- 31 - 



a s s i m i l a t i o n  of t he  ideas  of l'residence'' and "o rd ina ry  

r e s i d e n c e "  would n o t  p o i n t  t o  t h a t  s t a b i l i t y  of r e l a t i o n s h i p  
w i t h  a g l a c e  which i s  a p p r o p r i a t e  t o  a c r i t e r i o n  of d i v o r c e  
j u r i s d i c t i o n .  W e  conc lude ,  t h e r e f o r e ,  t h a t  i t  would be 

be t te r  t o  prescribe t h a t  the  r e s i d e n c e  shou ld  be  "hab i tua l1 ! .  
We are f o r t i f i e d  i n  t h i s  view by the  f a c t  t h a t  t h e  concept  
of  ' ! hab i tua l  r e s i d e n c e "  h a s  been wide ly  adopted  i n  r e c e n t  
European Convent ions  and,  i n  p a r t i c u l a r ,  i n  t h e  Hague 
Convent ion  on the  R e c o g n i t i o n  of Divorces .  The u s e  of 
" h a b i t u a l l y "  ra ther  t h a n  " o r d i n a r i l y "  should  make i t  more 
l i k e l y  t h a t  o u r  decrees w i l l  s e c u r e  r e c o g n i t i o n  i n  c o u n t r i e s  
r a t i f y i n g  t h e  Convent ion.  The concep t  has a l r e a d y  found a 
p lace  i n  o u r  l a w  i n  t h e  W i l l s  A c t  1963 and i n  t he  Adoption 
A c t  1968. 

6 5 .  I f  t h e  ground of j u r i s d i c t i o n  were t o  be t h a t  e i t he r  
t h e  p e t i t i o n e r  o r  t h e  respondent  w a s  r e s i d e n t  i n  England a t  

\ t h e  commencement of t h e  p roceed ings  and had h a b i t u a l l y  been 
r e s i d e n t  there  d u r i n g  t h e  imnediately p r e c e d i n g  12 months,  
t h e n ,  i f  we r a t i f y  t h e  Hague Convent ion  on R e c o g n i t i o n  of 
D ivorces ,  o u r  decrees would a lmos t  i n v a r i a b l y  be e n t i t l e d  t o  
r e c o g n i t i o n  i n  o t h e r  c o u n t r i e s  which r a t i f y .  We are a l s o  
s a t i s f i e d  t h a t  most C o n t i n e n t a l  c o u n t r i e s ,  whe the r  o r  n o t  
t h e y  r a t i f y  t h e  Convent ion ,  would n e a r l y  a lways  r e c o g n i s e  
o u r  decrees based on t h i s  c r i t e r i o n ;  they would c e r t a i n l y  
do so  i f  t h e  pa r t i e s  were U . K .  c i t i z e n s ,  

6 6 .  What i s  p e r h a p s  of greater  p r a c t i c a l  impor tance  i s  
whe the r  o u r  decrees would c o n t i n u e  t o  s e c u r e  r e c o g n i t i o n  i n  
o t h e r  Commonwealth c o u n t r i e s .  Most of these - and indeed  
most o f  t h e  common l a w  c o u n t r i e s  g e n e r a l l y  - now f o l l o w  t h e  
r u l e  i n  Travers  v .  ~ o l l e y , ~ ~  i . e .  t h e y  r e c o g n i s e  a f o r e i g n  
decree i f  g r a n t e d  i n  c i r c u m s t a n c e s  i n  wh ich  they themselves 
would e x e r c i s e  j u r i s d i c t i o n .  F o r  a w h i l e ,  j u r i s d i c t i o n  based 

on r e s i d e n c e  f o r  one year  would be more l i b e r a l  t h a n  t h e  

c r i t e r i a  a t  p r e s e n t  r e c o g n i s e d  i n  many of  them. Bu t ,  j u s t  
a s  a ground of j u r i s d i c t i o n  based on  three  years '  r e s i d e n c e  
by t h e  w i f e  has  become v i r t u a l l y  u n i v e r s a l ,  so ,  i t  i s  l i k e l y ,  
w i l l  j u r i s d i c t i o n  based on one y e a r ' s  h a b i t u a l  r e s i d e n c e .  
Apar t  f rom a n y t h i n g  e l se ,  t h e  g e n e r a l  agreement  s e c u r e d  t o  
the.terms o f  t h e  Hague Convent ion p o i n t s  i n  t h a t  d i r e c t i o n .  
1 n i t i . a l l y  there  may be a risk t h a t  decrees based s o l e l y  on 



one y e a r ' s  r e s i d e n c e  w i l l  n o t  s e c u r e  r e c o g n i t i o n  th roughou t -  
t h e  Commonwealth, and i n  cases where  t h i s  i s  t h e  s o l e  ground 
of  j u r i s d i c t i o n  and t h e  p a r t i e s  are connec ted  w i t h  a n  over-  
seas Conunonwealph c o u n t r y  they  may be we l l - adv i sed  t o  w a i t  f o r  
more t h a n  one y e a r  b e f o r e  p e t i t i o n i n g  here. But t h i s  i s  n o t  
a v a l i d  r e a s o n  f o r  r e f u s i n g  t o  e x e r c i s e  j u r i s d i c t i o n  on a 
bas i s  which t h i s  c o u n t r y  c o n s i d e r s  r i g h t  and p r o p e r .  I f  we  
den ied  a d i v o r c e  un ' less  s a t i s f i e d  t h a t  i t  would have u n i v e r s a l  
r e c o g n i t i o n  we  should  n e v e r  g r a n t  any d i v o r c e s  a t  a l l .  I n  
many cases, o f  c o u r s e ,  t h e  d i v o r c e  w i l l  s e c u r e  r e c o g n i t i o n ,  
if n o t  on t h e  b a s i s  of r e s i d e n c e ,  t h e n  on t h e  bas i s  of d o m i c i l  
or n a t i o n a l i t y .  

Conc lus ion  

67 
E n g l i s h  c o u r t s  should  have j u r i s d i c t i o n ,  i n  a d d i t i o n  t o  t h a t  

bak?d on d o m i c i l ,  i f  e i t he r  t h e  p e t i t i o n e r  o r  t h e  r e sponden t  
i s  r e s i d e n t ' h e r e  when t h e  d i v o r c e  p roceed ings  are commenced 

Accord ingly  o u r  p r o v i s i o n a l  c o n c l u s i o n  i s  t h a t  t h e  

and has  h a b i t u a l l y  been so r e s i d e n t  d u r i n g  t h e  12 months 
immedia te ly  p r e c e d i n g  t h e i r  commencement. T h i s  c o n c l u s i o n  
i s  p r o v i s i o n a l  and we s h a l l  welcome v iews  on i t ,  p a r t i c u l a r l y  
o n  whe the r  12 months i s  t h e  r i g h t  p e r i o d .  

68. I f  t h e  f o r e g o i n g  recommendation i s  adopted  - o r ,  i n d e e d ,  
even  i f  i t  i s  n o t  - we t h i n k  t h a t  t h e  powers o f  t h e  c o u r t  t o  s t a y  
p roceed ings  when s u i t s  are b e i n g  pursued  i n  two o r  more 
c o u n t r i e s  shou ld  be c l a r i f i e d  and s t r e n g t h e n e d .  A t  p r e s e n t  
t h e  E n g l i s h  c o u r t s  have power t o  s t a y  t h e  E n g l i s h  s u i t  (or ,  
i n d e e d ,  t o  r e s t r a i n  t h e  p a r t y  f rom p u r s u i n g  t h e  f o r e i g n  s u i t )  
b u t  t h i s  i s  a power which they  e x e r c i s e  w i t h  great  c a u t i o n ,  
e s p e c i a l l y  when one spouse i s  t h e  p e t i t i o n e r  i n  t h e  E n g l i s h  
s u i t  and t h e  o t h e r  t h e  p e t i t i o n e r  i n  t h e  f o r e i g n  s u i t . 5 6  The 

P.347 and S e a l e y  ( o r s e  
I n  C h r i s t i a n  v .  C h r i s t i a n  

who w a s  D e t i t i o n i n g  f o r  
j u d i c i a l  s e p a r a t i o n  i n  England w a s  g r a n t k d  a n  i n j u k t i o n  
r e s t r a i n i n g  h e r  husband ' s  p r o c e e d i n g s  f o r  d i v o r c e  i n  
S c o t l a n d .  But i t  i s  though t  t h a t  t h e  c i r c u m s t a n c e s  would 
have t o  be  v e r y  u n u s u a l  f o r  t h i s  case t o  be fo l lowed  t o d a y .  
It  is unde r s tood  t h a t  t h e  N . I r i s h  c o u r t s  have  t h e  l i k e  power. 
I n  S c o t l a n d  t h e r e  i s  a s imilar  d o c t r i n e  known a s  forum 
non conven iens  b u t  t h e  S c o t t i s h  c o u r t s  seem r e l u c t a n t  t o  
app ly  t h i s  d o c t r i n e  i n  m a t r i m o n i a l  cases and u n w i l l i n g  t o  
s t a y  p r o c e e d i n g s  i n  S c o t l a n d  i f  t h e  husband i s  domic i l ed  
there: see Anton, P r i v a t e  I n t e r n a t i o n a l  Law, pp. 148-154, 
and Balshaw v .  Balshaw 1967 S.C. 6 3 .  
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r i s k  t h a t  England w i l l  no t  be t h e  most convenient  forum w i l l  
be increased  i f  o u r  recommendation i s  implemented and 
accord ingly  we t h i n k  t h a t  i t  should be made c l ea r  t h a t  i f  
proceedings r e l a t ing  t o  t h e  marriage of t h e  -parties57 are 
pending58 elsewhere i t  should be t h e  duty of t h e  p e t i t i o n e r  
i n  t h e  Engl i sh  proceedings t o  r e fe r  t o  them i n  t h e  p e t i t i o n .  
We a l s o  t h i n k  t h a t  i t  should be provided t h a t  t h e  c o u r t  
should a t  any stage s tay  t h e  proceedings before  i t ,  e i ther  
of i t s  own motion,59 o r  on t h e  a p p l i c a t i o n  of e i ther  pa r ty  
i f  

( a )  proceedings r e l a t i n g  t o  t h e  marr iage of t h e  
p a r t i e s  are pending elsewhere, 6o and 

57. I n  any l e g i s l a t i o n  t h i s  may r e q u i r e  detai led d e s c r i p t i o n  
which we do not  a t t empt  a t  t h e  p r e s e n t  s t a g e .  We in t end  
t o  inc lude  proceedings f o r  d i s s o l u t i o n  o r  n u l l i t y  and 
a l so ,  f o r  example, proceedings by a t h i r d  p a r t y  a sk ing  
f o r  a d e c l a r a t i o n  of t h e  v a l i d i t y  of  a marr iage between 
h i m  and one of  t h e  par t ies .  W e  a l s o  t h i n k  t h a t  proceedings 
i n  t h e  n a t u r e  of j u d i c i a l  s e p a r a t i o n  should be d i s c l o s e d ,  
s i n c e ,  a l though t h e  e x i s t e n c e  o f  these would r a r e l y  cause  
t h e  c o u r t  t o  s t a y  d ivo rce  proceedings,  i t  migh t  be 
convenient  t o  do so i f  they r a i s e d  s imi l a r  i s s u e s ,  f o r  
example, w h e t h e r  there w a s  d e s e r t i o n .  

58. Although f o r  p r e s e n t  purposes it i s  only pending proceedings 
which appear  t o  be r e l e v a n t ,  we sugges t  t h a t  when t h e  new 
Matr imonial  Causes Rules  come t o  be d r a f t e d  c o n s i d e r a t i o n  
should be given t o  r e q u i r i n g  d i s c l o s u r e  of a l l  p a s t  o r  
pending proceedings r e l a t i n g  t o  t h e  marriage and w h e t h e r  
i n  England o r  elsewhere. Under t h e  p r e s e n t  Matr imonial  
Causes Rules  1968 d i s c l o s u r e  of f o r e i g n  proceedings is  not  
r equ i r ed  ( r . 9 ( 2 )  and Form 2 ,  para. ( 4 ) )  u n l e s s  the w i f e  i s  
r e l y i n g  o n ’ s . 4 0 ( l ) ( b )  t o  found j u r i s d i c t i o n ,  when proceed- 
i n g s  pending abroad have a l s o  t o  be d i sc losed :  r . 9 ( 4 ) ( b ) .  
I n  p r a c t i c e  i t  i s  normal t o  d i s c l o s e  i n  the  p e t i t i o n  a l l  
such proceedings and it  seems obviously desirable t h a t  t h e  
c o u r t  should be informed o f -  them. 

59. W e  do no t  envisage t h a t  t h e  c o u r t  would normally s t a y  except 
on t h e  motion of t h e  respondent bu t  i t  might be a p p r o p r i a t e  
f o r  it t o  have power t o  do so ,  f o r  example, i f  n u l l i t y  
proceedings have been i n s t i t u t e d  elsewhere. Indeed,  u n l e s s  
i t  i s  t o  have t h i s  power there seems l i t t l e  p o i n t  i n  
r e q u i r i n g  t h e  p e t i t i o n e r  t o  d i s c l o s e  o t h e r  proceedings 
s i n c e  a n  o b j e c t i n g  respondent can be re l ied  upon t o  do so 
( u n l e s s ,  of cour se ,  h e  i s  ignoran t  of them). 

6 0 .  Such proceedings would not  n e c e s s a r i l y  be those  referred t o  
i n  t h e  p e t i t i o n  i n  accordance w i t h  o u r  immediately f a rego ing  
recommendation. The power t o  s tay  would equa l ly  be 
e x e r c i s a b l e  where,  say ,  a f t e r  t h e  p e t i t i o n e r  had i n s t i t u t e d  
d i v o r c e  proceedings i n  England t h e  respondent started 
n u l l i t y  proceedings i n  Scot land .  
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( b )  t h e  c o u r t  cons ide r s  t h a t  i n  a l l  t h e  c i rcumstances 
i t  would be p r e f e r a b l e  f o r  those proceedings 
t o  be disposed of f irst .  

We would hope t h a t  t h i s  would lead t o  a greater r e a d i n e s s  t o  
s t a y  proceedings and t h a t  i t  would adequate ly  t a k e  c a r e  of 
c o n f l i c t s  of j u r i s d i c t i o n ,  except p e r h a p s  i n  r e l a t i o n  t o  
c o n f l i c t s  between c o u r t s  i n  t h e  va r ious  p a r t s  of t h e  United' 
Kingdom, a problem t o  which we t u r n  i n  t h e  next  s e c t i o n  of 
t h i s  Paper.  

69. We can now summarise o u r  p r o v i s i o n a l  conclus ions  over  
t h e  whole f i e l d  i n  t h i s  way: 

( a )  The Engl i sh  c o u r t s  should have j u r i s d i c t i o n  
i n  d ivo rce  proceedings where a t  t h e  

commencement of proceedings:  

(i) e i the r  p a r t y  i s  domiciled i n  England, 

(ii) e i the r  p a r t y  i s  r e s i d e n t  i n  England 
and has h a b i t u a l l y  been so r e s i d e n t  
du r ing  t h e  twelve months immediately 
preceding t h e  commencement of 
proceedings,  

and where they have j u r i s d i c t i o n  should a l s o  
have j u r i s d i c t i o n  t o  e n t e r t a i n  a c ross -  
p e t i t i o n  f o r  d ivo rce  ( o r  o t h e r  matr imonial  
r e l i e f )  6oA notwi ths tanding  any change of 
domic i l  o r  residence s i n c e  t h e  commencement 
of t h e  o r i g i n a l  proceedings.  

( b )  For t h e  purpose of matrimonial  j u r i s d i c t i o n  
t h e  domic i l  of a married woman should be 
determined independently from t h a t  of her 
husband, and on o r  a f t e r  marriage a minor 
should be able t o  acqu i r e  an independent domici l .  

( c )  The p e t i t i o n e r  should be requi red  t o  d i s c l o s e  
i n  t h e  p e t i t i o n  any proceedings r e l a t i n g  t o  
t h e  marr iage of t h e  p a r t i e s  pending elsewhere. 61 

(d)  The c o u r t  should s t a y  d ivorce  proceedings 
be fo re  i t  i f  proceedings r e l a t i n g  t o  t h e  

6 0 ~ .  Although w e  a r e  not  d e a l i n g  i n  t h i s  Pape r  w i t h  j u r i s d i c t i o n  
i n  n u l l i t y  (see para .  1 above) ,  i t  seems c lear  t h a t  t h i s  
should inc lude  proceedings for n u l l i t y .  

61 ,  O r ,  indeed,  p a s t  proceedings:  see f o o t n o t e  5 8 ,  above. 
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marriage of t h e  pa r t i e s  w e r e  pending 

e l sewhere  and t h e  c o u r t  c o n s i d e r e d  t h a t  i n  
a l l  t h e  c i r c u m s t a n c e s  i t  would be p r e f e r a b l e  
f o r  t h o s e  p roceed ings  t o  be d i sposed  of 
f i r s t .  

CONFLICTS OF JURISDICTION I N  THE U.K. 

70. A t  p r e s e n t  j u r i s d i c t i o n a l  c r i t e r i a  i n  England, S c o t l a n d  
and Nor the rn  I r e l a n d  are  v i r t u a l l y  i d e n t i c a l  and t h e y  are such  
t h a t  t h e  l i k e l i h o o d  of two s u i t s  p roceed ing  s i m u l t a n e o u s l y  i n  
two o r  more c o u n t r i e s  i s  v e r y  small. The on ly  grounds  of 
j u r i s d i c t i o n  are (i) t h e  husband ' s  d o m i c i l  and (ii) t h e  

w i f e ' s  r e s i d e n c e  f o r  th ree  years  so long  as  t h e  husband i s  
n o t  domic i l ed  i n  a n o t h e r  p a r t  of t h e  Un i t ed  Kingdom. 6 2  

does  n o t  whol ly  avoid  t h e  p o s s i b i l i t y  o f  c o n f l i c t s  of  
j u r i s d i c t i o n ,  s i n c e  t h e  c o u r t s  of d i f f e r e n t  par ts  of  t h e  

Uni ted  Kingdom may take d i f f e r e n t  views of where t h e  p a r t i e s  
a re  domic i l ed ;  
s i n c e ,  i n  undefended cases, t h e  p e t i t i o n e r ' s  a l l e g a t i o n  t h a t  

t h e  p a r t i e s  are  domic i led  w i t h i n . t h e  j u r i s d i c t i o n  pay escape 
q u e s t i o n .  N e v e r t h e l e s s ,  c o n f l i c t s  of j u r i s d i c t i o n  i n  s u i t s  
t o  d i s s o l v e  a marriage are  reduced t o  a minimum. And when 
they  o c c u r  t h e i r  consequences are n o t  s e r i o u s  s i n c e  t h e  g rounds  

T h i s  

no r  does  i t  comple t e ly  p r e v e n t  forum-shopping 

of d i v o r c e  are v i r t u a l l y  i d e n t i c a l  i n  a l l  t h ree  c o u n t r i e s .  63  

6 2 .  Or i n  t h e  Channel I s l a n d s  o r  t h e  I s le  o f  Man: Mat r imon ia l  
Causes  A c t  1965 s.40(  1 ) ( b )  (ii) . I n  England ,  t h e  w i f e  h a s  
a n  a d d i t i o n a l  ground of  j u r i s d i c t i o n  u n d e r  s .40( 1 ) ( a )  where  
t h e  husband w a s  d o m i c i l e d  i n  England immediately b e f o r e  he 
deserted h e r  o r  w a s  d e p o r t e d .  Under t h a t  paragraph  there 
i s  no e x c e p t i o n  i n  t h e  case of a d o m i c i l  elsewhere i n  t h e  U.K. 
A s  regards t h e  f i n a n c i a l  powers of t h e  c o u r t  on a d i v o r c e ,  
here t o o ,  s i n c e  t h e  S u c c e s s i o n  ( S c o t l a n d )  A c t  1 9 6 4 ,  s . 2 6 ,  
there has been s u b s t a n t i a l  u n i f o r m i t y ,  a l t h o u g h  p r o f e s s i o n a l  
o p i n i o n  seems t o  be t h a t  t h e  S c o t t i s h  c o u r t s  e x e r c i s e  t h e i r  
powers somewhat less gene rous ly  t h a n  t h e  E n g l i s h .  While 
t h i s  does  n o t  seem t o  have led  t o  any d i s c e r n i b l e  forum- 
shopping  t h e r e  i s  some ev idence  of t h a t  i n  n u l l i t y  cases 
w h e r e  t h e  S c o t t i s h  c o u r t s  have no power t o  award f i n a n c i a l  
p r o v i s i o n .  There i s  a r i s k  t h a t  t h i s  may s p r e a d  t o  d i v o r c e  
when t h e  Mat r imon ia l  P roceed ings  and P r o p e r t y  B i l l ,  now 
b e f o r e  P a r l i a m e n t ,  comes i n t o  o p e r a t i o n  i n  England and t h u s  
p roduces  s i g n i f i c a n t  d i f f e r e n c e s  between England and S c o t l a n d  
and N . I r e l a n d .  The o t h e r  d i f f e r e n c e  between t h e  three 
c o u n t r i e s  i s  t h a t  t h e  E n g l i s h  q u a l i f i e d  ban on d i v o r c e  
w i t h i n  3 years  of t h e  marriage does  n o t  a p p l y  a t  a l l  i n  
S c o t l a n d  and a p p l i e s  i n  N . I r e l and  o n l y  t o  d i v o r c e  on  t h e  
ground of c r u e l t y  a l o n e ;  there i s ,  however, no e v i d e n c e  
t h a t  t h i s  has l e d  t o  any m i g r a t i o n  by p e t i t i o n e r s  f rom England. 

6 3 .  
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71 I f  t h e  bas i s  of d i v o r c e  j u r i s d i c t i o n  i s  widened a s  
gugges ted  above,  and e s p e c i a l l y  i f  t he re  a re  s i m i l a r  changes  
i n  S c o t l a n d  and Nor the rn  I r e l a n d  ( a s  i n  t h e  i n t e r e s t s  of 
u n i f o r i n i t y  i s  obv ious ly  des i r ab le ) ,  t h e  p o s s i b i l i t i e s  of  
c o n f l i c t s  of j u r i s d i c t i o n  w i l l  be i n c r e a s e d .  I f  t h e  b a s i s  
o f  j u r i s d i c t i o n  i n  each c o u n t r y  is  t o  be t h e  d o m i c i l  o r  
one year ' s  r e s i d e n c e  o f  e i t h e r  t h e  p e t i t i o n e r  o r  t h e  
r e sponden t  t he re  w i l l  n e c e s s a r i l y  be many cases i n  wh ich  t h e  

c o u r t s  of more t h a n  one p a r t  o f  t h e  U n i t e d  Kingdom have 
j u r i s d i c t i o n .  One spouse  may be r e s iden t  i n  England and t h e  

o t h e r  i n  S c o t l a n d ;  o r  one o r  bo th  may be r e s i d e n t  i n  England 
and t h e  o t h e r  o r  bo th  may be domic i l ed  i n  S c o t l a n d ;  o r  one 
may be r e s i d e n t  i n  England b u t  domic i l ed  i n  Nor the rn  I r e l a n d  
and t h e  o t h e r  r e s i d e n t  o r  domic i led  i n  S c o t l a n d .  T h e r e f o r e ,  
u n l e s s  t h e  problem i s  d e a l t  w i t h  s p e c i f i c a l l y  there a re  
bound t o  be cases i n  which  two ( o r  even  a l l  three)  c o u n t r i e s  
have j u r i s d i c t i o n ;  and there may be s u i t s  pending  i n  more 
t h a n  one of t h o s e  c o u n t r i e s  w i t h  t h e  same spouse  a s  p e t i t i o n e r  
o r ,  more p robab ly ,  w i t h  t h e  o t h e r  spouse  as  p e t i t i o n e r .  

72.  A s  already p o i n t e d  o u t  i n  pa rag raph  68,  c o n f l i c t s  of 
j u r i s d i c t i o n  a re  e q u a l l y  l i k e l y  t o  a r i s e  a s  between England 
and c o u n t r i e s  o u t s i d e  t h e  Uni ted  Kingdom and we have there 
recommended t h a t ,  t o  minimise  them, t h e  powers of t h e  c o u r t  
t o  s t a y  p roceed ings  shou ld  be c l a r i f i ed  and widened. However, 
these powers w i l l  no t  n e c e s s a r i l y  p r e v e n t  two o r  more s u i t s  
p r o c e e d i n g  contemporaneously i n  d i f f e r e n t  c o u n t r i e s  and i t  is  
a r g u a b l e  t h a t  t h i s  i s  p a r t i c u l a r l y  o b j e c t i o n a b l e  w i t h i n  a 
r e l a t i v e l y  s m a l l  and compact u n i t  l i k e  t h e  Uni ted  Kingdom. 
Hence, i t  i s  a l s o  a r g u a b l e  t h a t  s t r i c t e r  r u l e s  a r e  needed t o  
p r e v e n t  c o n f l i c t s  of j u r i s d i c t i o n  w i t h i n  t h a t  u n i t .  I f  a l l  
three p a r t s  of t h e  U n i t e d  Kingdom had s u b s t a n t i a l l y  t h e  same 
s u b s t a n t i v e  l a w  of d i v o r c e  and t h e  same j u r i s d i c t i o n a l  
c r i t e r i a  ( a s  t h e y  have a t  p r e s e n t )  i t  would be r e l a t i v e l y  
e a s y  f o r  a l l  t h o s e  c o u n t r i e s  t o  adop t  r u l e s  which  would 
p r e v e n t  such  c o n f l i c t s .  These r u l e s  c o u l d  be regarded n o t  
as  a f f e c t i n g  j u r i s d i c t i o n  b u t  merely t h e  a l l o c a t i o n  of 
b u s i n e s s  among t h e  v a r i o u s  c o u r t s  of  t h e  Uni ted  Kingdom 
hav ing  j u r i s d i c t i o n  and e x e r c i s i n g  what ,  i n  e f f ec t ,  would be 
a common l a w  of d i v o r c e .  
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On t h e  assumption t h a t  un i formi ty  of s u b s t a n t i v e  law 6.4 73 
and j u r i s d i c t i o n a l  c r i t e r i a  could be preserved,  t h e  f i r s t  
r u l e  t o  prevent  c o n f l i c t s  of j u r i s d i c t i o n  should,  it i s  
suggested,  be t h a t  a spouse who has  served o r  been served  
w i t h 6 *  a p e t i t i o n  f o r  d ivorce  ( o r  n u l l i t y )  i n s t i t u t e d  i n  
one p a r t  of t h e  United Kingdom should not  be permi t ted  t o  
s e r v e  a p e t i t i o n  f o r  divorce66 i n  ano the r  pa r t  u n t i l  t h e  

f i rs t  proceedings have been s tayed o r  d i sposed  o f .  T h i s  

would i n  i t s e l f  ensure t h a t  s u i t s  d i d  not proceed s imultaneously 
i n  more than  one p a r t  of t h e  United Kingdom. On t h e  o t h e r  hand 
an u n q u a l i f i e d  r u l e  of ' I f  irst-come, f i r s t - se rvedf l  might  w e l l  
be regarded a s  unduly r i g i d .  T h i s  i s  not  so much because of  
t h e  p o s s i b i l i t y  of undes i r ab le  forum-shopping, f o r  there would 
not  be much inducement t o  indulge i n  t h a t  i f  t h e  l a w  were t h e  

same i n  a l l  three c o u n t r i e s .  Rather  it i s  because i t  is  an 
a r b i t r a r y  r u l e ,  wi thout  l o g i c a l  basis ,  which would encourage 
spouses t o  compete w i t h  each o t h e r  f o r  f i r s t  place i n  
p r e s e n t i n g  a p e t i t i o n  i n  t h e  country most convenient fo r  the  
p e t i t  i o  ne r . 
74. Hence, i t  i s  f u r t h e r  suggested t h a t  t h e  r u l e  proposed 
i n  paragraph 73 might be supplemented by ano the r  which would 
secu re  t h a t ,  so  f a r  a s  p o s s i b l e ,  proceedings were brought i n  
t h a t  p a r t  of t h e  United Kingdom with which the  marriage is  
most c l o s e l y  connected. Reten t ion  of t h e  p r e s e n t  r u l e ,  t h a t  
w i t h i n  t h e  United Kingdom t h e  c o u r t s  of t h e  husband's domic i l  
have e x c l u s i v e  j u r i s d i c t i o n ,  would not  s ecu re  t h i s ,  s i n c e  the  

husband's domici l ,  i f  d i f f e r e n t  from t h e  r e s idence  of  t h e  
p a r t i e s ,  i s  u n l i k e l y  t o  be c l o s e l y  connected wi th  t h e  marriage. 
Moreover, i t  would make nonsense of t h e  proposed concession 
whereby a w i f e  would be al lowed,  f o r  purposes  of matr imonial  
j u r i s d i c t i o n ,  t o  have a s e p a r a t e  domici l ;  i t  would mean t h a t  
t h e  concess ion  app l i ed  only  t o  t h e  r e l a t i v e l y  unusual  case 
where t h e  husband w a s  domiciled abroad and had no a p p l i c a t i o n  

~~ ~ ~~ ~ 

6 4 .  T h i s  must inc lude  s u b s t a n t i a l  i d e n t i t y  of f i n a n c i a l  
consequences as  w e l l  a s  of grounds and defences:  see 
f o o t n o t e  6 3 ,  above. 

t h u s  adopt ing  f o r  t h i s  purpose t h e  S c o t t i s h  r u l e  t h a t  
proceedings a r e  no t  deemed t o  com.ence u n t i l  p rocess  i s  served. 

66. Whereas s e r v i c e  of n u l l i t y  proceedings i n  one par t  should 
prec lude  i n s t i t u t i o n  o f  d ivorce  proceedings i n  ano the r  p a r t  
u n t i l  t h e  n u l l i t y  proceedings had been s tayed  or disposed  o f ,  
d i v o r c e  proceedings i n  one p a r t  should n o t ,  p e r  se, prec lude  
n u l l i t y  proceedings i n  another .  W e  are not i n  t h i s  Paper 
d e a l i n g  w i t h  j u r i s d i c t i o n  i n  n u l l i t y  cases, but i t  seems 
obvious t h a t  a U.K. c o u r t  having j u r i s d i c t i o n  i n  n u l l i t y  should 
be allowed t o  d i spose  of a s u i t  t o  annu l  t h e  marr iage be fo re  a 
c o u r t  i n  another  p a r t  d e a l s  w i t h  t h e  ques t ion  of d i s s o l u t i o n .  

6 5 .  We sugges t  s e r v i c e ,  ra ther  than  f i l i n g ,  of t h e  p e t i t i o n ,  
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t o  t h e  much more common case where he  w a s  domic i l ed  i n  t h e  
Un i t ed  Kingdom. But w h a t  would s e c u r e  t h e  end d e s i r e d  i s  
a r u l e  r e q u i r i n g  t h e  c o u r t  t o  s t a y  p r o c e e d i n g s  on  t h e  

a ? p l i c a t i o n  of t h e  r e sponden t ,67  i f  s a t i s f i e d  t h a t : -  

( a )  t h e  respondent  w a s  n o t  domic i l ed  i n  t h a t  
p a r t  of t h e  Un i t ed  Kingdom and had n o t  
been h a b i t u a l l y  r e s i d e n t  there d u r i n g  
t h e  p r e v i o u s  12 months; and 

( b )  t h e  p l a c e  where t h e  p a r t i e s  l a s t  h a b i t u a l l y  
resided t o g e t h e r  w a s  no t  i n  t h a t  p a r t  o f  
t h e  Un i t ed  Kingdom; and 

( c )  a n o t h e r  p a r t  o f  t h e  Un i t ed  Kingdom had 
j u r i s d i c t i o n  on  t h e  b a s i s  t h a t  t h e  

r e sponden t  w a s  r e s i d e n t  there  and had 
h a b i t u a l l y  been  r e s i d e n t  t h e r e  f o r  t h e  

p r e c e d i n g  12  months.  

I n  o t h e r  words,  i f  t h e  r e sponden t  w a s  n e i t h e r  r e s i d e n t  n o r  
domic i l ed  i n  t h e  j u r i s d i c t i o n  and t h e  l a s t  ma t r imon ia l  home 
w a s  n o t  there and i f  a n o t h e r  p a r t  of t h e  Un i t ed  Kingdom had 
j u r i s d i c t i o n  based on t h e  r e s p o n d e n t ' s  h a b i t u a l  r e s i d e n c e ,  
t h e  r e sponden t  would be e n t i t l e d ,  i f  he wi shed ,  t o  have t h e  
p r o c e e d i n g s  s t a y e d .  68  
t o  i n s t i t u t e  p roceed ings  i n  t h e  o t h e r  p a r t  of t h e  Un i t ed  
Kingdom. 69 
t h e  p roceed ings  s t a y e d  i f  he w a s  domic i l ed  o r  h a b i t u a l l y  
r e s i d e n t  i n  t h e  j u r i s d i c t i o n  o r  i f  t h e  p a r t i e s  l a s t  l i ved  
t o g e t h e r  i n  t h e  j u r i s d i c t i o n ;  i n  any of t h e s e  e v e n t s  t h a t  
forum is l i k e l y  t o  be c l o s e l y  connec ted  w i t h  t h e  marriage. 

E i t h e r  p a r t y  would t h e n  be a t  l i b e r t y  

But t h e  r e sponden t  would n o t  be e n t i t l e d  t o  have 

75. As we see i t ,  t h e  a d v a n t a g e s  o f  a r u l e  such  a s  t h a t  

sugges t ed  i n  t h e  immediately f o r e g o i n g  pa rag raph  a re  t h a t  i t  

67.  We suggest t h a t ,  e x c e p t  w i t h  s p e c i a l  leave, t h e  a p p l i c a t i o n  
would have t o  be made w i t h i n ,  s a y ,  6 weeks of service of t h e  
p e t i t i o n .  

68. I t  i s  p o s s i b l e  t h a t  t h e  r e s p o n d e n t ,  r e s i d e n t ,  s a y ,  i n  S c o t l a n d ,  
hav ing  s u c c e s s f u l l y  o b j e c t e d  t o  p roceed ings  i n  England migh t  
l e a v e  S c o t l a n d  t h u s  d e p r i v i n g  t h e  S c o t t i s h  c o u r t s  of 
j u r i s d i c t i o n .  I n  t h a t  e v e n t  t h e  p e t i t i o n e r ' s  remedy would 
be t o  a p p l y  t o  l i f t  t h e  s t a y  on t h e  E n g l i s h  p roceed ings .  
And t h e  c o u r t s  of t h a t  o t h e r  p a r t  should  be p rec luded  from 
e x e r c i s i n g  i t s  power t o  s t a y  p roceed ings  u n d e r  t h e  r u l e  
sugges t ed  i n  para .  68 o r  t h i s  r u l e .  

6 9 ,  
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I 
would p r o v i d e  a d e f i n i t e  r u l e  w i t h  r e a d i l y  a s c e r t a i n a b l e  
c o n d i t i o n s  e n a b l i n g  s o l i c i t o r s  t o  a d v i s e  w i t h  r e a s o n a b l e  
c e r t a i n t y  which  forum w a s  a p p r o p r i a t e .  And a f a i r  r e s u l t  
would normally be achieved by e n t i t l i n g  a r e sponden t  t o  
i n s i s t  t h a t  p r o c e e d i n g s  be brought  i n  t h a t  par t  of t h e  Uni ted  
Kingdom where he  was r e s i d e n t  u n l e s s  he was domic i l ed  
elsewhere i n  t he  Un i t ed  Kingdom or t h e  pa r t i e s  l a s t  l i ved  
t o g e t h e r  i n  a n o t h e r  pa r t  of  t h e  Un i t ed  Kingdom. Like any 
r ig id  r u l e ,  i nconven ience  migh t  be s u f f e r e d  i n  e x c e p t i o n a l  
 circumstance^,^^ b u t  these,  w e  t h i n k ,  would be rare. 

76 Accord ing ly ,  i f ,  i n  respect of a l l  three c o u n t r i e s  of 
t h e  Un i t ed  Kingdom, t he re  w e r e  ( a )  u n i f o r m i t y  of 
j u r i s d i c t i o n a l  c r i t e r i a ,  ( b )  u n i f o r m i t y  of t h e  s u b s t a n t i v e  
l a w  and (c )  un i fo rm r u l e s  for a v o i d i n g  c o n f l i c t s  of 
j u r i s d i c t i o n ,  we t h i n k  t h a t  t h e  s u g g e s t i o n s  i n  paragraphs 73 
and 74 would form a desirable  b a s i s  f o r  t h e  r u l e s  r e q u i r e d  
u n d e r  ( c ) .  But we c a n n o t  assume t h a t  a l l  three c o n d i t i o n s  
w i l l  be s p e e d i l y  f u l f i l l e d .  Af t e r  1st J a n u a r y  1971 
c o n d i t i o n  ( b )  - a un i fo rm d i v o r c e  l a w  - w i l l  no t  be f u l f i l l e d  
i n  a l l  three c o u n t r i e s  and i t  would be u n r e a l i s t i c  t o  assume 
t h a t  i t  soon w i l l  be. F a i l i n g  t h a t ,  w e  do n o t  t h i n k  t h a t  

t h e  r u l e s  sugges t ed  i n  pa rag raphs  73 and 74 would o p e r a t e  
j u s t l y .  I f ,  f o r  example,  Nor the rn  I r e l a n d  d i d  n o t  adop t  
p r o v i s i a n s  comparable t o  t h o s e  i n  t h e  E n g l i s h  Divorce  Reform 
A c t  1969 i t  would mean t h a t  a husband, r e s i d e n t  i n  N o r t h e r n  
I r e l a n d  and n o t  domic i l ed  i n  England,  c o u l d  p reven t  t h e  w i f e  

\ 

-i 

f rom o b t a i n i n g  a d i v o r c e  i n  England based on 5 y e a r s '  
s e p a r a t i o n 7 '  n o t w i t h s t a n d i n g  t h a t  t h e  w i f e  had l i v e d  i n  England 
f o r  many y e a r s .  72 T h a t  would be so  even  though t h e  husband 

70 .  For  example, i n  a case such  as t h e  f o l l o w i n g :  W ,  domic i l ed  
i n  England,  married H .  domic i l ed  i n  N . I r e l a n d  b u t  employed 
by a n  E n g l i s h  f i r m  i n  W. Afr ica  where the  p a r t i e s  l i v e d  and 
had c h i l d r e n .  T h e i r  marriage broke  up because  o f  the 
h u s b a n d ' s  c r u e l t y  and h i s  a d u l t e r y  w i t h  a n o t h e r  Englishwoman 

~ some of t h e  ac t s  o f  a d u l t e r y  b e i n g  i n  a London h o t e l .  W and 
t h e  c h i l d r e n  t h e n  r e t u r n e d  t o  h e r  p a r e n t s  i n  England and H 
r e t u r n e d  t o  N . I r e l a n d .  Once the  husband had been r e s i d e n t  
there f o r  a year he would be e n t i t l e d  t o  p r e v e n t  t he  w i f e  
f rom t a k i n g  d i v o r c e  p roceed ings  i n  England n o t w i t h s t a n d i n g  
t h a t  t h a t  would be m a n i f e s t l y  more j u s t  and c o n v e n i e n t  t h a n  
f o r c i n g  h e r  and a l l  t h e  w i t n e s s e s  t o  go  t o  N . I r e l a n d .  

71 .  Divorce  Reform A c t  1969, s . 2 ( l ) ( e ) .  
72.  U n l e s s  t h e  l a s t  m a t r i m o n i a l  home w a s  i n  England. 
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was n o t  domic i l ed  i n  any p a r t  of t h e  Uni ted  Kingdom ( o r  i n  
the .Channe1  I s l a n d s  o r  t h e  I s l e  of Man) s o  t h a t  t h e  w i f e  
would be i n  a worse p o s i t i o n  t h a n  u n d e r  t h e  p r e s e n t  
j u r i s d i c  t i o n a l  r u  les  . 
77 .  The q u e s t i o n ,  t h e r e f o r e ,  a r i s e s  whe the r ,  f a i l i n g  
u n i f o r m i t y  of grounds of d i v o r c e ,  i t  i s  e i t h e r  prac t icable  
o r  des i r ab le  t o  a t t empt  t o  minimise c o n f l i c t s  of j u r i s d i c t i o n  
more e f f e c t i v e l y  t h a n  unde r  t h e  g e n e r a l  p r o v i s i o n  recommended 
i n  pa rag raph  68. On t h e  one hand,  i t  may be a rgued  t h a t ,  
f a i l i n g  u n i f o r m i t y ,  t h e  need i s  s t i l l  greater  s i n c e  there  
w i l l  t h e n  b e  a s e r i o u s  r i s k  of forum-shopping. On t h e  o t h e r  
hand, i t  may be sa id  t h a t  i f  England h a s  adopted  w h a t  i t  
regards a s  t h e  a p p r o p r i a t e  grounds of d i v o r c e  and t h e  
a p p r o p r i a t e  j u r i s d i c t i o n a l  c r i t e r i a ,  there  can  be no 
j u s t i f i c a t i o n  f o r  denying  u s e  of t h o s e  grounds  by t h o s e  who 
f u l f i l  t h e  c r i t e r i a .  I t  c e r t a i n l y  seems t o  us  t h a t  i t  would 
be h i g h l y  o b j e c t i o n a b l e  t o  deny r e s o r t  t o  o u r  c o u r t s  t o  
p e t i t i o n e r s  married t o  Scotsmen o r  Nor the rn  I r i s h m e n ,  w h i l e  
e x t e n d i n g  it t o  p e t i t i o n e r s  mar r i ed  t o  f o r e i g n e r s ;  d i s c r i m i n a t i o n  
of  t h i s  s o r t  would appear t o  be t o t a l l y  u n a c c e p t a b l e .  F u r t h e r ,  
i t  would seem t h a t  t h e  on ly  prac t icable  way of s t r e n g t h e n i n g  
t h e  r u l e  proposed i n  paragraph 68  would be t o  c o n f e r  on t h e  

c o u r t  a d i s c r e t i o n  t o  s t a y  p r o c e e d i n g s ,  whe the r  o r  n o t  
p r o c e e d i n g s  were a l r e a d y  pending  elsewhere, i f  i t  though t  
t h a t  t h e  c o u r t s  of a n o t h e r  p a r t  o f  t h e  U n i t e d  Kingdom would 
be a more a p p r o p r i a t e  forum. The re  a re  grave o b j e c t i o n s  t o  
t h e  conferment  of  such  a d i s c r e t i o n ,  I t  would,  i n  e f f e c t ,  
f o r c e  t he  c o u r t  t o  conduct  a t r i a l  w i t h i n  a t r i a l  i n  o r d e r  
t o  d e t e r m i n e  which forum seemed t o  be more a p p r o p r i a t e .  T h i s  
it would have t o  do w i t h o u t  knowing t o  what  e x t e n t  t h e  

a l l e g a t i o n s  i n  t h e  p l e a d i n g s  c o u l d  be s u s t a i n e d  and,  n e c e s s a r i l y ,  
w i t h  a n  i m p e r f e c t  knowledge of t h e  l a w  and p rocedure  i n  t h e  

These d i f f i c  l t i o s  would be a g g r a v a t e d  o t h e r  j u r i s d i c t i o n .  
i f ,  i n  o r d e r  t o  de t e rmine  where i t  would be more j u s t  f o r  t h e  
p r o c e e d i n g s  t o  be heard,  t h e  c o u r t  w a s  r e q u i r e d  t o  e v a l u a t e  
t h e  s u b s t a n t i v e  laws f i t s  own and o t h e r  systems. The r e s u l t s  
would be u n p r k d i c t a b l e  and would i n e v i t a b l y  v a r y  from judge  t o  

I 

'' Y 

P 

73 .  Cf. 'Bablngton v.  Babington 1955 S . C .  115 espec ia l ly  a t  
117 and 122. 
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j udge .  74 
which t h e  judge  was e n t i t l e d  t o  have  r e g a r d  were a r b i t r a r i l y  
res t r ic ted  ( f o r  example t o  t h e  r e s i d e n t i a l  and  d o m i c i l i a r y  
c o n n e c t i o n s  of  t h e  p a r t i e s  and t h e  convenience o f  w i t n e s s e s )  
b u t  t h a t  would f o r c e  t h e  judge  t o  p r e t e n d  t o  s h u t  h i s  e y e s  
t o  what he would n e c e s s a r i l y  r e g a r d  as a h i g h l y  r e l e v a n t  
f a c t o r ,  namely whe the r  i t  w a s  p o s s i b l e  f o r  e i t h e r  p a r t y  t o  
o b t a i n  a d i v o r c e  i n  t h e  o t h e r  j u r i s d i c t i o n .  

The problems might  be reduced i f  t h e  f a c t o r s  t o  

78. We have found t h i s  problem a d i f f i c u l t  one b u t  i n  t h e  

end we  have f e l t  f o r c e d  t o  t h e  c o n c l u s i o n  t h a t ,  i n  t h e  absence  
of s u b s t a n t i a l  u n i f o r m i t y  i n  t h e  s u b s t a n t i v e  l a w s ,  t h e  
p o s s i b i l i t y  of c o n f l i c t s  of j u r i s d i c t i o n  and of  forum-shopping 
w i t h i n  t h e  Un i t ed  Kingdom has t o  be accepted as t h e  lesser of 
two e v i l s ,  and t h a t  any a t t e m p t  t o - s t r e n g t h e n  i n  r e l a t i o n  t o  
t h e  Un i t ed  Kingdom t h e  r u l e  proposed i n  pa rag raph  68 would be 
i m p r a c t i c a b l e .  W e  have l i t t l e  d o u b t ,  however, t h a t  when 
p r o c e e d i n g s  are  a c t u a l l y  pending i n  a n o t h e r  p a r t  of t h e  Uni ted  
Kingdom t h e  c o u r t  w i l l  be  more ready  t o  s t a y  p r o c e e d i n g s  
b e f o r e  i t  t h a n  i t  would i f  t h e  pending  p r o c e e d i n g s  were i n  a 
t o t a l l y  a l i e n  j u r i s d i c t i o n .  Hence t h e  most d i s t a s t e f u l  f e a t u r e ,  
s u i t s  p roceed ing  s i m u l t a n e o u s l y  i n  d i f f e r e n t  p a r t s  of t h e  
U n i t e d  Kingdom, should  n o t  be a f r e q u e n t  occur rence .  

79. I f ,  however, u n i f o r m i t y  of  j u r i s d i c t i o n a l  c r i t e r i a  and 
s u b s t a n t i a l  u n i f o r m i t y  of s u b s t a n t i v e  l a w  were a c h i e v e d ,  w e  
would t h e n  f a v o u r  r u l e s  on t h e  l i n e s  o f  t h o s e  sugges t ed  i n  
p a r a g r a p h s  73 and 74. I f ,  a s  seems n o t  u n l i k e l y ,  s u b s t a n t i a l  
u n i f o r m i t y  is i n  t h e  n e a r  f u t u r e  ach ieved  as  between England 
and S c o t l a n d  o n l y ,  we see no r eason  why these sugges t ed  r u l e s  
shou ld  n o t  a p p l y  as  between t h e  " c o u r t s  of Great B r i t a i n .  
E q u a l l y ,  i f  a t  a l a t e r  d a t e ,  such u n i f o r m i t y  were ach ieved  
i n  r e g a r d  t o  t h e  whole U n i t e d  Kingdom, o r ,  i ndeed  t h e  whole 
o f  t h e  B r i t i s h  Is les  ( i . e .  i n c l u d i n g  t h e  Channel  I s l a n d s  
and t h e  I s l e  of Man), we  see no r e a s o n  why these r u l e s  s h o u l d  
n o t  be ex tended  t o  c o v e r  them. But a t  p r e s e n t  a l l  w e ,  a s  a n  
E n g l i s h  Law Commission, c a n  do  i s  t o  make recommendations 
r e g a r d i n g  t h e  r u l e s  t o  be a p p l i e d  by t h e  E n g l i s h  c o u r t s  and ,  

74. A j udge  who favoured  t h e  idea of  d i v o r c e  based on f i v e  
y e a r s '  s e p a r a t i o n  would i n e v i t a b l y  be more ready  t o  a l l o w  
t h e  c o n t i n u a n c e  of p r o c e e d i n g s  i n  England f o r  a d i v o r c e  
on t h i s  ground t h a n  would one who regarded i t  w i t h  d i s f a v o u r .  
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a t  p r e s e n t ,  we  have t o  assume t h a t  as from 1st January 197i’, 
when t h e  Divorce Reform A c t  I969 and t h e  Matr imonial  Proceedings 
and Proper ty  B i l l  w i l l  come i n t o  o p e r a t i o n ,  there w i l l  not  be 
s u b s t a n t i a l  un i formi ty  between these c o u n t r i e s .  Nor can  we  
assume t h a t  a l l  w i l l  adopt t h e  same j u r i s d i c t i o n a l  c r i t e r i a .  
Accordingly o u r  p r e s e n t ,  p r o v i s i o n a l ,  conc lus ion  i s  t h a t  no 
special  r u l e s  can be recommended w i t h  a v i e w  t o  m i n i m i s i n g  
f u r t h e r  t h e  p o s s i b i l i t y  of j u r i s d i c t i o n a l  c o n f l i c t s  between 
them e 

75 

80. T o  sum up o u r  p r o v i s i o n a l  conclusions:-  

( 1 )  U n l e s s  and u n t i l  there i s  uni formi ty  of  
j u r i s d i c t i o n a l  c r i t e r i a  and s u b s t a n t i a l  
un i formi ty  of t h e  s u b s t a n t i v e  l a w s  of  d i v o r c e  
between t h e  c o u n t r i e s  of t h e  United Kingdom, 
no special  r u l e s  can be recommended t o  
s t r eng then  t h e  gene ra l  r u l e  proposed i n  
paragraph 68 EO as  t o  reduce s t i l l  f u r t h e r  
t he  p o s s i b i l i t i e s  of c o n f l i c t s  of  j u r i s d i c t i o n  
and forum-shopping. 

( 2 )  I f  and when such uni formi ty  i s  achieved between 
two o r  more such c o u n t r i e s  i t  would be des i rab le  
t h a t  t h e  c o u n t r i e s  concerned should adopt t h e  
fo l lowing  r u l e s  f o r  t h e  a l l o c a t i o n  of bus iness  
between t h e  c o u r t s  admin i s t e r ing  what ,  i n  
subs tance ,  would be a common d ivo rce  l a w  - 
( a )  A spouse who has  served o r  been served 

w i t h  a p e t i t i o n  f o r  d ivo rce  ( o r  n u l l i t y )  
i n s t i t u t e d  i n  one such count ry  should 
not  be p e r m i t t e d  t o  s e r v e  a p e t i t i o n  for 
d ivorce  i n  ano the r  such count ry  u n t i l  
t h e  f i rs t  proceedings had been s tayed o r  
disposed o f .  
(Paragraph 7 3 ) .  

( b )  The c o u r t  should be r equ i r ed  t o  s tay  
d ivo rce  proceedings on t h e  a p p l i c a t i o n  
of t he  respondent i f  s a t i s f i e d  t.hat:- 

75.  A s  a l r e a d y  mentioned, t h i s  Pape r  has been prepared a f t e r  
c o n s u l t a t i o n  w i t h  t h e  S c o t t i s h  Law Commission which w i l l  
be c i r c u l a t i n g  i t s  own Paper making s imi la r  recommendations. 
Both Commissions w i l l  c o n s u l t  t h e  D i r e c t o r  of Law Reform, 
N. I re land ,  on t h e i r  r e s p e c t i v e  Papers .  
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(i)  t h e  respondent  was no t  domic i l ed  
i n  i t s  j u r i s d i c t i o n  and had n o t  
h a b i t u a l l y  been r e s iden t  there  

d u r i n g  t h e  12 months p r e c e d i n g  
t h e  p e t i t i o n ;  and 

(ii) t h e  place where t h e  spouses  l a s t  
h a b i t u a l l y  resided t o g e t h e r  w a s  
n o t  i n  i t s  j u r i s d i c t i o n ;  and 

( i i i )  a n o t h e r  such c o u n t r y  had j u r i s d i c t i o n  
on t h e  bas i s  t h a t  t h e  respondent  w a s  
r e s i d e n t  there  and had h a b i t u a l l y  
been r e s i d e n t  there d u r i n g  t h e  

12  months p reced ing  t h e  p e t i t i o n .  

(Paragraph 74).  

CHOICE OF LAW 

81. There i s  a f u r t h e r  a n c i l l a r y  q u e s t i o n  which needs  t o  be 

d i s c u s s e d :  shou ld  E n g l i s h  c o u r t s  c o n t i n u e  t o  a p p l y  E n g l i s h  
domest ic  l a w  i n  d i v o r c e  p r o c e e d i n g s  d e s p i t e  t h e  f a c t  t h a t  t h e  

marriage w a s  a f o r e i g n  one and t h a t  the  p e r s o n a l  l a w s  of  t h e  
p a r t i e s  are f o r e i g n ?  While t h e  husband ' s  d o m i c i l  w a s  t h e  o n l y  
basis  upon which E n g l i s h  c o u r t s  assumed d i v o r c e  j u r i s d i c t i o n ,  
t h e  q u e s t i o n  whe the r  t h e  p e t i t i o n e r ' s  o r  t h e  r e s p o n d e n t ' s  
p e r s o n a l  l a w  s h o u l d  be a p p l i e d  c o u l d  n o t  a r i s e .  The l a w  of t h e  

forum w a s  E n g l i s h ,  the  law of  t h e  d o m i c i l  w a s  E n g l i s h  and t h e  

p e r s o n a l  l a w  of t h e  husband ( and  t h e r e f o r e  of t h e  w i f e )  w a s  
E n g l i s h .  When s e c t i o n  13 of t h e  Mat r imon ia l  Causes  Ac t .1937  
i n t r o d u c e d  a basis  of j u r i s d i c t i o n  w i d e r  t h a n  d o m i c i l  ( p e r m i t t i n g  
a deserted w i f e  whose husband i s  n o t  domic i l ed  i n  England t o  sue  
i n  c e r t a i n  c i r c u m s t a n c e s ) ,  it w a s  s i l e n t  on whether  t h e  E n g l i s h  
c o u r t s  should a p p l y  Engl . ish Paw o r  t h e  l a w  of  t h e  husband ' s  
d o m i c i l .  It w a s  assumed t h a t  E n g l i s h  l a w  would be a p p l i e d ,  and 
i n  Z a n e l l i 7 6  t h e  Cour t  of Appeal  confirmed t h i s  by h o l d i n g  t h a t  
a deserted w i f e  whose husband w a s  domic i l ed  i n  I t a l y ,  where 
there  i s  no d ivo rce ,was  able t o  o b t a i n  a d i v o r c e  i n  England 
( though  t h e  q u e s t i o n ' w h e t h e r  E n g l i s h  l a w  should  be a p p l i e d  w a s  
a p p a r e n t l y  n o t  r a i s e d ) .  S e c t i o n  l(4) of t h e  Law Reform 
( M i s c e l l a n e o u s  P r o v i s i o n s )  A c t  1949, now re-enac ted  a s  s e c t i o n  
40(2) of  t h e  Mat r imon ia l  Causes  A c t  1965, p r o v i d e s  t h a t  i n  any 

- ~~ 

7 6 .  Z a n e l l i  v. Z a n e l l i  (1948) 6 4  T.L.R. 556. 
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p r o c e e d i n g s  i n  wh ich  t h e  c o u r t  has  j u r i s d i c t i o n  by v i r t u e  of 
s e c t i o n  4O(l), t h e  i s s u e s  s h a l l  be de te rmined  i n  acco rdance  
w i t h  t h e  l a w  which  would be a p p l i c a b l e  t h e r e t o  i f  bo th  p a r t i e s  
w e r e  domic i l ed  i n  England a t  t h e  t i m e  of t h e  commencement of 
t h e  p roceed ings ,  i . e .  E n g l i s h  l a w .  

8 2 .  Now t h a t  t h e  p o s s i b i l i t y  i s  b e i n g  c o n s i d e r e d  of f u r t h e r  
e x t e n d i n g  t h e  grounds  o f  j u r i s d i c t i o n  i t  i s  n e c e s s a r y  t o  examine 
whe the r  E n g l i s h  l a w  shou ld  c o n t i n u e  t o  be a p p l i e d  t o  t h e  

e x c l u s i o n  o f  f o r e i g n  l a w .  L e t  u s  take a n  example. An I t a l i a n  
marries a n  American g i r l  and they  come t o  l i v e  i n  London. H e  is  
working  h e r e  and t h e y  make a home h e r e ,  a l t h o u g h  he i s  n o t  
domic i l ed  h e r e  i n  t h e  E n g l i s h  s e n s e  of t h e  term. The marriage 
b r e a k s  down, t h e  E n g l i s h  c o u r t  assumes j u r i s d i c t i o n  on  t h e  b a s i s  
of r e s i d e n c e .  It  w i l l  be h e a r d ,  i f  undefended ,  i n  a coun ty  
c o u r t .  Should E n g l i s h  l a w  be a p p l i e d  - e i t h e r  as  t h e  l a w  of 
t h e  forum o r  as  t h e  l a w  of t h e  ma t r imon ia l  home? Should  I t a l i a n  
l a w  (which p r o h i b i t s  d i v o r c e )  be a p p l i e d ?  Should t h e  l a w  of 
some S t a t e  i n  America be a p p l i e d ?  Should there  be some 
cumula t ion  o f  t h e  v a r i o u s  laws? I f  so ,  i s  i t  a cumula t ion  of  
E n g l i s h  l a w  w i t h  t h e  I t a l i a n  l a w  and t h a t  of  some S t a t e  i n  
America, or i s  i t  mere ly  a cumula t ion  o f  E n g l i s h  l a w  w i t h  o n l y  
one of t h e  p e r s o n a l  laws? I f  t h e  l a t t e r ,  t hen  how i s  t h e  c h o i c e  
made? And wha t  i s  t h e  p r e c i s e  meaning f o r  lawyers  of  a 
cumula t ion?  Does t h e  p e r s o n a l  l a w  i n c l u d e  t h e  p r i v a t e  i n t e r n a t i o n a l  
l a w  o f  t h e  p e r s o n a l  law? 
Y e t  t h i s  example i s  a r e l a t i v e l y  s t r a i g h t f o r w a r d  one. 

I f  so ,  how i s  any renvoir17 t r e a t e d ?  

83. Four t h i n g s  a p p e a r  c lear .  T h e  f irst  is t h a t  i t  must be 

conceded t h a t  t h e  argument t h a t  i f  a c o n n e c t i n g  f a c t o r  is 
s u f f i c i e n t  t o  ground j u r i s d i c t i o n ,  i t  i s  s u f f i c i e n t  t o  j u s t i f y  
t h e  s u i t  b e i n g  de termined  by t h e  l a w  of t h e  forum, i s  n o t  a 
compe l l ing  one i n  t h e o r y .  The second i s  t h a t  t o  a p p l y  t h e  
p e r s o n a l  l a w  might  d i s c o u r a g e  forum-shopping and r e n d e r  i t  more 
l i k e l y  t h a t  t h e  d e c r e e  would r e c e i v e  r e c o g n i t i o n  i n  o t h e r  
c o u n t r i e s .  The t h i r d  is  t h a t  n e v e r t h e l e s s  i t  would be h i g h l y  
i n c o n v e n i e n t  and u n d e s i r a b l e  f rom t h e  p r a c t i c a l  p o i n t  of view 
t o  a p p l y  f o r e i g n  l a w  a s  t o  g rounds  and b a r s  i n  d i v o r c e  s u i t s ;  
t h a t  i s  shown by t h e  example c i t e d  i n  pa rag raph  82.  Moreover,  
t o  r e q u i r e  t h e  p e t i t i o n e r  t o  l e a d  ev idence  of  f o r e i g n  l a w  i n  

77.  A h i g h l y  t e c h n i c a l  d o c t r i n e  d e a l i n g  w i t h  t h e ,  s i t u a t i o n  where 
t h e  l a w  of c o u n t r y  A a p p l i e s  t h e  l a w  of c o u n t r y  B which,  i n  

. t u r n  a p p l i e s  t h e  l a w  of c o u n t r y  A o r  C.. 
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an  undefended d ivorce  case  would be a s e r i o u s  o b s t a c l e  t o  t h e  
s w i f t  and inexpensive a d m i n i s t r a t i o n  of j u s t i c e .  The f o u r t h  
i s  t h a t  t o  r e q u i r e  Engl i sh  c o u r t s  t o  d i s s o l v e  t h e  marriage of 
par t ies  connected w i t h  t h i s  country by a p p l y i n g  a l i e n  concepts ,  
such as mental  c r u e l t y ,  &n.jure grave ,  o r  i n c o m p a t i b i l i t y  of 
temperament, wouldvbe regarded by many people a s  u n d e s i r a b l e  
even i f  i t  were p r a c t i c a b l e .  

84. It i s  o u r  s t r o n g l y  h e l d  view t h a t  p r a c t i c a l  c o n s i d e r a t i o n s  
must p r e v a i l  and t h a t ,  no twi ths tanding  t h e  t h e o r e t i c a l  arguments 
t o  the  c o n t r a r y ,  t h e  grounds o f ,  and defences t o ,  a d ivorce  s u i t  
heard i n  t h i s  count ry  must cont inue  t o  be those  of Engl ish l a w .  
T h i s ,  of course ,  does not  mean t h a t  c o n s i d e r a t i o n  of o t h e r  l a w s  
i s  t o t a l l y  ignored i n  such proceedings.  I n  determining w h e t h e r  
there i s  a marriage t o  d i s s o l v e  b o t h . t h e  l a w  of t h e  p l ace  of 
c e l e b r a t i o n  ( a s  regards f o r m a l i t i e s )  and t h e  pe r sona l  laws of 
t h e  p a r t i e s  ( a s  regards  c a p a c i t y )  may be r e l e v a n t .  I n  dec id ing  
whe the r  conduct i s  c r u e l ,  t h e  mores of t h e  p a r t i e s '  f o r e i g n  
community may poss ib ly  have t o  be cons idered ,  But i n  dec id ing  
what are t h e  grounds f o r  d ivo rce  and what are t h e  defences o r  
bars t o  t h e  g r a n t  of a decree, Engl i sh  c o u r t s  must, i n  o u r  view, 
cont inue  t o  apply  Engl i sh  domestic l a w  e x c l u s i v e l y .  

OTHER MATRIMONIAL PROCEEDINGS 

8 5 .  A s  already s ta ted ,  we are l e a v i n g  f o r  l a te r  c o n s i d e r a t i o n  
the  vexed ques t ion  of j u r i s d i c t i o n  i n  n u l l i t y  c a s e s  and it  w i l l  
be more convenient  t hen  t o  deal w i t h  decrees f o r  d e c l a r a t i o n  of 
l eg i t imacy  under s e c t i o n  39 of t h e  Matrimonial  Causes A c t  1965, 
w i t h  p e t i t i o n s  f o r  d e c l a r a t i o n s  a s  t o  s t a t u s  under R.S.C. O r d . 1 5 ,  

r . 6 ,  and w i t h  j a c t i t a t i o n  of marr iage should t h a t  somewhat 
o b s o l e t e  s u i t  be r e t a i n e d .  There a r e ,  however, a number of 
o t h e r  matr imonial  proceedings which need t o  be d e a l t  w i t h  i n  th'e 
p r e s e n t  Paper. Here, t o o ,  t h e  grounds f o r ,  and defences  to ,  
these proceedings should con t inue  t o  be governed e x c l u s i v e l y  by 
Engl i sh  (domest ic)  l a w  f o r  reasons g iven  i n  paragraphs 81-84. 
Those reasons  are e q u a l l y  a p p l i c a b l e  t o  these proceedings - 
though not t o  n u l l i t y .  
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J u d i c i a l  S e p a r a t i o n  

86. U n d e r  e x i s t i n g  law t h e  c o u r t  h a s  j u r i s d i c t i o n  t o  e n t e r t a i n  
p roceed ings  f o r  j u d i c i a l  s e p a r a t i o n :  

( a )  where b o t h  p a r t i e s  are  domic i l ed  i n  England;78 
80 

( b )  w h e r e  bo th  par t ies79 are ,  o r  t h e  r e sponden t  a l o n e ,  
i s ,  r e s i d e n t 8 1  i n  England; 

( c )  i n  t h e  case of p r o c e e d i n g s  by a w i f e ,  w h e r e  t h e  

w i f e  h a s  been deserted by t h e  husband o r  where 
t h e  husband h a s  been d e p o r t e d  from t h e  U n i t e d  
Kingdom and t h e  husband w a s ,  immediately b e f o r e  
t h e  d e s e r t i o n  o r  d e p o r t a t i o n ,  domic i l ed  i n  England. 82 

Ground ( a )  w a s  i n t r o d u c e d  by j u d i c i a l  d e c i s i o n s  a s  p a r t  of t h e  

development of  t h e  concep t  of d o m i c i l  a s  a b a s i s  f o r  ma t r imon ia l  
j u r i s d i c t i o n .  Ground ( b )  has a p u r e l y  h i s t o r i c a l  b a s i s ,  i n  t h a t  
t h i s  w a s  t h e  ground on which t h e  ecc l e s i a s t i ca l  c o u r t s  e x e r c i s e d  
t h e i r  j u r i s d i c t i o n  and t h a t  j u r i s d i c t i o n  w a s  t r a n s f e r r e d  by 
s t a t u t e 8 3  t o  t h e  Divorce  C o u r t .  Ground ( c )  w a s  f irst  i n t r o d u c e d  
by t h e  Mat r imon ia l  Causes  A c t  1937, s e c t i o n  13 t o  e n a b l e  a w i f e ,  
who c o u l d  n o t  b r i n g  herself  w i t h i n  ground ( a )  o r  (b), because  
h e r  husband had l e f t  England and changed h i s  d o m i c i l ,  t o  b r i n g  
m a t r i m o n i a l  p roceed ings  i n c l u d i n g  p r o c e e d i n g s  f o r  j u d i c i a l  
s e p a r a t i o n .  Thus,  i n  t h e  case of j u d i c i a l  s e p a r a t i o n ,  u n l i k e  
d i v o r c e ,  t h e  c o u r t s  w e r e  neve r  s h a c k l e d  t o  t h e  concep t  of d o m i c i l  
a s  t h e  sole j u r i s d i c t i o n a l  b a s i s  f o r  e n t e r t a i n i n g  p r o c e e d i n g s .  

87. iVe do n o t  regard j u d i c i a l  s e p a r a t i o n  a s  p r e s e n t i n g  t h e  

same problem i n  t h e  j u r i s d i c t i o n a l  f i e l d  a s  t h a t  p r e s e n t e d  by 
d i v o r c e .  I n  d i v o r c e  t h e  marriage bond i s  s e v e r e d ,  so t h a t  e a c h  
p a r t y  undergoes  a change of  s t a t u s  from b e i n g  mar r i ed  t o  becoming 
s i n g l e  a g a i n ,  and i n  t h o s e  c i r c u m s t a n c e s  there shou ld  be such  a 

78. E u s t a c e  v .  Eustace [ l 9 2 4 ]  P.45. 
79. Graham v.  Graham [ 19231 P.31. 
80. S i n c l a i r  v .  S i n c l a i r  [ I9681  P.189, 199. 
81. Cont inuous  p r e s e n c e  i s  n o t  e s s e n t i a l ;  a p a r t y ,  though 

p h y s i c a l l y  ab road ,  may be regarded a s  s t i l l  r e s i d e n t  i n  
England: S i n c l a i r  v .  S i n c l a i r ,  above. 

82. Ma t r imon ia l  Causes A c t  1965, s.40( l ) ( a )  . 
83.  Matr imon ia l  Causes  A c t  1857, s .22 ;  Supreme Cour t  o f  

J u d i c a t u r e  ( C o n s o l i d a t i o n )  A c t  1925, s 3. 
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c o n n e c t i o n  between t h e  p a r t i e s  ( o r  one of them) and England as  
t o  make i t  r e a s o n a b l e  and p r o p e r  f o r  t h e  E n g l i s h  c o u r t s  t o  
assume j u r i s d i c t i o n  o v e r  t h e  marriage. Whether o r  n o t  a change 
of  s t a t u s  takes place on a decree of  j u d i c i a l  ~ e p a r a t i o n , ' ~  t h e  

p a r t i e s  remain husband and w i f e ,  t h e  marriage t i e  c o n t i n u e s ,  
and t h e  e f f e c t  of t h e  decree can  be  wiped o u t  a t  t h e  w i l l  o f  
t h e  p a r t i e s .  Indeed ,  one of  t h e  r e a s o n s  advanced by t h e  

Morton Commission85 f o r  r e t a i n i n g  t h i s  remedy w a s  t h e  need f o r  
p r o c e e d i n g s  which  would keep open t h e  door  f o r  t h e  p o s s i b i l i t y  
of  subsequen t  r e c o n c i l i a t i o n .  We, t h e r e f o r e ,  do n o t  f i n d  any 
r e a s o n  f o r  d e p a r t i n g  from t h e  e x i s t i n g  p r i n c i p l e  t h a t  r e s i d e n c e  
i n  England i s  of  i t s e l f  a s u f f i c i e n t  basis  f o r  g i v i n g  t h e  c o u r t  
j u r i s d i c t i o n  w i t h o u t  any a d d i t i o n a l  r equ i r emen t  t h a t  t h e  

r e s i d e n c e  shou ld  have c o n t i n u e d  f o r  some s p e c i f i e d  p e r i o d .  
86 P e t i t i o n s  f o r  j u d i c i a l  s e p a r a t i o n s  are compara t ive ly  few and ,  

so f a r  as  we know, i t  h a s  n o t  been sugges t ed  t h a t  r e s i d e n c e  
per se a s  a ground f o r  j u r i s d i c t i o n  h a s  been u n s a t i s f a c t o r y  o r  
s u b j e c t  t o  abuse .  Moreover,  r e 4 i d e n c e  per se e n a b l e s  a spouse  
t o  o b t a i n  i n  t h e  magistrates '  corbrt a s e p a r a t i o n  o r d e r , S 7  which 
has  t h e  e f fec t  of a j u d i c i a l  s e g a r a t i o n .  
t h e r e f o r e ,  t h a t  r e s i d e n c e ,  a t  t h e  i n s t i t u t i o n  o f  t h e  p r o c e e d i n g s ,  
of b o t h  p a r t i e s  o r  of  t h e  r e sponden t  shou ld  remain a ground of 
j u r i s d i c t i o n  i n  p r o c e e d i n g s  f o r  j u d i c i a l  s e p a r a t i o n .  We do 
n o t  s u g g e s t  t h a t  mere r e s idence89  of  t h e  p e t i t i o n e r  shou ld  
s u f f i c e ,  i f  o n l y  because  t h a t  would be i n c o n s i s t e n t  w i t h  t h e  

We p ropose ,  88 

84. 

85. 

86. 

87. 

88. 
89. 

I n  E u s t a c e  v. E u s t a c e  [ 19 
Tho-1957- 38!, 
s e D a r a t i o n  affected s t a t u  
v.-Armytage [I8981 P .178 ,  
A n g h i n e l l i  [ I 9 1 8 1  P.247, 

241 P .45 ,  51, 54, C.A. and Thompson 

s ,  b u t  t h i s  w a s  doubted i n  Armytage 

254,. 256, C.A. 

C.A. i t  w a s  s a i d  t h a t  j u d i c i a l  

190-191 and A n g h i n e l l i  'v. 

Repor t  o f  Royal  Commission on Marriage and Divorce  (1956) 
Cmd. 9678, p a r a .  303. 
I n  1968 there  w e r e  a b o u t  54,000 p e t i t i o n s  f o r  d i v o r c e  and 
o n l y  233 p e t i t i o n s  f o r  j u d i c i a l  s e p a r a t i o n :  C i v i l  J u d i c i a l  
S t a t i s t i c s ,  Cmnd. 4112, pp. 56 ,  57. 
Mat r imon ia l  P roceed ings  (Magistrates' C o u r t s )  A c t  1960, 
s . l ( 2 ) ( a ) .  But n o t  i f  t h e  de fendan t  resides i n  S c o t l a n d  o r  
N..Ireland: s . l (3)  p r o v i s o ,  and ,  a s  regards maintenance 
o r d e r s ,  see .s.l(3) ( a ) ,  
I b i d . ,  s . 2 ( l ) ( a ) .  
But see p a r a ,  88 r e g a r d i n g  residence s u f f i c i e n t  t o  ground 
j u r i s d i c t i o n  i n  d i v o r c e .  

'V 
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p r o v i s i o n s  i n  t h e  Mat r imon ia l  P roceed ings  (Magistrates’ C o u r t s )  
A c t  1960 des igned  t o  p r e c l u d e  t h e  E n g l i s h  c o u r t s  from making a 

s e p a r a t i o n  o r d e r  a g a i n s t  a respondent  r e s i d e n t  i n  S c o t l a n d  o r  
Nor the rn  I r e l a n d ,  87 
because of t h e  r e s p o n d e n t ’ s  r e s i d e n c e ,  i t  shou ld  e q u a l l y  have 
j u r i s d i c t i o n  t o  h e a r  a c r o s s - p e t i t i o n  f o r  j u d i c i a l  s e p a r a t i o n .  

I f ,  however, t h e  c o u r t  h a s  j u r i s d i c t i o n  

88. We , a l s o  propose t h a t  t h e  c o u r t  shou ld  have j u r i s d i c t i o n  
whenever i t  would have j u r i s d i c t i o n  i n  d i v o r c e .  A s  t h e  Morton 
Commission9o p o i n t e d  o u t ,  one of t h e  r e a s o n s  why i t  i s  n e c e s s a r y  
t o  r e t a i n  t h e  remedy of j u d i c i a l  s e p a r a t i o n  i s  i n  o r d e r  t o  
p r o v i d e  r e l i e f ,  where p r o p e r  grounds  e x i s t ,  d u r i n g  t h e  f i rs t  
th ree  y e a r s  o f  t h e  marriage, and ,  thereaf te r ,  f o r  t h o s e  who 
have r e l i g i o u s  o r  c o n s c i e n t i o u s  o b j e c t i o n s  t o  d i v o r c e .  
C o n s i s t e n t l y  w i t h  o u r  p r o p o s a l s  f o r  d i v o r c e ,  we t h e r e f o r e  
s u g g e s t  t h a t  t h e  c o u r t  shou ld  a l s o  have j u r i s d i c t i o n  t o  hear  a 
p e 7 . i t i o n  f o r  j u d i c i a l  s e p a r a t i o n  i f  t h e  p e t i t i o n e r  i s  r e s i d e n t  
i n  Eng land ,  and  has h a b i t u a l l y  been so r e s i d e n t  d u r i n g  t h e  

p r e c e d i n g  1 2  months o r  i f  e i t h e r  p a r t y  i s  domic i led  i n  England ,  
a wife f o r  t h i s  purpose  b e i n g  e n t i t l e d  t o  a c q u i r e  a d o m i c i l  
d i f f e r e n t  f rom t h a t  of h e r  husband. If t h i s  i s  a c c e p t e d ,  t h e n  
t h e  s t a t u t o r y  ground i n  t h e  case of a w i f e  who h a s  been d e s e r t e d  
o r  whose husband has been d e p o r t e d  (see pa rag raph  8 6 )  becomes 
&perf  l u o u s  . .. 

R e s t i t u t i o n  -of Conjuga l  R i g h t s  

89. I n  o u r  Repor t  on R e s t i t u t i o n  o f  Con juga l  R i g h t s ”  we have 
recommended the  a b o l i t i o n  of  t h i s  remedy and t h i s  recommendation 
w i l l  be implemented when t h e  Matr imonia l  P roceed ings  and P r o p e r t y  
B i l l , 9 2  now b e f o r e  P a r l i a m e n t ,  p a s s e s  i n t o  l a w .  
t h i s  remedy can  be ignored .  

Accord ingly  

Neglect t o  M a i n t a i n  

90. Under s e c t i o n  22 of t h e  Mat r imon ia l  Causes  A c t  1965 a w i f e  
may app ly  f o r  p e r i o d i c a l  payments i f  t h e  husband h a s  been g u i l t y  
o f  w i l f u l  n e g l e c t  t o  p r o v i d e  r e a s o n a b l e  main tenance  f o r  he r  o r  a 
c h i l d . 9 3  I n  o u r  r e p o r t  on F i n a n c i a l  P rov i s ionS4  we  recommended 

90. Cmd. 9678 paras .  301 t o  303. 
91. Law Com. No.23. 
92. C l a u s e  20. 
93. See  a l s o  s.35 unde r  which  sums may be payab le  d i r e c t  t o  a 

94. Law Com. No.25, p a r a s .  18-22, 43 and 44. 
c h i l d  o r  t o  a n o t h e r  p e r s o n  on i t s  behal f .  
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c e r t a i n  amendments t o  t h i s  s e c t i o n ,  i n c l u d i n g  i t s  e x t e n s i o n  
so t h a t  t h e  husband c o u l d  a p p l y  i n  c e r t a i n  c i r c u m s t a n c e s .  
These recommendations w i l l  be i m p l e m e n t e d  when t h e  Mat r imon ia l  
P r o c e e d i n g s  and P r o p e r t y  B i l l 9 5  becomes l a w .  Both t h e  p r e s e n t  
s e c t i o n  2296 and c l a u s e  697 of  t h e  B i l l  wh ich  w i l l  replace i t ,  
s t a t e  t h a t  t h e  c o u r t  has j u r i s d i c t i o n  where i t  would have 
j u r i s d i c t i o n  t o  e n t e r t a i n  p roceed ings  f o r  j u d i c i a l  s e p a r a t i o n .  
S i n c e  t h e  remedy i s  p u r e l y  f i n a n c i a l  and does  n o t  a f f e c t  i n  
any way t h e  s t a t u s  of t h e  p a r t i e s ,  t h e  case f o r  found ing  
j u r i s d i c t i o n  on r e s i d e n c e  i s  even s t r o n g e r  t h a n  i n  t h e  case 
o f  j u d i c i a l  s e p a r a t i o n .  We a c c o r d i n g l y  propose  t h a t  t h e  
e x i s t i n g  nexus w i t h  t h e  grounds f o r  j u r i s d i c t i o n  i n  j u d i c i a l  
s e p a r a t i o n  s h o u l d  be ma in ta ined .  T h i s  means t h a t  no l eg i s l a t ive  
change w i l l  be needed. 

V a r i a t i o n  of Maintenance Agreements 

91. Under s e c t i o n s  23-25 of  t h e  Mat r imon ia l  Causes  A c t  1965, 
t h e  c o u r t  i s  empowered t o  v a r y  t h e  f i n a n c i a l  a r r angemen t s  made 
i n  a main tenance  agreement .  I n  acco rdance  w i t h  t h e  recommendations 
made i n  o u r  Repor t  on F i n a n c i a l  P rov i s ion ,98  these s e c t i o n s  w i l l  
be r e p l a c e d  i n  mod i f i ed  form by c l a u s e s  13-15 of t h e  Mat r imon ia l  
P r o c e e d i n g s  and P r o p e r t y  B i l l .  Under s e c t i o n  25 t h e  c o u r t  has  
j u r i s d i c t i o n  t o  o r d e r  a v a r i a t i o n  a f t e r  t h e  dea th  o f  t h e  p a r t y  
l i a b l e  t o  pay i f  he d i e d  domic i led  i n  England,  and t h i s  w i l l  n o t  
be changed by t h e  B i l l ,  99 
c i r c u m s t a n c e s  is  t h a t  t h e  c o u r t  has  j u r i s d i c t i o n  o n l y  when t h e  

p a r t i e s  are  b o t h  d o m i c i l e d  o r  b o t h  r e s i d e n t  i n  England.  loo 
B i l l  p r o p o s e s  t o  a l t e r  t h i s  s o  t h a t  t h e  c o u r t  w i l l  have 
j u r i s d i c t i o n  i f  each o f  t h e  p a r t i e s  i s  e i the r  d o m i c i l e d  o r  
r e s i d e n t .  I n  o t h e r  words,  i t  w i l l  s u f f i c e  i f  one i s  r e s i d e n t  

But the p r e s e n t  r u l e  i n  o t h e r  

The 

95. C l a u s e  6 .  
96.  s . 2 2 ( 1 ) ( b ) .  
97.  Clause 6 ( 2 ) .  
98,  Law Corn. No.25, paras. 94-96. 
99 .  C lause  1 5 ( 1 ) .  
100. s.24(l). A magistrates,' c o u r t  has j u r i s d i c t i o n  o n l y  when 

b o t h  p a r t i e s  a re  r e s i d e n t  i n  England and one r e s i d e n t  i n  
t h e  p e t t y  s e s s i o n a l  area of t h e  c o u r t :  s.24(2). The B i l l  
w i l l  n o t  a l t e r  t h i s  (see c l a u s e  14(3)) and we  do n o t  i n  
t h i s  Pape r  c o n s i d e r  t h e  q u e s t i o n  of  j u r i s d i c t i o n  of 
magistrates '  c o u r t s  which w i l l  be t h e  s u b j e c t  of a g e n e r a l  
rev iew l a t e r .  
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. .  

a n d  t h e  o t h e r  domic i l ed  here and i t  w i l l  no l o n g e r  be necessary 
e i the r  t h a t  bo th  be res ident  o r  t h a t  b o t h  be domic i l ed  here.  

Presumpt ion  of Death a n d  D i s s o l u t i o n  

92. Under  s e c t i o n  14 of t h e  Mat r imon ia l  Causes  A c t  1965, i t  
i s  p o s s i b l e  t o  p e t i t i o n  t h e  c o u r t  t o  presume t h a t  t h e  o t h e r  
p a r t y  t o  t h e  marriage i s  dead and t o  d i s s o l v e  t h e  marriage 
( t h u s  p r o t e c t i n g  t h o s e  invo lved  i n  case t h e  o t h e r  p a r t y  p r o v e s  
i n  f a c t  t o  be a l i v e ) .  Although such  a decree,  l i k e  d i v o r c e ,  
d i s s o l v e s  t h e  marriage, i t  i s  not  t e c h n i c a l l y  d i v o r c e .  However 
i t  so c l o s e l y  resembles d i v o r c e  as  t o  be v i r t u a l l y  i n d i s t i n g u i s h -  
able  and t h e  p r e s e n t  grounds  of j u r i s d i c t i o n  a re  i n  e s s e n c e  t h e  
same a s  t h o s e  f o r  d i v o r c e ;  i . e .  t h e  p e t i t i o n e r ' s  d o m i c i l ,  o r ,  
i n  case of a p e t i t i o n  by t h e  w i f e ,  three years '  r e s i d e n c e .  It  

i s  e x p r e s s l y  provided  t h a t  i n  d e t e r m i n i n g  w h e t h e r  a woman is  
domic i l ed  i n  England, h e r  husband s h a l l  be t reated a s  hav ing  
d i e d  immediately a f t e r  t h e  l a s t  o c c a s i o n  on which s h e  knew o r  
had r e a s o n  t o  b e l i e v e  h i m  t o  be l i v i n g . '  These  r u l e s ,  a s  t h e  

S c o t t i s h  Law Commission have p o i n t e d  o u t  i n  t h e i r  Memorandum 
No.11 on Presumpt ions  of S u r v i v o r s h i p  and Death are  open t o  
o b j e c t i o n s  s imi l a r  t o  t h o s e  a p p l y i n g  t o  d i v o r c e .  I n  p a r t i c u l a r  
i t  seems wrong t h a t  a husband,  however l o n g  h e  may have resided 
i n  England,  canno t  have r e c o u r s e  t o  t h e  E n g l i s h  c o u r t s  u n l e s s  
he i s  domic i l ed  here. I t  a l s o  seems u n d e s i r a b l e  t h a t  a w i f e  o f  
E n g l i s h  o r i g i n ,  married t o  a p e r s o n  domic i l ed  ab road ,  canno t  
o b t a i n  r e l i e f  i n  England u n l e s s  she r e t u r n s  and resides here 
f o r  three years .  The g e n e r a l  s i m i l a r i t y  between p e t i t i o n s  f o r  
t h i s  type  o f  d i s s o l u t i o n  of marriage and p e t i t i o n s  f o r  d i v o r c e  
s u g g e s t s t h a t  i n  t h e  f o r m e r ,  e q u a l l y  w i t h  t h e  l a t t e r ,  a p e t i t i o n e r  
shou ld  be ab le  t o  found j u r i s d i c t i o n  on t h e  d o m i c i l  of e i t he r  
p a r t y 2  o r  on r e s i d e n c e  f o r  a t  l e a s t  12  months,  
unnecessa ry  t h e  special  e x c e p t i o n  i n  f a v o u r  of wives i n  the 

p r e s e n t  s e c t i o n  1 4 . ~  

T h i s  would make 

One p o s s i b l e  o b j e c t i o n  t o  t h i s  i s  t h a t  t h e  
I 

1 .  s . l 4 ( 5 ) .  T h i s  f u r t h e r  p r o v i d e s  t h a t  where t h e  p roceed ings  
are brought  on t h e  bas i s  of t h e  w i f e ' s  r e s i d e n c e  f o r  ..&.hree 
years, t h e  i s s u e s  s h a l l  be de te rmined  " i n  accordance  w i t h  
t h e  l a w  which would be a p p l i c a b l e  t h e r e t o  i f  bo th  pa r t i e s  
t o  t h e  marriage were domic i led  i n  England a t  t h e  t i m e  of 
t h e  p roceed ings" .  T h i s  i s  e q u i v a l e n t  t o  s a y i n g  t h a t  E n g l i s h  
domest ic  l a w  s h a l l  a p p l y ,  which  i s ,  of c o u r s e ,  t h e  view which 
we f a v o u r :  see paras. 81-85. 

acco rdance  w i t h  o u r  s u g g e s t i o n s  i n  paras.  39-44, above.  
2 .  i .e.  t h e  w i f e ' s  separate d o m i c i l  should  be r ecogn i sed  i n  

3 .  s . 1 4 ( 5 ) ,  above. 
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p r e s e n t  d o m i c i l  and r e s i d e n c e  of t h e  respondent  (and  h i s  

c o n t i n u e d  e x i s t e n c e )  w i l l  n e c e s s a r i l y  be unknown. 
c o u l d  be m e t  on t h e  l i n e s  of t h e  e x i s t i n g  p r o v i s i o n  by 
p r o v i d i n g  t h a t  h i s  l a s t  known d o m i c i l  ( and ,  pe rhaps ,  r e s i d e n c e )  
s h o u l d  be deemed t o  c o n t i n u e .  We see no p o i n t  i n  so p r o v i d i n g  
as  regards r e s i d e n c e ,  b u t  we do s u g g e s t  t h a t  t h e  l a s t  known 
d o m i c i l  o f  t h e  spouse  shou ld  be a ground of  j u r i s d i c t i o n .  We 

But t h i s  

make t h i s  s u g g e s t i o n  because  t h e  a d m i n i s t r a t i o n  o f ,  and 
s u c c e s s i o n  t o ,  h i s  movable p r o p e r t y  w i l l  be governed by t h e  

l a w  of h i s  d o m i c i l ,  and a c c o r d i n g l y  a c o u r t  i n  t h a t  c o u n t r y  
seems a n  a p p r o p r i a t e  forum t o  presume h i s  dea th .  I t  seems t o  
u s  u n f o r t u n a t e  t h a t ,  a t  p r e s e n t ,  a decree unde r  s e c t i o n  14 of 
t h e  Mat r imon ia l  Causes  A c t  1965 i s  n o t  treated as  proof  of 
dea th  f o r  p r o b a t e  p ~ r p o s e s , ~  b u t  we  would hope t h a t ,  sometime 
i n  t h e  f u t u r e ,  i t  might  be p o s s i b l e  t o  i n t r o d u c e  a procedure  
which  would o b v i a t e  t h e  need f o r  a separate a p p l i c a t i o n  f o r  
l e a v e  t o  swear t o  t h e  dea th  when a p p l y i n g  f o r  p r o b a t e  a f t e r  
o b t a i n i n g  a decree unde r  s e c t i o n  14. W e ,  a c c o r d i n g l y ,  p ropose  
t h a t  t h e  E n g l i s h  c o u r t s  shou ld  have j u r i s d i c t i o n  i f ,  ( a )  a t  
t h e  commencement o f  p roceed ings ,  t h e  p e t i t i o n e r  i s  domic i led  
i n  England,  o r ,  ( b )  t h e  p e t i t i o n e r  i s  r e s i d e n t  i n  England,  
h a v i n g  been h a b i t u a l l y  r e s i d e n t  there  d u r i n g  t h e  12  months 
p r e c e d i n g  t h e  commencement of t h e  p roceed ings ,  o r  ( c )  if t h e  

l a s t  known d o m i c i l  of t h e  r e sponden t  w a s  E n g l i s h .  

C o n f l i c t s  of J u r i s d i c t i o n  

93. The problems of c o n f l i c t i n g  j u r i s d i c t i o n s  and o f  forum- 
shopping  are no t  s o  g r a v e  i n  r e l a t i o n  t o  t h e  m i s c e l l a n e o u s  
a c t i o n s  c o n s i d e r e d  i n  t h i s  s e c t i o n  of t h e  P a p e r  a s  t h e y  a re  i n  
r e l a t i o n  t o  d i v o r c e .  N e v e r t h e l e s s  thex can  a r i s e ,  and j u s t  as  
we  have  made it c l ea r  t h a t  we e n v i s a g e  t h a t  t h e  E n g l i s h  c o u r t s  
migh t  s t a y  d i v o r c e  p roceed ings  i n  t h e  l i g h t  of f o r e i g n  
p r o c e e d i n g s  o t h e r  t h a n  t h o s e  f o r  d i ~ o r c e , ~  so we e n v i s a g e  t h a t  

t h e y  shou ld  be empowered t o  s t a y  any of these m i s c e l l a n e o u s  
s u i t s  hav ing  regard t o  pending f o r e i g n  p roceed ings .  They c l e a r l y  
have' such  a power a t  p r e s e n t  and i n  o u r  v iew the  s u g g e s t i o n s  i n  
pa rag raph  68  shou ld  e q u a l l y  a p p l y  t o  such  s u i t s .  6 

4. Tr i s t r am & C o o t e ' s  P r o b a t e  Practice 23rd E d ,  p.558. 
5. See p a r a .  68 above.  
6 .  I f  and  when s u b s t a n t i a l  u n i f o r m i t y  of m a t r i m o n i a l  l a w  were 

ach ieved  between two o r  more c o u n t r i e s  of t h e  Un i t ed  Kingdom 
( o r  B r i t i s h  Isles) s t r i c t e r . r u l e s  ( o n  t h e  l i n e s  s u g g e s t e d  i n  
paras .  73 and 74)  might  w e l l  be adopted  r e g a r d i n g  t h e  a l l o c a t i o n  
of b u s i n e s s  between t h e i r  respect ive c o u r t s .  
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SUMMARY OF PROVISIONAL CONCLUSIONS 

9 4 .  Our c o n c l u s i o n s ,  w h i c h  are p r o v i s i o n a l  and w i l l  be 

r e c o n s i d e r e d  i n  t h e  l i g h t  of coinments r e c e i v e d ,  a re : -  

Divorce 

( 1 )  The E n g l i s h  c o u r t s  shou ld  have j u r i s d i c t i o n  i f  e i t h e r  t h e  

husband o r  t h e  w i f e  is :  

( a )  domic i l ed  i n  England a t  t h e  commencement of  t h e  

p roceed ings  ( p a r a g r a p h s  3 7 - 4 7 ) ,  o r  

( b )  r e s i d e n t  i n  England a t  t h e  commencement of t h e  

p r o c e e d i n g s  and has h a b i t u a l l y  been r e s i d e n t  
i n  England d u r i n g  t h e  12 months immediately 
p r e c e d i n g  t h e  commencement of t h e  p roceed ings  
( p a r a g r a p h s  4 8 - 6 7 ) ,  

and where t h e y  have j u r i s d i c t i o n  should a l s o  have 
j u r i s d i c t i o n  t o  e n t e r t a i n  a c r o s s - p e t i t i o n  f o r  d i v o r c e  
( o r  o t h e r  m a t r i m o n i a l  r e l i e f )  n o t w i t h s t a n d i n g  any 
change of d o m i c i l  o r  residence s i n c e  t h e  commencement 
o f  t h e  o r i g i n a l  p roceed ings  (paragraph 5 9 ) .  

( 2 )  For  t h i s  pu rpose ,  t h e  d o m i c i l  of t h e  w i f e  shou ld  be 

de te rmined  independen t ly  of t h a t  o f  h e r  husband 
( p a r a g r a p h s  39-44) and t h a t  of  a minor who i s  o r  has  been 
married shou ld  be de te rmined  as  i f  he o r  s h e  were a n  a d u l t  

( p a r a g r a p h s  45-47) . 
( 3 )  The p e t i t i o n e r  should  be r e q u i r e d  t o  d i s c l o s e  i n  t h e  

p e t i t i o n  any p roceed ings  r e l a t i n g  t o  t h e  marriage pending 
e l sewhere  (whe the r  i n  t h e  Un i t ed  Kingdom o r  ab road)  and 
t h e  c o u r t  shou ld  s t a y  t h e  E n g l i s h  p roceed ings  i f  i t  
c o n s i d e r s  t h a t  i n  a l l  t h e  c i r c u m s t a n c e s  i t  would be 
preferable  f o r  t h e  f o r e i g n  p roceed ings  t o  be d i s p o s e d  
of f i r s t  ( p a r a g r a p h  6 8 ) .  

.- 

( 4 )  Unless  and u n t i l  there i s  u n i f o r m i t y  of j u r i s d i c t i o n a l  
c r i t e r i a  and s u b s t a n t i a l  u n i f o r m i t y  of  t h e  s u b s t a n t i v e  
l a w s  of d i v o r c e  between t h e  c o u n t r i e s  of t h e  U n i t e d  Kingdom 
no a d d i t i o n a l  s p e c i a l  r u l e s  c a n  be recommended so a s  t o  
reduce  s t i l l  f u r L h e r  t h e  p o s s i b i l i t i e s  of  c o n f l i c t s  of  
j u r i s d i c t i o n  and forum-shopping ( p a r a g r a p h s  70-80) . 
But i f  and when such u n i f o r m i t y  i s  achieved  between two 
o r  more c o u n t r i e s  of t h e  Un i t ed  Kingdom ( o r  B r i t i s h  Isles) 
i t  would be d e s i r a b l e  t h a t  t h e  c o u n t r i e s  concerned  s h o u l d  
adop t  t h e  f o l l o w i n g  r u l e s  f o r  t h e  a l l o c a t i o n  o f  b u s i n e s s  

(5)  

- 53 - 



between t h e  c o u r t s  admin i s t e r ing  what, i n  subs tance ,  would 
be a common d ivorce  law:- 

( a )  A spouse who has served o r  been served w i t h  a 
p e t i t i o n  f o r  d ivorce  ( o r  n u l l i t y )  i n s t i t u t e d  
i n  one such country should not be permit ted t o  
serve a p e t i t i o n  f o r  d ivo rce  i n  ano the r  such 
country u n t i l  t h e  f i rs t  proceedings had been 
s tayed o r  disposed of (paragraph 7 3 ) .  

(b )  The c o u r t  should be requi red  t o  s t a y  d ivorce  
proceedings on t h e  a p p l i c a t i o n  of t h e  respondent 
i f  s a t i s f i ed  tha t : -  

( i )  t he  respondent w a s  no t  domiciled i n  i t s  
j u r i s d i c t i o n  and had not  h a b i t u a l l y  been 
r e s i d e n t  there du r ing  t h e  12  months 
preceding t h e  p e t i t i o n ;  and 

(ii) t h e  place where  t h e  p a r t i e s  l a s t  
h a b i t u a l l y  resided t o g e t h e r  w a s  not  
i n  i t s  j u r i s d i c t i o n ;  and 

(iii) ano the r  such country had j u r i s d i c t i o n  
on t h e  basis  t h a t  t h e  respondent w a s  
r e s i d e n t  there and had h a b i t u a l l y  been 

preceding t h e  p e t i t i o n .  
(Paragraph 74)  a 

f r e s i d e n t  there  du r ing  t h e  12 months 

( 6 )  The grounds .and defences should cont inue  t o  be e x c l u s i v e l y  
those  of Engl i sh  (domestic) l a w  (paragraphs  81-84). 

Miscel laneous Matrimonial  Proceedings 

The Engl i sh  c o u r t s  should have j u r i s d i c t i o n  t o  hear 
proceedings f o r  j u d i c i a l  s e p a r a t i o n  when ( a )  t h e  

respondent i s  r e s i d e n t  i n  England a t  t h e  commencement 
of t h e  proceedings i n  which event they  should a l s o  have 
j u r i s d i c t i o n  t o  hea r  a c r o s s - p e t i t i o n  by t h e  respondent 
o r  (b)  when they would have j u r i s d i c t i o n  t o  hear a 
p e t i t i o n  f o r  d ivo rce  (paragraphs 86-88). 

The grounds of j u r i s d i c t i o n  t o  h e a r  an a p p l i c a t i o n  f o r  
maintenance based on neg lec t  t o  main ta in  should con t inue  
t o  be t h e  same a s  those  f o r  j u d i c i a l  s e p a r a t i o n  (paragraph  90) .  

The Engl i sh  c o u r t s  should have j u r i s d i c t i o n  t o  hea r  
proceedings f o r  t h e  v a r i a t i o n  of maintenance agreements 
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i f  each of t h e  p a r t i e s  i s  e i t h e r  domic i l ed  o r  r e s i d e n t  
i n  England a t  t h e  commencement of t h e  p roceed ings  
( p a r a g r a p h  9 1 ) . 

(10) T h e  E n g l i s h  c o u r t s  should have  j u r i s d i c t i o n  t o  hear  a 
p e t i t i o n  t o  presume t h e  dea th  of the respondent  and t o  
d i s s o l v e  t h e  m a r r i a g e  i f  ( a )  a t  t h e  commencement of  
t h e  p roceed ings  the  p e t i t i o n e r  i s ,  domic i l ed  i n  England,  
o r  ( b )  t h e  p e t i t i o n e r  i s  r e s i d e n t  i n  England and has 
h a b i t u a l l y  been r e s i d e n t  i n  England d u r i n g  t h e  1 2  months 
immediately p r e c e d i n g  t h e i r  commencement o r  ( c )  t h e  

l a s t  known d o m i c i l  of t h e  r e sponden t  w a s  E n g l i s h  
(pa rag raph  9 2 ) .  

( 1 1 )  As w i t h  d i v o r c e ,  t h e  d o m i c i l  of t h e  wife should  be 

de te rmined  as  i f  s h e  were unmar r i ed ,  a r u l e  which  shou ld  
app ly  t o  a l l  ma t r imon ia l  p roceed ings  bu t  no t  i n  o t h e r  
b ranches  of  the l a w  ( p a r a g r a p h s  3 9 - 4 4 ) ,  and t h e  d o m i c i l  
of' a minor who i s  or  h a s  been married should  be 

de te rmined  a s  i f  he o r  s h e  were a n  a d u l t ,  a r u l e  which 
shou ld  apply  t o  a l l  branches of t h e  l a w  ( p a r a g r a p h s  45-44) e 

( 1 2 )  The p e t i t i o n e r  o r  a p p l i c a n t  i n  these p roceed ings  s h o u l d  
be  r e q u i r e d  t o  d i s c l o s e  any p roceed ings  r e l a t i n g  t o  the  

marriage p roceed ing  elsewhere ( w h e t h e r  i n  t h e  Un i t ed  
Kingdom o r  abroad)  and the  c o u r t  shou ld  be empowered, 
hav ing  regard t o  t h o s e  p roceed ings ,  t o  s t a y  o r  d i s m i s s  
t h o s e  i n  England (pa rag raph  9 3 ) .  

( 1 3 )  A s  w i t h  d i v o r c e ,  these p roceed ings  should c o n t i n u e  t o  be 

governed by E n g l i s h  ( d o m e s t i c )  l a w  (pa rag raph  8 5 )  . 
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APPENDIX 

PREVIOUS ATTEMPTS 

TO REFORM L A W  OF D(3MICIL 

7 The F i r s t  Repor t  of t h e  P r i v a t e  I n t e r n a t i o n a l  Law Committee 

1 .  I n  1952 t h i s  Cornni t tee ,  t h e n  unde r  t h e  cha i rmansh ip  o f  
Wynn P a r r y  J . ,  w a s  asked  t o  c o n s i d e r  ( i n t e r  a l i a )  
amendments are d e s i r a b l e  i n  t h e  l a w  r e l a t i n g  t o  d o m i c i l e ,  i n  
view e s p e c i a l l y  of t h e  d e c i s i o n s  i n  Winans Y .  At to rney  G e n e r a l  
[1904] A.C. 287 and Ramsay v .  L ive rpoo l  Royal  I n f i r m a r y  [1930] 
A.C. 588.'' 

"what 

2 .  The Committee,  i n  i t s  Repor t  dated J a n u a r y  1954, sugges t ed  
c e r t a i n  amendments t o  t h e  law of d o m i c i l  and annexed t o  t h e  

Repor t  a d r a f t  Code of t h e  Law of Domici le .  The f o l l o w i n g  a re  
t h e  more i m p o r t a n t  fea tures  of t h e  Repor t :  

( a )  The Committee recommended no change i n  t h e  

r equ i r emen t  t h a t  t o  a c q u i r e  a f r e s h  d o m i c i l  
o f  c h o i c e  a person  of f u l l  c a p a c i t y  must 

8 i n t e n d  t o  reside i n  a c o u n t r y  pe rmanen t ly ,  
a l t h o u g h  a m i n o r i t y  o f  t h e  Committee c o n s i d e r e d  
t h a t  t h e  i n t e n t i o n  need be o n l y  t o  reside f o r  
a n  u n l i m i t e d  t i m e .  9 

(b) The d r a f t  Code s e t  o u t  three p resumpt ions ,  10 

t h e  most i m p o r t a n t  of which w a s  t h a t  "where a 
p e r s o n  has  h i s  home i n  a c o u n t r y ,  he s h a l l  be 

presumed t o  i n t e n d  t o  l i v e  there  permanent ly ."  
Thus t h e  p e r s o n  a s s e r t i n g  a change of d o m i c i l  
would no l o n g e r  have t o  show a n  i n t e n t i o n  t o  
remain permanent ly  i n  t h e  c o u n t r y  i n  which a 
new home had been e s t ab l i shed :  t h e  burden of  
proof  would be upon h i s  opponent  t o  r e b u t  t h e  

7. Cmd. 9068. 
8. Draf t  Code, A r t i c l e  2 ( 1 ) .  

10. Dra f t  Code, A r t i c l e  2 ( 2 ) .  
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presumption w h i c h  would a r i se  from t h e  

e s t a b l i s h m e n t  of  t h e  home. 

The d r a f t  Code a b o l i s h e d  t h e  d o c t r i n e  of  
r e v i v a l  of  domicil: of o r i g i n  and p rov ided  
t h a t  Ita d o m i c i l e ,  w h e t h e r  [ o f ]  o r i g i n  o r  
of  c h o i c e ,  s h a l l  c o n t i n u e  u n t i l  a n o t h e r  
d o m i c i l e  i s  acqu i red"  e 

1 1  

The Committee thought  i t  d e s i r a b l e  t o  m a i n t a i n  
t h e  u n i t y  of d o m i c i l  between husband and w i f e ,  
s u b j e c t  t o  t h e  e x c e p t i o n  t h a t  a woman Itwho h a s  
been s e p a r a t e d  from h e r  husband by t h e  o r d e r  of 
a c o u r t  of competent  j u r i s d i c t i o n 1 3  should be 

12 

a b l e  t o  a c q u i r e  a s e p a r a t e  domic i l e " .  14 

The  d r a f t  Code provided  t h a t  a male i n f a n t  who 
had married shou ld  be as  f ree  t o  change h i s  
. domic i l  as  an  a d u l t .  15 

The Repor t  of t h e  Royal Commission on Marriage and Divorce 
(The Morton Report). 

3 .  P a r t  XI1 of t h e  Morton Repor t  d e a l s  w i t h  t h e  b a s i s  of 

16 

m a t r i m o n i a l  j u r i s d i c t i o n  and the  r e c o g n i t i o n  of t h e  j u r i s d i c t i o n  
of o t h e r  c o u n t r i e s .  Appendix I V  t o  t h e  Repor t  c o n s i s t s  of a 
d r a f t  Code embodying t h e  Commission's recommendations. The 
Commission recommended t h a t  t h e  c o u r t  shou ld  have j u r i s d i c t i o n  
t o  pronounce a d e c r e e  o f  d i v o r c e  i n  f o u r  c i r cums tances : -  

( a )  when t h e  p e t i t i o n e r  i s  domic i l ed  i n  England,  17 
t h e  w i f e  who i s  l i v i n g  s e p a r a t e  and a p a r t  f rom 
h e r  husband b e i n g  enab led  t o  a c q u i r e  a n  
independent  d o m i c i l  f o r  t h e  pu rpose  of i nvok ing  

18 t h e  c o u r t ' s  ma t r imon ia l  j u r i s d i c t i o n ;  

1 1 .  

12. 
13. 

14, - 

15.  
16. 
17. 
18, 

- ~ ~~ 

D r a f t  Code, Ar t ic le  l ( 5 )  . 
p.9 ,  p a r a .  7 W .  
T h i s  would presumably i n c l u d e  a n  o r d e r  of a magis t ra tes '  
c o u r t  i f  i t  c o n t a i n e d  a non-cohab i t a t ion  c l a u s e .  
a.10, p a r a ,  18, and Draf t  Code, A r t i c l e  3. 
Draft Code, Article 4(4) ;  R e p o r t ,  p a r a .  21.  

Cmd. 9678. 
Para.  81 5 and Appendix I V ,  P a r t  I ,  para .  1 ( a ) .  
Para. 825 and  Appendix I V ,  P a r t  I ,  para .  6 .  
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( b )  when t h e  p e t i t i o n e r  i s  i n  England a t  t h e  

commencement of p roceed ings  i f  t h e  p a r t i e s  
l a s t  resided t o g e t h e r  i n  England; 19 

( c )  when both  p a r t i e s  a r e  r e s i d e n t  i n  England a t  
t h e  commencement of  p r o c e e d i n s s ; 2 0  'and 

( d )  when t h e  p e t i t i o n e r  is a c i t i z e n  o f  t h e  Uni ted  
Kingdom and C o l o n i e s  and i s  domic i l ed  i n  a 
c o u n t r y ,  t h e  l a w  of  which  r e q u i r e s  q u e s t i o n s  
o f  p e r s o n a l  s t a t u s  t o  be de te rmined  by t h e  
l a w  of t h e  c o u n t r y  of which t h e  p e t i t i o n e r  i s  
a 113tional and d o e s  no t  p e r m i t  d i v o r c e  t o  be 
g r a n t e d  on t h e  b a s i s  of t h e  p e t i t i o n e r ' s  

21 d o m i c i l  o r  r e s i d e n c e .  

4 .  However, i n  c i r c u m s t a n c e s  ( b )  o r  ( c )  t h e  c o u r t  would n o t  
be empowered t o  pronounce a decree ' ' u n l e s s  (1) t h e  p e r s o n a l  
l a w  o r  l a w s  of bo th  t h e  p a r t i e s  r e c o g n i s e  as  s u f f i c i e n t  ground 
f o r  a d i v o r c e  o r  n u l l i t y  of marriage a ground s u b s t a n t i a l l y  
s imilar  t o  t h a t  on which a d i v o r c e  i s  sought  i n  England ,  o r  
( i i )  the  persona ' l  l a w  o r  l a w s  of b o t h  t h e  p a r t i e s  would i n  
t h e  c i r c u m s t a n c e s  of t h e  case pe rmi t  t h e  p e t i t i o n e r  t o  o b t a i n  

22 a d i v o r c e  on some o t h e r  ground". 

5. Although e f f o r t s  were made i n  1957 t o  l eg is la te  on t h e  

l i n e s  of  t h i s  Code, t h e  view w a s  e v e n t u a l l y  t a k e n  t h a t  t h e  Code 
cou ld  n o t  form a s a t i s f a c t o r y  basis f o r  l e g i s l a t i o n .  

The Two Domici l  B i l l s  

6 .  I n  May 1958 Lord Meston i n t r o d u c e d  i n t o  t h e  House of 
Lords a B i l l  t o  implement most o f  t h e  recommendations of t h e  
Wynn P a r r y  R e p o r t ,  23 
Committee25 and Repor t26  S t a g e s  were a lmos t  whol ly  concerned  

/ 

The Second Reading Debate24 and t h e  

19. 
20. 
2 1 .  

22. 

23. 
24. 
25. 
26. 

~~~ ~~ ~ ~ ~~~~~ 

Para.  831 and Appendix I V ,  P a r t  I ,  p a r a .  1 ( b )  . 
P a r a .  831 and Appendix I V ,  P a r t  I ,  p a r a .  1 ( c )  . 
P a r a .  842 and Appendix I V ,  p a r a .  2. 
Para. 831 and Appendix I V ,  p a r a .  1 .  These p r o p o s a l s  have 
been g e n e r a l l y  and s e v e r a l l y  c r i t i c i s e d .  
House of Lords ,  O f f i c i a l  R e p o r t ,  vo1.209, ~01 .371 ,  
- I b i d .  c o l s .  808-822. 
- I b i d .  Vol .  210, COPS.  355-372. 
- I b i d .  Vol .  211, c o l s .  15-24. 
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I 

w i t h  the p o s i t i o n  o f  mar r i ed  womcri arid w i t h  p leas  f o r  a wi-fe 
t o  be  able  t o  a c q u i r e  a s e p a r a t e  d o m i c i l .  T h e r e  w a s  no 
o p p o s i t i o n  t o  t h e  B i l l  u n t i l  t h e  T h i r d  Reading when Lord Hawke 
ra i sed  t h e  q u e s t i o n  of  t h e  e f f e c t  of t h e  B i l l  on t h e  income t a x  
and e s t a t e  d u t y  l i a b i l i t y  of  f o r e i g n  businessmen,  who, 
a l t h o u g h  r e s i d e n t  i n  England,  had r e t a i n e d  t h e i r  f o r e i g n  
d o m i c i l .  27 The B i l l  w a s  g i v e n  a T h i r d  Reading and  s e n t  t o  
t h e  House of  Commons. But i t  l a p s e d  because of t h e  e n d  of 
t h e  P a r l i a m e n t a r y  s e s s i o n .  

7. I n  J anua ry  1959 Lord Meston i n t r o d u c e d  a second B i l l  

which  o m i t t e d  v a r i o u s  presumpt ions  recommended i n  t h e  Wynn P a r r y  
Repor t .  28 
w i f e  was t o  b e  i n  no d i f f e r e n t  p o s i t i o n  from any o t h e r  pe r son  
o v e r  t h e  age of s i x t e e n .  I t  passed  th rough  t h e  Lords bu t  i t s  
s p o n s o r s  dropped i t  b e f o r e  it reached t h e  Commons. They c o u l d  
n o t  f i n d  a n  a c c e p t a b l e  formula  r e c o n c i l i n g  t h e  a p p r e h e n s i o n s  
of f o r e i g n  businessmen w i t h  t h e  recommendations of  t h e  

Wynn P a r r y  Committee. 

The P r i v a t e  I n t e r n a t i o n a l  Law Commit tee 's  Seventh  Repor t  

8. I n  November 1959 t h e  Committee, now u n d e r  t h e  cha i rmansh ip  
of Cross  J.  w a s  i n v i t e d : -  

The B i l l  i n c l u d e d ,  however, t h e  p r o v i s i o n  t h a t  a 

29 

t o  r e c o n s i d e r  t he  recommendations f o r  t h e  r e fo rm 
o f  t h e  l a w  of d o m i c i l  c o n t a i n e d  i n  t h e  Commit tee 's  
F i r s t  Repor t  i n  t h e  l i g h t  of  t h e  o b j e c t i o n s  t a k e n  
t o  t h e  two Domici l  B i l l s  r e c e n t l y  b e f o r e  
P a r l i a m e n t ;  and 

t o  recommend what p r o v i s i o n s  are  r e q u i r e d  t o  
a v o i d  any l ega l  d i f f i c u l t i e s  wh ich  may be 
expec ted  from a n  a l t e r a t i o n  of t h e  l a w  p l a c i n g  
a m a r r i e d  woman i n  t he  same p o s i t i o n  a s  any 
o t h e r  p e r s o n  of f u l l  age and c a p a c i t y  f o r  t h e  
pu rposes  of t h e  l a w  of d o m i c i l .  

Its main c o n c l u s i o n s  were : -  

( 1 )  l a w  o f  d o m i c i l e  would be improved i f  t h e  

approach  t o  t h e  problem were changed i n  t h e  way 
recommended i n  t h e  Commit tee 's  F i r s t  Repor t" .  

~~ ~ 

27. House of Lords, O f f i c i a l  R e p o r t ,  Vol .  2 1 1 ,  cols. 206-209. 
28. - I b i d .  Vol .  213, c o l .  709 and Vol .  214, c o l s .  237-257. 

29. Cmnd. 1955. 
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( 2 )  "Any such change which  was n o t  accompanied 
by a p r o v i s i o n  m a i n t a i n i n g  t h e  s t a t u s  quo 
i n  t h e  case of  Comiiionwealth and f o r e i g n  

businessmen'  r e s i d e n t  here ( a t  a l l  e v e n t s  
so f a r  as  t h e i r  l i a b i l i t y  t o  t a x  and es ta te  
d u t y  i s  conce rned)  would a g a i n  be s t r o n g l y  
opposed". 

f 

( 3 )  "A formula e x c e p t i n g  ' bus inessmen ' ,  w h e t h e r  

f rom o v e r s e a s  o r  n o t ,  cou ld  be d e v i s e d  which  

would c o v e r  most cases, b u t  i t s  i n t r o d u c t i o n  
would made t h e  change i t s e l f  h a r d l y  wor th  
w h i l e  and would p robab ly  n o t  a l l a y  a l l  
h o s t i l i t y  t o  itt1. 

( 4 )  "The a l t e r n a t i v e  of s e p a r a t i n g  ' f i s c a l  domicile'  
from d o m i c i l e  f o r  o t h e r  pu rposes  ra i ses  i s s u e s  
of  great d i f f i c u l t y " .  

(5 )  "To c o n f e r  on a married woman who i s  n o t  
separated from her husband by an o r d e r  o f  a 
c o u r t  o f  competent  j u r i s d i c t i o n  a r i g h t  t o  
a c q u i r e  a separate d o m i c i l e  f o r  a l l  pu rposes  
would i n v o l v e  legal c o m p l i c a t i o n s  outweighing  
any advan tages  t h a t  migh t  accrue" .  

9. No l e g i s l a t i o n  t o  implement these recommendations has 
been in t roduced . ,  

- ' 6 0  - 
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