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L.4W COMMISSION 

WORKING PAPER NO. 29 

LAW CCNMISSION'S SECOND PROGRAMME ITEM XVIII 

CODIFICATION OF THE CRIMINAL LAW 

SUBJECT 3 .  TERRITORIAC AND EXTRATERRITORIAL EXTENT 

OF THE CRIMINAL LAW 

I INTRODUCTION 

1 .  

p r e l i m i n a r y  examinat ion  of t h e  l a w  gove rn ing  t h e  t e r r i t o r i a l  
a p p l i c a t i o n  of t h e  C r i m i n a l  Law, made under  I t e m  X V I I I  ( 3 )  of 
o u r  Second Programme o f  Law Reform,' 
T a b l e  of C o n t e n t s  w i l l  show, t h e  s u b j e c t  i s  ex t r eme ly  d i f f u s e .  
C l o s e r  examinat ion  a l s o  r e v e a l s  t h a t  i n  many r e s p e c t s  t h e  

r e l e v a n t  l a w  is  obscure .  The pu rposes  of t h e  p r e s e n t  Pape r ,  
which i s  f o r  g e n e r a l  c o n s u l t a t i o n ,  c r i t i c i sm and comment, are:- 

( a )  t o  de t e rmine  wha t  g e n e r a l  p r i n c i p l e s  should 
govern  t h e  t e r r i t o r i a l  and e x t r a t e r r i t o r i a l  
e x t e n t  o f  t h e  E n g l i s h  c r i m i n a l  l a w ;  and 

T h i s  Pape r  i n c o r p o r a t e s  t h e  r e s u l t s  of t h e  Law Commission's 

As a g l a n c e  of  t h e  

( b )  t o  f o r m u l a t e  p r o p o s a l s  f o r  a p p r o p r i a t e  changes 
i n  t h e  l a w ,  bo th  s u b s t a n t i v e  and p r o c e d u r a l ,  
which shou ld  be made i n  t h e  i n t e r e s t s  o f  
c l a r i f i c a t i o n  and c e r t a i n t y ,  w i t h  a v iew t o  
t h e  u l t i m a t e  i n c l u s i o n  of  such p r o p o s a l s  i n  
t he  p r o j e c t e d  c o d i f i c a t i o n  of t h e  c r i m i n a l  
l a w .  

2 .  I n  t h i s  Paper  we have n o t  d e a l t ,  e x c e p t  m a r g i n a l l y ,  w i t h  

t h e  problems which a r i s e  unde r  t h e  E x t r a d i t i o n  A c t s  1870-1935 
and a s s o c i a t e d  l e g i s l a t i o n  o r  unde r  t h e  F u g i t i v e  O f f e n d e r s  A c t  

1967.2 We have a r r anged  the  s u b s t a n c e  of t h e  Paper  i n t o  th ree  

~ ~~~~ ~~ 

1 .  See  a l s o  t h e  Law Commission's Working Pape r  N o .  17 on 
" C o d i f i c a t i o n  of t he  C r i m i n a l  Law - G e n e r a l  P r i n c i p l e s  - 
The F i e l d  of  I n q u i r y " ,  S u b j e c t  3 ,  p.7.  

2 .  I n  o u r  o p i n i o n  the  l a w  r e l a t i n g  t o  e x t r a d i t i o n ,  which depends 
b a s i c a l l y  on t h e  A c t s  o f  1870 and 1873, i s  i n  need of  review. 



I 

main p a r t s ;  t h e s e  are:- 

I1 The T e r r i t o r i a l  P r i n c i p l e  

I11 Excep t ions  t o  and E x t e n s i o n s  of t h e  
T e r r i t o r i a l  P r i n c i p l e  

I V  O t h e r  S p e c i a l  Problems a f f e c t i n g  C r i m e s  
w i t h  a Fore ign  Element 

Each of these p a r t s  i s  d i v i d e d  i n t o  s e c t i o n s ,  a t  t h e  c o n c l u s i o n  
of which we have ,  w h e r e  n e c e s s a r y ,  s t a t e d  o u r  p r o v i s i o n a l  
p r o p o s a l s  r e l a t i n g  t o  t h e  matters d e a l t  w i t h  i n  t h o s e  s e c t i o n s .  
We conclude  t h e  Pape r  w i t h  P a r t  V wh ich  c o n t a i n s  a g e n e r a l ,  
comprehensive,  summary of t h e  q u e s t i o n s  which i n  o u r  view 
r e q u i r e  t o  be posed and i n d i c a t e s  o u r  p r o v i s i o n a l  answers  t o  
them. Needless t o  s a y ,  w e  do n o t  regard t h e  q u e s t i o n s  we have 
posed a s  all-embracing nor  do w e  c o n s i d e r  our  answers  as  more 
t h a n  t e n t a t i v e .  We, t h e r e f o r e ,  welcome s u g g e s t i o n s  as  t o  
o t h e r  p o i n t s  which r e q u i r e  c o n s i d e r a t i o n ,  a s  w e l l  a s  any 
comment upon o r  c r i t i c i sm of o u r  own p r o v i s i o n a l  recommendations. 

I1 THE TERRITORIAL PRINCIPLE 

A .  The Genera l  Rule  

3 .  The g e n e r a l  r u l e  i s  t h a t  E n g l i s h  c r i m i n a l  l a w  i s  a p p l i e d  
on t h e  t e r r i t o r i a l  p r i n c i p l e , '  t h a t  i s  t o  say:- 

( a )  no conduct  c o n s t i t u t e s  a n  o f f e n c e  u n l e s s  i t  
o c c u r s  i n  t h e  t e r r i t o r y  o f  England and Wales; 
and 

( b )  condLct c o n s t i t u t i n g  a n  o f f e n c e  committed by 
any pe r son  w i t h j n  t h a t  t e r r i t o r y  i s  a crime 
whatever  t h e  a c t o r ' s  n a t i o n a l i t y  o r  s t a t u s .  

The g e n e r a l  r u l e  is ,  iiowever, s u b j e c t  t o  numerous e x c e p t i o n s  
which w i l l  be i l l u s t r a t e d  b e l o w .  

R a t i o n a l e  o f  t h e  -- Genera l  Ru le  
-_I_ 

4. The genc:-al r u l e  i s  founded upon t h e  b a s i c  p r i n c i p l e  
t h a t  eve ry  S t a t e  i s  e n t i t l e d  by I t s  c r i m i n a l  l a w  t o  regula te  
t h e  conduct  of p e r s o n s  w i t h i n  i t s  own t e r r i t o r y  and i s  n o t  

3 .  For  modern s t a t e m e n t s  o f  t h e  g e n e r a l  r u l e  see Lord Goddard i n  
R .  'v.  Page [ I9541 1 Q.B. 170, 175 and Lord Simonds i n  Cox v .  
Army Counc i l  [ I 9 6 7 1  A . C .  4 8 9  6 7 .  -- - 

2 



concerned w i t h  t h e  conduct of those w i t h i n  t he  t e r r i t o r y  of 

o t h e r  States .  Cr imina l  l a w  i s  concerned p r imar i ly  wi th  t h e  
maintenance of pub l i c  o rde r  w i t h i n  t h e  t e r r i t o r y  t o  which  i t  
a p p l i e s ,  and i t s  main purpose i s  t o  c o n t r o l  t h e  conduct of 
t h o s e  who a r e  p h y s i c a l l y  p re sen t  w i t h i n  t h e  t e r r i t ~ r y . ~  
i s  e s s e n t i a l ,  t h e r e f o r e ,  t h a t  anyone i n  t h e  t e r r i t o r y  should 
be sub jec t  t o  the  c r imina l  law of t h a t  t e r r i t o r y  and t h a t  he 
should not  b r i n g  w i t h  h i m  t h e  pe r sona l  law of h i s  n a t i o n a l i t y  
o r  permanent r e ~ i d e n c e . ~  
d ivo rce  t h e  subs tance  of t h e  c r i m i n a l  l a w  from t h e  machinery 
o f  enforcement which i s  provided by each S t a t e .  Such 
machinery i s  designed t o  render  e f f e c t i v e  w i t h i n  t h e  
t e r r i t o r i a l  area of sovere ignty  t h e  s a n c t i o n s  which  t h e  

s u b s t a n t i v e  l a w  has imposed. It i s  f o r  these reasons ,  as  
w e l l  as  i n  t h e  i n t e r e s t s  of t h e  comity of n a t i o n s ,  t h a t  
i n t e r n a t i o n a l  l a w  recognises  t h e  basic v a l i d i t y  of  t h e  
t e r r i t o r i a l  r u l e .  No doubt f u r t h e r  crimes w i l l  come t o  be 

c r e a t e d  o r  recognised by i n t e r n a t i o n a l  l a w .  I n  such 
c i rcumstances ,  t h e  t e r r i t o r i a l  p r i n c i p l e  may be modified 
accord ing  t o  t h e  techniques devised  t o  deal w i t h  such new 
i n t e r n a t i o n a l  crimes ( a s  has happened i n  t h e  past  i n  r e l a t i o n  
t o  t h e  t r a f f i c  i n  drugs  and i n  women f o r  purposes  of  
p r o s t i t u t i o n ,  p i r a c y  j u r e  gentium, s l a v e r y ,  t h e  Geneva Red 
Cross  Conventions and the  A n t a r c t i c  T r e a t y ) .  But u n l e s s  and 
u n t i l  t h e  i d e a l  of a n  i n t e r n a t i o n a l  c r i m i n a l  code approaches 
r e a l i t y  i t  seems r i g h t  t o  adhere t o  t h e  basic t e r r i t o r i a l  
p r i n c i p l e .  

It 

Moreover, i t  i s  impossible  t o  

5. There a r e  a l s o  important  p r a c t i c a l  c o n s i d e r a t i o n s  which 
favour  adherence t o  t h e  t e r r i t o r i a l  p r i n c i p l e .  Matters affect-  
i n g  t h e  p u b l i c  i n t e r e s t  i n  t h e  a d m i n i s t r a t i o n  of c r i m i n a l  
j u s t i c e ,  such as  t h e  ease and speed w i t h  which evidence 
r e l a t i n g  t o  o f f ences  can be  made a v a i l a b l e  and the  d e s i r a b i l i t y  
of d e a l i n g  w i t h  c r i m i n a l  charges  e x p e d i t i o u s l y  and of avoid ing  
i n v e s t i g a t i o n s  i n t o  f o r e i g n  c r i m i n a l  l a w  systems, weigh i n  
f avour  of  t h e  r u l e .  F i n a l l y ,  t h e  whole s t r u c t u r e  of the  l a w  
o f  ' e x t r a d i t i o n  of persons  accused or convicted of crimes 

4 .  The p r i n c i p l e  of t h e  a p p l i c a t i o n  of a S t a t e ' s  c r i m i n a l  law 
t o  conduct on s h i p s  o r  a i r c r a f t  which i t  c o n t r o l s  and t o  
i t s  s e r v i c e  personnel  i s  a l s o  g e n e r a l l y  accepted. 
The p o s i t i o n  of B r i t i s h  Se rv ice  personnel  under t he  Army, 
A i r  Force and Naval D i s c i p l i n e  A c t s ,  o r  of f o r e i g n  t r o o p s  
under  t h e  V i s i t i n g  Forces  A c t  1952 i s  special ,  and does 
not  affect  t h e  g e n e r a l  p r i n c i p l e .  

5. 

3 



abroad  demons t r a t e s  t h a t  t h e  S t a t e s  concerned i n  these 

a r r angemen t s  r e c o g n i s e  t h e  t e r r i t o r i a l  r u l e  a s  t o  t h e  

a p p l i c a t i o n  of  t h e  s u b s t a n t i v e  c r i m i n a l  l a w .  6 

Q u a l i f i c a t i o n s  t o  t h e  G e n e r a l  Ru le  

6 .  "Sub jec t t t  s t a t u s  o r  some o t h e r  ground of s u b s t a n t i a l  
c o n n e c t i o n  (e.g. residence) w i t h  a p a r t i c u l a r  S ta te7  may be 
a v a l i d  c r i t e r i o n  t o  a p p l y  i n  p a r t i c u l a r  cases (e.g.  t r e a s o n  
a n d  o t h e r  o f f e n c e s  aga ins t  t h e  S t a t e ;  o r  o f f e n c e s  i n  
A n t a r c t i c a ,  under  t h e  A n t a r c t i c  T r e a t y  A c t  1967, where there 
are no l o c a l  S t a t e s  a s  s u c h ) ,  n o t w i t h s t a n d i n g  t h a t  i t  appears 
t o  c o n f l i c t  w i t h  t h e  basic t e r r i t o r i a l  p r i n c i p l e  summarised 
i n  pa rag raph  3 .  

7 .  I n  a d d i t i o n  t o  claims based on s u b j e c t  s t a t u s  o r  o t h e r  
s u b s t a n t i a l  c o n n e c t i o n  w i t h  t h e  S t a t e  conce rned ,  j u r i s d i c t i o n  
i s  sometimes claimed i n  t h e  case of "common l a w v t  c o u n t r i e s  
upon t h e  ground t h a t  t h e  o f f e n d e r ' s  c o n d u c t ,  though committed 
ab road ,  i s  aimed a t  t h e  i n s t i t u t i o n s  of t h e  S t a t e  concerned .  
I t  i s ,  t h e r e f o r e ,  i m p o s s i b l e  t o  avo id  c o n f l i c t s  o f  j u r i s d i c t i o n a l  
claims, a l t h o u g h  i t  i s  b e l i e v e d  t h a t  t h e i r  i n c i d e n c e  i n  practice 
i s  s l igh t .  Where such  c o n f l i c t s  ar ise  h a r d s h i p  t o  i n d i v i d u a l s  
i s  mit igated n o t  o n l y  by t h e  p r i n c i p l e  of "double  c r i m i n a l i t y "  
w h i c h  g e n e r a l l y  a p p l i e s  t o  e x t r a d i t i o n , 8  b u t  a l s o  by g e n e r a l  
a c c e p t a n c e  of  t h e  r u l e  a g a i n s t  doub le  j e o p a r d y .  

P r o v i s i o n a l  Conc lus ions  on t h e  P r i n c i p l e  

9 

8. We have reached t h e  c o n c l u s i o n  t h a t  t h e  E n g l i s h  c r i m i n a l  
l a w  shou ld  adhere b a s i c a l l y  t o  t h e  t e r r i t o r i a l  p r i n c i p l e  a s  
summarised i n  pa rag raph  3 ,  so t h a t ,  where it is  desired t h a t  

6 .  

7. 

8. 

9 .  

Some S ta t e s ,  however, r e s e r v e  t h e  r i g h t  t o  d e c l i n e  
e x t r a d i t i o n  o f  t h e i r  own n a t i o n a l s .  
An i n t e r e s t i n g  i l l u s t r a t i o n  of t h e  I t res idence"  p r i n c i p l e  i s  
t o  be found i n  t h e  Nor the rn  and S o u t h e r n  I r i s h  l e g i s l a t i o n  
r e l a t i n g  t o  f i s h e r y  o f f e n c e s  i n  t h e  Foy le  F i s h e r i e s  area,  
which s t raddles  t h e  b o r d e r  between N o r t h e r n  I r e l a n d  and t h e  
Repub l i c  of  I r e l a n d ,  u n d e r  which a r e s i d e n t  of one t e r r i t o r y  
c a u g h t  o f f e n d i n g  i n  the  o t h e r  t e r r i t o r y  may be handed o v e r  
t o  t h e  p o l i c e  of h i s  c o u n t r y  o f  r e s i d e n c e  and there  d e a l t  
w i t h  f o r  t h e  o f f e n c e .  But t h e  o f f e n c e s  unde r  b o t h  l a w s  are 
p r e c i s e l y  t h e  same. The Nor the rn  I r i s h  l e g i s l a t i o n  i n  these 
m a t t e r s  w a s  made p u r s u a n t  t o  a Uni ted  Kingdom e n a b l i n g  A c t ,  

' 

t h e  Nor the rn  I r e l a n d  ( F o y l e  Fisher ies)  A c t  1952,  s. 1 .  

i . e .  t h e  o f f e n c e  f o r  which e x t r a d i t i o n  i s  sough t  must be a 
crime unde r  t h e  l a w  of bo th  S t a t e s  invo lved .  
See para .  104. 
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conduct  o u t s i d e  England and Wales shou ld  c o n s t i t u t e  a n  o f f e n c e  

a g a i n s t  o u r  l a w ,  t h e  l e g i s l a t i o n  e n a c t i n g  t h a t  o f f e n c e  s h o u l d ,  
a s  h e r e t o f o r e  has  been t h e  g e n e r a l  p r a c t i c e ,  make t h e  
a p p r o p r i a t e  spec i f ic  p r o v i s i o n .  A t  t h e  same t i m e  we accept 
t h a t  t h e  t e r r i t o r i a l  p r i n c i p l e  must n e c e s s a r i l y  be s u b j e c t  t o  
some e x c e p t i o n s  and q u a l i f i c a t i o n s ,  t h e  n a t u r e  of  which i s  
d i s c u s s e d  i n  t h e  f o l l o w i n g  s e c t i o n s  of  L h i s  Pape r .  

B .  What i s  I t t h e  T e r r i t o r y "  f o r  t h e  pu rposes  of t h e  

G2nera l  Rule?  

9 .  Be fo re  c o n s i d e r i n g  t h e  q u e s t i o n  o f  a c c e p t a b l e  
q u a l i f i c a t i o n s  of  t h e  t e r r i t o r i a l  p r i n c i p l e  a f f e c t i n g  t h e  
c r i m i n a l  l a w ,  we t h i n k  i t  n e c e s s a r y  t o  d i s c u s s  what  
c o n s t i t u t e s  t h e  t e r r i t o r y  i n  E n g l i s h  l a w .  T h i s  q u e s t i o n  h a s ,  

i n  t h e  p a s t ,  m e t  w i t h  d i f f i c u l t y .  

England and Wales, t h e  Foreshore  down t o  Low Water 
Mark and N a t i o n a l  Waters 

10. By common l a w  t h e  t e r r i t o r y  of England and Wales i n c l u d e s  
t h e  s h o r e  down t o  low water mark and n a t i o n a l  waters. N a t i o n a l  
( o r  " i n t e r n a l " )  waters  are  l e g a l l y ,  though n o t  p h y s i c a l l y ,  
e q u i v a l e n t  t o  land  and must be d i s t i n g u i s h e d  i n  t h i s  r e s p e c t  
f rom t e r r i t o r i a l  waters which c o n s i s t  of waters i n  a c e r t a i n  
p a r t  of  t h e  open sea around England commencing a t  t h e  outward 
l i m i t  of  n a t i o n a l  waters .  " The l a t t e r  t r a d i t i o n a l l y  i n c l u d e d  
areas of  bays ,  g u l f s  and t h e  e s t u a r i e s  o r  mouths of  great 
r i v e r s  i n t r a  f a u c e s  t e r rae  and waters  i n t r a  f a u c e s  t e r rae  w e r e  
t rea ted  as  b e i n g  w i t h i n  t h e  body of t h e  a d j a c e n t  county  o r  
c o u n t i e s .  The a c c e p t e d  t e s t  of  w h e t h e r  o r  n o t  waters l a y  
w i t h i n  t h e  body of a coun ty  a p p e a r e d . t o  be t h a t  i n d i c a t e d  by 
Lord Hale i n  h i s  t r ea t i s e  D e  J u r e  Maris: 12 

"The arm o r  branch of t h e  sea which  l i e s  w i t h i n  
t h e  f a u c e s  terrae where a man may r easonab ly  
d i s c e r n  between s h o r e  and s h o r e  i s ,  o r  a t  l ea s t  
may be,  w i t h i n  t h e  body o f  a county."  

The u n c e r t a i n t i e s  i n h e r e n t  i n  t h i s  approach  were emphasised by 
t h e  A t t o r n e y  G e n e r a l ' s  argument on behalf of  t h e  Crown i n  
- The Fage rnes .  l 3  There he contended t h a t ,  w h i l s t  there w a s  no 

____ ~~ ~ ~~ ~~~ ~~~~~ 

10. See  f u r t h e r ,  a s  t o  t h e  d e f i n i t i o n  of  and j u r i s d i c t i o n  o v e r  

1 1 .  - R. v .  Keyn (1876) 2 Ex. D. 6 3 .  
12 .  Hargrave's Law Trac t s ,  1787, I . ,  cap .  i v .  p .  10. 

13. [ I 9 2 7 1  P .  311. 

t e r r i t o r i a l  waters,  p a r a .  14. 
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s e t t l e d  l a w  on t h e  m a t t e r ,  a t  l ea s t  so much of t h e  h i g h  seas 
a s  w a s  w i t h i n  a s ix -mi l e  l i n e  drawn from s h o r e  t o  s h o r e  w a s  
i n t r a  f a u c e s  terrae;  t h a t  such waters  were n a t i o n a l  and n o t  
t e r r i t o r i a l ;  and t h a t , i f  a c o u n t r y  h a s  posses sed  i t s e l f  o f  
and e f f e c t i v e l y  ma in ta ined  dominion o v e r  a bay o r  g u l f ,  t h e  

waters of  t h a t  bay o r  g u l f ,  even though c o n s i d e r a b l y  w i d e r  
t h a n  t h e  normal l i m i t ,  m i g h t  become t h e  t e r r i t o r y  o f  t h a t  
c o u n t r y  (and  so,  presumably,  a l t h o u g h  i t  w a s  n o t  so argued, 
w i t h i n  t h e  body of  t h e  adjacent  county  o r  c o u n t i e s ) ,  The 
c o u r t  accep ted  as  c o n c l u s i v e  t h e  s t a t e m e n t  s u b s e q u e n t l y  made 
on behalf  of  t h e  Crown t h a t  t h e  l o c a t i o n  i n  q u e s t i o n ,  a s p o t  
i n  t h e  B r i s t o l  Channel  abou t  t e n  miles  from t h e  E n g l i s h  c o a s t  
and  n i n e  m i l e s  from t h e  Welsh c o a s t ,  was n o t  w i t h i n  t h e  

t e r r i t o r i a l  s o v e r e i g n t y  of  t h e  Crown. 

1 1 .  Whether waters were n a t i o n a l  o r  n o t  unde r  t h e  a f o r e -  
ment ioned p r i n c i p l e s  gave  r i se  t o  q u e s t i o n s  of  d i f f i c u l t y ,  
i l l u s t r a t e d  by t h e  c o n f l i c t i n g  views which  were e x p r e s s e d  a s  
t o  the e x t e n t  of t h e  Thames E s t u a r y .  l 4  But t h i s  p a r t i c u l a r  
d i f f i c u l t y  a p p e a r s  i n  large measure t o  have been removed by 
t h e  T e r r i t o r i a l  Waters O r d e r  i n  Counc i l  1964. l 5  
g e n e r a l l y  f o r  t h e  barn l i n e  from which t e r r i t o r i a l  waters are 
t o  be measured t o  be  t h e  low water l i n e  a l o n g  t h e  c o a s t  

T h i s  p r o v i d e s  

( i n c l u d i n g  low t i d e  e l e v a t i o n s )  b u t  makes s p e c i a l  p r o v i s i o n  
i n  r e l a t i o n  t o  bays  ( a s  d e f i n e d  by t h e  Orde r )  and c e r t a i n  
p a r t s  of t h e  S c o t t i s h  c o a s t  l i n e .  Areas o f  water l y i n g  behind  
t h e  l i n e  so  drawn must ,  by d e f i n i t i o n ,  c o n s t i t u t e  n a t i o n a l  
waters .  

- -__ 

16 

The J u r i s d i c t i o n  of  t h e  A d m i r a l ,  as  conf i rmed o r  
ex tended  by t h e  L e g i s l a t u r e  

Common Law 

12 .  A t  common l a w  t h e  Admiral  had j u r i s d i c t i o n  o v e r  t r e a s o n s ,  
f e l o n i e s ,  r o b b e r i e s ,  murders  and c o n f e d e r a c i e s 1 7  committed i n  
o r  upon t h e  h i g h  seas o r  i n  r ivers  "below b r i d g e s  where t h e  

18 t i d e  ebbs  and f l o w s  and where great s h i p s  g e n e r a l l y  go". 

14. See  e.g. Leary v .  Sheeves ,  The T i m e s ,  15 December 1881. 
15. S.I. 1965 111 p.  64.5214. 
16 .  S e e  P o s t  Of f i ce  v .  E s t u a r y  Radio L t d .  [1968]  2 Q.B.  740. 
17. See the O f f e n c e s  a t  Sea A c t  1536, s.1 ( r ep . ) .  

18.  E. v .  Anderson (1868)  L.R. I .C .C .R .  161.  
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H e  had no j u r i s d i c t i o n  o v e r  r i v e r s  i n  t h e  B r i t i s h  I s l e s  where 
t h e  waters were n a t i o n a l ,  e x c e p t  t h a t  he had a j u r i s d i c t i o n  
c o n c u r r e n t  w i t h  t h a t  of t h e  common l a w  c o u r t s  o v e r  e s t u a r i e s .  
The A d m i r a l ' s  j u r i s d i c t i o n  w a s  a p p a r e n t l y  c o n f i n e d  t o  
i n d i c t a b l e  o f f e n c e s .  I t s  b a s i s  w a s  t h e  p i c t u r e s q u e  c o n c e p t i o n  
t h a t  a s h i p ,  when on t h e  h i g h  seas, i s  a f l o a t i n g  p a r t  o f  t h e  
n a t i o n a l  t e r r i t o r y ,  which ca r r i e s  w i t h  i t  t h e  l a w  of i t s  own 
n a t i o n .  l 9  On t h i s  b a s i s  i t  a p p e a r s  p r o b a b l e  t h a t  t h e  Admiral  
had no j u r i s d i c t i o n  o v e r  o f f e n c e s  a t  sea apa r t  from t h o s e  
committed on boa rd ,  o r  by means o f ,  a B r i t i s h  s h i p ,  2o 

c o n f i r m a t i o n  of t h i s  i s  a f f o r d e d  by 11. v. Bates21 i n  which it 
w a s  a l l e g e d  t h a t  o f f e n c e s  unde r  t h e  F i r ea rms  A c t  1937 had 
been committed on a d i s u s e d  a n t i - a i r c r a f t  tower  s t a n d i n g  off  
t h e  Essex coast about  t h r e e  m i l e s  o u t s i d e  t e r r i t o r i a l  waters. 
Chapman J. h e l d  t h a t  t h e  j u r i s d i c t i o n  of t h e  Admiral  was 
l i m i t e d  t o  o f f e n c e s  on s h i p s ,  t h a t  t h e  B r i t i s h  P a r l i a m e n t  had 
n o t  legis la ted w i t h  r e g a r d  t o  t h e  s i t e  i n  q u e s t i o n ,  and t h a t  
a c c o r d i n g l y  no E n g l i s h  Cour t  had j u r i s d i c t i o n  o v e r  i t .  

Some 

Conf i rma t ion  or E x t e n s i o n  by t h e  Legislature 

13. There are c e r t a i n  s u r v i v i n g  s t a t u t o r y  p r o v i s i o n s  which 
a p p e a r  t o  do no more t h a n  p r o v i d e  l e g i s l a t i v e  c o n f i r m a t i o n  of 
a n c i e n t  Admiral ty  j u r i s d i c t i o n .  These a re  s e c t i o n  1 of t h e  
Offences  a t  Sea  A c t  1799 under  which o f f e n c e s  committed on t h e  
h i g h  seas were made p u n i s h a b l e  a s  i f  t h e y  had been commit ted 
on l and22  and p r o v i s i o n s ,  c o n t a i n e d  main ly  i n  t h e  1861 
c o n s o l i d a t i n g  l e g i s l a t i o n ,  a s s i m i l a t i n g  i n d i c t a b l e  o f f e n c e s  
unde r  t h o s e  A c t s  and committed w i t h i n  t h e  Admira l ty  j u r i s d i c t i o n  
t o  o f f e n c e s  committed on l and .  23 

I 

14. The most impor t an t  l eg i s l a t ive  e x t e n s i o n  of Admira l ty  
j u r i s d i c t i o n  w a s  made by t h e  T e r r i t o r i a l  Waters J u r i s d i c t i o n  

19. 

20. 
21 . 
22 . 
23. 

c f .  R .  v .  Gordon F i n l a y s o n  [1941] 1 K.B.  171. S e e  f u r t h e r  
p a r a .  20. 

- 
See  f u r t h e r  p a r a .  14. 
Essex A s s i z e s .  S e e  "The T i m e s " ,  22 October 1968. 
The o t h e r  O f f e n c e s  a t  Sea  A c t s  1536 and 1806 w e r e  r e p e a l e d  
by t h e  C r i m i n a l  Law A c t  1967. 
M a l i c i o u s  Damage A c t  1861, s .72:  Fo rge ry  A c t  1861, s.50: 
Offences  a g a i n s t  t h e  P e r s o n  A c t  1861, s.68: P e r j u r y  A c t  
1911,  s.8. Cor re spond ing  s e c t i o n s  are n o t ,  however,  t o  be  
found i n  t h e  T h e f t  A c t  1968, t h e  Forgery  A c t  1913 o r  t h e  
Coinage O f f e n c e s  A c t  1936. The Unlawful  O a t h s  A c t s  1797 
and 1812 c o n t a i n  p r o v i s i o n s  s i m i l a r  i n  e f fec t  t o  t h o s e  o f  
t h e  1861 A c t s .  
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A c t  1878. Although expres sed  i n  general  terms, t h e  s u b s t a n t i v e  
change made w a s  t h a t  Lnd ic t ab le  o f f e n c e s  ( o n l y )  committed 
w i t h i n  t e r r i t o r i a l  wa te r s24  on board o r  by means of  f o r e i g n  
s h i p s  could  be t r i e d  i n  England w h e t h e r  t h e  o f f e n d e r  w a s  a 
B r i t i s h  s u b j e c t  o r  a f o r e i g n e r .  The A c t ,  t h e r e f o r e ,  a p p e a r s  
t o  ex tend  t h e  k i n d  of  s h i p  on board w h i c h ,  o r  by means of which, 
an  o f f e n c e  f a l l i n g  w i t h i n  B r i t i s h  t e r r i t o r i a l  j u r i s d i c t i o n  can  
be committed.  I n  t h e  case of  non-Br i t i sh  s u b j e c t s ,  however, 
p roceed ings  r e q u i r e  t h e  consen t  of t h e  S e c r e t a r y  o f  S t a t e .  
F u r t h e r ,  t h i s  A c t  does  n o t  a f f ec t  t h e  immunity of  f o r e i g n  
p u b l i c  v e s s e l s 2 5  w i t h i n  E n g l i s h  t e r r i t o r i a l  waters. 
L e g i s l a t i o n  implementing I n t e r n a t i o n a l  Convent ions  h a s  f u r t h e r  
ex tended  t h e  o p e r a t i o n  of E n g l i s h  l a w  o v e r  c e r t a i n  areas of 
t h e  h i g h  seas t o  which t h e  Convent ions  r e l a t e .  

i 

26 

27 

Ex tens ion  of  T e r r i t o r y  under  t h e  P r e r o g a t i v e  

15. The T e r r i t o r i a l  Waters Orde r  i n  C o u n c i l  1964, which gave 
e f fec t  t o  t h e  I n t e r n a t i o n a l  Convent ion on t h e  T e r r i t o r i a l  Sea  
a n d  t h e  Cont iguous  Zone 1958,28 i s  an  i m p o r t a n t  example o f  t h e  
e x t e n s i o n  of t e r r i t o r y  under  t h e  P r e r o g a t i v e .  R e c e n t l y ,  t h e  

29 m a j o r i t y  o f  t h e  Cour t  i n  E. v .  K e n t  J u s t i c e s :  ex  par te  Lye 
(Salmon L.J. d i s s e n t i n g ) ,  h e l d  t h a t  a n  e x t e n s i o n  of t h e  
t e r r i t o r y  of England and  Wales can  be made by t h e  e x e r c i s e  of 
t h e  P r e r o g a t i v e  and t h a t  t h e  T e r r i t o r i a l  Waters J u r i s d i c t i o n  
A c t  1878 d i d  n o t  exc lude  such  a n  e ~ t e n s i o n . ~ '  I t  w a s  p o i n t e d  
o u t  by both  Salmon L . J .  and B l a i n  J .  i n  Lye's Case3' t h a t  t h e  
e x i s t e n c e  of  t h i s  u n c o n t r o l l e d  P r e r o g a t i v e  power i n t r o d u c e s  
i n t o  t h e  c r i m i n a l  l a w  a n  element  of u n c e r t a i n t y  which m i g h t  
be r ega rded  a s  u n s a t i s f a c t o r y .  

> 

24. 

25 

26.. 
27. 
28. 
29. 
3 0 .  

31. 

Defined i n  s.7 of  t h a t  A c t  a s  "any p a r t  of t h e - o p e n  s e a  
w i t h i n  one mar ine  l eague  of t h e  c o a s t  measured %rom low 
water mark". 
i . e .  s h i p s  p u b l i c l y  owned, i n c l u d i n g  w a r s h i p s ,  unarmed s h i p s  
r e s e r v e d  f o r  governmental  f u n c t i o n s  and S t a t e  t r a d i n g  v e s s e l s .  

Chunff Ch i  Cheung V .  The  King [1939] A.C. 160. 
See  f u r t h e r  p a r a s .  18 and 19.  
See (1958) Cmnd. 584. 
[ I9671 2 Q . B .  153. 
S t a t u t o r y  r e c o g n i t i o n  w a s  g i v e n  t o  t h e  d e c i s i o n  of t h e  
m a j o r i t y  by t h e  Wireless Telegraphy A c t  1967, see p a r a .  
18 ( v i i ) .  
A t  pp. 178-180, 192. 



P r o v i s i o n a l  Conclusions a s  t o  the D e f i n i t i o n  of 
T e r r i t o r y  

16. It w i l l  be seen from t h e  preceding  paragraphs t h a t  t h e  

e x i s t i n g  s t a t e  of t h e  l a w  w i t h  regard t o  both n a t i o n a l  and 
t e r r i t o r i a l  wa te r s  i s  i n  some r e s p e c t s  u n s a t i s f a c t o r y .  An 
a d d i t i o n a l  d i f f i c u l t y  has  sometimes a r i s e n  from t h e  f a i l u r e  
of s t a t u t e s  r e l a t i n g  t o  t h i s  branch of law t o  make i t  c lear  
whether  t h e  i n t e n t i o n  was t o  c r e a t e  offences o r  t o  d e a l  only 
w i t h  t h e  conferment of j u r i s d i c t i o n  upon t h e  c o u r t s  t o  d e a l  
w i t h  e x i s t i n g  o f fences .  The j u r i s d i c t i o n  of t h e  Admiral was 
based on c o n d i t i o n s  both on sea and land wholly d i f f e r e n t  
from those  of t h e  p re sen t  day. The e x t e n t  of  t e r r i t o r i a l  
waters w a s  based on what was then  be l ieved  t o  be t h e  maximum 
range of a r t i l l e r y  f i r e .  I n  o u r  opin ion ,  there a r e  s t r o n g  
grounds f o r  abo l i sh ing  the  whole concept ion  of Admiralty 
j u r i s d i c t i o n ,  r e p e a l i n g  t h e  T e r r i t o r i a l  Waters J u r i s d i c t i o n  
A c t  and d e f i n i n g  t h e  power t o  extend t e r r i t o r i a l  wa te r s .  We 
would favour  a general  s t a t u t o r y  p rov i s ion  d e f i n i n g  the a r e a  
of water ad jacen t  t o  England and Wales w i t h i n  which  t h e  c r i m i n a l  
l a w  of England a p p l i e s  and render ing  any o f fence  committed i n  
such a n  area t r i a b l e  by any Engl ish c o u r t  w i t h i n  whose 
j u r i s d i c t i o n  t h e  o f f ende r  may be found. W e  would propose t h a t  
t h i s  def ined area should c o n s i s t  of  two p a r t s ,  n a t i o n a l  w a t e r s  
and t e r r i t o r i a l  waters. Th i s  would n e c e s s i t a t e  de te rmina t ion  
of t h e  base l i n e  from which t e r r i t o r i a l  waters should be 

measured and which ,  a t  t h e  same time, would form t h e  outward 
l i m i t  of n a t i o n a l  waters. For  t h i s  purpose,  we t h i n k  t h a t  t h e  

s t a t u t e  should provide f o r  t h e  base l i n e  t o  be de t e rmined ,  as  
a g e n e r a l  r u l e ,  e i t h e r  by reference t o  t h e  low water l i n e  a long  
t h e  c o a s t  o r  by r e fe rence  t o  s t ra ight  l i n e s  a c r o s s  bays,  
e s t u a r i e s  and o t h e r  i n l e t s .  3 2  
s t a t u t e  t o  make p rov i s ion  by schedule f o r  two types  of 
e x c e p t i o n a l  cases .  The f i r s t  except ion  t o  t h e  g e n e r a l  r u l e  
i s  where t h e  base l i n e  would be i d e n t i f i e d  by r e fe rence  t o  
s p e c i f i e d  co-ordinates  of l a t i t u d e  and longi tude .  33 
second would cover  o t h e r  i n s t a n c e s  ( i f  any) which form a n  

. 

It would be necessary f o r  t h e  

The 

3 2 .  A s  t o  t he  meaning of ''bay1' and the  l o c a t i o n  of base l i n e s  
a c r o s s  bays,  see Ar t ic le  7 of t h e  Geneva Convention on t h e  
T e r r i t o r i a l  Sea ( 1 9 5 8 )  Cmnd. 584 and t h e  T e r r i t o r i a l  Waters 
Orde r  i n  Counci l  1964, Art i c l e s  4 and 5.  See a l s o  Pos t  
O f f i c e  v .  Estuary Radio Ltd .  [1968]  2 Q.B. 7 4 0 .  

3 3 .  .See e.g. A r t i c l e  3 of t h e  T e r r i t o r i a l  Waters Order  i n  Counci l  
1964. 
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e x c e p t i o n  t o  t h e  g e n e r a l  r u l e  no ted  above,  where ,  f o r  example,  
j u r i s d i c t i o n  has been claimed o v e r  any p a r t i c u l a r  area of  
water.  Large scale A d m i r a l t y  cha r t s ,  which  are  p repa red  and 
pub l i shed  unde r  a u t h o r i t y ,  shou ld  p rov ide  c o n c l u s i v e  ev idence  
o f  t h e  d a t a  shown t h e r e i n  f o r  t h e  purpose  o f  d e t e r m i n i n g  i n  
any p a r t i c u l a r  case where t h e  low water l i n e  is s i t u a t e d ,  
V a r i a t i o n s  of t h e  base l i n e  may from t i m e  t o  t i m e  be r e q u i r e d  
t o  conform t o  a l t e r a t i o n s  i n  p h y s i c a l  c o n d i t i o n s  and i t  seems 
t o  u s  t h a t  t h e  u s e  of O r d e r s  i n  C o u n c i l  is t h e  o n l y  means 
whereby t h e  need f o r  c e r t a i n t y  a s  t o  t h e  b o u n d a r i e s  of 
t e r r i t o r i a l  waters c a n  be r e c o n c i l e d  w i t h  t h e  need f o r  
f l e x i b i l i t y  i n  d e l i m i t i n g  such  boundar i e s  and w i t h  t h e  
d e s i r a b i l i t y  t h a t  t h e  l i m i t s  o f  t e r r i t o r i a l  waters shou ld  be 

a mat ter  of p u b l i c  knowledge. S t a t u t o r y  p r o v i s i o n  shou ld ,  
t h e r e f o r e ,  be made f o r  t h e  a l t e r a t i o n  by Order i n  C o u n c i l  
from t i m e  t o  t i m e  o f  t h e  base l i n e  and of t h e  outward l i m i t  
of t e r r i t o r i a l  waters.  I t  would a p p e a r  t o  be desirable t o  
i n s e r t  a p r o v i s i o n  r e q u i r i n g  t h e  c o n s e n t  of the A t t o r n e y  
G e n e r a l  o r  t h e  D i r e c t o r  of P u b l i c  P r o s e c u t i o n s  t o  t h e  
i n s t i t u t i o n  of p roceed ings  a r i s i n g  o u t  of o f f e n c e s  committed 
i n  t e r r i t o r i a l  waters ( b u t  n o t  i n  n a t i o n a l  waters) where it 
is alleged t h a t  t h e  o f f e n c e  has  been committed by a n  a l i e n  
o r  by means of a f o r e i g n  ship.34 

of c o u r s e ,  a l t e r  t h e  s t a t u s  o f  t e r r i t o r i a l  waters  f o r  o t h e r  
p u r p o s e s ,  

These p r o p o s a l s  would n o t ,  

17. 
u n d e r  o u r  p r o p o s a l s ,  t h e  j u r i s d i c t i o n  o f  t h e  E n g l i s h  c o u r t s  
w i l l ,  s u b j e c t  t o  t h e  q u a l i f i c a t i o n s  referred t o  a t  t h e  end 
of t h a t  pa rag raph ,  ex tend  o v e r  t h e  whole of t h e  l a n d  area of 
England t o g e t h e r  w i t h  t h e  area of water described above.  
E l sewhere  i n  t h i s  Pape r  we refer t o  t h i s  a s  t h e  "normal  
domes t i c  j u r i s d i c t i o n "  of t h e  E n g l i s h  c o u r t s .  

It  w i l l  be a p p a r e n t  f rom t h e  p r e c e d i n g  pa rag raph  t h a t ,  

C E x t e n s i o n  of J u r i s d i c t i o n  u n d e r  s t a t u t o r y  
p r o v i s i o n s  

18. A p a r t  f rom e x t e n s i o n  of t e r r i t o r y  by l e g i s l a t i o n  a l r e a d y  
referred t o ,  there are a number of s t a t u t e s ,  some v e r y  r e c e n t ,  
e x t e n d i n g  t h e  area of o p e r a t i o n  of E n g l i s h  c r i m i n a l  l a w ,  e i t he r  
f o r  t h e  pu rpose  of implementing I n t e r n a t i o n a l  Convent ions  o r  
f o r  t h e  pu rpose  of p r o t e c t i n g  o r  s a f e g u a r d i n g  some p a r t i c u l a r  

3 4 .  We would n o t  i n t r o d u c e  a p r o v i s i o n  o f  t h i s  k i n d  i n t o  > 
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domes t i c  i n t e r e s t ,  These may be summarised as  fo l lows : -  

( i )  Sea F i s h e r i e s  A c t  1833; F i s h e r y  L i m i t s  
A c t  1964; Sea F i s h e r i e s  A c t  1968 

These g i v e  effect  e i the r  t o  F i s h e r i e s  Convent ions  
o r  i n t e r - S t a t e  agreements  r e l a t i n g  t o  f i s h i n g  
areas and p r o v i d e  f o r  c e r t a i n  o f f e n c e s  w i t h i n  
" e x c l u s i v e  litnits" ( t h e  f i r s t  s i x  miles outwards  
f r o m  t h e  "base l i n e " )  and t t o u t e r  limits" ( w i t h i n  
s i x  t o  twelve  miles  from t h e  t t b a s e . l i n e t t ) .  Such 
o f f e n c e s  may be committed by f o r e i g n  v e s s e l s  and 
t h e i r  crews a s  w e l l  a s  by B r i t i s h  s u b j e c t s .  

(ii) Submarine Telegraph A c t  1885 

T h i s  A c t ,  a s  amended by t h e  C o n t i n e n t a l  S h e l f  

A c t  1964 gives e f fec t  t o  t h e  Submarine Te leg raphs  
Convent ion 1884 f o r  t h e  p r o t e c t i o n  of cab les  
a g a i n s t  w i l f u l  o r  c u l p a b l y  n e g l i g e n t  damage. 

(iii) Nor th  S e a  Fisheries A c t  1893 

T h i s  A c t  w a s  passed  t o  c a r r y  i n t o  e f f e c t  an  
i n t e r n a t i o n a l  conven t ion  r e s p e c t i n g  l i q u o r  t r a f f i c  
i n  t h e  Nor th  Sea. It  e x t e n d s  t o  "North Sea L i m i t s "  
( d e f i n e d  i n  t h e  A c t )  o u t s i d e  t e r r i t o r i a l  waters a s  
d e f i n e d  by t h e  T e r r i t o r i a l  Waters J u r i s d i c t i o n  A c t  
1878. Offences  unde r  t h e  A c t  can  be committed by 

any p e r s o n  on  o r  be long ing  t o  a B r i t i s h  sea 
f i s h i n g  b o a t .  

' ( i v )  P u b l i c  Heal th  A c t  1961, s e c t i o n  76 

T h i s  e n a b l e s  l o c a l  a u t h o r i t i e s  t o  make bye-laws 
o p e r a t i n g  up t o  1000 y a r d s  from low water mark. 

(v )  O i l  i n  Navigable Waters A c t s  1955 and 1963 

These give effect  t o  t h e  1954 Convent ion  ' fo r  t h e  
P r e v e n t i o n  ;of P o l l u t i o n  o f  t h e  Sea by O i l ,  a s  
amended t o  accord  w i t h  t h e  recommendations of  t h e  

I n t e r n a t i o n a l  Conference  of 1962. The A c t s  
p r o v i d e  f o r  o f f e n c e s  b y  t h e  owners o r  masters of  
a l l  vessels i n  t h e  t e r r i t o r i a l  waters of t h e  
Un i t ed  Kingdom and by owners o r  masters of 
B r i t i s h  s h i p s  registered i n  t h e  Uni ted  Kingdom 
i n  "p roh ib i t ed  sea areas" 
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( v i )  C o n t i n e n t a l  She l f  A c t  1964 

T h i s  provides  f o r  o f f e n c e s  on, under o r  above 
i n s t a l l a t i o n s  i n  "designated areas of t h e  seatt 
o r  w i t h i n  500 metres of such i n s t a l l a t i o n s  
o u t s i d e  t e r r i t o r i a l  waters, Such o f f e n c e s  are 
treated a s  i f  t h e  conduct had occurred i n  such 
p a r t  of t h e  United Kingdom a s  may be specified 
i n  an Orde r  i n  Counci l .  35 T h i s  A c t  c o n t a i n s  
appropr ia te  procedura l  provis ions .  36 

( v i i )  Wireless Telegraphy A c t  1949. s e c t i o n  6 ( d ) ,  a s  
extended and amended by s e c t i o n  9 of t h e  
Wireless Telegraphy A c t  1961 

The A c t  of 1967 gave effect  t o  t h e  d e c i s i o n  of 
t h e  m a j o r i t y  of t h e  Court i n  Lye's Case37 as  t o  
t h e  l i m i t s  of t e r r i t o r i a l  waters under t h e  
T e r r i t o r i a l  Waters Order i n  Counci l  1964; but  
i t  appears t h a t  t h e  A c t  deals w i t h  t h e  l i m i t s  of 
t e r r i t o r i a l  waters only f o r  t h e  purposes of 
wireless t e l eg raphy  o f fences .  The A c t  c o n t a i n s  a 
procedura l  p rov i s ion  comparable w i t h  s e c t i o n  1 1  ( 1 )  
of t h e  C o n t i n e n t a l  Shelf  A c t  1964.38 

( v i i i )  Marine etc. Broadcast ing (Offences)  A c t  1967 

T h i s  w a s  designed t o  deal  w i t h  "piratevf  broad- 
c a s t i n g  w i t h i n  t h e  seaward l i m i t s  of t h e  t e r r i t o r i a l  
waters  of t h e  United K i n g d o m  a s  de f ined  by t h e  1964 
Order  i n  Council .  The A c t  a l s o  c o n t a i n s  a 
procedura l  p rov i s ion  s imilar  t o  t h a t  of t h e  
C o n t i n e n t a l  Shelf  A c t  1964. 

35 

36 .  

37 
38  0 

The C o n t i n e n t a l  She l f  ( J u r i s d i c t i o n )  Order 1968 S.I. 1968 
No.892 d i v i d e s  areas des igna ted  a s  p a r t s  of t h e  United 
Kingdom C o n t i n e n t a l  She l f  by t h e  Con t inen ta l  She l f  
( D e s c r i p t i o n  of Areas) Orders 1964, 1965 and 1968 i n t o  
Engl i sh ,  S c o t t i s h  and Northern I r i s h  par t s  t o  which Engl i sh ,  
S c o t t i s h  and Nor thern  I r i s h  l a w  are appl ied r e s p e c t i v e l y .  
s .  1 1  ( 1 )  prov ides  t h a t  "Proceedings f o r  any o f fence  under 
t h i s  A c t  ... may be t aken  and t h e  of fence  may f o r  a l l  
i n c i d e n t a l  purposes  be treated a s  having been committed i n  
any place i n  t h e  United Kingdomoff 
See para. 15. 
See above, n, 36, 
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P r o v i s i o n a l  Conclusions a s  t o  Spec i f ic  L e g i s l a t i o n  
ex tending  3 u r i s d i c t  i on  

19. Since  a l l  t h e  l e g i s l a t i o n  referred t o  i n  t h e  preceding 
paragraph w a s  passed not f o r  general purposes ,  but w i t h  a 
s p e c i f i c  o b j e c t  (whether i n t e r n a t i o n a l  or n a t i o n a l )  i n  view, 
we would propose i t s  r e t e n t i o n ,  s u b j e c t  (where necessary)  t o  
t h e  replacement i n  a p p r o p r i a t e  cases of r e f e r e n c e s  t o  
" t e r r i t o r i a l  waters" by references t o  t h e  a r e a  of w a t e r  
ad j acen t  t o  England and Wales def ined  i n  paragraph 16. 

D. B r i t i s h  S h i p s  39 

20. B r i t i s h  s h i p s  ( i . e .  s h i p s  owned by B r i t i s h  s u b j e c t s )  
have been described as  " f l o a t i n g  and a s  such 
n o t i o n a l l y  t o  be regarded a s  ex tens ions  O f  t h e  t e r r i t o r y  of  
England. T h i s  p i c tu re sque  metaphor i s  not  w e l l  founded i n  
p r i n c i p l e .  41 The t r u e  reason  f o r  t h e  a p p l i c a t i o n  of o u r .  

42 c r i m i n a l  l a w  t o  o f f ences  committed on B r i t i s h  s h i p s  a f l o a t  
i s  t h a t  t hey  f a l l  under t h e  p r o t e c t i o n  of H e r  Majesty,  so 
t h a t  a l l  persons aboard, whatever t h e i r  n a t i o n a l  s t a t u s ,  are 
s u b j e c t  t o  her l a w s .  T h i s  common l a w  p r i n c i p l e ,  which a l s o  
corresponds w i t h  the now accepted r u l e  of  i n t e r n a t i o n a l  law 
t h a t  t h e  l a w  of t h e  s h i p ' s  f l a g  a p p l i e s  t o  i t ,  i s ,  t h e r e f o r e ,  
a t r u e  except ion  t o  t h e  t e r r i t o r i a l  r u l e .  

S p e c i f i c  Offences under  the  Merchant Shipping A c t s  

21.  Apart from t h e  s t a t u t e s  t o  which r e f e r e n c e  has been 
made i n  paragraph 18, there i s  an important  body of l e g i s l a t i o n  
d e a l i n g  w i t h  t h e  s u b s t a n t i v e  c r i m i n a l  l a w  r e l a t i n g  t o  o f f e n c e s  
on B r i t i s h  sh ips .  T h i s  i s  t o  be found i n  t h e  Merchant Shipping  
A c t s  1894-1967. These A c t s  c r e a t e  a large number of s p e c i f i c  

3 9 .  A s  t o  t h e  p r e s e n t  d e f i n i t i o n  of what i s  a " B r i t i s h  s h i p " ,  
see t h e  Merchant Shipping  A c t  1894, s.1. The law r e l a t i n g  
t o  s h i p s ,  a i rc raf t  o r  motor v e h i c l e s  may be a p p l i e d  t o  
h o v e r c r a f t  by O r d e r  i n  Council  but  t h i s  has  not  a s  y e t  
been done (see t h e  Hovercraft '  A c t  1968 s ,  1 ( 1 ) ( h ) )  . 

40. See e.g. Blackburn and Byles JJ. i n  E. v.  Anderson (1868) 
L.R. 1 C.C.R, 161, 163 and 168. 

41. E .  v.  Gordon Fin layson  [1941] 1 K.B.  171. 
42. "Afloat t t  i .e .  on t h e  high seas o r  i n  f o r e i g n  r i v e r s  a t  a 

Dlace below br idges  where t h e  t i d e  ebbs and f lows  and 
where great ship; g e n e r a l l y  go ( R .  v .  Anderson (above) and - R.  v .  Devon J u s t i c e s ;  ex  parte 5 . P . P . m l  K.B.  5 0 3 ) .  
T h i s  j u r i s d i c t i o n  may, of course ,  be s u b j e c t  t o  t h e  con- 
c u r r e n t  j u r i s d i c t i o n -  of t h e  l o c a l  s t a t e ,  - e x e r c i s e  of which 
may be w i t h h e l d  i n  the i n t e r e s t s  of comity. 



o f f e n c e s  w h i c h  may be committed aboard  B r i t i s h  s h i p s  o r  w i t h i n  
f o r e i g n  c o u n t r i e s  a s  w e l l  a s  i n  t h e  Un i t ed  Kingdom. 43 
former  o f f e n c e s  a r e  main ly  of a d i s c i p l i n a r y  n a t u r e ,  r a n g i n g  
from minor  a c t s  of misconduct  t o  s e r i o u s  o f f e n c e s  endange r ing  
l i f e  o r  p r o p e r t y ;  t h e  l a t t e r  o f f e n c e s ,  where  conduct  a s h o r e  
is i n v o l v e d ,  re la te  g e n e r a l l y  t o  o f f e n c e s  of d e s e r t i o n  by o r  
abandonment of seamen. O f f e n c e s  unde r  t h e  Merchant S h i p p i n g  
A c t s  have r e c e n t l y  been c o n s i d e r e d  by t h e  Cour t  o f  I n q u i r y  
i n t o  c e r t a i n  matters conce rn ing  t h e  S h i p p i n g  I n d u s t r y  u n d e r  
t h e  Chairmanship of Lord Pea r son .  44 
S h i p p i n g  B i l l ,  w h i c h  passed through i t s  r e p o r t  stage i n  t h e  

House of  Commons on 26 Februa ry  1970, take$ account  of t h e  
C o u r t  of I n q u i r y ' s  F i n d i n g s ,  we make no p r o p o s a l s  a s  t o  
spec i f i c  o f f e n c e s  u n d e r  t h i s  l e g i s l a t i o n .  

The 

S i n c e  t h e  Merchant  

Genera l  P r o v i s i o n s  as t o  O f f e n c e s  unde r  Merchant 
S h i p p i n g  A c t s  

2 2 ,  S e c t i o n s  6 8 6 ( 1 )  and 687 of  t h e  Merchant S h i p p i n g  A c t  
1894 c o n t a i n  g e n e r a l  p r o v i s i o n s  r e l a t i n g  t o  o f f e n c e s  a t  sea 
and both  p r e s e n t  f a c t o r s  of  unusua l  d i f f i c u l t y .  T h e i r  v e r y  
language  i s ,  indeed ,  c o n f u s i n g  and u n c e r t a i n .  S e c t i o n  6 8 6 ( 1 )  
p r o v i d e s  f o r  t h e  t r i a l  o f  o f f e n c e s  charged a s  hav ing  been 
committed o u t  of  England: - 

( a )  by B r i t i s h  s u b j e c t s  on board  a B r i t i s h  s h i p  
on t h e  h i g h  seas o r  i n  any f o r e i g n  p o r t  or 
h a r b o u r  ; 

( b )  by a B r i t i s h  s u b j e c t  on board  a f o r e i g n  s h i p  

t o  wh ich  he d o e s  n o t  be long;  and 

( c )  by non-Br i t i sh  s u b j e c t s  on board  a B r i t i s h  
s h i p  on t h e  h igh  seas, 

and g i v e s  j u r i s d i c t i o n  t o  any  c o u r t  i n  Her M a j e s t y ' s  dominions  
i n  whose domes t i c  j u r i s d i c t i o n  a n  o f f e n d e r  i s  found.  So f a r  
a s  i n d i c t a b l e  o f f e n c e s  committed on B r i t i s h  s h i p s  on t h e  h i g h  
seas are  conce rned ,  these are covered  by s e c t i o n  1 of t h e  
Offences  a t  Sea A c t  1799 and are  i n  any case p u n i s h a b l e  a t  
common l a w  apar t  from the  s e c t i o n .  45 
o f f e n c e s  i t  i s  u n c e r t a i n  whe the r  t h e  s e c t i o n  i s  mere ly  

I n  r e l a t i o n  t o  summary 

4 3 .  These p r o v i s i o n s  are main ly  t o  be found  i n  ss. 220-238 of 

4 4 .  (1967)  Cmnd. 3211.  
t h e  1894 A c t  and ss, 30 and 43 of t h e  1 9 0 6  A c t .  

45. See  &. v .  Anderson ( 1 8 6 8 )  L . R .  1 C . C . R .  161.  
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procedura l  o r  whether  it extends  the a m b i t ,  i n  t h e  t e r r i t o r i a l  
sense ,  of t h e  summary o f fences  created by o t h e r  s e c t i o n s  of 
t h e  A c t  of 18%. The D i v i s i o n a l  Court i n  Robey v. V l a d i n i e r  
treated it  as having t h e  l a t t e r  effect  i n  t he  case of a n  a l i e n  
who had stowed away i n  a B r i t i s h  s h i p  i n  a f o r e i g n  harbour  and 
gone t o  sea i n  her ( c o n t r a r y  t o  s e c t i o n  237(1) of t h e  A c t  of 
1894) .  The c o u r t  he ld  t h a t  t h i s  was a l tcont inuingl '  o f f ence  - 
t h a t  is, t h e  of fence  w a s  committed as soon as  t h e  a l i e n  stowed 
away, but  continued t o  be committed up t o  the  t i m e  of h i s  

arrest  a f t e r  t h e  v e s s e l  docked i n  London - and, accord ingly ,  
t h e  view taken  a s  t o  the effect  of s e c t i o n  686 w a s  not  
necessary f o r  t h e  d e c i s i o n .  Offences of c lass  (c )  above do 
no t ,  i n  g e n e r a l ,  raise any problems s i n c e ,  by t h e  accepted 

46 

p r i n c i p l e s  of  i n t e r n a t i o n a l  l a w ,  a l i e n s  aboard a B r i t i s h  s h i p  

on t h e  high seas are governed by t h e  l a w  of the flag.  But it 
i s  u n c e r t a i n  whether o f f e n c e s  of  class ( a )  committed i n  f o r e i g n  
p o r t s  o r  harbours  are l i m i t e d  t o  o f f e n c e s  a g a i n s t  t h e  Merchant 
Shipping A c t s  o r  ex tend  t o  any o f fence  con t r a ry  t o  Engl i sh  l a w  
by any B r i t i s h  s u b j e c t .  S i m i l a r l y ,  i n  t h e  case of o f f e n c e s  of 
class ( b ) ,  i t  i s  u n c e r t a i n  whether t h e  s e c t i o n  refers t o  those 
f e w  specific o f f e n c e s  which, by s t a t u t e ,  can  be committed 
o u t s i d e  England o r  whether  it a p p l i e s  t h e  whole of Engl i sh  
c r i m i n a l  l a w  t o  B r i t i s h  passengers  on f o r e i g n  s h i p s .  It is, 
however, suggested t h a t  t he  bet ter  view i s  t h a t  t h e  s e c t i o n  
does not  extend t h e  ambit of  t h e  c r i m i n a l  l a w  and t h a t  i t s  
purpose is  pure ly  t o  provide a machinery f o r  t h e  d i s p o s a l  of 
charges f o r  of fences  a g a i n s t  t h e  Merchant Shipping A c t ,  s i n c e  
i t s  language does no t  i n v i t e  t he  a l t e r n a t i v e  conclus ion ,  
Moreover, i t  appea r s  i n  t h a t  p a r t  of t h e  A c t  d e a l i n g  w i t h  
procedure and i s  grouped w i t h  o ther  s e c t i o n s  under t h e  heading 
of " J u r i s d i c t i o n " .  

23 
t he  preceding  paragraph, there remains t h e  ques t ion  of p o l i c y  
a s  t o  whether a B r i t i s h  s u b j e c t  on a f o r e i g n  s h i p  should be 

s u b j e c t  t o  Engl i sh  c r i m i n a l  l a w  o t h e r  t han  i n  t h e  special 
cases where he i s  made c r i m i n a l l y  l i ab l e  by Engl i sh  l a w  f o r  
ac t s  committed o u t s i d e  England. 48 

47 

Leaving aside t h e  p o i n t s  on s e c t i o n  6 8 6 ( 1 )  raised i n  

B r i t i s h  passengers  on 

46 .  (1936)  154 L.T. 87. 
47. There are f u r t h e r  p rac t ica l  d i f f i c u l t i e s  i n  t h e  o p e r a t i o n  

of the s e c t i o n  i n  modern cond i t ions :  "Her Majesty's 
dominions" now inc lude  most independent Commonwealth 
c o u n t r i e s ,  w h i l s t  a Commonwealth por t  o r  harbour  i s  
probably not  "foreign1'  w i t h i n  t h e  meaning of t h e  s e c t i o n .  

4 8 .  See para. 40 e t  seq. 

15 



f o r e i g n  s h i p s  are by t h e  accepted p r i n c i p l e s  of i n t e r n a t i o n a l  
l a w  governed by t h e  l a w  of t h e  f l ag .  I n  o u r  view, therefore, 
such B r i t i s h  s u b j e c t s  should n o t ,  i n  p r i n c i p l e ,  be governed 
a l so  by t h e  g e n e r a l  c r i m i n a l  l a w  of England and it makes no 
d i f f e r e n c e ,  i n  o u r  view, whether they  are passengers  o r  crew 
on such a sh ip .  

24. Whils t  t h e  preceding paragraph sets o u t  o u r  g e n e r a l  
view on t h e  p o s i t i o n  of  B r i t i s h  s u b j e c t s  on board f o r e i g n  
s h i p s ,  there is undoubtedly a special  problem a r i s i n g  from 
ac t s  done by B r i t i s h  s u b j e c t s  on board f o r e i g n  s h i p s  o u t s i d e  
t e r r i t o r i a l  waters on journeys between d i f f e r e n t  p a r t s  of t h e  
United Kingdom and between t h e  United Kingdom and o t h e r  
neighbouring c o u n t r i e s .  There would c l e a r l y  be practical  
advantages i n  ex tending  j u r i s d i c t i o n  t o  cover  t h i s  class of 
persons  a s  an excep t ion  t o  t h e  g e n e r a l  r u l e .  49 
seem anomalous t o  create such a n  ex tens ion  of j u r i s d i c t i o n  
wi thout  ex tending  i t  t o  cover ac ts  by B r i t i s h  s u b j e c t s  on 
board f o r e i g n  a i rcraf t  on journeys between t h e  United Kingdom 
and neighbouring c o u n t r i e s .  We, therefore, i n v i t e  comment 
upon t h e  a c c e p t a b i l i t y  of t h i s  suggested except ion  to  t h e  
g e n e r a l  r u l e .  

25. Sec t ion  687 of t h e  A c t  deals w i t h  t h e  r u l e s  t o  be app l i ed  
t o  o f f e n c e s  a g a i n s t  p rope r ty  o r  persons  committed a shore  o r  
a f l o a t  o u t  of  Her Majes ty ' s  dominions by persons  who a t  t h e  t i m e  
of t h e  of fence  are,  o r  have been du r ing  t h e  prev ious  three 
months, employed on a B r i t i s h  sh ip .  Besides making procedura l  
mles f o r  such cases, t h e  s e c t i o n  'Ideemsft t h e  o f f ences  t o  be 
of t h e  same n a t u r e  a s  i f  committed i n  t h e  Admiralty j u r i s d i c t i o n .  
The s t a t u t o r y  p recu r so r  of t h i s  s e c t i o n  ( s e c t i o n  267 of t h e  
Merchant Shipping  A c t  1854) w a s  held i n  5. v .  Dudley and 
Stephens5' t o  be an  "offence-creat ing" s e c t i o n  ( i n  t h e  
t e r r i t o r i a l  sense) ,51  al though i n  &. v .  Anderson52 t h e  ques t ion  

But i t  would 

4 9 .  

50 . 
51 . 
52 

An i n s t a n c e  of j u r i s d i c t i o n  be ing  extended on similar l i n e s  
i s  provided by c l a u s e  50 of t h e  Merchant Shipping  B i l l  
which a p p l i e s  c e r t a i n  of t h e  B i l l ' s  p rov i s ions  t o  f o r e i g n  
s h i p s  c a r r y i n g  passengers  between places i n  t h e  United 
Kingdom o r  on voyages beginning and ending a t  the  same 
place i n  t he  United Kingdom i n  which t h e  s h i p  c a l l s  a t  
no place o u t s i d e  t h e  United Kingdom. 
(1884) 14 Q.B.D. 273, 281. 
T h i s  s e c t i o n  w a s  t he  j u r i s d i c t i o n a l  bas i s  of the d e c i s i o n ,  
bu t  t h e  Offences a t  Sea A c t s  1536 and 1799 ( n o t  referred 
t o )  would have provided an a l t e r n a t i v e  ground. 
(1868) L.R. 1 C.C.R. 161. , 
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of its c o n s t r u c t i o n  had been l e f t  open, It  must, t h e r e f o r e ,  
be regarded a s  a t  least d o u b t f u l  whether t h i s  s e c t i o n  can be 
t reated a.s a p rov i s ion  merely r e l a t i n g  t o  j u r i s d i c t i o n ,  A 
f u r t h e r  open q u e s t i o n  i s  whether  i t  a p p l i e s  t o  a l iens .  The 

marginal no te  sugges t s  t h a t  i t  does  n o t ,  bu t  t h e  language of 
t h e  s e c t i o n ,  e s p e c i a l l y  i f  i t  is  read together w i t h  s e c t i o n  
686,  sugges t s  t h a t  i t  does.  The f ac t  of having been employed 
on a B r i t i s h  s h i p  a t  any t i m e  w i t h i n  three months of a n  
o f f ence  a g a i n s t  persons or  p rope r ty  committed o u t  of Her 
Majes ty ' s  dominions i s ,  i n  o u r  view, an u n s a t i s f a c t o r y  ground 
f o r  t h e  e x e r c i s e  of Engl i sh  c r i m i n a l  j u r i s d i c t i o n  and we  t h i n k  
t h a t  t h i s  b a s i s  should be excised from t h e  l a w .  Employment 
e x i s t i n g  a t  t h e  t i m e  t h e  o f f ence  i s  committed does ,  however, 
o f f e r  p rac t ica l  advantages as a bas i s  of Engl i sh  j u r i s d i c t i o n ,  
d e s p i t e  theoret ical  o b j e c t i o n s ,  and we, therefore ,  p r o v i s i o n a l l y  
propose t o  r e t a i n  p rov i s ions  an the  l i n e s  of s e c t i o n  687 of 
t h e  1894 A c t ,  t h e  o p e r a t i o n  of which would be dependent on t h e  
con t inu ing  e x i s t e n c e  of a n  employment r e l a t i o n s h i p  w i t h  8 

B r i t i s h  s h i p  a t  t h e  t i m e  when t h e  of fence  abroad i s  committed. 
It may be convenient  t o  mention t h a t  s e c t i o n  684 of t h e  A c t  
c o n f e r s  j u r i s d i c t i o n  upon any Commonwealth c o u r t  t o  d e a l  w i t h  
any of fence  a g a i n s t  t h e  A c t ,  wherever committed, provided t h a t  
t h e  o f f e n d e r  i s  w i t h i n  t h e  domestic j u r i s d i c t i o n  of t h a t  c o u r t .  

P r o v i s i o n a l  Conclusions a s  t o  Offences on B r i t i s h  s h i p s  

26. W e  cons ide r  t h e  p r e s e n t  l a w  r e l a t i n g  t o  o f f ences  on B r i t i s h  
s h i p s  t o  be u n s a t i s f a c t o r y  i n  many respects. We propose t h a t  
what remains of t h e  o l d  common l a w  and s t a t u t q r y  enactments  w i t h  
regard t o  Admiralty j u r i s d i c t i o n  should cease t o  have e f fec t ,  
and, i n  p a r t i c u l a r ,  we propose t h e  repeal of  t he  Offences a t  
Sea A c t  1799 and t h e  s u r v i v i n g  s e c t i o n s  of t h e  c o n s o l i d a t i n g  
Acts of 1861 ( a s  amended i n  1967) i n  so  f a r  as  they  re la te  t o  
o f f e n c e s  on s h i p s  and Admi ra l ty  j u r i s d i c t i 0 1 - 1 ~ ~  t o g e t h e r  w i t h  

s imi l a r  s e c t i o n s  i n  o t h e r  l e g i s l a t i o n .  54 
t h e  repeal of s e c t i o n  686 of  t h e  Merchant Shipping A c t  1894 a s  
be ing  out-of-date,  unnecessary i n  view of o t h e r  s t a t u t o r y  
enactments  and u n c e r t a i n  i n  i t s  effect .  We would f avour  a l l  
these common l a w  and s t a t u t o r y  p rov i s ions  being replaced by 
one composite enactment. T h i s  would provide  t h a t  a person on 

Also we would propose 

_ _  

53, See para. 13. 
54. e.g. t h e  Unlawful Oaths  A c t s  1787, s.6 and 1812, s . 7  and t h e  

17 
P e r j u r y  A c t  1911, s.8.  



board a B r i t i s h  ship55 o u t s i d e  t h e  normal domestic j u r i s d i c t i o n  56 
of t h e  United Kingdom c o u r t s  who commits w h a t  would be an  o f f ence  
under  t h e  l a w  of any p a r t  of t h e  United Kingdom, i f  committed i n  
t h a t  p a r t ,  would be l i a b l e  a s  i f  he had so committed i t  i n  t h a t  
p a r t .  An l fEngl ishtf  o f f ence  committed by t h a t  person would be 
j u s t i c i a b l e  by any c o u r t  i n  England w i t h i n  whose j u r i s d i c t i o n  
he i s  found. We t h i n k  i t  desirable ,  however, t o  i n c l u d e  a 
p rov i s ion  f o r  t h e  consent  of t h e  At torney  General o r  t h e  
D i r e c t o r  of Pub l i c  Prosecut ions  t o  be rewired f o r  t h e  
i n s t i t u t i o n  of proceedings under t h e  proposed enactment a g a i n s t  
anyone o t h e r  t h a n  a c i t i z e n  of t h e  United Kingdom and Colonies ,  
a t  any r a t e  i n  t h e  c a s e  of i n d i c t a b l e  o f f ences .  But we would 
not a l t e r  t h e  p rov i s ions  of s p e c i f i c  l e g i s l a t i o n  o f  the  k ind  
r e f e r r e d  t o  i n  paragraph 18 by in t roduc ing  any p rov i s ion  f o r  
consent ,  Sec t ion  687 we propose should be r e t a i n e d  i n  t h e  

form o u t l i n e d  i n  paragraph 25. Apart  from t h e  s e c t i o n s  o f  t h e  
Merchant Shipping A c t  1894, t o  which w e  have referred above, we 
do not  propose any a l t e r a t i o n  i n  Merchant Shipping l e g i s l a t i o n  
beyond such a s  may ar ise  o u t  of o u r  o t h e r  proposa ls .  
no t  propose the  a l t e r a t i o n  of any s p e c i a l  p rov i s ions  r e l a t i n g  

We do  

t o  c r i m i n a l  of fences  apply ing  s p e c i f i c a l l y  t o  merchant seamen. 57 

E .  B r i t i s h  Cont ro l led  Aircraf t  

I n  t h e  case  of B r i t i s h - c o n t r o l l e d  a i rcraf t ,58 t h e  l a w  i s  27 
now t o  be found i n  s e c t i o n  1 of t h e  Tokyo Convention A c t  1967 
( fo l lowing  t h e  1963 Convention of t h a t  name) 59 which r e p e a l s ,  
i n t e r  a l i a ,  s e c t i o n  62(1)  of t h e  C i v i l  Avia t ion  A c t  1949. 
Sec t ion  l ( 1 )  of t h e  1967 A c t  reads:- 

"Any a c t  o r  omission t ak ing  p l a c e  on board a 
B r i t i s h - c o n t r o l l e d  a i r c r a f t  w h i l s t  i n  f l i g h t  
elsewhere t h a n  i n  o r  over t h e  United Kingdom 
which,  i f  t a k i n g  p l ace  i n  o r  i n  a p a r t  of  t h e  
United Kingdom, would c o n s t i t u t e  a n  of fence  
under t h e  l a w  i n  f o r c e  i n ,  o r  i n  t h a t  p a r t  o f ,  
t h e  United Kingdom s h a l l  c o n s t i t u t e  t h a t  offence."  

T h i s  i s  c l e a r l y  an o f f ence -c rea t ing  p r o v i s i o n  and t a k e s  effect  

55. I t  i s  f o r  l a t e r  c o n s i d e r a t i o n  whether  t h e  express ion  
" B r i t i s h  ship" should be given a more restricted d e f i n i t i o n  
f o r  t h i s  purpose t h a n  t h a t  which i t  posses ses  a t  p re sen t  
w i t h i n  t h e  meaning of t h e  Merchant Shipping A c t  1894. 

56. A s  t o  t h e  meaning of t h i s  term, see pa ra .  17. 
57. e.g. s . 2  of t h e  Sexual  Offences A c t  1967 ( s e e  f u r t h e r  para .  71). 
5 8 .  A s  def ined i n  s.7 o f  t h e  Tokyo Convention A c t  1967. 
59. (1964) Cmnd. 2261. 
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by extend,ng t h e  Unite4 Kingdom c r i m i n a l  law t o  conduct 
occur r ing  on B r i t i s h - c o n t r o l l e d  a i r c r a f t  w h i l s t  i n  f l i g h t .  
But it i s  s u b j e c t  t o  t h e  fo l lowing  proviso ,  t o  which we  
r e t u r n  later:-  

6 0  

? I  . * .  t h i s  sub-sect ion s h a l l  no t  apply t o  any 
ac t  o r  omission which i s  expres s ly  o r  impliedly 
a u t h o r i s e d  by o r  under  [U.K.]  law when t a k i n g  
place o u t s i d e  t h e  United Kingdom.If 

S e c t i o n  l ( 2 )  imposes an important r e s t r i c t i o n  by r e q u i r i n g  t h e  
consent  of t h e  D i r e c t o r  of  Pub l i c  Prosecut ions  be fo re  the  
i n s t i t u t i o n  of proceedings f o r  o f f ences  committed on B r i t i s h  
a i r c ra f t  w h i l s t  i n  f l i g h t  o u t s i d e  t h e  United Kingdom. 
S e c t i o n  l ( 3 )  c o n t a i n s  a p rov i s ion  f o r  t h e  purpose of  c o n f e r r i n g  
j u r i s d i c t i o n  whereby any of fence  which it cove r s  i s  deemed t o  
have been committed i n  any p l a c e  i n  t h e  United Kingdom i n  which 
t h e  of fender  may f o r  t h e  t i m e  be ing  be,  

28. Our view t h a t  s e c t i o n  l ( 1 )  i s  an  o f fence -c rea t ing  
p r o v i s i o n  i s  supported by r e fe rence  t o  t h e  h i s t o r y  of t h e  
a p p l i c a t i o n  of t h e  Engl i sh  c r i m i n a l  l a w  t o  conduct o c c u r r i n g  
on a i r c r a f t .  Sec t ion  14(1)  of t he  A i r  Naviga t ion  A c t  1920 
which w a s  s u b s t a n t i a l l y  re-enacted by s e c t i o n s  60  and 62(1) 
of t h e  C i v i l  Avia t ion  A c t  1949 reads as  follows:- 

61 

"any o f fence  under t h i s  A c t  ... and any of fence  
whatever committed on a B r i t i s h  a i r c ra f t  sha l l ,  
f o r  t h e  purpose of  c o n f e r r i n g  j u r i s d i c t i o n ,  be 
deemed t o  have been committed i n  any place where 
the  o f f ende r  may be found". 

I n  - R. v.  Mart in ,62 Devlin J ,  he ld  t h a t  s e c t i o n  62 w a s  no t  a n  
o f f ence -c rea t ing  p rov i s ion ,  but  possessed a merely 
j u r i s d i c t i o n a l  character so f a r  as  s t a t u t o r y  o f f ences  were 
Concerned ; 63 
a crime i s  t o  be regarded a s  an o f fence  wherever it i s  
committed, which are most ly  "of fences  a g a i n s t  t h e  moral law?') 

a s  t o  "common l a w  of fences"  ( s i t u a t i o n s  where 

60. I n  f o r c e  from 1st A p r i l  1968 (except  s.2 ( p r o v i s i o n s  a s  
t o  e x t r a d i t i o n ) ) ,  

61 c f ,  s .3  of t h e  T e r r i t o r i a l  Waters J u r i s d i c t i o n  A c t  1878 
r e q u i r i n g  t h e . S e c r e t a r y  of S t a t e ' s  consent t o  t h e  
prosecut ion  of a n  a l i e n  committing an  of fence  i n  
t e r r i t o r i a l  w a t e r s ,  

62, [I9561 2 Q.B .  272. 
63. The o f f e n c e s  charged w e r e  ( a )  unlawful  possess ion  of d rugs  

and (b) c o n s p i r i n g  t o  contravene t h e  Dangerous Drugs A c t  
1951, on board a B r i t i s h  a i r c r a f t .  
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he thought t h a t  t he  p o s i t i o n  might  be d i f f e r e n t .  We do not  
t h i n k  t h a t  t h i s  l i n e  of reasoning provides  a s a t i s f a c t o r y  
t e s t ,  because of t h e  formidable d i f f i c u l t i e s  i n h e r e n t  i n  

The po in t  w a s  aga in  considered by Lord Parker  C . J .  i n  R. v .  
N a y 1 0 r ~ ~  where t h e  accused was charged w i t h  l a rceny  of  r i n g s  
on a B r i t i s h  a i r c r a f t  i n  f l i g h t  over  t h e  h i g h  s e a s .  Lord 
Parker  h e l d  t h a t  s e c t i o n  62(1)  of t h e  1949 A c t  was a n  offence-  
creat ing s e c t i o n ,  having effect  so a s  t o  make any conduct 
which would be a n  o f f ence ,  i f  committed i n  England, an  of fence  
i f  committed on a B r i t i s h  a i r c r a f t  u n l e s s  t h e  o f f ence  i n  
q u e s t i o n  w a s  c l e a r l y  one o f  domestic a p p l i c a t i o n .  
Army Council,66 Lord Simonds reserved c o n s i d e r a t i o n  of 
Lord Parker ' s  d i s t i n c t i o n  between "domestic" and o t h e r  
of fences ,  w h i l e  Lord Re id  expressed no opin ion  on t h e  ques t ion  
whether Mart in  o r  Naylor had been c o r r e c t l y  decided.  I n  
Cox's Case i t s e l f ,  t h e  House of Lords was concerned w i t h  
s e c t i o n  70 of t h e  Army A c t  1955 and w a s  unanimous i n  a g r e e i n g  
t h a t  it was an of fence-crea t ing  s e c t i o n .  67 
a r i s i n g  from t h e  Mar t in  and Naylor d e c i s i o n s  have now, i t  
seems, been solved a s  t o  o f f ences  committed on B r i t i s h  

a i r c ra f t ,  s i n c e ,  on t h e  analogy of s e c t i o n  70 of t h e  Army 
A c t ,  s e c t i o n  I (  1 )  of t h e  Tokyo Convention A c t  1967 i s  c l e a r l y  
an  of fence-crea t ing  s e c t i o n .  

d i s t i n c t i o n s  based on t h e  concept of t h e  "moral l a w t t .  64 

- 

I n  Cox v.  

The d i f f i c u l t i e s  

29 0 It remains t o  c o n s i d e r  t h e  e f f e c t  of t h e  proviso  t o  
s e c t i o n  l ( 1 )  of t h e  1967 A c t .  It is rare i n  United Kingdom 
l e g i s l a t i o n  t o  f i n d  a p r o v i s i o n  which a u t h o r i s e s  a c t s  o r  
omissions t a k i n g  p lace  o u t s i d e  t h e  United Kingdom which would 
o therwise  be o f fences ,  s i n c e ,  i n  p r i n c i p l e ,  u n l e s s  t he  c o n t r a r y  
appears  expres s ly  o r  by necessary  i m p l i c a t i o n ,  A c t s  of 
Par l iament  r e l a t i n g  t o  c r i m i n a l  o f f ences  do not  extend beyond 
United Kingdom t e r r i t o r i a l  l i m i t s .  68 
a s t a t u t e  which impl ied ly  a u t h o r i s e s  an ac t  t o  be done upon a 
s h i p  o r  a i r c ra f t ,  which would o therwise  be an of fence ,  i s  

One apparent  i n s t a n c e  of 

6 4 .  See Lord Tucker i n  Board of  Trade  v .  Owen [1957] A.C. 6 0 2 ,  
633-6340 

65. [I9621 2 Q . B .  527. 
6 6 ,  [I9631 A . C .  4 8 .  
6 7 .  See f u r t h e r  upon Cox's Case, para. 4 2 .  
6 8 .  See Lord Halsbury, L.C. i n  Macleod v .  Attorney Genera l  f o r  

New South Wales [I8911 A.C. 455,  458-9. 
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found i n  s e c t i o n  70 of t h e  Customs and Excise A c t  1952 which 

d e a l s  w i t h  b r e a k i n g  cus toms seals .  There  may be o t h e r  
i l l u s t r a t i o n s  of t h e  e x p r e s s  o r  i m p l i e d  a u t h o r i s a t i o n  o f  
conduct  o t h e r w i s e  c r i m i n a l .  69  
t h e  p r o v i s o  serves a u s e f u l  purpose  and we would welcome 
t h e  views of r e c i p i e n t s  o f  t h e  Paper  on t h i s  p o i n t .  

I t  may be ,  t h e r e f o r e ,  t h a t  

F.  J u r i s d i c t i o n a l  and P r o c e d u r a l  P r o p o s a l s  w i t h  
regard t o  Heads A t o  E above 

30 0 I n  o r d e r  t o  r e n d e r  e f f e c t i v e  t h e  recommendations made 
u n d e r  Heads A t o  E above,  a number of new p r o v i s i o n s  r e l a t i n g  
t o  j u r i s d i c t i o n  and p rocedure  w i l l  be n e c e s s a r y .  These we 
i n d i c a t e  i n  t h e  f o l l o w i n g  pa rag raphs .  

Venue 

31.  Many d i f f i c u l t i e s  as  t o  t h e  a s c e r t a i n m e n t  o f  t h e  c o u r t  
i n  which  p r o c e e d i n g s  may be t a k e n  w i l l  be avo ided  and 
u n c e r t a i n t i e s  w i l l  d i s a p p e a r  i f  new l e g i s l a t i o n  c o n t a i n s  a 
"deemed p lace"  p r o v i s i o n ,  a n  example of which i s  t o  be found 
i n  s e c t i o n  684  of  t h e  Merchant S h i p p i n g  A c t  1894.  There  are 
p r o v i s i o n s  s e r v i n g  t h e  same f u n c t i o n  i n  s e c t i o n  1 ( 2 )  of t h e  
Geneva Convent ions  A c t  1957, s e c t i o n  3 ( l )  o f  t h e  C o n t i n e n t a l  
S h e l f  A c t  1964,  s e c t i o n  l ( 3 )  o f  t h e  Tokyo Convent ion  A c t  1967  70 
and ,  i n  a more c o n c i s e  form, i n  s e c t i o n  I4 o f  t h e  S e a  Fisher ies  
A c t  1968,  The absence  o f  any c o r r e s p o n d i n g  p r o v i s i o n  i n  t h e  
r e c e n t  Genocide A c t  1969 may a p p e a r  a t  f i rs t  s i g h t  t o  be a 
c a s u s  omissus ,  b u t  a c l o s e r  examina t ion  of t h e  A c t  leads t o  
t h e  c o n c l u s i o n  t h a t  i t  i s  o n l y  conduct  i n  a p l a c e  where 
E n g l i s h  l a w  a p p l i e s  i n  t he  o r d i n a r y  way t h a t  t he  A c t  makes a n  
o f f e n c e ,  and t h a t  a c c o r d i n g l y  no p r o v i s i o n  w i t h  r e g a r d  t o  
j u r i s d i c t i o n  i s  r e q u i r e d .  71 I 

I s s u e  of P r o c e s s  

3 2  T h i s  undoubtedly  p r e s e n t s  some d i f f i c u l t y .  The p o s i t i o n  
a t  p r e s e n t  i s  governed ma in ly  by s e c t i o n  1 ( 2 )  ( c )  and (4) of t h e  

69  0 

70 0 

71 0 

Such as  t h e  A i r  N a v i g a t i o n  Order  1966, S . I .  1966 No.1184 

T h i s  s u b - s e c t i o n  reads:- 
p a r a .  34(2)  e 

I tFor  t h e  purpose  o f  c o n f e r r i n g  j u r i s d i c t i o n ,  any o f f e n c e  
u n d e r  t h e  l a w  i n  f o r c e  i n ,  o r  i n  a p a r t  o f ,  t h e  U n i t e d  
Kingdom committed on board  a n  a i r c r a f t  i n  f l i g h t  s h a l l  
be deemed t o  have been committed i n  any p a r t  of t h e  
U n i t e d  Kingdom ( o r ,  a s  t h e  case may b e ,  i n  t h a t  p a r t  
t h e r e o f )  where  t he  o f f e n d e r  may f o r  t h e  t i m e  b e i n g  be; ... I t  

See language  of s . 2 ( 2 ) .  
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M a g i s t r a t e s '  C o u r t s  A c t  1952, t h e  e f f e c t  of which i s  t o  empoNer 
a magistrate t o  i s s u e  a w a r r a n t  f o r  t h e  arrest o f  any person  
who, i t  i s  a l l e g e d ,  h a s  committed a n  e x t r a t e r r i t o r i a l  i n d i c t a b l e  
o f f e n c e  and who resides  or i s ,  o r  i s  b e l i e v e d  t o  reside o r  b e ,  
w i t h i n  t h e  l o c a l  j u r i s d i c t i o n  of t h e  m a g i s t r a t e .  7 2  
been sugges t ed  t h a t  there i s  a l acuna  i n  t h e  l e g i s l a t i o n  
r e l a t i n g  t o  t h e  i s s u e  o f  p r o c e s s  f o r  a r r e s t  i n  r e s p e c t  of  
e x t r a t e r r i t o r i a l  o f f e n c e s  because  t h e  s t a t u t e  makes no 
p r o v i s i o n  f o r  t h e  arrest  of  a n  o f f e n d e r  who i s  p h y s i c a l l y  
o u t s i d e  t h e  g e o g r a p h i c a l  l i m i t s  o f  normal magis ter ia l  
j u r i s d i c t i o n .  T h e  Magistrates' C o u r t s  A c t  d o e s  n o t ,  however, 
a p p e a r  t o  be e x c l u s i v e  i n  d e a l i n g  w i t h  t h e  problem of  i s s u e  
of p r o c e s s  f o r  e x t r a t e r r i t o r i a l  o f f e n c e s .  
t h e  v i ew w a s  e x p r e s s e d  t h a t  t h e  Wireless Telegraphy A c t  1949, 
i n  c r e a t i n g  a summary o f f e n c e ,  had i m p l i e d l y  created a 
j u r i s d i c t i o n  i n  magistrates t o  t r y  i t  and t h e r e f o r e  (presumably)  
t o  i s s u e  p r o c e s s  i n  r e s p e c t  of  i t .  F u r t h e r ,  t h e  E x t r a d i t i o n  
A c t s  1870-1935 c o n t a i n  no p r o v i s i o n s  f o r  s e c u r i n g  t h e  arrest  
o f  o f f e n d e r s  ab road ,  though t h e  t rea t ies  between t h e  Crown and 
f o r e i g n  S t a t e s  a p p e a r  w i t h o u t  e x c e p t i o n  t o  c o n t a i n  t h e  r e q u i r e -  
ment t h a t  t h e  r e q u e s t  from the  Crown t o  t h e  f o r e i g n  S t a t e  fo r  
t h e  r e t u r n  of t h e  o f f e n d e r  must be accompanied by a w a r r a n t  of 
arrest  i s s u e d  i n  England.  The F u g i t i v e  O f f e n d e r s  A c t  1967 
(which r e p l a c e d  t h e  e a r l i e r  A c t  o f  1881) p r o v i d e s  f o r  r e t u r n  
o f  o f f e n d e r s  w i t h i n  t h e  Commonwealth. There i s  a n  a c c e p t e d  
p r a c t i c e  f o r  s e c u r i n g  t h e  r e t u r n  of  a n  o f f e n d e r  t o  England 
from a n  independent  Commonwealth c o u n t r y  on t h e  bas i s  of  a 
w a r r a n t  i s s u e d  i n  t h e  r e q u e s t i n g  c o u n t r y .  Re tu rn  of o f f e n d e r s  
from a co lony o r  o t h e r  dependency i s  governed by t h e  A c t  o f  

1967 as  a p p l i e d  t o  t h e  dependency by Order i n  C o u n c i l .  The 
A c t  makes a w a r r a n t  i s s u e d  i n  t h e  r e q u e s t i n g  c o u n t r y  a n  
e s s e n t i a l  r equ i r emen t  where t h e  r e t u r n  o f  a p e r s o n  accused  of 
a n  o f f e n c e  i s  r e q u e s t e d .  The effect  of t h e  l e g i s l a t i o n  t o  
which we have r e f e r r e d  seems t o  be t h a t  magistrates have no 
e x p r e s s  s t a t u t o r y  j u r i s d i c t i o n  t o  i s s u e  p r o c e s s  a g a i n s t  
o f f e n d e r s  who are and who reside ab road .  74 

I t  h a s  

73 I n  Lye's Case 

W e  p ropose ,  t h e r e f o r e ,  
~~- ~ 

7 2 .  U s u a l l y  t h e  coun ty  o r  borough f o r  which the  magistrate acts  
a l t h o u g h  t h e r e  are s p e c i a l  cases where t h e  j u r i s d i c t i o n  of 
t h e  magistrate e x t e n d s  beyond t h e s e  l i m i t s .  

73. [I9673 2 Q.B. 153, a t  177, 178, 182, 193 and 192. 
74. But see S t o n e ' s  J u s t i c e s '  Manual, 1969 ed.  V o l . 1 .  p.40 

n o t e  ( e )  a s  t o  i s s u e  of a p r o v i s i o n a l  w a r r a n t ;  t h i s  c a n  
be  suppor t ed  on a s i m i l a r  b a s i s  t o  t h e  r e a s o n i n g  i n  
L y e ' s  Case ( i . e .  c r e a t i o n  of a summary o f f e n c e  i m p l i e d l y  
creates a j u r i s d i c t i o n  i n  t h e  m a g i s t r a t e s  t o  try i t  - see 
para.  3 3 ) .  
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t h a t  c o n s i d e r a t i o n  should be given t o  amending s e c t i o n  1 of t h e  
A c t  of 1952 t o  provide s p e c i f i c a l l y  f o r  machinery f o r  t h e  issue 
of p rocess  f o r  arrest  of persons abroad who are alleged t o  have 
committed e x t r a t e r r i t o r i a l  o f f ences  o r ,  whether  o r  not t h e  

o f f ence  i s  e x t r a t e r r i t o r i a l ,  where su r rende r  is t o  be requested 
under  t h e  p rov i s ions  of t h e  E x t r a d i t i o n  and Fug i t ive  Offenders  
A c t s .  

T r i a l  

33 . It  i s  convenient  t o  c o n s i d e r  s e p a r a t e l y  i n d i c t a b l e  and 
summary o f fences .  I f  anyth ing  done o u t s i d e  England and Wales 
i s  made an  i n d i c t a b l e  of fence  under p r e s e n t  l a w ,  i t  i s  t r iab le  
i n  any of t he  places referred t o  i n  s e c t i o n  l l ( 1 )  of t h e  
Cr imina l  J u s t i c e  A c t  1925,  t h a t  i s  t o  say,  almost anywhere. 
Under s e c t i o n  2(3 )  of  t h e  Magistrates' Cour ts  A c t  1952 any 
magistrates' c o u r t  can i n q u i r e  i n t p  t h e  case as examining 
j u s t i c e s ,  and , i f  t h e  normal requirements  are m e t ,  can,  by 
v i r t u e  of s e c t i o n  2 ( 4 ) ,  deal w i t h  t h e  case summarily, provided 
t h a t  i t  is  an i n d i c t a b l e  o f f ence  which can be t r ied summarily. 
I n  r e l i a n c e  on s e c t i o n  l l ( 1 )  of t h e  A c t  of 1925, the  Cr imina l  , 

Law A c t  1967 repealed a number of  enactments wh ich  s p e c i f i c a l l y  
provided f o r  j u r i s d i c t i o n  of Engl i sh  c o u r t s  t o  t r y  i n d i c t a b l e  
o f f ences  committed o u t s i d e  England and Wales, bu t  i n s e r t e d  t h e  
sav ing  p rov i s ion  i n  Schedule 2 ,  paragraph l 5 ( 2 )  t o  prevent  t h e  
defence from o b j e c t i n g  t o  t h e  place of t r i a l  under  s e c t i o n  9 ( 2 )  
of t h e  A c t  of 1952. The special powers g iven  t o  t h e  C e n t r a l  
Cr imina l  Court  by s e c t i o n  22 of t h e  C e n t r a l  Cr imina l  Court  A c t  
1834 t o  t r y  o f f e n c e s  committed on t h e  h igh  seas and w i t h i n  t h e  
j u r i s d i c t i o n  of t h e  Admiralty have been preserved by s e c t i o n  1 
and Schedule 1 ,  paragraph 5, of t h e  Adminis t ra t ion  of J u s t i c e  
A c t  1964.. The more modern t r e n d  i s  t o  i n s e r t  i n  t h e  s t a t u t e  
c r e a t i n g  the  o f f ence  a "deemed place" p r o v i s i o n  ( s e e  paragraph 
31) which w i l l  r ende r  i t  p o s s i b l e  f o r  t he  o f f ence  t o  be dealt  
w i t h  anywhere i n  t h e  United Kingdom. We b e l i e v e  t h a t , i f  t h i s  
practice con t inues  t o  be fol lowed,  no d i f f i c u l t y  i s  l i k e l y  t o  
a r i s e  w i t h  regard t o  t h e  t r i a l  of  i n d i c t a b l e  o f f ences .  Wi th  

regard to-summary o f f e n c e s  t h e  p o s i t i o n  i s  f a r  less clear ,  
because there i s  no th ing  corresponding t o  s e c t i o n  1 1 ( 1 )  of t h e  
A c t  of 1925 and t h e  j u r i s d i c t i o n  of t h e  A d m i r a l  and t h e  

\ p r o v i s i o n s  of t h e  T e r r i t o r i a l  Waters J u r i s d i c t i o n  A c t  appear 
not t o  a p p l y  t o  them, I n  Lye's Case75 t h e  c o u r t  he ld  t h a t  t he  
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c r e a t i o n  of  t h e  offence impl i ed  j u r i s d i c t i o n  i n  t h e  a p p r o p r i a t e  
c o u r t  t o  t r y  i t ,  but t h e  ques t ion  may be posed w h e t h e r  t h e  
c o u r t  would have come t o  a similar conclus ion  had the o f fence  
been committed not  i n  t e r r i t o r i a l  wa te r s ,  bu t  on t h e  h igh  seas 
or  i n  a f o r e i g n  country.  It  seems, therefore, eminently 
desirable t h a t  there should be specif ic  l e g i s l a t i o n  t o  deal 
w i t h  t h e  t r i a l  of e x t r a t e r r i t o r i a l  summary o f fences .  

c o s t s  

34.  An anomaly a t  p re sen t  e x i s t s  because,  by v i r t u e  of 
s e c t i o n  7 ( 2 )  and ( 3 )  of t h e  Cos t s  i n  Criminal  Cases A c t  1952, 
t h e  c o s t s  of proceedings i n  respect of o f f ences  committed 
w i t h i n  t h e  Admiral ty  j u r i s d i c t i o n  are  pa id  o u t  of moneys 
provided by Par l iament ,  and i n  practice are borne by t h e  

Director of P u b l i c  P rosecu t ions ,  whereas t h e  costs of proceed- 
i n g s  under s e c t i o n  686(1)  of t h e  Merchant Shipping A c t  1894 
are payable o u t  of  l o c a l  funds.  We cons ider  t h a t  t h i s  anomaly 
should cease t o  e x i s t  and propose t h a t  there should be a uniform 
source  f o r  t h e  payment of c o s t s  i n  respect of a l l  proceedings 
for e x t r a t e r r i t o r i a l  o f fences .  

Evidence 

35 .  There are already very  u s e f u l  p r o v i s i o n s  i n  s e c t i o n s  689 
and 691 of t h e  Merchant Shipping A c t  1894 f o r  t h e  t a k i n g  of 
d e p o s i t i o n s  abroad by c o n s u l a r  o f f i c e r s  and t h e i r  a d m i s s i b i l i t y  
i n  evidence i n  subsequent c r i m i n a l  proceedings.  Similar ,  bu t  
extended, p r o v i s i o n s  have been i n s e r t e d  i n  s e c t i o n  5 of the 

Tokyo Convention A c t  1967. We cons ide r  t h a t  there i s  a s t r o n g  
case f o r  g e n e r a l i s i n g  p r o v i s i o n s  of t h i s  kind,  bu t  we understand 
t h a t  t h e  Cr imina l  Law Revis ion  Committee i s  cons ide r ing  t h e  
q u e s t i o n  of t a k i n g  evidence abroad f o r  t h e  purpose of c r i m i n a l  
proceedings i n  England. We, t h e r e f o r e ,  make no specific 
proposa l  on t h i s  matter. 76 

Summary of ProDosals f o r  L e g i s l a t i o n  d e a l i n g  w i t h  
J u r i s d i c t i o n a l  and Procedura l  Matters 

Our p r o v i s i o n a l  proposals f o r  the matters dealt  w i t h  i n  36 
paragraphs 31 t o  35 are a s  follows:- 

( 1 )  Venue Ascertainment of t h e  c o u r t  i n  which 
proceedings f o r  e x t r a t e r r i t o r i a l  o f f e n c e s  may 

7 6 .  The Sea  Fisheries A c t  1968, s.11 c o n t a i n s  s p e c i a l  p r o v i s i o n s  
as  t o  t h e  a d m i s s i b i l i t y  i n  evidence of sea f i s h e r y  o f f i c e r s '  
reports;  bu t  t h i s  would be i n a p p r o p r i a t e  a s  a precedent  f o r  
general l eg i s l a t ion .  
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be taken should be by means of a "deemed place" 
p rov i s ion  (paragraph 31) .  

I s s u e  of process  S e c t i o n  1 of t h e  Mag i s t r a t e s '  
Cour t s  A c t  1952 should be amended t o  provide 
s p e c i f i c a l l y  f o r  t h e  i s s u e  of p rocess  f o r  arrest  
of persons  abroad who are a l l e g e d  t o  have 
committed e x t r a t e r r i t o r i a l  o f f e n c e s  o r ,  whether  
o r  not  t h e  of fence  i s  e x t r a t e r r i t o r i a l ,  where 
su r rende r  is  t o  be requested under t h e  p rov i s ions  
o f  t h e  E x t r a d i t i o n  a n d  Fug i t ive  Offenders  A c t s  
(paragraph 3 2 ) .  

T r i a l  There should be spec i f ic  l e g i s l a t i o n  
providing f o r  t h e  p lace  of  t r i a l  of  e x t r a -  
t e r r i t o r i a l  summary o f fences  (paragraph 33) . 
Cos t s  Provis ion  should be made f o r  a uniform 
source  f o r  t h e  payment of c o s t s  i n  respect of 
a l l  proceedings f o r  e x t r a t e r r i t o r i a l  o f f ences  
(Pa raRaPh  34)  0 

Evidence We make no s p e c i f i c  proposa ls ,  s i n c e  
t h e  Criminal  Law Revis ion Committee i s  cons ide r ing  
t h e  ques t ion  of t ak ing  evidence abroad f o r  t h e  
purpose of c r i m i n a l  proceedings i n  England 
(paragraph 35)  

Whi l s t  p rov i s ions  d e a l i n g  w i t h  o u r  p roposa l s  must u l t i m a t e l y  
f i n d  t h e i r  p lace  i n . t h e  completed c o d i f i c a t i o n  of t h e  c r imina l  
%aw, we cons ide r  t h a t ,  a s  an immediate measure, there  should 
be l e g i s l a t i o n  covering t h e  matters summarised above, a l though 
we would not  suggest t h a t  recent  l e g i s l a t i o n  d e a l i n g  
adequate ly  wi th  t h e s e  m a t t e r s  should be touched. 77 

I11 EXCEPTIONS TO AND EXTENSIONS OF THE 
TERRITORIAL PRINCIPLE 

A. Persons  Immune from J u r i s d i c t i o n  

37 The t e r r i t o r i a l  r u l e  i s  s u b j e c t  t o  pe r sona l  immunity 
from t h e  j u r i s d i c t i o n  of t h e  Engl i sh  c o u r t s  i n  c e r t a i n  c a s e s ,  
viz . : -  

( a )  Heads of f o r e i g n  S t a t e s  o r  t h e  government Or 

77.  We refer t o  such A c t s  a s  t h e  C o n t i n e n t a l  She l f  A c t  1964 
and t h e  Tokyo Convention A c t  1967. 
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any department of t h e  government of a fo re ign  
S t a t e .  

(b)  Persons covered by t h e  immunity of f o r e i g n  
78 pub l i c  v e s s e l s .  

( c )  Persons e n t i t l e d  t o  immunity under t h e  Diplomatic 
P r i v i l e g e s  A c t  1964. 

(d) Persons  e n t i t l e d  t o  immunity under t h e  Consular 
R e l a t i o n s  A c t  1968. 

( e )  I n t e r n a t i o n a l  o r g a n i s a t i o n s  and persons connected 
w i t h  them. 79 
w i t h  t h i s  branch of immunity are  t h e  Commonwealth 
S e c r e t a r i a t  A c t  1966 and t h e  I n t e r n a t i o n a l  
Organisa t ions  A c t  1968. 

The most r e c e n t  s t a t u t e s  d e a l i n g  

( f )  Persons p ro tec t ed  from United Kingdom j u r i s d i c t i o n  
under t h e  V i s i t i n g  Forces A c t  1952. 

38 .  The Consular  R e l a t i o n s  A c t  1968, s e c t i o n  5 ,  gives poiver 
t o  make p rov i s ion  by O r d e r  i n  Counci l  w i t h  regard t o  o f f e n c e s  
by t h e  master o r  a m e m b e r  of t h e  crew of any s h i p  belonging t o  
a S t a t e  s p e c i f i e d  i n  t h e  Orde r  committed on board such s h i p ,  
Proceedings f o r  such o f fences  a r e  g e n e r a l l y  not  t o  be 
e n t e r t a i n e d  i n  t h e  United Kingdom except  a t  t h e  reques t  o r  
w i t h  t h e  consent  of t h e  c o n s u l a r  o f f i c e r  of t h e  S t a t e  concerned. 
T h i s  r e s t r i c t i o n  does not  apply  t o  a "grave crime" a s  de f ined  
i n  s e c t i o n  l ( 2 )  of t h e  A c t  ( i . e .  one a t t r a c t i n g  a maximum 
sentence  of f i v e  y e a r s  or  a more severe sen tence)  and t o  
c e r t a i n  o t h e r  specified o f fences .  

3 9 .  Since we  c o n s i d e r  t h a t  t h e  important  p r a c t i c a l  problems 
a r i s i n g  from immunity from j u r i s d i c t i o n  c o n s t i t u t e  8 s u b j e c t  
r e q u i r i n g  s e p a r a t e  examination, we do not  propose t o  d i s c u s s  
them f u r t h e r  i n  t h i s  Paper. 

B .  & C .  Sub jec t ion  t o  Engl i sh  c r i m i n a l  l a w  by reason of 
p e r s o n a l  c i rcumstances  - Genera l  Remarks 

40. Running para l le l  w i t h  t h e  t e r r i t o r i a l  r u l e ,  and i n  
c o n t r a s t  w i t h  i t ,  there are cases where, by t h e i r  pe r sona l  
c i rcumstances ,  i n d i v i d u a l s  may be s u b j e c t  t o  Eng l i sh  c r i m i n a l  
l a w  o r  t o  some s p e c i f i e d  p a r t  of i t  i n  r e s p e c t  of conduct 

78. 
79 .  

See e.g. Chung C h i  Cheung v. The King [1939] A.C. 160. 
This  a s p e c t  of immunity i s  dealt wi th  a t  l e n g t h  i n  Dicey & 
Morris, C o n f l i c t  of Laws, 8 t h  ed., pp. 123 e t  seq. 
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abroad. Apart from of fences  on B r i t i s h  s h i p s  af loat  ( see  
paragraphs 21, 22 and 25) these cases  f a l l  i n t o  two groups. 
The first is  where t h e  ind iv idua l  i s  a member of  a def ined  
class of persons; t h e  second is  where the  ind iv idua l  
possesses  a def ined  s t a t u s  and there is  a specif ic  s t a t u t o r y  
provis ion r e l a t i n g  t o  p a r t i c u l a r  offences.  It is not  always 
poss ib l e  t o  a l l o c a t e  a p a r t i c u l a r  case exc lus ive ly  t o  e i ther  
group. lfEnglishlt  offences cbmmitted abroad by se rvan t s  of 
t h e  Crown and made punishable by s e c t i o n  31 of t h e  Criminal 
J u s t i c e  A c t  1948 form an example. 

(4) 

J u r i s d i c t i o n  based on Membership of a s p e c i a l  
class 

classes include:- 

Members of Her Majesty's Forces under Serv ice  
d i s c i p l i n e .  80 

C i v i l i a n s  accompanying Her Majesty' s Forces 
and sub jec t  t o  Serv ice  d i s c i p l i n e .  81 

B r i t i s h  s u b j e c t s  committing of fences  i n  fo re ign  
p o r t s  o r  harbours o r  on board f o r e i g n  s h i p s  t o  
which they do not  belong. 82 

Persons employed o r  r ecen t ly  employed on B r i t i s h  
sh ips  who commit offences aga ins t  persons o r  
property i n  o r  a t  any place ashore o r  a f l o a t  
ou t  of H e r  Majes ty ' s  dominions. 83 

Persons subjec t  t o  Convention j u r i s d i c t i o n  o r  
t o  t h e  An ta rc t i c  Treaty A c t  1967. 

Crown s e r v a n t s  se rv ing  abroad. 

( 1 ) Service  Personnel 

42 It i s  c l e a r  t h a t  t h e  r e l evan t  s ec t ions  of t h e  Army and 
A i r  Force A c t s  1955 ( s e c t i o n  70 i n  each case) a r e  offence- 
c r e a t i n g  sec t ions .  T h e i r  effect  is  t o  make conduct abroad by 

80. Army A c t  1955, s . 7 0 ;  A i r  Force A c t  1955, s.70; Naval 

81. Army A c t  1955, s.209(2); A i r  Force A c t  1955, s.209(2); 

82. Merchant Shipping A c t  1894, s.686. 

83. Merchant Shipping A c t  1894, s.687. 

Disc ip l ine  A c t  1957, s.42. 

Naval Di sc ip l ine  A c t  1957, s.118. 
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a member of H.M. Forces punishable under English law,  i f  t ha t  
conduct would have been an offence had i t  taken place i n  
England. 84 But, a s  pointed out  by t h e  House of Lords i n  
Cox's Case,85 these offence-creat ing s e c t i o n s  do not apply t h e  
whole body of t h e  English c r imina l  l a w  t o  serving men, s i n c e  
there a r e  ca t egor i e s  of conduct which cannot be reproduced by 
an equiva len t  occurrence abroad and o t h e r  categories of 
conduct occurr ing ou t s ide  England which are so much i d e n t i f i e d  
w i t h  t h e i r  l o c a l i t y  t h a t  they cannot be t r a n s l a t e d  i n t o  any 
English offence.  86 The pos i t i on  under s e c t i o n  42 of t h e  Naval 
D i s c i p l i n e  A c t  1957 is  f a r  less clear, though it was assumed 
by t h e  Cour ts -Mar t ia l  Appeal Court i n  &. V. Warn87 tha t  t h e  
s e c t i o n  was an  offence-creat ing sec t ion .  
however, t o  s e c t i o n s  48(2), 68(2) and 129( l )  and ( 2 )  of t h e  A c t ,  
there i s  a s u b s t a n t i a l  argument fo r  t h e  propos i t ion  t h a t  s e c t i o n  
42 is  a sec t ion  merely confe r r ing  power on a cour t -mar t ia l  t o  
deal w i t h  a c i v i l  offence which otherwise would be j u s t i c i a b l e  
only i n  t h e  c i v i l  c o u r t s  and so g iv ing  a court-mart ia l  a 
s p e c i a l  kind of e x t r a t e r r i t o r i a l  j u r i s d i c t i o n .  Although there 
are h i s t o r i c a l  reasons f o r  t h e  d i f f e r e n t  treatment of naval  
personnel,  we  be l i eve  t h a t  these a r e  no longer  v a l i d  and we 
t h i n k  t h a t  t h e  doubts as t o  the  character of s ec t ion  42 of the  
1957 A c t  should be resolved and t h a t  a common pol icy  should be 
app l i ed  t o  e x t r a t e r r i t o r i a l  o f fences  by a l l  Serv ice  personnel.  
A f u r t h e r  problem w a s  raised i n  Warn's Case when it reached 
t h e  House of Lords,88 namely, whether, where by s t a t u t e  t he  
consent of t h e  Attorney General or of t h e  Director of Pub l i c  
Prosecut ions i s  required t o  proceedings, such consent is a pre- 
r e q u i s i t e  t o  a cour t -mar t ia l  held abroad. The p o s i t i o n  a t  
present  appears 'not  t o  be free from doubt, and the  ques t ion  
whether such consent should be required should be resolved 
d e f i n i t e l y  one way o r  t h e  o t h e r  when the  quest ion of ex t r a -  
t e r r i t o r i a l  j u r i s d i c t i o n  is  reviewed. 

Having regard, 

84. B. v.  Page 19541 1 Q.B. 170, a dec i s ion  on s.41 of t h e  
Army A d t  18 6 1 ,  which w a s  re-enacted by s.70 of t h e  A c t  
of 1955; 

Sec p a r t i c u l a r l y  per Lord Radcliffe i n  Cox's Case a t  71. 

Cox V. Army Council [1963] A.C. 48, 
85. [I9631 A.C. 48. 
86. 
87. Cl9681 1 Q.B.  718. 
88. Cl9681 3 W.L.R. 609. 
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( 2 )  

4 3 .  Under t h i s  head are included: w i v e s  and members of 
families of s e r v i n g  s o l d i e r s ;  r e l a t i v e s  s t a y i n g  on hol iday  
w i t h  a Service fami ly ;  a u t h o r i s e d  Press  cor respondents ;  
m E r n b e r s  of conce r t  par t ies ;  c i v i l i a n s  employed i n  a lmost  any 
capaci ty---{adminis t ra t ive,  execu t ive ,  j u d i c i a l ,  c l e r i c a l  e t c . )  
by a member of t h e  Forces  o r  by a c i v i l i a n  s u b j e c t  t o  m i l i t a r y  
c o n t r o l .  U n t i l  1957 c i v i l i a n  dependants and employees 
accompanying t h e  Forces  w e r e  s u b j e c t  t o  m i l i t a r y  l a w  only 
when t roops-were on a c t i v e  s e r v i c e ,  i .e .  engaged i n  o p e r a t i o n s  
a g a i n s t  an enemy elsewhere than i n  t h e  United Kingdom o r  i n  
o p e r a t i o n s  f o r  t h e  p r o t e c t i o n  of l i f e  and p rope r ty ,  o r  were 
i n  m i l i t a r y  occupat ion of a f o r e i g n  count ry .  But t h i s  l i m i t e d  
a p p l i c a t i o n  of m i l i t a r y  l a w  t o  c i v i l i a n s  w a s  s u b s t a n t i a l l y  
widened by t h e  Army and A i r  Force A c t s  1955, s e c t i o n  2O9(2) 
(which came i n t o  f o r c e  i n  1957). 89 Such persons can now be 
t r i e d  by a cour t -mar t i a l  ( o r  summarily) f o r  any " c i v i l  
o f fence" ,  i . e .  f o r  any non-mil i tary o f f ence  punishable  by t h e  

l a w  of England- o r  which,  if committed i n  England, would be 
punishable  by tha%- l a w .  - 90 

____ 

4 4 .  I n  January 1966--&;ke w i f e  of a B r i t i s h  s o l d i e r  s t a t i o n e d  
i n  Germany w a s  t r i e d  by cour t -mar t i a l  f o r  t h e  murder of h e r  
husband and sentenced t o  l i f e  imprisonment ( subsequent ly  
commuted t o  f i v e  y e a r s '  imprisonment). It  i s  a t  l e a s t  a rguable  
t h a t ,  except i n  t i m e  of w a r  o r  under a c t i v e  s e r v i c e  c o n d i t i o n s ,  
c i v i l i a n s  accompanying H.M. Forces  and f a l l i n g  w i t h i n  t h e  afore- 
mentioned c a t e g o r i e s  should,  s u b j e c t  t o  any l o c a l  j u r i s d i c t i o n a l  
claim, i n  t h e  case of i n d i c t a b l e  o f f ences  be e n t i t l e d  t o  demand 
t r i a l  by j u r y  by a c r i m i n a l  c o u r t  i n  Erlgland. 91 

Merchant Shipping A c t  Offences  ( ( 3 )  & ( 4 ) )  

( 3 )  

( 4 )  Offences abroad by Persons  employed on B r i t i s h  s h i p s  

O f f e n c e s  by B r i t i s h  s u b j e c t s  committed abroad 

45 0 W e  have p r o v i s i o n a l l y  proposed t h e  repeal o r  amendment of 
t h e  s e c t i o n s  of t h e  Merchant Shipping A c t  1894 which a t  p r e s e n t  
cover  these two classes ( s e e  paragraph 2 6 )  . 
89. The Naval D i s c i p l i n e  A c t  1957, s.118(2) which came i n t o  

force on 1st January 1959 effected s imi la r  changes w i t h  
regard t o  Naval personnel .  

90. We understand,  however, t h a t ,  i n  p r a c t i c e ,  j u r i s d i c t i o n  i s  
not  claimed under these p r o v i s i o n s  i n  r e l a t i o n  t o  o f f e n c e s  
by a l i e n s  abroad. 

91. See f u r t h e r  on t h i s  s u b j e c t  "Courts-Mart ia l ,  C i v i l i a n s  and 
C i v i l  Liberties" by Gordon Borrie,  (1969) 3 2  M.L.R. 3 5 .  

29 



(5) Convention J u r i s d i c t i o n  

46 Reference has  a l r eady  been made i n  paragraph 18 t o  
ex tens ion  of t h e  t e r r i t o r i a l  ope ra t ion  of Engl i sh  l a w  by 
l e g i s l a t i o n  f o r  t h e  purpose of implementing c e r t a i n  I n t e r n a t i o o p l  
Conventions mentioned t h e r e i n .  Another example of such an  
ex tens ion  i s  t o  be found i n  t h e  A n t a r c t i c  T rea ty  A c t  1967, by 
s e c t i o n  5 of which c e r t a i n  persons  are made c r i m i n a l l y  l i ab le  
f o r  t h e i r  conduct w h i l s t  i n  A n t a r c t i c a  f o r  t h e  purpose of 
e x e r c i s i n g  t h e i r  func t ions .  Any such  person who commits what 
would be an  o f f ence  under t h e  l a w  of any pa r t  of t h e  United 
Kingdom, i f  committed i n  t h a t  p a r t ,  i s  made l i ab l e  a s  i f  he 
had s o  committed it i n  t h a t  par t .  The persons  s o  l i ab l e  are 
those  t o  whom s e c t i o n  1 of t h e  A c t  appl iesy2 who are des igna ted  
by t h e  United Kingdom Government a s  observers o r  who are 
"exchanged s c i e n t i s t s " ,  together w i t h  members of  t h e i r  s taff .  
But i n  a d d i t i o n ,  i n  t h e  i n t e r e s t s  of t h e  conse rva t ion  of t h e  
l oca l  f l o ra  and fauna ,  s e c t i o n  l ( 1 )  creates a number of 
specific o f f e n c e s  (e.g. w i l f u l l y  k i l l i n g  o r  molesting mammals 
o r  b i r d s  o r  g a t h e r i n g  n a t i v e  p l a n t s  o r  d r i v i n g  vehicles i n  
p r o t e c t e d  a r e a s )  which may be committed by any of  t h e  categories 
of persons specified i n  s e c t i o n  l ( 3 ) .  The 1967 A c t  establishes 
an important  precedent  which might be  followed i n  t h e  r e g u l a t i o n  
of conduct o u t s i d e  e x i s t i n g  S ta t e  t e r r i t o r i e s ,  such as  t h e  
Arctic or  Outer  Space. Whi ls t  i n t e r n a t i o n a l  agreement is  not  
a p recond i t ion  of t h i s  k ind  of g e n e r a l  t r ea tmen t ,  it would, of 
cour se ,  be necessary  i f  j u r i s d i c t i o n  w e r e  t o  be sought over  
persons  o t h e r  t h a n  t h o s e  f o r  whom, by i n t e r n a t i o n a l  l a w ,  t he  
United Kingdom Government i s  re spons ib l e .  

( 6 )  Crown S e r v a n t s  

47 C e r t a i n  s t a t u t e s  make p rov i s ion  f o r  t h e  a p p l i c a t i o n  of 
domestic c r i m i n a l  l a w  t o  i n d i c t a b l e  o f f e n c e s  committed by 
B r i t i s h  Crown s e r v a n t s  s e r v i n g  abroad. y3 
A c t s ,  the  Governors of P ' l an ta t ions  A c t  1698, i s  of 
c o n s t i t u t i o n a l  s i g n i f i c a n c e  because it makes special p r o v i s i o n s  

The first of these 

~ 

92. Under s . l ( 3 ) ,  these are specified categories of United Kingdom 
n a t i o n a l s  and any person  who owns o r  i s  t h e  master o r  crew 
member of  a B r i t i s h  s h i p  registered i n  t h e  United Kingdom. 
There may, be f u r t h e r  e x t e n s i o n  by Order i n  Counci l  of t h e  
persons  t o  whom s o l  app l i e s  - see s.7. 

93. Governors of P l a n t a t i o n s  A c t  1698; Crimina l  J u r i s d i c t i o n  
A c t  1802; S a l e  of Offices A c t  1809; and t h e  Cr imina l  
Justice A c t  1948, s.31, a s  now amended by t h e  Cr imina l  Law 
A c t  1967,s.10(2).  
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f o r  t h e  t r i a l  i n  England of o f f ences  con t r a ry  t o  ! 'the laws 
of t h i s  realmff, as  w e l l  a s  l o c a l  laws, committed by governors  
and commanders-in-chief i n  c o l o n i a l  t e r r i t o r i e s  under t h e i r  
j u r i s d i c t i o n .  A s imi l a r  p rov i s ion  i s  made i n  respect of 
o f f e n c e s  a g a i n s t  t h e  S a l e  of Offices A c t  1809 by s e c t i o n  14 
of t h a t  A c t .  The Criminal  J u r i s d i c t i o n  Act 1802 makes 
p r o v i s i o n  f o r  t h e  prosecut ion  i n  England f o r  o f f ences  " i n  
t h e  execut ion ,  o r  under co lour ,  o r  i n  t h e  e x e r c i s e  o f f f  the i r  
duty  committed o u t  of  Great B r i t a i n  by persons employed i n  
t h e  service of the  Crown i n  any c i v i l  o r  m i l i t a r y  s t a t i o n ,  
o f f i ce  o r  capac i ty  o r  employment o u t  of Great B r i t a i n ,  The 
Criminal  J u s t i c e  A c t  1948,  s e c t i o n  31 (as amended) makes 
j u r i s d i c t i o n a l  and procedura l  p rov i s ions  w i t h  regard to t h e  
t r i a l  of of fences  committed by B r i t i s h  s u b j e c t s  "employed 
under Her Majesty's Government i n  t h e  United Kingdom i n  t h e  
service of t h e  Crown" who, when a c t i n g  o r  pu rpor t ing  to  act  
i n  t h e  course  of  t h e i r  employment, commit o f f ences  i n  f o r e i g n  
c o u n t r i e s  which, i f  committed i n  England, would be punishable  
upon indictment .  
l a w  r e l a t i n g  t o  i n d i c t a b l e  of fences .  
t h e r e f o r e ,  between t h e  A c t  of  1802 and t h e  A c t  of 1948 i s  t h a t  
under  t h e  former a p r o c e d u r e . i s  a v a i l a b l e  t o  deal w i t h  o f f ences  
committed o u t s i d e  Great B r i t a i n ,  whereas t h e  p r o v i s i o n s  of t h e  
l a t t e r  are only a v a i l a b l e  t o  deal w i t h  o f f ences  which are 
committed i n  a f o r e i g n  country.  There is ,  f u r t h e r ,  a minor 
d i f f i c u l t y  a r i s i n g  from the  f ac t  t h a t  t h e  A c t  of 1948 and 
t h e  B r i t i s h  N a t i o n a l i t y  A c t  1948 rece ived  t h e  Royal Assent 
upon the  same day. T h i s  raises t h e  ques t ion  a s  t o  whether  
and t o  what e x t e n t  t h e  p rov i s ions  of s e c t i o n  3 of t h e  B r i t i s h  
N a t i o n a l i t y  Act94 o p e r a t e  t o  exclude B r i t i s h  s u b j e c t s  o t h e r  
t han  c i t i z e n s  of t h e  United Kingdom and Colonies  from t h e  
ambit  of s e c t i o n  31 of t h e  Cr imina l  J u s t i c e  A c t  1948. 

48 . 
l i a b i l i t y  of Crown s e r v a n t s  f o r  conduct abroad (i.e. t h e  A c t s  
of 1698, 1802 and s e c t i o n  14 of t h e  A c t  of 1809) should be 

repealed and replaced w i t h  new p r o v i s i o n s  on t h e  l i n e s  of  
s e c t i o n  31 of t h e  Cr imina l  J u s t i c e  A c t  1948. The same p rov i s ions  
should apply  t o  a l l  o f f ences  committed o u t  of t h e  United Kingdom 
by pe r sons  employed i n  t h e  s e r v i c e  of t h e  Crown under  H e r  

T h i s  appears t o  apply  the  whole of  Engl ish 
The main d i f f e r e n c e ,  

W e  t h i n k  t h a t  t h e  o l d  A c t s  dealing w i t h  t he  c r i m i n a l  

94 .  Limi t ing  t h e  c r i m i n a l  l i a b i l i t y  of B r i t i s h  s u b j e c t s  who are 
no t  c i t i z e n s  of t h e  United Kingdom and Colonies ,  



Majes ty ' s  Government i n  t h e  United Kingdom o r  i n  a dependency, 
when a c t i n g  o r  pu rpor t ing  t o  act  i n  t h e  course  of such 
employment, New p r o v i s i o n s  on these l i n e s  would, of cour se ,  
e l i m i n a t e  t h e  minor d i f f i c u l t y  mentioned a t  the  end of t h e  

preceding paragraph. 

Summary of  Proposa ls  concerning J u r i s d i c t i o n  based 

on Membership of a S p e c i f i e d  Class  

49 On t h e  p o i n t s  d i scussed  i n  paragraphs 42 t o  48 we make 
t h e  fo l lowing  p r o v i s i o n a l  proposals:-  

S e c t i o n  42 of t h e  Naval D i s c i p l i n e  A c t  1957 
should be brought i n t o  l i n e  w i t h  s e c t i o n  70 
of t h e  Army and A i r  Force A c t s  1955 so  t h a t  
t h e  doubts  as t o  i t s  effect should be reso lved  
(paragraph 4 2 )  

S p e c i f i c  s t a t u t o r y  p rov i s ion  should be made a s  
t o  t h e  need f o r  o b t a i n i n g  t h e  consent  of t h e  
Attorney General  o r  the  D i r e c t o r  of Pub l i c  
P rosecu t ions  t o  t h e  i n s t i t u t i o n  of proceedings 
under m i l i t a r y  and naval  l a w ,  e l i m i n a t i n g  by 
t h i s  means e x i s t i n g  doubts  on t h i s  p o i n t  
(paragraph 42) .  

C i v i l i a n s  s u b j e c t  t o  m i l i t a r y  o r  nava l  
d i s c i p l i n e  should be e n t i t l e d  t o  claim t r i a l  
by t h e  c i v i l  c o u r t s  f o r  i n d i c t a b l e  o f f ences  
committed abroad o therwise  t h a n  i n  active 
s e r v i c e  c o n d i t i o n s  (paragraph 44) .  

S e c t i o n  686 of t h e  Merchant Shipping A c t  1894 
should be repea led  and s e c t i o n  687 should be 
amended (paragraph 4 5 ) .  Offences on Br i ' t i sh  
s h i p s  would under o u r  proposa ls  be t h e  sub jec t  
of new l e g i s l a t i o n  ( s e e  paragraph 2 6 ) .  

Subjec t  t o  t h e  p o s s i b l e  except ion  noted i n  
paragraph 2 4 ,  t h e  new l e g i s l a t i o n  referred t o  
i n  ( 4 )  should not  c o n t a i n  any g e n e r a l  
p rov i s ion  r e l a t i n g  t o  o f f ences  committed by 
B r i t i s h  s u b j e c t s  on board f o r e i g n  sh ips .  

Offences by Crown s e r v a n t s  committed abroad 
should be dea l t  w i t h  by an  ex tens ion  o f  
s e c t i o n  31 of t h e  1948 A c t .  The A c t s  of 1698 
and 1802 and s e c t i o n  I4 of t h e  Act of 1809 
should be repealed (paragraph 48)  
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C. J u r i s d i c t i o n  Based on S t a t u s  - S p e c i f i c  Offences 
Abroad 

S t a t u s  

50. Before cons ide r ing  t h e  s p e c i f i c  s t a t u t o r y  p rov i s ions  
under which i n d i v i d u a l  pe r sona l  s t a t u s  a t t r ac t s  Engl ish 
c r i m i n a l  l a w  t o  conduct abrqad, i t  is  necessary t o  de f ine  
w h a t ,  for t h i s  purpose,  c o n s t i t u t e s  s t a t u s .  The  under ly ing  
concept of most of these s t a t u t o r y  p rov i s ions  i s  t h a t  t h e  

q u a l i f y i n g  s t a t u s  i s  t h a t  of a " B r i t i s h  sub jec t " .  T h i s  i s  
n o t ,  however, always t h e  t es t .  Persons owing a l l e g i a n c e  t o  
t h e  Crown may be included f o r  the  crime of t r e a s o n  (as  i n  
Joyce v. D.P.P.),95 even though t h a t  a l l e g i a n c e  may have 
a r i s e n  through t h e  temporary acceptance of t h e  p r o t e c t i o n  of 
t h e  Crown, and B r i t i s h  r e s i d e n t s  may a l s o  be s p e c i f i c a l l y  
inc luded  (as by t h e  p rov i s ions  of t h e  S lave  Trade A c t  1824,  
s e c t i o n  9 ) .  On t h e  o t h e r  hdnd persons who posses s  B r i t i s h  

s u b j e c t  s t a t u s  by v i r t u e  of c i t i z e n s h i p  of a Commonwealth 
count ry  do not  a t t r a c t  Engl i sh  c r i m i n a l  l a w  (o therwise  than  
i n  r e s p e c t  of Merchant Shipping A c t s  o f f ences )  t o  conduct i n  
a Commonwealth country o r  f o r e i g n  count ry  merely because they  

are B r i t i s h  s u b j e c t s .  96 I n  t h e  case of t h e  Exchange Cont ro l  
A c t  1947 t h e  test  i s  re s idence  i n  t h e  United Kingdom. 97 

S p e c i f i c  Offences Possess ing  a n  Engl i sh  Element 

51 I n  t h e  case of every r e l e v a n t  specif ic  of fence  of t h i s  

class it  i s  necessary t o  look a t  t h e  language of t h e  s t a t u t e  
which o p e r a t e s  t o  extend E n g l i s h  c r i m i n a l  l a w  t o  conduct 
abroad and a l s o  t o  remember t h e  s p e c i a l  p o s i t i o n  of B r i t i s h  
s u b j e c t s  who are Commonwealth c i t i z e n s .  Subjec t  t o  these 
g e n e r a l  c o n s i d e r a t i o n s  t h e  specif ic  o f f ences  may be l i s t e d  

under f o u r  gene rz l  heads, namely:- 

( 1 )  Offences a f f e c t i n g  Pub l i c  Orde r ,  I n s t i t u t i o n s  

(2)  Offences a g a i n s t  t h e  Revenue. 

o r  S e c u r i t y .  

(3) C e r t a i n  o f f ences  under t h e  Offences a g a i n s t  
t h e  Person A c t  1861. 

( 4 )  Miscel laneous Legisla t i o n .  

95.  p946- j  A.C. 347.  
9 6 .  See s.3 of t h e  B r i t i s h  N a t i o n a l i t y  A c t  1948. 
97 .  See s . 1 0 ) .  
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I n  t h e  f o l l o w i n g  p a r a g r a p h s ,  w e  mention b r i e f l y  t h e  main 
o f f e n c e s  which f a l l  i n t o  each of these g roups .  98 

( 1 )  Offences a f f e c t i n g  P u b l i c  O r d e r ,  I n s t i t u t i o n s  
o r  S e c u r i t y  

Treason  

52. Under t h e  Treason  A c t  1351 any pe r son  owing a l l e g i a n c e  
t o  t h e  Crown who engages i n  o r  s u p p o r t s  t r e a s o n a b l e  a c t i v i t i e s ,  

99 w h e t h e r  w i t h i n  t h e  realm o r  elsewhere, i s  g u i l t y  o f  t r e a s o n .  
A r e c e n t  i l l u s t r a t i o n  o f  t h e  e x t r a t e r r i t o r i a l  o p e r a t i o n  o f  t h e  

l a w  r e l a t i n g  t o  t r e a s o n  i s  provided  by t h e  c o n s i d e r a t i o n  g i y e n  
i n  t h e  c o u r s e  of l i t i g a t i o n  i n  Rhodes ia '  t o  t h e  A c t  o f  14952 
u n d e r  wh ich  s e r v i c e  i n  w a r  under  t h e  de f a c t o  King f o r  t h e  

t i m e  b e i n g  i s  deemed n o t  t o  be t r e a s o n  a g a i n s t  t h e  de j u r e  
King. D e s p i t e  t h e  archaic  terms i n  which  i t  i s  d r a f t e d ,  t h i s  

A c t  may, t h e r e f o r e ,  be of importance i n  s p e c i a l  s i t u a t i o n s  
and i t  i s  f o r  c o n s i d e r a t i o n  whe the r ,  on a review of t h e  l a w  of  
t r e a s o n ,  obedience  t o  a d e  f a c t o  Sove re ign  shou ld  c o n s t i t u t e  a 
de fence .  A p r o v i s i o n  on these l i n e s  i s  inc luded  i n  t h e  C r i m i n a l  
Code of Canada. 3 

Burning t h e  Queen 's  S h i p s ,  Dockyards and Naval S t o r e s  

53 Under t h e  Dockyards P r o t e c t i o n  A c t  1772 t h i s  s t i l l  remains  
a c a p i t a l  o f f e n c e  whether  committed i n  t h e  realm o r  i n  any place 
be long ing  t o  i t  and a n  a l i e n  i s  u n d e r  t h e  same l i a b i l i t y  as  a 
B r i t i s h  s u b j e c t .  The scope of t h i s  A c t  has been ex tended  by 

98.  We have n o t i c e d  t h a t  a number of o t h e r  s t a t u t e s  ( f o r  example,  
t h e  Salmon and F reshwa te r  F i s h e r i e s  A c t  1923, s . 7 5 (  1 )  and 
t h e  P r o t e c t i o n  of B i r d s  A c t  1954, s . 1 2 ( 5 ) )  c o n t a i n  p r o v i s i o n s  
c o n f e r r i n g  j u r i s d i c t i o n  on t h e  c o u r t s  of  t h e  place where a n  
o f f e n d e r  is  found o r  f irst  brought  a f t e r  commit t ing  a n  
o f f e n c e  unde r  such  A c t s .  We regard such  p r o v i s i o n s  a s  
concerned p u r e l y  w i t h  p r o c e d u r a l  mat ters  and n o t  a s  o f fence -  
c r e a t i n g  i n  t h e  s e n s e  t h a t  conduct  o u t s i d e  t h e  t e r r i t o r y  
c o n s t i t u t e s  a c r i m i n a l  o f f e n c e .  

99.  See  Archbold,  3 7 t h  ed . ,  para,, 3027 which gives h i s t o r i c a l  
i l l u s t r a t i o n s  of such  t r e a s o n s :  and ,  as  t o  t r e a s o n  a b r o a d ,  
see ,  i n  p a r t i c u l a r ,  - R.  v.  Casement [1917] 1 K.B.  98.  

1 .  See Madzimbamuto v. Lardner-Burke 1968 (2)  S.A.L.R. 284. 
The P r i v y  C o u n c i l ,  when c o n s i d e r i n g  the  a p p e a l ,  d i d  n o t  
f i n d  i t  n e c e s s a r y  t o  dea l  w i t h  t h e  1495 A c t  (see [1969] 

Alan Wharam and " A l l e g i a n c e  and t h e  Usurper"  by A.M. Honore 
i n  (1967) C . L . J .  189 and 214, 

1 A.C. 6 4 5 ,  7 2 6 ) .  See a l s o  "Treason i n  Rhodesia"  by 0 

2 .  1 1  Hen. 7 c . 1 .  

3 .  See s . 1 5 .  
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subord ina te  l e g i s l a t i o n  and it  now a l s o  covers  m i l i t a r y  

a i r c ra f t  f a c t o r i e s  and materials, and b u i l d i n g s  and s t o r e s  
under t h e  c o n t r o l  of t h e  M i n i s t e r  of  Technology. Despi te  
these ex tens ions  we  have formed t h e  view t h a t  t h e  A c t  is  
o b s o l e t e  and unnecessary and, s u b j e c t  t o  c o n s u l t a t i o n ,  we 
have proposed i t s  r e p e a l  i n  ou r  Working Paper No. 23 on 
Mal ic ious  Damage. 

Offences r e l a t i n g  t o  Explosive Subs tances  

54. Under s e c t i o n  3 of  t h e  Explosive Subs tances  A c t  1883 it 
i s  an of fence  f o r  a person o u t s i d e  H.M.'s dominions who is  a 
B r i t i s h  s u b j e c t  (which i n  t h i s  con tex t  now means a c i t i z e n  of 
t h e  United Kingdom and C ~ l o n i e s ) ~  t o  do any act  w i t h  i n t e n t i o n  
t o  cause an explos ion ,  o r  t o  consp i r e  t o  cause  a n  explos ion ,  
i n  t h e  United Kingdom o r  t o  make o r  t o  have exp los ives  w i t h  
t h e  l i k e  i n t e n t .  

O f f i c i a l  Secrets 

55 . S e c t i o n  10( 1) of t h e  Of f i c i a l  S e c r e t s  A c t  1911 provides  
t h a t  conduct abroad by B r i t i s h  o f f i c e r s  or B r i t i s h  s u b j e c t s  i n  
breach of t h e  A c t  s h a l l  be an  o f f ence ,  Whi ls t  it seems clear 
t h a t  t h e  express ion  " B r i t i s h  sub jec t s "  i s  now l i m i t e d  by 
s e c t i o n  3 of t h e  B r i t i s h  N a t i o n a l i t y  A c t  1948 t o  c i t i z e n s  of 
t h e  United Kingdom and Colonies ,  t h e  expres s ion  " B r i t i s h  
o f f i c e r s 1 ' ,  which  i s  not  de f ined ,  must presumably inc lude  some 
a d d i t i o n a l  category of persons ,  We t h i n k  i t  would be h e l p f u l  
if a clear  d e f i n i t i o n  w e r e  provided f o r  t h i s  express ion .  W e  
have no f u r t h e r  proposal  t o  make regard ing  t h e  O f f i c i a l  S e c r e t s  
A c t s  i n  t h i s  con tex t  and a t  t h i s  stage of o u r  work on  t h e  
c r i m i n a l  l a w .  

Adminis ter ing o r  Taking Unlawful O a t h s  

These o f f ences  are created by t h e  Unlawful Oaths  A c t s  56. 
1797 and 1812 and are punishable  i n  England wherever and by 
whomsoever committed. S ince  these o f fences  ha t2  a c l o s e  
r e l a t i o n s h i p  w i t h  t r e a s o n  it i s  o u r  view t h a t ,  w i t h  the 
p o s s i b l e  except ion  of a l i e n s  owing a l l e g i a n c e  t o  t h e  Crdwn, 
no one who i s  not a c i t i z e n  of t h e  United Kingdom and Colonies  
can be charged w i t h  a n  o f f ence  under these A c t s  committed 
abroad. W h i l s t  we b e l i e v e  t h a t  these A c t s  are  o b s o l e t e ,  we 
have no proposa l  f o r  t h e i r  amendment i n  t h e  p re sen t  c o n t e x t .  

'4 .  See s. 3 of t h e  B r i t i s h  N a t i o n a l i t y  A c t  1948. 
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Pe r .iu ry 

57 . By v i r t u e  of s e c t i o n  l ( 5 )  of t h e  Pe r ju ry  A c t  1911, fa lse  
s t a t emen t s  sworn abroad before  B r i t i s h  o f f i c i a l s  made f o r  t h e  
purpose of j u d i c i a l  proceedings i n  England are i n d i c t a b l e  
o f f e n c e s  under Engl i sh  l a w .  The n a t i o n a l i t y  of t h e  o f f ende r  
i s  i r r e l e v a n t .  By s e c t i o n  8 ( a s  amended by t h e  Cr imina l  Law 
A c t  1967) "Where an o f fence  a g a i n s t  t h i s  A c t  o r  any o f fence  
punishable  a s  p e r j u r y  o r  a s  suborna t ion  of p e r j u r y  under any 
other  A c t  of Parliament '  i s  committed i n  any place e i ther  on 
sea o r  land o u t s i d e  t h e  United Kingdom, t h e  o f f e n d e r  may be 
proceeded a g a i n s t ,  i n d i c t e d ,  t r ied  and punished ... i n  England". 
We are i n  t h e  course  of a pre l iminary  s tudy  of t h e  l a w  of 
p e r j u r y ,  i n  which we  s h a l l  cons ide r  t o  what  s u b s t a n t i v e  
o f f e n c e s  s e c t i o n  8 appl ies .  We, therefore, make no proposa l  
a t  t h i s  s t age  f o r  any change i n  these provis ions .  

Representa t ion  of t h e  People A c t  1949 

58 . 
wireless s t a t i o n s  abroad t o  in f luence  v o t e r s  a t  Par l iamentary  
e l e c t i o n s .  It i s  open t o  ques t ion  whether  ac t s  c o n t r a r y  t o  
t h e  o t h e r  of fence-crea t ing  s e c t i o n s  of t h i s  A c t  (e.g.  c o r r u p t  
o r  i l l ega l  p r a c t i c e s )  when committed abroad c o n s t i t u t e  a 
c r i m i n a l  offence.6 
machinery f o r  determining t h e  c o u r t  i n  t h e  United Kingdom 
before which proceedings may be taken a g a i n s t  a B r i t i s h  s u b j e c t  
o r  c i t i z e n  of t h e  Republic of I r e l a n d  f o r  an o f f ence  committed 
abroad. On a s t r i c t  c o n s t r u c t i o n  of these s e c t i o n s  ( t h e  l a t t e r  
of  which is  j u r i s d i c t i o n a l  i n  character)  we  t h i n k  t h a t  t h e  

on ly  of fence  on which s e c t i o n  155 can o p e r a t e  is  t h a t  created 
by s e c t i o n  80 of t h e  A c t .  But s e c t i o n  155( 1)  i s  no longe r  
l i m i t e d  t 6  conduct related t o  Par l iamentary  e l e c t i o n s  s i n c e  
s e c t i o n  21(1) of t he  Representa t ion  of  t h e  People A c t  1969 
removed those  words from s e c t i o n  155(1)  which referred t o  such 
e l e c t i o n s .  The p re sen t  p o s i t i o n  i s ,  t h e r e f o r e ,  obscure.  It  
has been stated t h a t  " s e c t i o n  155(1) ex tends  t o  any o f fence  

s c t i o n  80 of  t h i s  A c t  creates t h e  o f f ence  of u s i n g  

Sec t ion  155(1) of  t h e  A c t  p rovides  

5. See P i r acy  A c t  1850, s .6 .  
6.  s.38 of t h e  Represen ta t ion  of t h e  People A c t  1915, which 

was i n  i t s  t u r n  replaced by s,73 of t h e  Represen ta t ion  
of  t h e  People A c t  1948, made specif ic  p rov i s ion  f o r  t h e  
punishment of ce r t a in  e l e c t i o n  offences committed o u t s i d e  
t h e  United Kingdom. But t h e  l a t t e r  p rov i s ion  w a s  repealed 
by t h e  Represen ta t ion  of t h e  People  A c t  1949, s.155( 1) of  
which ( r e f e r r e d  t o  i n  t h e  text) c o n t a i n s  no (such s p e c i f i c  
p rov i s ion .  
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7. P a r k i n ' s  E l e c t i o n  Agent and Returning Officer,  6 t h  ed. ,  1959, 
P. 323. 

under t h e  A c t  and i s  appa ren t ly  intended t o  meet t h e  case of 
an  of fence  committed abroad by an absent  There are 
many a c k i v i t i e s  p r o h i b i t e d  by t h e  A c t  which are equa l ly  
damaging wherever committed. I f  po l i cy  d ic ta tes  t h a t  e l e c t i o n  
o f f e n c e s  committed abroad should be punishable  i n  t h e  United 
Kingdom, we cons ide r  t h a t  t h e  a p p r o p r i a t e  s p e c i f i c  p rov i s ion  
should be enacted.  

(2)  Offences a g a i n s t  t h e  Revenue 

' Customs and Excise 

59. The Customs and Excise A c t  1952 c o n t a i n s  v a r i o u s  
p rov i s ions  r e l a t i n g  t o  of fences  which may be committed o u t s i d e  
n a t i o n a l  waters and w i t h i n  t e r r i t o r i a l  waters o f f  t h e  c o a s t  of 
t he  United Kingdom by f o r e i g n  vessels and t h e i r  masters. 

Income Tax 

60. S e c t i o n  482(5) of t h e  Income and Corpora t ion  Taxes A c t  
1970 makes i t  an of fence  f o r  a person t o  do o r  be p a r t y  t o  t h e  
doing of any act  which invo lves  any unlawful  a c t i v i t y  o f  
s p e c i f i e d  k inds  i n  derogat ion  of t h e  Revenue l a w ,  "whether 
w i t h i n  o r  o u t s i d e  t h e  United Kingdom", but  there appears  t o  
have been no prosecut ion  under t h i s  subsec t ion  o r  t h e  
corresponding subsec t ion  of t h e  Income Tax A c t  1952. 

Exchange Cont ro l  

61. S e c t i o n  l ( l ) ( c )  of t h e  Exchange Con t ro l  A c t  1947 makes 
it an o f fence  f o r  a ' B r i t i s h  r e s i d e n t  wi thout  proper  
a u t h o r i s a t i o n  t o  d e a l  i n  gold o r  cur rency  o u t s i d e  t h e  United 
Kingdom. 

62. W e  have no recommendations t o  make w i t h i n  t h e  scope of 
t h i s  Paper  i n  r e l a t i o n  t o  t h e  l e g i s l a t i o n  d i scussed  under t h e  
head "Offences a g a i n s t  Revenue". 

( 3 )  Offences under t h e  Offences a g a i n s t  t h e  Person 
A c t  1861 

Genera l ly  

The Criminal  Law Revis ion  Committee is  t h e  body t o  which 63. 
i s  ass igned  t h e  examination of t h e  Offences a g a i n s t  t h e  Person 

8 A c t  1861 ( o t h e r  than bigamy). We, t h e r e f o r e ,  r e f r a i n  from 

8. Law Commission's Second Programme of Law Reform, LAW COM. No.14, 
I t e m  X V I I I  ( 2 ) .  
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formula t ing  any proposa ls  f o r  changes i n  s e c t i o n s  4,  9 and 1 0  

of t h e  1861 A c t .  Our obse rva t ions  as  t o  t h e i r  e x t r a t e r r i t o r i a l  
ope ra t ion  are designed t o  draw a t t e n t i o n  t o  some of t h e  problems 
which these s e c t i o n s  raise.  S ince ,  however, homicide i s  now 
governed by n a t i o n a l  l a w s  wh ich ,  i n  g e n e r a l ,  l eave  no p a r t  of  
t h e  globe uncovered, we pose f i r s t  t h e  g e n e r a l  ques t ion  a s  t o  
how f a r  i t  i s  d e s i r a b l e  t o  r e t a i n  p rov i s ions  i n  Engl i sh  l a w  
which e n a b l e  our  c o u r t s  t o  t r y  homicide committed abroad by 
c i t i z e n s  of t h e  Un i t ed  Kingdom and Colonies .  

- 
j u r i s d i c t i o n .  9 

Homicide 

65 * By s e c t i o n  9 of t h e  A c t  it i s  made a crime f o r  a 
of Her Majesty ( i n  t h i s  con tex t  a c i t i z e n  of t h e  United 
and Colonies ) ,  t o  commit o r  t o  be accessory  t o  homicide 
abroad,  whatever t h e  n a t i o n a l i t y  of  t h e  victim." T h i s  

Conspiracy t o  Murder 

64 By s e c t i o n  4 of t h e  Offences a g a i n s t  t h e  Person A c t  1861 

any person anywhere i s  a n  of fence ,  bu t  no one can be prosecuted 
under t h i s  s e c t i o n  u n l e s s  t h e  conspiracy i s  en te red  i n t o  o r  
some o v e r t  ac t  i s  done i n  England o r  w i t h i n  t h e  Admiralty 

conspi racy  o r  inc i tement  o r  s o l i c i t a t i o n  i n  England t o  murder , .  

s u b j e c t  
Kingdom 
on land + 

may be 
regarded as  an anomaly, s i n c e  i t  t a k e s  no account of t h e  
t e r r i t o r i a l  p r i n c i p l e .  I t  r a i s e s  t h e  ques t ion  posed, bu t  no t  
answered, by C r e s s w e l l  J .  i n  E. v .  Azzopardi ' l  a s  t o  whether 
t h e  k i l l i n g  of a person i n  a f o r e i g n  country which does not  
c o n s t i t u t e  homicide by t h e  laws of t h a t  count ry  ( f o r  example, 
i n  t h e  course  of a due l )  amounts t o  an of fence  under t h i s  
sect ion .  

66 0 Sec t ion  10 of t he  A c t 1 2  deals w i t h  homicide where the  

conduct caus ing  death occurs  i n  one count ry  and t h e  dea th  

r e s u l t s  i n  another .  The  i n t e r p r e t a t i o n  of t h e  s e c t i o n  p r e s e n t s  

9.  

10. 

1 1 .  

12. 

See R u s s e l l  on C r i m e  12th ed. ,  V o l .  1 ,  p.613, and see 
f u r t h e r  para. 92 as t o  conspi racy  gene ra l ly .  
For t h e  ea r l i e r  h i s t o r y  of  t h i s  s u b j e c t  see t h e  o b s e r v a t i o n s  
of Lord Goddard C . J .  i n  E. v .  Page [1954] 1 Q.B. 170, 174-176; 
and P ro fes so r  G l a n v i l l e  W i l l i a m s ,  (1965) 81 L.Q.R. a t  399-402. 
(1843)  2 Mood. C . C .  288, 291; 169 E . R .  115, 116, a d e c i s i o n  
under  t he  Murders Abroad A c t  1817, t h e  p recu r so r  of s .9  of 
t h e  A c t  of 1861. 
A s  now amended by s . l O ( 2 )  of t h e  Cr imina l  Law A c t  1967. 



- 
cons ide rab le  d i f f i c u l t i e s ,  s i n c e  i t s  p recu r so r  ( t h e  Offences 

a s  n o t  be ing  o p e r a t i v e  where a f o r e i g n e r  committed t h e  act  
caus ing  dea th  ou t  of  England and only t h e  death of t h e  v i c t i m  
took place i n  England; bu t  t h e  c o u r t  i n d i c a t e d  t h a t  i t s  
d e c i s i o n  would have been d i f f e r e n t  had t h e  o f f ende r  been a 
B r i t i s h  s u b j e c t .  It seems t h a t  s e c t i o n  10 does no t  have 
t h e  effect  of making a homicide cognizable  i n  t h e  c o u r t s  of 
t h i s  count ry  s o l e l y  by reason of t h e  dea th  occur r ing  here. 

a g a i n s t  t h e  Person  A c t  1828) was i n t e r p r e t e d  i n  R. v. L e w i s  13 
.I - 

Bigamy 

67 S e c t i o n  57 of t h e  Offences a g a i n s t  t h e  Person A c t  1861 
makes it an of fence  f o r  any person, be ing  married, t o  marry 
aga in  anywhere,15 provided t h a t  a second marriage by a person 
"o the r  t h a n  a s u b j e c t  of Her Majesty", con t r ac t ed  o u t s i d e  
England o r  I r e l a n d  s h a l l  not be an  of fence .  It is f o r  t h e  
defence t o  show t h a t  an accused f a l l s  w i t h i n  t h i s  proviso.  
The e x t r a t e r r i t o r i a l  a p p l i c a t i o n  of t h e  Engl i sh  l a w  of bigamy 
t o  B r i t i s h  s u b j e c t s  ( o t h e r  than those  excluded by s e c t i o n  3 
of  t h e  B r i t i s h  N a t i o n a l i t y  A c t  1948) raises a number of 
extremely d i f f i c u l t  problems, which have been d iscussed  by 
P ro fes so r  G l a n v i l l e  W i l l i a m s .  l 7  
examining t h e  l a w  of bigamy w i t h  a view t o  i t s  reform; 
pending t h e  completion of t h i s  s tudy,  which w i l l  cover t h e  
problems of e x t r a t e r r i t o r i a l  ope ra t ion ,  we make no p roposa l s  
i n  t h i s  Paper ,  

16 

W e  a r e  i n  t h e  course of 
18 

(4) Miscel laneous L e g i s l a t i o n  

F a l s e  Trade Desc r ip t ions  

68 0 By s e c t i o n  21 of t h e  Trade D e s c r i p t i o n s  A c t  1968 
a c c e s s o r i e s  i n  England t o  fa l se  r e p r e s e n t a t i o n s  made abroad 
are  g u i l t y  of an of fence  if t h e  f a l s e  trade desc r ip t ion : -  

- ~ 

13. (1857) Dears & B.  182. 
14. But see now s . 9  of t h e  1861 A c t .  
15 .  It w a s  h e l d  i n  E a r l  R u s s e l l ' s  Case [I9011 A.C. 44.6 t h a t  t h e  

express ion  i n  s . 5 7  " i n  England o r  I r e l a n d  o r  elsewhere" 
meant anywhere a t  a l l .  

16. 5 ,  v .  Audley [1907] 1 K . B .  383. 
17. (1965) 81 L.Q.R. a t  402-408. 
18. See Law Commission's Second Programme of Law Reform, 

LAW CW. No. 14, I t e m  XVIII ( 2 )  ( a ) ,  
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(a )  is  an i n d i c a t i o n ,  o r  anyth ing  l i k e l y  t o  be 
taken a s  an  i n d i c a t i o n ,  t h a t  t h e  goods o r  
any p a r t  thereof  were manufactured, produced 
e tc . ,  i n  t h e  United Kingdom; o r  

( b )  c o n s i s t s  of o r  comprises an expres s ion  ( o r  
anyth ing  l i k e l y  t o  be taken a s  an express ion)  
t o  which  a meaning is  ass igned  by an o rde r  
made by v i r t u e  of s e c t i o n  7(b)  of  t h e  A c t .  

Such persons  are,  however, punishable  only  i f  the r e l e v a n t  
fa l se  r e p r e s e n t a t i o n  would i t se l f  have c o n s t i t u t e d  an o f f ence  
i f  made i n  England. 

69 .  There are two types  of o f f ences  r e q u i r i n g  mention which,  
a l though,  s t r i c t l y  speaking,  t hey  need not  involve  a breach of  
t h e  t e r r i t o r i a l  p r i n c i p l e  of j u r i s d i c t i o n ,  i n  d i f f e r e n t  ways 
possess  a f o r e i g n  element. 

Procura t  i o n  

70 . Offences of p rocura t ion  con t r a ry  t o  s e c t i o n s  2 ,  3, 9 ,  
22, 23 and 29 of t h e  Sexual  Offences A c t  1956 are committed 
where t h e  conduct intended t o  be procured occurs  " i n  any 
part of t h e  world". 

Homosexual Offences 

7 1 .  These o f fences ,  even though committed by consen t ing  
a d u l t s ,  are ,  by v i r t u e  of s e c t i o n  2 of t h e  Sexual Offences 
A c t  1967, s t i l l  punishable  when committed by merchant seamen 
on board a United Kingdom merchant s h i p ,  wherever such s h i p  
may be. 

72 . We make no p roposa l s  i n  t h e  p r e s e n t  c o n t e x t  f o r  changes 
i n  t h e  above S t a t u t e s .  

D. I n t e r n a t i o n a l  C r i m e s  and C ' r i m e s  analogous there to  

73 . We now t u r n  t o  those  s u b s t a n t i v e  o f f e n c e s ,  a t  common 
l a w  and by s t a t u t e ,  which may be regarded as  o f fences  a g a i n s t  
t h e  l a w  of n a t i o n s  and, upon t h i s  account ,  j u s t i c i a b l e  i n  
England wherever committed . 

( 1 ) I n t e r n a t i o n a l  C r i m e s  

P i r acy  

74 . Under Engl i sh  l a w  p i r a c y  j u r e  gentium committed by 

anyone anywhere on t h e  h igh  seas is  an  i n d i c t a b l e  of fence .  
It was remarkable t h a t ,  u n t i l  t h e  pas s ing  of t h e  Tokyo 



Convention A c t  1967, Engl i sh  law provided no c l e a r  d e f i n i t i o n  
of t h i s  crime. Never the less  t h e  a u t h o r i t i e s  and s t a t u t e s  
d e a l i n g  w i t h  p i racy  a r e  s u f f i c i e n t  t o  show t h a t  i t  could take 
two main forms, covering:- 

( a )  masters and crews of v e s s e l s  who engage i n  
unlawful  ac t s  of v io lence  a t  sea directed 
a g a i n s t  o t h e r  v e 9 s e l s  t h e i r  masters, crews 
and cargoes;  

(b)  crews and passengers  who engage i n  unlawful  
acts  of v i o l e n c e  a t  sea d i rec ted  a g a i n s t  t h e  

v e s s e l  eo which they belong,  i t s  masters o r  
o f f i c e r s  o r  i t s  cargo ,  

A common element i n  both these forms of p i racy  w a s  i n t e n t  t o  
rob. According, however, t o  t h e  Report  by t h e  I n t e r n a t i o n a l  
Law Commission commenting on t h e  Law of t h e  Sea ( 8 t h  Sess ion ,  
1956) ,20 i n t e n t i o n  t o  rob (tfanimus furandi" )  w a s  not n e c e s s a r i l y  
an  element of p i r acy  j u r e  gentium, and ac ts  of p i r a c y  might  be 

prompted by f e e l i n g s  of  hatred o r  revenge and no t  merely by t h e  
desire of ga in .  F u r t h e r ,  a c t s  of v io l ence  committed under t h e  
a u t h o r i t y  of a f o r e i g n  S ta t e  d i d  not  c o n s t i t u t e  p i r acy .  

75 0 

t h a t : -  

21 

Sec t ion  4 of  t h e  Tokyo Convention A c t  1967 p rov ides  

'IFor t h e  avoidance of doubt,  i t  is  hereby declared 
t h a t  for t h e  purposes  of any proceedings before a 
c o u r t  i n  t h e  United Kingdom i n  respect of p i r a c y ,  
t he  p r o v i s i o h s  set  o u t  i n  t h i s  A c t  of t h e  
Convention on t h e  High Seas  s igned a t  Geneva on 
29th Apri l -1958 s h a l l  be t r e a t e d  a s  c o n s t i t u t i n g  
p a r t  of t h e ' l a w  of n a t i o n s ;  and any such c o u r t  
having j u r i s d i c t i o n  i n  r e s p e c t  of p i r a c y  committed 
on t h e  high seas s h a l l  have j u r i s d i c t i o n  i n  r e s p e c t  
of  p i r a c y  committed by o r  a g a i n s t  an  a i r c ra f t  . 
wherever t h e  p i r a c y  i s  

The Sch'edule t o  t h e  A c t  sets ou t  t h e  fo l lowing  p r o v i s i o n s  of 
t h e  1958 Convention: - 
19. 

20 e 

z 1  0 

I n  t h e  case of I n  re Piracy J u r e  Gentium [1934] A.C. 586, 
t h e  P r ivy  Counci l  examined and c r i t i c i s ed  suggested 
d e f i n i t i o n s ,  bu t  d i d  not  hazard one of t h e i r  own. Ear l ie r  
a u t h o r i t y  i s  t o  t h e  effect  t h a t  p i r a c y  is merely robbery 
on t h e  high seas ( s e e  Attorney General  f o r  Hong Kong v ,  
Kwok-a-Sing (1873) E . R .  5 P.C. 179, 199). 
Year Book of t h e  I . L . C .  1956 p.282. 
But B r i t i s h  s u b j e c t s  committing acts  of robbery o r  
h o s t i l i t y  on t h e  h igh  seas a g a i n s t  o t h e r  B r i t i s h  s u b j e c t s  
under  co lou r  of a u t h o r i t y  from a f o r e i g n  S t a t e  a r e  l i a b l e  
f o r  p i r a c y .  See t h e  P i r acy  A c t  1698, s e 7 .  
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Article 15 

"Pi racy  c o n s i s t s  of any of t h e  fo l lowing  acts:- 
Any i l l e g a l  ac t s  of v i o l e n c e ,  d e t e n t i o n  o r  
any ac t  of depreda t ion ,  committed f o r  p r i v a t e  
ends by t h e  crew o r  passengers  of a p r i v a t e  
s h i p  o r  a p r i v a t e  a i r c r a f t ,  and directed: 
( a )  On t h e  h igh  seas, a g a i n s t  ano the r  s h i p  

o r  a i r c r a f t ,  o r  a g a i n s t  persons o r  
proper ty  on board such s h i p  or a i r c ra f t ;  

proper ty  i n  a place o u t s i d e  t h e  j u r i s d i c t i o n  
of any S t a t e ;  

(b)  Against  a sh ip ,  a i r c ra f t ,  persons o r  

Any act  of vo lun ta ry  p a r t i c i p a t i o n  i n  the  o p e r a t i o n  
of a s h i p  o r  of an a i rc raf t  w i t h  knowledge of fac t s  
making i t  a p i r a t e  s h i p  o r  a i r c ra f t ;  
Any act of i n c i t i n g  o r  of i n t e n t i o n a l l y  f a c i l i t a t -  
i n g  an act described i n  sub-paragraph ( 1 )  o r  sub- 
paragraph ( 2 )  of  t h i s  ar t ic le .  

Ar t ic le  16 

The ac t s  of p i r acy ,  as def ined  i n  a r t i c l e  15, 
committed by a warsh ip ,  government s h i p  o r  government 
a i rc raf t  whose crew has mutinied and t aken  c o n t r o l  of 
t h e  s h i p  o r  a i rc raf t  are assimilated t o  ac ts  committed 
by a p r i v a t e  s h i p .  

Article 17 
A s h i p  o r  a i r c ra f t  i s  considered a pirate  s h i p  o r  

a i rc raf t  i f  it is  in tended  by the  persons  i n  dominant 
c o n t r o l  t o  be used f o r  t h e  purpose of committing one 
of t h e  acts  referred t o  i n  a r t i c l e  15. The same 
appl ies  i f  t h e  s h i p  o r  a i r c ra f t  has been used t o  commit 
any such act ,  so long a s  i t  remains under t h e  c o n t r o l  
of t h e  persons  g u i l t y  of t h a t  act." 

Paragraph ( a )  of Ar t i c l e  15 i s  d i s t i n g u i s h e d  from paragraph ( b )  

e s s e n t i a l l y  by t h e  f ac t  t h a t  t h e  acts  of v i o l e n c e  etc. i n  ( a )  
must occur  "on t h e  high seas" w h i l s t  those  i n  ( b )  may occur  
" i n  a place o u t s i d e  t h e  j u r i s d i c t i o n  of any state",  which 
would inc lude  t h e  airspace above t h e  high seas. But it seems 
t o  be accepted22 t h a t  i n  both cases t h e  acts  i n  ques t ion  must 
be directed a g a i n s t  ano the r  s h i p  o r  a i r c ra f t  o r  persons  o r  
p rope r ty  on board. 

76 We t h i n k  t h a t  s e c t i o n  4 of t h e  1967 A c t  has t h e  effect  
of provid ing  a comprehensive d e f i n i t i o n  of  p i r a c y  j u r e  gentium 
f o r  t h e  purposes  of Eng l i sh  l aw.  If t h i s  be so, t w o  
consequences follow: f irst ,  t h e  t y p e  of conduct desc r ibed  i n  
paragraph 74(b) i s  no longer  p i r acy  j u r e  gentium and i s  only  

~~ ~ 

22.  See e.g. Brownlie, P r i n c i p l e s  of P u b l i c  I n t e r n a t i o n a l  Law p.214. 
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an o f fence  a g a i n s t  Engl i sh  l a w  so f a r  a s  i t  c o n s t i t u t e s  p i r a c y  
by s ta tute23 o r  when o t h e r  s u b s t a n t i v e  i n d i c t a b l e  o f f ences  are  
committed i n  t h e  course  of t h e  ope ra t ion .  Secondly, on t h e  
same view, t h e  "hi jacking" of a i r c ra f t  by c r e w  m e m b e r s  o r ,  
more commonly, passengers  cannot c o n s t i t u t e  p i r acy  j u r e  
gentium24 and, s i n c e  there are no s t a t u t o r y  p rov i s ions  
cover ing  t h i s  t y p e  of p i r a c y  of aircraft ,  it can  only 
c o n s t i t u t e  an  o f f ence  under  Engl i sh  l a w  i f  and i n  so f a r  a s  
o t h e r  o f f e n c e s  are committed i n  t he  cour se  of a h i j a c k i n g  
ope ra t ion .  I n  t h i s  c o n t e x t ,  t h e  common l a w  misdemeanour of 
fa lse  imprisonment may be r e l e v a n t  as w e l l  a s  c e r t a i n .  
s t a t u t o r y  o f f ences  a g a i n s t  t h e  person. 

77 0 

es tab l i shed  i n  Engl i sh  l a w  by the  Tokyo Convention A c t  1967, 
I n  view of t he  meaning o f  piracy j u r e  gentium now 

and of  t he ,p rob lems  t o  which t h i s  gives rise, we cons ide r  t h a t  
there should be special  l e g i s l a t i o n  d e a l i n g  w i t h  v io l ence  on 
t h e  par t  of t h e  complement ( i n c l u d i n g  passengers)  of a B r i t i s h  
v e s s e l  o r  a i r c ra f t  directed a g a i n s t  t h a t  v e s s e l  o r  a i rc raf t  
o r  a g a i n s t  i t s  o f f i c e r s  o r  cargo,  o r  revol t  o r  conspi racy  t o  
r e v o l t  a g a i n s t  i t s  o f f i c e r s .  So f a r  a s  v i o l e n t  t a k i n g  of  
t h i n g s  i s  concerned, t h e  matter would presumably be covered 
by t h e  p rov i s ions  of t h e  T h e f t  A c t  1968, i n c l u d i n g  t h e  
p rov i s ion  i n  s e c t i o n  12 relating t o  t a k i n g  wi thout  a u t h o r i t y ,  
which a p p l i e s  t o  vessels and a i r c r a f t .  So f a r  as  v io l ence  
a g a i n s t  persons  i s  concerned, o f f ences  of wounding, a s s a u l t ,  
aggravated a s s a u l t  etc.,  are already covered by t h e  Offences 
a g a i n s t  t h e  Person A c t ;  bu t  there are some forms of v io l ence  
which might w e l l  a r ise  on s h i p s  o r  a i r c r a f t  which remain 
common l a w  o f fences ,  as,  f o r  example, fa l se  imprisonment. 

23.  The s u r v i v i n g  s t a t u t e s  c r e a t i n g  o f f e n c e s  of piracy are:- 
( a )  t h e  P i r a c y  A c t  1698, s.8 of  which covers ,  i n t e r  a l i a ,  

r e v o l t  by t h e  crew a g a i n s t  t h e i r  own master, and 
(b) t h e  P i r a c y  A c t  1721, s o l  of which cove r s  t r a d i n g  

w i t h  p i ra tes  . 
The o t h e r  o l d  s t a t u t e s  d e a l i n g  w i t h  p i r acy ,  except  t h e  
P i r acy  A c t  1837, have been repealed; t h e  Piracy A c t  1670 
by t h e  S t a t u t e  Law Revis ion  A c t  1966; and t h e  P i r acy  
Ac t s1717  and 174-4 by t h e  Cr imina l  Law A c t  1967. The 
s u r v i v i n g  A c t  of 1837 merely r ende r s  c a p i t a l  c e r t a i n  o f f e n c e s  
a g a i n s t  t h e  person a n c i l l a r y  t o  piracy;  we doubt whether  
t h i s  now s e r v e s  any u s e f u l  purpose. 

24.  The ques t ion  of t h e  r e t u r n  of h i j a c k e r s  t o  t h e  a i r c r a f t ' s  
count ry  of  r e g i s t r a t i o n  f o r  t r i a l  i s  o u t s i d e  t h e  scope 
of t h i s  Pape r  and we do n o t ,  t h e r e f o r e ,  d i s c u s s  it, 
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These would not  come w i t h i n  t h e  Offences a g a i n s t  t h e  Person 
A c t .  25 
1967 A c t  and i t s  Schedule untouched, would supersede  the  
s u r v i v i n g  anc ien t  s t a t u t e s  of 1698, 1721 and 1837, and would 
cover, a s  effect ively as  any n a t i o n a l  l e g i s l a t i o n  could ,  
h i j a c k i n g  a t  sea o r  i n  t h e  a i r .  

Accordingly,  such l e g i s l a t i o n ,  w h i l s t  l e av ing  the  

.". Geneva Conventions A c t  1952 

78 . S e c t i o n  1 of  t h i s  A c t  p rovides  t h a t  "grave breaches" 
( a s  de f ined  i n  s e c t i o n  6) of specified a r t i c l e s  of the 
Scheduled Conventions by whomsoever and wheresoever committed 
c o n s t i t u t e  o f f ences  a g a i n s t  Engl ish l a w .  The A c t  c o n t a i n s  
p r o v i s i o n s  which confe r  j u r i s d i c t i o n  on t h e  United Kingdom 
c o u r t s  and which a l s o  r e q u i r e  t h e  consent  of t h e  D i r e c t o r  of 
Pub l i c  P rosecu t ions  t o  proceedings,  We do no t  recommend any 
change i n  t h i s  l e g i s l a t i o n .  

Dangerous Drugs 

79 . The p rov i s ions  of t h e  I n t e r n a t i o n a l  Conventions r e l a t i n g  
t o  dangerous drugs,  t o  which t h e  United Kingdom is  a p a r t y ,  are 
o p e r a t i v e  here under  t h e  Dangerous Drugs A c t  1965. Z6 
i n  r e l a t i o n  t o  dangerous drugs  have been e x t r a d i t i o n  o f f e n c e s  
s i n c e  1932, under t h e  p rov i s ions  of  t h e  E x t r a d i t i o n  A c t  of t h a t  
y e a r ,  and o f fences  "aga ins t  t h e  l a w  r e l a t i n g  t o  dangerous drugs  
o r  narcot ics1 '  appear i n  Schedule IC t o  t h e  F u g i t i v e  Offenders  
A c t  1967. Because of t h e  i n t e r n a t i o n a l  character of dangerous 
drug  o f fences ,  s e c t i o n  l3 (d )  of t h e  1965 A c t  p rovides  that : -  

Offences 

"A person - 
(d) who i n  t h e  United Kingdom a ids ,  abets, counse l s  

o r  procures  t h e  commission i n  a place o u t s i d e  
t h e  United Kingdom of an o f f ence  punishable  
under t h e  p r o v i s i o n s  of a corresponding l a w  i n  
f o r c e  i n  t h a t  place, o r  does a n  act preparatory 
t o ,  o r  i n  f u r t h e r a n c e  o f ,  a n  act  which i f  
committed i n  t h e  United Kingdom would c o n s t i t u t e  
a n  o f f ence  a g a i n s t  t h i s  A c t ;  

sha l l  be g u i l t y  of an o f f ence  a g a i n s t  t h i s  A c t .  1,27 

25. We observe t h a t  t h e  Schedule  t o  t h e  E x t r a d i t i o n  A c t  1870 
i n c l u d e s  l t r e v o l t  o r  conspi racy  t o  r e v o l t  by two o r  more 
persons  on board a s h i p  on  t h e  high seas a g a i n s t  t he  
a u t h o r i t y  of the master" amongst e x t r a d i t i o n  o f f ences .  
Schedule I t o  t h e  F u g i t i v e  Offenders  A c t  1967 c o n t a i n s  a 
similar o f fence ,  extended a l s o  t o  a i rc raf t  as w e l l  a s  
"acts done w i t h  the  i n t e n t i o n  of endangering vehicles, 
v e s s e l s  o r  a i rc raf t " .  

Conventions No. 1 of 1925 and No.2 of 1931. The 1965 A c t  
r e p l a c e s  ea r l i e r  l e g i s l a t i o n .  

27. On indictment  1965 A c t  o f f ences  a t t r a c t  f i n e s . n o t  exceeding 
f1,000 and/or imprisonment n o t  exceeding t e n  years; 
summary c o n v i c t i o n  t h e  maximum f i n e  i s  4250 and t h e  maximum 
t e r m  of imprisonment twelve months. 

26. These are t h e  Hague Convention of 1912 and t h e  Geneva 

on 
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T h i s  p rovis ion  forms an except ion  t o  t he  general r u l e  t h a t  

a t tempt ing ,  i n c i t i n g  and a b e t t i n g  i n  England t h e  commission 
of an of fence  abroad a g a i n s t  f o r e i g n  law does not  c o n s t i t u t e  
a n  o f f ence  a g a i n s t  Engl i sh  l a w ,  but  we  cons ide r  t h a t  t h e  
special reason  f o r  i t s  i n c l u s i o n  j u s t i f i e s  i t s  e x i s t e n c e  and 
r e t e n t i o n  i n  t h e  l a w .  

Genocide 

80. T h i s  o f f ence ,  proceedings f o r  which r e q u i r e  t h e  consent  
of t he  Attorney General ,  w a s  created by t h e  Genocide A c t  1969, 
The Schedule t o  t he  A c t  sets ou t  Ar t i c l e  I1 of t h e  Genocide 
Convention, approved by t h e  General Assembly of t he  United 
Nat ions  on 9 t h  December 1948, l i s t i n g  f i v e  d i f f e r e n t  k i n d s  of 
ac t s  commission of which, ' w i t h  t h e  i n t e n t  prescribed by t h e  
Ar t i c l e ,  c o n s t i t u t e s  t h e  of fence .  Unlike t h e  Geneva 
Conventions,  t he  Genocide Convention d i d  not  require States  
t o  punish genocide committed o u t s i d e  t h e i r  t e r r i t o r i a l  l i m i t s ,  
and t h e  A c t  of 1969 c o n t a i n s  no p rov i s ion  i n d i c a t i n g  e x t r a -  
t e r r i t o r i a l  ope ra t ion  o r  provid ing  f o r  t h e  a p p r o p r i a t e  
j u r i s d i c t i o n  of t h e  United Kingdom Cour ts  i f  i t  had had such 
ope ra t ion .  It  seems c lear ,  t h e r e f o r e ,  t h a t  acts  of genocide 
committed abroad by a B r i t i s h  s u b j e c t  are not o f f ences  a g a i n s t  
Engl i sh  l a w .  28 T h i s  may be regarded a s  anomalous. 

(2) Analogous Offences 

S lave  Trade A c t s 2 9  

81 By s e c t i o n  9 of t h e  S lave  Trade A c t  1824 B r i t i s h  r e s i d e n t s  
who engage i n  s l a v i n g  on t h e  high seas commit o f f ences  under  
t h a t  A c t .  S e c t i o n  26 of t h e  S lave  Trade A c t  1873 c o n t a i n s  t h e  
a p p r o p r i a t e  j u r i s d i c t i o n a l  p rov i s ions  and s e c t i o n  l l ( 3 )  of t h e  
Cr imina l  J u s t i c e  A c t  1925 deals w i t h  f o r g e r y  o f f ences  wherever 
committed which are related t o  t h e  s l a v e  t r a d e .  These o f f e n c e s  
are c l o s e l y  a k i n  t o  " i n t e r n a t i o n a l  crimes" and suppression o f  
s l a v i n g  i s  t h e  s u b j e c t  of many t rea t ies  t o  which t h e  United 
Kingdom i s  a pa r ty .  30 It has  a l s o  t o  be observed t h a t  t h e  

28. But see ~ . 1 ( 6 )  and (7 )  of t h e  A c t  (amending t h e  Army and A i r  
Force A c t s  1955 (s .70)  and t h e  Naval D i s c i p l i n e  A c t  1957 
( s s .  42 and 48) )  as  t o  genocide abroad committed by members 
of t he  armed f o r c e s .  

repealed by t h e  S t a t u t e  Law Revis ion A c t  1964. 
29, A number of o ld  A c t s  d e a l i n g  w i t h  t h e  Slave Trade w e r e  

30. For  a l i s t  of such t reat ies  see Ha l sbury ' s  Laws of England 
3 rd  ed. Vo1.38, p. 221(g) .  
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Slave Trade A c t  1873 ( incorpora t ing  f o r  t h i s  purpose the  A c t  
of 1824) has been added t o  t h e  Schedule t o  t h e  Ex t rad i t i on  
A c t  1870. The Slave Trade A c t s  w i l l  c l e a r l y  f a l l  under review 
i n  due course since they remain v i r t u a l l y  a s  enacted between 
1824 and 1879. 
fo r  t h e i r  amendment . I n  t h e  p re sen t  contex t  we make no proposals  

Foreign Enlistment Offences 

82. The Foreign Enlistment A c t  1870 creates two kinds of 
offences , namely : - 

(i) offences committed by any person " w i t h i n  H e r  
Majesty's  dominions"; 

( i i )  offences committed by c i t i z e n s  of the  United 
Kingdom and Colonies w i t h i n  o r  without  Her 
Majesty ' s dominions. 

The provis ions  of t h i s  A c t  r e l a t i n g  t o  j u r i s d i c t i o n  have been 
described a s  model of d r a f t ~ m a n s h i p " ~ ~  and it  is c e r t a i n l y  
made clear which of them operate t e r r i t o r i a l l y  and which ex t ra -  
t e r r i t o r i a l l y .  But t h e  A c t  r equ i r e s  cons idera t ion  w i t h  regard 
t o  i ts  app l i ca t ion  t o  modern c o n f l i c t s .  For example, i t  i s  
uncer ta in  whether ttwar" i n  s e c t i o n  4 inc ludes  i n t e r n a t i o n a l  
police a c t i o n  and whether "mi l i t a ry  o r  naval  service"  inc ludes  
se rv ice  i n  an a i r  force .  On t h e  o t h e r  hand, it seems clear 
tha t  t h e  A c t  has no a p p l i c a t i o n  t o  en l i s tment  i n  forces engaged 
i n  a war w i t h i n  o r  between Commonwealth coun t r i e s .  J u s t  as  the  
Slave Trade A c t s  are i n  need af review, so the  Foreign 
Enlistment A c t  1870 should be considerect i n  t he  context  of 
today. 
are ou t s ide  t h e  scope of t h e  present  Paper, and we,  therefore, 
have no proposals  t o  advance for the  amendment of t h i s  
l e g i s l a t i o n .  

T h i s  examination w i l l  involve pol icy  ques t ions  which 

K i l l i n g  S e a l s  

By O r d e r s  made . t h e  Behring Sea Award A c t  1894 it 
i s  an offence f o r  a - L i t i z e n  of t h e  United Kingdon. and Colonies  
t o  k i l l ,  cap ture  or pursue seals i n  the area t o  which t h e  A c t  
app l i e s .  The A c t  was passed to  g ive  effect t o  an a rb i t ra l  
award between t h e  United Kingdom and t h e  United S t a t e s .  

I ,2: 
83. 

31. Professor Glanv i l l e  WiI.fiams, (1965) 81 L.Q.R. a t  408. 
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IV OTHER SPECIAL PROBLEMS CONCERNING CRIMES 

WITH A FCREIGN ELEMENT 

84 a Before  summarising t h e  q u e s t i o n s  which a r i s e  i n  t h e  

p r e c e d i n g  p a r t s  of t h i s  P a p e r  and the  p r o p o s a l s  which w e  make 
w i t h  regard t o  them, i t  i s  n e c e s s a r y  t o  d i s c u s s  c e r t a i n  
spec ia l  problems.  These are:- 

A .  The De te rmina t ion  of  t h e  P l a c e  of Commission 
of a C r i m e ,  

B. I n c h o a t e  C r i m e s  w i t h  a F o r e i g n  Element.  

C. Secondary P a r t i e s  t o  C r i m e s  w i t h  a F o r e i g n  
Element . 

D, Double Jeopa rdy  i n  C r i m e s  w i t h  a Fore ign  
Element. 

A ,  The D e t e r m i n a t i o n  of t h e  Place of Commission 
of a C r i m e  

( 1 )  The P r e s e n t  Law 

85. The problem i s  how t o  de t e rmine  where a crime w i t h  a 
f o r e i g n  e lement  i s  t o  be regarded as  having been committed.  
T h i s  i s  o f  a d i f f e r e n t  n a t u r e  from t h e  q u e s t i o n  o f  how t o  
d e t e r m i n e  which c o u r t  has  j u r i s d i c t i o n  t o  i s s u e  p r o c e s s  o r  t o  
e n t e r t a i n  p r o c e e d i n g s  a g a i n s t  a n  o f f e n d e r  who has committed 
a n  o f f e n c e  i n  a p a r t i c u l a r  place.  A s  t o  t h e  l a t t e r ,  e x i s t i n g  
s t a t u t o r y  p r o v i s i o n s  c o v e r  t h e  j u r i s d i c t i o n a l  competence of 
t h e  E n g l i s h  cour t s ;32  and o u r  p r o p o s a l s  made e a r l i e r  i n  t h i s  

P a p e r  are des igned  t o  dea l  w i t h  t h e  same q u e s t i o n  i n  r e l a t i o n  
t o  o f f e n c e s  which a re  committed o u t s i d e  t h e  t e r r i t o r y  o f  
England and Wales b u t  w i t h i n  e x t e n s i o n s  o f  t h a t  t e r r i t o r y  o r  
which  have e x t r a t e r r i t o r i a l  o p e r a t i o n  ,33 
p a r a g r a p h s  of t h i s  s - ec t ion  of  t h e  Paper  are  concerned w i t h  
d e t e r m i n i n g  t h e  place where a crime % '  committed f o r  t h e  

b u r p o s e s  of t he  a p p l i c a t i o n  of  t h e  s a n t i v e  c r i m i n a l  l a w .  

86. Ther'e are many cases where t h e  pr?!:c~ibed e l e m e n t s  of  
a n  of fence34 are  such  t h a t  no d i f f i c u l t y  i s  expe r i enced  i n  

The f o l l o w i n g  

A !  

3 2 .  For example,  t h e  C r i m i n a l  Law A c t  1826, ss. *.2 and 13 and t h e  
Magistrates '  C o u r t s  A c t  1952, s.3, d e a l i n g  w i t h  j u r i s d i c t i o n  
i n  t h e  case of  o f f e n c e s  committed i n  England and Wales on o r  
n e a r  coun ty  b o u n d a r i e s  o r  upon j o u r n e y s . ,  

3 3 .  S e e  p a r a s .  30-36. 
3 4 ,  The p r e s c r i b e d  e l e m e n t s  c o n s i s t  of t h o s e  a c t s  o r  omiss ions  

t o g e t h e r  w i t h  any consequence o r  effect  of conduct  which a r e  
i n c l u d e d  i n  t h e  d e f i n i t i o n  of a crime a s  c o n s t i t u t i n g  i t s  
i n g r e d i e n t s .  

47 



d e c i d i n g  where it i s  committed (e.g. r a p e ) .  But t h e  p r e s c r i b e d  
e l emen t s  i n  o t h e r  o f f e n c e s  are more complex, p a r t i c u l a r l y  i n  
t h e  case o f  o f f e n c e s  of  d e c e p t i o n .  The p r e s e n t  we igh t  o f  
E n g l i s h  a u t h o r i t y  g e n e r a l l y  s u p p o r t s  t h e  p r o p o s i t i o n  t h a t  t h e  
place where  a crime i s  committed i s  de termined  by d e c i d i n g  

35 where t h e  l a s t  c o n s t i t u e n t  e lement  o f  t h e  o f f e n c e  o c c u r r e d .  
The  most r e c e n t  i l l u s t r a t i o n s  o f  t h i s  are t o  be found i n  
- R.  v .  Harden36 and S.  v. Governor  of  B r i x t o n  P r i s o n ;  
Rush and  O t h e r s .  37 
E n g l i s h  c o u r t  had no j u r i s d i c t i o n  t o  t r y  charges of o b t a i n i n g  
p r o p e r t y  ( c h e q u e s )  by f a l se  p r e t e n c e s  i n  J e r s e y ,  n o t w i t h s t a n d i n g  
t h a t  t h e  o b t a i n i n g  w a s  i n i t i a t e d  by f r a u d u l e n t  l e t t e r s  p o s t e d  

I n  the  l a t t e r  case e x t r a d i t i o n  t o  Canada u n d e r  i n  England. 
t h e  F u g i t i v e  O f f e n d e r s  A c t  1967 w a s  r e f u s e d  i n  t h e  case o f  
p e r s o n s  accused  of c o n s p i r i n g  i n  Canada t o  d e f r a u d  p e r s o n s  
o u t s i d e  Canada of money where t h e  means used  w e r e  le t ters ,  
c i r c u l a r s  and t e l e p h o n e  c a l l s  emanat ing from Canada t o  p e r s o n s  
abroad .  These decis.ions g i v e  e f fec t  t o  what  has  been described 
a s  t h e  " t e r m i n a t o r y  t h e o r y t t  o f  t h e  place of a crime39 which we 
t h i n k  i s  u n s a t i s f a c t o r y ,  if o n l y  because of t h e  a r b i t r a r y  way 
i n  which  i t  may o p e r a t e ,  The c o u r t s  have sometimes been able  
t o  avo id  t h e  d i f f i c u l t i e s  of t h e  t h e o r y  by u s i n g  t h e  concep t  
of  " c o n t i n u i n g  o f f e n c e s t t .  

e x  parte 
I n  t h e  fo rmer  case it  w a s  h e l d  t h a t  t h e  

38 

40 

( 2 )  P o s s i b l e  Changes 

87. The C r i m i n a l  Law Commissioners,  i n  t h e i r  Repor t  o f  1879, 
posed t h e  q u e s t i o n  "Where is a n  o f f e n c e  committed? 
f i r e d  i n  one place, which wounds a man i n  a n o t h e r  place, who 
dies  i n  a t h i r d  p l a c e .  I n  which of these p l a c e s  i s  t h e  crime 
commit ted? t t .  S e c t i o n  4 of  t h e i r  d r a f t  Code f u r n i s h e d  t h e  

A s h o t  is 

35. T h i s  seems t o  a c c o r d  a l s o  w i t h  S c o t t i s h  a u t h o r i t y .  (See  

36.  [ I9631 1 Q.B. 8. 
37. [ I9691  1 W.L.R. 165. 
38. These d e c i s i o n s  are  i n  l i n e  w i t h  o t h e r  a u t h o r i t y  - such  a s  

Gordon, C r i m i n a l  Law, 1967, pp. 83-91). 

- R .  v .  O l i p h a n t  [1905] 2 Q.B. 67 - b u t  c o n t r a r y  t o  ea r l i e r  
d e c i s i o n s  such  a s  E. v .  P e t e r s  (1886)  16 Q.B.D. 636. Harden ' s  - Case may be compared w i t h  &. v. E l l i s  [1899] 1 Q.B. 230 where 
goods were o b t a i n e d  i n  England by means of f r a u d u l e n t  
r e p r e s e n t a t i o n s  made i n  S c o t l a n d .  

39. See  G l a n v i l l e  W i l l i a m s ,  (1965) 81 L.Q.R. a t  518 e t  seq .  
40. See Fulwood's C a s e . ( 1 6 3 7 )  Cro.  C a r .  488; R. v.  Ro e r s  (1877)  

3 Q.B.D. 28,  34; 
C r .  App. Rep. 64; Robey v .  V l a d i n i e r  (1936)  154 L.T. 87 and 
see p a r a .  22 .  

- R.  v.  MacKenzie & Higginson  (191 -7T-G 
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answer - " i n  each of t h e  three places". 41 
C r i m e s  A c t  1961, s e c t i o n  7, adop t s  a s imilar  s o l u t i o n  by 
provid ing  : - 

The New Zealand 

"For t h e  purpose of j u r i s d i c t i o n ,  where any act  
o r  omission forming pa r t  of any o f fence  o r  any 
event  necessary t o  t h e  completion of t h e  of fence ,  
occu r s  i n  New Zealand, t h e  o f f ence  s h a l l  be 
deemed t o  be committed i n  New Zealand whether t h e  
person charged w i t h  t h e  of fence  w a s  i n  New Zealand o r  no t  a t  t h e  t i m e  of t h e  ac t ,  omission o r  event .  i t  42 

88 . The adopt ion  of t h e  New Zealand approach f o r  determining 
t h e  place of t h e  crime would involve  r e j e c t i n g  t h e  " te rmina tory  
theory1t43 and would make unnecessary t h e  special p rov i s ions  of  

Sub jec t  t o  special c o n s i d e r a t i o n  of c ~ n s p i r a c y , ~ ~  t h e  advantage 
of t h i s  s o l u t i o n  would be t h a t  those who are amenable t o  
Engl i sh  c r i m i n a l  l a w  because t h e i r  conduct possesses an  !'English 
element" could  be dealt w i t h  accord ing  t o  Engl i sh  l aw.  There 

s e c t i o n  10 of t h e  Offences a g a i n s t  t h e  Person A c t  1861. 44 

would, we t h i n k ,  be l i t t l e  r i s k  of an  e x t r a d i t i o n  t o  England i n  
t h e  case of a person who has done something i n  England r e s u l t i n g  
i n  a consequence abroad, which, a l though c r i m i n a l  i n  England, 
is  l a c k i n g ' i n  c r i m i n a l  character accord ing  t o  the l o c a l  l a w .  
T h i s  i s  because,  broadly speaking, t h e  t e s t  of lldouble 
c r imina l i ty1 '  has  t o  be sat isf ied before t h e  processes of  
e x t r a d i t i o n  and su r rende r  can be opera ted .  

89 To adopt t h e  New Zealand t e s t  does n o t ,  however, remove 
a l l  t h e  d i f f i c u l t i e s .  I t  might ,  f o r  example, be thought u n f a i r  
t o  s u b j e c t  a person. t o  ou r  c r i m i n a l  j u r i s d i c t i o n  i n  accordance 
w i t h  t h e  New Zealand tes t ,  i f  t h e  p h y s i c a l  ac t  forming an 
element of t h e  of fence  was committed i n  a count ry  where even 
t h e  completed act would no t  have been c r i m i n a l .  One p o s s i b l e  
s o l u t i o n  which would go some way t o  meet t h i s  d i f f i c u l t y  is 

46 

41 0 

42 . 
43 
44. 

45. 
46 . 

B.P.P. 1878-79 rc.23451 xx.169 a t  183, 231. T h i s  conclus ion  
was c o n t r a r y  t o  t h e  well-known case of &. v .  Coombes and ' 

Other s  (1786) 1 Leach 388, where A w a s  k i l l e d  on a -boa t  o f f -  
shore by s h o t s  f i red  from t h e  land  and i t  w a s  h e l d  t h a t  t he  
murder took place a t  sea, 
Similar p r o v i s i o n s  appear i n  c e r t a i n  of t h e  United States  
S t a t e  Codes and i n  t h e  American Law I n s t i t u t e ' s  d raf t  
Model Penal  Code ( s . l s 0 3 ( l ) )  - see para. 89. 
See para. 86. 
S e e  para, 66 a s  to  t h e  d i f f i c u l t i e s  i n  i n t e r p r e t i n g  t h i s  
s ec t ion .  
See para. 92. 
See p. 4, n, 8. 
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provided by s e c t i o n  1.03 of t h e  American Law I n s t i t u t e ' s  d raf t  
Model Penal  Code, t h e  r e l e v a n t  p a r t s  of which read:- 

" ( 1 )  Except as  o therwise  provided i n  t h i s  S e c t i o n ,  
a person may be convicted under t h e  l a w  of 
t h i s  S t a t e  of an o f f ence  committed by h i s  own 
conduct OF t h e  conduct of ano the r  f o r  which 
he is l e g a l l y  accountable  i f :  

(a) e i ther  t h e  conduct which i s  an element 
of t h e  of fence  o r  t h e  r e s u l t  which  i s  
such an e lement  OCCUFS w i t h i n  t h i s  
S ta te ;  

.. O*.....eDB......... 
( 3 )  Subsect ion ( l ) ( a )  does no t  apply when caus ing  

a p a r t i c u l a r  r e s u l t  i s  a n  element of t h e  
o f f ence  and t h e  r e s u l t  is  caused by conduct 
o c c u r r i n g  o u t s i d e  t h e  S t a t e  which would not  
c o n s t i t u t e  an of fence  i f  t h e  r e s u l t  had 
occurred there, u n l e s s  the  actor  purposely 
or knowingly caused t h e  result  w i t h i n  t h e  
State  

90 I t  is necessary t o  emphasize t h a t  t h e  preceding 
paragraphs proceed upon t h e  assumption t h a t  t h e  d e f i n i t i o n  of 
any specific o f fence  w i l l  i n d i c a t e  t he  conduct and the  r e s u l t s  
of conduct ( i f  any) which c o n s t i t u t e  t h e  i n g r e d i e n t s  o r  
e lements  of  t h a t  of fence .  We are aware t h a t  there is a theory 
t h a t  t h e  c o u r t s  of a count ry  are e n t i t l e d  t o  e n t e r t a i n  
proceedings i n  respect of conduct which occur s  o u t s i d e  t h e  
c o u n t r y ' s  t e r r i t o r y  where t h e  r e s u l t s  of t h a t  conduct may 
occur  w i t h i n  i t s  t e r r i t o r y ,  If these r e s u l t s  are, by 
d e f i n i t i o n ,  elements, i n  t h e  r e l e v a n t  o f f ence ,  there is no 
theore t ica l  d i f f i c u l t y  over  t h e  assumption of j u r i s d i c t i o n  
i n  such cases. Engl i sh  l a w  provides  many i l l u s t r a t i o n s  of 
such a s ~ u m p t i o n , ~ '  a l though a s  a r u l e  i t s  ope ra t ion ,  save i n  
special  contexts ,48 i s  l i m i t e d  t o  t h e  conduct of B r i t i s h  
s u b j e c t s  abroad. But where t h e  r e s u l t s  of conduct do n o t ,  by 
d e f i n i t i o n ,  form p a r t  of t h e  e lements  of  an of fence  but can  
a p t l y  be described only a s  t h e  i n d i r e c t  effects of a c t i v i t y ,  
we see no case f o r  t h e  assumption of  j u r i s d i c t i o n ,  49 

47e e.g. t h e  Explosive Subs tances  A c t  1883, s.3. 
48. e.g. t h e  Dockyards P r o t e c t i o n  A c t  1772 and t h e  P e r j u r y  A c t  

1911, s.1(5). 
49* For  a d i s c u s s i o n  of t h i s  problem see Professor R.Y. Jennings ,  

f t E x t r a t e r r i t o r i a l  J u r i s d i c t ' i o n  and t h e  United States Anti- 
T r u s t  Laws" (1957) B.Y.I .L.  p.146. I n  t h i s  c o n t e x t  t h e  
p r o v i s i o n s  of t h e  Shipping  C o n t r a c t s  and Commercial Documents 
A c t  1964 are of i n t e r e s t  a s  l e g i s l a t i o n  designed t o  resist 
e x o r b i t a n t  claims t o  c r i m i n a l  j u r i s d i c t i o n  on t h e  "effects 
of conduct" theory .  
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, 

(3 )  P r o v i s i o n a l  Proposa ls  f o r  t h e  Determination 
o f  t h e  Place of Commission of a C r i m e  

9 1 .  On tlie assumption t h a t  t h e  i n g r e d i e n t s  of cr imes,  h e t h e r  
these c o n s i s t  of conduct and i t s  surrounding circumstances o r  
t h e  r e s u l t s  of  such conduct,  are t o  be found w i t h i n  t h e  

d e f i n i t i o n  of each s p e c i f i c  of fence ,  ou r  p r o v i s i o n a l  proposa ls  
f o r  t h e  de te rmina t ion  of t h e  p lace  of commission of a crime 
are t h a t : -  

(a )  i t  should be enacted t h a t  where any act. o r  
omission o r  any even t ,  c o n s t i t u t i n g  a n  element 
of  an of fence ,  occurs  i n  England o r  Wales 
t h a t  o f fence  s h a l l  be deemed t o  have been 
committed i n  England o r  Wales even i f  o t h e r  
e lements  of t h e  of fence  take place o u t s i d e  
England o r  Wales; b u t  

50 

.. 

(b) ( a )  s h a l l  not  apply  when caus ing  t h e  event  
i s  not  an o f f ence  under t h e  l o c a l  l a w  ( i . e .  
t h e  law of  t h e  p l ace  where conduct caus ing  
t h e  event  occurs)  and such event  is  caused 
i n  England o r  Wales by conduct occur r ing  
o u t s i d e  England o r  Wales, u n l e s s  t h e  person 
charged intended t o  cause t h e  event  i n  
England o r  Wales. 

ou r  e a r l i e r  recommendations as  t o  venue, 
p rocess  and o t h e r  procedura l  matters5' should 
apply i n  the c a s e s  covered by ( a )  and ( b ) .  

( c )  

B. Inchoate  C r i m e s  w i t h  a Foreign Element 

Conspiracy 

( 1 )  The P r e s e n t  Law 

9 2 .  Except i n  t h e  case  of conspiracy here t o  murder abroad,  
which i s  a spec i f ic  s t a t u t o r y  of fence  ( s e e  s e c t i o n  4 of t h e  
Offences a g a i n s t  t h e  Person A c t  1861) ,  c o n s p i r a c i e s  w i t h  a 
f o r e i g n  element have proved very troublesome. I n  h i s  speech 
i n  Board of Trade v .  Owen, 5 2  Lord Tucker he ld  t h a t  "a conspi racy  

~ ~ ~ ~~~ ~- ~~ ~ 

50. T h i s  i n c l u d e s  t h e  extended t e r r i t o r y  under our  proposa l  i n  

51. See para. 30 e t  seq. 
5 2 .  [I9571 A.C. 6 0 2 ,  6 3 4 .  

para .  16.  



[here]  t o  commit a crime abroad  i s  n o t  i n d i c t a b l e  i n  t h i s  

coun t ry  u n l e s s  t h e  contempla ted  crime i s  one f o r  w h i c h  a n  
i n d i c t m e n t  would l i e  here" 53 
q u e s t i o n  w h e t h e r  s u c h  a c o n s p i r a c y  m i g h t  n o t  be i n d i c t a b l e  
here  on proof  t h a t  i t s  performance would produce a p u b l i c  
m i s c h i e f  here  o r  i n j u r e  a person  here by c a u s i n g  h i m  damage 
ab road .  S u b j e c t  t o  these open q u e s t i o n s ,  t h e r e f o r e ,  i t  may 
be  s a i d  w i t h  con f idence  t h a t  a c o n s p i r a c y  here t o  commit a 
crime abroad  i s  i n d i c t a b l e  on ly  i f  t h a t  crime when so 
committed would be an  o f f e n c e  against  a p r o v i s i o n  of E n g l i s h  
l a w ,  i . e .  one of t h e  s p e c i f i c  o f f e n c e s  of t h e  t y p e s  l i s t e d  i n  
pa rag raphs  52 t o  71. 

93. 
f o r  consp i r acy  i n  England t o  o b t a i n  goods by f a l s e  r e p r e s e n t a -  
t i o n s  i n  France and s e l l  them i n  England on t h e  ground t h a t  
these  f a c t s  d i d  n o t  d i s c l o s e  an  i n d i c t a b l e  o f f e n c e  a c c o r d i n g  
t o  E n g l i s h  l a w .  55 I n  t h e  l i g h t  of Winn L . J . ' s  o b s e r v a t i o n s  
i t  i s  n e c e s s a r y  t o  r e c o n s i d e r  t h e  g e n e r a l  t r e a t m e n t  of 

H e  reserved,  however, t h e  

I n  Cox ' s  Case54 t h e  Cour t  of Appeal. quashed a c o n v i c t i o n  

c o n s p i r a c i e s  w i t h  a f o r e i g n  e l emen t ,  56 

94. Under a r e f e r e n c e  by t h e  Home S e c r e t a r y  p u r s u a n t  t o  
I t e m  X I V  of t h e  Law Commission's F i r s t  Programme, t he  C r i m i n a l  

5 3 .  T h i s  p r i n c i p l e  was accepted and fo l lowed i n  t h e  c a s e s  of  
E. v .  Cox [1968]  1 W.L.R. 88 (see f u r t h e r  p a r a .  93) and 
R .  V .  Governor of B r i x t o n  P r i s o n ;  ex par te  Rush and O t h e r s  
TI9691 1 W.L.R. 165 (see p a r a .  8 6 ) .  

5 4 .  Winn L . J .  i n  R.  v .  - Cox [1968]  1 W.L.R.  88, 91 sa id :  
l t  ... it i s  tEe law o f  t h i s  c o u n t r y  a s  i t  now s t a n d s  ... t h a t  
there canno t  be a n  i n d i c t m e n t  l a i d  i n  t h i s  c o u n t r y  f o r  t h e  
commission of c r i m i n a l  o f f e n c e s  abroad w i t h  t h e  e x c e p t i o n  
of murder and,  I t h i n k ,  p robab ly  t r e a s o n " .  

But t h i s  i s  c l e a r l y  t o o  l i m i t e d .  

55. Winn L.J.  a t  p.93 observed:  
"There i s  no doubt  a t  a l l  ... t h a t  even a s  t h e  law s t a n d s  i t  
migh t  be p o s s i b l e  t o  i n d i c t  p e r s o n s  h e r e  f o r  c o n s p i r a c y ,  i f  
t h e  c o n s p i r a c y  c o n s i s t e d  of commit t ing crimes abroad  p rov ided  
i t  cou ld  be shown t h a t  t h e  performance of t h e  c o n s p i r a c y  would 
cause  a p u b l i c  m i s c h i e f  i n  t h i s  c o u n t r y  o r  i n j u r e  a pe.rson 
here by c a u s i n g  him damage abroad .  N e i t h e r  of t h e  p o s s i b i l i -  
t i e s  referred t o  i n  t h e  speech of Lord Tucker  comprises the  
s i t u a t i o n  w i t h  which t h i s  c o u r t  has t o  dea l  today .  
Improvement, l e t  u s  hope, there w i l l  be. L e t  u s  hope t h a t  
t h i s  l o o p h o l e  w i l l  be s t a p p e d  b e f o r e  [ o t h e r s ]  see f i t  t o  
r i s k  u s i n g  it." 

56. Al though,  i n  o u r  view, s i n c e  t h e  coming i n t o  o p e r a t i o n  o f  
t h e  T h e f t  A c t  1968 a n  i n d i c t m e n t  would l i e  f o r  c o n s p i r a c y  
t o  h a n d l e  i n  England goods  o b t a i n e d  by d e c e p t i o n  abroad  
( s e e  ss. 15, 22 and 2 4 ) .  
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Law Revis ion Committee i s  p r e s e n t l y  engaged i n  a n  examination 
of t h e  l a w  r e l a t i n g  t o  conspiracy and common law misdemeanours. 
The l a t t e r  s u b j e c t  clearly i n c l u d e s  t h e  of fence  of p u b l i c  
mischief and should t h a t  Committee reach t h e  conclusion t h a t  
p u b l i c  mischief should be abo l i shed ,  one of t h e  p o i n t s  l e f t  
open i n  Lord Tucker 's  speech i n  Owen's Case57 w i l l  be d isposed  
o f .  The remaining p o i n t  is.whether a conspi racy  i n  England t o  
i n j u r e  a person i n  t h i s  count ry  by caus ing  him damage abroad 
should be an of fence  a g a i n s t  Engl i sh  l a w .  How t h i s  ques t ion  
should be answered aga in  depends p r imar i ly  upon t h e  d e c i s i o n  
which t h e  Committee w i l l  reach on t h e  d e f i n i t i o n  of t h e  crime 
of conspiracy.  I t  is  g e n e r a l l y  accepted t h a t ,  a t  t he  p resen t  
t i m e ,  c r i m i n a l  conspiracy a t  common l a w  may take either of 
two forms:- , 

( a )  an agreement t o  do any unlawful  act ,  which may 
be a crime, a t o r t  other  than  a pure ly  c i v i l  
t r e s p a s s ,  a breach of c o n t r a c t ,  a n  i n t e r f e r e n c e  
w i t h  t h e  due admin i s t r a t ion  of j u s t i c e  o r  an 
act  a g a i n s t  p u b l i c  morals; o r  

an agreement t o  do a lawful  act  by unlawful 
58 means 

(b)  

Should t h e  Cr imina l  Law Revis ion Committee propose t h e  
c u r t a i l m e n t  of t h e  p resen t  wide  scope of c r i m i n a l  conspiracy,  
e.g. by recommending i t s  l i m i t a t i o n  t o  agreements t o  commit 
crimes, t h e  second p o i n t  l e f t  open by Lord Tucker would a l so  
be disposed o f .  

95 . It i s  a l s o  necessary  t o  cons ide r  t he  l a w  regard ing  
Conspi rac ies  abroad t o  commit o f f ences  i n  England. Although 
d e c i s i v e  a u t h o r i t y  on t h i s  problem is  wholly l a ~ k i n g , ' ~  we 
believe t h e  pres'ent l a w  t o  be t h a t  a conspi racy  abroad t o  
commit a c r i m i n a l  of fence  i n  England is not  i n d i c t a b l e  here 
u n l e s s  and u n t i l  some o v e r t  act  i s  performed here pursuant  to 
t h e  conspiracy.  Conspiracy is  an o f fence  of a con t inu ing  
character and once an  o v e r t  act  pursuant  to a fo re ign  conspi racy  

57. [1957] A.C. 602, 634 and see para. 92, 
58. A s  to c r imina l  c o n s p i r a c i e s ,  see g e n e r a l l y  Archbold 37th ed. 

paras .  4051-4082. There is l i t t l e  guidance i n  t he  a u t h o r i t i e s  
on t h e  e x t e n t  of t h e  expres s ion  'Iunlawful means", apart from 
v i o l e n c e  o r  th rea ts  of ' v io l ence ,  t o r t s  and breaches ,of c o n t r a c t .  

59. But see Halsbury ' s  Laws  of England 3 rd  ed.  Vol.10, p.329(h). 
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i s  committed i n  England, i t  can be sa id  t h a t  t h e  conspi racy  is 
active and i s  being committed here. I n  t h i s  con tex t ,  i t  shou ld  
be borne i n  mind t h a t  t h e  crime of conspi racy  as  such is  
g e n e r a l l y  unknown t o  c i v i l  l a w  systems so t h a t  i n  c o u n t r i e s  
w i t h  such systems a mere conspiracy would not  normally be a 
c r i m i n a l  of fence .  

( 2 )  P o s s i b l e  S t a t e m e n t  of t h e  Law 

$ 6 .  Pending t h e  completion of t h e  Cr imina l  Law Revis ion 
Committee's examination of t h e  crime of conspi racy ,  we a r e  
unable  a t  t h e  p re sen t  t i m e  t o  formula te  comprehensive proposa ls  
a s  t o  what p rov i s ions  t h e  l a w  should make regarding c o n s p i r a c i e s  
w i t h  a f o r e i g n  element.  As t o  c o n s p i r a c i e s  i n  England t o  
conunit offences abroad w e  a r e ,  however, disposed t o  take t h e  

60 view t h a t ,  subject t o  t h e  p o i n t s  l e f t  open i n  Owen's C a s e ,  
t h e  law should fo l low t h e  l i n e s  l a i d  down by Lord Tucker i n  
t h a t  c a s e ,  t h a t  i s ,  t h a t  a Conspiracy here t o  commit a crime 
abroad should n o t  be i n d i c t a b l e  here u n l e s s  t h a t  crime, although 
Committed abroad, i s  one f o r  which  a n  indictment  would l i e  i n  
t h i s  count ry ,  6' 
when conduct abroad is  t o  be made a ciime under Eng l i sh  l a w  is 
t h a t  t h e  l e g i s l a t i o n  d e a l i n g  w i t h  t h a t  crime should s p e c i f i c a l l y  
so provide,  w i t h  any l i m i t a t i o n s  ( f o r  example, a s  t o  t h e  s t a t u s  
of t h e  of fender )  as  may be a p p r o p r i a t e  t o  a p a r t i c u l a r  of fence .  
There w i l l  t hen  be no problem i n  determining whether  conduct 
abroad does c o n s t i t u t e  a crime under  Engl ish l a w  and no f u r t h e r  
problem i n  d e c i d i n g  whether a conspi racy  here ts commit such a 
crime is  also c o n t r a r y  t o  Engl ish l a w .  As t o  c o n s p i r a c i e s  
abroad t o  commit of fences  i n  England, we take t h e  view t h a t  
such c o n s p i r a c i e s  should not  c o n s t i t u t e  offences i n  Engl i sh  
Law u n l e s s  o v e r t  acts  pursuant  t h e r e t o  take place i n  England. 

We t h i n k  t h a t  t h e  proper  method t o  be employed 

A t t e m p t s  and Inc i tement  

(1 )  The p r e s e n t  Law 

97 Attempts and inc i tement  t o  commit crimes may a l s o  possess. 
a f o r e i g n  element where t h e  conduct c o n s t i t u t i n g  t h e  attempt or 
i nc i t emen t  QCCUFS, i n  w h o l e  o r  p a r t ,  i n  a country o t h e r  than 
t h a t  i n  which i t  i s  intended t h a t  t h e  crime shall be c o m i t t e d .  
Apart  from s e c t i o n  4 of t h e  o f f e n c e s  a g a i n s t  t h e  Person A c t  1861, 

6 0 .  [I9571 A.C. 602,  6 3 4 .  
61. We would inc lude  t h e  tPextended t e r r i t o r y 1 1  under o u r  proposal  

set  out  i n  para .  16 w i t h i n  ' I t h i s  eountrylt,  
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there  i s  an almost complete absence of a u t h o r i t y  upon t h i s  

matter,  b u t  q u e s t i o n s  very s i m i l a r  t o  those  a f f e c t i n g  t h e  
place of commission of a crime and c o n s p i r a c i e s  w i t h  a f o r e i g n  
element may a r i s e  i n  t h i s  c o n t e x t .  Again, t h e  c r i m i n a l  law of 
t h e  two c o u n t r i e s  may d i f f e r  a s  t o  t h e  c o n s t i t u e n t  e lements  of 
t h e  crime o r  a s  t o  grounds of j u s t i f i c a t i o n  and excuse. 

6 2  ( 2 )  Proposed C l a r i f i c a t i o n  of t h e  Law 

98.  W e  t h i n k  t h a t  o u r  obse rva t ions  a s  t o  t h e  p lace  of 
commission of a crime a r e  r e l e v a n t  i n  cons ide r ing  a t t e m p t s  
and inc i t emen t  bu t  there a r e ,  i n  a d d i t i o n ,  c e r t a i n  f u r t h e r  
problems t o  be cons idered .  The f irst  of these is  whether an 
a t tempt  o r  inc i tement  abcoad t o  commit an o f f ence  i n  England 
which ,  i f  committed abroad,  would not  c o n s t i t u t e  an o f f ence  
a g a i n s t  t h e  l o c a l  law, should be t r i a b l e  i n  England. We t h i n k  
t h a t  i t  should not  and t h a t  a safeguard t o  ensure t h i s  r e s u l t  
could be provided by e n a c t i n g  t h a t ,  i f  t he  "completed" crime 
i s  not  an o f f ence  where t h e  a t tempt  o r  inc i tement  takes place,  
such a n  a t t e m p t  o r  inc i tement  s h a l l  not  be an o f f ence .  Secondly, 
there are ,  a s  t h i s  Paper has  e a r l i e r  demonstrated,  a number of 
o f f e n c e s  i n  r e l a t i o n  t o  which Engl i sh  l a w  o p e r a t e s  ex t r a -  
t e r r i t o r i a l l y .  The problem i s  whether  a t t e m p t s  o r  inc i t emen t s  
abroad t o  commit such o f fences  abroad should be o f fences  by 
Engl i sh  l a w .  We t h i n k  t h a t  they  should be o f f ences  only  i n  
a l i m i t e d  number of cases which  can be descr ibed  broadly a s  
t h o s e  i n  which t h e  crimes attempted o r  i n c i t e d  have so c l o s e  
a connec t ion  w i t h  Engl i sh  i n s t i t u t i o n s  o r  p o l i c y  a s  t o  j u s t i f y  
special  t r ea tmen t .  For example, we t h i n k  i t  r i g h t  t h a t  a t tempts  
o r  i nc i t emen t s  abroad t o  commit o f f ences  a g a i n s t  t h e  Foreign 
Enlistmenr; A c t  1870 should be treated as  a special c a s e  
j u s t i f y i n g  t h e  a p p l i c a t i o n  of t h e  Engl i sh  c r i m i n a l  l aw.  
S i m i l a r l y ,  a t t empt s  o r  inc i t emen t s  abroad t o  commit an o f fence  
which,  by v i r t u e  of s e c t i o n  l ( 5 )  of t h e  P e r j u r y  A c t  1911, i s  an 
of fence  of p e r j u r y  should be dea l t  w i t h  by Engl i sh  law, whether 
o r  not  t h e  person a t t empt ing  o r  i n c i t i n g  i s  a B r i t i s h  s u b j e c t .  
The t h i r d  problem l i e s  i n  t h e  t rea tment  of a t t empt s  or 
i nc i t emen t s  i n  England t o  commit o f f ences  abroad. We th ink  

6 2 .  Quest ions  concerning t h e  d e f i n i t i o n  of a t t e m p t s  and 
inc i t emen t s  w i l l  be considered by t h e  Law Commission's 
Working P a r t y  on t h e  General  P r i n c i p l e s  of t h e  Criminal  
Law ( s e e  Law Commission's Second Programme LAW COM. No.14, 
I t e m  X V I I I  ( 1 ) )  and a r e ,  t h e r e f o r e ,  treated a s  o u t s i d e  
t h e  scope of t h i s  Paper.  



t h a t  t h e  g e n e r a l  p r i n c i p l e  should  be t h a t  such  conduct  shou ld  
n o t  be t r i a b l e  i n  England u n l e s s  t h e  l a w  h a s  made a spec i f ic  
p r o v i s i o n  t o  t h a t  e f fec t .  Such p r o v i s i o n s  are  a t  p r e s e n t  t o  

and,  so f a r  a s  i n c i t e m e n t  t o  murder i s  conce rned ,  s e c t i o n  4 
be found i n  s e c t i o n  13 (d )  of t h e  Dangerous Drugs A c t  1965 63 

of t h e  O f f e n c e s  a g a i n s t  t h e  Person  A c t  1861. 64 

99. I n  t h e  l i g h t  o f  t h e  f o r e g o i n g  o b s e r v a t i o n s ,  we propose  
t h a t : -  

( a )  S u b j e c t  t o  t h e  s a fegua rd  mentioned i n  t h e  

p r e c e d i n g  paragraph ( t h a t  i s ,  i n  cases where  
t h e  "completed" crime i s  n o t  a n  o f f e n c e  by 
t h e  l o c a l  l a w ) ,  an  a t t e m p t  o r  i n c i t e m e n t  
abroad t o  commit a crime i n  England shou ld  
c o n s t i t u t e  an o f f e n c e  a g a i n s t  E n g l i s h  l a w ,  

( b )  An a t t e m p t  o r  i n c i t e m e n t  abroad  t o  do an act 
abroad  which, by r e a s o n  o f  t h e  e x t r a t e r r i t o r i a l  
o p e r a t i o n  of E n g l i s h  l a w ,  i s  a n  o f f e n c e  unde r  
E n g l i s h  l a w ,  shou ld  be an o f f e n c e  by E n g l i s h  
l a w  i n  cases o n l y  where t h e  crime at tempted 
o r  i n c i t e d  has so  c l o s e  a c o n n e c t i o n  w i t h  
E n g l i s h  i n s t i t u t i o n s  o r  p o l i c y  a s  t o  j u s t i f y  
t h i s  t r e a t m e n t .  These e x c e p t i o n a l  cases 
should  be s p e c i f i e d  i n  t h e  r e l e v a n t  l e g i s l a t i o n .  

( c )  An a t t e m p t  o r  i n c i t e m e n t  here t o  commit a n  
o f f e n c e  of t h e  type  referred t o  i n  ( b )  shou ld  
c o n s t i t u t e  a n  o f f e n c e  i n  a l l  cases. 

( d )  I n  t h e  c a s e  of  o f f e n c e s  o t h e r  t h a n  t h o s e  
referred t o  i n  ( b ) ,  a n  a t t e m p t  o r  i n c i t e m e n t  
here t o  do a n  a c t  abroad  which ,  i f  done here, 
would be a n  o f f e n c e ,  shou ld  n o t  c o n s t i t u t e  
a n  o f f e n c e  u n l e s s  s p e c i f i c a l l y  so provided .  

C. Secondary P a r t i e s  t o  C r i m e s  w i t h  a F o r e i g n  Element 

( 1 )  The P r e s e n t  Law 

100. 

no problem s i n c e  a p e r s o n  i s  l i a b l e  as such  o n l y  if he is 
p r e s e n t  at, t h e  p l a c e  of  commission of  a crime o r  a t  least  
s u f f i c i e n t l y  n e a r  t o  g i v e  assistance t o  t h e  p r i n c i p a l  o f f e n d e r ,  

I n  t h e  p r e s e n t  c o n t e x t  atiders and a b e t t o r s  give rise t o  

6 3 .  S e e  para,, 79 above. 
6 4 .  See p a r a .  64 above. 
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a s i t u a t i o n  u n l i k e l y  t o  a r i se  where t h e  secondary p a r t i e s  a r e  
s i t ua t ed  i n  a country o t h e r  than  t h a t  i n  which t h e  s u b s t a n t i v e  
o f f ence  occurs .  The fo l lowing  paragraphs refer, therefore, 
on ly  t o  the  p o s i t i o n  of eounsePlors and p rocure r s .  The f e w  
r e l e v a n t  dec ided  cases appear  t o  es tabl ish the  fo l lowing  
p r i n c i p l e s :  - 

( a )  A person who by p n d u c t  abroad counse l s  OF 
procures  t h e  c ~ m i s s i o n  of a crime i n  England, 
i s  t r i a b l e  i n  England; but  t h i s  r u l e  seems 
only  t o  apply i f  he i s  a c i t i z e n  of t h e  United 
Kingdom sand Colonies ,65 OF otherwise  under t h e  
p r o t e c t i o n  of t h e  Crown. 

(la) A person who by conduct i n  England counse l s  o r  
procures  t h e  eomiss ion  of a crime abroad,  no t  
be ing  a crime by Engl ish l a w  because it  i s  

66 committed abroad, i s  no t  t r iab le  i n  England, 
There are c e r t a i n  s t a t u t o r y  except ions  t o  t h i s  
r u l e ,  t h e  c h i e f  of which are found i n  s e c t i o n s  
4 and 9 o f  t h e  Offences a g a i n s t  t h e  Person A c t  
1861 a s  affected by s e c t i o n  8 of t h e  Accessories 
and Abe t to r s  A c t  1861 67 

POI e The r e c e n t  d e c i s i o n  i n  & e  v, Mart, M i l P a r  8t Robert  
Mi l la r  Ltd.68 is  h e l p f u l  i n  providing modern a u t h o r i t y  f o r  
t h e  suggested p r i n c i p l e  ( a )  set out i n  t h e  preceding paragraph. 
I n  t h a t  case t h e  Court  of Appeal upheld t h e  d e c i s i o n  of 
F i s h e r  J. o v e r r u l i n g  a pre l iminary  p l e a  t h a t  t h e  Engl ish court 
had no j u r i s d i c t i o n  t o  e n t e r t a i n  an indictment  charg ing  t h e  
second defendant ,  a d i rec tor  of t h e  t h i r d  defendant  ( a  company) 
and t h e  t h i r d  defendant w i t h  a i d i n g ,  a b e t t i n g ,  c o u n s e l l i n g  and 
p rocur ing  t h e  f irst  defendant  ( a  l o r r y  d r i v e r )  t o  cause dea th  

65. E. v .  Johnson (8805) 7 E a s t  65; R e  v.  Jameson (1896) 2 Q . B .  
4.25; t h e s e  a u t h o r i t i e s  must now Ee read i n  t h e  liglht of the 
B r i t i s h  N a t i o n a l i t y  A c t  1948 but' t h e  l i m i t a t i o n  of c r i m i n a l  
l i a b i l i t y  to United Kingdom c i t i z e n s  under s.3 does not apgl: 
i n  t h e  case of o f f ences  a g a i n s t  s . l ( l ) ( c )  of t h e  Exchange 
C o n t r o l  A c t  1947 o r  s.482(5)  of t h e  Income and Corporat ion 
Taxes A c t  1970 ( s e e  pa ras .  60 and 61 ) .  

f o r  e x t r a d i t i o n  ( s e e  E x t r a d i t i o n  A c t  1873, s.3) . 66. v .  Godfrex [I9231 1 K.B. 24.; but  such a person i s  eligib.  

67. See para .  63 e t  se and a l s o  para. 79 (Dangerous Drugs A c t  
1965, s . l 3 ( d )  + 

68. [1970] 2 W.L.R. 541 and 552 ( C A . ) .  
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by dangerous d r i v i n g ,  an event  which was alleged t o  have 
occurred i n  England. The a l l e g a t i o n s  a g a i n s t  t h e  other  
defendants  were t h a t  t h e i r  conduct i n  Scot land ( i .e .  caus ing  
t h e  dr iver  t o  go on a journey i n t o  England w i t h  a v e h i c l e  
which they knew t o  be d e f e c t i v e )  made them secondary par t ies  
t o  t h e  d r ive r ' s  of fence .  C l e a r l y  t h e  case raises other 
d i f f i c u l t  problems, but  t h e  r u l i n g  on j u r i s d i c t i o n  suppor t s  
our  view of t h e  law.  

102. It  remains t o  cons ide r  t h e  soundness of t h e  r u l e  t h a t  
t h e  c o u n s e l l i n g  and procur ing  abroad of t h e  commission of a 
crime i n  England c o n s t i t u t e s  a crime i n  England only i f  t h e  
secondary p a r t y  i s  a c i t i z e n  of t h e  United Kingdom and Colonies  
or otherwise  under t h e  p r o t e c t i o n  of t he  Crown. A c o u n s e l l o r  
or procurer  i s  a pa r ty  t o  t h e  crime69 because he knowingly 
assists i n  t h e  commission of what he knows t o  be a crime which 
he i n t e n d s  and f o r e s e e s  w i l l  be committed. I n  p r i n c i p l e ,  
t h e r e f o r e ,  i t  would be logical  f o r  t h e  Engl i sh  p o u r t s  to 
e x e r c i s e  j u r i s d i c t i o n  ove r  c o u n s e l l o r s  and p rocure r s  of crimes 
committed i n  England whatever their  n a t i o n a l i t y ,  even though 
the conduct of those  p a r t i e s  occurred abroad. 70 
d i s t i n c t i o n  between i n c i t i n g  t h e  commission of  a crime and 
counse l l i ng  and procuring t h e  commission of a crime i s  so f i n e  
t h a t  i t  seems r i g h t  t h a t  t h e  q u a l i f i c a t i o n  which we sugges t  i n ^  
r e l a t i o n  t o  an inc i tement  t o  commit an  of fence  i n  England, 

But t h e  

where t h e  tfcompletedff crime does not  c o n s t i t u t e  an  of fence  
a g a i n s t  t h e  local  law,71 should a l s o , a p p l y  i n  t h e  case of 
counse l l i ng  and procur ing  such an O f f e h C e ,  no twi ths tanding  
t h a t  t h e  c o u n s e l l o r  or procurer  must, ex  hypothesi ,  know t h a t  
t h e  conduct which he is  a s s i s t i n g  c o n s t i t u t e s  an  offence under  
Engl i sh  l a w .  Even w i t h  t h i s  q u a l i f i c a t i o n ,  however, acceptance 
of t h e  g e n e r a l  p r i n c i p l e  pu t  forward above would probably 
involve an  ex tens ion  of t h e  c r i m i n a l  l a w  and we would, t h e r e f o r e ,  
welcome t h e  views of r e c i p i e n t s  of t h i s  Paper as t o  i t s  
a c c e p t a b i l i t y .  

69,  Accessor ies  and Abe t to r s  A c t  1861, s.8; Magistrates' Cour t s  

70. The po l i cy  of t h e  E x t r a d i t i o n  A c t  1873 ( s e e  s.3) and t h e  

71, See para. 99(a) .  

A c t  1952 s . 3 5 .  

F u g i t i v e  Offenders  A c t  1967 ( s . 3 )  makes no d i s t i n c t i o n  
between p r i n c i p a l  o f f e n d e r s  and secondary par t ies  t o  of fences .  



( 2 )  Proposed Changes and C l a r i f i c a t i o n  of t h e  Law 

103. We propose t h a t  i t  should be enacted t h a t : -  

( a )  save where t h e  s u b s t a n t i v e  of fence  i s  not  an 
of fence  by t h e  l o c a l  law, conduct abroad 
which amounts t o  counse l l i ng  and procuring 
t h e  commission of a crime i n  England should 
be an of fence  a g a i n s t  Engl i sh  l a w ;  but  

(b) s u b j e c t  t o  any j u s t i f i a b l e  s t a t u t o r y  except ions ,  
conduct i n  England which amounts t o  counse l l i ng  
and procur ing  t h e  commission of  a crime abroad, 
which ,  because it i s  committed abroad,  i s  not 
an of fence  a g a i n s t  Engl i sh  law, should not  be 

an o f f ence ,  

D. Double Jeopardy i n  C r i m e s  w i t h  a Foreign Element 

( 1 )  The Presen t  Law 

104. I n  t h i s  s e c t i o n  w e  u s e  t h e  express ion  "double jeopardy" 
t o  cover  a l l  cases i n  which a p l ea  of a u t r e f o i s  convic t  o r  
a u t r e f o i s  a c q u i t  o r  a defence of res j u d i c a t a  o r  e s toppe l  
would or m i g h t  be sus t a ined .  72 
i n  t h i s  Paper t o  examine t h e  l a w  r e l a t i n g  t o  t h e  substance of  
such pleas o r  defences.  T h i s  f a l l s  w i t h i n  t h e  work which i s  
being undertaken by t h e  Law Commission's Working P a r t y  on t h e  
General  P r i n c i p l e s  of t h e  Cr imina l  Law, 73 
d i scuss ion  w i l l ,  therefore ,  be l i m i t e d  t o  t h e  a p p l i c a t i o n  of 
p r i n c i p l e s  concerning double jeopardy (however these may be 

We are n o t ,  however, concerned 

The present  

def ined)  t o  crimes w i t h  a f o r e i g n  element,  7 4  

105, Such scan ty  Engl ish a u t h o r i t y  a s  e x i s t s  suppor t s  t h e  
view t h a t  t h e  plea of double jeopardy i s  open t o  a n  accused 
person upon h i s  t r i a l  i n  England i n  any case i n  which he has  
been previous ly  t r i ed  and a c q u i t t e d  o r  convicted f o r  t h e  same 
o r  a corresponding of fence  by a f o r e i g n  c o u r t  of  competent 
j u r i ~ d i c t i o n , ~ ~  It appears t o  be es tab l i shed  t h a t  an  Engl i sh  

7 2 .  On a l l  these matters see 8. v. Connelly [1964] A.C. 1254; and 
t h e  r e c e n t  ca se  of U . S .  Government v .  Atkinson [1969] 
3 W.L.R. 1074; [1969] 3 A l l  E.R. 1317, D.C. and H.L. 

7 3 .  Law Commission's Second Programme I t e m  X V I I I  ( 1 )  LAW C a .  
No. 14 and see Law Commission's Working Pape r  No. 17 
"Cod i f i ca t ion  of t h e  Criminal  Law - General P r i n c i p l e s  - 
The F i e l d  of Inquiry ' ' ,  p.10, Sub jec t  6 .  

74 .  For a comprehensive r ecen t  examination of double jeopardy 
see Prof .  F r i e d l a n d ' s  volume so e n t i t l e d ,  (1969) O . U . P .  

75. See R. v. Roche (1775) 1 Leach 134 and t h e  e d i t o r i a l  no te  
i n  tKe English Repor ts  thereon ,  r e f e r r i n g  t o  t h e  e a r l i e r  
view expressed i n  - R. v .  Mutchinson (1677) 3 Keb. 785. 
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c o u r t  w i l l  accept a s  a basis  f o r  a p l e a  of a u t r e f o i s  acquit  
an a c q u i t t a l  by a f o r e i g n  cour t  having t e r r i t o r i a l  j u r i s d i c t i o n  
over  t h e  of fence .  There appears t o  be no d i r ec t  a u t h o r i t y  
upon t h e  e f fec t  of a plea of a u t r e f o i s  conv ic t ,  bu t  i t  i s  
submitted t h a t  t h e  same p r i n c i p l e  would apply.  I n  S tephen ' s  
Digest of C r i m i n a l  Law76 i t  i s  stated "A plea of a u t r e f o i s  
conv ic t  o r  a u t r e f o i s  a c q u i t  i s  s u s t a i n e d  by proof of a prev ious  
conv ic t ion  o r  a c q u i t t a l  i n  a f o r e i g n  cour t "  and t h e  same view 
is  expressed by Kenny. 

806. 
A ~ g h e t , ~ ~  a case i n  wh ich  t h e  f a c t s  were unusual.  
was a Belgian s o l d i e r  who had come t o  England on a special  
mission.  There was a Convention between England and Belgium 
g i v i n g  each country exc lus ive  j u r i s d i c t i o n  over  i t s  armies i n  
t h e  f i e l d ,  a l though it  d i d  not  by t h e  l e t t e r  of i t s  terms 
cover  t h e  s i t u a t i o n  which a r o s e  i n  t h i s  case. I n  London t h e  
defendant wounded a Belgian fe l low-sold ie r  and w a s  handed o v e r  
t o  t h e  Belgian a u t h o r i t i e s  t o  be tried by cour t -mar t ia l  o u t  of 
England, H e  w a s  there t r ied  and a c q u i t t e d  on grounds of a 
defence which would not  have been recognised i n  England. On 
r e t u r n  t o  England he was i n d i c t e d  on f o u r  counts  of wounding 
and w a s  convicted on one count of unlawful wounding and 
sentenced t o  imrpisonment. The conv ic t ion  w a s  quashed on 
appeal,  on t h e  ground t h a t  i t  w a s  u n j u s t  t o  t r y  t h e  a p p e l l a n t  
aga in  i n  England. But i t  may be t h a t  t h e  r a t i o  dec idendi  w a s  
t h a t  t he  B r i t i s h  a u t h o r i t i e s  had waived t h e i r  primary r i g h t  t o  
t r y  t h e  a p p e l l a n t  and t h a t ,  accord ingly ,  it would be u n f a i r  t o  
re-assert j u r i s d i c t i o n .  

107. 
referred t o  i n  paragraph 108 there are two s t a t u t o r y  r e f e r e n c e s  
t o  t h i s  mat ter .  The f irst  is  i n  s e c t i o n  4(  l j  of t h e  V i s i t i n g  
Forces  A c t  1952, which  provides  t h a t : -  

77 

The only r ecen t  a u t h o r i t y  on t h e  m a t t e r  i s  E. v.  
The defendant  

Apart  from l e g i s l a t i o n  r e l a t i n g  t o  t h e  'Armed Forces  

1) ,.. where a person has  been t r i ed  by a s e r v i c e  
c o u r t  of a country t o  which t h i s  s e c t i o n  a p p l i e s  
i n  t h e  e x e r c i s e  of t h e  powers referred t o  i n  
subsec t ion  ( 1 )  of s e c t i o n  two of t h i s  A c t ,  he 
s h a l l  no t  be t r i e d  f o r  t h e  same crime by a 
United Kingdom cour t  ." 

The second is  i n  s e c t i o n  4 ( 2 )  of t h e  F u g i t i v e  Offenders  A c t  1967 

76. (1883) p . 9 4 ,  A r t i c l e  25. 
77. Ou t l ine  of t h e  Cr imina l  Law, 19 th  ed.  (1966) p.605. 
78. (1919)  13 C r i m .  App. Rep. 101. 
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, -  

which  provides t h a t  a person accused of a n  of fence  s h a l l  not  
be r e tu rned  under t h e  A c t  i f  i t  i s  shown t h a t ,  i f  charged 
w i t h  t h a t  o f fence  i n  t h e  United Kingdom, he would be e n t i t l e d  
t o  be discharged "under any r u l e  of l a w  r e l a t i n g  t o  previous  
c o n v i c t i o n  o r  a c q u i t t a l t 1 .  

108. The l e g i s l a t i o n  upon t h i s  ques t ion  r e l a t i n g  t o  t h e  
Armed Forces  of the  Crown w a s  rev ised  a s  r e c e n t l y  a s  1966 
when, by t h e  Armed Forces  A c t  o f  t h a t  year, s i g n i f i c a n t  
changes w e r e  made. The r e s u l t i n g  s t a t u t e  law on double 
jeopardy,  as  it o p e r a t e s  between m i l i t a r y  and c i v i l  c o u r t s  
i n  respect of service personnel ,  appears t o  restate what  we 
b e l i e v e  t o  be t h e  p o s i t i o n  a t  common l a w .  Accordingly, i t  
may be h e l p f u l  t o  c o n s i d e r  b r i e f ly  t h e  r e l e v a n t  p rov i s ions  
of t h e  Army and A i r  Force Acts 1955 and t h e  Naval D i s c i p l i n e  
A c t  1957, a l l  a s  amended by t h e  Armed Forces A c t  1966. 

109. We examine first t h e  l e g i s l a t i o n  t o  cons ider  to  what 
e x t e n t  i t  protects s e r v i c e  personnel  a g a i n s t  proceedings 
under m i l i t a r y  l a w  a f te r  they  have been t h e  s u b j e c t  of 
proceedings before t h e  c i v i l  c o u r t s .  Sec t ion  134(1) o f  t h e  
Army A c t  1955, as  amended by s e c t i o n  26(3) of t h e  Armed Forces 
A c t  1966, provides:-  

"Where a person s u b j e c t  t o  m i l i t a r y  l a w  
(a)  

(aa)  

has been t r i ed  f o r  an o f f ence  by a competent 
c i v i l  c o u r t ,  wherever s i t u a t e d  . . .; o r  
has had an o f f e n c e  committed by h i m  taken 
i n t o  cons ide ra t ion  when being sentenced by 
a compeEent c i v i l  c o u r t  i n  t h e  United Kingdom ...; 
o r  

(b) ...; o r  

he s h a l l  no t  be l i ab l e  i n  respect of t h a t  o f fence  
t o  be t r ied  by c o u r t  martial o r  t o  have t h e  case 
dealt  w i t h  summarily by ' h i s  commanding of f icer  o r  
t h e  a p p r o p r i a t e  s u p e r i o r  a u t h o r i t y O t t  79 

(c) 0 . 0 ;  

For t h e  purposes  of t h i s  s e c t i o n  (as amended) t l c i v i l  couP'ttt 
means 'la c o u r t  of ordinary c r i m i n a l  j u r i sd i c t ion t f8 '  and i n  t h e  
present con tex t  ex tends  t o  such c o u r t s  o u t s i d e  Her Majesty's 
dominions. The p rov i s ions  of s e c t i o n  134( 1 ) of t h e  A i r  Force 
A c t  1955, a l s o  amended by s e c t i o n  26 of  t h e  A c t  of 1966, are 

79. 

80. See ss. 225 of t h e  Army A c t  1955 and t h e  A i r  Force A c t  1955. 

s. 134( 1 ) a l s o  covers previous  proceedings under  mi l i t a ry  
l a w  and t h e  par ts  omi t ted  i n  the  quo ta t ion  relate t o  these. 

61 
\ 



p r e c i s e l y  t h e  same a s  those  of  t h e  Army A c t ,  but  t hose  of 
t h e  Naval D i s c i p l i n e  Act 1957, s e c t i o n  129(2) ,  as  amended 
by s e c t i o n  35 of t h e  Armed Forces A c t  1966, are somewhat 
d i f f e r e n t .  They read:- 

. "Where a person s u b j e c t  t o  t h i s  A c t  i s  a c q u i t t e d  
o r  convic ted  of an o f f ence  on t r i a l  by a c i v i l  
c o u r t ,  wherever s i t u a t e d ,  he s h a l l  not  subsequent ly  
be t r i e d  under t h i s  A c t  f o r  t h e  same, o r  s u b s t a n t i a l l y  
t h e  same, offence."  

"A c i v i l  cour t"  has  t h e  same meaning a s  under s e c t i o n  134(1) 
( a s  amended) of t h e  Army and A i r  Fo rce 'Ac t s  1955. 81 
p resen t  purposes w e  do not  t h i n k  t h a t  any s i g n i f i c a n c e  
a t taches t o  t h e  f a c t  t h a t  t h e  1955 A c t s  (as  amended) refer t o  
!'a competent c i v i l  cou r t "  w h i l e  t h e  1957 A c t  ( a s  amended) 
refers only t o  "a c i v i l  cou r t "  o r  t h a t  t h e  former A c t s  do not 
u se  t h e  words of t h e  l a t t e r  A c t ,  '!the same, o r  s u b s t a n t i a l l y  
t h e  same of fence" ,  

For 

1 1 0 .  The  l e g i s l a t i o n  c o n t a i n s  o t h e r  p rov i s ions  which are 
designed t o  p r o t e c t  s e r v i c e  personnel  a g a i n s t  t r i a l  i n  t h e  
c i v i l  c o u r t s  - of t h e  U n i t e d  Kingdom - a f t e r  they have been 
d e a l t  w i t h  under s e r v i c e  d i s c i p l i n e . 8 2  For  t h e  purposes of 
t h i s  Paper,  however, we  do not  cons ide r  it necessary t o  under- 
take an a n a l y s i s  of these p rov i s ions .  

( 2 )  Proposed C l a r i f i c a t i o n  of t h e  Law 

1 1  1 .  I n  ou r  opin ion ,  t h i s  r ecen t  l e g i s l a t i o n  provides  an 
a p p r o p r i a t e  p a t t e r n  which  may be a p p l i e d  g e n e r a l l y  f o r  t h e  
avoidance of double jeopardy i n  t h e  case of persons charged 

w i t h  o f f ences  c o n t a i n i n g  a f o r e i g n  element. We propose t h a t  
p r o v i s i o n s  should be made t o  t h e  effect  t h a t  a person who 
has been convicted o r  a c q u i t t e d  on trial8' by a competent 
c o u r t  , wherever s i t u a t e d ,  should not  be t r i e d  subsequent ly  
by any c o u r t  i n  England f o r  t h e  same, o r  s u b s t a n t i a l l y  the  
same, of fence  . 

81. s.135(1) of t h e  Naval D i s c i p l i n e  A c t  1957. 
82.  See t h e  Armed Forces  A c t  1966 s.25 and t h e  Naval D i s c i p l i n e  

A c t  1957 s.129(1) ( a s  amended by s.35 of t h e  Armed Forces 
A c t  1966). 

83. Leaving f o r  c o n s i d e r a t i o n  by t h e  Law Commission's Working 
P a r t y  on t h e  C r i m i n a l  Law t h e  q u e s t i o n  whether t h e  cond i t ions  
f o r  ope ra t ion  of  t h e  double jeopardy p r i n c i p l e  can  be 
s a t i s f i ed  by tes t s  o t h e r  than a c q u i t t a l  o r  c o n v i c t i o n  on 
t r i a l .  
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v SUMMARY OF QUESTIONS AND PROVISIONAL PROPOSALS 

112. We now come t o  a comprehensive summary, i n  g e n e r a l  terms, 
of t h e  ques t ions  a r i s i n g  from our  examination of t h i s  branch of 
t h e  l a w  which we t h i n k  need t o  be posed; and ,  i n  r e l a t i o n  t o  
each  of them, we i n d i c a t e  ou r  p r o v i s i o n a l  answer which we  would 
emphasise again84 i s  only t e n t a t i v e  i n  c h a r a c t e r  and designed 
mainly t o  focus  d i s c u s s i o n  on t h e  p o i n t s  raised. We welcome 
sugges t ions  a s  t o  other  p o i n t s  which  are f e l t ,  i n  t h e  con tex t  
of t h i s  s u b j e c t ,  t o  r e q u i r e  c o n s i d e r a t i o n  a s  w e l l  as  any 
comment o r  cri t icisms upon our  p r o v i s i o n a l  proposa ls .  

Paras. 

1 .  Q. Is  it r i g h t  t o  r e t a i n  the  g e n e r a l  r u l e  t h a t  3- 7 
a p p l i c a t i o n  of Engl i sh  c r i m i n a l  law i s  

t e rri t  o r  i a  l? 

A. I n  o u r  opin ion ,  yes; but  t h e  g e n e r a l  r u l e  8 
must be subjec t  t o  some except ions  and 
q u a l i f i c a t i o n s .  The p re sen t  except ions  and 
q u a l i f i c a t i o n s  are set out  i n  t h e  second 
P a r t  of t h i s  Paper.  Our proposa ls  involve  
some changes which are  ind ica t ed  i n  t h e  

Ques t ions  and Answers below. 

2 .  Q. How should t e r r i t o r y  and, i n  p a r t i c u l a r ,  9-15 
n a t i o n a l  and t e r r i t o r i a l  waters  be def ined? 

A. We favour  t h e  e n t i r e  a b o l i t i o n  of Admiralty 16 
j u r i s d i c t i o n ,  t h e  r e p e a l  of t h e  f e w  surviv-  
i n g  s t a t u t e s  r e l a t i n g  g e n e r a l l y  t o  o f f e n c e s  
a t  sea and of t h e  T e r r i t o r i a l  Y a t e r s  
J u r i s d i c t i o h  A c t  1878. W e  propose t h e i r  
replacement by a g e n e r a l  s t a t u t o r y  p rov i s ion  
ex tending  t o  any o f fence  committed i n  a 
de f ined  a r e a  of water ad jacen t  t o  England 
and Wales, t h a t  area t o  be d iv ided  i n t o  
two p a r t s ,  n a t i o n a l  and t e r r i t o r i a l  waters. 
T h i s  w i l l  n e c e s s i t a t e  de te rmina t ion  of t h e  
base l i n e  from which t e r r i t o r i a l  waters a r e  
t o  be measured and which ,  a t  t h e  same t i m e ,  
w i l l  form t h e  outward l i m i t  of n a t i o n a l  
wa te r s .  For t h i s  purpose,  t h e  s t a t u e  should 

84. See para .  2 .  



P a r a s .  

3 .  

4. 

prov ide  f o r  t h e  base  l i n e  t o  be de te rmined ,  
a s  a g e n e r a l  r u l e ,  e i t h e r  by reference t o  
t h e  low w a t e r  l i n e  a l o n g  t h e  c o a s t  o r  by 
r e f e r e n c e  t o  s t r a i g h t  l i n e s  a c r o s s  bays ,  
es tuar ies  and o t h e r  i n l e t s .  A s c h e d u l e  t o  
t h e  s t a t u t e  shou ld  p rov ide  f o r  - 
( a )  any e x c e p t i o n s  t o  t h e  g e n e r a l  r u l e  which 

would r e q u i r e  i d e n t i f i c a t i o n  by 
s p e c i f i e d  c o - o r d i n a t e s  of l a t i t u d e  and  
l o n g i t u d e  and 

( b )  o t h e r  i n s t a n c e s ,  i f  any,  w h i c h  form an  
e x c e p t i o n  t o  t h e  g e n e r a l  r u l e  w h e r e  
j u r i s d i c t i o n  i s  c la imed o v e r  a 
p a r t i c u l a r  area of water.  

Admira l ty  cha r t s ,  which  a r e  p r e p a r e d  and 
p u b l i s h e d  unde r  a u t h o r i t y ,  s h o u l d  p r o v i d e  
c o n c l u s i v e  ev idence  of t h e  da t a  t h e r e i n  
f o r  t h e  purpose  of  d e t e r m i n i n g  i n  any 
p a r t i c u l a r  case where t h e  low water  l i n e  i s  
s i t u a t e d .  The s t a t u t e  should  c o n t a i n  a n  
e n a b l i n g  p r o v i s i o n  f o r  a l t e r a t i o n  of t h e  

base  l i n e  and of t h e  outward l i m i t  o f  
t e r r i t o r i a l  waters  by O r d e r  i n  Counc i l .  

Q.  Should r e c e n t  l e g i s l a t i o n  r e f e r r e d  t o  i n  
pa rag raph  18 e x t e n d i n g  t h e  area of o p e r a t i o n  
of E n g l i s h  c r i m i n a l  l a w  w i t h  a s p e c i f i c  
o b j e c t  ( i n t e r n a t i o n a l  o r  n a t i o n a l )  be . 

r e t a i n e d ?  

A. I n  o u r  v i e w  y e s ,  s u b j e c t  t o  r ep lacemen t  i n  
a p p r o p r i a t e  cases of  r e f e r e n c e s  t o  t e r r i t o r i a l  
waters by r e f e r e n c e s  t o  t h e  area of water 
a d j a c e n t  t o  England and Wales described i n  
2A. 

18 

19 

Q. Should  t h e r e  be new l e g i s l a t i o n  r e l a t i n g  t o  20-25 
o f f e n c e s  on B r i t i s h  s h i p s ?  

A.  W e  t h i n k  t h a t  there should  be a g e n e r a l  
enactment  r e p e a l i n g  p r e v i o u s  l e g i s l a t i o n  
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Paras .  

5. 

7. 

o t h e r  t han  s p e c i f i c  o f f ences  under t h e  
Merchant Shipping A c t s  ( s ave  those  mentioned 
below) and apply ing  Engl i sh  c r imina l  l a w  t o  
any of fence  committed by any person on a 
B r i t i s h  s h i p  o u t s i d e  t h e  normal domestic 
j u r i s d i c t i o n  of  t h e  United Kingdom c o u r t s ,  
and making such an o f fence  t r i a b l e  i n  
England. W e  propose the  repeal of s e c t i o n  
686 of t h e  Merchant Shipping A c t  1894 (see 
paragraph 22) and t h e  amendment of s e c t i o n  
687 (see paragraph 25) t o  l i m i t  i t s  
a p p l i c a t i o n  t o  those  employed on a B r i t i s h  
s h i p  a t  t h e  t i m e  of t h e  o f f ence  ( s e e  7A(d)).  

Q. Does s e c t i o n  l(1) of t h e  Tokyo Convention 
A c t  1967 adequate ly  cover the  l a w  r e l a t i n g  
t o  e x t r a t e r r i t o r i a l  o f f ences  on B r i t i s h  
a i r c r a f t ?  

A. We t h i n k  it  does,  bu t  would welcome views 
on t h e  u t i l i t y  of r e t a i n i n g  t h e  p rov i so  t o  
t h e  sub-section. 

Q. Should there be new j u r i s d i c t i o n a l  and 
procedura l  p rov i s ions  r e l a t i n g  t o  of f ences  
on B r i t i s h  s h i p s  and a i r c ra f t  and o t h e r  
e x t r a t e r r i t o r i a l  o f fences?  

A. I n  o u r  view, y e s ,  t o  t h e  e x t e n t  i n d i c a t e d .  

Q. Should there be new l e g i s l a t i o n  w i t h  regard 
t o  persons  who are rendered s u b j e c t  t o  e x t r a -  
t e r r i t o r i a l  j u r i s d i c t i o n  by reason of t h e i r  
pe r sona l  c i rcumstances? 

27-28 

29 

30-35 

36 

40 

A. We propose t h a t :  

( a )  s e c t i o n  42 of t h e  Naval D i s c i p l i n e  
A c t ,  1957 should be brought i n t o  l i n e  
w i t h  s e c t i o n  70 of t h e  Army A c t  1955 
and s e c t i o n  70 of t h e  A i r  Force A c t  1955; 

there  should be specific s t a t u t o r y  
p r o v i s i o n  w i t h  regard t o  t h e  requirement 
o r  non-requirement of t h e  consent of t h e  

( b )  

65 
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Attorney G e n e r a l  o r  t h e  D i r e c t o r  of  
Publ ic  Prosecut ions  t o  t h e  i n s t i t u t i o n  
of proceedings under nava l  and m i l i t a r y  
law f o r  o f f ences  which  cannot  be 
proceeded a g a i n s t  before  t h e  c i v i l  
c o u r t s  w i thou t  such c o n s e n t ;  

( c )  c i v i l i a n s  sub jec t  t o  naval  or  m i l i t a r y  
d i s c i p l i n e  should be e n t i t l e d  t o  claim 
t r i a l  by t h e  c i v i l  c o u r t s  i n  t h e  United 
Kingdom f o r  i n d i c t a b l e  o f f e n c e s  committed 
abroad otherwise than  i n  w a r  o r  under  
a c t i v e  service cond i t ions ;  

44 

(d )  s e c t i o n  686 of t h e  Merchant Shipping A c t ,  45 

amended; and o f f e n c e s  on B r i t i s h  s h i p s  26 

( s e e  4A); 

1894 should be repea led  and s e c t i o n  687 

should be t h e  s u b j e c t  of new l e g i s l a t i o n  

( e )  s u b j e c t  t o  t h e  p o s s i b l e  excep t ion  
i n d i c a t e d  i n  paragraph 2 4 ,  t h e  new 
l eg i s l a t ion  referred t o  i n  ( d )  should 
no t  c o n t a i n  any p rov i s ions  r e l a t i n g  t o  
o f f ences  committed by B r i t i s h  s u b j e c t s  
on f o r e i g n  s h i p s ;  

( f )  o f f e n c e s  by Crown s e r v a n t s  committed 
abroad should be dea l t  w i t h  by new 
p rov i s ions  on t h e  l i n e s  of s e c t i o n  31 
of  t h e  Criminal  J u s t i c e  A c t  1948. The 
Governors of P l a n t a t i o n s  A c t  1698, t h e  
C r i m i n a l  J u r i s d i c t i o n  A c t  1802 and 
s e c t i o n - 1 4  of t h e  S a l e  of O f f i c e s  A c t  
1809 should be r epea led ;  

(g)  t h e  precise classes of persons  l i a b l e  
t o  p rosecu t ion  under s e c t i o n  lO(1) of 
t h e  Off ic ia l  S e c r e t s  A c t  l9ll should be 

more c l e a r l y  def ined;  

c o n s i d e r a t i o n  should be given t o  t h e  
d e s i r a b i l i t y  of making specif ic  
p rov i s ion  f o r  e l e c t i o n  o f f e n c e s  committed 
abroad. 

(h) 

23 

48 

55 

58 

66 



8. Q.  Does t h e  l a w  r e l a t ing  t o  piracy and k indred  
o f fences  r e q u i r e  a l t e r a t i o n  o y x t e n s i o n ?  

A .  I n  o u r  opin ion ,  there i s  a comprehensive 
d e f i n i t i o n  of p i r acy  j u r e  gentium i n  
s e c t i o n  4 of t h e  Tokyo Convention Act 1967, 
which should not.be a l t e r e d .  We th ink ,  
however, t h a t  there i s  an u rgen t  need f o r  
modern l e g i s l a t i o n  d e a l i n g  w i t h  v io l ence  
on t h e  p a r t  of t h e  complement ( i n c l u d i n g  
passengers)  of a B r i t i s h  vessel  o r  a i rc raf t  
directed a g a i n s t  t h e  v e s s e l  o r  a i r c r a f t  o r  
cargo  and w i t h  r e v o l t  o r  conspiracy t o  
r e v o l t ,  and v io l ence  a g a i n s t  t h e  o f f i c e r s  
of a s h i p  o r  a i r c ra f t .  We propose t h a t  t h i s  

. l e g i s l a t i o n  should replace a l l  t h e  su rv iv ing  
s t a t u t e s  concerning p i r acy  ( o t h e r  than  t h e  
A c t  o f  1967) .  

9 .  Q. Does t h e  l a w  r e l a t i n g  t o  t h e  de te rmina t ion  
of t h e  p lace  of t h e  commission of a crime 
r e q u i r e  r ev i s ion?  

A .  We have made p r o v i s i o n a l  proposa ls  f o r  i t s  
reform on t h e  fo l lowing  broad l i n e s :  

( a )  where any a c t  o r  omission o r  any event  
which c o n s t i t u t e s  a p re sc r ibed  element 
of an o f f ence  occurs  i n  England o r  
Wales, t h a t  o f fence  s h a l l  be deemed t o  
have been committed there ,  even i f  

o t h e r  e lements  of t h e  o f f ence  t a k e  
p lace  o u t s i d e  England and Wales; 

(b) ( a )  s h a l l  no t  apply when caus ing  t h e  
event  i s  not  an o f f ence  under t h e  l o c a l  
l a w  ( i . e .  t h e  law of t h e  p l ace  where 
conduct caus ing  t h e  event occurs )  and 
such event  i s  caused i n  England o r  
Wales by conduct elsewhere, u n l e s s  t h e  
person charged intended t o  cause t h e  
event  i n  England o r  Wales; 

o u r  proposa ls  a s  t o  venue, p rocess  and 
o t h e r  procedura l  m a t t e r s  made i n  
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10. Q. 

A .  

1 1 .  Q. 

A .  

paragraph 36 should apply t o  c a s e s  
covered by ( a )  and (b)  . 

Should t h e  l a w  r e l a t i n g  t o  conspiracy w i t h  
a f o r e i g n  element be a l t e r e d ?  

We have r e f r a i n e d  from expres s ing  any 
d e f i n i t e  view on t h i s  m a t t e r ,  pending 
proposa ls  r e l a t i n g  t o  c r i m i n a l  conspiracy 
now be ing  considered by t h e  Criminal  Law 
Revision Committee, but  we have given an 
i n d i c a t i o n  of w h a t  we regard a s  a s u i t a b l e  
approach t o  t h i s  ques t ion .  

Should t h e  l a w  r e l a t i n g  t o  o t h e r  inchoate  
crimes w i t h  a f o r e i g n  element be a l t e r e d ?  

We propose t h a t :  

except  i n  cases where t h e  ''completed" 
crime i s  not  a n  of fence  by t h e  local  
l a w ,  a n  a t tempt  o r  inc i t emen t ,  wherever 
i t  occur s ,  t o  commit a crime i n  England 
o r  Wales should c o n s t i t u t e  a n  o f f ence  
a g a i n s t  Engl i sh  l a w ;  but 

an a t tempt  or  inc i tement  abroad t o  do 
a n  ac t  abroad which,  by reason of  t he  
e x t r a t e r r i t o r i a l  ope ra t ion  of Engl ish 
l a w ,  i s  an o f fence  under  Engl ish l a w ,  
should c o n s t i t u t e  an o f f ence  i n  cases 
only where t h e  crime at tempted o r  
i n c i t e d  has so c l o s e  a connect ion w i t h  

Engl i sh  i n s t i t u t i o n s  o r  p o l i c y  a s  t o  
j u s t i f y  t h i s  course.  These excep t iona l  
cases should be s p e c i f i e d  i n  t h e  
r e l e v a n t  l e g i s l a t i o n ;  

an  a t tempt  o r  inc i tement  h e r e  t o  commit 
an  o f f ence  of t h e  type  r e f e r r e d  t o  i n  
(b) should c o n s t i t u t e  an  o f f ence  i n  a l l  
cases ;  but  

i n  o t h e r  c a s e s  an a t tempt  o r  inc i t emen t  
here t o  do an ac t  abroad which, i f  done 
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1 2 .  Q. 

A. 

13. Q. 

A. 

i n  England, would be an o f f ence  should 
not  c o n s t i t u t e  an of fence  u n l e s s  
spec i f ica l ly  so provided. 

What should be t h e  l a w  r e l a t i n g  t o  secondary 1 30- 1 0 2  
p a r t i e s  t o  crimes w i t h  a f o r e i g n  element? 

We propose that:: 1 0 3  

(a)  save where t h e  s u b s t a n t i v e  o f f ence  i s  
not  an o f f ence  by t h e  l o c a l  l a w ,  conduct 
abroad which amounts t o  c o u n s e l l i n g  and 
procur ing  t h e  commission of a crime i n  
England should be an o f f ence  a g a i n s t  
Engl i sh  l a w ;  bu t  

(b) s u b j e c t  t o  any j u s t i f i a b l e  s t a t u t o r y  
excep t ions ,  conduct i n  England which 
amounts t o  counse l l i ng  and procur ing  
t h e  commission of a crime abroad which,  

' because it  i s  committed abroad, i s  no t  
an o f f ence  a g a i n s t  Engl i sh  l a w ,  should 
no t  be an  of fence  i n  England. 

Does t h e  p re sen t  l a w  r e l a t i n g  t o  double 
jeopardy i n  crimes w i t h  a f o r e i g n  element 
r e q u i r e  amendment ? 

I n  o u r  opin ion ,  r e c e n t  l e g i s l a t i o n  r e l a t i n g  
t o  t h e  A r m e d  Forces  on t h i s  ques t ion  provides  
a u s e f u l  p a t t e r n ,  and we propose t h a t  

l e g i s l a t i o n  should be in t roduced  t o  provide 
t h a t  a person who has been convicted o r  
a c q u i t t e d  on t r i a l  by a competent c o u r t ,  
wherever s i t u a t e d ,  should no t  be t r i e d  

subsequent ly  by any c o u r t  i n  England f o r  t he  

same, o r  s u b s t a n t i a l l y  t h e  same, of fence .  

1 0 4 - 1  1 0  

1 1 1  


