


THE LAW COMMISSION 

c 

CODIFICATION OF THE CRIMINAL LAW 
GENERAL PRINCIPLES 

THE MENTAL ELEMENT I N  CRIME 

* 
1 .  The Working P a r t y ,  which i s  a s s i s t i n g  t h e  Commission 

i n  t h e  examination of t h e  g e n e r a l  p r i n c i p l e s  of  t h e  
c r imina l  l a w ,  have prepared t h i s  Working Paper  on t h e  
Mental  Element i n  C r i m e  a s  a basis  upon which t o  seek 
t h e  views of  t hose  concerned w i t h  t h e  c r i m i n a l  l a w .  

2 .  The Law Commission, i n  pursuance of i t s  p o l i c y  of consul t -  
i n g  a s  wide  a body of op in ion  a s  p o s s i b l e  be fo re  making 
recommendations, i s  pub l i sh ing  t h e  Working Paper and 
i n v i t i n g  comments upon i t .  

3 .  The Law Commission i s  i n  sympathy w i t h  t h e  primary 
purposes of t h e  Working P a r t y ' s  P ropos i t i ons ,  which 
4rne t o  se t  t h e  o b j e c t i v e s  t o  be a t t a i n e d  i n  r e l a t i o n  
LO t h e  requirement of  t h e  mental  element i n  crime and 
t o  d e f i n e  those s ta tes  of mind which are a c o n d i t i o n  
G-? c u i g a b i l i t y .  It should be poin ted  o u t ,  however, 
t h a t  t h e  Paper may c r e a t e  t h e  impression t h a t  t h e  
d e f i n i t i o n s  of specif ic  o f f ences  which come t o  be 

formulated i n  f u t u r e  l e g i s l a t i o n  w i l l ,  a s  a g e n e r a l  
r u l e ,  make no r e f e r e n c e  t o  t h e  mental  element r equ i r ed  
f o r  c u l p a b i l i t y ,  s i n c e  t h i s  requirement would be m e t  
by p rov i s ions  of gene ra l  a p p l i c a t i o n  implementing t h e  
p ropos i t i ons .  I t  i s  appreciated t h a t  t h i s  is  only one 
of s e v e r a l  p o s s i b l e  d r a f t i n g  techniques  which  might be 
followed and a s  between these t h e  Law Commission has 

formed no op in ion  a t  t h i s  s t a g e .  

4 .  We have not  s e t  ou t  a l i s t  of ques t ions  t o  which we 
seek answers as t h e  s u b j e c t  i s  not  r e a d i l y  s u s c e p t i b l e  
of being dea l t  w i t h  i n  t h i s  way. We are,  however, 
anxious t o  have any g e n e r a l  o b s e r v a t i o n s  on t h e  
o b j e c t i v e s  and t h e  approach contained i n  t h e  Paper  and 

* $or  i t s  meriibei-ship see p . i i i .  
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views and comments upon t h e  P r o p o s i t i o n s  and t h e  

D e f i n i t i o n s ,  a l l  of which appear i n  large type .  
Communications should be addressed t o :  

J . C . R .  F ie ldsend ,  
Law Commission, 
Conquest House, 
37/38 John S t r e e t ,  
Theobalds Road, 
London WClN 2BQ 

and i t  would be h e l p f u l  t o  u s  i f  we could have any 
obse rva t ions ,  views o r  comments by 1st Janua ry ,  1971. 
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CODIFICATION OF THE CRIMINAL LAW 
GENER4L PRINCIPLES 

THE MENTAL ELEMENT I N  CRIME 

INTRODUCTION 

Scope and A i m s  of t h e  Paper 

1 .  I n  Working Paper No. 17, we reviewed t h e  main t o p i c s  
wh ich  i n  ou r  view would recpire c o n s i d e r a t i o n  before  any 
a t t e m p t  was made t o  fo rmula t e  t h e  g e n e r a l  p r i n c i p l e s  of t h e  
c r i m i n a l  law. As t h i s  P i s t  of t o p i c s  rece ived  a w i d e  measure 
of approva l ,  we  proceed i n  t h e  p re sen t  Paper  t o  pu t  forward 
p r o p o s i t i o n s  concerning two important  and related t o p i c s  i n  
t h a t  l i s t ,  namely, S u b j e c t s  8 and 1 1 .  These deal w i t h  

C u l p a b i l i t y  and S t r i c t  L i a b i l i t y .  They do n o t  exhaust  t h e  
main subject-heading " P r i n c i p l e s  of Cr imina l  L i a b i l i t y ' '  i n  
Working Paper  No. 17 under  which we  a l s o  included Causa t ion ,  
Ignorance of law and f a c t ,  Complici ty ,  V ica r ious  L i a b i l i t y  
and L i a b i l i t y  of  Corpora t ions .  However, a l though the scope 
of t h i s  Paper i s  l i m i t e d ,  we be l ieve  t h a t  it is  e s s e n t i a l  f o r  
ou r  work of c o d i f i c a t i o n  t o  o b t a i n  broad agreement on t h e  

p r o p o s i t i o n s  we have formulated.  We, t h e r e f o r e ,  seek t h e  
view of r e c i p i e n t s  of t h e  Paper ~n t h e s e  p r o p o s i t i o n s  which 
are designed t o  c l a r i f y  t h e  p a r t i c u l a r  degree of f a u l t  re- 
qui red  i n  f u t u r e ,  a s  w e l l  a s  i n  e x i s t i n g , o f f e n c e s .  

2 .  One of  t h e  major s tumbling b locks  t o  t h e  o r d e r l y  
development of Engl ish c r i m i n a l  l a w  has  been t h e  confusion 
t h a t  has e x i s t e d  f o r  t h e  past  100 y e a r s  o r  so over  t h e  

ques t ion  w h e t h e r  t h e  language used i n  t h e  c r e a t i o n  of  a 
s t a t u t o r y  o f f ence  impor ts  f u l l  mens rea ( i n t e n t i o n ,  know- 
ledge or r e c k l e s s n e s s ) ,  some f a u l t  element s h o r t  of mens rea, 
i . e .  , negl igence , '  o r  some form of "abso lu te f t  o r  "stricttf  

1 .  Throughout t h i s  'Paper, we u s e  t h e  word " f a u l t "  t o  inc lude  
t h e  t r a d i t i o n a l  terms ' t i n t e n t i o n t t  "knowledgett , t t reck lessness ' f  
and t t neg l igence t f .  When we u s e  t h e  term !'the mental  elementt '  
o r  mens rea, we  exclude negl igence  which, i n  c o n t r a s t  t o  
r eck le s sness ,  does not  r e q u i r e  a c t u a l  adver tence  t o  t h e  
r i s k  of t h e  r e s u l t s  o r  c i rcumstances  of conduct. 



l i a b i l i t y . *  
i n  d e a l i n g  w i t h  many r e g u l a t o r y  o f f e n c e s  and o t h e r  doub t fu l  
cases t o  determine whether o r  not  an element of f a u l t  i s  a 
p r e r e q u i s i t e  of c u l p a b i l i t y ,  and, i f  so,  what t h a t  element 
is;  bu t  i t  is  no to r ious ly  d i f f i c u l t  t o  p r e d i c t  from pas t  
cases con ta in ing  g e n e r a l  obse rva t ions  of  t h e  c o u r t s  what 
degree of f a u l t  w i l l  be r equ i r ed  f o r  a p a r t i c u l a r  s t a t u t o r y  
o f f ence  which has not  i n  t h i s  respect h i th .e r to  rece ived  
j u d i c i a l  e l u c i d a t i o n .  !?The mischief aimed a t  by t h e  A c t  ... 
t h e  s o r t  of p r o v i s i o n  it is, i n  p a r t i c u l a r  whe the r  i t  i s  a 

3 p u b l i c  welfare p r o v i s i o n ,  and ... t h e  exact language used",  
are ce r t a in ly  f a c t o r s  t o  be t aken  i n t o  account ,  bu t  t h e i r  ' 

r e l a t i v e  importance as i n d i c a t o r s  of t h e  degree of c u l p a b i l i t y  
r equ i r ed  may va ry  from case  t o  case, and there is  no r e a d i l y  

It i s  a t  p re sen t  t h e  r e s p o n s i b i l i t y  o f  t h e  c o u r t s  

d i s c e r n i b l e  p r i n c i p l e  t o  e x p l a i n  t h i s  d i v e r s i t y  of t r e a t m e n t .  4 

3 .  We take t h e  view t h a t  i t  h a s  become e s s e n t i a l  t o  
i d e n t i f y  w i t h  p r e c i s i o n  those  a r e a s  where t h e  l e g i s l a t u r e  
has c r e a t e d  o f f e n c e s  without  a requirement of f a u l t  ( o f f e n c e s  
of s t r i c t  l i a b i l i t y ) ,  as  w e l l  a s  t h o s e  a r e a s  where f a u l t  is  
a p r e r e q u i s i t e  of l i a b i l i t y  only t o  t h e  e x t e n t  t h a t  t h e  

o f f e n d e r  must have unreasonably f a i l e d  t o  a t t a i n  an o b j e c t i v e  
s t anda rd  of conduct ( o f f e n c e s  of neg l igence ) .  By t h i s  means 
we seek t o  f u r t h e r  t h e  a t ta inment  of c e r t a i n t y  i n  t h e  c r i m i n a l  
l a w .  

The P r o p o s i t i o n s  

4 .  The p r o p o s i t i o n s  are  in tended  t o  i n d i c a t e  t h e  character 
and e x t e n t  of t h e  f a u l t  element which we t h i n k  a p p r o p r i a t e  f o r  
o f f ences  i n  which there i s  no s p e c i f i c  l e g i s l a t i v e  p rov i s ion  
f o r  such an element. Thus, i n  g e n e r a l ,  t h e  f a u l t  e lements  
spec i f i ed  i n  t h e  p r o p o s i t i o n s  are in tended  t o  apply;  while 

2 .  We u s e  t h e  expres s ion  ! ' s t r i c t  l i a b i l i t y 1 '  throughout t h i s  Paper,  
a l though t h e  expres s ion  "abso lu te  l i a b i l i t y "  i s  o f t e n  used 
synonymously w i t h  i t .  We a r e  not  aware o f  any o f f e n c e s  t o  
which t h e  expres s ion  t t a b s o l u t e  l i a b i l i t y 1 ?  could a c c u r a t e l y  
be a p p l i e d .  The word "absolute? '  i m p l i e s  t h e  d e n i a l  of any 
p o s s i b l e  defence a t  a l l ;  even i n  t h o s e  cases where any 
f a u l t  element i s  i r r e l e v a n t ,  defences such as  d u r e s s ,  self- 
defence and automatism are always a v a i l a b l e  i n  a p p r o p r i a t e  
c i rcumstances.  

3 .  per Lord Parker  C . J .  i n  Lockyer v .  Gibb  [I9671 2 Q.B. 243, 
249 . 

4 ,  C o n t r a s t  t h e  r e s u l t s  of Warner v .  Commissioner of P o l i c e  f o r  
t h e  Metropol i s  [ l 9 6 8 ]  2 W.L.R. 1303 and Sweet v .  P a r s l e y  
[1969] 2 W.L.R. 470, and note  the  d i f f e r i n g  r easons  g iven  
even i n  judgments which reach t h e  same r e s u l t .  
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f o r  some specif ic  o f f ences  there may be express p rov i s ion  f o r  
a lower degree of f a u l t  o r  no f a u l t  a t  a l l .  Conversely,  a 
h i g h e r  degree of f a u l t  may be s p e c i f i e d ,  a s  i n  t hose  o f f ences  
wh ich  a t  p r e s e n t  r e q u i r e  t h e  o f f e n d e r  t o  have acted ' ' w i t h  

i n t e n t  to"  achieve  o r  " f o r  t h e  purpose of"  ach iev ing  some 
p a r t i c u l a r  o b j e c t . 5  
provide f o r  a d i f f e r e n t  degree of f a u l t  i n  d i f f e r e n t  e lements  
of t h e  same o f f e n c e s ,  The p r o p o s i t i a n s ,  t h e r e f o r e ,  are 
s u b j e c t  t o  any spec i f i c  p rov i s ion  t h e  l e g i s l a t u r e  may make 
i n  r e l a t i o n  t o  t h e  f a u l t  element i n  any p a r t i c u l a r  o f f ence ,  

5. The p ropos i t i ons7  a l s o  re f lec t  ou r  desire t o  recast 
t h e  f a u l t  element i n  c e r t a i n  e x i s t i n g  of fences .  W e  t h i n k  it 
would be u n s a t i s f a c t o r y  t o  leave  a wide  range of e x i s t i n g  
o f fences  i n  t h e i r  p r e s e n t  s t a t e  of u n c e r t a i n t y  regard ing  t h e  
degree of f a u l t  which they  r e q u i r e .  We a p p r e c i a t e ,  however, 
t h a t  there is  no easy s o l u t i o n  t o  t h i s  d i f f i c u l t y  and t h a t  
t h e  p r o p o s i t i o n s  as  formulated do not s o l v e  a l l  problems 
which could a r i s e  i n  regard  t o  t h e  degree of f a u l t  r equ i r ed  
i n  e x i s t i n g  o f fences .  F o r  one t h i n g ,  i n  t h e  p r e s e n t  l a w  
there  i s  no s tandard  vocabulary of  terms covering t h e  d i f f e r e n t  
degrees of r equ i r ed  f a u l t .  Thus t 'mal ic ious ly t f ,  a l though i n  
g e n e r a l  a mens rea word, can ,  a p p a r e n t l y ,  have a d i f f e r e n t  
meaning i n  two c l o s e l y  related s e c t i o n s  of t he  same A c t ,  
Again, i t  appea r s  t h a t  t h e  expres s ion  " w i t h  i n t e n t  t o  defraud'! 
may i n c l u d e  r e c k l e s s n e s s ,  a l though it is  g e n e r a l l y  accepted  
t h a t  t h e  expres s ion  " w i t h  i n t e n t  t o  i n f l i c t  g r i evous  bodi ly  
harm" does not .  We s h a l l  l a t e r  cons ide r  t o  what e x t e n t  it 
may be p o s s i b l e  t o  c l a r i f y  t h e  e x i s t i n g  l a w  by provid ing  a 
vocabulary by which v a r i o u s  terms, f o r  example tfmh3+ciouslyft, 
used i n  t h e  p re sen t  law t o  denote  t h e  requirement of' a 
p a r t i c u l a r  degree of f a u l t ,  may be t r a n s l a t e d  ink0  t h e i r  

Again, t h e  l e g i s l a t u r e  may w i s h  t o  

6 

8 

5 e  e.g., s . 1 8  of t h e  Offences a g a i n s t  t h e  Person A c t  1861. 
6 .  A s  i n  s s .  6 ( 1 )  and 6 ( 3 )  of t h e  Sexual  Offences A c t  1956. 

The p r o p o s i t i o n s  assume t h a t  t h e  d e f i n i t i o n s  of o f f e n c e s  
w i l l  set out  a l l  t h e  e x t e r n a l  e lements  which are  requi red  
t o  c o n s t i t u t e  t h e  of fence .  These  e lements  w i l l  i nc lude  
a l l  t h e  sur rounding  circumstances r e l e v a n t  t o  t h e  o f f ence  
and,  u s u a l l y  though not  i n v a r i a b l y ,  t h e  consequences of 
conduct.  

7. They a r e  no t ,  of course ,  cast  i n  t h e  form of d r a f t  c l a u s e s ,  

8. B. v .  Mowatt [1968] 1 Q.B.  421 on = * I 8  and 20 of t h e  
Offences a g a i n s t  t h e  Person A c t  1861. 

9.  - R .  v .  S i n c l a i r  [1968]  1 W.L.R. 1246. 
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e q u i v a l e n t s  i n  t h e  language of t h e  p r o p o s i t i o n s .  W e  s h a l l  

a l s o  have t o  cons ide r  whether it may be necessary  t o  amend 
t h e  language of c e r t a i n  o f f ences .  Conversely,  we s h a l l  
have t o  cons ide r  w h e t h e r  any, and i f  so w h a t ,  e x i s t i n g  o f f e n c e s  
should,  f o r  reasons  of p o l i c y ,  escape t h e  impact  of t h e  

propos it i o n s .  

, 

6 .  I t  w i l l  be ev iden t  t h a t  t h e  fundamental  assumption 
under ly ing  t h e  p r o p o s i t i o n s  i s  t h a t  f a u l t ,  w h e t h e r  c o n s i s t i n g  
of mens r e a  o r  of negl igence ,  should be t h e  normal r equ i r e -  
ment of t h e  c r imina l  l a w ,  and t h a t  s t r i c t  l i a b i l i t y  should be 
e x c e p t i o n a l ,  on ly  t o  be accepted a f t e r  c a r e f u l  examination o f  
i t s  p a r t i c u l a r  proposed f i e l d  of a p p l i c a t i o n .  l o  
t h a t  t h i s  t r a d i t i o n a l  approach t o  c r i m i n a l  l i a b i l i t y  has  been 
powerfully a t t acked  . ' '  But, even i f  t h e  purpose of  the  
c r i m i n a l  law should be p r i m a r i l y  d e t e r r e n t  ra ther  t h a n  
r e t r i b u t i v e ,  t h e  fo l lowing  c o n s i d e r a t i o n s  have weight - 

We a p p r e c i a t e  

( a )  The l a w  should s t i l l ' a c c o r d  w i t h  t h e  o r d i n a r y  
man's concept ion of what i s  j u s t ;  i f  i t  f a l l s  
below t h i s  s t anda rd ,  i t  w i l l  be brought i n t o  
contempt . 

( b )  F a i r n e s s  between i n d i v i d u a l s  r e q u i r e s  t h a t  
persons  i n  l i k e  c i rcumstances  should be 

t r e a t e d  i n  t h e  same way, and t h a t  persons  who 

are not i n  s imi l a r  c i rcumstances  should be 

t reated d i f f e r e n t l y .  The degree of f a u l t  w i t h  

which a person of normal c a p a c i t y  commits a 
p r o h i b i t e d  ac t  i s  g e n e r a l l y  regarded a s  an  
impor tan t  ground f o r  d i s t i n g u i s h i n g  him from 
o t h e r  persons  of  normal c a p a c i t y  who commit 
t h e  same ac t  w i t h  a d i f f e r e n t  degree of f a u l t .  12 

( c )  The s o c i a l  i n t e r e s t  i n  economy of punishment 
r e q u i r e s  t h a t  a person should not  i n  g e n e r a l  
be punished f o r  an of fence  which he does n o t  
know he i s  committing and w h i c h  he i s  power- 
less t o  p reven t ,  i f  only because i n  such cases 
t h e  t h rea t  of  s a n c t i o n s  i s  g e n e r a l l y  

10. See Hogan, Cr imina l  L i a b i l i t y  wi thout  F a u l t ,  Leeds 
U n i v e r s i t y  Press, 1969. 

1 1 .  Notably by Baroness Wootton i n  C r i m e  and t h e  Cr imina l  Law, 
1963. 

12 .  See H a r t ,  The Mora l i t y  of t h e  Criminal  Law, 1965 a t  p.20. 

4 



i n e f f e c t i v e  a s  a d e t e r r e n t  i n  r e l a t i o n  t o . h i s  
conduct o r  t h e  conduct of o t h e r s .  

7. Notwithstanding t h e  assumption referred t o  i n  paragraph 
we would w i s h  t o  emphasise t h a t  t h e  p r o p o s i t i o n s  do not  and 
cannot t r e s p a s s  on t h e  r i g h t  of Par l iament  u l t i m a t e l y  t o  
determine What degree of f a u l t ,  i f  any, should be attached t o  
p a r t i c u l a r  forms of c r i m i n a l  conduct.  It will, of course ,  
always be p o s s i b l e  f o r  Par l iament  t o  make s p e c i a l  p rov i s ion  
a s  t o  t h e  degree of f a u l t  r equ i r ed  f o r  any p a r t i c u l a r  o f f ence .  

8. There f o l l o w  t h e  p r o p o s i t i o n s  a s  t o  e x i s t i n g  and f u t u r e  
o f f e n c e s  ( P r o p o s i t i o n s  1-6 on pages 6 and 7) and d e f i n i t i o n s  
r e l a t i n g  t h e r e t o  ( P r o p o s i t i o n  7 on page 9). These are 
supported w i t h  i l l u s t r a t i o n s  and a commentary. The concluding 
p a r t  of t h e  Paper e x p l a i n s  t h e  place of mis t ake  i n  r e l a t i o n  t o  
t h e  mental  e lement .  

5 



PROPOSITIONS AS TO FUTURE AND EXISTING OFFENCES 
AND DEFINITIONS RELATING THERETO 

CONDITIONS OF L I A B I L I T Y  

FAULT AS A REQUIREMENT OF L I A B I L I T Y  

PROPOSITIONS RELATING TO FUTURE OFFENCES 

1 .  SUBJECT TO PROPOSITION 2 ,  IN EVERY OFFENCE CREATED AFTER 

[A DATE TO BE PRESCRIBED] THE FAULT REQUIRED I S  A MENTAL 

ELEMENT CONSISTING OF INTENTION, KNOWLEDGE OR RECKLESSNES ON 

THE PART OF THE DEFENDANT I N  RESPECT OF ALL THE OTHER ELEMENTS 

OF THE OFFENCE, UNLESS THE REQUIREMENT IS EXPRESSLY EXCLUDED. 

2 .  WHERE AN OFFENCE I S  AN OFFENCE OF OMISSION OR IS DEFINED 

S O  AS TO INCLUDE AN OMISSION, THE FAULT REQUIRED IS NEGLIGENCE 

I N  THE DEFENDANT AS TO THE OMISSION, UNLESS A MENTAL ELEMENT IS 

EXPRESSLY OR IMPLIEDLY REQUIRED OR THE OFFENCE IS EXPRESSLY 

STATED TO BE OF STRICT L I A B I L I T Y  OR OTHERWISE TO BE INDEPENDENT 

OF FAULT I N  THE DEFENDANT. 

3. WHERE THE REQUIREMENT OF INTENTION, KNOWLEDGE OR RECK- 

LESSNESS I S  EXPRESSLY EXCLUDED FROM SOME OR ALL OF THE ELEMENTS 

OF AN OFFENCE, THE OFFENCE REQUIRES NEGLIGENCE I N  THE DEFENDANT 

AS TO SUCH ELEMENTS, UNLESS THE OFFENCE IS  STATED TO BE OF 

STRICT L I A B I L I T Y  OR OTHERWISE T O  BE INDEPENDENT OF FAULT I N  THE 

DEFENDANT I N  RESPECT OF SUCH EL€NENTS. 

4. UNLESS OTHERWISE EXPRESSLY PROVIDED, I N  ALL OFFENCES 

WHERE NEGLIGENCE I S  REQUIRED BY REASON OF PROPOSITION 2 OR 3 

ABOVE, NEGLIGENCE MAY BE TREATED AS ESTABLISHED I N  THE ABSENCE 

OF ANY EVIDENCE TO THE CONTRARY. 
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5. WHERE THE FAULT PROVED BY THE EVIDENCE I S  OF A HIGHER 

DEGREE THAN THAT REQUIRED FOR THE OFFENCE THE FAULT REQUIRED 

SHALL BE TAKEN AS ESTABLISHED. 

PROPOSITION RELATING TO EXISTING OFFENCES 

6.  SUBJECT TO ANY S P E C I F I C  EXCEPTIONS, WHERE THE EXISTING 

LAW DOES NOT REQUIRE A PARTICULAR DEGREE OF FAULT I N  RESPECT 

OF AN ELEMENT OF THE OFFENCE, THAT OFFENCE NEVERTHELESS 

REQUIRES NEGLIGENCE I N  THE DEFENDANT AS TO THAT ELEMENT. 

I N  SUCH CASES, UNLESS OTHERWISE EXPRESSLY PROVIDED, 

NEGLIGENCE MAY BE TREATED AS ESTABLISHED I N  THE ABSENCE OF ANY 

EVIDENCE TO THE CONTRARY. 

WHERE THE FAULT PROVED BY THE EVIDENCE I S  OF A HIGHER 

DEGREE THAN NEGLIGENCE, NEGLIGENCE SHALL BE TAKEN AS ESTABLISHED. 

7 
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PROPOSITIONS 1 t o  5 

WITH ILLUSTRATIONS AND COMMENTARY 

[Note: The i l l u s t r a t i o n s  have been adapted from t h e  
f a c t s  of decided c a s e s  under  e x i s t i n g  o r  former l a w .  When 
i t  i s  p o s t u l a t e d  t h a t  an o f f ence  has  been c r e a t e d ,  we  ask 
t h e  r eade r  t o  assume t h a t  t h e  of fence  has been enacted i n  
terms of i t s  c o n s t i t u e n t  e lements  o t h e r  t han  t h e  element of  
f a u l t .  l 3 1  

1 .  SUBJECT TO PROPOSITION 2 ,  I N  EVERY OFFENCE CREATED AFTER 

[A DATE TO BE PRESCRIBED] THE FAULT REQUIRED IS A MENTAL ELEMENT 

CONSISTING OF INTENTION,  KNOWLEDGE OR RECKLESSNESS ON THE PART 

OF THE DEFENDANT I N  RESPECT OF ALL THE OTHER ELEMENTS OF THE 

OFFENCE, UNLESS THE REQUIREMENT IS EXPRESSLY EXCLUDED. 

I 1 l u  st  r a t i o n s  

( a )  A law makes it an o f fence  t o  a l low domestic 
gas t o  escape i n  such a way as  t o  i n j u r e  any 
person. The defendant s t o l e  money from a 
gas meter by wrenching it from i t s  b racke t ,  
t h u s  p e r m i t t i n g  g a s  t o  escape.  Persons  i n  
an a d j o i n i n g  f l a t  were poisoned by t h e  gas. 
The defendant  w i l l  be g u i l t y  only i f  he 
intended t o  i n j u r e  o r  was r e c k l e s s  a s  t o  
whether i n j u r y  occurred o r  no t .  14 

(b)  A l a w  makes i t  an o f f e n c e  t o  board a vessel 
whi le  t h e  vessel  i s  i n  quarant ine .  The 
defendant boarded such a v e s s e l  which w a s  
f l y i n g  t h e  quarant ine  f l a g .  H e  d i d  no t  see 
t h e  f l a g .  H e  w i l l  not  be g u i l t y  u n l e s s  he 
knew t h a t  t h e r e  w a s  a r i s k  t h a t  it w a s  i n  
qua ran t ine .  15 

( c )  A law makes it an o f fence  t o  be i n  posses s ion  
of d u t i a b l e  goods on which duty h a s  not been 

~~ 

13. The c o n s t i t u e n t  e lements  o t h e r  t han  f a u l t  are convenient ly  
r e f e r r e d  t o  a s  " e x t e r n a l  elements".  

14. - c f .  E. Y. Cunningham [ 19571 2 Q.B.  396.  
15. c f .  Bullock v .  Turnbu l l  [ l 9 5 2 ]  2 L1. L . R .  303. - 
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PROPOSITION 1 

SUBJECT TO PROPOSITION 2 ,  I N  EVERY OFFENCE CREATED 
AFTER [A DATE TO BE PRESCRIBED] THE FAULT REQUIRED 

I S  A MENTAL ELEMENT CONSISTING OF INTENTION, KNOW- 
LEDGE OR RECKLESSNESS ON THE PART OF THE DEFENDANT 
I N  RESPECT OF ALL THE OTHER ELEMENTS OF THE OFFENCE, 
UNLESS THE REQUIREMENT I S  EXPRESSLY EXCLUDED. 
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(e )  

Comment a ry 

paid .  I n  o r d e r  t o  support  a c o n v i c t i o n ,  it w i l l  
be necessary t o  prove t h a t  t h e  defendant w a s  
aware t h a t  he possessed t h e  goods o r  w a s  
reckless a s  t o  t h i s ,  and t h a t  he w a s  aware 
t h a t  duty had not been paid o r  w a s  reckless 
a s  t o  whether it had been pa id  o r  n o t .  

A law makes it an o f fence  t o  k i l l  a house 
pigeon. A defendant  who k i l l e d  such a pigeon 
hones t ly  b e l i e v i n g  i t  t o  be a wood-pigeon 
w i l l  no t  be g u i l t y ,  because t h e  menta l  element 
l a i d  down by our  p r o p o s i t i o n  i s  l ack ing  i n  
r e l a t i o n  t o  one of t h e  p re sc r ibed  circumstances 
of t h e  of fence .  

A law makes it an of fence  t o  o b s t r u c t  a p o l i c e  
o f f i c e r  i n  t h e  execut ion  of h i s  duty.  The 
defendant  d i d  not  r e a l i s e  t h a t  t h e  man he 

o b s t r u c t e d  was a p o l i c e  o f f i c e r ,  o r ,  i f  he 
knew t h a t  he was a p o l i c e  o f f i c e r ,  d i d  no t  

16 

17 

know t h a t  he was a c t i n g  i n  t h e  execu t ion  of 
h i s  du ty .  Genera l ly  he w i l l  no t  be g u i l t y .  
But i f  t h e  p rosecu t ion  can e s t a b l i s h  h i s  

knowledge of t h e  r i s k  t h a t  t h e  person he w a s  
o b s t r u c t i n g  had t h e  r e q u i s i t e  s t a t u s  of a 

18 p o l i c e  o f f i c e r  on du ty ,  he w i l l  be g u i l t y .  

( 1 )  T h i s  P ropos i t i on  res ta tes  t h e  o r i g i n a l  p o s i t i o n  a t  
common l a w  t h a t  o f f e n c e s  ( o t h e r  t h a n  o f f e n c e s  o f  
omission) r e q u i r e  a mental  element.  I n  r e l a t i o n  t o  
t h e  consequences of conduct,  which f o r  t h e  purpose 
of d e f i n i t i o n  we c a l l  "events" ,  t h i s  mental  element 
i s  i n t e n t i o n  o r  r eck le s sness .  I n  r e l a t i o n  t o  

16.  cf. &. v. Cohen [1951]  1 K.B. 505.  
17.  cf. C o t t e r i l l  Y .  - Penn [1936]  1 K . B .  53.  The c o n f l i c t i n g  

a u t h o r i t i e s  t h a t  were c i t e d  i n  t h i s  case i l l u s t r a t e  t h e  
d i f f i c u l t y ,  t o  which we have referred,  of i d e n t i f y i n g  i n  
t h e  e x i s t i n g  l a w  t h e  element of f a u l t  ( i f  any) t h a t  w i l l  
be imported i n t o  an o f f ence .  T h i s  convenient i l l u s t r a t i o n  
i s  used d e s p i t e  t h e  disappearance of t h e  of fence  on which 
i t  is  based w i t h  t h e  repeal of s . 2 3  of t h e  Larceny A c t  1861. 

G x w e i l  (1909.) 2 C r .  App. Rep. 26 .  
ques t ion  of p o l i c y  whether an o f f ence  of t h i s  n a t u r e  
should be a negl igence of fence .  

1 1  

18. c f .  R .  v.  Forbes & Webb (1865)  10 Cox C.C.  362;  ,R. v .  
It i s ,  of course ,  a 



PROPOSITION 1 

SUBJECT TO PROPOSITION 2 ,  I N  EVERY OFFENCE CREATED 

AFTER [A  DATE TO BE PRESCRIBED] THE FAULT REQUIRED 
I S  A MENTAL ELEMENT CONSISTING OF INTENTION, KNOW- 
LEDGE OR RECKLESSNESS ON THE PART OF THE DEFENDANT 
I N  RESPECT OF ALL THE OTHER ELEMENTS OF THE OFFENCE, 
UNLESS THE REQUIREMENT IS EXPRESSLY EXCLUDED. 
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circumstances,  i t  i s  knowledge o r  r e c k l e s s n e s s .  We 
d e f i n e  these terms, a s  w e l l  a s  negl igence ,  i n  
P ropos i t i on  7.  The use  of t h e  mental  element i n  
t h i s  sense  accords  w i t h  t h e  approach of modern codes 
i n  those  c o u n t r i e s  which are t r a d i t i o n a l l y  a s s o c i a t e d  
w i t h  t h e  common l a w .  

( 2 )  Propos i t i ons  2 ,  3 and 4 contemplate t h a t  i n  t h e  
r e d e f i n i t i o n  of s p e c i f i c  o f f ences  it may w e l l  be t h a t  
t h e  l e g i s l a t u r e  w i l l  make more e x t e n s i v e  use  t h a n  
h e r e t o f o r e  of negl igence a s  t h e  f a u l t  element a t t r a c t -  
i n g  c r imina l  l i a b i l i t y .  It h a s ,  indeed,  been 
suggested by Lords Reid and Pearce i n  Sweet v. P a r s l e y  
t h a t  l i a b i l i t y  based on negl igence might be s u b s t i t u t e d  
f o r  s t r ic t  l i a b i l i t y  over a wide f i e l d .  It is  o u t s i d e  
t h e  scope of t h i s  Paper t o  cons ider  what e x i s t i n g  
o f fences  should be t r e a t e d  i n  t h i s  way. T h i s  w i l l  
depend upon po l i cy  c o n s i d e r a t i o n s  which w i l l  come 
t o  be taken  i n t o  account when the  e x i s t i n g  l a w  r e l a t i n g  
t o  s p e c i f i c  o f f e n c e s  is reviewed, 

19 

2 .  WHERE AN OFFENCE I S  AN OFFENCE OF ONIISSION OR IS DEFINED 

SO AS TO INCLUDE AN OMISSION, THE FAULT REQUIRED IS NEGLIGENCE 

I N  THE DEFENDANT AS TO THE OMISSION, UNLESS A MENTAL ELEMENT 

I S  EXPRESSLY OR IMPLIEDLY REQUIRED OR THE OFFENCE I S  EXPRESSLY 

STATED TO BE OF STRICT L I A B I L I T Y  OR OTHERWISE TO BE INDEPENDENT 

OF FAULT I N  THE DEFENDANT. 

I l l u s  t r a t  i o n s  

( a )  A law makes it an o f fence  f o r  a bankrupt t o  
f a i l  t o  g i v e  a s a t i s f a c t o r y  exp lana t ion  of 
t h e  manner i n  which he incu r red  a lo s s .  The 
defendant ,  who f a i l e d  t o  give a s a t i s f a c t o r y  
exp lana t ion ,  n e v e r t h e l e s s  took a l l  reasonable  
steps t o  do so.  H e  w i l l  no t  be g u i l t y .  2 0  

( b )  A law makes it an o f fence  t o  f a i l  to  comply 

wi th  an i n d i c a t i o n  given by an  au tho r i sed  

t r a f f i c  s i g n  ( f o r  example, t r a f f i c  l i g h t s ) .  

20. See t h e  commentary on P r o p o s i t i o n  4 (pp.  19-21) a s  t o  t h e  
burden of proof and - c f .  - R. v .  S a l t e r  [1968]  2 Q.B. 793. 



PROPOSITION 2 

WHERE AN OFFENCE IS AN OFFENCE OF OMISSION OR IS 
DEFINED SO AS TO INCLUDE AN OMISSION, THE FAULT 

REQUIRED IS NEGLIGENCE I N  THE DEFENDANT AS TO THE 
OMISSION, UNLESS A MENTAL ELEMENT I S  EXPRESSLY OR 
IMPLIEDLY REQUIRED OR THE OFFENCE IS  EXPRESSLY 
STATED TO BE OF STRICT L I A B I L I T Y  OR OTHERWISE TO 
BE INDEPENDENT OF FAULT I N  THE DEFENDANT. 



A d r i v e r ,  keeping a proper  look o u t ,  d i d  not 
s t o p  a t  t r a f f i c  l i g h t s  because they  were 
o b s t r u c t e d  i n  such a way t h a t  he had no 
means of knowing of t h e i r  presence.  H e  w i l l  
no t  be g u i l t y  of t he  o f f ence .  21 

Commentary 

(1 )  There are cases both a t  common l a w  ( f o r  example i n  
t h e  law r e l a t i n g  t o  homicide) and by s t a t u t e 2 2  where 
t h e  e x i s t i n g  l a w  r e q u i r e s  a mental  element i n  
o f f e n c e s  of  omission. But i n  t h e  vas t  m a j o r i t y  of 
o f f e n c e s  of omission,  now e x i s t i n g  o r  l i k e l y  t o  
e x i s t  i n  t he  f u t u r e ,  it seems t o  u s  n a t u r a l  t o  l a y  
down negl igence  as  t h e  a p p r o p r i a t e  f a u l t  element.  
I n  t h e  f i e l d  of r egu la to ry  o f f ences ,  t h e  o b j e c t  of 
punish ing  omissions i s  t o  s t i m u l a t e  t h e  defendant 
t o  a cour se  of a c t i o n ,  and it is  no defence fo r  h i m  

t o  say t h a t  he d i d  not t h i n k  about t h e  m a t t e r .  I t  
fo l lows  from t h e  p r i n c i p l e s  which we  have s ta ted i n  
t h e  g e n e r a l  I n t r o d u c t i o n  t o  t h i s  Paper t h a t  mere 
a c c i d e n t a l  omissions w i l l  not be punishable ,  and 
negl igence a p p r o p r i a t e l y  d i s t i n g u i s h e s  f a u l t  from 
a c c i d e n t .  

(2)  The P r o p o s i t i o n  does not of course  a f f e c t  cases 
where a l a w  e x p r e s s l y  o r  impl ied ly  r e q u i r e s  mens rea. 
By "impliedly" we  Fefer t o  i m p l i c a t i o n  from t h e  u s e  
of  words such a s  "wi l fu l ly"  o r  "maliciously" wh ich  
have, i n  gene ra l ,  been he ld  t o  mean " i n t e n t i o n a l l y  
o r  r eck le s s ly1 ' .  23 

3 .  WHERE THE REQUIREMENT OF INTENTION, KNOWLEDGE OR 

RECKLESSNESS I S  EXPRESSLY EXCLUDED FROM SOME OR ALL OF THE 

ELEMENTS OF AN OFFENCE, THE OFFENCE REQUIRES NEGLIGENCE I N  

THE DEFENDANT AS TO SUCH ELEMENTS, UNLESS THE OFFENCE I S  

STATED TO BE OF STRICT L I A B I L I T Y  OR OTHERWISE TO BE INDEPENDENT 

OF FAULT I N  THE DEFENDANT IN RESPECT OF SUCH ELEMENTS. 

21. cf. Rees v .  Tay lo r ,  14 October 1939 (unrep.)  S t o n e ' s  
J u s t i c e s  Manual 100th  ed.  p.2404, no te  ( d ) ,  

2 2 .  See Hardinp; v. Price [1948] 1 K . B .  695 on s . 2 2  of t h e  
Road T r a f f i c  A c t  1930 and c f .  Deacon v .  Evans [1911]  
1 K.B.  571 on s.220(b) o f t h e  Merchant Shipping A c t  1894. 

23. g. v.  S e n i o r  [1899] 1 Q . B .  283; E. v. Cunningham [I9571 
2 Q . B .  396.  



PROPOSITION 3 

WHERE THE REQUIREMENT OF INTENTION, KNOWLEDGE OR 
RECKLESSNESS I S  EXPRESSLY EXCLUDED FROM SOME OR 

ALL OF THE ELEMENTS OF AN OFFENCE, THE OFFENCE 
REQUIRES NEGLIGENCE I N  THE DEFENDANT AS TO SUCH 
ELEMENTS, UNLESS THE OFFENCE I S  STATED TO BE OF 

STRICT L I A B I L I T Y  OR OTHERWISE TO BE INDEPENDENT 
OF FAULT I N  THE DEFENDANT I N  RESPECT OF SUCH 
ELEMENTS . 
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I l l u s t r a t i o n s  

( a )  A l a w  makes it an  o f f e n c e  t o  make a n  u n t r u e  
d e c l a r a t i o n  i r r e s p e c t i v e  of i n t e n t i o n  o r  
r e c k l e s s n e s s  i n  t h a t  regard. The d e f e n d a n t  
made a n  u n t r u e  d e c l a r a t i o n ,  bu t  he d i d  n o t  
know, and had no r e a s o n  t o  s u s p e c t ,  t h a t  it 
w a s  u n t r u e .  H e  w i l l  n o t  be g u i l t y .  24 

( b )  A l a w  makes it a n  o f f e n c e  t o  s e l l  a d u l t e r a t e d  
m i l k  and  s t a t e s  " t h i s  o f f e n c e  i s  an  o f f e n c e  
o f  s t r i c t  l i a b i l i t y "  o r  u s e s  o t h e r  words t o  
t h e  same e f fec t .  A d e f e n d a n t  who sel ls  such  
m i l k  i s  g u i l t y ,  w h e t h e r  o r  n o t  he knew o r  
ought  t o  have known t h a t  t h e  m i l k  w a s  
a d u l t e r a t e d .  

Comment arx 

( 1 )  T h i s  P r o p o s i t i o n  i s  d e s i g n e d  t o  make i t  c l ea r  t h a t  

a f a u l t  e l emen t  (which may be n e g l i g e n c e  where 
a p p r o p r i a t e )  i s  r e q u i r e d  f o r  c u l p a b i l i t y ,  u n l e s s  
and so f a r  a s  l i a b i l i t y  w i t h o u t  f a u l t  ( s t r ic t  
l i a b i l i t y )  i s  e x p r e s s l y  imposed. W e  hope t h a t  t he  
e f fec t  of P r o p o s i t i o n s  2 and 3 w i l l  be t h a t  f o r  t h e  

f u t u r e  l i a b i l i t y  based on n e g l i g e n c e  w i l l  become a 
g e n e r a l  s u b s t i t u t e  f o r  o f f e n c e s  of  s t r i c t  l i a b i l i t y ,  
though,  a s  P r o p o s i t i o n  3 r e c o g n i z e s ,  P a r l i a m e n t  
r e t a i n s  i t s  supremacy. I n  t he  case of  f u t u r e  
o f f e n c e s ,  t h e r e f o r e ,  i t  w i l l  be f o r  t h e  l e g i s l a t u r e  
e x p r e s s l y  t o  impose s t r i c t  l i a b i l i t y  where and t o  
t h e  e x t e n t  t o  which t h i s  i s  r e q u i r e d .  

( 2 )  The P r o p o s i t i o n  i s  d e s i g n e d  t o  a v o i d  s t r i c t  l i a b i l i t y  
be ing  impor ted  i n t o  an  o f f e n c e  by mere i m p l i c a t i o n  
drawn from a s t a t u t e  i n  the absence  of e x p r e s s  words 
t o  t h a t  effect,*' and t o  l i m i t  o f f e n c e s  of  strict 
l i a b i l i t y  t o  t h o s e  wh ich  a re  so  created by e x p r e s s  
words.  T h i s  w i l l  a v o i d  f o r  t h e  f u t u r e  t h e  argument 
t h a t ,  d e s p i t e  t h e  absence  of  e x p r e s s  p r o v i s i o n  f o r  
i t ,  s t r i c t  l i a b i l i t y  can  be i m p l i e d  i n  a l l  t h e  
c i r c u m s t a n c e s  from c o n s i d e r a t i o n  o f  t h e  s t a t u t e  a s  

2 4 .  For  t h e  burden  of p r o o f ,  see P r o p o s i t i o n  4 (p .19 ) .  
25 .  Brend Y .  Wood ( 1 9 4 6 )  17 S . L . T .  3 0 6 .  
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a whole - an argument which, i n  appa ren t ly  s imilar  
c o n t e x t s ,  t h e  c o u r t s  have sometimes upheld26 and 
sometimes rejected.  27 

4 .  UNLESS OTHERWISE EXPRESSLY PROVIDED, I N  ALL OFFENCES 

WHERE NEGLIGENCE I S  REQUIRED BY REASON OF PROPOSITION 2 OR 3 

ABOVE NEGLIGENCE MAY BE TREATED AS ESTABLISHED I N  THE ABSENCE 

OF ANY EVIDENCE TO THE CONTRARY. 

I l l u s t r a t i o n  

A l a w  makes i t  an o f fence  f o r  a bankrupt t o  
f a i l  t o  g i v e  a s a t i s f a c t o r y  exp lana t ion  of t h e  
manner i n  which he incu r red  a l o s s .  A s  expla ined  
i n  t h e  i l l u s t r a t i o n s  t o  P r o p o s i t i o n  2, t h e  
of fence  w i l l  imply a requirement of negl igence  
i n  t h e  defendant .  But i f  t h e  prosecut ion  prove 
t h e  f a c t s ,  and the  defendant  remains s i l e n t ,  
t h e  proof of  t h o s e  f ac t s  w i l l  be s u f f i c i e n t  t o  
j u s t i f y  h i s  being found g u i l t y .  

Comment a r l  

We a r e  conscious of t h e  f o r c e  of t h e  argument which i s  
o f t e n  adduced i n  f avour  of s t r i c t  l i a b i l i t y  i n  
r egu la to ry  o f f e n c e s ,  t h a t  t h e  system ope ra t ed  by t h e  

defendant  i s  p e c u l i a r l y  w i t h i n  h i s  knowledge, and 
t h a t  t h e r e f o r e  it would be an  i n t o l e r a b l e  burden on 
the  p rosecu t ion  t o  prove negl igence i n  such cases. 
The i n t e n t i o n  of P r o p o s i t i o n  4 is, t h e r e f o r e ,  t o  
p l a c e  an e v i d e n t i a l  burden (bu t  only an e v i d e n t i a l  
burden) on the  defendant  i n  c a s e s  where, by 
P r o p o s i t i o n  2 o r  3 ,  negl igence i s  requ i r ed .  By 
"an e v i d e n t i a l  burden" we mean t h a t ,  once t h e  
p rosecu t ion  have proved the  a c t u s  r eus ,  t h e  tr iers 
of f a c t  may i n f e r  negl igence  i n  t h e  defendant  i n  
t h e  absence of any evidence t o  t h e  c o n t r a r y  which 
ar ises  w h e t h e r  from t h e  p r o s e c u t i o n ' s  c a s e  o r  from 

2 6 .  e.g., - R .  v .  Cummerson [1968] 2 A l l  E.R. 863 on s . 2 3 5 ( 2 )  
of t h e  Road T r a f f i c  A c t  1960, where the  c o u r t  d i s t i n -  
guished between t h e  mental  element r equ i r ed  i n  o f f e n c e s  
c r e a t e d  by d i f f e r e n t  p a r t s  of t h e  same subsec t ion .  

27. e.g., S h e r r a s  v .  de Rutzen [1895]  1 Q.B. 918 on s.16 of 
t h e  Licensing A c t  1872, now s.178 of t h e  Licens ing  A c t  
1964. 
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28 any evidence given by o r  on behalf  of t h e  defendant .  
T h i s  P r o p o s i t i o n ,  does n o t ,  of cour se ,  apply  t o  
o f f e n c e s  which  themselves c o n s i s t  of negl igence ,  
o r  t o  o f f e n c e s  such a s  d r i v i n g  wi thout  due care and 
a t t e n t i o n ,  where the  essence  of t h e  p rosecu t ion  
case  invo lves  proof t h a t  t h e  defendant has  been 
n e g l i g e n t .  

29 

5. WHERE THE FAULT PROVED BY THE EVIDENCE I S  OF A HIGHER 

DEGREE THAN THAT REQUIRED FOR THE OFFENCE THE FAULT REQUIRED 

S;IkeL BE TAKEN AS ESTABLISHED. 

I l l u s t r a t i o n  

A law makes it an o f f e n c e  t o  s e l l  i n t o x i c a t i n g  
l i q u o r  between c e r t a i n  hours ,  exp res s ly  exc luding  
t h e  requirement of i n t e n t i o n ,  knowledge o r  
r e c k l e s s n e s s  i n  t h e  defendant  i n  r e l a t i o n  t o  t h e  
t i m e  of t h e  sale,  but  by reason of P r o p o s i t i o n  3 
r e q u i r i n g  negl igence  i n  r e s p e c t  of t h a t  element 
of t h e  of fence .  The evidence proves t h a t  t h e  
defendant  s o l d  i n t o x i c a t i n g  l i q u o r  knowing t h a t  
he w a s  doing so dur ing  p r o h i b i t e d  hours .  The 
defendant  w i l l  be g u i l t y  of t h e  o f f ence .  

Comment a ry 

T h i s  P r o p o s i t i o n  makes it c lear  t h a t  where  t h e  f a u l t  
e l emen t  r equ i r ed  f o r  t h e  o f f ence  i s ,  f o r  example, 
negl igence i n  t h e  defendant ,  t h e  de fendan t ’ s  g u i l t  
i s  e s t a b l i s h e d  i f  he a c t e d  not  merely n e g l i g e n t l y ,  
bu t  r e c k l e s s l y  o r  w i t h  knowledge o r  i n t e n t i o n a l l y .  

EXISTING OFFENCES 

I n t r o d u c t i o n  

Most i n d i c t a b l e  o f f ences  i n  t he  e x i s t i n g  l a w  pose no 
problems, because they  have been he ld  t o  imply t r a d i t i o n a l  
mens rea i n  t h e  defendant .  There a r e  excep t ions  o r  p a r t i a l  

except ions ,”  and o u r  P r o p o s i t i o n  d e a l s  w i th  t h e s e  by 

28. See  - H i l l  v .  Baxter [l958] 1 Q.B. 277. 
29. e.g., o f f ences  under  s.19 of t h e  Allotments  A c t  1922, and 

pa ras .  64 and 65 of  Schedule 3 of t h e  Water A c t  1945 and 
pa ra .  29 of Schedule 3 of t h e  Gas A c t  1948. 

30. Examples a r e  t o  be found i n  t h e  area of  sexual offences,  t h e  
dangerous drugs l e g i s l a t i o n  and ( t o  a l i m i t e d  e x t e n t )  bigamy. 
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p r e s c r i b i n g  a f a u l t  e lement  o f  n e g l i g e n c e  i n  r e g a r d  t o  t h o s e  
e l e m e n t s  of t h e  o f f e n c e  f o r  which mens rea i s  n o t  r e q u i r e d .  

The  main purpose  of t h e  P r o p o s i t i o n  i s ,  however, t o  conver t  
o f f e n c e s  of s t r ic t  l i a b i l i t y  i n t o  o f f e n c e s  of negligence i n  

a p p r o p r i a t e  cases. 

PROPOSITION RELATING TO EXISTING OFFENCES 

6 .  SUBJECT TO ANY SPECIFIC EXCEPTIONS, WHERE THE EXISTING 

LAW DOES NOT REQUIRE A PARTICULAR DEGREE OF FAULT I N  RESPECT 

OF AN ELEMENT OF THE OFFENCE, THAT OFFENCE NEVERTHELESS 

REQUIRES NEGLIGENCE I N  THE DEFENDANT AS TO THAT ELEMENT. 

I N  SUCH CASES, UNLESS OTHERWISE EXPRESSLY PROVIDED, 

NEGLIGENCE MAY BE TREATED AS ESTABLISHED I N  THE ABSENCE OF 

ANY EVIDENCE TO THE CONTRARY. 

WHERE THE FAULT PROVED BY THE EVIDENCE I S  OF A HIGHER 

DEGREE THAN NEGLIGENCE, NEGLIGENCE SHALL BE TAKEN AS ESTABLISHED. 

I l l u s t r a t i o n s  

( a )  S e c t i o n  2 3 5 ( 2 )  of t h e  Road T r a f f i c  A c t  1960 makes 
it a n  o f f e n c e  t o  make a f a l s e  s t a t e m e n t  for  t h e  
purpose  of o b t a i n i n g  t h e  i s s u e  of c e r t a i n  

ce r t i f i ca t e s .  The Cour t  o f  Appeal  h a s  h e l d  t h a t  
t h i s  i s  a n  o f f e n c e  of s t r i c t  1 i a b i l i t y . j '  Under 
t h e  P r o p o s i t i o n ,  i t  w i l l  be open t o  a d e f e n d a n t  
t o  ra i se  t h e  i s s u e  t h a t  he  w a s  n o t  n e g l i g e n t  i n  
making a f a l s e  s ta tement ,  u n l e s s  t h e  o f f e n c e  i s  
s p e c i f i c a l l y  excep ted  from t h e  o p e r a t i o n  of t h e  
P r o p o s i t i o n .  

( b )  S e c t i o n  157 of  t h e  Bankruptcy A c t  1914 makes it 
a n  o f f e n c e  f o r  a bankrupt  t o  f a i l  t o  give a 
s a t i s f a c t o r y  e x p l a n a t i o n  of t h e  manner i n  which 
t h e  l o s s  of  a s u b s t a n t i a l  p a r t  of h i s  es ta te  
w a s  i n c u r r e d .  No words i m p o r t i n g  f a u l t  are 
u s e d .  3 2  I n  3 R. v .  S a l t e r j 3  t h e  C o u r t  o f  Appeal  
h e l d ,  ove r ru l ing  an  ea r l i e r  case on t h e  same 

3 1 .  - R.  v .  Cummerson [1968] 2 Q.B. 5 3 4 .  
32  Except  i n  s .169 ,  which i s  of p e r i p h e r a l  r e l e v a n c e .  

3 3 .  [ I9681 2 Q.B.  793 C.A. 
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PROPOSITION 6 

SUBJECT TO ANY S P E C I F I C  EXCEPTIONS, WHERE THE EXISTING 
LAW DOES NOT REQUIRE A PARTICULAR DEGREE OF FAULT I N  
RESPECT OF AN ELEMENT OF THE OFFENCE, THAT OFFENCE 
NEVERTHELESS REQUIRES NEGLIGENCE I N  THE DEFENDANT AS 

TO THAT ELEMENT. 
I N  SUCH CASES, UNLESS OTHERWISE EXPRESSLY PROVIDED, 

NEGLIGENCE MAY BE TREATED AS ESTABLISHED I N  THE ABSENCE 
OF ANY EVIDENCE TO THE CONTRARY. 

WHERE THE FAULT PROVED BY THE EVIDENCE I S  OF A 
HIGHER DEGREE THAN NEGLIGENCE, NEGLIGENCE SHALL BE 
TAKEN AS ESTABLISHED. 



sec t ion ,34  t h a t  t h e  o f f ence  was one of s t r i c t  
l i a b i l i t y ,  and t h a t  t h e  de fendan t ' s  defence 
t h a t  he had done a l l  t h a t  could reasonably be 

expected of h i m  w a s  i r r e l e v a n t .  Under t h e  

P ropos i t i on  t h e  defendant i n  a c a s e  l i k e  S a l t e r  
w i l l  have a defence.  

Commentary 

( 1 )  The p r i n c i p l e  under ly ing  t h i s  P r o p o s i t i o n  i s  t h a t  

whenever an e x i s t i n g  of fence  h a s  been enacted without  
mention of an element of f a u l t ,  t h e  enactment should 
be cons t rued  so as t o  imply a f a u l t  element of 
negl igence ,  and i t  w i l l  be open t o  t h e  defendant  t o  
se t  up h i s  l ack  of negl igence.  I n  S a l t e r ' s  case, f o r  
example, t h e  t r i a l  j u d g e ' s  d i r e c t i o n  ( t h a t  t h e  
prosecut ion  had t o  prove i n t e n t  t o  dece ive)  would, 
under ou r  p r o p o s i t i o n ,  s t i l l  be t o o  favourable  t o  t h e  
defendant .  But t h e  defendant would have been e n t i t l e d  
t o  r a i s e  t h e  i s s u e  t h a t  he had done a l l  t h a t  a 
reasonable  person  could do t o  provide a s a t i s f a c t o r y  
explana t ion .  

(2) The P r o p o s i t i o n  i s  designed t o  apply t h e  p r i n c i p l e s  
l a i d  down by P ropos i t i ons  1 t o  5 ( f o r  o f f e n c e s  created 
i n  the  f u t u r e )  t o  o f f e n c e s  under  t h e  p re sen t  l a w .  
The o f f e n c e s  w i t h  which it has  t o  d e a l  f a l l  i n t o  
three ca t egor i e s : -  

( a )  Offences where e x i s t i n g  law by c l e a r  s t a t u t o r y  
p rov i s ion  ( a s  i n  most o f f ences  of mal ic ious  
damage under t h e  1861 A c t  o r  most o f f e n c e s  of 
d i shones ty  under  t h e  Thef t  A c t  1968) o r  by 
undisputed a p p l i c a t i o n  of common l a w  p r i n c i p l e  
( f o r  example, i n  murder) r e q u i r e s  mens rea 
e i t h e r  i n  i t s  common law sense  of i n t e n t i o n ,  
knowledge o r  r e c k l e s s n e s s  o r  i n  a more res t r ic ted 
sense  ( f o r  example, o f f ences  " w i t h  i n t e n t " ) .  
I n  such c a s e s ,  t h e  e x i s t i n g  p r i n c i p l e s  are 
preserved .  Mens r e a  may, however, no t  always 
be expressed i n  terms of i n t e n t i o n ,  knowledge 
o r  r eck le s sness .  Fo r  example, under  s e c t i o n  1 

of t h e  Pe r ju ry  A c t  1911 a f a l se  s ta tement  must 

~~ 

3 4 .  5. v .  P h i l l i p s  (1921) 85 J .P .  120. 
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PROPOSITION 6 

SUBJECT TO ANY S P E C I F I C  EXCEPTIONS, WHERE THE EXISTING 
LAW DOES NOT REQUIRE A PARTICULAR DEGREE OF FAULT I N  

RESPECT OF AN ELEMENT OF THE OFFENCE, THAT OFFENCE 

NEVERTHELESS REQUIRES NEGLIGENCE I N  THE DEFENDANT AS 

TO THAT ELEMENT. 
I N  SUCH CASES, UNLESS OTHERWISE EXPRESSLY PROVIDED, 

NEGLIGENCE MAY BE TREATED AS ESTABLISHED I N  THE ABSENCE 

OF ANY EVIDENCE TO THE CONTTURY. 
WHERE THE FAULT PROVED BY THE EVIDENCE IS  OF A 

HIGHER DEGREE THAN NEGLIGENCE, NEGLIGENCE SHALL BE 
TAKEN AS ESTABLISHED. 
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be made "... which [ t h e  defendant ]  knows t o  
be f a l s e  o r  does  not  be l i eve  t o  be t r u e  ... I t  

I t  i s  no t  intended t h a t  the  P ropos i t i on  should 
a f f e c t  such cases  any more than i t  a f f e c t s  
cases  where mens r e a  i s  i n  terms required. 

Offences where s t r i c t  l i a b i l i t y  i s  a p p r o p r i a t e  
on grounds of p o l i c y  which posses s  the  character 
of s t r i c t  l i a b i l i t y  wi thout  b e n e f i t  of a no- 
negl igence defence.  These  o f f e n c e s  would be 
excepted from t h e  P r o p o s i t i o n ' s  a p p l i c a t i o n .  

Offences o t h e r  t h a n  those  f a l l i n g  w i t h i n  ( a )  
o r  ( b )  above. It  i s  w i t h  these o f fences  ( a  
c lass  def ined  by e l i m i n a t i o n )  t h a t  t h e  
P r o p o s i t  i o n  is  mainly concerned. 

( 3 )  Thus t h e  a p p l i c a t i o n  of t h e  P r o p o s i t i o n  t o  e x i s t i n g  
o f fences  of c l a s s  ( c )  above w i l l  e f f e c t i v e l y  r e s u l t  
i n  t h e i r  convers ion  i n t o  o f f e n c e s  of negl igence  i n  
r e l a t i o n  t o  a l l  t h e  e lements -of  each o f fence .  

( 4 )  For  t h e  same reasons  a s  those  g iven  i n  our  commentary 
on P r o p o s i t i o n  4 ,  t h e  p r e s e n t  P ropos i t i on  deals w i t h  

t h e  burden of proof i n  t h o s e  e x i s t i n g  o f f e n c e s  which 
are converted i n t o  o f f e n c e s  of negl igence .  I n  t h i s  
P r o p o s i t i o n  a l s o ,  we envisage  t h a t  t he  normal p r a c t i c e  
w i l l  be followed so t h a t  t h e  accused w i l l  have t h e  
burden of adducing evidence r a i s i n g  t h e  i s s u e  of no- 
negl igence.  I f  he does so ,  it w i l l  be f o r  t h e  c o u r t  
t o  determine t h e  i s s u e .  It fo l lows  t h a t  we do not 
propose t h a t  s e c t i o n  81 of t h e  Magistrates' Cour t s  
A c t  1 9 5 2 ~ ~  should o p e r a t e  on these "convertedtv o f f ences .  

Defences o t h e r  t han  a no-negligence defence may, of 
course ,  be open t o  a person charged w i t h  an e x i s t i n g  
o f fence .  Such defences  may be provided by t h e  common 

(5) 

~~ 

3 5 .  T h i s  reads: 
Where  t h e  defendant  t o  an informat ion  o r  complaint 

re l ies  f o r  h i s  defence on any except ion ,  exemption, proviso ,  
excuse o r  q u a l i f i c a t i o n ,  whether  o r  not i t  accompanies t h e  
d e s c r i p t i o n  of t h e  of fence  o r  m a t t e r  of complaint i n  t h e  
enactment c r e a t i n g  the  o f f ence  o r  on which  t h e  complaint i s  
founded, t h e  burden of proving t h e  excep t ion ,  exemption, 
proviso ,  excuse o r  q u a l i f i c a t i o n  s h a l l  be on h i m ;  and t h i s  
no twi ths tanding  t h a t  t h e  informat ion  o r  complaint c o n t a i n s  
an  a l l e g a t i o n  nega t iv ing  t h e  except ion ,  exemption, p rov i so ,  
excuse o r  q u a l i f i c a t i o n . "  
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l a w ,  a s  i n  t h e  case of s e l f - d e f e n c e ,  o r  by s t a t u t e ,  
as  i n  t h e  case of  " l a w f u l  a u t h o r i t y  o r  excuse"  u n d e r  
s e c t i o n  8(1 )  of t h e  Forgery A c t  1913. 36 I n  t h e  case 
of these s p e c i a l  d e f e n c e s  p r o v i s i o n  i s  o f t e n  made 
p l a c i n g  t h e  onus  of proof of t h e  d e f e n c e  on t h e  

d e f e n d a n t  and o u r  P r o p o s i t i o n  would n o t  seek t o  
a l t e r  t h i s  p o s i t i o n .  It  may be, however, t h a t  a 
change w i l l  be made when t h e  C r i m i n a l  Law R e v i s i o n  
Committee has completed i t s  rev iew of t h e  sub jec t  
of t h e  burden of p r o o f .  

DEFINITIONS 

I n t ro duc t i o n  

The P r o p o s i t i o n  t h a t  f o l l o w s  c o n t a i n s  d e f i n i t i o n s  o f  
t h e  terms which  we have  employed t o  d e s i g n a t e  t h e  e lement  o f  
f a u l t  i n  P r o p o s i t i o n s  1 t o  6 ,  i . e .  i n t e n t i o n ,  knowledge, 
r e c k l e s s n e s s  and n e g l i g e n c e .  But t h e  d e f i n i t i o n s  a re  a l s o  
i n t e n d e d  t o  i n d i c a t e  t h e  degree o f  f a u l t  wh ich  we t h i n k  
ough t  t o  be imp l i ed  by t h o s e  e x p r e s s i o n s  i n  r e l a t i o n  t o  ex i s t -  
i n g  and f u t u r e  o f f e n c e s .  

36 .  A s  t o  t h i s  d e f e n c e ,  see E. v .  Wuyts [1969]  3 W.L.R. 1 .  
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DEFINITIONS RELATING TO THE FOREGOING 

PROPOSITIONS AND TO EXISTING AND 

FUTURE OFFENCES 

INTENTION AND KNOWLEDGE 

7. A. ( 1 )  A PERSON 

( a )  

F i r s t  (b 
a l t e r n a t i v e  

Second ( b  
a l t e r n a t i v e  

INTENDS AN EVENT NOT ONLY 

WHEN H I S  PURPOSE I S  TO CAUSE THAT 

EVENT BUT ALSO 

WHEN HE HAS NO SUBSTANTIAL DOUBT 

THAT THAT EVENT WILL RESULT FROM 

HIS CONDUCT, 

WHEN HE FORESEES THAT THAT EVENT 

WILL PROBABLY RESULT FROM H I S  

CONDUCT. 

I S  NOT BY REASON ONLY OF PROPOSITION 

TO BE TAKEN TO INTEND THE WRONGDOING 

OF OTHERS. 

(3) A PERSON KNOWS OF CIRCUMSTANCES NOT ONLY WHEN 

HE KNOWS THAT THEY EXIST BUT ALSO WHEN 

F i r s t  HE HAS NO SUBSTANTIAL DOUBT THAT THEY EXIST.  
a l t e r n a t i v e  

Second HE KNOWS THAT THEY PROBABLY EXIST.  
a l t e r n a t i v e  

RECKLESSNESS 
- 

B .  A PERSON I S  RECKLESS I F ,  

( a )  KNOWING THAT THERE I S  A R I S K  THAT 

AN EVENT MAY RESULT FROM H I S  CONDUCT 

OR THAT A CIRCUMSTANCE MAY E X I S T ,  HE 

TAKES THAT R I S K ,  AND 



( b )  I T  I S  UNREASONABLE FOR HIM TO TAKE 

I T  HAVING REGARD TO THE DEGREE AND 

NATURE OF THE R I S K  WHICH HE KNWS 

TO BE PRESENT. 

NEGLIGENCE 

C .  A PERSON I S  NEGLIGENT I F  HE F A I L S  TO EXERCISE 

SUCH CARE, S K I L L  OR FORESIGHT AS A REASONABLE 

MAN I N  HIS SITUATION WOULD EXERCISE. 
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DEFINITIONS OF INTENTION,  KNOWLEDGE. RECKLESSNESS 

AND NEGLIGENCE. W I T H  ILLUSTRATIONS AND COMMENTARY 

INTENTION 

7. A. ( 1 )  A PERSON INTENDS AN EVENT NOT ONLY 

( a )  WHEN HIS PURPOSE IS  TO CAUSE THAT 

EVENT BUT ALSO 

F i r s t  ( b )  WHEN HE HAS NO SUBSTANTIAL DOUBT 

THAT THAT EVENT W I L L  RESULT FROM 
a l t e r n a t i v e  

HIS CONDUCT. 

Second 
a l t e r n a t i v e  

(b )  WHEN HE FORESEES THAT THAT EVENT 

W I L L  PROBABLY RESULT FRm HIS 

CONDUCT. 

I l l u s t r a t i o n s  

( a )  The defendant  s h o t  a t  A a t  long  range hoping t o  
k i l l  him, but  knowing t h a t  t h e  chances of h i e t i n g  
him were extremely s m a l l  a t  t h a t  range. H e  
k i l l e d  A. H e  i s  g u i l t y  of i n t e n t i o n a l l y  k i l l i n g  
A. 

( b )  The defendant  set  a s p r i n g  gun i n  h i s  woods, 
where he knew t h a t  t r e s p a s s e r s  might pass .  
Apart  from be ing  g u i l t y  of t h e  s p e c i f i c  o f f ence  
r e l a t i n g  t o  s p r i n g  guns,37 he i s  g u i l t y  of 
i n t e n t i o n a l l y  k i l l i n g  i f  a t r e s p a s s e r  i s  k i l l e d  
by t h e  gun. 

( c )  The defendant  addressed a meeting on the  highway. 

H e  d i d  not  wish t o  o b s t r u c t  t h e  highway, but he 
had no s u b s t a n t i a l  doubt t h a t  a c e r t a i n  obstruc-  
t i o n  would r e s u l t  from h i s  a c t i o n s .  T h a t  
o b s t r u c t i o n ,  which i s  found t o  be unreasonable  
and t h e r e f o r e  i l l e g a l ,  i n  f a c t  occur red .  The 

defendant  i s  g u i l t y  of  an of fence  which requires 
i n t e n t i o n  t o  o b s t r u c t  t h e  highway. 38 On t h e  

37.  s . 3 1  of t h e  Offences a g a i n s t  t h e  Person A c t  1861. T h i s  o f f ence  
may be thought  t o  become redundant i n  t h e  l i g h t  of t h e  
P r o p o s i t i o n s ,  

38. Arrowsmith v .  Jenk ins  [1963]  2 Q.B.  561.  
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INTENT I ON 

A PERSON INTENDS AN EVENT NOT ONLY 

( a )  WHEN HIS PURPOSE IS TO CAUSE THAT 
EVENT BUT ALSO 

f i rs t  ( b )  WHEN HE HAS NO SUBSTANTIAL DOUBT 
THAT THAT EVEiW WILL RESULT FROM a ILernat i ve  

HIS CONDUCT. 

second (b )  WHEN HE FORESEES THAT THAT EVENT 
WILL PROBABLY RESULT FROM HIS 
CONDUCT. 

a P t e  x a t  ive  
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second a l t e r n a t i v e  v i e w  he  would a l s o  be g u i l t y  
of t h e  o f f e n c e  i f  he fo re saw t h a t  a c e r t a i n  
o b s t r u c t i o n  would p robab ly  r e s u l t  f rom h i s  a c t i o n .  

( d )  The de fendan t  p l a c e d  a time-bomb on a n  a i r c r a f t .  
H i s  purpose  w a s  t o  c a u s e  l o s s  of  p r o p e r t y  and  
make a n  i n s u r a n c e  claim. H e  d i d  n o t  care what  
happened t o  t h e  crew o r  p a s s e n g e r s ,  b u t  he had 

no s u b s t a n t i a l  doubt  t h a t  a f a t a l  crash would 
r e s u l t  from h i s  conduc t .  I f  t h e  crash o c c u r r e d ,  
he i s  g u i l t y  of i n t e n t i o n a l l y  k i l l i n g  t h e  v i c t ims .  
On t h e  second a l t e r n a t i v e  v iew he would a l s o  be 

g u i l t y  i f  he fo re saw t h a t  a f a t a l  crash would 
p robab ly  r e s u l t  from h i s  conduc t .  

Note:  The commentary on t h i s  P r o p o s i t i o n ,  t o g e t h e r  w i t h  t h e  

commentary on P r o p o s i t i o n  7 .A(3 ) ,  i s  a t  page 39. 

( 2 )  A PERSON I S  NOT BY REASON ONLY OF PROPOSITION 

7.A.( 1 ) ( b )  TO BE TAKEN TO INTEND THE WRONGDOING 

OF OTHERS. 

I l l u s t  pa t i o n  

The d e f e n d a n t  and o t h e r s  t o o k  pa r t  i n  a p r o c e s s i o n  
knowing from e x p e r i e n c e  t h a t  o t h e r s  would m o l e s t  
them. They are  n o t  g u i l t y  of u n l a w f u l  assembly 
(which r e q u i r e s  a n  i n t e n t i o n  t o  c a u s e  a breach of 
t he  peace)  because  t h e  e v e n t  f o r e s e e n  i s  the  
r e s u l t  of a n o t h e r ' s  wrongdoing. 

Comment a ry 

T h i s  P r o p o s i t i o n  i s  i n t e n d e d  t o  p r e s e r v e  t h e  p r i n c i p l e  
l a i d  down i n  Bea t ty  v .  G i l l b a n k s .  39 I t  is ,  however, 
s e l f - e v i d e n t  t h a t  a pe r son  may i n t e n d  t h e  wrongdoing 
of a n o t h e r  so a s  t o  become a p a r t y  t o  t h a t  o t h e r ' s  
o f f e n c e  by r e a s o n  o f  h i s  f o r e s i g h t  of t he  wrongdoing. 
The P r o p o s i t i o n  does  no more t h a n  prevenk such  i n t e n t i o n  
b e i n g  a u t o m a t i c a l l y  imputed t o  h i m .  

3 9 .  (1882)  9 Q . B . D .  308 .  
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KNOW LEDGE 

( 3 )  A PERSON KNOWS OF CIRCUMSTANCES NOT ONLY WHEN 

HE KNOWS THAT THEY EXIST, BUT ALSO WHEN 

F i r s t  HE HAS NO SUBSTANTIAL DOUBT THAT THEY EXIST. 
a l t e r n a t i v e  

Second HE KNOWS THAT THEY PROBABLY EXIST. 
a It e r n a t  i ve  

I 1 l u  s t ra t  i o n  s 

( a )  A l a w  makes i t  a n  o f f e n c e  knowingly t o  p o s s e s s  
e x p l o s i v e s .  The d e f e n d a n t  posses sed  a package 
which h e  had l e f t  unopened f o r  a long  t i m e ;  
he  had no i d e a  w h a t  it c o n t a i n e d .  I n  f a c t  it 
c o n t a i n e d  e x p l o s i v e s .  H e  i s  n o t  g u i l t y  of t h e  

of f e n c e .  

( b )  A s  i n  ( a ) ,  b u t  t h e  d e f e n d a n t  r e c e i v e d  t h e  package 
from X and ,  a l t h o u g h  he had n o t  opened i t  o r  been 
t o l d  w h a t  i t  c o n t a i n e d ,  he had no s u b s t a n t i a l  
doubt  f rom t h e  c i r c u m s t a n c e s  t h a t  i t  c o n t a i n e d  
e x p l o s i v e s .  H e  i s  g u i l t y  of  t h e  o f f e n c e .  On 
t h e  second a l t e r n a t i v e  v iew he  would a l s o  be 
g u i l t y  i f  he  knew from t h e  c i r c u m s t a n c e s  t h a t  
t h e  p a c k e t  p robab ly  c o n t a i n e d  e x p l o s i v e s .  

\ 

( c )  As i n  ( b )  , b u t  t h e  de fendan t  w a s  mere ly  s u s p i c i o u s  
t h a t  the  c o n t e n t s  of t h e  package might  be e x p l o s i v e s .  
H e  i s  n o t  g u i l t y  of t h e  o f f e n c e .  To make him 
g u i l t y  i n  t hese  c i r c u m s t a n c e s ,  a p t  words must be 

used  i n  t h e  l e g i s l a t i o n :  f o r  example,  i t  shou ld  
be s a i d  t h a t  i t  i s  a n  o f f e n c e  f o r  a pe r son  t o  be 
i n  p o s s e s s i o n  o f  a r t i c l e s  knowing t h a t  t h e y  a re  
o r  may be e x p l o s i v e s :  o r  t h e  l e g i s l a t i o n  may 
be d r a f t e d  i n  terms making t h e  de fendan t  g u i l t y  
on t h e  b a s i s  of  r e c k l e s s n e s s  as t o  t h e  q u a l i t y  
of t h e  t h i n g .  

( d )  The d e f e n d a n t  bought a n  a r t i c l e  i n  s h o r t  s u p p l y ,  
i n  X ' s  shop ,  H e  p a i d  a f a i r  p r i c e .  H e  knew 
t h a t  X had been c o n v i c t e d  more t h a n  once of 
h a n d l i n g  s t o l e n  goods and he  realised t h a t  there 
w a s  a f a i r  p o s s i b i l i t y ,  i ndeed  a p r o b a b i l i t y ,  
t h a t  t h i s  p a r t i c u l a r  a r t i c l e  w a s  s t o l e n ,  b u t  
t h e  f a c t  was by no means c e r t a i n  i n  h i s  mind. 
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INTENTION AND KNOWLEDCE 

( 1 )  A PERSON INTENDS AN EVENT NOT ONLY 

( a )  WHEN HIS PURPOSE I S  TO CAUSE THAT 
EVENT BUT ALSO 

f i r s t  (b )  WHEN HE HAS NO SUBSTANTIAL DOUBT 

THAT THAT EVENT WILL RESULT FROM 
H I S  CONDUCT. 

a 1  t e r n a t i v e  

second (b )  WHEN HE FORESEES THAT THAT EVENT 
WILL PROBABLY RESULT FROM H I S  
CONDUCT. 

a l t e r n a t i v e  

( 2 )  A PERSON IS NOT BY REASON ONLY OF PROPOSITION 
7A( 1 )  ( b )  TO BE TAKEN TO INTEND THE WRONGDOING 
OF OTHERS. 

(3) A PERSON KNOWS OF CIRCUMSTANCES NOT ONLY WHEN 
HE KNOWS THAT THEY EXIST BUT ALSO WHEN 

first 
a f t e r n a t i v e  HE HAS NO SUBSTANTIAL DOUBT THAT THEY EXIST.  

sec*nd 
a1 t e r n a t i v e  HE KNOWS THAT THEY PROBABLY EXIST.  
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The a r t i c l e  w a s  i n  f a c t  s t o l e n .  H e  i s  n o t ,  
on t h e  f i r s t  a l t e r n a t i v e  formula t ion  of t h i s  
d e f i n i t i o n ,  g u i l t y  of handl ing  s t o l e n  goods, 
knowing them t o  be s to len ,40  but  he is  on 
t h e  second. 

( e )  The defendant bought a n  a r t i c l e  f o r  f a r  less 
than  i t s  va lue  from a s t r a n g e r  i n  a publ ic  
house. The a r t i c l e  w a s  s t o l e n .  I f  he i s  
charged w i t h  handl ing  s t o l e n  goods, the ques t ion  
i s  whe the r  t h e  defendant  knew ( i n  t h e  extended 
sense  of t h e  d e f i n i t i o n  of knowledge) from t h e  
circumstances t h a t  t h i s  w a s  a s t o l e n  a r t i c l e .  

INTENTION AND KNOWLEDGE 

Comment a ry  

(1 )  Where consequences are  included i n  t he  elements  of an 
o f f ence ,  ithe d e f e n d a n t ' s  i n t e n t i o n  t o  b r i n g  these about 
may o f t e n  be c o n d i t i o n a l ,  i n  t h e  sense  t h a t  he  expec t s  
t h a t  e v e n t s  may happen o r  t h a t  o ther  persons  may behave 
i n  a pred ic tab le  way and upon t h a t  e x p e c t a t i o n  he p l a n s  
h i s  c r i m i n a l  e n t e r p r i s e  ( f o r  example, booby trap 
o f f e n c e s  a g a i n s t  t h e  person) .  On t h i s  assumption, t h e  
ques t ion  ar ises  whether  ou r  d e f i n i t i o n  o f  i n t e n t i o n  is 
adequate  t o  cover  such cases .  We t h i n k  t h a t  t h e  word 
"purpose1' i s  w i d e  enough t o  inc lude ,  i n  i t s  n a t u r a l  
meaning, t h i s  k ind  of c o n d i t i o n a l  i n t e n t i o n .  

( 2 )  It w i l l  be observed t h a t ,  i n  P r o p o s i t i o n  T.A(l)(b)  and 
7 . A ( 3 ) ,  two a l t e r n a t i v e  formula t ions  of t h e  d e f i n i t i o n s  
of i n t e n t i o n  and knowledge have been pu t  forward. The 
f irst  of these equates i n t e n t i o n  a s  t o  consequences o r  
knowledge of c i rcumstances  w i t h  s ta tes  of mind i n  which 

t h e  defendant  has  no s u b s t a n t i a l  doubt t h a t  t h e  
consequences w i l l  r e s u l t  o r  tha t  t h e  circumstances 
e x i s t .  The second equa te s  them w i t h  f o r e s i g h t  of the 
p r o b a b i l i t y  of consequences o r  knowledge of t h e  
probable  e x i s t e n c e  of circumstances.  The f ac t  t h a t  

these a l t e r n a t i v e s  are here put  forward gives effect  
t o  a d i f f e r e n c e  of view i n  t h e  Working P a r t y ,  and we 
i n v i t e  t h e  views of readers of t h i s  Paper on the i r  
r e s p e c t i v e  merits. We a r e  a l l  agreed, however, t ha t  

40. For  t h e  purposes  of t h e  i l l u s t r a t i o n  we have ignored t h e  
a l t e r n a t i v e  s t a t e  of mind of "be l iev ing"  i n  s.22 of t h e  
Theft A c t  1968. See 5. Y. Woods E19691 1 Q.B. 447 (p.45 
b e l o w )  on t h e  meaning of "believing1' .  
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INTENTION AND KNOWLEDGE 

( 1 )  A PERSON INTENDS AN EVENT NOT ONLY 

( a )  WHEN H I S  PURPOSE IS TO CAUSE THAT 
EVENT BUT ALSO 

f i rs t  ( b )  WHEN HE HAS NO SUBSTANTIAL DOUBT 
THAT THAT EVENT WILL RESULT FROM 
H I S  CONDklCT. 

a1  t e r n a t  i v e  

second (b) WHEN HE FORESEES THAT THAT EVENT 
WILL PROBABLY RESULT FROM H I S  
CONDUCT. 

a 1 t e r n a t  i v e  

(2 )  A PERSON IS NOT BY REASON ONLY OF PROPOSITION 
7A( 1 )  ( b )  TO BE TAKEN TO INTEND THE WRONGDOING 
OF CrrHERS. 

( 3 )  A PERSON KNWS OF CIRCUMSTANCES NOT ONLY WHEN 
HE KNOWS THAT THEY EXIST BUT ALSO WHEN 

first 
a l t e r n a t i v e  

second 
a l t e r n a t i v e  

HE HAS NO SUBSTANTIAL DOUBT THAT THEY EXIST.  

HE KNOWS THAT THEY PROBABLY EXIST.  



t h e r e  ought t o  be cases i n  which i n t e n t i o n  and 
knowledge should be imputed where  t h e  d e f e n d a n t ' s  
s t a t e  of mind does not amount t o  i n t e n t i o n  i n  t h e  
narrowest sense  o r  c e r t a i n  knowledge. 41 
t h i n k  t h a t  t h e  t e s t  f o r  knowledge should so f a r  a s  
p o s s i b l e  be i n  l i n e  w i t h  t h e  t e s t  f o r  i n t e n t i o n .  

We f u r t h e r  

The f irst  a l t e r n a t i v e  

I n t e n t i o n  

A PERSON INTENDS AN EVENT [NOT ONLY WHEN HIS PURPOSE IS TO 

CUJSE THAT EVENT BUT ALSO] WHEN HE HAS NO SUBSTANTIAL DOUBT 

THAT THAT EVENT W I L L  RESULT FROM HIS CCNDUCT. 

Knowledge 

A PERSON KNOWS OF CIRCUMSTANCES [NOT ONLY WHEN HE KNWS THAT 

THEY EXIST BUT ALSO] WHEN HE HAS NO SUBSTANTIAL DOUBT THAT 

THEY EXIST. 

(3 )  T h i s  formula t ion  g i v e s  e f f e c t  t o  t h e  m a j o r i t y  view 
t h a t  imputed i n t e n t i o n  ought t o  be seve re ly  
circumscribed,  so t h a t  f o r e s i g h t  of consequences o r  
absence of  s u b s t a n t i a l  doubt a s  t o  t h e  e x i s t e n c e  of 
c i rcumstances ought t o  be t r e a t e d  a s  equ iva len t  t o  
i n t e n t i o n  o r  knowledge only i f  t h e  f o r e s i g h t  o r  l a c k  
of doubt amounts t o  p r a c t i c a l  c e r t a i n t y .  While t h e  
words " p r a c t i c a l  c e r t a i n t y ' '  might have been used ,  t h e  
m a j o r i t y  t h i n k  t h a t  t h e  suggested formula t ion  i s  
e a s i e r  t o  understand i n  t h a t  it i s  ve ry  l i k e  a concept 
(proof beyond a reasonable  doubt)  with which t h e  
c o u r t s  a r e  a l r e a d y  f a m i l i a r .  

( 4 )  It  seems t o  t h e  m a j o r i t y  of t h e  Working P a r t y  t h a t  t h e  
a l t e r n a t i v e  "p robab i l i t y"  t e s t  h a s  t h e  d isadvantage  
t h a t  i t  p o s t u l a t e s  a s t a t e  of mind which i s  i n s u f f i c i e n t l y  
d i s t i n g u i s h a b l e  from r e c k l e s s n e s s .  Recklessness ,  
according t o  o u r  d e f i n i t i o n ,  i nvo lves  t h e  knowledge 

of r i s k  coupled w i t h  t h e  unreasonable  t a k i n g  of t h e  

~ 

41. Such as "bomb i n  a i rc raf t "  c a s e s ,  where  t h e  defendant  may 
be i n d i f f e r e n t  t o  t h e  f a t e  of t h e  passengers of may even 
hope t h a t  t h e y  w i l l  escape i f  h i s  purpose is ,  f o r  example, 
t o  recover insurance money consequent ly  upon the a i r c r a f t ' s  
d e s t r u c t i o n .  
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INTENTION AND KNOWLEDGE 

( 1 )  A PERSON INTENDS AN EVENT NOT ONLY 

( a )  WHEN HIS PURPOSE IS TO CAUSE THAT 
EVENT BUT ALSO 

f i r s t  ( b )  WHEN HE HAS NO SUBSTANTIAL DOUBT 
THAT THAT EVENT WILL RESULT FRawI 
HIS CONDUCT, 

a 1 t erna  t i v e  

second ( b )  WHEN HE FORESEES THAT THAT EVENT 
WILL PROBABLY RESULT FROM HIS 
CONDUCT. 

a It e rna t i v e  

( 2 )  A PERSON I S  NOT BY REASON ONLY OF PROPOSITION 
7A(  1 ) ( b )  TO BE TAKEN TO INTEND THE WRONGDOING 
OF OTHERS. 

(3) A PERSON KNOWS OF CIRCUMSTANCES NOT ONLY WHEN 

HE KNmS THAT THEY EXIST BUT ALSO WHEN 

first 
a 1 t e r n a  t ive HE HAS NO SUBSTANTIAL DOUBT THAT THEY EXIST.  

second 
a1 t e r na t  i v e  HE KNWS THAT THEY PROBABLY EXIST. 



r i s k ;  t h e  l i n e  between an unreasonable  t ak ing  of  
a known r i s k  ( r e c k l e s s n e s s )  and a c t i n g  w i t h  fore-  
s i g h t  of  a probable  r e s u l t  ( i n t e n t i o n  on t h e  " p r o b a b i l i t y "  
t e s t )  seems, i n  t h e  view of t h e  m a j o r i t y ,  no t  t o  be 
sha rp  enough. 

The d e f i n i t i o n  of knowledge favoured by t h e  m a j o r i t y  
co inc ides  w i t h  t h e  view r e c e n t l y  expressed by t h e  

Court  of Appeal,42 where t h e  Court  h e l d  t h a t  on a 
charge of "handl ing goods knowing o r  b e l i e v i n g  them 

t o  be s t o l e n "  under s e c t i o n  22 of t h e  T h e f t  A c t  1968, 
"having a p r e t t y  good idea" t h a t  t hey  were s t o l e n  i s  
i n s u f f i c i e n t  t o  suppor t  a conv ic t ion .  I n  such cases, 
t h e  m a j o r i t y  t h i n k  t h a t  i t  would be u n j u s t  t o  conv ic t  
on t h e  b a s i s  t h a t  t h e  defendant  had a s u s p i c i o n  t h a t  
t hey  w e r e  probably s t o l e n .  I f  it is  desired t o  
extend t h e  o f f ence  t o  cover  t h e  s t a t e  of mind t o  which 

we have j u s t  referred,  t h e  ma jo r i ty  cons ide r  t h a t  it 
would be be t te r  t o  provide t h a t  t h e  o f f ence  can be 
committed r e c k l e s s l y  a s  w e l l  a s  w i t h  knowledge. I n  
t he  same way, i f  it i s  thought desirable  t o  widen 
t h e  scope of t he  s m a l l  number of e x i s t i n g  o f f e n c e s  
where t h e  d e f e n d a n t ' s  mental  s t a t e  must amount t o  
i n t e n t i o n  o r  knowledge, t h e  ma jo r i ty  would suggest  
t h a t  t h i s  should be done by provid ing  t h a t  t h e  mental  
element i n  these o f fences  should i n c l u d e  r eck le s sness ,  
rather than by widening the d e f i n i t i o n  of i n t e n t i o n  
o r  knowledge. I n  s h o r t ,  t h e  m a j o r i t y  would w i s h  
c l e a r l y  t o  d i s t i n g u i s h  i n t e n t i o n  and knowledge from 
reck le s sness  and t o  keep t h e  two former concepts  a s  
nea r  t o  t h e i r  o r d i n a r y  meaning a s  p o s s i b l e .  

The Second A l t e r n a t i v e  

I n t e n t  i o n  

A PERSON INTENDS AN EVENT [NOT ONLY WHEN HIS PURPOSE IS  TO 

CAUSE THAT EVENT BUT ALSO] WHEN HE FORESEES THAT THAT EVENT 

W I L L  PROBABLY RESULT FROh4 HIS CONDUCT. 

Knowledge 

A PERSON KNOWS OF CIRCUMSTANCES [ N U f  ONLY WHEN HE KNOWS THAT 

THEY EXIST BUT ALSO] WHEN HE KNOWS THAT THEY PROBABLY EXIST. 

42. E. v .  Woods [ l 9 6 9 ]  1 Q . B .  447.. See a l s o  t h e  a u t h o r i t i e s  

43 
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INTENTION AND KNOWLEDGE 

( 1 )  A PERSON INTENDS AN EVENT NOT ONLY 

( a )  WHEN H I S  PURPOSE I S  TO CAUSE THAT 
EVENT BUT ALSO 

first  (b )  WHEN HE HAS NO SUBSTANTIAL DOUBT 
THAT THAT EVENT WILL RESULT FROM 
H I S  CONDUCT. 

second ( b )  WHEN HE FORESEES THAT THAT EVENT 

a 1  t e r n a t i v e  

WILL PROBABLY RESULT FROM H I S  
CONDUCT. 

a It e rna  tive 

( 2 )  A PERSON I S  NOT BY REASON ONLY OF PROPOSITION 
7A(l)(b) TO BE TAKEN TO INTEND THE WRONGDOING 
OF OTHERS. 

(3)  A PERSON KNOWS OF CIRCUMSTANCES NOT ONLY WHEN 
HE KNOWS THAT THEY EXIST BUT ALSO W H E N  

first 
a l t e r n a t i v e  HE HAS NO SUBSTANTIAL DOUBT THAT THEY EXIST.  

second 
a l t e r n a t i v e  HE KNWS THAT THEY PROBABLY EXIST.  
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(7 )  The second a l t e r n a t i v e  formula t ion  is ,  l i k e  t h e  f i rs t ,  
d i rec ted  t o  s o l v i n g  t h e  problem of t h e  e x t e n t  t o  w h i c h  

f o r e s i g h t  of r i s k  of consequences, o r  be l i e f  i n  o r  
susp ic ion  of t h e  e x i s t e n c e  of c i rcumstances s h o r t  of 
a c t u a l  knowledge, ought t o  be regarded as equ iva len t  
t o  a c t u a l  i n t e n t i o n  o r  knowledge. The p re fe rence  of 
the  minor i ty  f o r  a " p r o b a b i l i t y t f  tes t  f o r  f o r e s i g h t  
of consequences i s  i n  p a r t  based on the view t h a t  such 
a t e s t  r e p r e s e n t s  l i t t l e  o r  no change i n  t h e  e x i s t i n g  
l a w .  " I f  t h e  same t e s t  were t o  be a p p l i e d  f o r  know- 
ledge of c i rcumstances t h i s  would seem t o  be w i d e r  
t han  t h e  e x i s t i n g  t e s t ,  though there i s  doubt about  
t h i s . 4 4  

u n j u s t  i n  t h e  ex tens ion  i n  t h e  law which t h e i r  
formula t ion  would involve .  They t h i n k  i t  r i g h t ,  for 
example, t h a t  an alleged hand le r  of s t o l e n  goods should 
be convic ted  i f  h i s  s t a t e  of mind, having regard  t o  a l l  
t h e  c i rcumstances ,  i s  found t o  be t h a t ,  when he handled 
t h e  goods, he thought  t h a t  t h e y  were probably s t o l e n ,  
Th i s ,  they a rgue ,  i s  not  by any means t h e  same t h i n g  
a s  say ing  t h a t  t h e  accused could be convic ted  i f  he 

thought t h a t  t h e  goods might  be s t o l e n .  I n  these 
c i rcumstances ,  he has been no more than  reckless, and 
t h e  p r e s e n t  l a w  does not  punish reckless hand l ing  of 
s t o l e n  p rope r ty ,  The minor i ty  a l s o  see p r a c t i c a l  
d i f f i c u l t i e s  a r i s i n g  from t h e  words "no s u b s t a n t i a l  
doubtt '  which t h e  ma jo r i ty  prefer.  What i s  a 
" s u b s t a n t i a l  doubt?" How a r e  j u r i e s  t o  be directed? 

The p r o b a b i l i t y  t es t  i s  one t h a t  has  proved s a t i s f a c t o r y  
i n  t h e  past  and i s  one which a l l  can r e a d i l y  unders tand  
and apply .  

Unlike t h e  m a j o r i t y ,  t h e  minor i ty  see no th ing  

( 8 )  Whatever t h e  p r e s e n t  p o s i t i o n  may be,  t h e  minor i ty  
f avour ,  a s  do t h e  m a j o r i t y ,  t h e  same t e s t  f o r  knowledge 
a s  f o r  i n t e n t i o n .  They cons ide r  t h e  t e s t  proposed t o  
be s i m p l e ,  easy t o  understand and f a i r ,  and t h e  word 

4 3 .  See Chandler v .  D . P . P .  [1964]  A.C. 763,  805, p e r  Lord Devl in .  

44. Con t ra s t  E. v .  Woods [1969]  1 Q.B. 447 ( i n  "handl ing 
s t o l e n  goods knowing o r  b e l i e v i n g  them t o  be s t o l e n "  under  
s . 2 2  of t h e  T h e f t  A c t  1968 a belief t h a t  t h e y  were probably 
s t o l e n  i s  not  enough) w i t h  Warner v .  Commissioner of P o l i c e  
f o r  t h e  Met ropo l i s  [ 19681 2 A l l  E . R .  3 5 6 ,  367D, per Lord 
Reid ("It i s  a commonplace t h a t  i f  t h e  accused had a 
suspicion but  d e l i b e r a t e l y  s h u t  h i s  eyes ,  t h e  court o r  j u r y  
i s  wel l  e n t i t l e d  t o  hold him g u i l t y " . )  e 
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INTENTION AND KNOWLEDGE 

( 1 )  A PERSON INTENDS AN EVENT NOT ONLY 

( a )  WHEN HIS PURPOSE IS TO CAUSE THAT 
EVENT BUT ALSO 

f i rs t  (b )  WHEN HE HAS NO SUBSTANTIAL DOUBT 
THAT THAT EVENT WILL RESULT FROM 
H I S  CONDUCT. 

a l t e r n a t i v e  

secand ( b )  WHEN HE FORESEES THAT THAT EVENT 
WILL PROBABLY RESULT FROM H I S  

CONDUCT. 

a 1 t e  rna  t ive  

( 2 )  A PERSON I S  NOT BY REASON ONLY OF PROPOSITION 

7A( 1 )  ( b )  TO BE TAKEN TO INTEND THE WRONGDOING 
OF OTHERS. 

(3) A PERSON KNOWS OF CIRCUMSTANCES NOT ONLY WHEN 
HE KNOWS THAT THEY EXIST BUT ALSO WHEN 

first 
a l t e r n a t i v e  

second 
a It e r  na t  i ve  

HE HAS NO SUBSTANTIAL DOUBT THAT THEY EXIST.  

HE KNOWS THAT THEY PROBABLY EXIST.  



! 'probablet '  t o  be  one which j u r i e s  w i l l  be a b l e  t o  

comprehend w i t h o u t  e x p l a n a t i o n .  I n  t h e i r  view, the  

same cannot  be s a i d  o f  t h e  m a j o r i t y ' s  f o r m u l a t i o n ,  
i f  o n l y  because  i t  s u f f e r s  from t h e  d i s a d v a n t a g e  of 
b e i n g  e x p r e s s e d  i n  n e g a t i v e  terms. 

F u r t h e r  commentary on P r o p o s i t i o n  7 .Ai3) 

( 9 )  N e i t h e r  of t h e  d e f i n i t i o n s  of knowledge makes any 
a t t e m p t  t o  d e a l  s e p a r a t e l y  w i t h  t h e  " b l i n d  eye" cases. 
I f  t h e  p e r s o n  who t u r n s  a " b l i n d  eye t t  i s  mere ly  
f e i g n i n g  absence  of knowledge which he  i n  f ac t  
posses ses ,45  i t  w i l l  be f o r  t h e  c o u r t  on t h e  r e l e v a n t  
e v i d e n c e  t o  draw t h e  i n f e r e n c e  t h a t  t h a t  pe r son  i n  
f a c t  knew of t h e  c i r c u m s t a n c e s .  But t h e  d e f i n i t i o n s  
do no t  c o v e r  cases where an  i n f e r e n c e  of knowledge 
i s  sought  t o  be drawn mere ly  from a n  o m i s s i o n ,  even  
a n e g l i g e n t  o m i s s i o n ,  t o  make i n q u i r i e s .  We a l l  
share t h e  view o f  D e v l i n  .J.46 t h a t ,  i n  p r i n c i p l e ,  
c o n s t r u c t i v e  knowledge has no p l a c e  i n  t h e  c r i m i n a l  
l a w .  Hhere ,  i n  t h e  case of s p e c i f i c  o f f e n c e s ,  i t  
is a p p r o p r i a t e  t o  i n t r o d u c e  t e s t s  of ! 'p roper  inqui ry ' !  
a s  t o  c i r c u m s t a n c e s ,  such  o f f e n c e s  should  f a l l  amongst 
t h o s e  where t h e  n e g l i g e n c e  t e s t  shou ld  be s p e c i f i c a l l y  
imposed. 

RECKLESSNESS 

B. A PERSON 

( a )  

IS RECKLESS I F ,  

KNOWING THAT THERE I S  A RISK THAT AN 

EVENT MAY RESULT FROM HIS CONDUCT OR 

THAT A CIRCUMSTANCE MAY EXIST, HE 

TAKES THAT RISK, AND 

I T  I S  UNREASONABLE FOR H I M  TO TAKE I T  

HAVING REGARD TO THE DEGREE AND NATURE 

OF THE RISK WHICH HE KNOWS TO BE 

PRESENT. 

45 Ross Y.  Moss [1965] 2 Q.B. 3 9 6 .  

46. Roper  v .  Taylor's C e n t r a l  Garage (Exeter)  
284, 289. 

[ 1951 ] 2 T.L.R.  
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RECKLESSNESS 

A PERSON I S  RECKLESS I F ,  

( a )  KNOWING THAT THERE I S  A R I S K  THAT AN 
EVENT MAY RESULT FROM HIS CONDUCT OR 
THAT A CIRCUMSTANCE MAY E X I S T ,  HE 
TAKES THAT R I S K ,  AND 

( b )  I T  IS UNREASONABLE FOR H I M  TO TAKE I T  
HAVING REGARD TO THE DEGREE AND NATURE 
OF THE RISK WHICH HE KNOWS TO BE 
PRESENT. 
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I l l u s t r a t i o n s  

The defendant  topped h i s  garden w a l l  w i t h  broken 
g l a s s  ( i n  f u l l  view) t o  deter t r e s p a s s e r s .  H e  
realised t h a t  a trespasser who climbed t h e  w a l l  
might  be i n j u r e d .  H e  i s  not  reckless a s  t o  t h a t  
r i s k ,  if t h e  s tep  he has  taken  i s  reasonable  f o r  
t h e  p r o t e c t i o n  of  h i s  p rope r ty .  

A surgeon undertook an ope ra t ion  which he knew 
t o  be r i s k y  a s  t h e  only hope of r e s t o r i n g  t h e  
p a t i e n t  t o  a c t i v e  l i f e .  The p a t i e n t  d i e d  du r ing  
the  o p e r a t i o n .  The surgeon cannot be g u i l t y  on 
t h e  basis  of having r e c k l e s s l y  caused t h e  dea th  

of t h e  p a t i e n t .  Although he knew t h a t  there  w a s  
a r i s k ,  he d i d  not  take it unreasonably.  

The defendant  spun t h e  c y l i n d e r  of a r e v o l v e r ,  
only one chamber of  which carr ied a car t r idge.  
When the  c y l i n d e r  came t o  rest  he pointed t h e  

r evo lve r  a t  a f r i e n d  i n  j e s t  and pu l l ed  t h e  
t r igger ,  th ink ing  it very  u n l i k e l y  t h a t  t h e  

r evo lve r  would f i r e .  I n  f a c t  i t  d i d  f i r e  
and t h e  f r i e n d  w a s  k i l l e d .  Assuming t h a t  t h e  
mechanism of t h e  r evo lve r  was such t h a t  t h e  
chance of t h e  c y l i n d e r  coming t o  rest  i n  a 
p o s i t i o n  which would al low t h e  b u l l e t  t o  be 

d ischarged  by t h e  p u l l i n g  of t h e  tr igger w a s  
very remote ( s a y  not more than one i n  a thousand) ,  
t hen  i t  was an  ex t r ao rd ina ry  mischance t h a t  the 
car t r idge was d ischarged .  The defendant  may 
n e v e r t h e l e s s ,  be g u i l t y  of caus ing  death reck- 
l e s s ly ,  s i n c e ,  a l though t h e  known r i s k  w a s  very 
smal l ,  t h e  j u r y  a r e  e n t i t l e d  t o  t a k e  the  view 
t h a t  even t h i s  r i s k  was taken  unreasonably.  I f ,  
however, t h e  defendant  thought i t  impossible  t h a t  

t h e  weapon would f i r e  he i s  not  g u i l t y  of reck- 
l e s s n e s s ,  as he would not  have known o f  t h e  r i s k .  

The defendant  when d r i v i n g  a c a r  p u l l e d  ou t  on 
a b l i n d  co rne r .  He was involved i n  a head-on 
c o l l i s i o n  and ano the r  person w a s  k i l l e d .  I f  he 
r e a l i s e d  t h a t  h i s  ac t  involved a degree of r i s k  

of causing death beyond t h a t  involved i n  o rd ina ry  
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RECKLESSNESS 

A PERSON IS  RECKLESS I F ,  

(a)  KNOWING THAT THERE I S  A R I S K  THAT AN 
EVENT MAY RESULT FROM HIS CONDUCT OR 
THAT A CIRCUMSTANCE MAY EXIST, HE 

TAKES THAT R I S K ,  AND 

( b )  I T  I S  UNREASONABLE FOR H I M  TO TAKE I T  
HAVING REGARD TO THE DEGREE AND NATURE 
OF THE R I S K  WHICH HE KNOWS TO BE 
PRESENT. 



d r i v i n g ,  and i f  t h i s  r i s k  was unreasonable ,  
he can be found t o  have caused t h e  dea th  r e c k l e s s l y .  

The defendant  took out  h i s  car  i n  a fog.  H e  
drove ra ther  t o o  f a s t  and was involved i n  a 
f a t a l  a c c i d e n t .  Even if he realised t h a t  there 
was a r i s k  i n  d r i v i n g  i n  fog ,  and h i s  manner 
of d r i v i n g  was n e g l i g e n t ,  he cannot f o r  these 
reasons  a l o n e  be found t o  have caused t h e  death 

r e c k l e s s l y .  
t h a t  a l l  d r i v i n g  i n  fog  ( o r ,  indeed,  a l l  d r i v i n g )  
car r ies  some r i s k .  H e  must real ise  t h a t  h i s  

conduct car r ies  a p a r t i c u l a r  r i s k  of caus ing  a 
dea th  and the  t ak ing  of t h e  r i s k  must have been 

47 unreasonable  i n  the c i rcumstances .  

A law makes i t  an of fence  t o  board a v e s s e l  t h a t  
i s  i n  quarant ine .  The defendant boarded such a 
vessel  knowing t h a t  it might  be i n  quarant ine  
and t a k i n g  no s t e p s  t o  f i n d  ou t  whe the r  it w a s  
o r  n o t .  H e  is  g u i l t y  of t he  o f f ence  on the 

b a s i s  of r e c k l e s s n e s s  as  t o  c i rcumstances.  

As i n  ( f ) ,  but t h e  defendant looked f o r  t h e  

qua ran t ine  f l a g  and f a i l e d  t o  see it be fo re  
boarding.  H e  t h e r e f o r e  assumed t h a t  t h e  v e s s e l  
was not  i n  quarant ine .  H e  i s  not  g u i l t y  of an 
o f f ence  on t h e  b a s i s  of r eck le s sness .  

A l a w  makes i t  an of fence  t o  take a g i r l  under 
t h e  age of 16 o u t  of t h e  possess ion  of h e r  
pa ren t  o r  guard ian  a g a i n s t  h i s  w i l l .  49 
defendant  m e t  a g i r l  of 15 i n  t h e  s t ree t  and 
persuaded her  t o  go o f f  w i t h  h i m .  H e  knew t h a t  
t h e  g i r l  was under  16 ,  and made no enquiry a s  
t o  h e r  home circumstances.  If he knew t h a t  
there was a r i s k  t h a t  s h e  was " i n  t h e  possess ion  
of" a p a r e n t  o r  guard ian  (and t h i s  would be 
a leg i t imate  matter of i n f e r e n c e  a g a i n s t  him) 
he i s  g u i l t y .  

I t  i s  n o t  enough t h a t  he realises 

48 

The 

47. See commentary (4) a t  p . 5 5 .  
48. - c f .  Bullock v .  Turnbul l  [ l 9 5 2 ]  2 L 1 .  L . R .  303. 
49. s.20 of t h e  Sexual Offences A c t  1956.  
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RECKLESSNESS 

A PERSON IS  ,RECKLESS I F ,  

( a )  KNOWING THAT THERE I S  A R I S K  THAT AN 
EVENT MAY RESULT FROM HIS CONDUCT OR 
THAT A CIRCUMSTANCE MAY E X I S T ,  HE 

TAKES THAT R I S K ,  AND 

(b )  I T  IS UNREASONABLE FOR HIM TO TAKE I T  
HAVING REGARD TO THE DEGREE AND NATURE 
OF THE RISK WHICH HE KNOWS TO BE 
PRESENT. 
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Comment a ry 

( 1 )  The d e f i n i t i o n  of r eck le s sne*ss  r e g a r d i n g  b o t h  e v e n t s  
and c i r c u m s t a n c e s  imposes a doub le  t e s t .  The f irst  
q u e s t i o n  i s  whether  t he  d e f e n d a n t  r ea l i zed  t h a t  he 

w a s  runn ing  t h e  r i s k .  The second e l emen t  i s  whether ,  
h a v i n g  such  knowledge, i t  was u n r e a s o n a b l e  f o r  him t o  
take t h e  r i s k .  We have  t h u s  endeavoured t o  give 
e f fec t  t o  t h e  common-sense view t h a t  t h e  d e f e n d a n t  
who a p p r e c i a t e s  t h e  e x i s t e n c e  of r i s k s  b u t  c o n d u c t s  
h imse l f  "regardlesslt i s  reckless. The d e f i n i t i o n ,  
w i t h  i t s  two p a r t s ,  i s  d e s i g n e d  t o  s t a t e  c l e a r l y  t h i s  

d o u b l e  t e s t .  R e c k l e s s n e s s  i s  w i d e r  t h a n  i n t e n t i o n  
and knowledge i n  t h a t  a p p r e c i a t i o n  of any r i s k  - 
i r r e s p e c t i v e  of  i t s  degree of p r o b a b i l i t y  o r  o t h e r -  
w i s e  - a l l o w s  t h e  f irst  t e s t  t o  be s a t i s f i e d .  Here 

of t h e  C r i m i n a l  J u s t i c e  A c t  1967. I t  i s  a c c e p t e d  
t h a t  w h e t h e r  o r  no t  a c t u a l  f o r e s i g h t  o r  a c t u a l  
a p p r e c i a t i o n  of t h e  r i s k  w a s  p r e s e n t  is  a mat ter  which 
i n  some cases may be d i f f i c u l t  t o  p rove ,  b u t  we are  
n o t  p ropos ing  any d e p a r t u r e  f rom the g e n e r a l  p r i n c i p l e  
t h a t  t h e  c o u r t  of t r i a l  may draw a p p r o p r i a t e  i n f e r e n c e s  
f rom what  i n  fac t  happened i n  o r d e r  t o  reach a 

w e  f o l l o w  t h e  broad  p a t t e r n  l a i d  down by s e c t i o n  8 50 

c o n c l u s i o n  upon these  matters .  

( 2 )  The second p a r t  of  t h e  d e f i n i t i o n  r e q u i r e s  t h a t  t h e  

de fendan t  should  have acted unreasonab ly  i n  t a k i n g  
t h e  r i s k .  The i n q u i r y  a s  t o  t h e  r e a s o n a b l e n e s s  o f  
h i s  conduct  w i l l  i n v o l v e  a number of f a c t o r s ,  amongst 
which w i l l  be the  s o c i a l  impor tance  o r  o t h e r w i s e  of 
what  h e  w a s  do ing .  The o p e r a t i o n  o f  p u b l i c  t r a n s p o r t ,  
f o r  example,  i s  i n e v i t a b l y  accompanied by r i s k s  o f  
a c c i d e n t  beyond t h e  c o n t r o l  of t h e  o p e r a t o r ,  y e t  i t  
i s  s o c i a l l y  n e c e s s a r y  t h a t  these risks be t a k e n .  
Dangerous s u r g i c a l  o p e r a t i o n s  must be carr ied o u t  

50. i . e  c o u r t  o r  j u r y  i n  d e t e r m i n i n g  w h e t h e r  a pe r son  h a s  * ?  committed a n  o f f e n c e ,  - 
( a )  s h a l l  n o t  be bound i n  l a w  t o  i n f e r  t h a t  he i n t e n d e d  o r  

foresaw a r e s u l t  of h i s  a c t i o n s  by r e a s o n  o n l y  of i t s  
b e i n g  a n a t u r a l  and p r o b a b l e  consequence of  these 
act  i o n s  ; b u t  

( b )  s h a l l  decide whe the r  h e  d i d  i n t e n d  o r  f o r e s e e  t h a t  r e s u l t  
by r e f e r e n c e  t o  a l l  t h e  e v i d e n c e ,  d rawing  such i n f e r e n c e s  
f r o m  t h e  evidence a s  appear  p r o p e r  i n  t h e  c i r cums tances . "  
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RECKLESSNESS 

A PERSON I S  RECKLESS I F ,  

(a) KNOWING THAT THERE I S  A R I S K  THAT AN 
EVENT MAY RESULT FROM HIS CONDUCT OR 
THAT A CIRCUMSTANCE MAY E X I S T ,  HE 
TAKES THAT R I S K ,  AND 

( b )  I T  I S  UNREASONABLE FOR H I M  TO TAKE I T  
HAVING REGARD TO THE DEGREE AND NATURE 
OF THE RISK WHICH HE KNOWS TO BE 
PRESENT. 
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i n  t h e  i n t e r e s t s  of t h e  l i f e  and h e a l t h  of t h e  

p a t i e n t ,  y e t  the  t a k i n g  of  these r i s k s  i s  s o c i a l l y  
j u s t i f i a b l e .  On the  o t h e r  hand, t h e  s o c i a l  b e n e f i t  
achieved by keeping a n  appointment t o  t h e  minute 
does not j u s t i f y  t h e  t a k i n g  of fo re seen  risks of 
a c c i d e n t s  which may be caused by d r i v i n g  dangerously 
i n  p a r t i c u l a r  c i rcumstances.  S i t u a t i o n s  i n  which 

these c o n s i d e r a t i o n s  a r i s e  are of common occurrence  
and do no t  p re sen t  t h e  c o u r t s  w i t h  undue d i f f i c u l t y .  

( 3 )  T h i s  u s e  of  the "unreasonablenessf t  t e s t  does  not 
mean t h a t  r eck le s sness  c e a s e s  t o  depend on a 
s u b j e c t i v e  t e s t .  The t e s t  of unreasonableness  comes 
t o  be app l i ed  on ly  when i t  i s  known t h a t  there i s  a 
r i s k  and i n  t h a t  c a s e  t h e  ques t ion  is: " D i d  he ,  

t h e  defendant ,  behave unreasonably i n  t a k i n g  t h e  

r i s k  of which he knew?". The ques t ion  i s  t h e  same 
whe the r  it i s  asked of t h e  r e s u l t s  o r  t h e  

c i rcumstances of conduct.  

( 4)  It i s  t r u e  t h a t  there  a r e  c a s e s  under t h e  p r e s e n t  l a w ,  
such a s  crimes r e q u i r i n g  " i n t e n t "  and a t t empt s  t o  
commit crimes, where  a mental  element of r e c k l e s s n e s s  
i s  i r r e l e v a n t  t o  f a u l t  because p rov i s ion  i s  made f o r  
a h i g h e r  degree of f a u l t .  51 The d e f i n i t i o n  w i l l  no t ,  
t h e r e f o r e ,  apply t o  such cases. On t h e  o t h e r  hand, 
we are consc ious  of t h e  f a c t  t h a t  a concept of 
r e c k l e s s n e s s  sometimes f i g u r e s  i n  t h e  p re sen t  l a w  
i n  c o n t e x t s  where it has  a special meaning d i s t i n c t  
from t h a t  provided by o u r  d e f i n i t i o n ,  which i s  merely 
aimed a t  fo l lowing  t h e  t r a d i t i o n a l  common l a w .  
Recklessness  i s  sometimes g iven  a special meaning i n  

where t h e  term i s  most n e a r l y  equated w i t h  "gross 
negligence" o r  w i t h  what has  been described a s  "an 
a t t i t u d e  of mental  i n d i f f e r e n c e  t o  obvious risks". 
W e  t h i n k  it  h i g h l y  u n d e s i r a b l e  t o  a l low t h e  same word 
t o  posses s  i n  f u t u r e  a d i f f e r e n t  meaning i n  s p e c i a l  
c o n t e x t s .  No doubt t h e  Criminal  Law Revis ion Committee 
w i l l  c o n s i d e r  t h i s  i n  i t s  review of homicide and o t h e r  

o f f ences  such a s  m a n ~ l a u g h t e r ~ ~  and reckless d r i v i n g ,  53 

~ ~ ~ _ _ _ _ _ _ _ ~  

51. See p .2 ,  para.  4. 
52. Andrews v .  D . P . P .  [1937] A.C. 576. 
5 3 .  ss. 1 and 2 of t h e  Road T r a f f i c  A c t  1960. 
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o f f e n c e s  a g a i n s t  t h e  p e r s o n .  It may be t h a t  t h e  
s i m p l e s t  way t o  d e a l  w i t h  reckless d r i v i n g  is  t o  
a t tach  o u r  meaning t o  i t ,  b e a r i n g  i n  mind t h a t  a n  
o f f e n c e  of n e g l i g e n t  d r i v i n g  ( "wi thou t  due care") 
a l r e a d y  e x i s t s .  We t h i n k  t h a t  i t  i s  n e c e s s a r y  t o  
make c lear  t h a t  r e c k l e s s n e s s  does  n o t  mere ly  mean 
n e g l i g e n c e ,  even gross n e g l i g e n c e .  R e c k l e s s n e s s  
i n  d e c e p t i o n  o f f e n c e s  seems, i n  most e x i s t i n g  laws, 
t o  r e q u i r e  f o r e s i g h t  of r i s k .  54 

NEGLIGENCE 

C. A PERSON I S  NEGLIGENT I F  HE FAILS TO EXERCISE 

SUCH CARE, SKILL OR FORESIGHT AS A REASONMLE 

MAN I N  HIS SITUATION WOULD EXERCISE. 

I l l u s t r a t i o n s  

( a )  A l a w  makes it an  o f f e n c e  t o  d r i v e  a motor  car  
n e g l i g e n t l y  . The d e f e n d a n t  i s  charged w i t h  this 

o f f e n c e  a f t e r  a n  a c c i d e n t .  I f  i t  c a n  b e  shown 
t h a t  a d r i v e r  e x e r c i s i n g  r e a s o n a b l e  care ,  s k i l l  
and f o r e s i g h t  would have  avoided  t h e  a c c i d e n t ,  
t h e  d e f e n d a n t  i s  g u i l t y  n o t w i t h s t a n d i n g  t h a t  he 

w a s  d o i n g  h i s  bes t ,  because  h i s  conduct  does  n o t  
measure up t o  t h e  s t a n d a r d  r e q u i r e d .  H i s  f a u l t  
may have been t h a t  i n  p u l l i n g  o u t  of  h i s  l a n e  t o  
p a s s  a n o t h e r  v e h i c l e  he f o r g o t  t o  look  i n  h i s  

m i r r o r  and c o l l i d e d  w i t h  a n o t h e r  v e h i c l e  which  

w a s  i n  p r o c e s s  of o v e r t a k i n g  him, H e  is g u i l t y  
of n e g l i g e n t  d r i v i n g  n o t w i t h s t a n d i n g  t h a t  he 
d i d  n o t  d e l i b e r a t e l y  v i o l a t e  any r u l e  of  
prudence .  

( b )  The d e f e n d a n t ,  d r i v i n g  a v e h i c l e ,  saw a n o t h e r  
d r i v e r  v e e r i n g  a c r o s s  t h e  road  towards  him; 
e v i d e n e l y  drunk.  I n  o r d e r  t o  a v o i d  t h e  oncoming 
vehic le  t h e  de fendan t  decided t o  swerve t o  h i s  

5 4 .  There  may be a n  e x c e p t i o n  i n  t h e  P r e v e n t i o n  of Fraud  
( I n v e s t m e n t s )  A c t  1958, s.13, by which f a l s e  s t a t e m e n t s  
made knowingly o r  r e c k l e s s l y  though n o t  n e c e s s a r i l y  
d i s h o n e s t l y  a re  made p u n i s h a b l e  i n  c e r t a i n  c i r c u m s t a n c e s .  
We do n o t  r e g a r d  t h i s  as  a s a t i s f a c t o r y  u s e  o f  t h e  word 
t f r e c k l e s s l y t t  i n  a w i d e r  c o n t e x t .  S e e  a l s o  t h e  P r o t e c t i o n  
o f  D e p o s i t o r s  A c t  1963, s.1. 
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NEGLIGENCE 

A PERSON I S  NEGLIGENT I F  HE FAILS TO EXERCISE 
SUCH CARE, SKILL OR FORESIGHT A S  A REASONABLE 
MAN I N  HIS SITUATION WOULD EXERCISE. 
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Commentary 

( 1 )  The 

o f f - s i d e ,  as i n v o l v i n g  a lesser r i s k  than  
m a i n t a i n i n g  h i s  c o u r s e  o r  p u l l i n g  up. I n  d o i n g  
so he c o l l i d e d  w i t h  a n o t h e r  car .  H e  i s  n o t  
g u i l t y  of n e g l i g e n t  d r i v i n g  i f  h i s  a c t i o n  w a s  
r e a s o n a b l e  i n  t h e  c i r c u m s t a n c e s ;  i n  a n  emergency 
of t h i s  k i n d  per fec t  judgment and p resence  of 
mind are n o t  r e q u i r e d .  

A su rgeon  performed a dangerous  o p e r a t i o n  which 

o f f e r e d  t h e  o n l y  hope of r e s t o r i n g  t h e  p a t i e n t  
t o  a c t i v e  l i f e .  The p a t i e n t  d i e d  a s  a r e s u l t  
of t h e  o p e r a t i o n ,  though i t  w a s  performed w i t h  
due s k i l l  and care.  I n  d e t e r m i n i n g  whether it 
w a s  n e g l i g e n t  t o  per form t h e  o p e r a t i o n ,  regard 
must be had t o  w h e t h e r  a competent  su rgeon  
cou ld  r easonab ly  have advised t h e  o p e r a t i o n .  

A p h y s i c i a n  decided n o t  t o  c o n t i n u e  e f f o r t s  t o  
p r o l o n g  h i s  p a t i e n t ' s  l i f e  by advanced t e c h n i q u e s ,  
a f t e r  a l l  hope of r e s t o r i n g  t h e  p a t i e n t  t o  a 
c o n s c i o u s  and r e a s o n a b l y  c o m f o r t a b l e  e x i s t e n c e  
had been abandoned. I n  d e t e r m i n i n g  whe the r  h i s  

d e c i s i o n  w a s  n e g l i g e n t ,  regard must be had n o t  
o n l y  t o  t h e  above f a c t s  b u t  t o  t h e  accepted 
s t a n d a r d s  o f  behav iour  of p h y s i c i a n s .  

A l a w  makes i t  a n  o f f e n c e  n e g l i g e n t l y  t o  s t o r e  
a specif ied inf lammable s u b s t a n c e  w i t h i n  100 
y a r d s  of a b u i l d i n g  which i s  n o t  p r o t e c t e d  i n  
a s p e c i f i e d  way. A d e f e n d a n t  would no t  be 

g u i l t y  of  t h i s  o f f e n c e  i f  he r easonab ly  believed 
t h a t  t h e  b u i l d i n g  w a s  p r o t e c t e d  i n  t h e  s p e c i f i e d  
way, o r  i f  there  were no r e a s o n a b l e  grounds  f o r  
suppos ing  t h a t  t h e  s u b s t a n c e  he w a s  s t o r i n g  w a s  
t h e  s p e c i f i e d  s u b s t a n c e .  

d e f i n i t i o n  of n e g l i g e n c e ,  which re la tes  b o t h  t o  
e v e n t s  and t o  t h e  c i r c u m s t a n c e s  of conduc t ,  w i l l  have 
two main areas o f  a p p l i c a t i o n .  The f irst  w i l l  be 
t h o s e  o f f e n c e s  which i n  one way o r  a n o t h e r  are o r  w i l l  
become o f f e n c e s  of n e g l i g e n c e ,  w h e t h e r  by p o s i t i v e  
ac t  o r  by omiss ion .  T h i s  area i s ,  as we have i n d i c a t e d ,  
l i k e l y  t o  be more e x t e n s i v e  i n  f u t u r e .  The second area 
re la tes  t o  t h e  o b j e c t i v e  e lement  i n  r e c k l e s s n e s s .  
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A PERSON I S  NEGLIGENT I F  HE FAILS TO EXERCISE 

SUCH CARE, SKILL OR FORESIGHT AS A REASONABLE 
MAN IN HIS SITUATION WOULD EXERCISE. 
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As t o  o f f e n c e s  of  n e g l i g e n c e ,  t h e  e s s e n c e  of t h e  

d e f i n i t i o n  of n e g l i g e n c e  i s  t o  i n t r o d u c e  s t a n d a r d s  
of  care i n  behav iour  wh ich  are de te rmined  by t h e  

a p p l i c a t i o n  of  o b j e c t i v e  tes ts .  I n  r e l a t i o n  t o  
consequences ,  the  d e f e n d a n t ' s  s t a t e  of mind w i l l  
n o t  be a r e l e v a n t  matter i n  d e t e r m i n i n g  w h e t h e r  

he w a s  n e g l i g e n t .  The q u e s t i o n  w i l l  be: "Did h i s  

conduct  i n  f a c t  i n v o l v e  a r i s k  and, i f  i t  d i d ,  

would a r e a s o n a b l e  pe r son  have conducted  himself  a s  
t h e  d e f e n d a n t  d id?"  The r e a s o n a b l e  man ' s  conduct  
i s  de te rmined  by e l e m e n t s  of f o r e s i g h t ,  of knowledge 
and o f  belief and by f a c t o r s  of care and s k i l l  i n  
h i s  behav iour  and a c t i v i t y .  I t  w i l l  be f o r  t h e  

c o u r t  t o  d e t e r m i n e  i n  each case whether t h e  d e f e n d a n t  
f e l l  s h o r t  o f  the  r e a s o n a b l e  man's  s t a n d a r d s .  T h i s  

d e t e r m i n a t i o n  i n v o l v e s  a c o n s i d e r a t i o n  o f  a l l  t h e  
c i r c u m s t a n c e s ,  i n c l u d i n g  t h e  degree o f  hazard 
invo lved  i n  t h e  d e f e n d a n t ' s  conduct .  

( 3 )  I n  t h e  a p p l i c a t i o n  of  t h e  d e f i n i t i o n  t o  t h e  c i r c u m s t a n c e s  
of conduc t ,  t he  q u e s t i o n s  invo lved  are  somewhat more 
compl i ca t ed  t h a n  t h o s e  which re la te  t o  c o n s e q u e n t i a l  
e v e n t s .  Two d i f f e r e n t  cases a r i se .  The f irst  i s  where 
t h e  d e f e n d a n t  i s  aware o r  bel ieves  t h a t  r e l e v a n t  
c i r c u m s t a n c e s  e x i s t ,  and i n  t h i s  . s t a t e  of mind p r o c e e d s  
w i t h  h i s  c o n d u c t ,  n o t  d i s r e g a r d i n g  t h e i r  e x i s t e n c e  
b u t  f a i l i n g  t o  take them s u f f i c i e n t l y  i n t o  accoun t .  
I n  t h i s  case t h e  q u e s t i o n  i s  whe the r  a r e a s o n a b l e  
man w i t h  a s imi la r  awareness  would have  done a s  t h e  
d e f e n d a n t  d i d .  The second case is  where t h e  d e f e n d a n t  
lacks any awareness  o r  be l i e f  a s  t o  t h e  r e l e v a n t  
c i r c u m s t a n c e s .  Here t h e  q u e s t i o n  i s :  "Would a 
r e a s o n a b l e  man have  been concerned t o  e n q u i r e  i n t o  
t h e  r e l e v a n t  c i r c u m s t a n c e s  and ,  i f  so ,  would he  a s  
a r e s u l t  o f  h i s  e n q u i r y ,  have done as the  d e f e n d a n t  
d i d ? "  

( 4 )  I n  r e l a t i o n  t o  of f e n c e s  of r e c k l e s s n e s s  two f a c t o r s  
are invo lved :  t h e  one i s  t h e  f o r e s i g h t  o r  
a p p r e c i a t i o n  of a r i s k ,  the  o t h e r  i s  whe the r  w i t h  

t h a t  f o r e s i g h t  o r  a p p r e c i a t i o n  t h e  conduc t  of t he  
de fendan t  w a s  r e a s o n a b l e .  The f a c t o r s  a f f e c t i n g  
t h e  r e a s o n a b l e n e s s  of  conduct  have  been d i s c u s s e d  
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above ,  b u t  t h e  c r i m i n a l  l i a b i l i t y  of  t h e  d e f e n d a n t  
i s  n o t  t o  be tes ted by h i s  own view as t o  what it 
w a s  r e a s o n a b l e  t o  do ,  b u t  by t h e  o b j e c t i v e  t e s t  of 
what  a r e a s o n a b l e  man ' s  v i e w  would be i n  t h e  

c i r c u m s t a n c e s .  

THE PLACE OF MISTAKE I N  RELATION TO THE MENTAL ELEMENT 

( 1 )  A s  we have made c l ea r  i n  t h e  I n t r o d u c t i o n ,  t h i s  P a p e r  
i s  based on t h e  assumpt ion  t h a t  c r i m i n a l  l i a b i l i t y  shou ld  a s  
a g e n e r a l  r u l e  depend on f a u l t  on t h e  p a r t  of t h e  d e f e n d a n t  
It f o l l o w s  t h a t  i f  i n t e n t i o n ,  knowledge o r  r e c k l e s s n e s s  i s  
l a c k i n g  i n  r e l a t i o n  t o  some o r  a l l  of t he  e x t e r n a l  e l emen t s  
o f  any o f f e n c e  wh ich  r e q u i r e s  a m e n t a l  e l e m e n t ,  the  d e f e n d a n t  
s h o u l d ,  i n  p r i n c i p l e ,  escape c u l p a b i l i t y .  T h i s  may o c c u r  
when, f o r  example,  he i s  m i s t a k e n  a s  t o  t h e  e x i s t e n c e  o r  non- 
e x i s t e n c e  of a mater ia l  c i r cums tance .  T h i s  ra ises  two g e n e r a l  
problems.  The f i r s t  a r i ses  when s u c h  a mistake,  though 
h o n e s t ,  i s  a n e g l i g e n t  mistake.  According t o  some of t h e  

a u t h o r i t i e s ,  and i n  r e l a t i o n  t o  some o f f e n c e s ,  " h o n e s t  mistake" 
i s  b road ly  s p e a k i n g ,  a d e f e n c e .  I n  o t h e r  cases, there i s  
a u t h o r i t y  f o r  t h e  v iew t h a t  o n l y  " r e a s o n a b l e  mistake" should 
c o n s t i t u t e  a d e f e n c e .  The b o r d e r l i n e  between ' ?hones t  mistake" 
and  " r e a s o n a b l e  mis take"  i s  confused  and it i s  o f t e n  t r u e  
t h a t  t h e  r e a s o n a b l e n e s s  o r  u n r e a s o n a b l e n e s s  o f  a mistake 
th rows  l i g h t  upon i t s  hones ty .  We, n e v e r t h e l e s s ,  p re fer  t h e  
fo rmer  view.  The  d e f i n i t i o n s  by i m p l i c a t i o n  a d o p t  t h e  

p r e c e d e n t  now p r o v i d e d  by s e c t i o n s  2 (  1 )  and 21( 1 )  o f  t h e  

T h e f t  A c t  1968 and re jec t  t h e  r equ i r emen t  t h a t  f o r  a mistake 
t o  be a de fence  it must be r e a s o n a b l e .  55 

( 2 )  The second problem arises where the  m i s t a k e  r e l a t e s  
t o  a f a c t  i n c l u d e d  i n  t h e  s t a t e m e n t  o f  a s p e c i f i c  o f f e n c e  
charged, f o r  example t h a t  X murdered a named p e r s o n ,  A ,  a 
f a c t  which  forms no p a r t  o f  t h e  d e f i n i t i o n  of t h e  o f f e n c e ,  
and so i s  i r r e l e v a n t  t o  c u l p a b i l i t y .  No r a t i o n a l  system o f  
l a w  can  a l low a d e f e n c e  o f  mis taken  v i c t i m .  I f  t h e  d e f e n d a n t  
f i r e s  b u l l e t s  i n t o  t h e  body o f  A ,  i t  canno t  normal ly  be any 
excuse  t h a t  he b e l i e v e s  t h e  body t o  be t h a t  of  B ,  f o r  he  has 
no r i g h t  t o  d o  t h i s  t o  e i t h e r  of them. Nor can  it make any 

55. See  a l s o  t h e  o b s e r v a t i o n s  i n  r e l a t i o n  t o  M a l i c i o u s  Damage 
i n  t h e  Law Commission's Working Paper  No. 2 3 ,  p a r a s .  41 t o  45. 
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d i f f e rence  t h a t  nis mistake was a reasonable  one. The only 
excep t ion  i s  where t h e  defendant would have had a defence i f  
che v i c t i m  had a c t u a l l y  been B ,  a s  where  B i s  seeking  t o  
take t h e  de fendan t ' s  l i f e  and he  would have been a c t i n g  i n  
l awfu l  se l f -defence  i f  he had f i r e d  a t  B. Here, t h e  mistake 
of i d e n t i t y  forms p a r t  of t h e  defence.  Nor, i n  f a c t ,  need 
there  be a mis take  of i d e n t i t y .  I f  t h e  defendant  shoo t s  A,  
a s  he b e l i e v e s ,  i n  se l f -defence  because he t h i n k s  t h a t  A is  
going  t o  k i l l  him, it does not  m a t t e r  t h a t  A has  no such 
i n t e n t i o n  and there  i s  no B who has .  The s i t u a t i o n  i n  t h e  
well-known c a s e  of Levettfi6 was very  l i k e  t h i s .  

p r i n c i p l e s  apply i n  t h e  case of "mistaken proper ty" ,  as  where 
t h e  wrong p rope r ty  i s  s t o l e n  by mis take ,  o r  t h e r e  i s  
b u r g l a r i o u s  e n t r y  of t h e  wrong house. We would not t h i n k  it 
necessary  t o  s p e l l  them o u t  i n  a Code. 

The same 

( 3 )  Mistake w i l l ,  of course ,  be i r r e l e v a n t  i n  t h o s e  areas 
wiiere as a matter of p o l i c y  i t  i s  decided t o  d i spense  w i t h  
t h e  requirement of a mental  element ( o r  any f a u l t  element) 
i n  r e l a t i o n  t o  c e r t a i n  e x t e r n a l  e lements  which  go towards 
t h e  c o n s t i t u t i o n  of a crime. Offences a g a i n s t  girls under  
p a r t i c u l a r  ages may provide examples. Where these f a c t o r s  
o p e r a t e  the  p r o v i s i o n s  would have t o  be so framed as ,  i n  t h e  
one case, t o  impose a f a u l t  requirement of negl igence  and, i n  
t h e  o t h e r  case, t o  d i spense  w i t h  t h e  requirement of any f a u l t  
element i n  r e s p e c t  of such matters a s  may be s p e c i f i e d .  
Ques t ions  of t h i s  kind are best  l e f t  f o r  c o n s i d e r a t i o n  when 
t h e  t i m e  comes t o  review t h e  p a r t i c u l a r  o f f ences .  

56. (1638) Cro.  Car. 538. 


