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1 .  The law r e l a t i n g  t o  t h e  s o l e m n i s a t i o n  of m a r r i a g e s  i s  a 
s u b j e c t  which f a l l s  f o r  review as  p a r t  of t h e  Law Commission's 
p r o j e c t  t o  c o d i f y  Family Law. It is a l s o  a m a t t e r  w h i c h  t h e  
Registrar General  has been anxious t o  s u b j e c t  t o  a thorough 
e n q u i r y  and which h a s  become t h e  more u r g e n t  i n  t h e  l i g h t  of  
t h e  e n q u i r y  by t h e  Kilbrandon Committee* i n t o  t h e  cor responding  
l a w  i n  Scot land .  The Law Commission and t h e  Registrar General 
t h e r e f o r e  decided t o  set up a j o i n t  Working P a r t y  a n d ,  i n  view 
of  t h e  i n t e r e s t  of t h e  Home O f f i c e ,  t o  i n v i t e  the H o m e  Secre ta ry  
a l so  t o  nominate a r e p r e s e n t a t i v e .  I n  December 1969 t h e  j o i n t  
Working P a r t y  w a s  e s t a b l i s h e d  w i t h  the fo l lowing  terms of  
r e f e r e n c e :  

To e n q u i r e  i n t o  t h e  formal  requi rements  f o r  t h e  
s o l e m n i s a t i o n  and r e g i s t r a t i o n  of marriages i n  
England and Wales and t o  propose what changes 
are  desirable. 

2 .  The Working P a r t y  i n i t i a l l y  c o n s i s t e d  of :- 

Chairman: S i r  Leslie Scarman ) 
Members: M r  L.C.B. Cower of The Law Commission 

M r  D. Tols toy ,  Q.C. ) 
M r  F.A. Rooke-Matthews of t h e  G e n e r a l  

Register O f f i c e  
Mr G . I .  de Lkney of t h e  Home O f f i c e  

Lady Johns ton  w a s  subsequent ly  co-opted when she joined 
Mr Douglas Whi te  ac ted  t h e  legal staff of t h e  L a w  Commission. 

a s  S e c r e t a r y .  

* For t h e i r  Report  see Cmnd. 401 1 ( 1969) 
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3.  The Working P a r t y  h a s  now p r e p a r e a  t h e  appended 
c o n s u l t a t i v e  document which, by agreement  wi th  t h e  R e g i s t r a r  
Genera l ,  i s  be ing  c i r c u l a t e d  f o r  comments and criticisms i n  
t h e  Law Commission's series of Working Papers .  I t  d o e s  not  
r e p r e s e n t  t h e  f i n a l  views of  e i t h e r  t h e  Law Commission, the  
Registrar General  o r  t h e  Home S e c r e t a r y ;  n o r , a t  t h e  p r e s e n t  
stage. does  i t  p u r p o r t  t o  d o  more t h a n  t o  s u b j e c t  the l a w  t o  
a l o n g  overdue s c r u t i n y  and t o  g i v e  t h e  p r o v i s i o n a l  conclus ions  
of t h e  Working P a r t y  on how i t  might b e s t  be reformed. The 
Working Paper  i s  i n t e n d e d  t o  i n v i t e  comments and cri t icisms 
from t h e  p u b l i c ,  from t h e  legal p r o f e s s i o n  and from the 
r e l i g i o u s  and o t h e r  b o d i e s  concerned w i t h  t h e  a c t u a l  o p e r a t i o n  
of t h i s  branch of t h e  l a w .  These comments and cri t icisms 
should  be s e n t  b e f o r e  t h e  end of  December 1971 and a d d r e s s e d  
t0:- 
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Conquest House 
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SOLEMNISATION OF MARRIAGE I N  ENGLAND AND WALES 

I INTRODUCTORY 

Scope of Paper  

1 .  I n  December 1969 we were e s t a b l i s h e d  by t h e  Law Commission 
and t h e  R e g i s t r a r  General  a s  a small  Working Pa r ty  " t o  enquire  
i n t o  t h e  formal  r equ i r emen t s  f o r  t h e  so l emnisa t ion  and r e g i s t r a t i o n  
of mar r i ages  i n  England and Wales and t o  propose what changes a r e  
d e s i r a b l e " .  T h i s  enqu i ry  forms p a r t  of t h e  review of f ami ly  law 
under  I t e m  X I X  o f  t h e  Law Reform Programme of t h e  Law Commission. 
I t  f o l l o w s  an  enquiry by a Departmental  Committee u n d e r  t h e  
Chairmanship of Lord Kilbrandon i n t o  t h e  marr iage l a w  of Scot land,  
t he  Report  of which (Cmnd. 4011) has been i n v a l u a b l e  t o  us  i n  o u r  
d e l i b e r a t i o n s .  Although, a t  t h i s  stage of ou r  e n q u i r y ,  we have 
no t  f e l t  able t o  e n d o r s e , i n  r e s p e c t  of England and Wales, $1 t h e  

recommendations of t h e  Kilbrandon Report  w e  a r e  ve ry  conscious of 
t h e  d e s i r a b i l i t y  of harmonising t h e  l aws  i n  t h e  two c o u n t r i e s  and 
i n  f raming o u r  p r o v i s i o n a l  p roposa l s  i n  t h i s  Report w e  have tr ied 
t o  e l i m i n a t e  need le s s  d i f f e r e n c e s .  

2 .  Our terms of r e f e r e n c e  l i m i t  t h e  enquiry t o  t h e  f o r m a l i t i e s  
o f  marr iage. '  
t h e  Paper  se ts  o u t  t h e  p r e s e n t  law and p r a c t i c e ,  d i s c u s s e s  t h e  
problems and d i f f i c u l t i e s  which have a r i s e n ,  and makes a number 
of p r o v i s i o n a l  recommendations f o r  reform,  under t h e  fo l lowing  
headings : 

A f t e r  o u t l i n i n g  t h e  pu rposes  of t h e  l a w  of marriage,  

( a )  P r e l i m i n a r i e s  
(b) Place  and method of s o l e m n i s a t i o n  
( c )  R e g i s t r a t i o n  
i d )  I r r e g u l a r i t i e s  
( e )  Offences 

1 .  T h i s  i n c l u d e s  t h e  requirement of p a r e n t a l  o r  o t h e r  consents  
i n  t h e  c a s e  of t h e  marr iage of minors  aged 16 o r  17. 



Our p r o p o s a l s  do n o t  r e p r e s e n t  ou r  f i n a l  views - or, o f  course,  
t h o s e  of t h e  Registrar General  o r  t h e  Law Commission. T h i s  
Paper  is c i r c u l a t e d  f o r  comment and c r i t i c i s m  and o u r  f i n a l  
c o n c l u s i o n s  w i l l  be reached i n  t h e  l i g h t  of t h e  r e sponse .  

The Purposes  of F o r m a l i t i e s  

3. I n  reviewing t h e  law r e l a t i n g  t o  t h e  p r e l i m i n a r i e s  t o ,  
and t h e  s o l e m n i s a t i o n  and r e g i s t  r a t i o n  of, marr iages  w e  have 
assumed t h a t  t h e  purpose of a sound mar r i age  law is  t o  ensure 
t h a t  mar r i ages  are solemnised on ly  i n  r e s p e c t  of t h o s e  who a r e  
f r e e  t o  marry and have f r e e l y  agreed t o  do so and t h a t  the s t a t u s  
of t h o s e  who marry s h a l l  be e s t a b l i s h e d  w i t h  c e r t a i n t y  s o  t h a t  
doub t s  do n o t  a r i s e ,  e i t h e r  i n  t h e  minds of t h e  p a r t i e s  o r  i n  
t h e  community, about  who i s  marr ied and who i s  not .  To t h i s  end 
it a p p e a r s  t o  u s  t o  be necessary t h a t  there should be proper  
o p p o r t u n i t y  f o r  t h e  i n v e s t i g a t i o n  of c a p a c i t y  (and,  i n  t h e  case 
of minors ,  p a r e n t a l  consen t )  be fo re  t h e  marr iage and t h a t  t h e  
i n v e s t i g a t i o n  should be c a r r i e d  o u t ,  uniformly f o r  p a r t i e s  t o  
a l l  mar r i ages ,  by p e r s o n s  t r a i n e d  t o  perform t h i s  f u n c t i o n .  We 
sugges t  t h a t  t h e  law should guard a g a i n s t  c l a n d e s t i n e  marr iages ,  
t h a t  t h e r e  should be p rope r  o p p o r t u n i t y  f o r  t hose  who may know 
of a l a w f u l  impediment t o  a marr iage t o  d e c l a r e  i t ,  t h a t  a l l  
mar r i ages  should be p u b l i c l y  solemnised and t h a t  t h e  marriage.  
should be du ly  r eco rded  i n  o f f i c i a l  registers. A t  t h e  same t i m e  
we r ecogn i se  t h a t  a mar r i age  ceremony is  a n  important  family and 
s o c i a l  occas ion  and w e  feel  t h a t  unnecessary and i rksome 
r e s t r i c t i o n s  on i t s  c e l e b r a t i o n  should be avoided. 

4. Moreover, s i n c e  n e a r l y  every p e r s o n  who a t t a i n s  matur i ty  
m a r r i e s  a t  l e a s t  once and a t t e n d s  numerous marr iages  of f r i e n d s  
and r e l a t i o n s  and s i n c e  t h e  marr iage creates a s t a t u s  which 
v i t a l l y  concerns t h e  p u b l i c ,  the  law o f  marriage shou ld  be a s  
s imple  and e a s i l y  unde r s tood  a s  p o s s i b l e .  

5: 
t h e  p r e s e n t  law under  t h e  v a r i o u s  head ings  set ou t  i n  paragraph 2. 
And i t  may be h e l p f u l  i f  w e  summarise t h e  r e s u l t  of t h e  d i scuss ion  

It  i s  wi th  t h e s e  o b j e c t i v e s  i n  mind t h a t  we have  examined 
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which f o l l o w s  by s a y i n g  t h a t  t h e  law f a l l s  woeful ly  s h o r t  of 
t h e  optimum a t t a i n m e n t  of t h e s e  o b j e c t i v e s  - p a r t i c u l a r l y ,  
perhaps,  a s  r e g a r d s  s i m p l i c i t y  and i n t e l l i g i b i l i t y .  The p resen t  
law is  t h e  product  of h i s t o r y .  Although most of it is  now t o  be 
found i n  t h e  Marr iage A c t  194.9,’ t h a t  was merely a c o n s o l i d a t i n g  
( n o t  a refor- A c t  which  re-enacted t h e  subs t ance  of s t a t u t o r y  
p r o v i s i o n s  d a t i n g  back t o  1836 (which i n  t u r n  were  based on 
s t i l l  e a r l i e r  l e g i s l a t i o n ) .  
so l emni sa t ion  of mar r i age  - c i v i l  and r e l i g i o u s .  The former is 
r e l a t i v e l y  s t r a i g h t f o r w a r d  i n  t h a t  the  p r e l i m i n a r i e s ,  c e l e b r a t i o n  
and subsequent  r e g i s t r a t i o n  a r e  a l l  handled by t h e  c i v i l  
a u t h o r i t i e s  of t h e  S t a t e .  Even so ,  t h e r e  a r e  d i f f e r e n t  types of 
p r e l i m i n a r i e s ,  d i f f e r e n c e s  which a r e  n o t  based on any very 
r a t i o n a l  p r i n c i p l e .  I n  t h e  c a s e  of e c c l e s i a s t i c a l  mar r i ages  
t h e r e  i s  a bewi lde r ing  mixture  of c i v i l  and r e l i g i o u s  adminis t ra-  
t i o n  a t  a l l  s t a g e s .  Except i n  t h e  c a s e  of Church of England 
mar r i ages ,  t h e  p r e l i m i n a r i e s  (of  which t h e r e  a r e  v a r i o u s  types) 
a r e  handled by t h e  c i v i l  a u t h o r i t i e s  and they can be so handled 
i n  t h e  case of Church o f  England m a r r i a g e s  a l s o .  T h e  ceremony 
i s  l e f t  l a r g e l y  t o  the  r e l i g i o u s  body concerned b u t ,  excep t  i n  
the  case of t h e  Church o f  England, t h e  J e w s  and t h e  Quakers,  it 
must be i n  a b u i l d i n g  registered by t h e  c i v i l  a u t h o r i t i e s ,  at- 
some s t a g e  i n  t h e  s e r v i c e  p a r t i c u l a r  words p r e s c r i b e d  by s t a t u t e  
must be used ,  and e i ther  a r e g i s t r a r  o r  a n  ” a u t h o r i s e d  person” 
c e r t i f i e d  by t h e  Church t o  t h e  c i v i l  a u t h o r i t i e s  must be p re sen t .  
A s  f o r  t h e  subsequent  r e g i s t r a t i o n ,  soone r  o r  l a t e r  n o t i f i c a t i o n  

2. A s  amended and supplemented by t h e  Marriage A c t  1949 (Amendment) 
A c t  19.54, t h e  Mar r i age  A c t s  Amendment A c t  1958, t h e  Marriage 
( S e c r e t a r i e s  of Synagogues) A c t  1959, t h e  Mar r i age  (Enabling) 
A c t  1960, t h e  Mar r i age  (Wales and hlonmouthshire) A c t  1962 and 
t h e  Marriage ( R e g i s t r a r  G e n e r a l ’ s  Licence) A c t  1970. The 
f o r m a l i t i e s  p r e s c r i b e d  by t h e  Mar r i age  A c t ,  a s  so amended, 
app ly  t o  a l l  m a r r i a g e s  solemnised i n  England. It i s  sometimes 
s t a t e d ,  on the  b a s i s  of o l d  a u t h o r i t y ,  t h a t  a m a r r i a g e  
c e l e b r a t e d  i n  a f o r e i g n  Embassy o r  Consulate  i n  England, w i l l  
be v a l i d  h e r e  i f  solemnised i n  accordance wi th  t h e  form of t h e  
f o r e i g n  law. But we understand t h a t  it i s  t h e  v i e w  of the  
Fore ign  and Commonwealth Office t h a t  t h e  mar r i age  would not 
be recognised here u n l e s s  t h e  Mar r i age  A c t  was complied with.  
We a g r e e  wi th  t h i s  view. 

There  are now two main forms of 
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3 .  Throughout t h i s  Pape r  t h i s  e x p r e s s i o n  inc ludes  t h e  Church 
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of t h e  marr iage  must a p p e a r  on t h e  c i v i l  r e g i s t e r s  b u t ,  i n  the  
case  of  Church of England n a r r i a g e s ,  o f f i c i a l l y  recognised  
r e g i s t e r s  a r e  a l s o  main ta ined  by t h e  Church. With t h i s  
p r o l i f e r a t i o n  of procedures  i t  is h a r d l y  s u r p r i s i n g  t h a t  t he  
law i s  not  understood by members of t h e  pub l i c  o r  even  by a l l  
t hose  who have t o  a d m i n i s t e r  it. To make ma t t e r s  w o r s e , t h e r e  
is a bewi lder ing  d i v e r s i t y  i n  t he  consequences of a f a i l u r e  
p rope r ly  t o  comply w i t h  t h e  ru l e s .  I n  some cases  t h e  marriage 
i s  i n e f f e c t i v e ;  i n  o t h e r s  t h e  only s a n c t i o n  is  a c r i m i n a l  
p e n a l t y .  Whether t h e  marr iage is e f f e c t i v e  o r  not  may depend 
on the  knowledge of t h e  p a r t i e s  r e g a r d i n g  the  f a i l u r e .  Nor can  
i t  be s a i d  t h a t  t h e  s a c r i f i c e  of s i m p l i c i t y  and i n t e l l i g i b i l i t y  
has  enabled  t h e  o t h e r  o b j e c t i v e s  t o  be achieved;  on  t h e  cont ra ry ,  
t h e  system, i f  such i t  can be c a l l e d ,  man i fe s t ly  d o e s  not  
promote t h e  uniform or e f f e c t i v e  i n v e s t i g a t i o n  of c a p a c i t y  and 
consen t s  by t r a i n e d  personnel  and does  no t  a f f o r d  a n  adequate  
o p p o r t u n i t y  f o r  o b j e c t i o n s  t o  be d e c l a r e d  and cons ide red .  - The 
most t h a t  can be claimed f o r  i t  i s  t h a t  i t  prevents  t h e  . 
c e l e b r a t i o n  of some i r r e g u l a r  marr iages  and provides  a reasonably 
e f f e c t i v e ,  i f  u n n e c e s s a r i l y  complicated and d i f f u s e d ,  method of 
r e c o r d i n g  marr iages  which have taken  p l a c e .  R a t i o n a l i s a t i o n  is  
c l e a r l y  long  overdue and should be a t t a i n a b l e .  S i m p l i c i t y  may 
be more d i f f i c u l t  t o  ach ieve  s ince  compl ica t ions  a r e  i n e v i t a b l e  
i f  proper  p recau t ions  a r e  t o  be p re se rved .  However a measure of 
compl ica t ion  i s  a c c e p t a b l e  so long a s  i t  a f f e c t s  o n l y  those  who 
a r e  p r o f e s s i o n a l l y  t r a i n e d  t o  d e a l  w i t h  i t  and so l o n g  a s  the  
system i s  made more i n t e l l i g b l e  t o  members of t h e  p u b l i c  so t h a t  
they know what i s  r e q u i r e d  of them. 

2 THE PRELIMINARIES TO MARRIAGE 

A The E x i s t i n g  Procedures  

C i v i  1 P re l i m i n a r i e s  

6 .  
must be preceded by c i v i l  p r e l i m i n a r i e s ;  i . e . ,  by g i v i n g  no t i ce  
t o  a supe r in t enden t  r e g i s t r a r  and o b t a i n i n g  an a u t h o r i s a c i o n  

4 

A l l  marr iages  o t h e r  than  those  of t h e  Church o f  England 



from h i m .  The re  are ,  however, three d i f f e r e n t  t y p e s  of 
a u t h o r i s a t i o n  which  may be obta ined  viz., Super in tendent  
regis t rar ' s  c e r t i f i c a t e ,  s u p e r i n t e n d e n t  registrar's c e r t i f i c a t e  
and l i c e n c e ,  and Registrar G e n e r a l ' s  l i c e n c e .  I n  a l l  t h e s e  c a s e s  i f  

a p a r t y ,  no t  be ing  a widow o r  widower, is under t h e  age of 18 (but ove. 
16 - t h e  minimum age f o r  marr iage)5  t h e  consent  of  t h e  parent  
o r  o t h e r  person s p e c i f i e d  i n  Schedule  2 t o  t h e  M a r r i a g e  Act 
1949 must be g iven  u n l e s s  t h e  c o u r t  c o n s e n t s  o r  t h e  R e g i s t r a r  
General  d i s p e n s e s  w i t h  t h e  consent  on the  ground t h a t  i t  cannot 

6 be o b t a i n e d  because of  absence,  i n a c c e s s i b i l i t y  o r  d i s a b i l i t y .  
I f ,  however, a marr iage  i s  i n  f ac t  solemnised d e s p i t e  non- 
compliance w i t h  t h + s  f o r m a l i t y  t h e  m a r r i a g e  i s  v a l i d .  

7 .  Super in tendent  r e g i s t r a r ' s  c e r t i f i c a t e  T h i s  was intended 
t o  be t h e  procedure adopted save i n  e x c e p t i o n a l  c i rcumstances  ( i n  
f a c t ,  however, t h e  a l t e r n a t i v e  of  a c e r t i f i c a t e  and l i c e n c e  i s  
choseri i n  about  3% of C i v i l  marriages).Notj.ce i n  t h e  prescr ibed  
form7 must be g iven  t o  t h e  s u p e r i n t e n d e n t  r e g i s t r a r  of t h e  
r e g i s t r a t i o n  d i s t r i c t  i n  which t h e  p a r t i e s  have l i v e d  for  t h e  
preceding  seven days.' 
n o t i c e  must be g iven  i n  each.' 
one o r  o t h e r  of t h e  p a r t i e s  and no o t h e r  person c a n  l a w f u l l y  do 
i t  f o r  them, but  when two n o t i c e s  a r e  needed e i t h e r  p a r t y  can 
g i v e  both .  The  n o t i c e s  must be accompanied by a solemn 
d e c l a r a t i o n  t h a t  there are be l ieved  t o  be no l a w f u l  impediments 

4 

If they l i ve  i n  d i f f e r e n t  d i s t r i c t s  
It must  be given p e r s o n a l l y  by 

4.  

5. 
6 .  
7. 

8. 
9 .  

The new age of  m a j o r i t y :  Family Law Reform A c t  1969, ss. 1 
and 2. The words of  the Marr iage A c t  1949, s.3 are  Where 
t h e  marr iage  of  a n  i n f a n t  .,. i s  in tended  t o  be solemnized." 
Presumably t h e r e f o r e  consents  a r e  n o t  needed if t h e  minor 
w i l l  be of f u l l  age before  t h e  a u t h o r i s a t i o n  is g r a n t e d .  
Marriage A c t  1949, s .2 .  
- I b i d .  s.3. 
The R e g i s t r a t i o n  of  B i r t h s ,  Deaths  and Marr iages  Regula t ions  
1968 (S . I .  2049) Forms 15 and 16: see Appendix A. 
Marr iage A c t  1949, s . 2 7 ( l ) ( a ) ,  
- I b i d .  s . 2 7 ( l ) ( a ) .  
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t o  t h e  marr iage ,  t h a t  t h e  r e s i d e n t i a l  requirements  have been 
s a t i s f i e d  and t h a t ,  i f  one p a r t y  i s  a minor and not  a widow 
o r  widower, t h e  r e q u i s i t e  consents  have been given o r  dispensed 
with." A w i l f u l l y  f a l s e  s ta tement  i n  t h e  d e c l a r a t i o n  i s  an  
o f f e n c e  under  t h e  P e r j u r y  A c t  1911." Where t h e  m a r r i a g e  i s  
t o  be a Quaker one, bo th  p a r t i e s  must be Quakers o r  a u t h o r i s e d  
t o  be  m a r r i e d  under  a g e n e r a l  r u l e  of  t h e  S o c i e t y  of F r i e n d s  
and there must be a d e c l a r a t i o n  o r  c e r t i f i c a t e  t o  t h a t  e f f e c t .  
I n  t h e  case of a J e w i s h  wedding, a l t h o u g h  both p a r t i e s  m u s t  
p r o f e s s  t h e  J e w i s h  r e l i g i o n 1 '  t h e r e  is  no similar requirement  
f o r  a d e c l a r a t i o n  o r  c e r t i f i c a t e .  The n o t i c e  i s  e n t e r e d  i n  a 
marr iage  n o t i c e  book which is  open t o  p u b l i c  i n s p e ~ t i o n ' ~  and 
is d i s p l a y e d  f o r  21 days  on a not ice-board i n  t h e  s u p e r i n t e n d e n t  
r e g i s t r a r ' s  o f f i c e . 1 5  
o f f i c e 1 6  and any person ,  whose consent  is requi red  t o  t h e  marr iage 
of a minor ,  may f o r b i d  t h e  i s s u e  of  a c e r t i f i c a t e  by w r i t i n g  
" forb iddent t  by t h e  e n t r y  and s i g n i n g  i t  w i t h  a s t a t e m e n t  o r  the 
c a p a c i t y  i n  which h e  p u r p o r t s  t o  forb id . ' - /  
t h e  c e r t i f i c a t e  cannot  be gran ted  u n t i l  t h e  o b j e c t i o n  is  with- 
drawn o r  found t o  be i n v a l i d .  Rut even though n e i t h e r  o f  these  
s t e p s  h a s  been taken  t h e  s u p e r i n t e n d e n t  r e g i s t r a r  is  n o t  t o  
i s s u e  a c e r t i f i c a t e  i f  "any lawful  impediment ... h a s  been 
shown t o  [ h i s ]  s a t i s f a c t i o n . " 1 8  

10. Marr iage  A c t  1949, s .28.  

12 

Any person may e n t e r  a c a v e a t  a t  t h e  

I n  e i t h e r  event  

O t h e r w i s e  h e  must, a f t e r  t h e -  

1 1 .  

12. 
13. 
1 4 . 
15. 
16. 

17. 

18. 

Marr iage  A c t  1949, s . 3 .  
hiar r iage  A c t  1949, s .47 .  
=., ~ . 2 6 ( l ) ( d ) .  
Ibid., s .27(4) .  
Ibid., s .31(1) .  
E., s.29 ( f e e  2 5 ~ ) .  This  may b e  en tered  e i t h e r  before  o r  
a f t e r  n o t i c e  h a s  been given.  
Ibid., s.30 (no  f e e ) .  T h i s ,  o f  c o u r s e ,  cannot b e  done u n t i l  
a f t e r  n o t i c e  has  been given.  
Ibid., s . 3 1 ( 2 ) ( a ) .  
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e x p i r a t i o n  of t h e  21 days ,  i s s u e  a c e r t i f i c a t e  i n  t h e  p resc r ibed  
form19 w h i c h  must be produced t o  t h e  person be fo re  whom t h e  
mar r i age  is solemnised.  I n  p r a c t i c e  b e f o r e  i s s u i n g  a c e r t i f i c a t e  
t h e  supe r in t enden t  r e g i s t r a r  seeks t o  s a t i s f y  h i m s e l f  t h a t  t h e r e  
i s  no impediment ( f o r  example, i f  one p a r t y  has  f o r m e r l y  been 
marr ied t h a t  t h e  mar r i age  has  been ended by death o r  d ivo rce )  
and t h a t  i n  t h e  c a s e  o f  a minor any r e q u i s i t e  c o n s e n t s  have been 
given.  It i s  now provided by t h e  Family Law Reform A c t  1969 
t h a t  he  may r e f u s e  t o  i s s u e  t h e  c e r t i f i c a t e  u n l e s s  s a t i s f i e d  by 
t h e  p roduc t ion  o f  w r i t t e n  evidence t h a t  t h e  consent  h a s  i n  f a c t  
been ob ta ined .  Anomalously, howev’er, there i s  no expre’ss  
s t a t u t o r y  a u t h o r i t y  e n t i t l i n g  him to  demand w r i t t e n  ev idence  
( f o r  example, a b i r t h  c e r t i f i c a t e )  t h a t  p a r t i e s  who have 
p r o f e s s e d  t h a t  they a r e  o f  f u l l  age  are i n  f a c t  a d u l t s . 2 1  
c e r t i f i c a t e  i s  v a l i d  f o r  three months from t h e  d a t e  on which 
n o t i c e  was e n t e r e d  i n  t h e  marr iage n o t i c e  book.22 The t o t a l  
c o s t  of o b t a i n i n g  a c e r t i f i c a t e  i s  75p, i f  n o t i c e  t o  o n l y  one 
supe r in t enden t  r e g i s t r a r  i s  needed, 21.50 i f  n o t i c e  h a s  t o  be 
g iven  t o  two. It w i l l  be observed t h a t  t h e  procedure demands 
a 21-day w a i t i n g  p e r i o d  and t h a t  t h e r e  must be a seven-day 
r e s i d e n t i a l  q u a l i f i c a t i o n  be fo re  t h e  n o t i c e  i s  g iven .  

8 .  . Super in t enden t  r e g i s t r a r ’ s  c e r t i f i c a t e  and l i c e n c e  As- w e  
have seen ,  t h i s  was in t ended  t o  be a n  e x c e p t i o n a l  p rocedure  but 
is i n  f a c t  used q u i t e  f r e q u e n t l y .  I t  e n a b l e s  t h e  p a r t i e s ,  by 
paying e x t r a  ( b r i n g i n g  t h e  t o t a l  payment t o  23)  t o  a v o i d  the 
21-day w a i t i n g  p e r i o d  and t h e  p u b l i c i t y  involved i n  t he  d i sp lay  
of t h e  n o t i c e  on t h e  not ice-board.  I f  bo th  p a r t i e s  are re s iden t  
i n  England o r  Wales, so l ong  a s  one h a s  l i v e d  i n  a r e g i s t r a t i o n  

19. Marr iage A c t  1949, s.31(2). For form of the  c e r t i f i c a t e ,  see 

20.  s . 2 ( 3 ) .  
21. There is no s t a t u t o r y  requirement  t h a t  the age of t h e  p a r t i e s  

must be s t a t e d  e i t h e r  i n  t h e  n o t i c e  o r  t h e  d e c l a r a t i o n  but 
t h e  p r e s c r i b e d  form of n o t i c e  requires age t o  be s t a t e d .  

20 

The 

S . I .  1968/2049, Form 20: Appendix B .  

22. Marriage A c t  1949, s . 3 3 ,  
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d i s t r i c t  for f i f t e e n  days ( a s  opposed t o  t h e  seven d a y s  i n  the 
c a s e  of a c e r t i f i c a t e  a lone )  e i t h e r  p a r t y  can g i v e  n o t i c e  t o  
t h e  supe r in t enden t  r e g i s t r a r  of t h a t  district .23 The n o t i c e  
i s  e n t e r e d  i n  the marr iage  n o t i c e  book,24 but  no t  on  the  not ice-  
board,25 and u n l e s s  t h e  marr iage i s  e f f e c t i v e l y  fo rb idden ,  
o r  any l awfu l  impediment is shown t o  t h e  s a t i s f a c t i o n  of the  
supe r in t enden t  r e g i s t r a r ,  he must, on  r e q u e s t ,  a f t e r  t h e  
e x p i r a t i o n  of one whole week day, i s s u e  h i s  c e r t i f i c a t e  and 
l i cence .27  
a s  t h o s e  f o r  a c e r t i f i c a t e  a lone ;  for example, t h e  n o t i c e  
must be accompanied by a d e c l a r a t i o n  and t h e r e  a r e  t h e  same 
p r o v i s i o n s  r ega rd ing  e n t e r i n g  a cavea t .  Obviously, however, 
there i s  f a r  less o p p o r t u n i t y  of checking  the  accuracy  of t h e  
n o t i c e  and d e c l a r a t i o n  and l i t t l e  t i m e  for anyone t o  raise an 
o b j e c t i o n .  The a u t h o r i s a t i o n  remains e f f e c t i v e  for three 
months. 

9. R e g i s t r a r  G e n e r a l ' s  l i c e n c e s  The i s s u e  of a supe r in t enden t  
r e g i s t r a r ' s  c e r t i f i c a t e  o r  c e r t i f i c a t e  and l i cence  c o u l d  lead  t o  
t h e  l a w f u l  so l emni sa t ion  of e i t h e r  a c i v i l  marriage i n  t h e  
r e g i s t e r  o f f i c e  o r  t o  a r e l i g i o u s  marr iage .29  
t h e r e  h a s  been no power f o r  t he  c i v i l  a u t h o r i t i e s  t o  a u t h o r i s e  
a marr iage  a t  any convenient  time and p l a c e ;  t h e  m a r r i a g e  has  
had t o  be i n  t h e  r e g i s t e r  o f f i c e  o r  i n  a r e g i s t e r e d  b u i l d i n g  or 
i n  a church o r  chapel  of t h e  Church of England o r  a c c o r d i n g  t o  
t h e  r i t es  of t h e  J e w s  o r  Quakers. Members of t h e  Church of 
England can ,  a s  we s h a l l  see, ob ta in  a s p e c i a l  l i c e n c e  from the  
Archbishop of Canterbury enabl ing  them to be married a t  any time 

26 

I n  a l l  o t h e r  r e s p e c t s  t h e  r e g u l a t i o n s  a r e  t he  same 

28 

But h i t h e r t o  

23. Marr iage  A c t  1949, s .27(2):  For  forms, see S.I .  1968/2049. 

24. Ibid., s.27(4). 
25. Ibid., s .32(1) .  
26. i.e., under  s.30 above. 
27. m., s.32(2 ) .  

28. W., s.33. 
29. Ibid., 5.26. 

Forms 17 and 18: Appendix C. 

For t h e  form of a c e r t i f i c a t e  and l i cence ,  
see S.I. 1968/2049, Form 21: Appendix D. 
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and p l a c e  acco rd ing  t o  t h e  r i tes  of t h e  Church b u t  a l l  o t h e r  
mar r i ages  ( excep t  J e w i s h  and Quaker ones )  had t o  be c e l e b r a t e d  
between t h e  hours  o f  8 a.m. and 6 p.m.30 i n  a registered bu i ld ing .  
T h i s  has  caused h a r d s h i p  i n  the c a s e  o f  people who w e r e  s e r i o u s l y  
ill and n o t  expected t o  recover .  Hence a s  a r e s u l t  o f  t h e  
Marr iage ( R e g i s t r a r  G e n e r a l ' s  Licence)  A c t  1970, which came i n t o  
f o r c e  on 1 January 1971, t h e  R e g i s t r a r  General  has  been  given a 
power, no t  u n l i k e  t h a t  enjoyed by the  Archbishop of  Canterbury, 
t o  l i c e n s e  a mar r i age  t o  be solemnised elsewhere t h a n  i n  a 
r e g i s t e r e d  b u i l d i n g  o r  a r e g i s t e r  o f f i c e . 3 1  
by e i t h e r  of t h e  par t ies  t o  t h e  s u p e r i n t e n d e n t  r e g i s t r a r  of t h e  
d i s t r i c t  i n  which the marr iage i s  i n t e n d e d  t o  be solemnised,  
s t a t i n g  t h e  p l a c e  w h e r e  it i s  t o  be ~ o l e m n i s e d . ~ ~  W i t h  minor 
m o d i f i c a t i o n s ,  t h e  normal p r o v i s i o n s  r e l a t i n g  t o  e n t r y  i n  t h e  
marr iage n o t i c e  book33 and t o  the d e c l a r a t i o n  t o  accompany the 
n o t i c e  must be complied w i t h , 3 4  and ev idence  must b e  produced 
t h a t ,  

No t i ce  may be given 

( a )  there  i s  no l awfu l  impediment t o  t he  m a r r i a g e ,  
(b)  t h e  r e q u i s i t e  consen t s  have been g iven ,  
( c )  there i s  a s u f f i c i e n t  r e a s o n  why t h e  licence 

should be g r a n t e d ,  and 

ill and i s  n o t  expected t o  r ecove r  and canno t  
be moved t o  a p l ace  a t  which a normal mar r i age  
could be ~ o l e m n i s e d . ~ ~  

. ( d )  one of t h e  persons t o  be married i s  s e r i o u s l y  - 

A medical c e r t i f i c a t e  i s  s u f f i c i e n t  ev idence  of ( d )  .35 
receipt of t h e  n o t i c e  and evidence,  t h e  Supe r in t enden t  r e g i s t r a r  
n o t i f i e s  t h e  R e g i s t r a r  General  and must comply w i t h  a n y  d i r e c t i v e  

Upon 

30. Marr iage A c t  1949, s - 4 .  
31. Marr iage ( R e g i s t r a r  Gene ra l ' s  L icence )  Act 1970, s . l(  1 ) .  But 

t h e  marr iage must n o t  be solemnised according t o  the  r i tes of 
t h e  Church of England: ibid. 

32.  Ibid., s .2 !1 ) .  

33. Ibid., s . 2 ( 2 ) .  
3 4 .  E., s . 2 ( 3 ) .  
35. Ibid., s . 3 .  
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he g i v e s  regard ing  i n v e s t i g a t i o n  of t h e  evidence.36 
minor mod i f i ca t ions ,  t he  normal p r o v i s i o n s  apply r e g a r d i n g  
cavea ts37  and f o r b i d d i n g  by any person  whose consent  is  required.  38 

But u n l e s s  t he  marr iage  has  been e f f e c t i v e l y  f o r b i d d e n  o r  lawful 
impediment shown, t h e  R e g i s t r a r  Genera l  must,  i f  s a t i s f i e d  t h a t  
s u f f i c i e n t  grounds exis t ,  g ran t  a l i cence .39  
marr iage  t o  be so lemnised ,  a t  any t ime4 '  w i th in  one month of t h e  
day when t h e  n o t i c e  was en tered  i n  t h e  marr iage n o t i c e  book, 
a t  the  p l a c e  s t a t e d  i n  t h e  n o t i c e  of marr iage.42 T h e  l i cence  
c o s t s  C l 5  bu t  t h e  R e g i s t r a r  General  h a s  power t o  r e m i t  t h i s  i n  
whole o r  i n  p a r t  i f  i t  would cause hardship  t o  the p a r t i e s . 4 3  
It w i l l  be observed t h a t  i n  t h i s  c a s e  there is no p r e s c r i b e d  
w a i t i n g  pe r iod  a t  a l l  - not  even t h e  24 hours  r e q u i r e d  i n  the  
case  of t h e  supe r in t enden t  r e g i s t r a r ' s  c e r t i f i c a t e  and l icence .  

Eccles i a  st i c a  1 P r e l i m i n a r i e s  

10. E c c l e s i a s t i c a l  p r e l i m i n a r i e s  a r e  used only i n  t h e  case  
of Church of England weddings, and n o t  a lways then ,  f o r  a 

( though t h i s  i s  v e r y  unusua l ) .  As i n  the  case  of  c i v i l  
p r e l i m i n a r i e s  t h e r e  a r e  three types ,  G., banns, common l i cence  
and s p e c i a l  l i cence .45  
p r e l i m i n a r i e s  a r e  t h a t ,  except  i n  t h e  c a s e  of common l i cences ;  
t h e  p r o v i s i o n s  i n  s e c t i o n  3 of t h e  Marr iage  Act 1949 r e l a t i n g  t o  

Again w i t h  

T h i s  e n a b l e s  the  

41 

supe r in t enden t  r e g i s t r a r ' s  c e r t i f i c a t e  c a n  be used i n s t e a d  4.4 

The main c o n t r a s t s  w i t h  c i v i l  

36. 
37. 
38. 
39. 
40. 

41. 
42. 
43. 
4 4 .  

45. 

Marr iage ( R e g i s t r a r  Genera l ' s  L icence)  Act 1970, s .4 ,  

Ibid., ss .  6 and 7 ( b ) .  

_Ibid., s.8( 1 ) .  T h i s  presumably means (though t h i s  is  not 
wholly c l e a r )  t h a t  s . 4  of t h e  Marr iage  Act 1949 ( p r e s c r i b i n g  
t h a t  marr iage  must be solemnised between t h e  h o u r s  of 8 a.m. 
and 6 p.m.) does not  apply.  
Ibid., s . 8 .  

Ibid., s .17 (1 ) .  
Marr iage A c t  1949, ss. 5 ( d )  and 17. But not  a c e r t i f i c a t e  
and l i c e n c e :  ibid., s .26(2)  p rov i so ,  

_Ibid., s.5. 

Ibid., s.7. 

Ibid., s.9. 

Ibid., s.5. 
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- p a r e n t a l  o r  o t h e r  c o n s e n t s  i n  t h e  case of minors between t h e  
ages of 16 and 18 do n o t  apply ,  t h a t  no d e c l a r a t i o n  i s  requi red ,  
and t h a t  t h e r e  i s  no l e g a l  o b l i g a t i o n  on t h e  e c c l e s i a s t i c a l  

impediments. 

1 1 .  Banns The p u b l i c a t i o n  of  banns  i s  overwhelmingly the  
most commonly used p r e l i m i n a r y ,  o n l y  about  6% of c h u r c h  weddings 
be ing  a f t e r  common o r  s p e c i a l  l i c e n c e .  The banns must  be 
p u b l i s h e d  on t h r e e  Sundays preceding  t h e  marriage.46 
p a r t i e s  reside i n  t h e  same p a r i s h  t h e  banns must be publ ished 
i n  t he  p a r i s h  church o r  a u t h o r i s e d  c h a p e l ;  i f  i n  d i f f e r e n t  
p a r i s h e s ,  i n  each p a r i s h  church o r  They may a l s o  be 
publ i shed  i n  any p a r i s h  church o r  a u t h o r i s e d  c h a p e l  which i s  
t h e  u s u a l  p l a c e  of  worsh ip  of one o r  both  of t h e  p a r t i e s l t 8  and 
t h i s  w i l l  be necessary  i f  t h e  p a r t i e s  a re  t o  be m a r r i e d  there.lt9 
A clergyman i s  n o t  o b l i g e d  t o  p u b l i s h  banns u n l e s s  t h e .  p a r t i e s  
deliver o r  cause  t o  be delivered*'  s e v e n  days'  n o t i c e  i n  w r i t i n g  
w i t h  t h e i r  f u l l  names, p l a c e s  of r e s i d e n c e  and t h e  p e r i o d  dur ing  
which e a c h  has r e s i d e d  there .51  But t h i s  is t h e  o n l y  informat ion  
which t h e  clergyman i s  l e g a l l y  e n t i t l e d  t o  r e q u i r e  and  no minimum 
p e r i o d  of r e s i d e n c e  is  p r e ~ c r i b e d . ~ ~  The banns are e n t e r e d  i n  a 
register book.53 P a r e n t a l  o r  o t h e r  c o n s e n t s  a r e  n o t .  r e q u i r e d  i n  
t h e  case of minors b u t ,  i f  any person  whose consent  would have 
been r e q u i r e d  had t h e  marr iage  been i n t e n d e d  t o  be solemnised on 
t h e  a u t h o r i t y  of a s u p e r i n t e n d e n t  registrar's c e r t i f i c a t e  o r  
c e r t i f i c a t e  and l i c e n c e  o r  of a common l i c e n c e  p u b l i c l y  d e c l a r e s  

46. Marr iage  A c t  1949, s.7. 
47. Ibid., s . 6 ( 1 ) - ( 3 ) .  
48. Ibid., s . 6 ( 4 ) .  

50. i.e., p e r s o n a l  a t t e n d a n c e  of t h e  p a r t i e s  i s  n o t  requi red .  
51. Ibid., s.S. 
5 2 .  The r e s i d e n t i a l  q u a l i f i c a t i o n  is o f t e n  regarded as f u l f i l l e d  

by booking a room i n  a l o c a l  h o t e l  and d e p o s i t i n g  a s u i t c a s e  
i n  i t .  It i s  express1.y provided (s .24)  t h a t  o n c e  t h e  marr iage  
has  been c e l e b r a t e d  no evidence c a n  be given t o  d isprove  
res idence .  

. a u t h o r i t i e s  t o  s a t i s f y  themselves  r e g a r d i n g  t h e  a b s e n c e  of 

I f  t h e  

49. Ibid., s .12(1) .  

5 3 .  Ibid., s . 7 ( 3 ) .  

1 1  



h i s  d i s s e n t  a t  t h e  t ime of p u b l i c a t i o n  o f  the  banns,  their  
p u b l i c a t i o n  i s  i n e f f e ~ t i v e . ~ '  When the  marr iage i s  ce leb ra t ed  
i n  a p a r i s h  o t h e r  t h a n  t h a t  i n w h i c h  both  p a r t i e s  reside 
c e r t i f i c a t e s  of p u b l i c a t i o n  of banns i n  t h e  o t h e r  p a r i s h  o r  
p a r i s h e s  must be produced t o  the  clergyman who i s  t o  o f f i c i a t e . 5 5  
The  marr iage  must be c e l e b r a t e d  i n  one of the  churches  o r  chape l s  
i n  w h i c h  t h e  banns have been publ i shed  w i t h i n  three months of t he  
complet ion of  t h e i r  p ~ b l i c a t i o n . ~ ~  The c o s t  of each set of banns 
i s  c u r r e n t l y  B p  w i t h  an e x t r a  35p f o r  t h e  c e r t i f i c a t e  required 
i f  one set of banns is read i n  a church o t h e r  t han  t h a t  i n  which 
t h e  marr iage  i s  t o  be c e l e b r a t e d .  It w i l l  be observed t h a t  the  
w a i t i n g  pe r iod  f o r  a marr iage  a f t e r  banns cor responds  approximately 
w i t h  t h a t  of  a marr iage  a f t e r  a supe r in t enden t  r e g i s t r a r ' s  
c e r t i f i c a t e  ( 2 1  days)  though it  may i n  p r a c t i c e  be l o n g e r  i f  
seven days '  n o t i c e  is i n s i s t e d  upon o r  s h o r t e r  i f  it is waived 
and t h e  marr iage  t a k e s  p l ace  immediately a f t e r  t h e  t h i r d  Sunday. 

12. Common l i c e n c e  Common l i c e n c e  corresponds t o  a 
supe r in t enden t  r e g i s t r a r ' s  c e r t i f i c a t e  and l i c e n c e ;  i t  enables 
t h e  p a r t i e s  t o  marry i n  t h e  Church of England w i t h o u t  wa i t ing  
f o r  banns t o  be pub l i shed .  The l i c e n c e  is i ssued  u n d e r  the 
a u t h o r i t y  of t h e  Bishop of t h e  d i o c e s e  by t h e  Diocesan Reg i s t r a r  
(who is normally a s o l i c i t o r )  o r  a S u r r o g a t e  (who may be the 
incumbent of t h e  p a r i s h ) .  It can be g ran ted  only f o r  t h e  marr iage 
i n  a church o r  chape l  of an e c c l e s i a s t i c a l  d i s t r i c t  i n  which one 
of  t h e  pa r . t i e s  h a s  had h i s  o r  h e r  u s u a l  p l ace  of r e s i d e n c e  for 
f i f t e e n  days immediately before  t h e  g r a n t  of t h e  l i c e n c e , 5 7  
p a r i s h  church or  chape l  which i s  the u s u a l  p lace  of  worship of 
one o r  both of t h e  pa r t i e s .58  
be accompanied by an a f f i d a v i t  ( co r re spond ing  t o  t h e  d e c l a r a t i o n  

a 

A p p l i c a t i o n  fo r  a l i c e n c e  must 

54. M a r r i a g e  A c t  1949, s . 3 (3 ) .  

56. Ibid., s,12. 
57. Cf. t h e  r5 days '  r e s i d e n t i a l  requi rement  for a supe r in t enden t  

r e g i s t r a r ' s  c e r t i f i c a t e  and l i c e n c e :  s ee  pa ra .  8 above. 
58. Marr iage A c t  1949, s.15. 

55. Ibid., s.11. 
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r e q u i r e d  i n  t h e  case of c i v i l  p r e l i m i n a r i e s )  sworn by one of t h e  
p a r t i e s  s t a t i n g  t h a t  h e  bel ieves  t h a t  t h e r e  i s  no l a w f u l  
impediment, t h a t  t h e  r e s i d e n t i a l  q u a l i f i c a t i o n  i s  complied wi th ,  
and, where one of t h e  p a r t i e s  i s  a minor  and not a widow o r  
widower, t h a t  t h e  r e q u i s i t e  c o n s e n t s  have been o b t a i n e d  o r  
d i spensed  with.59 

60 w r i t t e n  ev idence  t h a t  cGnsent h a s  i n  f a c t  been o b t a i n e d .  
A caveat may be en te red61  bu t  u n l e s s  i t  i s  the l i c e n c e  must be 

g r a n t e d  immediately;  there  i s  not  even  a 24-hour w a i t i n g  pe r iod  
a s  there  i s  i n  t h e  case of t h e  s u p e r i n t e n d e n t  reg is t ra r ' s  
c e r t i f i c a t e  and l i c e n c e .  The l i c e n c e  l a s t s  f o r  t h r e e  months. 
The c o s t  of o b t a i n i n g  i t  i s  C 4 . 5 0 .  

13. S p e c i a l  L i c e n c e s  These a r e  s p e c i a l  d i s p e n s a t i o n s  g ran ted  
by t h e  ArchbisRop of Canterbury e n a b l i n g  marriages t o  be 

solemnised a c c o r d i n g  t o  t h e  r i t e s  of t h e  Church o f  England a t  
any convenient  t i m e  and p l a c e ,  U n l i k e  t h e  new Regis t ra r  
G e n e r a l ' s  l i c e n c e ,  des igned  t o  achieve a more l i m i t e d  object ,  
t h e  g r a n t  of a s p e c i a l  l i c e n c e  i s  e n t i r e l y  d i s ~ r e t i o n a r y . ~ ~  
p r a c t i c e  i t  i s  g r a n t e d  o n l y  i n  e x c e p t i o n a l  c i r cums tances  o r  
g r a v e  e m e r g e n ~ i e s . ' ~  

The re  i s ,  however, no l e g a l  power t o  r e q u i r e  

62 

I n  

I t  c o s t s  225 which may be waived.  

B C r i t i c i s m s  and P r o v i s i o n a l  Proposals  

14. We have s a i d  t h a t  t h e  primary o b j e c t i v e s  of p r e l i m i n a r i e s  
a re  t o  e n s u r e  t h a t  " t h e r e  should be p r o p e r  o p p o r t u n i t y  f o r  t he  

59. 
60. 

61. 

62. 
63. 

64 ,  

Marriage A c t  1949, s . l 6 ( 1 ) .  
s . 2 (3 )  of t h e  Family Law Reform A c t  1969 a p p l i e s  on ly  t o  
c i v i l  p r e l i m i n a r i e s  under  P a r t  I11 of t h e  Marriage A c t  1949. 
Mar r i age  A c t  194.9, s. 16(2) .  If  so t h e  l i c e n c e  m u s t  "not i s sue  
u n t i l  i t  i s  withdrawn o r  found t o  b e  unfounded by t h e  ~ 

ecc le s i a s t i ca l  c o u r t :  ibid. There  i s  no p rocedure  whereby 
a pe r son  whose consen t  i s  r e q u i r e d  can  f o r b i d  t h e  marriage by 
less  formal s t e p s .  
Ibid., s . l 6 ( 3 ) .  
See ibid., s .79(6)  which simply says t h a t  n o t h i n g  i n  the  A c t  
s h a l l  a f f ec t  s p e c i a l  l i c e n c e s .  
On average o n l y  some 250 s p e c i a l  l i c e n c e s  a re  g r a n t e d  each 
year ,most  of them 
church  o r  chape l  o t h e r  than  one i n  which they Could marry 
a f t e r  p u b l i c a t i o n  of banns, 

13 

i n  order  t o  e n a b l e  p a r t i e s  t o  marry i n  a 



i n v e s t i g a t i o n  o f  c a p a c i t y  (and,  i n  t h e  c a s e  of minors ,  p a r e n t a l  
c o n s e n t )  b e f o r e  t h e  marr iage ,  and t h a t  t h e  i n v e s t i g a t i o n  should 
be c a r r i e d  o u t ,  un i formly  f o r  p a r t i e s  t o  a l l  m a r r i a g e s ,  by 
p e r s o n s  t r a i n e d  t o  perform t h i s  f u n c t i o n , "  and t h a t  " t h e r e  should  
be p r o p e r  o p p o r t u n i t y  f o r  t h o s e  who may know of a l a w f u l  
impediment t o  a marriage t o  d e c l a r e  I n  f a c t  i t  i s  
d i f f i c u l t  t o  imagine a system l e s s  c a l c u l a t e d  to  a c h i e v e  these  
o b j e c t i v e s .  I t  is n o t  uniform. I t  d o e s  not  e n s u r e  t h a t  t h e r e  
i s  always a proper  o p p o r t u n i t y  f o r  i n v e s t i g a t i o n  o r  t h a t  the 
i n v e s t i g a t i o n  i s  c a r r i . e d  o u t  by t h o s e  who have been t r a i n e d  f o r  
t h a t  r o l e .  Nor does  i t  ensure  t h a t  t h o s e  whose c o n s e n t s  a r e  
r e q u i r e d  o r  who may know of impediments have an  a d e q u a t e  
o p p o r t u n i t y  of s t o p p i n g  t h e  marr iage.  These s t r i c t u r e s  a r e  
l e a s t  j u s t i f i e d  i n  the c a s e  of' m a r r i a g e s  a f t e r  a s u p e r i n t e n d e n t  
regis t rar ' s  cer t i f ica te .  There,  a t  any  r a t e ,  there i s  a three- 
week w a i t i n g  p e r i o d ,  a n  0pportunit .y of i n v e s t i g a t i o n  by t r a i n e d  
personnel ,  and some informat ion  on which t o  base a n  i n v e s t i g a t i o n  
and a r ight t o  demand some f u r t h e r  ev idence .  But,  even t h e r e ,  
there  is no method whereby those  who wish  t o  o b j e c t  c a n  b e  sure 
o f  d o i n g  so e f f e c t i v e l y .  P o t e n t i a l  o b j e c t o r s  may i n  p r a c t i c e  
have no idea where t.he couple  propose t o  marry. It  is 
i m p r a c t i c a b l e  t o  s e a r c h  every  marr iage  n o t i c e  book i n  t h e  
c o u n t r y ;  and a s e a r c h  w i l l  be i n e f f e c t i v e  i f  t h e  coup-le Choose 
t o  rnarry i n  Church a f t e r  e c c l e s i a s t i c a l  p r e l i m i n a r i e s .  
be t i m e  t o  make s e a r c h e s  i f  t h e  c o u p l e  have paid a l i t t l e  e x t r a  
i n  o r d e r ' t o  c u t  down t h e  w a i t i n g  p e r i o d  from 2 1  d a y s  t o  one day. 
The o u t s t a n d i n g  a b s u r d i t y  of t h e  p r e s e n t  p o s i t i o n  i s ,  perhaps,  
t h a t  t h e  payment of a n  e x t r a  f e e  e n a b l e s  t h e  major sa feguard  of  
a w a i t i n g  per iod  t o  be by-passed. 

S G r  ii11 thepc 

15. Although i n  t h e  case of banns there i s  g e n e r a l l y  an 
e q u a l l y  l o n g  w a i t i n g  p e r i o d  i t  i s  a less e f f e c t i v e  safeguard.  
A s  we have seen ,  there  i s  no l e g a l  requjrement  t h a t  t h e  p a r t i e s  
s h a l l  make any d e c l a r a t i o n  about  c a p a c i t y ,  nor is  t h e r e  any 
l e g a l  d u t y  upon t h e  person  t o  whom a p p l i c a t i o n  i s  made f o r  t h e  
p u b l i c a t i o n  of banns (who is  not  n e c e s s a r i l y  t h e  incumbent 

65. Para .  3 above. 
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h imse l f )  t o  s a t i s f y  himself  on t h e s e  m a t t e r s  a l though  many 
clergymen do so. The h i s t o r i c a l  j u s t i f i c a t i o n  f o r  banns is, 
of c o u r s e ,  t h a t  t h e i r  p u b l i c a t i o n  w i l l  g i v e  adequate  advance 
p u b l i c  n o t i c e  of t h e  c o u p l e ' s  i n t e n t i o n  t o  marry which w i l l  
enab le  anyone knowing of an  impediment t o  come fo rward .  
I n  s o c i a l  c o n d i t i o n s  which p r e v a i l e d  i n  t h i s  coun t ry  b e f o r e  
t h e  p r e s e n t  cen tu ry  t h i s  may have been sound. To-day, w i th  
t h e  growth and i n c r e a s e d  mob i l i t y  of t h e  popu la t ion  and t h e  
i n c r e a s e  i n  urban l i v i n g ,  i t  c l e a r l y  i s  not .  Un les s  the  banns 
happen t o  be pub l i shed  i n  a church r e g u l a r l y  a t t e n d e d  by the  
p a r t i e s  and t h e i r  f r i e n d s  and r e l a t i o n s  t h e  chances o f  any 
impropr i e ty  coming t o  l i g h t  a r e  remote.  

16. I n  ou r  view, i t  i s  impossible  adequa te ly  t o  r e fo rm the  
p r e s e n t  system u n l e s s  uniform c i v i l  p r e l i m i n a r i e s  a r e  made 
compulsory i n  t h e  case of a l l  mar r i ages  and u n l e s s  t h e  c i v i l  
p r e l i m i n a r i e s  a r e  themselves  reformed. Only then w i l l  i t  be 
p o s s i b l e  t o  ensu re  t h a t  there is  adequa te  i n v e s t i g a t i o n  and 
t o  p rov ide  an  e f f e c t i v e  system of r a i s i n g  o b j e c t j o n s .  Th i s  i s  
f a r  from being a novel  o r  r e v o l u t i o n a r y  suggest ion.  When the 
Marr iage B i l l  was in t roduced  i n  1836 i t  i n  f a c t  p rov ided  f o r  
c i v i l  p r e l i m i n a r i e s  t o  a l l  marr iages .  The c l a u s e s  which required 
t h i s .  i n  t h e  c a s e  of Church of England marr iages  w e r e  removed . 

d u r i n g  t h e  cour se  of t h e  B i l l ' s  passage i n  o r d e r  t o  h a s t e n  the 
enactment of t h e  B i l l ' s  major reforms. But t h e  Government of 
t h e  day t h e n  expres sed  t h e  view t h a t  i t  would be necessa ry  on 
a f u t u r e  occas ion  t o  c a r r y  t h e  whole o f  t h e  o r i g i n a l  p l a n  i n t o  
e f f e c t . 6 7  Such p r e l i m i n a r y  e n q u i r i e s  as  w e  have made sugges t  
t h a t  t h e  Church of England would no t  now oppose t h i s  r a t i o n a l i s a -  
t i o n .  It  w i l l  n o t ,  of c o u r s e ,  p reven t  t h e  Church r e q u i r i n g  
p u b l i c a t i o n  of banns as  an e c c l e s i a s t i c a l  p re l imina ry  t o  a 
Church wedding.68 

66. O r ,  a s  was s a i d  i n  Wakefield v.  Wakefield (1807) 1 Hag. Con. 

66 

A l l  t h a t  w e  a r e  p ropos ing  i s  t h a t  t h e  

394 a t  401, " t o  d e s i g n a t e  t h e  i n d i v i d u a l  i n  o r d e r  t o  awaken 
t h e  v i g j l a n c e  of p a r e n t s  and g u a r d i a n s ,  and t o  give them an  
o p p o r t u n i t y  of p r o t e c t i n g  t h e i r  r i g h t s " .  

67. (1836) Hansard S e r i e s  3, Vol. XXXV,  Col.  1122. 
68. T h i s  would a v o i d  any l o s s  of f e e s  payable  f o r  t h e  reading 

of banns. 



p u b l i c a t i o n  of banns should cease  t o  be a requirement  o f  t h e  
c i v i l  law.69 T h i s  c o u l d ,  i f  desired by t h e  Church, be coupled 
w i t h  the  removal o f  t h e  p r e s e n t  o b l i g a t i o n  on incumbents  t o  
marry any of t h e i r   parishioner^^^ (even  though t h e y  have never 
se t  f o o t  i n  t he  Church b e f o r e ) ,  a f f o r d i n g  them the s a m e  freedom 
as  m i n i s t e r s  of the Roman C a t h o l i c  and F r e e  Churches t o  decide 
whe the r  or no t  t h e y  w i l l  perform a p a r t i c u l a r  mar r i age .  Marriage 
by common l i c e n c e  would n e c e s s a r i l y  d i sappea r .  W e  would s e e  no 
o b j e c t i o n  t o  t h e  r e t e n t i o n  of t h e  Archbishop 's  special  l i cence  
b u t  t h i s  would n o t  be e s s e n t i a l  i f  t h e  l e g i s l a t i o n  w e r e  amended 
so t h a t  t h e  R e g i s t r a r  Gene ra l ' s  l i c e n c e  could be used  as  a -  
p r e l i m i n a r y  t o  a mar r i age  acco rd ing  t o  t h e  r i t es  o f  t h e  Church 
of England. 

17. I f ,  then ,  c i v i l  p r e l i m i n a r i e s  a r e  t o  be compulsory f o r  
a l l  m a r r i a g e s ,  what shou ld  these p r e l i m i n a r i e s  be? A s  t h e  fore- 
go ing  d i s c u s s i o n  w i l l  have shown, a w a i t i n g  per iod and p u b l i c i t y  
have t r a d i t i o n a l l y  been t h e  b a s i c  s a f e g u a r d s  - though t h e  former 
has  been e a s i l y  evaded and t h e  l a t t e r  i s  of dubious e f f e c t i v e n e s s .  
I n  our view, i t  is e s s e n t i a l  t o  p rov ide  f o r  an a d e q u a t e  wa i t ing  
pe r iod  which  cannot be dispensed w i t h  a t  t h e  w h i m  o f  t h e  p a r t i e s .  
To t h i s  we r e v e r t  Later.71 
q u e s t i o n  of p u b l i c i t y .  

P u b l i c i t y  

18. A s  w e  have seen ,  t he  p resen t  method of p u b l i c i s i n g  c i v i l  
p r e l i m i n a r i e s  i s  t h e  e n t r y  of t h e  n o t i c e  i n  t h e  m a r r i a g e  no t i ce  
book and,  i n  t he  case o f  a c e r t i f i c a t e  (without  l i c e n c e ) ,  
d i s p l a y  of t h e  n o t i c e  on a notice-board.  Both these a r e  open t o  
p u b l i c  i n s p e c t i o n .  But i n  pract . ice  o r d i n a r y  members o f  t h e  

69. The Kilbrandon Committee made a s i m i l a r  recommendation i n  
respec t ,  of Sco t l and :  Cmnd. 4.011 p a r a .  51. 

70: O t h e r  t han  a mar r i age  of a d ivo rced  person who h a s  a former 
spouse s t i l l  l i v i n g :  Matrimonial  Causes Act 1965, s.8(2),  
Apart  from t h i s  excep t ion  m i n i s t e r  could p robab ly  be 
compelled t o  c e l e b r a t e  the mar r i age  of t w o  u n b a p t i s e d  persons' '  : 
Church and S t a t e ,  t h e  Report of t h e  Archbishops'  Commission 
(1970,  Church In fo rma t ion  O f f i c e )  pa ra .  200. 

A s  a p r e l i m i n a r y  w e  c o n s i d e r  t h e  

71. See p a r a s .  21-26 below. 
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t h e  p u b l i c  ( a s  opposed t o  f l o r i s t s ,  photographers  and the  l i k e )  
do no t  make a h a b i t  of  going i n t o  register O f f i c e s  t o  see  i f  
any of t h e i r  f r i e n d s  o r  r e l a t i v e s  have  given n o t i c e  t o  marry. 
T h e  p u b l i c i t y ,  such a s  i t  i s ,  i s  t h e r e f o r e  very u n l i k e l y  t o  
come t o  t h e  n o t i c e  of t hose  most concerned,  such a s  p a r e n t s  of 
a minor. They w i l l  n o t  v i s i t  t h e  s u p e r i n t e n d e n t  r e g i s t r a r ' s  , 

o f f i c e  u n l e s s  t h e y  have l e a r n t  from some o t h e r  s o u r c e  t h a t  
t h e i r  son o r  d a u g h t e r  is  t r y i n g  t o  marry without  t h e i r  consent - 
and then ,  a s  we have stressed, they  may not  know w h i c h  o f f i c e  
t o  v i s i t .  Hence we doubt whether t h e  requirement  serves much 
purpose.  iVe a r e  a l s o  conscious of t h e  f a c t  t h a t  i t  c a n  be a 
sou rce  o f  embarrassment.  I f ,  f o r  example, a c o u p l e  who have 
not  p r e v i o u s l y  been i n  a p o s i t i o n  t o  marry,  have l i v e d  toge ther .  
a s  man and w i f e  for  many y e a r s ,  t h e  woman having adop ted  t h e  
man's name, they may no t  want the f a c t  t h a t  they a re  now about 
t o  marry t o  be d i s p l a y e d  on a not ice-board where  it may be seen 
by t h e i r  neighbours  o r  a r e p o r t e r  f rom the  l o c a l  newspaper. 

19. A s  a g a i n s t  t h e  foregoing c o n s i d e r a t i o n s  i t  c a n  be argued 
t h a t  a marr iage is a m a t t e r  of p u b l i c  concern,  t h a t  c l a n d e s t i n i t y  
i s  t o  be avoided and t h a t  although t h e  e x t e n t  o f  t h e  p u b l i c i t y  
may i n  f a c t  be s l i g h t  people  probably t h i n k  t h a t  it i s  more 
e x t e n s i v e  than i t  i s  i n  r e a l i t y  and t h a t  t h i s  may ac t  a s  a 
d e t e r r e n t  a g a i n s t  i r r e g u l a r  mar r i ages .  
of mar r i age  by l i c e n c e  may be p a r t l y  due t o  the  f a c t  t h a t  people 
o v e r e s t i m a t e  the e x t e n t  of t h e  p u b l i c i t y  i n  t h e  c a s e  of marr iages  
by c e r t i f i c a t e  a l o n e ,  f o r  there i s  no reason t o  suppose  t h a t  i n  
any b u t  a small  p r o p o r t i o n  of mar r i ages  by l i c e n c e  is there any 
genuine urgency. 

2 0 .  We have found t h i s  ques t ion  a d i f f i c u l t  one. On t h e  
whole o u r  p r o v i s i o n a l  conclusion i s  t h a t  e n t r y  of n o t i c e  i n  a 
mar r i age  n o t i c e  book open t o  pub l i c  i n s p e c t i o n  shou ld  be r e t a i n e d ,  
but  we a r e  undecided whether  d i s p l a y  on a not ice-board should 
c o n t i n u e .  On t h i s  m a t t e r  we should welcome the views o f  those 
t o  whom t h i s  Paper i s  c i r c u l a t e d .  
q u i t e  c l e a r :  p u b l i c i t y  a l o n e  i s  a t o t a l l y  inadequa te  precaut ion.  

The p r e s e n t  p o p u l a r i t y  

On one p o i n t ,  however,  we a r e  



The w a i t i n g  pe r iod  

21. If i r r e g u l a r  marr iages  a r e  t o  be prevented there must, 
i n  o u r  view, be adequate  pre l iminary  screening .  T h i s  
n e c e s s a r i l y  invo lves  a per iod  of n o t i c e  of  s u f f i c i e n t  length  
to enab le  e n q u i r i e s  t o  be undertaken and f o r  o b j e c t i o n s  t o  be 
made and cons idered .  On the  whole, t he  per iod of 21 days (which 
may be regarded  a s  the  p resen t  norm) seems about r i g h t .  
reduced t o ,  say ,  15 days  t h i s  would i n  most ca ses  p r o v i d e  ample 
time f o r  e n q u i r i e s .  On t h e  o t h e r  hand, i t  would a l l o w  l i t t l e  
margin f o r  p u b l i c  h o l i d a y s  or p o s t a l  de l ays  e s p e c i a l l y  where 
ev idence  had t o  come from overseas .  Hence we th ink  t h a t  the  
pe r iod  should be 21 days  and c e r t a i n l y  not  less. Indeed ,  t he re  
a r e  many people  who t h i n k  t h a t  a l o n g e r  wa i t ing  p e r i o d  should 
be p r e s c r i b e d ,  no t  so much t o  enab le  i r r fhgu la r  m a r r i a g e s  t o  be 
prevented  bu t  so as t o  h inde r  young people  from marry ing  i n  
e x c e s s i v e  h a s t e .  W e  ou r se lves  a r e  n o t  g r e a t l y  impressed  by the  
l a t t e r  c o n s i d e r a t i o n ;  we do not b e l i e v e  t h a t  many people  marry 
s t r a n g e r s  a f t e r  a f e w  days '  acquain tance  and we a r e  s u r e  t h a t  
i t  would be imprac t i cab le  t o  extend t h e  per iod of  n o t i c e  t o  one 
s u f f i c i e n t l y  long  t o  ensu re  t h a t  the p a r t i e s  know each o the r  a s  
w e l l  a s  they  i d e a l l y  should.72 On the o t h e r  hand, w e  note  t h a t  
t he  Kilbrandon Report  has  recommended a per iod  of n o t i c e  of - 

28 days.73 If t h i s  recommendation i s  i n  f a c t  adopted i n  respec t  
of  Scot land  then  we would, i n  t he  i n t e r e s t s  of un i fo rmi ty ,  favour  
a l i k e  pe r iod  f o r  England and Wales. But whether 21 o r  28 days, 
we do not  t h ink  t h a t  i t  need be c l e a r  days  - a concept  which 
people  f i n d  confus ing .  I t  means t h a t  t h e  day on which  no t i ce  i s  
g iven  and t h e  day on which it e x p i r e s  must be exc luded;  hence 
i f  21 c l e a r  days w e r e  r equ i r ed  and a n o t i c e  were g i v e n  on a 
Sa turday ,  t h e  p a r t i e s  would not be a b l e  t o  marry u n t i l  t h e  t h i r d  

Sunday thereafter. Our view is  t h a t  t hey  should be able t o  marry 
on t h e  t h i r d  Sa turday .  

I f  

72. Compare t h e  o b s e r v a t i o n s  of t h e  Committee on t h e  Age  of M a j o r i t y  
(1967) Cmnd. 3342, paras .  178-183 r e j e c t i n g  t h e  sugges t ion  t h a t  
there should be a compulsory pe r iod  of b e t r o t h a l  before  marr iage .  

73. Cmnd. 401 1 ,  pa ra .  65. 
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22. Our p r o v i s i o n a l  conclusion,  t h e r e f o r e ,  i s  t h a t  21 ( o r  28) 
days'  n o t i c e  should be t h e  normal requirement .  And, i n  c o n t r a s t  
w i t h  t h e  p r e s e n t  p o s i t i o n ,  i t  should be a normal requirement  
t h a t  cannot  be d i spensed  wi th  a t  t h e  whim of t h e  p a r t i e s  by 
paying a n  e x t r a  f e e .  I n  o t h e r  words,  w e  recommend t h e  a b o l i t i o n  
of t h e  supe r in t enden t  r e g i s t r a r ' s  c e r t i f i c a t e  and l i c e n c e .  On 
t h e  o t h e r  hand, we are conscious of t h e  f a c t  t h a t  t o  make t h e  
p a r t i e s  w a i t  21 days  or 28 days i n  a l l  c a s e s  could c a u s e  ha rdsh ip  
and t h a t  n o t  a l l  cases of ha rdsh ip  cou ld  be d e a l t  w i t h  by r e s o r t  
t o  t h e  R e g i s t r a r  G e n e r a l ' s  l i c e n c e  u n d e r  t h e  1970 A c t .  One such 
c a s e  i s  where one o f  a n  engaged c o u p l e  i s  suddenly p o s t e d  abroad. 
Another  i s  where a d i v o r c e  has  been exped i t ed  i n  o r d e r  t o  enab le  
a mar r i age  t o  t a k e  p l a c e  be fo re  t h e  b i r t h  of a ch i ld .74  I f  s t e p s  
have been taken t o  h a s t e n  t h e  d i v o r c e  proceedings and t o  exped i t e  
t h e  g r a n t  of a decree a b s o l u t e ,  many people  would t h i n k  it 
o b j e c t i o n a b l e ,  or a t  l e a s t  u n f o r t u n a t e ,  i f  the need t o  g ive  
t h r e e  weeks'  o r  a month 's  n o t i c e  p reven ted  t h e  p a r t i e s  from 
marrying be fo re  t h e  c h i l d  was born. A t  p re sen t ,  by o b t a i n i n g  a 
s u p e r i n t e n d e n t  r e g i s t r a r ' s  l i c e n c e  on the  day when t h e  decree is 
made a b s o l u t e  they  c a n  marry a f t e r  t h e  l a p s e  of one c l e a r  day. 

23. It i s  our  p r o v i s i o n a l  conc lus ion  t h a t  c a s e s  o f  hardship 
should be d e a l t  w i t h  by g i v i n g  t h e  R e g i s t r a r  General  a d i s c r e t i o n  
t o  a u t h o r i s e  t h e  s u p e r i n t e n d e n t  registrar t o  i s s u e  a l i c e n c e  
be fo re  t h e  e x p i r a t i o n  of t h e  f u l l  21 ( o r  28) days'  p e r i o d  i f  t h e  
R e g i s t r a r  General  i s  s a t i s f i e d ,  on t he  evidence produced,  

( a )  t h a t  t he re  i s  no lawful  impediment-and t h a t  any 
r e q u i s i t e  consen t s  have been  given o r  d i spensed  
w i t h ,  and 

(b)  t h a t  t h e  p a r t i e s  could n o t  reasonably h a v e  been 
expected t o  have given ear l ier  no t i ce ,  and  t h a t  
e x c e p t i o n a l  ha rdsh ip  would be caused i f  t h e  
marr iage had t o  be de l ayed  u n t i l  t h e  e x p i r a t i o n  
of t h e  f u l l  wa i t ing  pe r iod .  

~~ ~~ 

74. I t  i s  es t ima ted  t h a t  dec rees  a b s o l u t e  a r e  e x p e d i t e d  f o r  t h i s  
r eason  i n  about  1 ,200 c a s e s  a y e a r .  
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I n  o u r  view, a power t o  exped i t e ,  c i rcumscr ibed  a s  proposed,  
would d e a l  adequate ly  w i t h  most c a s e s  o f  genuine h a r d s h i p  
( o t h e r  t h a n  those  covered by the  R e g i s t r a r  Genera l ' s  l i c e n c e  
under  the 1970 Act)  w i t h o u t  c r e a t i n g  t o o  l a r g e  a l o o p h o l e  i n  
t h e  normal requi rements .  I n  normal c i rcumstances ,  c a s e s  i n  
which t h e r e  would b e  any ground f o r  e x p e d i t i n g  would n o t ,  we 
t h i n k ,  be l i k e l y  t o  exceed 3,000 p e r  annum a t  t h e  most ,  and on 
t h a t  b a s i s  it should b e  poss ib l e  f o r  a l l  of them t o  be d e a l t  
w i t h  c e n t r a l l y  by the R e g i s t r a r  Genera l  a s  we have proposed. 
T h i s  h a s  t h r e e  d e s i r a b l e  r e s u l t s :  

( i) it i n s u l a t e s  l o c a l  supe r in t enden t  r e g i s t r a r s  
from p r e s s u r e  by impor tuna te  couples ,  

( i i )  it p r o v i d e s  a d e t e r r e n t  a g a i n s t  e x c e s s i v e  
a p p l i c a t i o n s ,  and 

( i i i )  it e n s u r e s  t h a t  t h e  d i s c r e t i o n  w i l l  be 
e x e r c i s e d  uniformly (a  r e s u l t  which  would 8 

be d i f f i c u l t  t o  ach ieve  i f  it were exerc i - sab le  
by s e v e r a l  hundred d i f f e r e n t  supe r in t enden t  
r e g i s t r a r s ) .  

2 4 .  It w i l l  be observed t h a t  under  ( a )  i n  t h e  f o r e g o i n g  paragraph 
t h e  d i s c r e t i o n  t o  e x p e d i t e  w i l l  be e x e r c i s a b l e  on ly  i f  the  
R e g i s t r a r  General  i s  s a t i s f i e d  on t h e  evidence b e f o r e  him t h a t  
there i s  no impediment and t h a t  a l l  necessary  c o n s e n t s  have been 
g iven .  T h i s  i s  a s t r ic ter  requirement  than  t h a t  a t  p re sen t  
a p p l y i n g ' t o  t h e  g r a n t  of  a c e r t i f i c a t e  o r  l i c e n c e ,  and than t h a t  
which we recommend should  apply on t h e  e x p i r a t i o n  o f  t he  normal 
w a i t i n g  per iod.75 
t o  be a u t h o r i s e d  u n l e s s  t h e  supe r in t enden t  r e g i s t r a r  b e l i e v e s  
t h a t  t h e r e  is some o b s t a c l e .  Under o u r  present  p r o p o s a l  t he  
l i c e n c e  w i l l  not  be expedi ted  u n l e s s  t he  R e g i s t r a r  Genera l ,  on 
t h e  ev idence  be fo re  h i m ,  i s  reasonably  s a t i s f i e d  t h a t  t he re  i s  
none. When he is  so s a t i s f i e d  no p a r t i c u l a r  purpose is served 
by r e q u i r i n g  t h e  p a r t i e s  t o  wa i t .  However, we r e g a r d  it a s  
impor tan t  t o  make i t  c l e a r  t h a t  t h e  normal wa i t ing  p e r i o d  w i l l  

Under t he  l a t t e r  requirement ,  t h e  marriage h a s  

75. See pa ra ,  60 below. 
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no t  be shortened merely because t h e  R e g i s t r a r  G e n e r a l  is  
s a t i s f i e d  t h a t  there are no impediments. That would encourage 
people  t o  l eave  t h e  arrangements u n t i l  t he  l a s t  moment. Nor 
should mere f o r g e t f u l n e s s  i n  g i v i n g  t i m e l y  n o t i c e  or a d e s i r e  
t o  marry a s  soon as  p o s s i b l e  be a ground f o r  e x p e d i t i n g .  As 

(b)  s a y s ,  t h e  a u t h o r i s a t i o n  should be exped i t ed  o n l y  i f  t h e  
p a r t i e s  could no t  r easonab ly  have been  expected t o  give no t i ce  
- and e x c e p t i o n a l  h a r d s h i p  would be caused  i f  t h e  w a i t i n g  per iod 
were n o t  sho r t ened .  The two obvious cases where we would regard 
these c o n d i t i o n s  as  sat isf ied a r e  where t h e r e  is  a n  unforeseen 
p o s t i n g  abroad o r  where t h e  b i r t h  o f  a c h i l d  t o  t h e  woman is  
expec ted  be fo re  t h e  e x p i r a t i o n  of t h e  w a i t i n g  p e r i o d .  Some may 
a rgue  t h a t  t h e  l a t te r  s i t u a t i o n  is n o t  dese rv ing  of s p e c i a l  
c o n s i d e r a t i o n .  However, a l though t h e  p e n a l t i e s  o f  i l l e g i t i m a c y ,  
both s o c i a l  and legal, a r e  f a r  less t h a n  they were and although 
a mar r i age  l e g i t i m a t e s  a c h i l d  p r e v i o u s l y  born t o  t h e  p a r t i e s ,  
t h e  f a c t  i s  t h a t  most people  p r e f e r  t h e i r  c h i l d r e n  a c t u a l l y  t o  
be born i n  wedlock, and we regard t h i s  a s  a n a t u r a l  and 
commendable p r e f e r e n c e  t o  which the l a w  should have regard.  W e  
do n o t  sugges t  t h a t  t h e s e  a r e  t h e  o n l y  c i r cums tances  where hard- 
s h i p  might be caused o r  where an e x p e d i t e d  l i c e n c e  would be 
j u s t i f i e d .  Hence, i n  o u r  view, t h e  R e g i s t r a r  G e n e r a l ’ s  
d i s c r e t i o n  should n o t  be f e t t e r e d  undu ly ;  t h e  fo rmula  which w e  
have suggested shou ld ,  we t h ink ,  give h i m  adequate  freedom with 
p r o t e c t i o n  a g a i n s t  f r i v o l o u s  a p p l i c a t i o n s .  

25. There i s ,  however, one f u r t h e r  m a t t e r  which h a s  caused 
us  some concern.  It a r i s e s  i n  t h o s e  cases where t h e  b i r t h  of 
a c h i l d  i s  expected immediately a f te r  t h e  d a t e  of a dec ree  
a b s o l u t e  o f  d i v o r c e  o r  n u l l i t y .  I n  t h e s e  c i r cums tances  g r e a t  
p r e s s u r e  w i l l  i n e v i t a b l y  be e x e r t e d  t o  o b t a i n  a l i c e n c e  t o  
marry a t  the ear l ies t  p o s s i b l e  d a t e  and i t  may be d i f f i c u l t  t o  
resist t h i s  p r e s s u r e  e s p e c i a l l y  i n  cases where t h e  d ivo rce  
judge h a s  exped i t ed  t h e  dec ree  i n  o r d e r  t o  enable  a marriage 
t o  t a k e  p l a c e  b e f o r e  t h e  b i r t h .  I t  would c l e a r l y  b e  of 
a s s i s t a n c e  t o  t h e  R e g i s t r a r  General  i f  he were a b l e  t o  c a r r y  
ou t  i n v e s t i g a t i o n s  p r i o r  t o  the  d e c r e e  a b s o l u t e  t o  ensu re  t h a t  
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there a r e  no impediments o t h e r  than  t h e ,  a s  yet, u n d i s s o l v e d  
p r i o r  marr iage .  W e  have accord ingly  c o n s i d e r e d  w h e t h e r  p a r t i e s  
should be a b l e  t o  g i v e  c o n d i t i o n a l  n o t i c e  p r i o r  t o  the decree 
a b s o l u t e .  This  n o t i c e  would g i v e  a l l  t h e  usua l  detai ls  
concern ing  t h e  p a r t i e s  and d e c l a r e  tha t  they  knew o f  no 
impediment o t h e r  t h a n  the  e x i s t i n g  m a r r i a g e  i n  r e s p e c t  of  which 
a decree n i s i  had been g ran ted  on a s t a t e d  d a t e  w i t h  l e a v e  to  
apply  f o r  i t  t o  be made a b s o l u t e  on a s t a t e d  d a t e .  The normal 
p u b l i c i t y  would be g i v e n  t o  t h a t  n o t i c e  and the  normal enqu i r i e s  
could be i n s t i t u t e d .  It would then be p o s s i b l e  f o r  the  Reg i s t r a r  
Genera l  t o  a u t h o r i s e  the marr iage so soon a s  the decree absolu te  w a s  
produced i f ,  because f o r  example of a n  impending b i r t h ,  t h a t  
was j u s t i f i e d .  It  is f o r  c o n s i d e r a t i o n  whether t h i s  concession 
should be restricted t o  c a s e s  i n  which  a c h i l d  is e x p e c t e d  or 
whether  it should be a v a i l a b l e  i n  a l l  e a s e s  where t h e  previous  
marr iage  i s  i n  p r o c e s s  o f  being d i s s o l v e d  or annul led .  I n  our  
view, i t  would be p r e f e r a b l e  t o  make it g e n e r a l l y  a v a i l a b l e  but 
t o  provide  t h a t  the  normal wa i t ing  p e r i o d  should run from the  
d a t e  when t h e  impediment was removed by the  product ion  of t h e  
decree a b s o l u t e ,  s u b j e c t  t o  the  power of  t h e  R e g i s t r a r  General  
t o  s h o r t e n  t he  per iod  under  t h e  procedure  recommended i n  
paragraphs  23 and 24 i n  c a s e s  where e x c e p t i o n a l  h a r d s h i p  would 
o the rwise  be caused. 

26. The main o b j e c t i o n  t o  t h i s  p r o p o s a l  is t h a t  it would 
in t roduce  a novel  p r i n c i p l e ,  which might be thought d i s t a s t e f u l ,  
t h a t  people  a l r eady  married should be a b l e  t o  g i v e  o f f i c i a l  
n o t i c e  o f  i n t e n t i o n  t o  marry someone else. C l e a r l y ,  i f  i t  were 
p o s s i b l e  t o  g i v e  n o t i c e  p r i o r  t o  decree n i s i ,  t h i s  o b j e c t i o n  
would be overpowering. Hence, d e s p i t e  t h e  f a c t  t h a t  t h i s  w i l l  
mean t h a t  t h e  p roposa l  w i l l  not h e l p  when, a s  sometimes occurs ,  
l eave  i s  g i v e n  a t  t h e  h e a r i n g  immediately t o  make a b s o l u t e  the  
decree n i s i ,  we have l i m i t e d  i t  t o  a p p l i c a t i o n s  a f t e r  decree 
n i s i .  The o b j e c t i o n  i n  p r i n c i p l e  is t h e n  much less s t r o n g ;  
t h e  d e c i s i o n  of the House of Lords76 t h a t  a f t e r  decree n i s i  
there a r e  no c o n s i d e r a t i o n s  of pub l i c  p o l i c y  which p r e v e n t  the  

76. Fender  v. S t  John Mildmay [1938] A.C. 1 .  
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making and enforcement of a promise t o  marry, a p p e a r s  t o  imply 
t h a t  t h e r e  i s  e q u a l l y  nothing c o n t r a r y  t o  p u b l i c  p o l i c y  i n  
making arrangements  f o r  t h e  new mar r i age .  A s u b s i d i a r y  
o b j e c t i o n  i s  t h a t  it does not  n e c e s s a r i l y  f o l l o w  t h a t  the  dec ree  
n i s i  w i l l  be made a b s o l u t e  on t h e  ear l ies t  day ( o r  indeed a t  
a l l ) .  It i s  i n i t i a l l y  only t h e  p e t i t i o n e r  who can a p p l y  f o r  i t  
and it may w e l l  be t h e  respondent who is  anxious t o  re-marry 
immediately.  Hence, it may be t h a t  t h e  work of s c r e e n i n g  t h e  
a p p l i c a t i o n  w i t h  a v i e w  t o  e x p e d i t i n g  t h e  l i c e n c e  w i l l  be wasted. 
I n  p r a c t i c e ,  however, t h i s  is  on ly  l i k e l y  t o  occur  i n  a handful 
of c a s e s  and a l r e a d y  i t  i s  not  eve ry  n o t i c e  t h a t  i n  fact  l e a d s  
t o  a marr iage.  I t  i s ,  we t h i n k ,  o n l y  t h e  o b j e c t i o n  i n  p r i n c i p l e  
t h a t  h a s  much w e i g h t .  We o u r s e l v e s  are divided i n  o p i n i o n  on 
the m e r i t  of t h i s  s u g g e s t i o n  and w e  would p a r t i c u l a r l y  welcome 
views. 

Con ten t s  of No t i ces  and D e c l a r a t i o n s  and Suppor t ing  Evidence 

27. W e  have a l r e a d y  pointed o u t  t h a t  i t  seems anomalous t h a t  
t h e  p a r t i e s  a r e  n o t  unde r  any s t a t u t o r y  o b l i g a t i o n  t o  s t a t e  
t h e i r  a g e s ,  o r  t o  produce evidence t o  v e r i f y  it. I n  fact ,  t h e  
p r e s e n t  p r e s c r i b e d  form of n o t i c e  r e q u i r e s  ages t o  b e  s t a t e d  
and i n  p r a c t i c e  s u p e r i n t e n d e n t  registrars o f t e n  a s k  f o r  
s u p p o r t i n g  evidence i n  t h e  form of a b i r t h  c e r t i f i c a t e  o r  p a s s p o r t .  

W e  propose t h a t  t h e  s t a t u t e  ( o r  r e g u l a t i o n s  made u n d e r  i t )  should 
p rov ide  f o r  t h e  d a t e s  and p l a c e s  o f  b i r t h  t o  be s t a t e d  i n  the  
n o t i c e  and confirmed i n  the  d e c l a r a t i o n  and t h a t  t h e  r e g i s t r a r  
should be empowered t o  demand w r i t t e n  evidence j u s t  a s  he now 
can  i n  r e l a t i o n  t o  consents.77 
p roduc t ion  of a b i r t h  c e r t i f i c a t e  b u t  r e g i s t r a r s  would sometimes 
have t o  a c c e p t  o t h e r  evidence ( f o r  example,  a p a s s p o r t  o r  a 
s t a t u t o r y  d e c l a r a t i o n ) .  
have t o  produce t h e i r  b i r t h  c e r t i f i c a t e s  when they get married 
and proof of age is e s s e n t i a l  when t h e y  a r e  not o b v i o u s l y  over  17. 
We d i s c u s s  l a t e r  whether  t h e r e  should be i n s t i t u t e d  any  
system o f  a n n o t a t i o n  of t h e  b i r t h s '  regkster wi th  t h e  f a c t  of 
mar r i age .  78 

77. Family Law Reform A c t  1969, s.213);  see pa ra .  7 above. 
78. Pa ras .  114-115 below. 

i 

T h i s  would normally be by 

We t h i n k  most people  would expec t  t o  
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28. Another weakness of the  p r e s e n t  l e g i s l a t i o n  i s  t h a t  t h e r e  
is  no e x p r e s s  s t a t u t o r y  a u t h o r i t y  f o r  supe r in t enden t  r e g i s t r a r s  
t o  demand proof cif t h e  ending of a p r e v i o u s  marr iage o f  one of 
t h e  p a r t i e s .  I n  p r a c t i c e  they do demand t h i s  and no p a r t i c u l a r  
d i f f i c u l t y  i s  expe r i enced  when t h e  fo rmer  spouse d i e d  i n  England 
o r  when a d ivo rce  or n u l l i t y  was g r a n t e d  here .  But t h e  need t o  
s t r e n g t h e n  t h e  p rocedure  has  become a c u t e  a s  a r e s u l t  of t h e  
i n c r e a s i n g  number of c a s e s  i n  which t h e  v a l i d i t y  o f  a f o r e i g n  
decree o r  of a p o s s i b l e  p rev ious  mar r i age  under f o r e i g n  law needs 
t o  be i n v e s t i g a t e d  o r  i n  which t h e  f o r m e r  spouse of a n  immigrant 
i s  s t a t e d  t o  have d i e d  abroad. We t h e r e f o r e  propose t h a t  
s u p e r i n t e n d e n t  r e g i s t r a r s  should be e x p r e s s l y  empowered to  demand 
ev idence  of t h e  e f f e c t i v e  t e r m i n a t i o n  of any p rev ious  marriage. 

By whom n o t i c e  should be given 

29. A t  p r e s e n t  two n o t i c e s  a r e  r e q u i r e d  only i f  t h e  marriage 
is by s u p e r i n t e n d e n t  r e g i s t r a r ' s  c e r t i f i c a t e  and t h e  p a r t i e s  
l i v e  i n  d i f f e r e n t  d i s t r i c t s .  Even t h e n  one p a r t y  c a n  g ive  both 
n o t i c e s .  Th i s  arrangement l ends  itself t o  i n a c c u r a c i e s  and 
makes i t  p o s s i b l e  f o r  f a l s e  s t a t e m e n t s  t o  be made, sometimes 
u n w i t t i n g l y ,  by one p a r t y  about t h e  age and s t a t u s  o f  t h e  o t h e r .  
It seems unreasonab le  t o  r e l y  on t h e  d e c l a r a t i o n  by o n e  par ty  
r e g a r d i n g  t h e  o t h e r ;  indeed,  t h i s  makes i t  p o s s i b l e  f o r  one 
p a r t y  t o  a v o i d  any p e r j u r y  by l y i n g  t o  t h e  o t h e r  and l eav ing  
the o t h e r  t o  make t h e  r e q u i r e d  d e c l a r a t i o n .  Hence w e  propose 
t h a t  i n  f u t u r e  bo th  p a r t i e s  should b e  r e q u i r e d  t o  a t t e n d  before  
t h e  a p p r o p r i a t e  supe r in t enden t  r e g i s t r a r  and t o  g i v e  n o t i c e  and 
make a d e c l a r a t i o n  which would i d e n t i f y  t h e  o t h e r  p a r t y  but 

Another  f a c t o r  s u p p o r t i n g  t h i s  p r o p o s a l  i s  t h a t  o u r  c o u r t s  a r e  
sometimes asked t o  r u l e  t h a t  a mar r i age  which h a s  been solemnised 
is i n v a l i d  because one p a r t y  d i d  no t  understand t h a t  he or s h e  
w a s  be ing  mar r i ed  o r  was s u b j e c t  t o  improper p r e s s u r e .  
P r e c a u t i o n s  a r e  t aken  a t  a l a t e r  stage t o  ensure t h a t  such 
s i t u a t i o n s  do no t  o c c u r  bu t  i f  each p a r t y  were r e q u i r e d  t o  a t t e n d  
t o  g i v e  n o t i c e  t h e i r  occu r rence  would be s t i l l  more u n l i k e l y .  

79. W e  d e a l  below, p a r a s .  53-58, w i t h  a p o s s i b l e  r e l a x a t i o n  where 

d e a l  f u l l y  on ly  wi th  t h e  age and s t a t u s  of him o r  h e r s e l f .  79 

one p a r t y  i s  abroad.  
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T h i s  p roposa l  shou ld  n o t  apply t o  mar r i age  by R e g i s t r a r  G e n e r a l ' s  
l i c e n c e  unde r  the  1970 A c t ;  t h e r e ,  e x  hypo thes i ,  one  pa r ty  is  
no t  i n  a p o s i t i o n  t o  a t t e n d  and give n o t i c e .  

Where n o t i c e  should be given 

30. A t  p r e s e n t  n o t i c e  has  t o  be g i v e n  i n  t h e  d i s t r i c t  o r  
d i s t r i c t s  where t h e  p a r t i e s  r e s i d e .  We th ink  t h a t  t h i s  r equ i r e -  
ment should be r e t a i n e d .  The p l a c e  o f  r e s idence  i s  l i k e l y  t o  b e  
t h e  p l a c e  where t h e y  a r e  best known and where the  n e e d f u l  
i n v e s t i g a t i o n s  c a n  b e s t  be c a r r i e d  o u t .  I n  so f a r  as p u b l i c i t y  
f u l f i l s  any purpose,  p u b l i c i t y  i n  t h e  p l a c e  where t h e  p a r t i e s  
a r e  known i s  l i k e l y  t o  be more e f f e c t i v e  than anywhere e l s e .  
And t h a t  i s  t h e  most obvious p l a c e  f o r  lodging o b j e c t i o n s ;  
a l though  w e  propose below t h a t  t h e r e  should be a sys t em f o r  t h e  
c e n t r a l  l odg ing  of o b j e c t i o n s ,  t h i s ,  i n  ou r  view, should be 
a d d i t i o n a l  t o ,  and n o t  i n  s u b s t i t u t i o n  f o r ,  t h e  l o c a l  lodging 
of o b j e c t i o n s ,  

31. The n o t i c e  r e q u i r e d  f o r  m a r r i a g e  by. R e g i s t r a r  Gene ra l ' s  
l i c e n c e  i s  an e x c e p t i o n  t o  t h e  r u l e  t h a t  n o t i c e  must be given 
i n  t h e  d i s t r ic t  i n  which the  p a r t i e s  reside; there the  no t i ce  
i s  g i v e n  t o  the  supe r in t enden t  r e g i s t r a r  of t h e  d i s t r i c t  i n  
w h i c h  i t  i s  in t ended  t h a t  t h e  m a r r i a g e  should be solemnised. 
I n  view of t h e  urgency t h i s  seems t h e  most conven ien t  arrangement 
and we do not  sugges t  t h a t  i t  shou ld  be changed. B u t ,  f o r  
r e a s o n s  given above, we do not t h i n k  t h a t  a s imilar  r u l e  should 
app ly  t o  o t h e r  c a s e s .  

Length o f  r e s i d e n c e  b e f o r e  n o t i c e  i s  g i v e n  

3 2 .  A t  p re sen t  n o t i c e  cannot be g i v e n  u n t i l  t h e  p a r t y  has 
" r e s i d e d  ... f o r  t h e  pe r iod  of seven [ o r  f i f t e e n  i n  t h e  case of 
a l i c e n c e ]  days immediately be fo re  t h e  g i v i n g  of t h e  not ice" .  
T h i s  formula was d o u b t l e s s  intended t o  ensure t h a t  a p a r t y  d id  
no t  assume a new r e s i d e n c e  s o l e l y  f o r  t h e  purpose o f  g i v i n g  
n o t i c e .  I n  p r a c t i c e ,  however, i t  has p r e c i s e l y  t h e  o p p o s i t e  
e f fec t  f o r  i t  i s  t r e a t e d  a s  an i n v i t a t i o n  t o  assume a no t iona l  
r e s i d e n c e  f o r  seven o r  f i f t e e n  days,  t he reby  e n a b l i n g  a person 
who wants  t o  e n t e r  i n t o  a c l a n d e s t i n e  marr iage t o  marry i n  a 
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p l a c e  w h e r e  he  is unknown.80 
b e t t e r  ach ieved  by d e l e t i n g  any r e f e r e n c e  t o  a p r e s c r i b e d  
p e r i o d  and by p r o v i d i n g  t h a t  n o t i c e  must be given i n  t h e  district  
where the  p a r t y  h a s  h i s  r e s idence  a t  t h e  t i m e ,  It is  necessary 
t o  r e c o g n i s e ,  however, t h a t  t h e r e  a r e  t h o s e  , such as bargees 
and g y p s i e s ,  who have no r e s idence  i n  any p a r t i c u l a r  
r e g i s t r a t i o n  d i s t r i c t .  We suggest  t h a t  s o  long as i t  i s  c l e a r  
t h a t  t h e y  have t h e  necessa ry  r e s i d e n t i a l  connec t ions  w i t h  
England and Wales t h e y  should be p e r m i t t e d  t o  g i v e  n o t i c e  i n  
any r e g i s t r a t i o n  d i s t r i c t  where t h e y  happen t o  be a t  the  time. 
Th i s  would p reven t  h a r d s h i p  t o  them w h i l e  a t  the  same time. 
e n a b l i n g  s u p e r i n t e n d e n t  r e g i s t r a r s  t o  re jec t  n o t i c e s  from people 
who had merely assumed temporary r e s i d e n c e  i n  t h i s  coun t ry  i n  
o r d e r  t o  get marr ied h e r e ,  perhaps because  they wi shed  t o  evade 
t h e  f o r m a l i t i e s  o r  p r o h i b i t i o n s  a p p l y i n g  i n  t h e i r  own coun t r i e s .  
We d e a l  l a t e r  on81 w i t h  t h e  q u e s t i o n  o f  marr iages  h e r e  of people 
from abroad.  

I n  our view,  t h e  a i m  would be 

Lodging o f  o b j e c t i o n s  - absence of p a r e n t a l  consen t s  

33. W e  have a l r e a d y  r e f e r r e d  t o  t he  d i f f i c u l t i e s  which an 
o b j e c t o r  may f a c e  because ,  under t h e  p r e s e n t  system, a n  o b j e c t i o n  
can be lodged on ly  i n  t h e  o f f i c e  where n o t i c e  h a s  been or  w i l l  
be  g i v e n  and because,  t hanks  t o  t h e  e a s e  w i t h  which a r e s i d e n t i a l  
q u a l i f i c a t i o n  can  be assumed, t h e  o b j e c t o r  has  no means of knowing 
which o f f i c e  t h a t  is.82 But be fo re  d e a l i n g  wi th  means whereby 
t h e s e  d i f f i c u l t i e s  might be obv ia t ed  i t  may be h e l p f u l  t o  look 
more c l o s e l y  a t  t h e  p r e s e n t  law r e g a r d i n g  p a r e n t a l  c o n s e n t s  f o r  
i t  i s  t h e  absence o f  t h e s e  which i s  t h e  most common ground of 
o b j e c t i o n .  

80. Whether, ' i n  t r u t h ,  a pu re ly  temporary r e s idence  s u f f i c e s  i n  l a w  
i s  v e r y  doub t fu l :  cf. v. S t i r k  [1970] 2 Q.B. 463 (C.A. ) .  
T h i s  c a s e  was '  concerned w i t h  "FeSidence" f o r  e l e c t o r a l  purposes  

, b u t  it was h e l d  t h a t  t h e  e x p r e s s i o n  had no t e c h n i c a l  o r  s p e c i a l  
meaning i n  t h e  r e l e v a n t  s t a t u t e  and t h a t ,  i n  i t s  o rd ina ry  s e n s e ,  
i t  implied some d e g r e e  of permanence, a mere temporary p resence  
n o t  s u f f i c i n g .  It  seems l i k e l y  t h a t  i t  would be he ld  to  b e a r  
t h e  same meaning f o r  t h e  purposes  o f  t h e  Mar r i age  Act. 

81. S e e  p a r a s .  44 e t  seq .  below. 
82. See  p a r a .  14 above. 
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34. The minimum a g e  a t  which p a r t i e s  domiciled i n  England 
can marry anywhere o r  a t  which p a r t i e s  domiciled anywhere can 
marry i n  England i s  16.83 
t h e  marr iage i s  vo id .  It i s  beyond t h e  scope of o u r  terms of 
r e f e r e n c e  t o  c o n s i d e r  whether  t h i s  r u l e ,  which re la tes  t o  
c a p a c i t y ,  no t  t o  form, should be a l t e r e d ;  i t  was r e c e n t l y  
cons ide red  by t h e  Latey Committee which unanimously recommended 
t h a t  t h e r e  should be no change.84 
p a r e n t a l  consent  i s  normally r e q u i r e d ,  bu t  i f  a m a r r i a g e  i s  
solemnised i n  t h e  absence  of such c o n s e n t  t h e  m a r r i a g e  i s  v a l i d .  
The s t a t u t o r y  p r o v i s i o n s  r e l a t i n g  t o  p a r e n t a l  c o n s e n t s  a r e ,  
however, complicated and confusing.  A s  we have seen,86 t h e  

p r o v i s i o n s  a r e  less s t r i c t  i n  t h e  c a s e  of banns t h a n  i n  t h e  ca se  
of mar r i ages  a f t e r  a c e r t i f i c a t e  o r  l i c e n c e ,  but  t h i s  d i f f e r e n c e  
w i l l  d i s a p p e a r  i f ,  as we have proposed above,87 u n i v e r s a l  c i v i l  
p r e l i m i n a r i e s  a r e  i n s t i t u t e d . 8 8  More s e r i o u s  i s  t h e  d i f f i c u l t y  
t h a t  is sometimes experienced i n  d e c i d i n g  who a r e  t h e  r e q u i s i t e  
pe r sons  t o  g ive  consen t .  A g l ance  a t  t he  Second Schedu le  t o  the 
Marr iage A c t ,  where t h e  r u l e s  a r e  l a i d  down, w i l l  r e v e a l  some of 
t h e  d i f f i c u l t i e s .  It  may, f o r  example, be necessa ry  t o  determine 
w h e t h e r  t h e  p a r e n t s  are " l i v i n g  t o g e t h e r "  and i f  n o t  who has  
' ldeser ted l f  whom; i f  they  a r e  d ivo rced  o r  s epa ra t ed  u n d e r  a 
c o u r t  o r d e r ,  no p r o v i s i o n  i s  made f o r  a no t  uncommon s i t u a t i o n  

83. Marr iage A c t  194.9, s .2.  
84. Report  of t h e  Committee on t h e  A g e  of Majo r i ty  (1967) Cmnd. 

3342, pa ra .  177. 
85. A minor i ty  of t h e  Latey Committee recommended t h a t  consent 

should c o n t i n u e  t o  be r e q u i r e d  u p  t o  t h e  age o f  21 (U,, , 
para .  580) bu t  t h e  c o n t r a r y  m a j o r i t y  view was adop ted  i n  t h e  
Family Law Reform A c t  1969, ss .  1 and 2. 

I f  e i t h e r  p a r t y  i s  under  t h a t  age 

I f  a p a r t y  is  aged 1 6  o r  17, 85 

i 
86. Pa ra .  15 above. 
87. Para .  16 above. 
88. " A t  t h e  moment Marr iage a f t e r  Banns i n  t h e  Church of England 

seems t o  a f f o r d  a bet ter  chance of g e t t i n g  round t h e  need f o r  
consent  t han  o t h e r  modes of mar r i age  ... We recommend t h a t  
t h e  consent  procedure should be made uniform f o r  a l l  modes of 
marriage": 
(Cmnd. 3342, p a r a .  1 8 5 ( 5 ) ) .  Our p roposa l  would implement 
t h i s  recommendation. 

Report  of t h e  Committee on the  Age o f  Majori ty  
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i n  which  there i s  no custody o r d e r  o r  t 'agreementfl. Consents 
canno t  be dispensed w i t h  merely because  i t  is  d o u b t f u l  who 
ought  t o  consent .  The power t o  d i s p e n s e  d e a l s  o n l y  w i t h  
a n o t h e r  s i t u a t i o n  i n  which d i f f i c u l t i e s  may a r i s e ,  namely, 
w h e r e  consen t  of a p r e s c r i b e d  pe r son  "cannot be o b t a i n e d  by 
r eason  o f  absence o r  i n a c c e s s i b i l i t y  or  by reason of h i s  being 
unde r  any d i ~ a b i l i t y " . ~ ~  
consen t  may be d i spensed  w i t h  by t h e  supe r in t enden t  r e g i s t r a r ,  
o r  t h e  court9'  may consent.89 
r e q u i r e d  r e f u s e s ,  t h e  court9' may c o n s e n t  instead.91 
be observed t h a t  c o n s e n t  i s  r e q u i r e d  o n l y  i n  t h e  case o f  a 
minor "no t  being a widower o r  widow".92 
she has once mar r i ed  ( w i t h  or  w i t h o u t  consent)  he m a y  marry 
a g a i n  w i t h o u t  consen t  u n l e s s  t h e  first marriage e n d s  by divorce 
and n o t  by t h e  d e a t h  o f  t h e  former spouse.  

35. The enforcement of t h e  r u l e s  r e l a t i n g  t o  c o n s e n t s  i s  
n o t o r i o u s l y  d i f f i c u l t  and i t  i s  w e l l  known t h a t  t h e  r u l e s '  can 
be e a s i l y  evaded. If t h e  requirement i s  t o  remain, something 
must be done t o  make e v a s i o n  more d i f f i c u l t ;  the  p r e s e n t  
p o s i t i o n  merely b r i n g s  t h e  law i n t o  d i s r e p u t e .  It c o u l d  be 

argued,  however, t h a t  it would be be t te r  t o  sc rap  a l t o g e t h e r  
t h e  need f o r  p a r e n t a l  consen t .  The arguments i n  f a v o u r  of t h i s  

s o l u t i o n  may be summarised a s  fol lows:-  

I n  such c i r cums tances  e i t he r  the 

If  a pe r son  whose c o n s e n t  i s  
It w i l l  

If, t h e r e f o r e ,  he  o r  

93 

94 

( a )  The  requirement  is e a s i l y  evaded and shor t  of 
, making marriages vo id  i n  t h e  absence of consen t s  

89. Marr iage A c t  1949, s .3( 1 ) p r o v i s o  ( a )  . 
90. i.e., the High Cour t  o r  t h e  coun ty  c o u r t  o r  m a g i s t r a t e s '  c o u r t  

of t h e  d i s t r i c t  i n  which e i ther  t h e  a p p l i c a n t  or respondent 
resides: i b i d . ,  s .3(5) a s  amended by t h e  Family Law Reform 
A c t  1969, s . 2 (2 ) .  

91. Marr iage A c t  1949, s .3(1) p r o v i s o  ( b ) .  
92. Ibid., s .3(1) .  
93. It is h i g h l y  u n l i k e l y  t h a t  a minor  who has m a r r i e d  could be 

f ,  

d ivorced  i n  England be fo re  he  w a s  18 f o r  there is  a q u a l i f i e d  
ban on d i v o r c e  w i t h i n  t h r e e  y e a r s  o f  t h e  mar r i age :  1 ,  
Matrimonial  Causes  A c t  1965, s.2. 

Report  of t h e  Committee on t h e  Age of Majo r i ty  (Cmnd. 3342) 
p a r a s .  147-165. 

94. Fo r  a f u r t h e r  s t a t e m e n t  of t h e  arguments pro and con see the 
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no s t e p s  can  be t aken  which w i l l  be who l ly  
e f f e c t i v e  i n  p reven t ing  e v a s i o n .  95 

( b )  Consents a r e  not  r e q u i r e d  i n  Scot land and  t h e r e  
96 i s  no p r e s s u r e  f o r  t h e i r  i n t r o d u c t i o n  t h e r e .  

( c )  There i s  no a v a i l a b l e  ev idence  t o  show t h a t  
p a r e n t s  a r e  b e t t e r  judges of t h e  s u i t a b i l i t y  of 
a match t h a n  t h e  c h i l d  who proposes  t o  marry.  

(d)  It may w e l l  be t h a t  p a r e n t a l  o p p o s i t i o n  (armed 
w i t h  a legal sanc t ion )  merely s t r e n g t h e n s  t h e  
c h i l d ' s  de t e rmina t ion .  

( e )  I t  i s  n o t o r i o u s  t h a t  i f  t h e  g i r l  becomes pregnant  
p a r e n t a l  o p p o s i t i o n  i s  l i k e l y  t o  be withdrawn 
(though a rguab ly  t h i s  shou ld  be regarded a s  a 
f u r t h e r  r eason  f o r  o b j e c t i n g ) .  Hence, t h e  
requirement  may encourage an  unwanted o r  premature 
pregnancy which p l aces  an  a d d i t i o n a l  s t r a i n  on t h e  
marr iage.  

( f )  Where c h i l d r e n  a r e  l i v i n g  w i t h  and dependent on 
t h e i r  p a r e n t s ,  i t  may be r easonab le  t o  d e f e r  t o  
t h e  p a r e n t s '  judgment; t h a t ,  however, would 
g e n e r a l l y  happen i n  p r a c t i c e  (cf. Sco t l and)  
whether  o r  no t  t h e  law r e q u i r e d  i t ,  and pe r suas ion ,  
w i thou t  t h e  t e e t h  of l e g a l  s a n c t i o n s ,  may w e l l  be 
more e f f e c t i v e  than t h r e a t s .  Today, however, many 
c h i l d r e n  a r e  s e l f - s u p p o r t i n g  and some a r e  l i v i n g  on t h e i r  
own by t h e  age of 16 o r  17. I n  such c i r cums tances  
t o  a l low t h e  absen t  p a r e n t s  t o  r e t a i n  a v e t o  on 
marr iage i s  u n j u s t i f i e d .  

3 6 .  Some of u s  r ega rd  t h e s e  arguments as powerful and a r e  
bound t o  say  t h a t  i f  there were no p r e s e n t  requirement  of 

95. See pa ra .  37 below. 
96. But see pa ra .  164 of t h e  Report  o f  t h e  Committee on t h e  Age 

of Majo r i ty  (Cmnd. 3342)  where it is  suggested t h a t  "Sco t t i sh  
c u l t u r e  may pe rhaps  have provided a b e t t e r  bulwark a g a i n s t  
any weakening of p a r e n t a l  c o n t r o l " .  
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p a r e n t a l  c o n s e n t s  w e  would no t  t h i n k  t h a t  t h e  c a s e  f o r  i n t r o d u c i n g  
i t  had been made o u t .  Neve r the l e s s  we a r e  faced w i t h  a 
s i t u a t i o n  i n  w h i c h  t h e  requirement e x i s t s  and i n  t h e  p re sen t  
c l i m a t e  o f  o p i n i o n  we do not t h i n k  t h a t  i t  is  a p r a c t i c a l  
p r o p o s a l  t o  sugges t  t h a t  it should be scrapped. T h e  Latey 
Committee, a s  r e c e n t l y  a s  1967, a f t e r  f u l l y  c a n v a s s i n g  t h e  
arguments?’ unanimously recommended t h a t  i t  should remain; 98 

indeed,  two members recommended t h a t  consen t s  shou ld  be required 
up t o  t h e  age of 21.99 
recommend the  c o n t r a r y .  

37. It i s  a c c o r d i n g l y  necessary t o  cons ide r  how t h e  requirement 
can be made more e f f e c t i v e .  The o n l y  way of making i t  wholly 
e f f e c t i v e  would be t o  provide t h a t  t h e  absence of c o n s e n t s  makes 
t h e  mar r i age  vo id  o r  vo idab le .  We doubt  whether p u b l i c  opinion 
would f avour  such a n  extreme s o l u t i o n .  Moreover, i f  i t  were 
adopted no t  only would a f a r  more p r e c i s e  f o r m u l a t i o n  of, those 
whose consen t s  a r e  r e q u i r e d  be e s s e n t i a l  b u t  it would seem 
d e s i r a b l e  t h a t  arrangements  should be made f o r  t h e  c o n s e n t s  t o  
be f o r m a l l y  recorded and preserved and f o r  t h e  i d e n t i t y  of t h e  

p e r s o n s  s i g n i n g  t h e  consen t s  t o  be e s t a b l i s h e d .  Bu t ,  even then,  
such a s o l u t i o n  would be e f f e c t i v e  o n l y  i n  t h e  s e n s e  t h a t  a 
mar r i age  wi thou t  t h e  r e q u i s i t e  c o n s e n t s  would be i n e f f e c t i v e ;  
i t  would no t  p reven t  t h e  p a r t i e s  f rom go ing  through a form of 
mar r i age .  As stressed i n  ou r  s t a t e m e n t  of t h e  o b j e c t i v e s  of a 
sound marr iage law,’ t h e  aim should be t o  prevent i n v a l i d  
m a r r i a g e s  from t a k i n g  p l a c e ;  no t  t o  a l l o w  them t o  take place 
and t h e n  annu l  them. 

38. We c o n s i d e r ,  t h e r e f o r e ,  t h a t  t he  only s o l u t i o n  i s  t o  
make i t  more d i f f i c u l t  f o r  minors t o  marry without  o b t a i n i n g  
t h e  n e e d f u l  consen t s .  Our fo rego ing  p roposa l s  a l r e a d y  go some 
way i n  t h i s  d i r e c t i o n .  I f  there a r e  uniform c i v i l  p r e l i m i n a r i e s  
i n  a l l  cases, i f  ev idence  of age and o f  consents  has t o  h e  

97. Except t h a t  t h e y  perhaps under-estimated the  d i f f i c u l t i e s  of 

98. Cmnd. 3342, pa ra .  165. 
99. Ibid., para.  580. 

I n  t h e  f a c e  of t h i s  it i s  n o t  f o r  u s  t o  

p r e v e n t i n g  evasion.  

1 .  See pa ra .  3 above. 



produced, i f  t h e  t r a i n e d  personnel  of t he  r e g i s t r a t i o n  off  i c e s  
w i l l  have 21 days i n  w h i c h  t o  make e n q u i r i e s ,  t h e r e  w i l l  be 
f a r  fewer loopho les  t h a n  t h e r e  a r e  a t  p r e s e n t .  But t h e s e  
p r e c a u t i o n s  w i l l  n o t  n e c e s s a r i l y  be e f f e c t i v e  i f  t h e  p a r t i e s  
a r e  determined t o  marry and a r e  p repa red  t o  commit c r i m i n a l  
o f f ences  i n  the  cour se  of doing so. I f  a minor o b t a i n s  a 
cer t i f ica te  of t h e  b i r t h  of an  a d u l t 2  and then m a r r i e s  i n  the  
name of t h a t  a d u l t  he may avoid any e n q u i r y  r e g a r d i n g  consents .  
Even i f  he admi t s  t o  b e i n g  a minor he  may produce what  pu rpor t s  
t o  be a w r i t t e n  consen t  from h i s  p a r e n t s  which h e  has i n  f a c t  
forged.  I f  t h e  s u p e r i n t e n d e n t  r e g i s t r a r  w r i t e s  f o r  conf i rma t ion  
t o  t h e  p a r e n t s  he can p reven t  t h e  l e t t e r  reaching t h e m  - e i t h e r  
by g i v i n g  h i s  own a d d r e s s  i n s t e a d  of t h e i r s  or ,  i f  he  i s  l i v i n g  
w i t h  them, by c o l l e c t i n g  t h e  p o s t .  To r e q u i r e  p e r s o n a l  
a t t e n d a n c e  of t h e  p a r e n t s  a t  t h e  register o f f i c e  would o f t e n  
be i m p r a c t i c a b l e  and impersonat ion might escape d e t e c t i o n .  

39. Hence a f u r t h e r  s t e p  which seems t o  u s  t o  be e s s e n t i a l  
is t o  make i t  e a s i e r  f o r  t hose  who wish  t o  prevent  a marr iage 
t o  lodge a n  e f f e c t i v e  o b j e c t i o n .  T h i s  r e q u i r e s  a s y s t e m  whereby 
o b j e c t i o n s 3  can be lodged c e n t r a l l y  w i t h  t h e  R e g i s t r a r  General .  
H i t h e r t o  t h i s  has  no t  been a p r a c t i c a b l e  course because  banns, 
which a r e  o u t s i d e  t h e  c o n t r o l  of t h e  R e g i s t r a r  G e n e r a l ,  have 
been a n  a l t e r n a t i v e  and commonly used p re l imina ry .  I f ,  however, 
c i v i l  p r e l i m i n a r i e s  a r e  made compulsory as we have sugges t ed ,  
t h e r e  shou ld ,  we t h i n k ,  be no i n s u p e r a b l e  d i f f i c u l t i e s .  

40. We cons ide red  whether  it would be p r a c t i c a b l e  t o  provide 
t h a t  t h e  R e g i s t r a r  Gene ra l  should m a i n t a i n  a c e n t r a l  register 
of o b j e c t i o n s  and t h a t  supe r in t enden t  r e g i s t r a r s  s h o u l d  not i s s u e  
a u t h o r i s a t i o n s  f o r  a mar r i age  u n t i l  t h e y  had checked w i t h  the  
R e g i s t r a r  General  t o  e n s u r e  t h a t  no o b j e c t i o n  had been  lodged. 
W e  a r e  s a t i s f i e d ,  however, t h a t  t h i s  would not  be p o s s i b l e .  
S e v e r a l  thousand a u t h o r i s a t i o n s  a r e  g r a n t e d  every week-day and 

~~~ 

2 .  To t h i s  e x t e n t  a p a s s p o r t ,  which b e a r s  a photograph,  is a b e t t e r  

3 .  We mean by " o b j e c t i o n s "  both t h e  l o d g i n g  of a c a v e a t  under s.29 
p i e c e  of evidence t h a n  a b i r t h  c e r t i f i c a t e .  

o r  a "forbidding" unde r  s.30 of t h e  Marriage A c t .  
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an  enormous s t a f f  would be needed t o  deal w i t h  t h e  e n q u i r i e s  
which would have t o  be made i n  each c a s e .  On t h e  o t h e r  hand, 
we t h i n k  t h a t  i t  would be p r a c t i c a b l e  f o r  the  R e g i s t r a r  
G e n e r a l ' s  depa r tmen t ,  w i t h  only a modest i n c r e a s e  i n  s t a f f ,  
d a i l y  t o  c i r c u l a t e  t o  a l l  supe r in t enden t  r e g i s t r a r s  a l ist  
of t h e  o b j e c t i o n s  lodged t h a t  day so  t h a t  each supe r in t enden t  
r e g i s t r a r  would, a f t e r  on ly  a s h o r t  d e l a y ,  have a complete  l ist  
of o b j e c t i o n s .  The number of o b j e c t i o n s  lodged i s  v e r y  small  
and is  l i k e l y  t o  remain small .  The expense of any modest 
i n c r e a s e  i n  s t a f f  would be minimal i n  comparison w i t h  t h e  
f r u s t r a t i o n s  which p a r e n t s  f r e q u e n t l y  expe r i ence  i n  a t t e m p t s  
t o  p reven t  t h e i r  minor  c h i l d r e n  from marrying w i t h o u t  t h e i r  
consent  and i n  comparison wi th  t h e  expense t o  themselves and 
t h e  p u b l i c  a t  p r e s e n t  i n c u r r e d  when t h e y  t r y  t o  do so by having 
t h e i r  c h i l d r e n  made wards o f  c o u r t .  
env i sage  t h i s  sytem of cen t r a l ly - lodged  o b j e c t i o n s  as  a supplement 
t o ,  n o t  a s u b s t i t u t i o n  f o r ,  t h e  l o d g i n g  of o b j e c t i o n s  a t .  the 
supe r in t enden t  registrar's o f f i c e .  But once an o b j e c t i o n  has  
been lodged l o c a l l y  t h e  supe r in t enden t  r e g i s t r a r  s h o u l d  be 
r e q u i r e d  t o  n o t i f y  t h e  R e g i s t r a r  Gene ra l  who would c i r c u l a t e  
n o t i c e  of i t  t o  a l l  o t h e r  s u p e r i n t e n d e n t  r e g i s t r a r s .  This  would 
p reven t  a determined coup le ,  whose mar r i age  i n  one d i s t r i c t  had 
been e f f e c t i v e l y  p reven ted  by a l o c a l  o b j e c t i o n ,  f r o m  moving t o  
a new d i s t r i c t  and t r y i n g  aga in  t h e r e .  

41. W e  are convinced t h a t  t h e  i n s t i t u t i o n  of such  a system 
would make t h e  need f o r  p a r e n t a l  c o n s e n t s  a more e f f e c t i v e  
sa fegua rd  and d imin i sh  t h e  f r u s t r a t i o n s  t h a t  p a r e n t s  o f t e n  
expe r i ence  a t  p r e s e n t  when t h e i r  c h i l d r e n  seek t o  marry without  
t h e i r  consen t .  A t  t h e  same t i m e  w e  canno t  p re t end  t h a t  i t  would 
(or t h a t  any system can)  wholly p r e v e n t  i r r e g u l a r  teen-age 
mar r i ages .  I t  would n o t ,  f o r  example, be e f f e c t i v e  i f  the  
minors marr ied i n  assumed names so t h a t  t h e  f a c t  t h a t  a n  
o b j e c t i o n  had been lodged i n  r e s p e c t  o f  t h e i r  m a r r i a g e  escaped 
d e t e c t i o n .  Nor would i t  be e f f e c t i v e  i f  a u t h o r i s a t i o n  was 
g r a n t e d  b e f o r e  n o t i c e  of t h e  o b j e c t i o n  reached t h e  supe r in t enden t  

A s  p rev ious ly  ~ t a t e d , ~  we 

4. Pa ra .  30 above. 
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registrar.  But a l l  one can  do i s  t o  make i t  d i f f i c u l t  t o  marry 
i r r e g u l a r l y ,  and t h u s  t o  d e t e r  young c o u p l e s  from t r y i n g ,  and 
t o  make i t  more l i k e l y  t h a t  they w i l l  b e  d e t e c t e d  i n  t ime i f  
they  do t r y .  

42. 
from t h e  terms of t h e  Second Schedule  t o  t h e  Marr iage  Act 1949 
w h i c h  d e f i n e s  t h e  p e r s o n s  whose c o n s e n t  is  r e q u i s i t e .  An 
a t tempt  should be made i n  any new l e g i s l a t i o n  t o  make t h i s  
c l e a r e r  and t o  f i l l  t h e  p r e s e n t  gaps. T h i s ,  a s  \se see i t ,  i s  
l a r g e l y  a ques t ion  of  d r a f t i n g  r a t h e r  t h a n  of p o l i c y ,  f o r  the  
b a s i c  p o l i c y  seems t o  be c l e a r ,  namely t h a t  the c o n s e n t  of both 
p a r e n t s  i s  r e q u i r e d  i f  both a r e  a l i v e  and, if t h e y  are  not ,  of 
t h e  s u r v i v i n g  p a r e n t ,  i f  any, and t h e  guard ians ,  i f  any, appointed 
by t h e  deceased p a r e n t .  I f ,  however, bo th  custody and  c a r e  and 
c o n t r o l  have been g r a n t e d  t o  one p a r e n t ,  t h e  consent  of  t h a t  p a r e n t  
a l o n e  shou.ld be needed,  and i f  t h e  c h i l d  h a s  been p l a c e d  i n  t h e  

c a r e  of  a l o c a l  a u t h o r i t y  t h e  l a t t e r ' s  consent  should  be r e q u i r e d  
i n s t e a d  of  t h a t  of t h e  p a r e n t s .  Where the.  p a r e n t s  h a v e  separa ted  
t h e  q u e s t i o n  of who has  d e s e r t e d  whom (which f a c e s  s u p e r i n t e n d e n t  
r e g i s t r a r s  wi th  i n s o l u b l e  problems) should  be i r r e l e v a n t .  We 
a l s o  q u e s t i o n  whether i t  i s  any l o n g e r  d e s i r a b l e ,  h a v i n g  regard 
t o  t h e  new a t t i t u d e s  towards i l l e g i t i m a c y  r e f l e c t e d  i n  recent  
reforms i n  t h e  lawY6 t o  provide,  a s  a t  p r e s e n t ,  t h a t  t h e  f a t h e r ' s  
consent  i s  never  r e q u i r e d  when t h e  c h i l d  i s  i l l e g i t i m a t e .  I t  
seems t o  u s  t h a t  i f  he h a s  c o n t r i b u t e d  t o  t h e  maintenance of the 
c h i l d ,  o r  p o s s i b l y  i f  h e  h a s  merely acknowledged p a t e r n i t y ,  h i s  
consent  should be needed. We should welcome views o n  t h i s .  

Other  grounds of  ob. ject ion 

43. T h e  system proposed i n  paragraphs  40 and 41 would not ,  
of c o u r s e ,  be res t r ic ted t o  o b j e c t i o n s  on t h e  ground of absence 
of p a r e n t a l  consent .  I t  would be a v a i l a b l e  a l s o  f o r  u s e  i n  
c a s e s  where t h e r e  i s  any impediment, f o r  example, a prev ious  
( e x i s t i n g )  marr iage .  I n  such ca-ses,  however, i t  i s  c o n s i d e r a b l y  
less l i k e l y  t h a t  any member of t h e  p u b l i c  would l o d g e  a n  

5. Para .  34 above. 
6 .  Family Law Reform A c t  1969, P a r t  11. 

We have a l r e a d y  r e f e r r e d Y 5  t o  t h e  d i f f i c u l t i e s  flowing 
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o b j e c t i o n  (even t h e  p r e s e n t  Spouse may have no p a r t i c u l a r  inducement 
t o  do so) ;  i n  p r a c t i c e ,  d e t e c t i o n  o f  t h i s  s o r t  of impediment 
w i l l  have t o  be l e f t  t o  t h e  v i g i l a n c e  of t h e  s u p e r i n t e n d e n t  
r e g i s t r a r .  P a r t i c u l a r  d i f f i c u l t y  arises i n  t h e  c a s e  of people 
coming h e r e  from abroad.  H i t h e r t o  we have assumed i n  t h e  
cour se  of t h i s  Pape r  t h a t  both p a r t i e s  a r e  r e s i d e n t  i n  England 
o r  Wales and t h a t  no f o r e i g n  element  e n t e r s  i n t o  t h e  c o n s i d e r a t i o n  
of whether  they a r e  f r e e  t o  marry. We t u r n  now t o  a c o n s i d e r a t i o n  
of the  ve ry  i n t r a c t a b l e  problems which a r i s e  when t h i s  assumption 
i s  unfounded. 

h l a r r i age  of " f o r e i g n e r s "  

U.  By the  e x p r e s s i o n  t ' fo re igners t t  we do not mean only persons 
of f o r e i g n  n a t i o n a l i t y .  We a r e  concerned w i t h  a l l  c a s e s  where, 
because of t h e  f o r e i g n  n a t i o n a l i t y ,  domic i l  o r  r e s i d e n c e  of one 
o r  bo th  of t h e  p a r t i e s ,  t h e  v a l i d i t y  of t h e  mar r i age  may depend 
on a f o r e i g n  law o r  where the  v a l i d i t y  of a mar r i age  he re  may 
depend upon t h e  v a l i d i t y  of a f o r e i g n  dec ree  of d i v o r c e  o r  
n u l l i t y ,  o r  where, a l though  t h e  m a r r i a g e  here  may b e  v a l i d ,  t h e  
p a r t i e s  have come h e r e  t o  evade r e s t r i c t i o n s  upon t h e i r  marriage 
imposed by a f o r e i g n  law. It  i s  t h e  l as t  of these which i s  
pe rhaps  t h e  most common. Many C o n t i n e n t a l  c o u n t r i e s  r e q u i r e  
p a r e n t a l  consent  u p  t o  t h e  age of 21. Now t h a t  i n  England i t  
i s  r e q u i r e d  only t o  t h e  age of 18 some i n f l u x  of c o u p l e s  from 
t h e  Con t inen t  i s  t o  be expected and there a r e  some i n d i c a t i o n s  
t h a t  i t  h a s  a l r e a d y  s t a r t e d .  P r e v i o u s l y  t h e i r  t r a d i t i o n a l  
haven w a s  Sco t l and ,  -and Gretna Green became t h e  b e s t  known 
place-name i n  mar r i age  f o l k l o r e .  T h i s  caused some i n t e r n a t i o n a l  
i l l - f e e l i n g  and acco rd ing ly  t h e  Kilbrandon Report' p a i d  p a r t i c u l a r  
a t t e n t i o n  t o  t h i s  problem. 

4 5 .  The s o l u t i o n  recommended i n  t h e  Kilbrandon Report  was, 
b r i e f l y ,  a s  fo l lows :  8 

( a )  a pe r son  r e s i d e n t  o u t s i d e  t h e  United Kingdom 
should be asked t o  produce Ita C e r t i f i c a t e  of 

7. Cmnd. 4011. 
8.  See ibid., para .  156 (21)-(24) which summarises t h e s e  

recommendations. 

34 



I 
Capaci ty  t o  Marry" i s s u e d  by a competent a u t h o r i t y  
i n  h i s  own c o u r ~ t r y ; ~  

( b )  i f  he was unable  t o  do so  o r  i f  t h e  R e g i s t r a r  
Genera l  was otherwise  i n  doubt  about h i s  freedom 
t o  marry,  t h e  R e g i s t r a r  Genera l  should,  i f  he 
thought  f i t ,  t r a n s m i t  p a r t i c u l a r s  of t h e  person 
t o  an a p p r o p r i a t e  r e p r e s e n t a t i v e  of h i s  count ry  
t o  a s c e r t a i n  whether  there  was any impediment t o  
t h e  marr iage  ; 10 

( c )  i f  t h e  r e p r e s e n t a t i v e  lodged  an  o b j e c t i o n  t h e  
Registrar General  should  have  regard t o  i t  i f  the 
ground of o b j e c t i o n  was 

( i )  a p r i o r  s u b s i s t i n g  marr iage o r  
r e s t r i c t i o n  on re-marr iage,  

(ii) t h a t  t h e  p a r t i e s  f e l l  w i t h i n  t h e  

p r o h i b i t e d  degrees of r e l a t i o n s h i p ,  

(iii) t h a t  p a r e n t a l  c o n s e n t  was needed 
and had been w i t h h e l d ,  

( i v )  non-age o r  
1 1  ( v )  menta l  i n c a p a c i t y .  

4 6 .  T h i s  p r o p o s a l ,  t h a t  it should be l e f t  t o  t h e  a p p l i c a n t ' s  
count ry  t o  conf i rm c a p a c i t y  o r  t o  o b j e c t  t h a t  there  i s  an 
impediment, h a s  g r e a t  a t t r a c t i o n s  and w e  have g i v e n  i t  the  
c l o s e s t  a t t e n t i o n ,  e s p e c i a l l y  a s  t h i s  is  pre-eminent ly  a n  aspec t  
of t h e  s u b j e c t  on which  there  should be harmony between t h e  laws 
of England and S c o t l a n d .  N e v e r t h e l e s s  a t  t h e  p r e s e n t  s t a g e  we 
do n o t  f e e l  ab le  t o  recommend i t s  a d o p t i o n  i n  England.  I f ,  a s  
proposed i n  ( a )  of paragraph 4 5 ,  t h e  a p p l i c a n t  i s  able  t o  produce 
a "Certif icate of  C a p a c i t y  t o  Marry",  t h a t  i s  c l e a r l y  something 
which would be most u s e f u l  t o  s u p e r i n t e n d e n t  regis t rars ,  and 
a p p l i c a n t s  should c e r c a i n l y  be encouraged t o  produce one  when- 

9 .  =., p a r a s .  93  and 94. 
10. Ibid., p a r a .  98. 
1 1 .  Ibid., p a r a ,  98. 
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e v e r  p o s s i b l e .  To t h a t  e x t e n t  w e  fully endorse t h e  Kilbrandon 
p roposa l s .  But we a r e  s a t i s f i e d  t h a t  w h i l e  t h i s  might  be 
p o s s i b l e  i n  t h e  c a s e  of  many v i s i t o r s  from C o n t i n e n t a l  c o u n t r i e s ,  
w h i c h  have a system of i s s u i n g  such c e r t i f i c a t e s ,  it would not 
i n  the  c a s e  of t h e  m a j o r i t y  of f o r e i g n e r s  marrying i n  England. 
I n  t h i s  r e s p e c t  t h e  p o s i t i c n  i n  S c o t l a n d  may w e l l  be d i f f e r e n t  
s i n c e  t h e  major problem t h e r e  seems t o  a r i s e  from v i s i t o r s  from 
t h e  Continent ,  

47. Where no c e r t i f i c a t e  can be produced, we  see d i f f i c u l t i e s  
i n  t h e  p roposa l  t h a t  reference should be made t o  "an a p p r o p r i a t e  
r e p r e s e n t a t i v e  o f  t h e  a p p l i c a n t ' s  country".  Who i s  t h i s ?  The 
Kilbrandon Report  a p p e a r s  t o  env i sage  t h a t  i t  would be t h e  
Embassy, High Commission o r  Consu la t e  "of the coun t ry  of which 
t h e  p a r t y  i s  a n a t i o n a l  o r  i n  which h e  h a s  h i s  u s u a l  res idence '? . '2  
Tha t  a u t h o r i t y  would be asked t o  c o n s i d e r  "whether there  was any 
impediment t o  t h e  mar r i age  of t h e  p a r t y  under  h i s  p e r s o n a l  law". 
The "pe r sona l  law" would r a r e l y  be t h e  law of t h e  u s u a l  res idence 
a s  such;  more probably i t  would be t h a t  of t h e  n a t i o n a l i t y  o r  
domic i l .  Hence, where t h e  u s u a l  r e s i d e n c e  was d i f f e r e n t  from 
t h e  n a t i o n a l i t y ,  r e f e r e n c e  t o  t h e  d i p l o m a t i c  r e p r e s e n t a t i v e  of 
t h e  former would be u s e l e s s ,  a s  would ref 'erence t o  t h e  
r e p r e s e n t a t i v e  o f  t h e  l a t t e r  coun t ry  i f  tl-e a p p r o p r i a t e  personal  
law was t h a t  of t h e  domic i l  r a t h e r  t h a n  t h a t  of t h e  n a t i o n a l i t y .  
I t  seems t o  u s  t h a t  t h e  r e g i s t r a r  would sometimes be faced w i t h  
d i f f i c u l t  problems i n  dec id ing  t o  whom t o  r e f e r .  
hand, where t h e  p a r t i e s '  n a t i o n a l i t y ,  domic i l  and u s u a l  res idence 
were t h e  same (which would o f t e n  be t h e  case )  t h e s e  problems 
would not a r i s e .  

&8. Secondly,  ( though t h i s  i s  a minor  point)  w e  t h i n k  t h a t  
t h e  Kilbrandon Repor t  u n d e r s t a t e s  t h e  amount of i n f o r m a t i o n  
which would have t o  be g iven  t o  t h e  " a p p r o p r i a t e  r ep resen ta t ive ! ' .  
H e  would need t o  be g i v e n  no t  merely " p a r t i c u l a r s  of t h e  party" 
b u t  a l s o  p a r t i c u l a r s  o f  t h e  o t h e r  p a r t y  s i n c e  wi thou t  t h i s  the 
r e p r e s e n t a t i v e  would n o t  be a b l e  t o  c o n s i d e r  whether  t h e  p a r t i e s  
were w i t h i n  t h e  p r o h i b i t e d  degrees  of r e l a t i o n s h i p .  Nor do we 

On t h e  o the r  

12. Ibid., para .  98. 
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under s t and  how t h e  r e p r e s e n t a t i v e  would be given s u f f i c i e n t  
i n fo rma t ion  t o  e x p r e s s  a n  opinion on a p a r t y ' s  m e n t a l  capac i ty .  

49,  T h i r d l y ,  we have g rave  doub t s  w h e t h e r  i n  most c a s e s  a 
r e p l y  would be r ece ived  t o  t he  e n q u i r y  before  t t ie , c sp i r . a t ion  
of t h e  2 8  days from g i v i n g  no t i ce .  T h i s  t oo  nay be regarded 
a s  of minor importance on t h e  b a s i s  fhst t!ie c o u n t r y  c o x e r n e d  
cou ld  h a r d l y  complain i f  a marr iage was allowed t o  Lake p lace  
because of t h e  d i l a t o r i n e s s  of i t s  r e p r e s e n t a t i v e ,  a u ~ ,  i n  
p r a c t i c e ,  we s u s p e c t  t h a t  t h e  r e p r e s e n t a t i v e  would a s k  f o r  more 
t i m e  t o  complete  h i s  e n q u i r i e s .  I f ,  d e s p i t e  t h i s  r e q u e s t ,  t h e  
registrar allowed t h e  marriage t o  t a k e  p l a c e ,  t h e  coun t ry  
concerned m i g h t  w e l l  be  incensed;  and if t h e  r e g i s t r a r  he ld  
up t h e  marriage t h e  p a r t i e s  would c e r t a i n l y  b e  i ncensed .  

50. Four th ly ,  t h e  p roposa l s  e n v i s a g e  t h a t  t h e  r e g i s t r a r  would 
r e j ec t  t h e  r e p r e s e n t a t i v e ' s  o b j e c t i o n s  u n l e s s  these  were based 
on one of t h e  s t a t e d  grounds.  I t  would n o t ,  therefore ,  wholly 
obviate  i n t e r n a t i o n a l  complaints ;  i ndeed ,  i t  might  exacerbate  
t h e m .  I t  i s  one t h i n g  t o  marry a f o r e i g n e r  i n  t h e  absence  of 
any formal  o b j e c t i o n  from t h e  a u t h o r i t i e s  of t h a t  p e r s o n ' s  
coun t ry ;  i t  i s  a n o t h e r  t o  do so i n  t h e  face  of a formal and 
i.nv i t e d  ob j ec t i o n . 
5 1 .  F i n a l l y ,  and most s e r i o u s l y ,  w e  t h i n k  t h a t  g r a v e  - 

d i f f i c u l t i e s  might face  registrars when one of t h e  s t a t e d  grounds 
of o b j e c t i o n  was r a i s e d .  Presumably, t h e  a p p l i c a n t  must be 

a l lowed t o  d i s p u t e , t h a t  t h e  grounds of o b j e c t i o n  a r e  v a l i d ;  
i t  c a n  ha rd ly  be i n t e n d e d  t h a t  a c o u n t r y  should have a ve to  
over  t h e  marriage of one of i t s  n a t i o n a l s  merely by a l l e g i n g  
t h a t  h e  i s  unde r  age, or  h a s  n o t  o b t a i n e d  p a r e n t a l  c o n s e n t ,  o r  . 
i s  a l r e a d y  mar r i ed .  How then  i s  t h e  d i s p u t e  t o  b e  r e so lved  
wi thou t  o f f e n c e  t o  t h e  coun t ry  concerned? And even  i f  t h e  
ground of o b j e c t i o n  i s  e s t a b l i s h e d .  i s  i t  n e c e s s a r i l y  j u s t i f i e d  
LO r e f u s e  a marriage he re?  I f  a g i r l  of 19 wishes t o  marry a 
B r i t i s h  s u b j e c t  i n  Great B r i t a i n  and t o  set t le  h e r e ,  are  we to 
r e f u s e  t o  a l low h e r  t o  do  s o  merely because she h a s  not  ob ta ined  
t h e  p a r e n t a l  c o n s e n t s  r equ i r ed  by the  l a w  of h e r  f o r e i g n  country 

7. 
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w i t h  which she w i l l  have no connec t ion  i n  fu ture?13  
t h e  p a s s i n g  of t h e  Recogni t ion  of Divorces and Legal S e p a r a t i o n s  
Sill now b e f o r e  P a r l i a m e n t  i t  w i l l  no l o n g e r  be p o s s i b l e  f o r  u s  
t o  r e c o g n i s e  a r e s t r i c t i o n  on re-marriage a f t e r  a d i v o r c e  
e n t i t l e d  t o  r e c o g n i t i o n .  

5 2 .  For t h e s e  r e a s o n s  we would p r e f e r  t o  t a c k l e  t h e  admitted 
problem by t i g h t e n i n g  u p  t h e  requi rements  f o r  r e s i d e n c e  i n  
England o r  Wales b e f o r e  p a r t i e s  c a n  marry here .  On t h e  o t h e r  
hand, i f  t h e  system proposed i n  t h e  Kilbrandon Repor t  i s  
in t roduced  i n  S c o t l a n d  w e  c e r t a i n l y  t h i n k  t h a t  i t  s h o u l d  be 
c l o s e l y  watched by t h e  Engl i sh  a u t h o r i t e g  t o  see how, i n  p r a c t i c e ,  
i t  o p e r a t e s  i n  comparison wi th  o u r  arrangements .  I f  i t  proves 
t o  be e f f e c t i v e  and n o t  t o  produce t h e  u n d e s i r a b l e  s i d e - e f f e c t s  
t h a t  we f e a r ,  i t  may w e l l  be t h a t  w e  should  f o l l o w  s u i t  i n  due 
c o u r s e .  We are f u l l y  consc ious  o f  t he  fact  t h a t  i f  i t  proves 
t o  be e f f e c t i v e ,  and our proposa ls  do n o t ,  it w i l l  be Dover o r  
Folkes tone  ra ther  t h a n  Gretna Green which w i l l  e a r n  t h e  
u n d e s i r a b l e  r e p u t a t i o n  of being t h e  "Cythera where m i n o r s  can 
ger; marr ied  i n  d e f i a n c e  of t h e i r  p a r e n t s " .  

5 3 .  Accordingly,  w e  t u r n  now t o  a c o n s i d e r a t i o n  of how we 
s u g g e s t  t h a t  t h i s  problem should be t a c k l e d .  We do so i n  a 
w i d e r  c o n t e x t  t h a n  t h a t  o f  runaway marr iages .  The  s i t u a t i o n .  
Where p a r t i e s  come here f o r  t h e  purpose of  g e t t i n g  m a r r i e d  i s  
only  one f a c e t  of  a problem which a r i s e s  whenever p a r t i e s  wish 
t o  marry here but  both are o r  one i s  n o t  o r d i n a r i l y  r e s i d e n t  
here. There a r e ,  a s  w e  see i t ,  t h e  f o l l o w i n g  s i t u a t i o n s  which 
have t o  be cons idered  i n  t h e  l i g h t  of o u r  foregoing proposals : -  

And a f t e r  

14 

15 

( a )  One p a r t y  i s  r e s i d e n t  and p h y s i c a l l y  p r e s e n t  
i n  England or Wales and t h e  o t h e r  p a r t y  i s :  

(i) r e s i d e n t  i n  a n o t h e r  p a r t  of t h e  
Uni ted  Kingdom, 

13. Under p r e s e n t  E n g l i s h  p r a c t i c e ,  the p a r t i e s  u~ould b e  alloi*ved to 

14. S e e  c l a u s e  7 of' t h e  B i l l ,  implementing Ar t ic le  i l  of t h e  

15. Cmnd. 4.011, p a r a .  100. 

m a r r 7  here u n l e s s  the gi r l  lacked  c a p a c i t y  t o  iiiarry according tO 
t h e  law of h e r  a o m l c l i  . 
Hague Convention on Recogni t ion of  Divorces and Legal S e p a r a t i o n s .  
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( i i )  ' r e s i d e n t  i n  a c o u h t r y  t o  wh ich  t h e  
Marr iage  of B r i t i s h  S u b j e c t s  
( F a c i l i t i e s )  Acts-  1915 and 1916 a p p l y ,  

( i i i )  s e r v i n g  abroad on one of H . M ' s  s h i p s  
a t  s e a ,  

( i v )  s e r v i n g  i n  t h e  Merchant Navy a t  sea, 

(v)  s e r v i n g  i n  H.M.'s Forces  abroad b u t  
w i t h  a home h e r e ,  

( v i )  u s u a l l y  r e s i d e n t  here but  t e m p o r a r i l y  
a broad,  

( v i i )  l i v i n g  abroad but  w i t h  a connec t ion  
such  a s  a p a r e n t a l  home here ,  

r e s i d e n t  abroad w i t h  no connec t ion  here . '  ( v i i i )  

N e i t h e r  p a r t y  i s  p h y s i c a l l y  i n  England b u t  both have 
homes here.  

N e i t h e r  p a r t y  i s  p h y s i c a l l y  i n  England b u t  one only 
h a s  a home h e r e .  

N e i t h e r  p a r t y  h a s  any c l a i m  t o  a n  Engl ish res idence .  

54. I t  would, we t h i n k ,  be g e n e r a l l y  agreed t h a t ,  l e a v i n g  a s i d e  
c a s e s  ( a )  ( v i i i )  , ( c )  and ( d ) ,  no o b s t a c l e  should be p l a c e d  i n  t h e  
way of  marr iage  h e r e  of such people.  The arrangements  should 
e n a b l e  them t o  marry here ,  a l though sometimes i t  may b e  necessary 
t o  i n v e s t i g a t e  t h e  p o s i t i o n  under a f o r e i g n  law, f o r  example, 
where one p a r t y  may l a c k  c a p a c i t y  t o  marry by t h e  law o f  h i s  
f o r e i g n  n a t i o n a l i t y  o r  domic i l  o r  w h e r e  t h e r e  has  been a f o r e i g n  
decree of  d i v o r c e  o r  n u l l i t y  of a former marr iage;  t h i s  indeed 
may be  so a l though both  p a r t i e s  are r e s i d e n t  here .  Under t h e  
e x i s t i n g  l a w ,  i n  cases ( a ) ( i ) - ( i i i )  n o t i c e  can be g i v e n  i n  
England by t h e  p a r t y  h e r e  and the p a r t y  abroad can give not ice  
i n  t h e  count ry  w h e r e  h e  l i v e s 1 6  ( o r  o n  board sh ip)17  and can 

16. Case ( i ) :  S c o t l a n d  under  Marr iage Act 1949, s.37 and Northern 
I r e l a n d  under  ibid., s.38; case ( i i )  under t h e  Acts of 1915 
and 1916. 

17. Marr iage  Act 1949, s .39.  
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produce on a r r i v a l  here a c e r t i f i c a t e  which, i n  c o n j u n c t i o n  
w i t h  t h e  E n g l i s h  registrar's cer t i f ica te ,  w i l l  e n a b l e  t h e  
marriage t o  t a k e  p l a c e  h e r e  s o  soon as  he  a r r i v e s .  W e  do not 

18 propose t h a t  t h e r e  should be any change i n  t h i s  r e s p e c t .  

55. I n  cases ( a ) ( i v ) - ( v i i ) ,  so  l o n g  as  t h e  p a r t y  who i s  
abroad c a n  be r e g a r d e d  a s  r e s i d e n t  here t h e r e  i s  no p a r t i c u l a r  
d i f f i c u l t y  a t  p r e s e n t  s i n c e  t h e  p a r t y  p h y s i c a l l y  h e r e  can g ive  
t h e  r e q u i s i t e  n o t i c e s  as regards  both .  Our p r o p o s a l ,  t h a t  the 
need f o r  a p r e s c r i b e d  per iod  of r e s i d e n c e  should be removed,19 
w i l l  n o t  cause  any d i f f i c u l t y ;  on t h e  cont ra ry ,  i t  w i l l  be 
h e l p f u l .  But o u r  f u r t h e r  proposa l  t h a t  n o t i c e  s h o u l d  be given 
by each p a r t y  and by p e r s o n a l  a t t e n d a n c e  a t  the  s u p e r i n t e n d e n t  
regis t rar ' s  off ice2 '  could  create h a r d s h i p .  
t o  r e l a x  t h e  requi rement  t h a t  each p a r t y  s h a l l  give n o t i c e  and 
t h a t  each sha l l  a t t e n d  b e f o r e  t h e  registrar. T h e s e  sa feguards  
a r e  no less necessary  where a p a r t y  is  abroad;  i n d e e d ,  t h a t  
may be p r e c i s e l y  t h e  case where  t h e y  are most needed. We s u g g e s t ,  
however, a r e l a x a t i o n  t o  t h e  f o l l o w i n g  e x t e n t :  when a par ty  i s  
abroad he should,  so l o n g  a s  h e  f u l f i l s  t h e  requi rements  
e n t i t l i n g  h i m  t o  give n o t i c e ,  be e n t i t l e d  t o  complete  t h e  

p r e s c r i b e d  forms of n o t i c e  and d e c l a r a t i o n  there and t o  send 
t h e m  by p o s t  t o  t h e  super in tendent  r e g i s t r a r  of t h e  d i s t r i c t  
of h i s  normal r e s i d e n c e .  But t h e  s u p e r i n t e n d e n t  r e g i s t r a r  
should n o t  i s s u e  h i s  a u t h o r i s a t i o n  f o r  t h e  marr iage  u n t i l  the  
p a r t y  has a t t e n d e d  i n  person  before  him and confirmed t h e  
i n f o r m a t i o n  t o  h i s  s a t i s f a c t i o n ,  and should  not be bound t o  
i s s u e  i t  u n t i l  t h e  e x p i r a t i o n  of s e v e n  days from such  a t tendance .  
T h i s  p rocedure  would e n s u r e  t h a t  t h e  s u p e r i n t e n d e n t  r e g i s t r a r  
r e c e i v e d  documents completed by each  p a r t y  and had a f u l l  per iod i n  
which t o  i n v e s t i g a t e .  It would a l s o  e n s u r e  t h a t  h e  had an o p p o r t u n i t .  

We are r e l u c t a n t  

18. Except '  f o r  t h e  removal of a f l a w  i n  s.39(3) which precludes t h e  
s u p e r i n t e n d e n t  registrar from a c c e p t i n g  noLice i n  respec t  of  
t h e  g i r l  i n  England u n t i l  t h e  man's  commanding o f f i c e r  h a s  
i s s u e d  h i s  c e r t i f i c a t e .  And see para .  55. 

19. P a r a .  32 above. 
20. Para .  29 above. 
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of  s e e i n g  t h e  p a r t y  f r o m  abroad,  of  cross-examining h i m  t o  c l e a r  
up any q u e r i e s  a r i s i n g  from t h e  i n v e s t i g a t i o n ,  and of ensur ing  
t h a t  he  ( o r  she)  f u l l y  understood t h e  effects of a n  Engl i sh  
marr iage.  We s u g g e s t  t h a t  t h i s  method of  g i v i n g  n o t i c e  should--= 
be a n  o p t i o n a l  a l t e r n a t i v e  t o  t h e  s p e c i a l  arrangements  covering 
cas.es ( a )  ( i ) - (  iii) . 
56. A t  p r e s e n t ,  i n  t h e  remaining cases ( a ) ( v i i i ) ,  ( b ) ,  ( c )  
and ( d )  p a r t i e s  c a n  a l s o  marry here w i t h  very l i t t l e  d i f f i c u l t y ;  
t h e y  merely both have t o  r e s i d e  here f o r  seven days  o r  one has 
t o  do so f o r  f i f t e e n  days  before  n o t i c e  i s  given. T h i s ,  i n  our  
view, i s  c l e a r l y  t o o  l a x  w h e r e  one h a s  o r  both have no r e a l  
p r i o r  connec t ion  w i t h  England. What, t h e r e f o r e ,  one needs t o  
do i s  t o  f i n d  a formula which w i l l  p r e v e n t  n o t i c e  b e i n g  given 
( e i t h e r  i n  person o r  by p o s t )  u n l e s s  t h e  person g i v i n g  i t  has 
s u f f i c i e n t  connec t ion  w i t h  England. And t h i s  c o n n e c t i o n ,  we 
s u g g e s t ,  need be less  c l o s e  i f  t h e  o t h e r  p a r t y  h a s  a. real  
connec t ion  wi th  England. I f  n e i t h e r  has  any p r i o r  connec t ion  
w i t h  t h i s  count ry  ( t h e  t y p i c a l  runaway marr iage)  n o t i c e  should 
n o t  be p o s s i b l e  u n t i l  a r e s i d e n t i a l  connec t ion  h a s  been  newly 
and f i r m l y  e s t a b l i s h e d .  We a c c o r d i n g l y  suggest  t h a t  a person 
should  n o t  be e n t i t l e d  t o  g ive  n o t i c e ,  whether  i n  p e r s o n  o r  by 
p o s t ,  u n l e s s  he i s  e i ther : -  

( a )  

( b )  

domici led and h a b i t u a l l y  r e s i d e n t 2 1  h e r e ;  

domici led h e r e  and has  been h a b i t u a l l y  
r e s i d e n t  here a t  some t i m e  dur ing  the  
immediately preceding 5 y e a r s ;  

p r e s e n t  here  and t h e  o t h e r  p a r t y  i s  
h a b i t u a l l y  r e s i d e n t  here; o r  

r e s i d e n t  here f o r  3 months immediately 
preceding  t h e  n o t i c e .  

( c )  

( d )  

21.  We u s e  t h e  e x p r e s s i o n  "habi tua l"  r a t h e r  than l to rd inary"  r e s i d e n c e  
a s  t h e  former e x p r e s s i o n  i s  coming i n t o  g e n e r a l  u s e  i n  
l e g i s l a t i o n  d e a l i n g  w i t h  m a t t e r s  o f  t h i s  s o r t :  see t h e  
A d m i n i s t r a t i o n  of J u s t i c e  Act 1956, s . 4 ;  t h e  W i l l s  Act 1963, 
s.1; t h e  Adoption A c t  1968, s . 1 1 ;  and t h e  Recogni t ion  of 
Divorces  and Legal S e p a r a t i o n s  B i l l  1971, c l a u s e s  3 ( l )  and 5 ( 2 ) .  
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57. Case ( a )  t a k e s  c a r e  of t h e  normal Eng l i sh  permanent 
r e s i d e n t .  Case (b)  c o v e r s  the  man or woman who w a s  formerly 
r e s i d e n t  h e r e  and l e f t  less than  5 y e a r s  ago and s t i l l  r e t a i n s  
h i s  or her domic i l  h e r e  ( t h e  temporary e x p a t r i a t e ) .  Case ( c )  
d e a l s  w i t h  t h e  man or woman who comes h e r e  t o  marry t h e  normal 
Eng l i sh  r e s i d e n t :  Case (d)  deals w i t h  t h e  r e s i d u a l  c l a s s  where 
n e i t h e r  p a r t y  h a s  a p r i o r  connec t ion  w i t h  England. I n  t h i s  
c a s e  n e i t h e r  can g i v e  n o t i c e  u n t i l  h e  or she  has  been  r e s iden t  
here f o r  t h r e e  months. Th i s ,  i n  o u r  view, would e f f e c t i v e l y  
p reven t  England from becoming a m a r r i a g e  haven. We should,  
however, welcome t h e  comments of t h o s e  t o  whom t h i s  Paper i s  
c i r c u l a t e d .  The ma jo r  o b j e c t i o n ,  which we r ecogn i se ,  i s  t h a t  
it w i l l  r e q u i r e  s u p e r i n t e n d e n t  registrars t o  s a t i s f y  themselves 
a s  t o  domic i l  a s  w e l l  a s  r e s idence  u n l e s s  the  p e r s o n  i n  ques t ion  
has  been r e s i d e n t  h e r e  f o r  t h r e e  months. But, when t h a t  person 
h a s  no t  been so r e s i d e n t ,  t h e  l i k e l i h o o d  i s  t h a t  r e g i s t r a r s  
would, even unde r  t h e  p r e s e n t  law, have t o  i n v e s t i g a t e  domicil  
s i n c e  on t h i s  depends c a p a c i t y  t o  marry.  Hence, w e  do' not t h i n k  
t h a t  i n  p r a c t i c e  t h e i r  d i f f i c u l t i e s  w i l l  be i n c r e a s e d .  I n  t h e  
overwhelming m a j o r i t y  o f  c a s e s  bo th  p a r t i e s  w i l l  have  been 
r e s i d e n t  he re  f o r  more t h a n  three months and t h e r e  w i l l  b e  no 
need t o  i n v e s t i g a t e  t h e  ques t ion  of domic i l .  

58. There i s ,  however, one minor problem i n  the case of a 
p a r t y  who i s  domic i l ed  and was f o r m e r l y  r e s i d e n t  h e r e  but  i s  
so no longe r .  
r e g i s t r a r  should he  give no t i ce?  The cho ice  i s  between h i s  

l a s t  former p l a c e  of r e s idence  i n  England o r  Wales or the  d i s t r i c t  
where t h e  marr iage i s  intended t o  be solemnised. I n  our view 
t h e  former is more a p p r o p r i a t e ;  h e  canno t  have l e f t  t h e r e  more 
t h a n  f i v e  y e a r s  ago ( s e e  paragraph 5 6 ( b ) )  and e n q u i r i e s  t he re  
may be more f r u i t f u l  t h a n  anywhere else i n  England o r  Wales. 
I n  v i e w  of t h e  p r o p o s a l s  i n  t h e  nex t  paragraph t h e  r e g i s t r a r  

I n  such a case  t o  what d i s t r i c t  supe r in t enden t  

o f  t h e  d i s t r i c t  
i n  f a c t  r e c e i v e  

i n  which t h e  mar r i age  i s  t o  be c e l e b r a t e d  w i l l  
n o t i c e  a l s o .  
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. Exchange of i n fo rma t ion  between s u p e r i n t e n d e n t  registrars 

59. A t  p r e s e n t ,  by a d m i n i s t r a t i v e  arrangement ,  where n o t i c e  
i s  r e q u i r e d  t o  be g i v e n  i n  two d i s t r i c t s ,  c o p i e s  of t h e  n o t i c e s  
a r e  exchanged between t h e  supe r in t enden t  r e g i s t r a r s .  T h i s  
procedure h a s  been found necessa ry  t o  e n s u r e  t h a t  bo th  n o t i c e s  
a r e  i n  f a c t  g iven  and t o  e n a b l e  d i s c r e p a n c i e s  between t h e  two 
n o t i c e s  t o  be c l e a r e d  u p  b e f o r e  t h e  wedding,day. I n  a d d i t i o n ,  
i f  t h e  mar r i age  is t o  take p l a c e  j n  a r e g i s t e r e d  b u i l d i n g  i n  a 
t h i r d  d i s t r i c t ,  c o p i e s  o f  both n o t i c e s  are s e n t  t o  t h e  s u p e r i n t e n d e n t  
registrar of t h a t  d i s t r i c t ,  s o  t h a t  he c a n  a s c e r t a i n  w h e t h e r  a 
r e g i s t r a r ’ s  presence a t  t h e  marriage i s  r e q u i r e d  and, i f  so,  

make t h e  necessary arrangements .  T h i s  l a s t  p recau t ion  w i l l  be 
even more e s s e n t i a l  f o r  t h i s  p r a c t i c a l  purpose i f  the  f ac i l i t i e s  
f o r  o u t - o f - d i s t r i c t  m a r r i a g e s  a r e  widened and a l s o  e x t e n d e d  t o  
c i v i l  mar r i ages .  We recommend t h a t  p r o v i s i o n  f o r  these exchanges 
of n o t i c e  be made by s t a t u t e  o r  r e g u l a t i o n s .  

Grant o f  a u t h o r i s a t i o n  t o  marry 

60. On t h e  e x p i r a t i o n  o f  t h e  p r e s c r i b e d  per iod of n o t i c e  t h e  
supe r in t enden t  r e g i s t r a r  ( o r  r e g i s t r a r s )  t o  whom n o t i c e  h a s  
been g iven  should be r e q u i r e d  t o  i s s u e  h i s  a u t h o r i s a t i o n  t o  each 
p a r t y ’ u n l e s s ,  on t h e  ev idence  be fo re  him, it appears  t h a t  t h e r e  
might be a n  impediment t o  t h e  marriage or t h a t  any o f  t h e  
r e q u i s i t e  c o n s e n t s  have n o t  been given.  T h i s  i s  i n  c o n t r a s t  
w i t h  ou r  recommendation r e g a r d i n g  an e x p e d i t e d  l i c e n c e  which 
should be g r a n t e d  only i f  t h e  R e g i s t r a r  Gene ra l  i s  s a t i s f i e d  
on t h e  ev idence  be fo re  him t h a t  there  is  no obs t ac l e .22  
t h e  p r e s e n t  l a w ,  t h e  supe r in t enden t  r e g i s t r a r  i s  r e q u i r e d  t o  
i s s u e  h i s  c e r t i f i c a t e  u n l e s s  he  i s  s a t i s f i e d  t h a t  t h e r e  i s  an 
impediment. We p r e f e r  t h e  formula sugges t ed  above; i f  t h e  
enquiry procedure which we have suggested i s  t o  se rve  i t s  
purpose t h e  a u t h o r i s a t i o n  should not be g r a n t e d  u n t i l  t h e  
e n q u i r i e s  have been answered and any s e r i o u s  doubts  a l l a y e d .  
A t  p r e s e n t  t h e  a u t h o r i s a t i o n  may e i t h e r  be a c e r t i f i c a t e  or a 
certif icate and l i c e n c e .  W e  have a l r e a d y  proposed t h a t  t h e  
l a t t e r  shou ld ,  a s  such, d i ~ a p p e a r . ~ ’  

Under 

Never the l e s s ,  w e  t h i n k  

22. See p a r a .  23 above. 
23. See p a r a .  16 above. 
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t h a t  " l i cence"  is  a more a p p r o p r i a t e  d e s c r i p t i o n  t h a n  " c e r t i f i c a t e " .  
It  bet ter  describes w h a t  t he  a u t h o r i s a t i o n  is, it i s  the  
e x p r e s s i o n  used and understood by the p u b l i c  and i t  a v o i d s  
confus ion  w i t h  o t h e r  c e r t i f i c a t e s  (e .g . ,  marriage c e r t i f i c a t e s )  
which  a r e  i s s u e d  i n  connec t ion  w i t h  mar r i ages .  Excep t  where 
t h e  l i c e n c e  i s  a R e g i s t r a r  G e n e r a l ' s  l i c e n c e  (or, perhaps ,  
where  t h e  mar r i age  is  t o  be a Quaker o r  J e w i s h  One)24 t h e  l i c e n c e  
should s ta te  t h e  place where t h e  marriage i s  t o  be solemnised - 
a l though  f o r  r e a s o n s  s t a t e d  l a t e r , 2 5  w e  t h i n k  t h a t  t h e  
s u p e r i n t e n d e n t  r e g i s t r a r  should be empowered t o  amend t h e  l i c e n c e  
by, s u b s t i t u t i n g  a d i f f e r e n t  p l ace .  To a i d  i d e n t i f i c a t i o n ,  the  
l i c e n c e  should a l s o  state the  date and p l a c e  o f  b i r t h  of each of 
t h e  p a r t i e s .  As a t  p r e s e n t , 2 6  both l i c e n c e s  should be de l ive red  
t o  t h e  person r e s p o n s i b l e  for t h e  r e g i s t r a t i o n  of t h e  wedding 
and we s u g g e s t  t h a t  i t  should be made c l e a r  t h a t  i t  is  an o f f e n c e  
for any pe r son  t o  o f f i c i a t e  a t  the  wedding u n l e s s  t h e y  have been 
so d e l i v e r e d .  

Summary o f  p r o v i s i o n a l  p roposa l s  on p r e l i m i n a r i e s  

61. Our p r o v i s i o n a l  p roposa l s  u n d e r  t h i s  head are:- 

( a )  T h e r e  shou ld  be uniform c i v i l  p r e l i m i n a r i e s  f o r  
a l l  m a r r i a g e s  r e g a r d l e s s  o f  where they are t o  
be celebrated (para .  16 ) .  

The requirement  of p u b l i c a t i o n  of banns b e f o r e  
Church of England marriages should be r e p e a l e d  
a s  a l e g a l  requirement ( a l t h o u g h  t h e  Church may 
w i s h  t o  r e t a i n  it a s  an e c c l e s i a s t i c a l  
p r e l i m i n a r y )  ( p a r a .  16) . 

( b )  

( c )  Marr iage by common l i c e n c e  should be a b o l i s h e d  
( p a r a .  16 ) .  

( d )  Entry o f  n o t i c e  i n  a mar r i age  n o t i c e  book open 
t o  p u b l i c  i n s p e c t i o n  shou ld  be r e t a i n e d ,  b u t  we 

24. W e  c o n s i d e r  la ter  t h e  ques t ion  whether  t h e  Quakers  and Jews 
should c o n t i n u e  t o  be a b l e  t o  c e l e b r a t e  mar r i ages  anywhere: 
see p a r a s .  81-82. 

25. See pa ra .  127 below. 
26. Mar r i age  A c t  1949, s.50. 
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i n v i t e  views on whether i t  should be d i s p l a y e d  on a 
not ice-board a s  w e l l  ( p a r a ,  2 0 ) .  

( e )  Twenty-one (or  2 8 )  days '  n o t i c e  should be t h e  normal 
requirement  ( p a r a s .  2 1 - 2 2 ) .  

(f) The R e g i s t r a r  General  shou ld  be empowered t o  a u t h o r i s e  
a s u p e r i n t e n d e n t  registrar t o  permit a mar r i age  b e f o r e  
t h e  e x p i r a t i o n  of 21 (or 2 8 )  days,  i f  t h e  R e g i s t r a r  
General  is  s a t i s f i e d ,  on t h e  evidence produced, 

(i) t h a t  t h e r e  is no l a w f u l  impediment, and 
t h a t  any r e q u i s i t e  consen t s  have been  
g i v e n  o r  dispensed w i t h ,  and 

( i i )  t h a t  t h e  p a r t i e s  cou ld  not  r easonab ly  
have been expected t o  g i v e  e a r l i e r  n o t i c e  
and t h a t  e x c e p t i o n a l  ha rdsh ip  would be 
caused i f  the  mar r i age  had t o  be delayed 
u n t i l  t h e  e x p i r a t i o n  of t h e  no rma l  w a i t i n g  
p e r i o d  (pa ras .  23 and 2 4 ) .  

( g )  V i e w s  a r e  i n v i t e d  on whe the r  it should be pe rmis s ib l e  t o  
g i v e  c o n d i t i o n a l  n o t i c e  a f te r  a decree n i s i  d i s s o l v i n g  
o r  a n n u l l i n g  a previous mar r i age  ( p a r a s .  2 5 - 2 6 ) .  

( h )  Each p a r t y  should be r e q u i r e d  t o  s ta te  i n  t h e  n o t i c e  
h i s  d a t e  and p l ace  of b i r t h  and o c o n f i r m  i t  i n  t h e  
d e c l a r a t i o n ;  t h e  registrar sho ,1 I d  be empowered t o  
demand ev idence  t o  s u p p o r t  t h e s e  s t a t e m e n t s  (para .  2 7 ) .  

( i )  Supe r in t enden t  r e g i s t r a r s  should be e x p r e s s l y  
empowered t o  demand ev idence  of t h e  e f f e c t i v e  
t e r m i n a t i o n  of any p r e v i o u s  marriage ( p a r a .  2 8 ) .  

(j) Each p a r t y  should be r e q u i r e d  t o  a t t e n d  before  
t h e  a p p r o p r i a t e  supe r in t enden t  r e g i s t r a r  t o  give 
n o t i c e  a n d ' t o  make a d e c l a r a t i o n  which would name 
t h e  o t h e r  p a r t y  but  d e a l  f u l l y  only w i t h  t h e  age 
and s t a t u s  of himself  ( p a r a .  2 9 ) .  

(k) I n  g e n e r a l ,  n o t i c e  should be given i n  t h e  d i s t r i c t  
where t h e  p a r t y  has  h i s  r e s i d e n c e  a t  t h e  t i m e  
( p a r a s .  3 0 - 3 2 ) .  
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(1) There should  be p r o v i s i o n  f o r  t h e  l o d g i n g  of 
o b j e c t i o n s  a t  t h e  o f f i c e  o f  t h e  Registrar General ;  
( p a r a s .  39-41) .  

(mj The s t a t u t o r y  p r o v i s i o n s  d e f i n i n g  t h e  c o n s e n t s  
r e q u i r e d  on t h e  marr iage  o f  minors s h o u l d  b e  
c l a r i f i e d ;  views are i n v i t e d  on t h e  p o s i t i o n  when 
t h e  minor is  i l l e g i t i m a t e  ( p a r a .  4 2 ) .  

\\'hen a p a r t y  i s  a b s e n t  f rom England and Wales he 
should,  i f  he  f u l f i l s  t h e  requirements  s t a t e d  i n  
p r o p o s a l  ( 0 )  , be e n t i t l e d  t o  complete t h e  prescr ibed  
forms of n o t i c e  and d e c l a r a t i o n  abroad and t o  s e n d  
them by p o s t  t o  the s u p e r i n t e n d e n t  regis t rar  o f  the  
d i s t r i c t  of  h i s  normal r e s i d e n c e ,  b u t  t h e  
s u p e r i n t e n d e n t  r e g i s t r a r  should  not  a u t h o r i s e  t h e  
marriage u n t i l  t h e  p a r t y  h a s  a t tended  i n  person 
b e f o r e  him and confirmed t h e  informat ion  t o  h i s  
s a t i s f a c t i o n  and should n o t  be bound t o  a u t h o r i s e  
i t  u n t i l  t he  e x p i r a t i o n  of s e v e n  days from' such 
a t t e n d a n c e ;  t h i s  should be a n  o p t i o n a l  a l t e r n a t i v e  
t o  t h e  p r e s e n t  s p e c i a l  arrangements  c o v e r i n g  t h e  
s i t u a t i o n  when one p a r t y  i s :  

( n )  

(i) r e s i d e n t  i n  a n o t h e r  p a r t  o f  t h e  U n i t e d  
Kingdom 

( i i )  r e s i d e n t  i n  a c o u n t r y  t o  which t h e  marr iage 
of  B r i t i s h  S u b j e c t s  ( F a c i l i t i e s )  A c t s  1915 
and 1916 apply 

s e r v i n g  abroad on one  of  H.M. ' s s h i p s  a t  
sea ( p a r a .  5 5 ) .  

( i i i )  

(0) It should  n o t  be p e r m i s s i b l e  t o  g i v e  n o t i c e  whether 
i n  person  o r  by pos t  u n l e s s  t h e  person concerned 

(i) is domici led and h a b i t u a l l y  r e s i d e n t  here ,  
o r  

is  domici led h e r e  and h a s  been h a b i t u a l l y  
r e s i d e n t  h e r e  a t  some t i m e  dur ing  t h e  
immediately preceding  5 y e a r s ,  o r  

( i i )  
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( i i i )  i s  p r e s e n t  h e r e  and t h e  o t h e r  p a r t y  i s  
h a b i t u a l l y  r e s i d e n t  h e r e ;  o r  

( i v )  i s  r e s i d e n t  h e r e  f o r  3 months immediately 
preceding  t h e  g i v i n g  of  n o t i c e  
( p a r a s .  56-57). 

A p a r t y  who i s  domiciled h e r e  but  who i s  no longer  
r e s i d e n t  h e r e  should g i v e  n o t i c e  t o  t h e  
s u p e r i n t e n d e n t  r e g i s t r a r  i n  t h e  d i s t r i c t  of h i s  
l as t  former  p l a c e  of r e s i d e n c e  (para .  58). 

P r o v i s i o n  should be made f o r  t h e  exchange o f  
n o t i c e s  between s u p e r i n t e n d e n t  r e g i s t r a r s  
( p a r a .  5 9 ) .  

On t h e  e x p i r a t i o n  of t h e  w a i t i n g  per iod  t h e  
s u p e r i n t e n d e n t  registrars should be r e q u i r e d  
t o  i s s u e  a u t h o r i s a t i o n s  ( t o  be known as  ' l i c e n c e s ' )  
t o  marry u n l e s s  on t h e  e v i d e n c e  before  them it 
a p p e a r s  t h a t  t h e r e  might be an  impediment t o  the 
marr iage  o r  t h a t  any of t h e  r e q u i s i t e  c o n s e n t s  
had n o t  been given ( p a r a .  6 0 ) .  

A l i c e n c e  should s t a t e  t h e  p l a c e  where t h e  marriage 
i s  t o  t a k e  p l a c e  but  t h e  s u p e r i n t e n d e n t  registrar- 
should be empowered t o  amend t h i s  i f  t h e r e  i s  good 
reason t o  change t h e  venue ( p a r a .  60) .  

3 PLACE AND METHOD OF SOLEMNISATION 

A The E x i s t i n g  Procedures  

Types of marr iage  

62. A t  p r e s e n t  a m a r r i a g e  may 
f o l l o w i n g  p l a c e s  and ways:- 

( a )  by a c i v i l  ceremony 
o f f i c e ,  27 

be solemnised i n  a n y  o f  t h e  

n a s u p e r i n t e n d e n t  registrar 's  

( b )  a f t e r  t h e  g r a n t  of a Registrar G e n e r a l ' s  l i c e n c e  

27. Marriage Act 1949, s . 2 6 ( 1 ) ( b ) .  
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(which,  a s  we have s e e n ,  can  be g r a n t e d  o n l y  i n  
very  s p e c i a l  c i rcumstances)28 a t  any p l a c e  by a 
c i v i l  ceremony o r  by such  form o r  ceremony 
( o t h e r  t h a n  t h a t  of t h e  Church of England) a s  
t h e  p a r t i e s  see f i t  t o  a d o p t ,  29 

( c )  accord ing  t o  t h e  rites of  t h e  Church of England 
i n  any c h u r c h  o r  chapel  i n  which banns may be 
publ i shed ,  30 

( d )  a f t e r  t h e  g r a n t  of a n  Archbishop ' s  s p e c i a l  l i cence  
(which,  as  we have seen ,  is  granted  o n l y  i n  
e x c e p t i o n a l  c i rcumstances)  a t  any p l a c e  accord ing  
t o  t h e  r i t es  of t h e  Church of  England," 

( e )  i n  a r e g i s t e r e d  b u i l d i n g  accord ing  t o  s u c h  form 
and ceremony a s  the  p e r s o n s  t o  be m a r r i e d  s e e  f i t  
t o  adopt ,32  

( f )  accord ing  t o  t h e  usages of  t h e  Socie ty  of Fr iends  
(Quakers) a t  any place,33 

( g )  between two persons p r o f e s s i n g  the  Jewish  r e l i g i o n ,  
accord ing  t o  t h e  usages of  t h e  Jews a t  any  place.34 

There are a l s o  s p e c i a l  p r o v i s i o n s  r e l a t i n g  t o  m a r r i a g e s  i n  nava l ,  
m i l i t a r y  o r  a i r  f o r c e  chapels3' b u t  o n l y  s e r v i c e  p e r s o n n e l  o r  
t h e i r  d a u g h t e r s  may marry therein.36 We do not i n  t h i s  Paper 
d e a l  f u r t h e r  w i t h  t h e s e  l a t t e r  p r o v i s i o n s  though d o u b t l e s s  they 
w i l l  be reviewed by t h e  a u t h o r i t i e s  concerned t o  see whether 

2s .  
29. 
30. 
31. 
32. 
33. 
34. 
35. 
36. 

P a r a .  9 above. 
Marr iage (Regis t rar  Genera l ' s  L i c e n c e )  Act 1970, s.10( 1 ) .  
Marr iage  Act 1949, ss. 1 2 ,  15, 17. 
See para .  13. 
Marr iage  Act 1949, s . 2 6 ( 1 ) ( a ) .  

Ibid., s. 2 6 ( 1 ) ( d ) .  
Ibid., P a r t  V. 
g., s. 68. 

u., S. 2 6 ( 1 ) ( ~ ) .  
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any modern isa t ion  i s  needed i n  any l e g i s l a t i o n  which may r e s u l t  
from o u r  d e l i b e r a t i o n s .  

Places of marriage 

63. I t  w i l l  be observed t h a t  i n  cases ( a ) ,  ( c )  and ( e )  the 
p l a c e  where the  marriage takes place i s  p r e s c r i b e d ,  i .e.,  i t  
must be a register o f f i c e ,  a church or chapel of  t h e  Church of 
England, o r  a "registered bui lding".  Quakers and Jews, on the  
o t h e r  hand, can marry a t  any place; members of t h e  Church of 
England o r  o t h e r  r e l i g i o n s  can do so o n l y  i f  they o b t a i n  a 
special  l i c e n c e  o r  a Registrar G e n e r a l ' s  l i c e n c e .  Where the  
marr iage  w a s  preceded by the  reading  of banns, t h e  ceremony 
must be i n  one of  t he  churches  of  chapels  i n  which b a n n s  were 
read.37 
regis t rar ' s  c e r t i f i c a t e  (wi th  o r  w i t h o u t  l i cence)  t h e  church, 
c h a p e l ,  registered b u i l d i n g ,  r e g i s t e r  o f f i ce  o r  o t h e r  p l a c e  i n  
which  i t  i s  t o  be celebrated w i l l  be s t a t e d  i n  t h e  l i c e n c e  
o r  ~ e r t i f i c a t e ~ ~  and the  marriage is  i n v a l i d  i f  knowingly and 
w i l f u l l y  celebrated anywhere else .40 
s o l e m n i s a t i o n  must be i n  t h e  d i s t r i c t  i n  which  one of t h e  p a r t i e s  
 reside^.^' Hence, g e n e r a l l y  speaking,  whe the r  t h e  m a r r i a g e  was 
preceded by banns,  l i c e n c e  o r  c e r t i f i c a t e  and l i c e n c e  p a r t i e s  
can marry only  i n  t h e  par i sh  o r  d i s t r i c t  i n  wh ich  o n e  ( o r  both) 
is r e s i d e n t .  T h i s ,  however, does n o t  a p p l y  t o  Quaker o r  Jewish  
weddings. 42 

Nature  o f  ceremony 

64. I n  t h e  case of a l l  r e l i g i o u s  weddings o t h e r  t h a n  those 
of  t h e  Church of England, t h e  Quakers o r  t h e  J e w s ,  t h e  ceremony 

Where it w a s  by common l i c e n c e ,  o r  s u p e r i n t e n d e n t  

38 

Normal ly ,  t h e  place of 

37. Marriage A c t  1949, s . 1 2 ( 1 ) .  
38. m., ss. 15 and 16. 
39. Ibid., s .  2 7 ( 3 ) ,  3 1 ( 3 ) ,  32(3)  and 35. 
40. Ibid., ss. 25 and 4 9 ( e ) .  
41. Ibid., ss. 1 6 ( l ) ( b )  and 34. F o r  t h e  very l i m i t e d  except ions  

see s . 3 5 ( 1 ) ,  (2)  and ( 3 )  as amended by the  Marriage Act 1949 
(Amendment) A c t  1954. 

42. Ibid., s .  3 5 ( 4 ) .  
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must be a t t ended  e i the r  by a r e g i s t r a r  o r  an " a u t h o r i s e d  
and i n  some p a r t  of t h e  ceremony each p a r t y u  must make the  
d e c l a r a t i o n  and s t a t emen t  i n  t h e  prescribed s t a t u t o r y  words 
d e c l a r i n g  t h a t  he or she  knows no impediment and s a y i n g  t h a t  he  
o r  she  t a k e s  t h e  o t h e r  t o  be h i s  o r  h e r  lawful  wedded wife  o r  
husband.45 
A t  a Church of England wedding t h e r e  must,  i n  a d d i t i o n  t o  the  
o f f i c i a t i n g  clergyman, be p resen t  a t  l e a s t  two wi tnesses .47  
any c i v i l  ceremony there must be t h e  supe r in t enden t  r e g i s t r a r ,  
t h e  r e g i s t r a r ,  and a t  l e a s t  two wi tnesses .48  A t  a marr iage i n  
a registered b u i l d i n g  t h e r e  mus t  be e i t h e r  a r e g i s t r a r  o r  an 
"au tho r i sed  person" and a t  l e a s t  two wi tnesses .49  
of a marr iage  i n  a r e g i s t e r e d  b u i l d i n g  o r  register o f f i c e  the  
marr iage  must be c e l e b r a t e d  " w i t h  open  door^",^^ i.e., the 
p u b l i c  must be a l lowed i n .  

Hours 

65. Marr iages  must be solemnised between the  h o u r s  of 8 a.m. 
and 6 p,m.51 
those  by Archbishop ' s  s p e c i a l  l i c e n c e  or ,  l e s s  c l e a r l y ,  by 

These  words must a l s o  be used a t  any c i v i l  ceremony. 46 

A t  

I n  t h e  case  

T h i s  a p p e a r s  t o  apply  t o  a l l  marr iages ,  o t h e r  than 

41. 

44. 
45. 
46. 

47. 
48. 

49. 

50. 
51. 

Marr iage Act 1949, s .44(2) .  On "author i sed  p e r s o n s "  see pa ra .  68 
below. Marr iages  under  a R e g i s t r a r  Genera l ' s  l i c e n c e  (except  , 
a g a i n ,  i n  t h e  c a s e . o f  Quakers or J e w s )  must  be a t t ended  by a 
r e g i s t r a r :  Marr iage  ( R e g i s t r a r  Genera l (  s L icence )  Act 1970, 

I t  i s  i m p l i c i t  i n  t h i s  t h a t  bo th  p a r t i e s  must be present .  
Marriage A c t  1949, s. 4 4 ( 3 ) .  
Marriage Act 1949, s.45( 1 ) ;  Marr iage  ( R e g i s t r a r  Genera l ' s  
Licence)  Act 1970, s. l O ( 3 ) .  No r e l i g i o u s  s e r v i c e  may be used 
a t  a marr iage solemnised i n  a r e g i s t e r  o f f i c e :  
But t h e  marr iage  may be fol lowed by a r e l i g i o u s  ceremony elsewherc 
ibid., s. 46 and Marr iage ( R e g i s t r a r  Gene ra l ' s  Licence)  Act 1970, 

Marriage Act 1949, s . 2 2 .  

s. l O ( 2 ) .  

ibid., s. 4 5 ( 2 ) .  

s. 11.  . .  
Ibid., s. 45( 1 ) ;  Marriage ( R e g i s t r a r  Genera l ' s  Licence)  A c t  
1970, s. 10(3). 
Marriage A c t  1949, s. 44.(2). s .55(2)  implies  t h a t  wi tnesses  
a r e  r equ i r ed  f o r  Quaker and Jewish weddings a l s o .  
Ibid., ss. 44(2 )  and 45 (1 ) .  
Ibid., s. 4. 
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R e g i s t r a r  G e n e r a l ' s  l i cence .52  
weddings a r e  in tended  t o  be included i s  n o t  c e r t a i n  s i n c e  t h e  
only  e x p r e s s  s a n c t i o n  i n  t h e  event  o f  a breach i s  t h a t  the  
so lemniser  i n c u r s  t h e  r i s k  of p r o s e c u t i o n  and t h i s  e x p r e s s l y  
does n o t  apply  t o  Quaker o r  Jewish weddings.  

Marriages i n  r e g i s t e r e d  b u i l d i n g s  

66. The s ta tement  i n  paragraph 6 2 ( e )  t h a t  a marriage i n  a 
registered b u i l d i n g  can  be by "such form and ceremony as  t h e  
persons  t o  be marr ied  see f i t  t o  adopt"  might g i v e  t h e  impression 
t h a t  t h e  p a r t i e s  can  d i c t a t e  t h e  form o f  t h e  wedding and  t h a t  
t h i s  c a n  be a s  unconvent iona l  and devoid  of r e l i g i o u s  c o n t e n t  
a s  t h e y  wish.  But a l though t h e  quoted formula i s  t h a t  employed 
by t h e  A c t  i t  i s  somewhat misleading.  T h i s  i s  because:-  

Whether Quakers and Jewish 

53 

( a )  a registered b u i l d i n g  must be a " s e p a r a t e  bui lding" 54 
which, 

( i )  u n d e r  t h e  P l a c e s  of  R e l i g i o u s  Worship 
R e g i s t r a t i o n  A c t  1855, h a s  been c e r t i f i e d  
t o  t h e  Registrar G e n e r a l  and r e c o r d e d  by 
him as  a "place o f  meet ing  f o r  r e l i g i o u s  
w o r s h i p  of any ... body o r  denominat ion 
o f  persons",  and 

h a s  been registered by t h e  R e g i s t r a r  General 
u n d e r  s e c t i o n  41 of t h e  Marriage A c t  1949, 
which c a n  be done o n l y  a f t e r  t h e r e  h a s  been 
d e l i v e r e d  t o  t h e  s u p e r i n t e n d e n t  r e g i s t r a r  
o f  t h e  d i s t r i c t  i n  which t h e  b u i l d i n g  i s  
s i t u a t e d  a c e r t i f i c a t e  s igned by a t  l e a s t  
2 0  householders  s t a t i n g  t h a t  t h e  b u i l d i n g  
i s  b e i n g  used by them as t h e i r  u s u a l  p l a c e  

( i i )  

52. See  para .  9 ,  f n .  40 above. 
5 3 .  Marriage Act 1949, s .  7 5 ( l ) ( a ) .  
54. Ibid., s. 41 ( 1 )  , as  amended by t h e  Marriage A c t s  Amendment A c t  

1958. There i s  a n  except ion  t o  t h e  requirement  t h a t  the  
b u i l d i n g  be t l s e p a r a t e t t  i n  t h e  case of  b u i l d i n g s  u s e d  e x c l u s i v e l y  
for  p u b l i c  r e l i g i o u s  worship a s  a Roman C a t h o l i c  chapel :  
s. 41(7) ,  a s  amended by t h e  1958 A c t .  
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of p u b l i c  r e l i g i o u s  worship and t h a t  they 
des i r e  it t o  be r e g i ~ t e r e d ; ~ ~  and 

( b )  no marriage can  be solemnised i n  any r e g i s t e r e d  
b u i l d i n g  "without  the  c o n s e n t  of t h e  m i n i s t e r  or 
of one of  t h e  t r u s t e e s ,  owners,  deacons or  managers 
t h e r e o f ,  or i n  t h e  c a s e  of a r e g i s t e r e d  b u i l d i n g  of 
t h e  Roman C a t h o l i c  Church, wi thout  t h e  c o n s e n t  of 
t h e  o f f i c i a t i n g  m i n i s t e r  t h e r e o f " .  56 

Hence, a l l  registered b u i l d i n g s  are n e c e s s a r i l y  p l a c e s  of p u b l i c  
r e l i g i o u s  worship and marr iages  c a n  be c e l e b r a t e d  there only 
w i t h  t h e  consent  of  t h e  r e l i g i o u s  a u t h o r i t e s  which ,  i n  p r a c t i c e ,  
w i l l  conduct  m a r r i a g e s  o n l y  i n  accordance  w i t h  t h e  forms of t h a t  
religion. A "hippy" wedding or a wedding accord ing  t o  t h e  rites 
of a d i f f e r e n t  r e l i g i o n  cannot  be solemnised there  merely because 
t h a t  is w h a t  t h e  p a r t i e s  want bu t  o n l y  i f  t h e  r e l i g i o u s  a u t h o r i t i e s  
are prepared  t o  consent .  

67. The Registrar Genera l  can  be faced w i t h  d i f f i c u l t  and 
embarrass ing  problems i n  d e c i d i n g  whether t o  permi t  t h e  
r e g i s t r a t i o n  of a b u i l d i n g  i n  accordance  w i t h  t h e  p r o v i s i o n s  
summarised i n  paragraph  6 6 ( a ) .  T h i s  i s  w e l l  i l l u s t r a t e d  by the  
r e c e n t  " S c i e n t o l o g i s t R  case - E. v.  R e g i s t r a r  G e n e r a l ,  ex p a r t e  
Segerdal. 57 I n  t h a t  case t h e  a c t i n g  c h a p l a i n  of' a b u i l d i n g  i n  
Sussex  known a s  a c h a p e l  of  t h e  Church of S c i e n t o l o g y  had a p p l i e d  
to t h e  Registrar G e n e r a l  f o r  t h e  r e c o r d i n g  under t h e  1855 A c t  of 
the b u i l d i n g  a s  a place of meet ing f o r  r e l i g i o u s  worsh ip .  The 
Registrar Genera l ,  a f t e r  lengthy  e n q u i r y  and copious  correspondence,  
r e f u s e d ,  t a k i n g  t h e  v i e w  t h a t  t h e  c h a p e l  w a s  not  u s e d  for p u b l i c  
r e l i g i o u s  worship.  A p p l i c a t i o n  was  t h e r e f o r e  made f o r  a n  order  
of mandamus t o  compel h i m  t o  record  t h e  bui ld ing .  It was  h e l d  

t h a t ,  a l though the  Registrar G e n e r a l ' s  d u t y  was e n f o r c e a b l e  by 
mandamus, he was n o t ,  i n  t h e  i n s t a n t  case, i n  breach of  t h a t  

55. Marriage A c t  1949, s .41(2) .  For the previsions r e l i l t i n g  to  
c a n c e l l a t i o n  and s u b s t i t u t i o n  of  a n o t h e r  b u i l d i n g ,  see s. 42 
as  amended by t h e  1958 A c t .  

56. Ibid., s. 44(1)  proviso .  
57. [ I9701 2 Q.B. 697,  C.A. 
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duty  s i n c e  he  w a s  e n t i t l e d ,  and indeed  bound, t o  s a t i s f y  himsel l  
t h a t  t h e  b u i l d i n g  w a s  a p l a c e  of meet ing  f o r  r e l i g i o u s  worship. 
The r e l i g i o n ,  o r ,  more proper ly  perhaps ,  phi losophy,  of t h e  
S c i e n t o l o g i s t s  d i d  n o t  involve  any congrega t ion  o r  assembly f o r  
reverence  o r  v e n e r a t i o n  of God o r  a supreme being or e n t i t y .  
Hence there was no element  of " r e l i g i o u s  worship" i n  t h e i r  
ceremonies  and t h e  R e g i s t r a r  had r i g h t l y  refused r e g i s t r a t i o n .  
C l e a r l y ,  however, t h e  n i c e t i e s  w i t h  which t h e  Registrar General 
may have t o  wres t le  i n  d e c i d i n g  whether  an  o s t e n s i b l e  r e l i g i o n  
i s  a r e l i g i o n  and,  i f  so ,  whether  i t s  ceremonies i n v o l v e  "worship" 
a r e  more s u i t e d  t o  a t h e o l o g i a n  than  a c i v i l  s e r v a n t .  He a l s o  
h a s  t o  s a t i s f y  himself  t h a t  t h e  b u i l d i n g  i s  a " s e p a r a t e "  one 58 

and t h a t  t h e  r e l i g i o u s  worship i s  " p u b l i c " ;  bu t  these f o r t u n a t e l y  
i n v o l v e  i s s u e s  of f a c t  r a t h e r  than theology.  

Author i sed  persons  

68. 
r e g i s t e r e d  b u i l d i n g  ( i . e . ,  a l l  save  t h o s e  of t h e  Church of England, 
t h e  Quakers o r  t h e  J e w s  or those  i n  a register o f f i c e )  must be 
a t t e n d e d  by a regis t rar  or  by an " a u t h o r i s e d  person".  H i s  
f u n c t i o n  i s  not  o n l y  t o  ensure  t h a t  t h e  subsequent process of 
r e g i s t e r i n g  t h e  marriage i s  duly c a r r i e d  out  but  a l s o  t o  ensure 
t h a t  t h e  p r e l i m i n a r i e s  have been d u l y  completed and t h a t  t h e .  
f o r m a l i t i e s  are p r o p e r l y  observed, f o r  i f  they are n o t  he w i l l ,  
o r  should ,  r e f u s e  t o  al low t h e  marriage t o  take p l a c e .  The o b j e c t  
of a l l o w i n g  an  " a u t h o r i s e d  person" t o  act  i n s t e a d  of a r e g i s t r a r  
i s  t o  minimise t h e  d i s c r i m i n a t i o n  a g a i n s t  r e l i g i o n s  other  than 
t h e  Church of England, Quakers and J e w s  by a l lowing  o n e  of t h e i r  ' 

o f f i c i a l s  t o  be p r e s e n t  i n s t e a d  of a r e p r e s e n t a t i v e  of t h e  S t a t e .  
Hence, t h e  t r u s t e e s  or governing body of  t h e  r e g i s t e r e d  b u i l d i n g  
may a u t h o r i s e  a person  (who may be t h e  m i n i s t e r  o r  some other  
o f f i c i a l  of t h e  church  or  chapel)  t o  be present  a t  weddings i n  
t h a t  b u i l d i n g  and may c e r t i f y  h i s  name and address  t o  t h e  
Registrar General  and t h e  l o c a l  s u p e r i n t e n d e n t  registrar.  

58. Except i n  t h e  case of Roman C a t h o l i c  chapels :  see fn.  54 above .  
59. See para .  64. 
6 0 .  Marr iage  A c t  1949, s . 4 3 .  

A s  mentioned above,59 a l l  m a r r i a g e  ceremonies i n  a 

60 
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No p a r t i c u l a r  q u a l i f i c a t i o n s  a r e  p r e s c r i b e d .  M a r r i a g e s  may then  
be solemnised i l l  a registered b u i l d i n g  i n  t h e  p r e s e n c e  of t h e  
du ly  cer t i f ied  a u t h o r i s e d  person o f  t h e  bu i ld ing  o r  o f  another  
registered b u i l d i n g  i n  t h e  same r e g i s t r a t i o n  d i s t r i c t  .61 
p r o v i s i o n s  r e l a t i n g  t o  a u t h o r i s e d  p e r s o n s  a l s o  have t h e  d e s i r a b l e  
consequence of r e l i e v i n g  t h e  c i v i l  a u t h o r i t i e s  of t h e  heavy 
burden of having t o  make a r e g i s t r a r  a v a i l a b l e  a t  e v e r y  marriage 
i n  a registered b u i l d i n g .  

These 

B C r i t i c i s m s  and P r o v i s i o n a l  P roposa l s  

The  need f o r  g r e a t e r  un i fo rmi ty  

69. Many of t h e  s a m e  criticisms as t h o s e  a p p l i e d  to 
p r e l i m i n a r i e s  app ly  e q u a l l y  t o  t h e  arrangements f o r  so l emni sa t ion .  
Once a g a i n  t h e r e  is no un i fo rmi ty  and che p r o l i f e r a t j o n  of t he  
many d i f f e r e n t  t y p e s  of marr iage ceremony is  not best  c a l c u l a t e d  
t o  e n s u r e  t h a t  i r r e g u l a r i t i e s  a r e  avoided so t h a t  “doubts  do n o t  
ar ise ,  e i ther  i n  t h e  minds of t h e  par t ies  o r  i n  t h e  community, 
about  who is marr ied and who is  The p r i n c i p a l  safeguards 
adopted by the  law a r e  p r e s c r i b e d  p l a c e s  f o r  so l emni sa t ion  of 
marr i age ,  prescribed pe r sons  t o  be p r e s e n t  a t  m a r r i a g e s  and 
p r e s c r i b e d  words t o  be used i n  t h e i r  c e l e b r a t i o n .  But from a l l  
of t h e s e , . Q u a k e r  and Jewish  weddings are exempt and i n  other- 
c a s e s  t h e  r equ i r emen t s  va ry  acco rd ing  t o  whether t h e  marriage is 
i n  a register o f f i c e ,  i n  a church o r  chape l  of t h e  Church of 
England, o r  i n  a registered b u i l d i n g  o f  ano the r  denomination. 
The  system i s  w a s t e f u l  of t h e  t i m e  of r e g i s t r a r s  s i n c e  they 
have t o  a t t e n d  m a r r i a g e s  n o t  only i n  r e g i s t e r  o f f i c e s  bu t  a l s o  
i n  registered b u i l d i n g s  which have no ‘ lauthorised pe r son” .  T h i s  
o b l i g a t i o n  t e n d s  t o  hamper t h e  r e c r u i t m e n t  o f  s t a f f  s i n c e  i t  is  
unde r s t andab ly  r ega rded  as a c o n s i d e r a b l e  burden, e s p e c i a l l y  

61. Marr iage A c t  1949, s .44(2) .  I .e.,  one a u t h o r i s e d  person p e r  
d i s t r i c t  cou ld  i n  theo ry  a c t  a t  weddings i n  a l l  r e g i s t e r e d  
b u i l d i n g s  i n  t h a t  d i s t r i c t .  I n  p r a c t i c e ,  however, each sect 
h a s  i t s  own a u t h o r i s e d  person o r  re l ies  on t h e  presence of a 
r e g i s t r a r .  But a s i n g l e  a u t h o r i s e d  person may ac t  i n  r e s p e c t  
of a number o f  d i f f e r e n t  churches  o r  chapels  o f  t h e  same sect .  

6 2 .  See p a r a .  3 above. 
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i n  r e l a t i o n  t o  weddings on Sa turday  a f t e r n o o n s ,  Sundays,  and 
p u b l i c  h o l i d a y s .  I t  c a n  a l s o  inconvenience the p u b l i c  s i n c e  
t h e  t i m e s  a v a i l a b l e  f o r  weddings a r e  t o  some e x t e n t  l i m i t e d  
by t h e  a v a i l a b i l i t y  of r e g i s t r a r s .  Moreover,  t h e  m i x t u r e  of  
c i v i l  p r e l i m i n a r i e s  handled by t h e  s u p e r i n t e n d e n t  r e g i s t r a r  
and r e l i g i o u s  ceremonies  a r ranged  w i t h  the r e l i g i o u s  body adds 
c o m p l i c a t i o n s  and i s  l i a b l e  t o  cause  confus ion .  

70. T h e r e  i s  no doubt  t h a t  t h e  s i m p l e s t  and most e f f e c t i v e  
method of meet ing these c r i t i c i s m s  would be t o  f o l l o w  t h e  
example of many o t h e r  c o u n t r i e s  by making a c i v i l  ceremony 
compulsory,  a l l o w i n g  i t  t o  be fo l lowed by a r e l i g i o u s  s e r v i c e  
i f  t h e  p a r t i e s  w i s h . 6 3  T h i s  would be a l o g i c a l  s e q u e l  t o  our  
p r e v i o u s  proposa l  t h a t  c i v i l  p r e l i m i n a r i e s  should be u n i v e r s a l  
and,  s i n c e  c i v i l  r e g i s t r a t i o n  i s  a l r e a d y  compulsory, would 
produce uni formi ty  throughout  t h e  whole marr iage f o r m a l i t i e s .  
I t  would a l s o  have t h e  r e s u l t  t h a t  Church of England clergymen 
would no longer  be bound, a s  they a r e  a t  p r e s e n t  ( e x c e p t  i n  
t h e  c a s e  of d ivorced  persons)-6ft t o  marry any O f  t h e i r  nominal 
p a r i s h i o n e r s  even though they a r e  n o t  church-goers and simply 
r e g a r d  t h e  church a s  a more impress ive  and p r e s t i g i o u s  venue 
f o r  a s o c i a l  o c c a s i o n  t h a n  a r e g i s t e r  o f f ice .  On t h i s  ground 
i t  would c e r t a i n l y  have t h e  suppor t  o f  some church-goers .  But 
i t  i s  our  impress ion  t h a t  i t  would be l i k e l y  t o  a r o u s e  s t rong-  
o p p o s i t i o n  from t h e  m a j o r i t y  of m i n i s t e r s  both of t h e  Church of 
England and of o t h e r  denominat ions,  and from the g e n e r a l  publ ic .  6 5  

63 .  

64. Matrimonial  Causes  Act 1965, s . 8 ( 2 ) .  

65 .  

T h i s  i s  a l r e a d y  p e r m i s s i b l e  a f t e r  a c i v i l  wedding: 
para .  6 4 ,  f n .  46. 

T h e  Kilbrandon Committee took t h e  same view: Cmnd. 401 1 ,  
p a r a s .  106-108. But f o r  a c r i t i c i sm by Prof .  T.U. Smith, Q.C., 
see 1969 S.L.T. (News) 189. It should  be emphasized t h a t  w e  
are  not  t h i n k i n g  of  t h e  extreme s o l u t i o n s  r e j e c t e d  i n  Marr iage  
Divorce and t h e  Church, t h e  r e c e n t l y  publ ished Repor t  of t h e  
Commission a p p o i n t e d  by t h e  Archbishop of C a n t e r b u r y  t o  p r e p a r e  
a s ta tement  on t h e  C h r i s t i a n  D o c t r i n e  of Marriage (S.P.C.K. 
1971, see p a r a s .  133-1771, under  which t h e  c i v i l  s o l e m n i s a t i o n  
would be t h e  r e g i s t r a t i o n  of a m a r r i a g e  c o n t r a c t  l ead ing  t o  a 
d i s s o l u b l e  union  and t h e  Church marr iage  would b e  i n d i s s o l u b l e ,  
o r  under  w h i c h  t h e  S t a t e  would leg is la te  f o r  t w o  d i f ' f e r e n t  k i n d s  
o f  marr iage  - a d i s s o l u b l e  c i v i l  one  and an  i n d i s s o l u b l e  Cliurch 
one. 

see above, 
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Moreover,  i f  a l l  tlie marriages w h i c h  a r e  a t  p r e s e n t  Ce leb ra t ed  

i n  c h u r c h e s ,  c h a p e l s  and registered b u i l d i n g s  had t o  b e  
channe l l ed  i n t o  register o f f i ces  t h e i r  accommodation would be 

i n a d e q u a t e  and some i n c r e a s e  of s t a f f  would a l s o  be e s s e n t i a l .  
Hence, a l though  we i n v i t e  v i e w s  on t h e  adop t ion  of t h i s  

s o l u t i o n ,  i t  i s  ou r  impress ion  t h a t  i t  w i l l  not f i n d  f avour  
u n l e s s ,  a t  any r a t e ,  no o t h e r  s a t i s f a c t o r y  reform of t h e  p resen t  
arrangements  i s  p o s s i b l e .  Accordingly,  w e  t u r n  t o  a 
c o n s i d e r a t i o n  of less  extreme mcasures.  A s  w e  have s a i d ,  t h e  
p r e s e n t  arrangements  f o r  so l emnisa t ion  of marr iage place . 

emphasis o n  p r e s c r i b e d  p l a c e s ,  pe r sons ,  words arid h o u r s ,  and 
i t  i s  convenient  t o  take each o f  these  i n  t u r n .  

P r e s c r i b e d  places of so l emnisa t ion  

71 ~ . The f i rs t  q'destion f o r  c o n s i d e r a t i o n  .is whet.her c e l e b r a t i o n  
of marriages should c o n t i n u e  t o  be c o n f i n e d  i n  g e n e r a l  t o  register 
o f f i c e s ,  chu rches  and c h a p e l s  of t h e  Church of England and t o  
o t h e r  p l a c e s  o f  worsh ip  r e g i s t e r e d  for t h e  s o l e m n i s a t i o n  of 
marriage. There is  no such r e s t r i c t i o n  unde r  S c o t t i s h  law and 
t h e  Kilbrandon Committee recommended t h a t  i L  shou ld  n o t  be 
in t roduced  t h e r e  and t h a t ,  indeed ,  a r e g i s t r a r  shou ld  b e  
pe rmi t t ed  t o  cel cbrate mar r i ages  o u t s i d e  his Moreover, 
there i s  no such r e s t r i c t i o n  i n  t h e  case o f  Quaker a n d  Jewish 
weddings i n  England and i t s  absence does not  seem to  have l e d  
t o  any d i f f i c u l t y  o r  abuse .  These,  o n  the  f a c e  of i t ,  are 
powerful  r e a s o n s  i n  f a v o u r  of i t s  repeal. On f u r t h e r  s c r u t i n y ,  
however, t hey  do  n o t  a p p e a r  t o  u s  t o  be so poiverful a s  f irst  
appea r s .  I n  t h i s  r e s p e c t  S c o t t i s h  and  Engl ish t r a d i t i o n s ' h a v e  
long  d ive rged  and t h e r e  d.oes not  seem t o  be any overwhelming 
r e a s o n  f o r  u n i f o r m i t y  between t h e  two c o u n t r i e s  i n  t h i s  p a r t i c u l a r  
r e s p e c t .  
r e s t r i c t i o n s  on t h e  c e l e b r a n t s  of weddings,  and a t  p r e s e n t  t h e s e  
are l i m i t e d  t o  registrars and t o  m i n i s t e r s  of C h r i s t i a n  
 denomination^,^^ 

S c o t t i s h  law h a s  placed much greater  emphas i s  on 

The Kilbrandon Coinmittee i n  reconunending an  

66. Cmnd. 401 1 ,  p a r a s .  122-123. But it appea r s  ' t h a t  t hey  only had  i n  
mind c i r cums tances  s i m i l a r  t o  t h o s e  now covered by t h e  Mar r i age  
( R e g i s t r a r  G e n e r a l ' s  Licence) A c t  1970. 

67.  Ibid., p a r a s .  103-107. Some 132 d i f f e r e n t  C h r i s t i a n  denominations 
are l i s t e d  i n  Sco t l and :  ibid., p a r a .  104. A s  i n  England there  i s  
a n  e x c e p t i o n  f o r  mar r i ages  a c c o r d i n g  t o  t h e  u s a g e s  of t h e  Quake r s  
o r  Jews. 



e x t e n s i o n  t o  m i n i s t e r s  of o t h e r  r e l i g i o n s ,  coupled t h i s  with 
recommendations f o r  s t i l l  c i o s e r  c o n t r o l  of t h e  r i g h t  t o  a c t  
a s  ce lebrant .68  
of  such c o n t r o l  o v e r  c e l e b r a n t s  ( a s  opposed t o  " a u t h o r i s e d  
persons" i n  r e s p e c t  of t he i r  f u n c t i o n s  as  such)69 i s  d e s i r a b l e  
i n  England and Wales or t h a t  i t  would be a c c e p t a b l e  t o  t h e  
r e l i g i o u s  bodies .  Nor do  w e  t h i n k  t h a t  t h e  absence of any 
evidence of abuse i n  t h e  case of marriages of Quakers and Jews, 
sects which have long  been es tab l i shed  i n  t h i s  c o u n t r y ,  i s  
n e c e s s a r i l y  a sound r e a s o n  f o r  e x t e n d i n g  a l i k e  c o n c e s s i o n  t o  
o t h e r  sects many of  w h i c h  a r e  newly e s t a b l i s h e d  h e r e  and some 
of which do n o t  have long-standing t r a d i t i o n s  or have t r a d i t i o n s  
which are d i f f e r e n t  from o u r s .  

72. A s  we s e e  i t ,  t h e  r e s t r i c t i o n  of f a c i l i t i e s  t o  m a r r y  t o  
p r e s c r i b e d  p l a c e s  h a s  p o s i t i v e  advantages .  It  h e l p s  t o  avoid 
c l a n d e s t i n e  and i r r e g u l a r  marr iages  by . e n s u r i n g  t h a t  weddings 
take p l a c e  i n  b u i l d i n g s  which a r e  known t o ,  and r e c o g n i s e d  i n ,  
t h e  community a s  p l a c e s  where' m a r r i a g e s  can  l a w f u l l y  take place.  
And i t  p r e c l u d e s  any p o s s i b i l i t y  of s e t t i n g  up commercial  
"marr iage p a r l o u r s "  w h i c h ,  we  t h i n k ,  m o s t  people would regard .  
as  a n  u n d e s i r a b l e  development.  Accord ingly ,  we p r o v i s i o n a l l y  
recommend t h a t  t h e  r e s t r i c t i o n  of marriages t o  p r e s c r i b e d  p laces  
should remain. 

73. N e v e r t h e l e s s  we t h i n k  t h a t  c e r t a i n  changes i n  t h e  present  
r u l e s  would be des i rab le  i n  r e l a t i o n  t o  " r e g i s t e r e d  bui ld ings" .  
I n  t h e  f i r s t  p l a c e  w e  doubt  w h e t h e r  any  u s e f u l  purpose  i s  s t i l l  
served by r e t a i n i n g  t h e  d u a l  requirement  of "recording1 '  under 
t h e  P l a c e s  of R e l i g i o u s  Worship A c t  1855 followed by r e g i s t r a t i o n  
under  t h e  Marr iage A c t .  The main r e a s o n  why t h e  former  s t e p  
i s  taken  i s  because i t  i s  a n  e s s e n t i a l  p re l iminary  t o  t h e  l a t t e r .  
Never the less ,  a s  Lord Denning, M.R., p o i n t e d  out  i n  &. v. Regis t ra r  
General  e x  p a r t e  S e ~ e r d a l , ~ '  i t  c o n f e r s  c e r t a i n  o t h e r  p r i v i l e g e s ,  

6 8 .  Ibid., p a r a s .  114-116. 
69. See p a r a s .  89 and 9 0  below. 
70. See para .  66 above. 

71. [ I9701 2 Q.B. 697, C . A . ,  a t  p.704. 

We are not  convinced t h a t  t h e  i n t r o d u c t i o n  
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f o r  example, exemption from ra tes72  and from t h e  o b l i g a t i o n  t o  
register w i t h  t h e  C h a r i t y  Commissioners .73 
it., t h e  fac t  t h a t  t h e  R e g i s t r a r  Genera l  h a s  recorded  a bui ld ing  
as  a p l a c e  of r e l i g i o u s  worship cannot  b e  d e c i s i v e  i n  de te rmining  
whether  it i s  e n t i t l e d  t o  these o t h e r  p r i v i l e g e s ;  i t  would be 
a n  e x t r a o r d i n a r y  anomaly i f  i t  were, f o r  t h e  Registrar General 
makes no claim t o  be a n  a r b i t e r  on exemption from rates  o r  from 
t h e  j u r i s d i c t i o n  of  t h e  C h a r i t y  Commissioners. I t  would be 
absurd  i f  h i s  d e c i s i o n ,  taken wi th  quite d i f f e r e n t  c o n s i d e r a t i o n s  
i n  v i e w ,  should ,  i f  f a v o u r a b l e ,  bind t h e  r a t i n g  a u t h o r i t y  and t h e  
C h a r i t y  Commissioners who were not  p a r t i e s  t o  h i s  d e c i s i o n  and 
cannot  a p p e a l  a g a i n s t  i t .  N e v e r t h e l e s s ,  record ing  by t h e  
R e g i s t r a r  Genercll i s ,  a t  p r e s e n t ,  a n  e s s e n t i a l  p r e l i m i n a r y  t o  
o b t a i n i n g  these exemptions and, i n  p r a c t i c e ,  cogent  evidence of 
e n t i t l e m e n t .  It seems t o  u s  anomalous t h a t  t h i s  s h o u l d  be so. 
Although t h i s  i s  n o t  s t r i c t l y  w i t h i n  o u r  terms of  r e f e r e n c e ,  we 
would, t h e r e f o r e ,  e x p r e s s  t h e  hope t h a t ,  i f  r e c o r d i n g  under  t h e  
1855 A c t  h a s  t o  be r e t a i n e d  f o r  t h e s e  o f h e r  purposes ,  t h e  
r e c o r d i n g  could be by some more a p p r o p r i a t e  a u t h o r i t y .  We t h i n k  
t h a t  t h e  Registrar Genera l  should s imply  be r e q u i r e d  t o  r e g i s t e r  
p l a c e s  where marr iages  can  be c e l e b r a t e d  on being s a t i s f i e d  t h a t  
t h e  o ther  c o n d i t i o n s  i n  s e c t i o n  41 o f  t h e  Marriage A c t  a r e  . 

f u l f i l l e d .  T h i s  would s i m p l i f y  t h e  procedure and c o n f i n e  the 
Registrar G e n e r a l ' s  role t o  one leg i t imate ly  related to h i s  

f u n c t i o n s .  

74. U n f o r t u n a t e l y ,  i t  would n o t  r e l i e v e  him of  t h e  d i f f i c u l t  ' .  

and embarrass ing  task74- of dec id ing  ( s u b j e c t  t o  review by the 
c o u r t  i f  h i s  d e c i s i o n  is  adverse)  whether  a p a r t i c u l a r  place i s  
a p l a c e  of p u b l i c  r e l i g i o u s  worship.  But so  long a s  r e l i g i o u s  
marr iages  c o n t i n u e  t o  be l e g a l l y  recognised  we see no a l t e r n a t i v e  
t o  l e a v i n g  him w i t h  some such r o l e .  Whether, a s  i n  England, t h e  
emphasis i s  on t h e  p l a c e  of r e l i g i o u s  worship o r ,  a s  t h e  

As w e  unders tand  

72. Genera l  Rate  A c t  1967, s. 3 9 ( 2 ) ( a ) .  See a l s o  Highways Act 1959, 

73. C h a r i t i e s  A c t  1960, s. 4 ( 4 )  and ( 9 ) .  
74. See para .  67 above. 

s. 184 exempting from expenses of p r i v a t e  s t reet  works. 
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Kilbrandon Committee recommend i n  r e s p e c t  of Sco t l and ,  on t h e  
marr iage be ing  c e l e b r a t e d  by a r e l i g i o u s  i n s t i t ~ t i o n , ~ ~  some- 
one h a s  t o  dec ide  whe the r  a p a r t i c u l a r  sect i s  a r e l i g i o n  o r  
not  and i t  is  t h i s  t h a t  c o n s t i t u t e s  t h e  d i f f i c u l t  and 
embarrassing p a r t  of t h e  t a s k .  Although, a s  we. have s a i d ,  w e  
do no t  r ega rd  t h e  Registrar General o r  a c o u r t  a s  a p a r t i c u l a r l y  
a p p r o p r i a t e  judge o f  t h e  meaning of " t h e  chameleon word 
' r e l i g i o n '  o r  ' r e l i g i o u s ' f f 7 5  we a r e  u n a b l e  t o  suggest  any  o t h e r  
person o r  body which would be l i k e l y  t o  be both b e t t e r  q u a l i f i e d  
and a s  g e n e r a l l y  a c c e p t a b l e .  Nor was t h e  Kilbrandon Committee 
a b l e  t o  sugges t  any a l t e r n a t i ~ e . ~ ~  
views,  o u r  p r o v i s i o n a l  conc lus ion  i s  t h a t ,  i f  r e l i g i o u s  marriages 
a r e  r e t a i n e d ,  s o  must t h e  p re sen t  r o l e  o f  the  R e g i s t r a r  General 
and t h e  c o u r t s  i n  d e c i d i n g  what is a r e l i g i o n .  

75. I t  h a s  been sugges t ed ,  however, t ha t  a l though i t  may be 
necessary t o  r e t a i n  t h e  l i m i t a t i o n  t o  p l a c e s  where  r e l i g i o u s  
observances t a k e  p l a c e ,  t h e r e  i s  no need t o  have t h e  s t r i c t e r  
l i m i t a t i o n  t o  r e l i g i o u s  worship.  A s  we have seen,77 t h i s  has  
been he ld  t o  require t h a t  t h e  p l a c e  is  used f o r  r e v e r e n c e  o r  
v e n e r a t i o n  o f  a supreme be ing  o r  e n t i t y .  Th i s  c l e a r l y  precludes 
bod ies  such as the humanists  from having t h e i r  b u i l d i n g s  
r e g i s t e r e d  for marr i ages .  I t  a l s o ,  a s  we have seen,  excluded 
t h e  S c i e n t o l o g i s t s .  Both,  however, would probably be excluded 
anyway on t h e  b a s i s  t h a t  t hey  p r a c t i s e  a philosophy rather than 
a r e l i g i o n .  On t h e  o t h e r  hand there undoubtedly are r e l i g i o n s  
which  everyone would r e c o g n i s e  a s  such b u t  which do n o t  be l i eve  
i n  a supreme being78 and t h e r e  may be o t h e r s  which do ,  b u t  which 

Hence, a l though w e  i n v i t e  

75. 

76. 
77. 
78. 

p e r  Winn, L . J .  i n  &. v.  R e g i s t r a r  Gene ra l ,  e x  p a r t e  Segerdal 
[1970] 2 Q.B. 697 a t  708. H e  con fes sed  t h a t :  "I do not f e e l  

w e l l  q u a l i f i e d  t o  d i s c u s s  r e l i g i o n  o r  r e l i g i o u s  t o p i c s .  I 
t h i n k  there a r e  two ways i n  which one may be somewhat d i s -  
q u a l i f i e d  f o r  d i s c u s s i o n  of such t o p i c s .  The one  is i f  one is 
p a r t i c u l a r l y  r e l i g i o u s  i n  the s e n s e  of being p a r t i c u l a r l y  
o b s e r v a n t  of t h e  p r o c e s s e s  and r i t u a l s  of a p a r t i c u l a r  c u r r e n t  
r e l i g i o n .  The o t h e r  i s  i f  one is pre-condi t ioned by a c e r t a i n  
amount of s tudy  o f  p re -Chr i s t i an  r e l i g i o n s  o r  r e l i g i o u s  
s u p e r s t i t i o n s  towards t h i n k i n g  o f  r e l i g i o n  i n  a v e r y  general  a n d  
wide sense ;  . . . I 1  

Cmnd. 4011, p a r a s .  115, 116. 
P a r a .  67 above. 
I t  w a s  d o u b t l e s s  w i t n  t h i s  i n  mind t h a t  two of t h e  judges i n  t h e  
" S c i e n t o l o g i s t "  case w e r e  c a r e f u l  n o t  t o  refer to  worship of Ita 
supreme being" o n l y ,  b u t  included "any e n t i t y  o r  b e i n g  o u t s i d e  
t h e i r  own body and l i fe"  ( p e r  Winn, L.J., a t  709) and "object"  
(Buckley, L.J., a t  709) .  
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do not  worship h i m  a t  t h e i r  meet ings.  Hence, w e  are  bound t o  
say  t h a t  we a r e  n o t  a l t o g e t h e r  happy about  t h e  r e t e n t i o n  of 
t h e  emphasis on "worship" and we s h a l l  welcome v iews  on w h e t h e r  

a bet ter  formula c a n  be found. The Kilbrandon Committee d e a l t  
w i t h  t h i s  problem by proposing t h a t  a "church" s h o u l d  be 
e n t i t l e d  t o  c e l e b r a t e  marr iages  s u b j e c t  t o  t h e  observance  of 
c e r t a i n  f o r m a l i t i e s ,  t h e  word "church" meaning 

"an i n s t i t u t i o n  which  carr ies  on t h e  r e l i g i o u s  work 
of  t h e  denominat ion whose name it bears. On t h e  
one hand, t h e  r e l i g i o n  need n o t  be C h r i s t i a n ,  and 
o n  t h e  o t h e r  hand, bodies  i n c o r p o r a t e d  mere ly  Tor 
charitable or p h i l o s o p h i c a l  purposes  may f i n d  them- 
s e l v e s  excluded" .79 

The Committee a d m i t t e d  t h a t  a f o r m u l a t i o n  .on these l i n e s  would 
be l i k e l y  t o  give rise t o  c o n t r o v e r s y  b u t  thought t h a t  t h i s  
could  be s a t i s f a c t o r i l y  reso lved  by t h e  R e g i s t r a r  Genera l  s u b j e c t  
t o  a n  appea l  t o  t h e  cour t s .79  
" r e g i s t e r e d  b u i l d i n g " ,  any test which r e t a i n e d  t h e  element  of 
r e l i g i o u s  observance b u t  rejected t h a t  o f  worship would,  we t h i n k ,  
r e s u l t  i n  s u b s t i t u t i n g  f o r  "usua l  p l a c e  of p u b l i c  r e l i g i o u s  
worshi'pff some such e x p r e s s i o n  a s  " u s u a l  p lace  a t  which  members 
o f  a r e l i g i o u s  denomination p u b l i c l y  assemble t o  conduct  the  
r i t es  of  t h e i r  r e l i g i o n " .  We have no doubt,  however, t h a t  t h i s  
would make t h e  t a s k  of t h e  R e g i s t r a r  General  and t h e  c o u r t s -  
somewhat more d i f f i c u l t ;  r e l i g i o u s  worship does a t  least  provide  
some o b j e c t i v e  c r i t e r i o n  even i f  i t  is not  a whol ly  s a t i s f a c t o r y  
one. Hence, u n l e s s  a more s a t i s f a c t o r y  formu1.a i s  suggested i n  
t h e  c o u r s e  of c o n s u l t a t i o n s  on t h i s  Working Paper ,  we i n c l i n e  t o  
t h e  view t h a t  " r e l i g i o u s  worship" s h o u l d  be r e t a i n e d .  Neverthe- 
less w e  t h i n k  t h a t  i t  i s  eminent ly  d e s i r a b l e  c h a t  England and 
S c o t l a n d  should n o t  adopt  tests which might lead  t o  some s e c t s  
be ing  recognised a s  r e l i g i o f s i n  t h e  one  country b u t  n o t  i n  the 
o t h e r .  

76.  I n  any event  w e  do not  t h i n k  t h a t  t h e r e  j.s a n y  c a s e  f o r  
going wholly o u t s i d e  t h e  ambit of r e l i g i o n  so  a s  t o  e n a b l e  any 
body of  persons ,  who r e g u l a r l y  assemble t o g e t h e r  f o r  any purpose,  

Adapted t o  t h e  E n g l i s h  concept o f  

79. Cmnd. 4011, p a r a .  115. 
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t o  c e l e b r a t e  mar r i ages  between t h e i r  members. I t  seems t o  us  
t h a t  t h e  unde r ly ing  i n t e n t i o n  of t h e  Mar r i age  Acts h a s  always 
been 

( a )  t o  p rov ide  t h e  means by which those  who wish  to 
a s s o c i a t e  w i t h  t h e i r  mar r i age  t h e  r e l i g i o u s  
r i tes  o f  t h e i r  p a r t i c u l a r  f a i t h  may have such a 
ceremony, normally i n  t h e  b u i l d i n g  i n  which  they 
u s u a l l y  worsh ip ,  and 

( b )  t o  p rov ide  a n  a l t e r n a t i v e  system of c i v i l  o r  non- 
r e l i g i o u s  mar r i ages  f o r  t h o s e  who, f o r  any 
reason,  do no t  want a r e l i g i o u s  ceremony and f o r  
t h i s  purpose t o  provide o f f i c i a l  mar r i age  
b u i l d i n g s  ( r e g i s t e r  o f f i c e s ) .  

There seems t o  be no c a s e  f o r  a l ' c i v i l  marriage" o u t s i d e  t h e  
r e g i s t e r  o f f i c e .  There  have been s u g g e s t i o n s  t h a t  such marriages 
should be pe rmi t t ed  i n  p r i v a t e  houses  o r  i n  h o t e l s  because. the 
accommodation which l o c a l  a u t h o r i t i e s  have provided f o r  c i v i l  
mar r i ages  i s  u n s a t i s f a c t o r y .  The c o m p l a i n t s  appear  i n  some 
a r e a s  t o  be j u s t i f i e d .  But we t h i n k  t h e  r i g h t  remedy is  an 
improvement i n  t h e  q u a l i t y  of r e g i s t e r  o f f i c e s .  The rooms i n  
which mar r i ages  a r e  solemnised and t h e i r  su r round ings  should 
be i n  keeping w i t h  t h e  solemnity and importance of t h e  occasiori. 
The R e g i s t r a r  Gene ra l  and t h e  A s s o c i a t i o n s  of Local A u t h o r i t i e s  
have f o r  some y e a r s  and w i t h  some s u c c e s s  been t r y i n g  t o  r a i s e  
s tandards. .  These e f f o r t s  should c o n t i n u e  and be i n t e n s i f i e d .  
I t  is perhaps p r i m a r i l y  f o r  l o c a l  peop le  to pres s  f o r  h ighe r  
s t a n d a r d s  i n  backward a r e a s .  

77. W e  do t h i n k ,  however, t h a t  t h e  p r e s e n t  c o n d i t i o n  t h a t  
every registered b u i l d i n g  should be a " sepa ra t e"  one is  
unnecessa ry .  It h a s  a l r e a d y  been r e l a x e d  i n  the  c a s e  o f  Roman 
C a t h o l i c  chapels ,80 b u t  i t  remains i n  o t h e r  cases  and ope ra t e s  
u n f a i r l y  a g a i n s t  some o f  t h e  s m a l l e r  denominations who may use 
p a r t  o n l y  of a b u i l d i n g  a s  t h e i r  p l a c e  o f  worship. Moreover, 
i n  c i t y  c e n t r e s  t h e r e  is  a tendency f o r  p l a c e s  of w o r s h i p  of 

80. Marr iage A c t  1949, s.41(7). 
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even t h e  l a r g e r  denominations t o  be inco rpora t ed  i n  what i s ,  
by normal tests,  p a r t  o f  a b u i l d i n g  t h e  rest of which is used 
f o r  o t h e r  purposes.  A s  a r e s u l t ,  t h e  boundaries  o f  what can 
be regarded a s  " s e p a r a t e  bu i ld ings"  have,  i n  p r a c t i c e ,  had t o  
be somewhat a r t i f i c i a l l y  extended. 

78. F i n a l l y ,  we t h i n k  t h a t  t h e  wording of t h e  Mar r i age  A c t  
might be amended so as  t o  a l low m a r r i a g e s  t o  t a k e  p l a c e  w i t h i n  
t h e  c u r t i l a g e  of a r e g i s t e r e d  b u i l d i n g  al though n o t  i ndoor s  
under  i t s  roof .  T h i s  is  p a r t i c u l a r l y  important  i f  t h e  concept 
of r e g i s t e r e d  b u i l d i n g  is  t o  be extended t o  Jewish  weddings, a 
q u e s t i o n  exp lo red  i n  paragraphs 81 and 82. We a r e  informed 
t h a t  t r a d i t i o n a l l y  Jewish  mar r i ages  w e r e  solemnised o u t  of 
door s  and t h a t  some Orthodox J e w s  c l i n g  t o  t h i s  p r a c t i c e .  We 
see no reason why a mar r i age  i n  the garden of a synagogue 
should n o t  be r ega rded  a s  t a k i n g  p l a c e  i n  t h e  synagogue o r  why 
o t h e r  r e l i g i o u s  b o d i e s  should not  be a b l e ,  i f  t h e y  wi sh ,  t o  
c e l e b r a t e  mar r i ages  i n  t h e i r  churchya rds  or  ga rdens  of t h e i r  
c h a p e l s .  Fa r  from promoting c l a n d e s t i n i t y  t h i s  would make t h e  
mar r i age  s t i l l  more p u b l i c .  

79. 
g e n e r a l  r u l e  t h a t  mar r i ages  must b e  c e l e b r a t e d  i n  t h e  pa r i sh  o r  
d i s t r i c t  i n  which one of t h e  p a r t i e s  r e s i d e s .  The o b j e c t  of 
t h i s  was, no doubt ,  t o  avoid c l a n d e s t i n i t y  and t o  a l l o w  f o r  
p o s s i b l e  o b j e c t i o n s  t o  t h e  marr iage by ensu r ing  t h a t  t h e  p a r t i e s  
wed i n  t h e  a r e a  where one a t  l e a s t  was well. known. But i n  
p r a c t i c e ,  t h e  requirement  can i n  some cases d e f e a t  i ts own 
o b j e c t .  Where p a r t i e s  wish t o  marry i n  a church o r  register 
o f f i c e  o u t s i d e  t h e i r  p l a c e  of r e s i d e n c e ,  because i t  is  more 
f a s i o n a b l e ,  b e a u t i f u l  o r  conven ien t ,  t h e y  may ' a c q u i r e '  a 
r e s i d e n t i a l  q u a l i f i c a t i o n ,  r e a l  o r  fa lse ,  i n  t h e  d e s i r e d  a rea .  
The p r o p o s a l s  made i n  t h e  fo rego ing  P a r t  2 of t h i s  Pape r  a r e  
designed t o  p reven t  t h i s  and t o  e n s u r e  t h a t  n o t i c e  is given on ly  
i n  t h e i r  t r u e  p l a c e  o f  res idence.82 But a l though i t  is  u n l i k e l y  
t h a t  p a r t i e s  w i l l  b e  tempted t o  s e e k  t o  evade t h i s  requirement 

As we have seen,81 t h e  p r e s e n t  r equ i r emen t s  r e s u l t  i n  t h e  

81. Pa ra .  63 above. 
82. P a r a s .  29-32 above. 
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s o  long a s  i t  i s  l i m i t e d  t o  t h e  p l a c e  where n o t i c e  is t o  be given,  
t hey  would undoubtedly f i n d  i t  irksome and seek t o  evade  i t  i f  

a p p l i e d  t o  t h e  p l a c e  of c e l e b r a t i o n  a l s o .  I n  ou r  view,  t h a t  
f u r t h e r  requirement  no longe r  f u l f i l s  any e s s e n t i a l  purpose.  
Under t h e  p r o p o s a l s  which w e  made i n  t h e  fo rego ing  p a r t  of 
t h i s  Pape r  p o t e n t i a l  o b j e c t o r s  t o  a mar r i age  w i l l  be a f fo rded  
f a r  b e t t e r  o p p o r t u n i t i e s  t h a n  they  have a t  p re sen t  e f f e c t i v e l y  
t o  v o i c e  t h e i r  o b j e c t i o n s .  The on ly  purpose t h a t  m i g h t  be 
se rved  by seek ing  t o  i n s i s t  t h a t  t h e  mar r i age  t a k e s  p l a c e  i n  
t h e  d i s t r i c t  where n o t i c e  i s  given would be t o  make i t  a l i t t l e  
e a s i e r  f o r  o b j e c t i o n s  t o  be made a t  t h e  las t  minute by making 
them d u r i n g  t h e  ceremony. I n  p r a c t i c e ,  however, t h i s  is  not 
something t h a t  i s  l i k e l y  t o  happen ( i t  is almost unheard of a t  
p r e s e n t ) .  Moreover, as  we have s a i d ,  t o  r e t a i n  t h e  p r e s e n t  r u l e  
would encourage e v a s i o n  of t h e  r equ i r emen t s  r e g a r d i n g  n o t i c e  and 
t h e r e f o r e  tend t o  d e f e a t  t h e  o b j e c t  o f  a l e r t i n g  p o t e n t i a l  
o b j e c t o r s .  Hence, we propose t h a t  t h e  p a r t i e s  should b e  allowed 
t o  marry a t  any church ,  r e g i s t e r e d  b u i l d i n g  or r e g i s t e r  o f f i c e  
s p e c i f i e d  i n  t h e i r  n o t i c e  i n  whatever d i s t r i c t  t h a t  may be - 
s u b j e c t ,  of cour se ,  t o  t h e  agreement of t h e  a p p r o p r i a t e  
a u t h o r i t i e s  i n  t h e  case of churches or r e g i s t e r e d  b u i l d i n g s .  

80. A s  r ega rds  Church of England weddings, i t  w i l l  be f o r  the  
Church t o  dec ide  whether  i t  w i s h e s  t o  ex tend  complete freedom Lo 
marry i n  any a u t h o r i s e d  Church o r  c h a p e l ,  sub jec t  t o  t h e  agreement 
of the  incumbent, o r  whether  i t  wi shes  t o  r e t a i n  t h e  p r e s e n t  
g e n e r a l  r u l e  t h a t  p a r i s h i o n e r s  should be married w i t h i n  t h e i r  
p a r i s h  and i t s  c o r o l l a r y  t h a t  the  incumbent i s  o b l i g e d  t o  marry 
them however nominal t h e i r  a s s o c i a t i o n  w i t h  the Church. We 
o u r s e l v e s  would f a v o u r  t h e  ab roga t ion  o f  both t h e  r u l e  and i t s  
c o r o l l a r y  a s  i n  t h e  c a s e  of c i v i l  mar r i ages  and t h o s e  of o the r  
denominations.  83 

P l a c e s  of so l emni sa t ion  of Quaker o r  Jewish  weddings 

31. One of ou r  main conce rns  throughout  t h i s  Pape r  i s  t o  seek 
t o  remove so f a r  a s  p o s s i b l e  t h e  p r e s e n t  d i f f e r e n c e s  between the  

8 3 .  The Archbishops'  Commission a l s o  f avoured  the  end of the 
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p r i v i l e g e s  accorded t o  d i f f e r e n t  r e l i g i o n s  i n  r e s p e c t  of 
mar r i ages .  A t  p r e s e n t  there  i s  a conspicuous c o n t r a s t  between 
Quaker and J e w i s h  weddings and a l l  o t h e r s .  I n  a d v o c a t i n g  t h a t  
these d i f f e r e n c e s  should be removed w e  should emphasize a t  t h e  
o n t s e t  t h a t  w e  a r e  n o t  sugges t ing  t h a t  t h e  s p e c i a l  p r i v i l e g e s  
of t h e  Quakers and J e w s  have i n  any way been abused; w e  a r e  
q u i t e  s a t i s f i e d  t h a t  they have not .  Our reasons a r e  simply 
t h a t  any form of d i s c r i m i n a t i o n  i n e v i t a b l y  breeds resentment 
on t h e  p a r t  of t h o s e  d i sc r imina ted  a g a i n s t  and t h a t  w e  f e e l  
t h a t  t h i s  is p a r t i c u l a r l y  r e g r e t t a b l e  i n  t h e  r e l i g i o u s  sphere.  
We have a l r e a d y  g i v e n  ou r  reasons why we be l i eve  t h a t  i n  p r i n c i p l e  
t h e  " r e g i s t e r e d  b u i l d i n g "  concept i s  a sound one and why we 
should be r e l u c t a n t  t o  see i t  d i s c a r d e d  a s  one of t h e  corner- 
s t o n e s  o f  ou r  system. The exc lus ion  o f  Quakers and Jews  from 
the normal r equ i r emen t s  was made when i t  was p rov ided  t h a t  
mar r i age  must t a k e  p l a c e  i n  a p l a c e  of worship of t h e  Church of 
England s i n c e  i t  was recognised t h a t  t h i s  was a requirement  w i t h  
w h i c h  t hey  could n o t  be expected t o  comply. When o t h e r  
denominations were al lowed t o  c e l e b r a t e  t h e i r  own mar r i ages ,  t h e  
o p p o r t u n i t y  was n o t  t a k e n  t o  put  a l l  denominations on t h e  same 
f o o t i n g .  Hence t h e  anomaly t h a t  t h e  r e g i s t e r e d  b u i l d i n g  concept 
s t i l l  h a s  no a p p l i c a t i o n  t o  Quakers and Jews. A s  a r e s u l t  it 
i s  d i f f i c u l t  t o  r e c o n c i l e  o t h e r  r e l i g i o n s  t o  t h e  con t inued  
a p p l i c a t i o n  t o  them of t h a t  concept .  We hope, t h e r e f o r e ,  t h a t  
t h e  Quake r s  and Jews  w i l l ,  i n  t h e  i n t e r e s t s  of i n t e r - r e l i g i o u s  
harmony, e a r n e s t l y  c o n s i d e r  whether t h e  " r e g i s t e r e d  bu i ld ing"  
concep t ,  i f  r e l axed  a s  proposed above,  could not  be extended 
t o  t h e i r  weddings. 

82. It seems t o  u s  t h a t  t h i s  should no t  p re sen t  any s e r i o u s  
d i f f i c u l t i e s .  The Quakers,  by t h e i r  own r u l e s ,  normally marry 
i n  a Meeting House o r  where t h e r e  is none, i n  a b u i l d i n g  where 
meet ings h a b i t u a l l y  t a k e  p l ace  and which i s  a d v e r t i s e d  a s  such. 
In t h e  l i g h t  of ou r  f o r e g o i n g  p r o p o s a l s  t h e r e  seems no reason 
why t h i s  should n o t  be r e g i s t e r e d  f o r  t h e  c e l e b r a t i o n  of mar r i ages .  
If t h a t  were agreed t h e r e  would be no need t o  r e t a i n  t h e  p r e s e n t  
s p e c i a l  c e r t i f i c a t e s  r e q u i r e d  i n  t he  case of a Quaker marriage.  84 

84. See  pa ra .  7 above. 
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J e w i s h  weddings a r e  normally c e l e b r a t e d  i n  synagogues. The 
ve ry  s m a l l  number t h a t  t a k e  p l ace  o u t  o f  door s  a r e  a l m o s t  
i n v a r i a b l y  i n  t h e  ga rden  a t t a c h e d  t o  t h e  synagogue and our 
recommendation i s  pa rag raph  78 would c o v e r  t h a t .  A f e w ,  
however, t a k e  p l a c e  i n  p r i v a t e  houses ,  h i r e d  h a l l s ,  hotels  o r  
r e s t a u r a n t s  - a l though  t h e  a u t h o r i t i e s  of .the synagogues now 
t a k e  f u l l  c o n t r o l  of and r e s p o n s i b i l i t y  f o r  the  p roceed ings .  
I t  i s  o n l y  i n  t h e i r  c a s e  t h a t ,  a s  we see it, t h e  e x t e n s i o n  of 
t h e  registered b u i l d i n g  concept  might c a u s e  d i f f i c u l t y .  W e  
q u e s t i o n ,  however, whe the r  i t  is  s t i l l  necessary t o  r e t a i n  the 
p o s s i b i l i t y  of these extra-synagogue weddings. I n  t h e  p a s t  i t  
may have been j u s t i f i e d  on t h e  b a s i s  t h a t  t h e r e  were f e w  
synagogues and t h o s e  f e w  w e r e  c o n c e n t r a t e d  i n  p a r t i c u l a r  a r eas .  
Hence, i n  days when t r a v e l  was more d i f f i c u l t ,  i t  w a s  unreason- 
a b l e  t o  expec t  J e w s  o u t s i d e  those a r e a s  to  t r a v e l  l o n g  d i s t a n c e s  
i n  o r d e r  t o  marry. T h i s  j u s t i f i c a t i o n  is now of much less 
weight  and i s ,  indeed,  w e i g h t i e r  i n  t h e  c a s e  of some o f  thC 
s m a l l e r  C h r i s t i a n  sects and,  f o r  example,  Moslems and S i k h s ,  
t han  o f  J e w s .  W e  hope, t h e r e f o r e ,  t h a t  t h e  a u t h o r i t i e s  of t h e  
v a r i o u s  Jewish denominat ions w i l l  f e e l  a b l e  t o  a g r e e  t h a t  t h e i r  
synagogues should be r e g i s t r a b l e  f o r  t h e  c e l e b r a t i o n  of marriages 
and t o  g i v e  up t h e  l i t t l e - u s e d  . p r i v i l e g e  o f  c e l e b r a t i n g  marriages 
e lsewhere.  

P l a c e s  of so l emni sa t ion  o f  Church of England ( o r  Church i n  
Wales) weddings 

83. We do not  c o n s i d e r  t h a t  there  is any need t o  b r i n g  Church 
of England marr iages  w i t h i n  t h e  r e g i s t e r e d  bu i ld ing  concep t .  
Except w i t h  t h e  d i s p e n s a t i o n  of an Archb i shop ' s  s p e c i a l  l i c e n c e ,  
such m a r r i a g e s  can be c e l e b r a t e d  on ly  i n  p a r i s h  c h u r c h e s  or i n  

85 c h a p e l s  l i c e n s e d  o r  a u t h o r i s e d  by t h e  b i s h o p  of t h e  d i o c e s e .  
These a r e  n o t i f i e d  t o  t h e  R e g i s t r a r  G e n e r a l  who p u b l i s h e s  a list 
of them. Hence t h e  pu rpose  of t h e  r e g i s t e r e d  b u i l d i n g  concept  
i s  a l r e a d y  served.  

85. Mar r i age  A c t  1949, ss. 20 and 21. 
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P r e s c r i b e d  persons a t  so l emnisa t ion  

84. The g e n e r a l  i n t e n t i o n  i m p l i c i t  i n  t h e  M a r r i a g e  Act a p p e a r s  
t o  be t h a t  a t  eve ry  wedding there s h a l l  be p r e s e n t  as  a minimum 

( a )  both p a r t i e s ,  
(b)  two w i t n e s s e s ,  
( c )  t h e  c e l e b r a n t ,  and 
(d)  a person a u t h o r i s e d  t o  undertake t h e  formalities 

86 r e g a r d i n g  r e g i s t r a t i o n  ( t h e  r e g i s t r a n t ) .  

I t  must be admi t t ed ,  however, t h a t  i f  t h i s  i s  t h e  i n t e n t i o n  it 
is  n o t  a r t i c u l a t e d  v e r y  c l e a r l y .  As r e g a r d s  ( a ) ,  i t  i s  nowhere 
e x p r e s s l y  s t a t e d  t h a t  both p a r t i e s  must be p e r s o n a l l y  present ,  
a l t hough  t h e  whole t e n o r  of t h e  l e g i s l a t i o n ,  and i n  p a r t i c u l a r  
t h e  p r o v i s i o n s  r e g a r d i n g  the  exchange of vows,87 makes i t  
abundant ly  c l e a r  t h a t  they must. As r ega rds  ( b )  t h e  presence 
of two w i t n e s s e s  a p p e a r s  t o  be r e q u i r e d  i n  the case of a l l  t y p e s  
of weddings. Concerning (c )  and ( d )  the  need 
f o r  s e p a r a t e  c e l e b r a n t s  and r e g i s t r a n t s  now a p p l i e s  o n l y  t o  
mar r i ages  i n  register o f f i c e s ,  where t h e  presence i s  s t a t u t o r i l y  
r e q u i r e d  of t h e  supe r in t enden t  r e g i s t r a r  (G c e l e b r a n t )  and t h e  
r e g i s t r a r  (s r e g i s t r a n t )  and t o  mar r i ages  i n  r e g i s t e r e d  
b u i l d i n g s  i f ,  b u t  o n l y  i f ,  t h e  c e l e b r a n t  i s  not  a n  au tho r i sed  
person.  The emphasis is, however, p l a c e d  on t h e  p re sence  of 
t h e  r e g i s t r a n t  r a t h e r  t h a n  t h a t  of a c e l e b r a n t ;  i t  is indeed 
on ly  i n  t h e  case o f  Church of England and r e g i s t e r  o f f i c e  
weddings t h a t  a c e l e b r a n t  qua c e l e b r a n t  i s  s t a t u t o r i l y  required.  

85.  I n  our  view, t h e  l e g i s l a t i o n  should emphasize still more 
empha t i ca l ly  t h a t  a t  every wedding of whatever t y p e  bo th  p a r t i e s  
must be p r e s e n t  i n  pe r son  and a t  t h e  same t i m e .  T h i s  is  not a 
p u r e l y  academic p o i n t .  Some E a s t e r n  sects r e f u s e  t o  a l l o w  
women i n  t h e i r  p l a c e s  o f  worship and one c a s e  h a s  b e e n  brought 
t o  ou r  a t t e n t i o n  where an  at tempt  ( f r u s t r a t e d  by t h e  r e g i s t r a r )  

8 6 .  W e  u s e  t h i s  neologism t o  d e s c r i b e  t h e  person who i s  r e s p o n s i b l e  
f o r  r e g i s t e r i n g  t h e  marr iage;  t h e  term "registrar" cannot b e  
used a s  t h a t  h a s  been pre-empted by one t y p e  o f  such person. 

8 7 .  S e e  pa ra .  64 above.  
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was made t o  celebrate a marr iage i n  t h e  r e g i s t e r e d  b u i l d i n g  of 
such a sect i n  the absence  of t h e  br ide .  

86. 
t o  make. 
c l a n d e s t i n i t y  and e n s u r e s  t h a t  ev idence  w i l l  be a v a i l a b l e  should 
any doub t s  a r i se  whe the r  t h e  marr iage w a s  p rope r ly  solemnised.  
I n  Sco t l and  i t  is s t a t u t o r i l y  provided t h a t  t h e  w i t n e s s  t o  a 

c i v i l  wedding must b e  aged 16 o r  ove r  and t h e  Kilbrandon Report 
recommended t h a t  t h i s  shou ld  apply t o  r e l i g i o u s  m a r r i a g e s  a l so .  
We t h i n k  t h a t  t h i s  is  a m a t t e r  which c a n  s a f e l y  be l e f t  t o  the 
good s e n s e  of c e l e b r a n t s  and r e g i s t r a n t s ;  there  i s  no g e n e r a l  
r u l e  p r e s c r i b i n g  a minimum age for w i t n e s s e s  and a s p e c i a l  r u l e  
f o r  t h i s  p a r t i c u l a r  case does  no t  appea r  t o  be j u s t i f i e d .  

87. On t h e  o t h e r  hand, we see no r e a s o n  f o r  a t t e m p t i n g  t o  
preserve t h e  remnants o f  t h e  r u l e  t h a t  there must be  s e p a r a t e  
pe r sons  to  perform t h e  f u n c t i o n s  o f  c e l e b r a n t  and r e g i s t r a n t .  
T h i s  r u l e  h a s  never  a p p l i e d  t o  Church of England weddings where 
t h e  p r e s i d i n g  m i n i s t e r  f u l f i l s  both f u n c t i o n s .  It has  never 
been a legal requirement  i n  r e l a t i o n  to  Quaker o r  J e w i s h  weddings 
w h e r e ,  indeed,  t h e r e  i s  no expres s  p r o v i s i o n  t h a t  t he re  should be 
p r e s e n t  e i ther  a c e l e b r a n t  or  a r e g i s t r a n t . 8 8  
n e c e s s a r i l y  a p p l i e s  t o  mar r i ages  i n  registered b u i l d i n g s  s i n c e .  
t h e  c e l e b r a n t  can  be, and o f t e n  is, t h e  "au tho r i sed  person".  
Only i n  the c a s e  of m a r r i a g e s  i n  register o f f i c e s  i s  i t  e s s e n t i a l  
f o r  two d i s t i n c t  o f f i c i a l s ,  t h e  s u p e r i n t e n d e n t  registrar and a 
r e g i s t r a r ,  t o  be p r e s e n t .  

88. As w e  see i t ,  t h e  a i m  should s imply  be t o  e n s u r e  t h a t  a t  
every wedding there i s  p r e s e n t ,  i n  a d d i t i o n  t o  t h e  p a r t i e s  and 
t h e  w i t n e s s e s ,  one o r  more persons q u a l i f i e d  p rope r ly  to 
s u p e r v i s e  t he  s o l e m n i s a t i o n  of t h e  m a r r i a g e  and t o  see t h a t  i t  
i s  du ly  registered. Whether t h i s  shou ld  be two d i f f e r e n t  persons 
or one and t h e  same p e r s o n  seems t o  u s  t o  be immater ia l .  I n  f a c t ,  
t h i s  aim a l r e a d y  a p p e a r s  t o  be achieved i n  p r a c t i c e  i n  t h e  case 
of a l l w e d i i n g s ,  i n c l u d i n g  Quaker and J e w i s h  ones. I n  t he  case 

As r e g a r d s  t h e  need f o r  two w i t n e s s e s ,  we have no proposals  
The need f o r  w i t n e s s e s  is a n  obvious p r e c a u t i o n  a g a i n s t  

88 

It no l o n g e r  

88. Cmnd. 4011, p a r a s .  124-125. 

67 



of Quaker weddings, w e  understand t h a t  one o r  more nominated 
members of t h e  S o c i e t y  of F r i ends  are  always p r e s e n t  t o  ensure 
t h a t  eve ry th ing  is  conducted i n  accordance wi th  t h e  r u l e s  of 
t h e  F r i e n d s ,  and t h a t  among those  p r e s e n t  w i l l  be t h e  r e g i s t e r -  
i n g  o f f i c e r  appo in ted  by t h e  S o c i e t y  f o r  t h e  d i s t r i c t  i n  which 
t h e  mar r i age  i s  s ~ l e m n i s e d . ~ ~  I n  the  case of J ewish  weddings, 
wherever they a r e  c e l e b r a t e d ,  t h e  synagogue t a k e s  f u l l  
r e s p o n s i b i l i t y  f o r  t h e  wedding and t h e  s e c r e t a r y  o f  t h e  synagogue 
is  r e s p o n s i b l e  for t h e  r e g i s t r a t i o n  of it9' and i s  always 
p r e s e n t  a t  i t .  T h i s  does no t  seem t o  d i f f e r ,  e x c e p t  i n  name, 
from t h e  concept  of t he  "au tho r i sed  person" r e q u i r e d  i n  the  c a s e  
of mar r i ages  i n  r e g i s t e r e d  b u i l d i n g s .  A s  we see i t ,  t h e  
nominal d i f f e r e n c e  i n  t h i s  r e s p e c t  between Quaker  and Jewish 
weddings and t h o s e  of o t h e r  r e l i g i o n s ,  could e a s i l y  be e r a d i c a t e d .  
A s  r e g a r d s  c i v i l  weddings,  we see no reason why t h e  l a w  need 
p rov ide  t h a t  a registrar be p r e s e n t  as  w e l l  a s  a supe r in t enden t  
registrar. We a p p r e c i a t e  t h a t  t h e r e  may be advan tages  i n  havi'ng 
a second person t o  unde r t ake  t h e  c l e r i c a l  work so t h a t  the 
s u p e r i n t e n d e n t  r e g i s t r a r  can c o n c e n t r a t e  on c o n d u c t i n g  the 
so l emnisa t ion  wi th  a p rope r  degree of d i g n i t y ,  b u t  w e  do not  
t h i n k  t h a t  t h e  law need provide t h a t  t h i s  second p e r s o n  must 
be a r e g i s t r a r .  

Authorised Dersons 

89. 
t o  e n s u r e ,  by i n s p e c t i n g  the  r e q u i r e d  documents, t h a t  t h e  proper  
p r e l i m i n a r i e s  have t a k e n  p l ace ,  t o  h e a r  t h e  s t a t u t o r y  words 
spoken, and g e n e r a l l y  t o  ensure t h a t  no p a t e n t  i r r e g u l a r i t i e s  
occur  and ( b )  t o  register t h e  mar r i age .  Although i n  t h e  case 
of most r e l i g i o u s  weddings t h e s e  f u n c t i o n s  a r e  f u l f i l l e d  by t h e  
c e l e b r a n t ,  i t  is  o n l y  i n  the  c a s e  of Church of England weddings 
t h a t  he must do so because t h e  Church a u t h o r i t i e s  c a n n o t  appo in t  

89. Marriage A c t  1949, s .53(b) .  
90. Ibid., s. 5 3 ( c ) .  The s t a t u t o r y  r e s p o n s i b i l i t y ,  however, i s  

t h a t  of t h e  s e c r e t a r y  of t h e  husband's  synagogue which w i l l  
n o t  n e c e s s a r i l y  be t h e  synagogue where t h e  marriage i s  
solemnised. We would have t h b u g h t  t h a t , i f  o u r  proposals  i n  
p a r a s .  81 and 82 a r e  accep ted ,  t h e  r e s p o n s i b i l i t y  should be 
t h a t  of t h e  s e c r e t a r y  of t h e  la t ter  synagogue. 

The f u n c t i o n s  of an a u t h o r i s e d  person a r e  ( a )  t o  be p r e s e n t  

I 
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a n  a u t h o r i s e d  person  or c a l l  upon a r e g i s t r a r .  We l a t e r  
sugges t  f o r  c o n s i d e r a t i o n  t h a t  they m i g h t  be empowered t o  do 

T h i s  s u g g e s t i o n  i s  made p r i m a r i l y  i n  o r d e r  t h a t  over- 
worked incumbents might be r e l i e v e d  o f  t h e  a d m i n i s t r a t i v e  d e t a i l s  
o f  a c t i n g  a s  r e g i s t r a n t  and it is  convenient  t h e r e f o r e  t o  postpone 
a d i s c u s s i o n  ot' t h i s  s u g g e s t i o n  t o  t h e  next  p a r t  o f  t h i s  Paper. 
I n  t h e  c a s e  of  most o t h e r  r e l i g i o u s  weddings (and a l l  i f  t h e  
a s s i m i l a t i o n  sugges ted  i n  t h e  immediately preceding paragraph 
i s  achieved)  e i t h e r  a n  a u t h o r i s e d  person  o r  a r e g i s t r a r  m u s t  
c a r r y  o u t  t h e s e  f u n c t i o n s .  We have a l r e a d y  pointed o u t  some 
Of the d i s a d v a n t a g e s  of  r e q u i r i n g  r e g i s t r a r s  t o  a t t e n d  weddings 
a t  p l a c e s  o t h e r  t h a n  register o f f i c e s . 9 2  
i t  should  be regarded a s  normal p r a c t i c e  f o r  t h e  a u t h o r i t i e s  of 
a registered b u i l d i n g  t o  a p p o i n t  an  a u t h o r i s e d  person r a t h e r  
t h a n  to  leave h i s  t a s k  t o  be performed by a p u b l i c  o f f i c i a l  
p a i d  from t h e  p u b l i c  p u r s e .  We do n o t  propose t h a t  t h i s  should 
be made a n  e s s e n t i a l  c o n d i t i o n  of r e g i s t r a t i o n  o,f a registered 
b u i l d i n g ,  i f  on ly  because  t h i s  might d e r o g a t e  from the o b j e c t  
sought t o  be achieved  by t h e  proposa l  i n  t h e  next paragraph .  
N e v e r t h e l e s s ,  w e  do t h i n k  t h a t  where there i s  a large 
congrega t ion  i t  should  be regarded a s  t h e i r  r e s p o n s i b i l i t y  t o  
appoin t  a s u i t a b l e  a u t h o r i s e d  person i n s t e a d  of r e l y i n g  on the  
services o f  a r e g i s t r a r .  A t  p r e s e n t  economic c o n s i d e r a t i o n s  
provide no encouragement t o  do so. The charge f o r  a t t e n d a n c e  
by a r e g i s t r a r  a t  a wedding i s  only 75p which must o f t e n  be 
i n s u f f i c i e n t  t o  c o v e r  t r a v e l l i n g  expenses ,  l e t  a lone  loss  of 
t i m e .  We sugges t  t h a t  t h e  fee should be r a i s e d  t o  a sum w h i c h  

wou1.d be both a r e a l i s t i c  reimbursement of t h e  c o s t  and some 
j.nducement t o  d ispense  w i t h  t h e  need Tor a r e g i s t r a r  by appoint-  
i n g  a n  a u t h o r i s e d  person.  

90. A t  p r e s e n t  t h e  R e g i s t r a r  Genera l  has no power t o  r e j e c t  
t h e  nominat ion of  any person  as an l ' au thor i sed  person" o r  t o  

Hence w e  t h i n k  t h a t  

91. See p a r a .  116 below. 
92. Para .  69 above. 
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i n s i s t  upon h i s  replacement  i f  he p r o v e s  t o  be i n e f f i c i e n t .  
Author i sed  persons ,  i n  t h e  performance of t h e i r  d u t i e s ,  a r e  
s u b j e c t  t o  r e g u l a t i o n s  made by t h e  .Registrar Genera l  and they 
may commit o f f e n c e s  i f  they  f a i l  t o  c a r r y  out  t h e  requi rements  
of  t h e  Marr iage A c t .  But t h i s  i s  t h e  e x t e n t  of t h e  c o n t r o l  
o v e r  them. P r o s e c u t i o n  f o r  o f f e n c e s  i s  a n  extreme measure 
w h i c h  is r a r e l y  r e s o r t e d  t o :  i t  i s  a cumbersome method of 
d e a l i n g  w i t h  minor breaches  of t h e  l a w  normally r e s u l t i n g  
f r o m  f o r g e t f u l n e s s  r a t h e r  than vice,  and f a i l s  comple te ly  t o  
d e a l  w i t h  omissions which f a l l  s h o r t  of being o f f e n c e s .  We 
a c c o r d i n g l y  sugges t  t h a t  t h e  Registrar General s h o u l d  be 

empowered 

( a )  Lo reject a nomination and 

( b )  t o  r e q u i r e  t h e  a u t h o r i t i e s  of t h e  c o n g r e g a t i o n  
i n  q u e s t i o n  to  cance l  t h e  appointment a n d  e i ther  
t o  nominate  another  or  t o  have marr iages  
r e g i s t e r e d  i n s t e a d  by a r e g i s t r a r .  93 

We do n o t  envisage  t h a t  ( a )  w i l l  o f t e n  be used; t h e  important 
power i s  ( b )  . 
P re s c r i b e d  wo r d  s 

91. 
i n  registered b u i l d i n g s ,  c e r t a i n  words have t o  be u s e d  during 
t h e  ceremony. These  w o r d s  c o n s i s t  mere ly  of t h e  f o l l o w i n g  
s t a t e m e n t s  by t h e  p a r t i e s :  

As a l r e a d y  p o i n t e d  out ,94 a t  c i v i l  marr iages  or marriages 

"1 do solemnly d e c l a r e  t h a t  I know not of any  
l a w f u l  impediment why I ,  A E, may not be j o i n e d  
i n  matrimony t o  C I)," 

and 

"1 c a l l  upon t h e s e  persons h e r e  present  t o  w i t n e s s  
t h a t  I ,  A i3, do t a k e  t h e e ,  C E, t o  be my l a w f u l  

93. T h i s  p roposa l  is  in tended  t o  be a d d i t i o n a l  to  and  not i n  
s u b s t i t u t i o n  f o r  t h a t  i n  s .44(5)  of t h e  Marriage A c t  1949. 
Under t h a t  t h e  R e g i s t r a r  Genera l  may a t t a c h  a c o n d i t i o n  t o  
t h e  r e g i s t r a t i o n  of a b u i l d i n g  t h a t  no marr iage  b e  c e l e b r a t e d  
t h e r e i n  w i t h o u t  t h e  presence  of a r e g i s t r a r  i f  n o t  s a t i s f i e d  
t h a t  t h e  b u i l d i n g  proviaes  s u f f i c i e n t  s e c u m  f o r  the  d u e  
r e g i s t r a t i o n  of' marr iages  and f o r  t h e  s a f e  c u s t o d y  of m a r r i a g e  
re&rster books. 

94. Para .  6 4  above. 
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wedded w i f e  [ o r  husband] 

For some reason  which i s  n o t  obvious t o  us ,  when t h e  mar r i age  
i n  a r e g i s t e r e d  b u i l d i n g  i s  i n  t h e  p re sence  of an a u t h o r i s e d  
person i n s t e a d  of a r e g i s t r a r ,  t h e  words 

"1 c a l l  upon these persons here p r e s e n t  t o  w i t n e s s  
t h a t "  

may be omit ted.96 
form p a r t  of t h e  Church of England m a r r i a g e  s e r v i c e  e x c e p t  
t h a t  t h e  p a r t i e s  are n o t  t h e n  r e q u i r e d  t o  r epea t  t h e  d e c l a r a t i o n  
t h a t  t h e y  know of no impediment; t h e  m i n i s t e r  i n s t e a d  r e q u i r e s  
them t o  d i s c l o s e  any impediment i f  t h e y  know it and t h e i r  
s i l e n c e  is t r e a t e d  as  a n e g a t i v e  response.  

92. It seems t o  u s  t h a t  t h e s e  words do  no t  make i t  s u f f i c i e n t l y  
clear t h a t  t h e  marriage i s  monogamous. I n  t imes p a s t  t h i s  may 
have been regarded a s  t o o  obvious t o  need saying.  
i s  no t  any longer .  There a r e  now b u i l d i n g s  r e g i s t e r e d  f o r  the 
c e l e b r a t i o n  of marriages where t h e  service w i l l  be i n  accordance 
w i t h  t h e  rites of a r e l i g i o n  which p e r m i t s  polygamy. I f  

mar r i ages  complying w i t h  t h e  Marriage A c t  a r e  solemnised there 
they w i l l  be monogamous ones ,  a s  t h e  r e l i g i o u s  a u t h o r i t i e s  
f u l l y  r ecogn i se ,  b u t  t h e  p r e s e n t  p r e s c r i b e d  words h a r d l y  ensure 
t h a t  t h i s  i s  made c l e a r  t o  t h e  p a r t i e s  ( o r  indeed t o  t h o s e  
p r e s e n t ) .  We regard i t  as v i t a l  t h a t  t h e y  should.  We i n v i t e  
views on e x a c t l y  how t h i s  should be ach ieved .  Perhaps t h e  best  

way would be t o  r e q u i r e  e a c h  p a r t y  t o  d e c l a r e :  

Words v e r y  s i m i l a r  t o  t h e  s t a t u t o r y  ones 

But it c l e a r l y  

"1, A 2, t a k e  C E, t o  be my one and o n l y  
w i f e  [o r  husband] to  t h e  e x c l u s i o n  of a l l  o t h e r s "  

It seems t o  us t h a t  words l i k e  " lawful  wedded" a r e  b e t t e r  omitted 
s i n c e  t h e y  may sugges t  t h a t  wives (or  husbands) o t h e r  t h a n  t h e  
" l awfu l  wedded" one are pe rmis s ib l e .  

95. Mar r i age  A c t  1949, ss. 4 4 ( 3 )  and 45(  1 ) .  

96. m., s. 4 4 ( 3 ) .  
97. The t i m e  has  s u r e l y  come when "you" should be s u b s t i . t u t e d  

for If thee"? 
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93. The second major  weakness i s  t h a t  the  c e l e b r a n t  is  not 
r e q u i r e d  t o  d e c l a r e  t h a t  t h e  p a r t i e s  have become man and w i f e .  
T h i s  omission means t h a t  i t  may n o t  be c r y s t a l  c lear  t o  both 
t h a t  t hey  have been marr ied,  a s  opposed t o  merely be t ro thed .  
W e  t h i n k ,  a s  d i d  t h e  Kilbrandon Committee,98 t h a t  i t  should be 

p r e s c r i b e d  t h a t  a f t e r  t h e  p a r t i e s  have exchanged vows the 
c e l e b r a n t  should d e c l a r e  t h a t  they have become man and w i f e .  
On t h e  o t h e r  hand, we do not  t h i n k  t h a t  t h i s  d e c l a r a t i o n  should 
be t r e a t e d  a s  e s s e n t i a l  i n  t h e  s e n s e  t h a t  no mar r i age  could 
come i n t o  being u n l e s s  and u n t i l  i t  was pronounced. A s  we 
unde r s t and  it, a t  p r e s e n t  t h e  m a r r i a g e  i s  concluded once the 
p a r t i e s  have exchanged the i r  vows99 and any subsequen t  

' pronouncement by the  c e l e b r a n t  i s  i n  conf i rma t ion  of what the  
p a r t i e s  have a l r e a d y  done r a t h e r  t h a n  t h e  conferment upon them 
by t h e  c e l e b r a n t  of the  s t a t u s  of husband and w i f e .  W e  doubt 
i f  i t  would be a d v i s a b l e  t o  a l t e r  t h i s .  But we do sugges t  t h a t  
i t  would be desirable t o  make c l e a r e r  t h a n  it i s  a t  p r e s e n t  
e x a c t l y  a t  what moment of t i m e  t h e  parties become husband and 
w i f e ,  s i n c e  c i r cums tances  could occur  i n  which t h i s  cou ld  be 
of importance.  loo 

immediately a f t e r  t h e  exchange of vows. 

94. . F i n a l l y ,  there is t h e  q u e s t i o n  of t h e  language i n  which 
t h e  prescribed words are pronounced. As we u n d e r s t a n d  i t ,  at 
p r e s e n t  t hey  have t o  be pronounced i n  Engl ish e x c e p t  t h a t ,  i n  
weddings " i n  any p l a c e  where t he  Welsh language is commonly 
used", '  Welsh may be used i n s t e a d S 2  
requirement  t h a t  t h e  c e l e b r a n t  should ensu re  t h a t  E n g l i s h  or  
Welsh is  i n t e l l i g i b l e  t o  both p a r t i e s  and t h e  w i t n e s s e s .  Whi le  

W e  propose t h a t  t h i s  moment s h o u l d  be 

But there is  no s t a t u t o r y  

98. Cmnd. 4011, para. 115, r u l e  1 .  
99. See Quick v .  Quick [1953] V.R. 224 

~ 

100. For example, if one p a r t y  o r  t h e  c e l e b r a n t  dropped dead d u r i n g  
the  ceremony o r  i f  there  was a change of h e a r t  a s  i n  Quick v. 
Ouick, above, where a f t e r  t h e  exchange of vows and a s  the  
husband was p u t t i n g  t h e  r i n g  on the  w i f e ' s  f i n g e r ,  t he  w i f e  
f l u n g  t h e  r i n g  on t h e  f l o o r ,  sa id  she was n o t  prepared t o  mar ry  
h i m  and rushed o u t .  The c o u r t ,  by a m a j o r i t y ,  h e l d  t h a t  t he  
marr iage had been completed. 

1 .  T h i s  i s  i n t e r p r e t e d  a s  meaning Wales and t h e  coun ty  of Monmouth. 
2. Marr iage A c t  1949, s. 52. 



w e  t h i n k  it r i g h t  t h a t  t h e  s t a t u t o r y  words should be s a i d  i n  
t h e  o f f i c i a l  language of t h e  coun t ry ,  i t  i s  even more important  
t h a t  they should be understood.  A t  p r e s e n t  t h e  v e r y  f e w  , 

s t a t u t o r y  words may be t h e  only words of Engl ish o r  Welsh used 
i n  t h e  c o u r s e  of a ceremony conducted i n  a n o t h e r  language (which 
may o r  may not  be unde r s tood  by most o f  t h o s e  present ; ) ,  and t h e  
p a r t i e s  merely have t o  r e p e a t  t h e  words t o  the  c e l e b r a n t ' s  
d i c t a t i o n .  W e  sugges t  t h a t  today t h i s  is  not  an a d e q u a t e  
sa regua rd  and t h a t  t h e  c e l e b r a n t  shou ld  be r equ i r ed  t o  s a t i s f y  
h imse l f  t h a t  bo th  p a r t i e s  and t h e  two w i t n e s s e s  have a s u f f i c i e n t  
g r a s p  of Eng l i sh  o r  Welsh t o  understand t h e  p r e s c r i b e d  words 
afid, i f  t h e y  do n o t ,  shou ld  be r e q u i r e d  t o  ensure t h a t  t h e  words 
a r e  r e p e a t e d  i n  a language o r  languages which they do understand.  

95. The fo rego ing  p r o p o s a l s  r e g a r d i n g  p resc r ibed  words  a r e  
not i n t ended  t o  be l i m i t e d  t o  r e l i g i o u s  marr iages  i n  r e g i s t e r e d  
b u i l d i n g s .  It is e q u a l l y  necessary ' t h a t  t hey  should a p p l y  t o  
c i v i l   wedding^.^ 
Jews would not  f i n d  i t  impossible  t o  agree t o  t h e i r  e x t e n s i o n  
t o  t h e i r  weddings. We a p p r e c i a t e  t h a t  t h e  r e l a t i v e .  i n f o r m a l i t y  
o f  m a r r i a g e s  c e l e b r a t e d  acco rd ing  t o  t h e  r i t e s  of t h e  S o c i e t y  
of  F r i e n d s  may p r e s e n t  d i f f i c u l t i e s  i f  on ly  because i n  t h e i r  
c a s e  there  may b e . n o  c l e a r l y  de f ined  c e l e b r a n t  i n  t h e  s t r i c t  . 

sense. But t h e s e  d i f f i c u l t i e s  may a p p l y  equa l ly  t o  c e r t a i n  
s ec t s  which a r e  a l r e a d y  r equ i r ed  t o  u s e  t h e  p r e s c r i b e d  words. 
I n  any e v e n t ,  we a r e  s u r e  t h a t  t h e  a u t h o r i t i e s  would f u l l y  

3 

We would hope, t o o ,  t h a t  t h e  Quakers a n d ' t h e  

5 

3 .  

4. 

5 .  

T h i s  might a r i s e  n o t  on ly  where, s a y ,  t h e  p a r t i e s '  language is  
Urdu. b u t  a l s o  where a Welsh-speaking husband i n s i s t e d  upon a 
s e r v i c e  being conducted i n  t h a t  language al though t h e  w i f e  o r  
t h e  w i t n e s s e s  d i d  n o t  understand it. 
For  some y e a r s  t h e  R e g i s t r a r  Gene ra l  h a s  i n  f a c t  required 
supe r in t enden t  registrars t o  read t o  t h e  p a r t i e s  a s ta tement  
w h i c h  makes i t  clear  t h a t  t h e  m a r r i a g e  is  monogamous and to  
make s u r e  t h a t  where one p a r t y  i s  a f o r e i g n e r  who does  not f u l l y  
unde r s t and  Eng l i sh  (or Welsh)  t h a t  t h e  p r e s c r i b e d  words a r e  
t r a n s l a t e d  i n t o  a language which he does  unde r s t and .  
See Cmnd. 4011, p a r a .  112: "It w a s  s a i d  t h a t  [ a  S i k h ]  ceremony, 
i n  i t s  e s s e n t i a l s ,  d i f f e r s  very l i t t l e  from t h a t  of a Quaker 
mar r i age ,  even a s  r e g a r d s  t h e  n a t u r e  of t h e  r e s p e c t i v e  ce l eb ran t s . I t  
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a c c e p t  the  need t o  e n s u r e  t h a t  words are used which comply wi th  
t h e  minimum requ i r emen t s  mentioned i n  paragraph 92 and we 
should welcome t h e i r  views on how t h i s  could best be achieved. 
W e  would a l s o  hope t h a t  t h e  a u t h o r i t i e s  of t he  Church of England 
would review t h e  words of i t s  m a r r i a g e  service i n  t h e  l i g h t  of 
t h e  foregoing.6 
t h e  a i m  of ou r  p r o p o s a l s ;  f o r  example,  t h e  c e l e b r a n t  does 
fo rma l ly  pronounce t h e  p a r t i e s  t o  be man and w i f e .  Bu t ,  t h e  
p a r t i e s  are n o t  r e q u i r e d  t o  r epea t  a d e c l a r a t i o n  of no impediment, 
there is  no requirement  t h a t  they shou ld  understand E n g l i s h ,  t h e  
language i n  which t h e  ceremony would be conducted and t h e  
q u e s t i o n s  addressed t o  them, and t h e  f a c t  t h a t  t h e  marr iage is 
monogamous ha rd ly  seems t o  be s u f f i c i e n t l y  ~ t r e s s e d . ~  
be said t h a t  t h i s  l a s t  poinc is i n v a l i d  s i n c e  a l l  C h r i s t i a n s  
know t h a t  a C h r i s t i a n  marr iage i s  monogamous. Tha t  would doubt- 
less be true i f  a l l  who married i n  Church were t r u e  p r a c t i s i n g  
C h r i s t i a n s ;  a t  p r e s e n t  many of them are not ;  i t  w i l l  not  be 
t r u e  so  long  a s  t h e  incumbent is r e q u i r e d  t o  marry a l l  
p a r i s h i o n e r s  ( o t h e r  t h a n  d ivo rcees )  . 
P r e s c r i b e d  hours  

96. 
must be solemnised between the hour s  o f  8 a.m. and 6 p.m. are 

I n  most r e s p e c t s  t h a t  service a l r e a d y .  achieves 

It may 

Today' t he  s o l e  o b j e c t s  of p r e s c r i b i n g  t h a t  mar r i ages  

( a )  t o  p r e v e n t  c l a n d e s t i n e  m a r r i a g e s  i n  t h e  middle  
of t h e  n i g h t  and 

t o  p r o t e c t  t h o s e  e n t i t l e d  t o  celebrate 
mar r i ages  from being c a l l e d  upon t o  do so a t  
abnormal hours .  

(b)  

These o b j e c t s  a p p e a r  t o  u s  t o  be worthy ones.  N o  doub t  t he re  
a r e  some people  who would l i k e  t o  see t h e  evening h o u r  extended 

~~ ~~ ~ ~~ 

6 .  A more g e n e r a l  review i s  advocated i n  t h e  r e c e n t  Report  of t h e  
Archbishop 's  Commission on t h e  C h r i s t i a n  D o c t r i n e  of Marriage: 
Marr iage.  Divorce and t h e  Church, pa ra s .  104-1 16. 

o t h e r s ,  keep thee on ly  unto h e r  [him] ..." 
It appea r s  t h a t  h i s t o r i c a l l y  an  e a r l y  hour was p r e s c r i b e d  i n  
o r d e r  t h a t  mass cou ld  be c e l e b r a t e d  a f t e rwards .  

7. It is, of c o u r s e ,  i m p l i c i t  i n  the words "and, f o r s a k i n g  a l l  

8. 
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t o , 7  or  8 p.m. so t h a t  t h e  ceremony cou ld  immediately precede 
a d i n n e r  r e c e p t i o n .  But w e  see no s t r o n g  c a s e  f o r  such an  
e x t e n s i o n  and do n o t  know of any widespread demand f o r  i t .  
Our p r o v i s i o n a l  view i s  t h a t  t h e  hour s  should remain as  a t  
p r e s e n t .  However, i n  any r e v i s e d  l e g i s l a t i o n  t h e  o p p o r t u n i t y  
should be t a k e n  of making i t  c l e a r  t h a t  these hours a p p l y  t o  
any s o r t  of wedding, excep t  one f o l l o w i n g  a R e g i s t r a r  Gene ra l ' s  
l i c e n c e 9  o r  a n  Archbishop 's  s p e c i a l  l i c e n c e .  

Enforcement 

97. To encourage observance of t h e  r u l e s  r ega rd ing  t h e  
p re sence  o f  both p a r t i e s  and two w i t n e s s e s ,  p r e s c r i b e d  w o r d s  
and p r e s c r i b e d  hour s ,  we sugges t  t h a t  i t  should be made a 
c o n d i t i o n  of r e g i s t r a t i o n  of a r e g i s t e r e d  bu i ld ing  t h a t  t h e  
r e l i g i o u s  a u t h o r i t i e s  unde r t ake  t h a t  the r u l e s  w i l l  be followed 
i n  every mar r i age  solemnised i n  the  b u i l d i n g .  The R e g i s t r a r  
General  should be empowered t o  cance l  t h e  r e g i s t r a t i o n  i f  t h i s  
u n d e r t a k i n g  is not  observed.  I f  th i s  w e r e  coupled w i t h  t h e  
g r e a t e r  c o n t r o l  o v e r  "au tho r i sed  persons" which w e  have 
sugges t ed ,  l o  t h e  r i s k  o f  i r r e g u l a r i t y  i n  so l emnisa t ion  should 
be reduced. 

Summary o f  p r o v i s i o n a l  conc lus ions  on p l a c e  and method o f  
s o l e m n i s a t i o n  

98. Our p r o v i s i o n a l  c o n c l u s i o n s  unde r  t h i s  head c a n  be 
summarised. a s  follows:- 

( a )  The requirement  t h a t  m a r r i a g e s  can be 
solemnised o n l y  i n  p r e s c r i b e d  p l aces  shou ld  
be r e t a i n e d  ( p a r a s .  71 and 7 2 ) .  

( b )  A s  r e g a r d s  " r e g i s t e r e d  bu i ld ings" : -  

(i) t h e  d u a l  requirement o f  n reco rd ing  
unde r  t h e  P laces  of R e l i g i o u s  Worship 
A c t  1955 and r e g i s t r a t i o n  under t h e  
Mar r i age  A c t  should be replaced by a 
s i n g l e  r e g i s t r a t i o n  unde r  t h e  l a t t e r  

( p a r a .  73); 
~ ~~ ~~~ ~~ ~ 

9. A s  po in t ed  o u t  ( s e e  p a r a s .  10 and 65) t h e  wording of t h e  1970 
A c t  does  no t  make t h i s  wholly c l e a r .  

10. S e e  p a r a s .  89 and 90 above. 
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(ii) r e g i s t r a t i o n  s h o u l d  be r e s t r i c t e d  t o  
b u i l d i n g s  of " p u b l i c  r e l i g i o u s  worship" 
( paras .  74-76 1 ; 
such bu i ld ings  need not  be " sepa ra t e l l  
b u i l d i n g s  ( p a r a  77) ; 

(iii) 

( i v )  i t  should be p e r m i s s i b l e  t o  so lemnise  
marr iages  w i t h i n  t h e  c u r t i l a g e  of t h e  
b u i l d i n g  ( p a r a .  7 8 ) .  

( c )  The p r e s c r i b e d  p l ace  need not  be l o c a t e d  i n  the  
d i s t r ic t  i n  which t h e  p a r t i e s  r e s i d e  ( p a r a s .  79-80). 

( d )  It- i s  g r e a t l y  t o  be hoped t h a t  the f o r e g o i n g  
p r o p o s a l s  could be a p p l i e d  t o  Quaker and Jewish 
marr iages  (pa ras .  81 -82) . 

( e )  It should be c l e a r l y  s t a t e d  i n  the l e g i s l a t i o n  
t h a t  bo th  p a r t i e s  and t h e  wi tnesses  must be 
p e r s o n a l l y  present  a t  t h e  same t i m e  a t  t h e  
s o l e m n i s a t i o n  of the marr iage  (para .  85). 

( f )  The requirement  of two w i t n e s s e s  should be 
r e t a i n e d  b u t  we see no need t o  p r e s c r i b e  a 
minimum age  ( p a r i .  86).  

( g )  R e g i s t e r i n g  o f f i c e r s  of t h e  Socie ty  of  F r i ends  - 

and s e c r e t a r i e s  of synagogues should become 
" a u t h o r i s e d  persons" o f  t h e  p laces  i n  which  
t h e i r  m a r r i a g e s  t ake  place (pa ra .  88) .  

( h )  The l e g a l  requirement t h a t  a r e g i s t r a r ,  i n  
a d d i t i o n  t o  t h e  supe r in t enden t  r e g i s t r a r ,  must 
be p r e s e n t  a t  a c i v i l  wedding should be j 
a b o l i s h e d  (pa ra .  88) .  

(i) The charge  f o r  a t tendance  a t  a wedding by a 
r e g i s t r a r  should be r a i s e d  t o  a f i g u r e  w h i c h  
is  commensurate w i t h  t h e  t r u e  cos t  and a n  
inducement t o  appoin t  a n  au tho r i sed  p e r s o n  
i n s t e a d  of  r e l y i n g  on r e g i s t T a r s  (pa ra .  89).  
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The R e g i s t r a r  General  should  be empowered t o  
reject a nominat ion of a n  a u t h o r i s e d  p e r s o n  
and t o  r e q u i r e  t h e  a u t h o r i t i e s  of t h e  

congrega t ion  t o  c a n c e l  t h e  appointment of a n  
a u t h o r i s e d  person  and t o  a p p o i n t  another  i n  
h i s  p l a c e  o r  t o  have t h e i r  marr iages  a t t e n d e d  
by a registrar ( p a r a .  90).  

The p r e s c r i b e d  words t o  b e  used dur ing  s o m e  
p a r t  of t h e  ceremony: 

( i )  

( i i )  

( i i i )  

should  be a m p l i f i e d  so a s  t o  emphasize 
t h a t  t h e  marriage i s  monogamous and so 
t h a t  t h e  c e l e b r a n t  d e c l a r e s  t h a t  t h e  

p a r t i e s  are man and w j f e  ( p a r a s .  92-93); 

should  be spoken i n  Engl i sh  (or Welsh 
where t h a t  is p e r m i t t e d )  but  t h e  
c e l e b r a n t  should be r e q u i r e d  t o  e n s u r e '  
t h a t  t h e  p a r t i e s  and  t h e  two w i t n e s s e s  
have  a s u f f i c i e n t  g r a s p  of  Engl ish ( o r  
Welsh) t o  understand them; i f  they do 

not ,  t h e  p r e s c r i b e d  words should b e  
r e p e a t e d  i n  a language  o r  languages 
which they  do u n d e r s t a n d  (para .  9 4 )  ; 

should  so f a r  as p o s s i b l e  be used a t  
a l l  t y p e s  of wedding ( p a r a .  95) .  

The A c t  s h o u l d  s t a t e  t h a t  t h e  marriage r e l a t i o n s h i p  
i s  e s t a b l i s h e d  when t h e  p a r t i e s  have exchanged the  
vows t h a t  t h e y  t a k e  each other  a s  man and w i f e  
( p a r a .  9 3 ) .  

It should  b e  made clear t h a t  a l l  marr iages  must 
be c e l e b r a t e d  between t h e  h o u r s  of 8 a.m.  and 
6 p.m. e x c e p t  t h a t  m a r r i a g e s  by R e g i s t r a r  G e n e r a l ' s  
l i c e n c e  o r  s p e c i a l  l i c e n c e  may be solemnised a t  
any hour  ( p a r a .  96) .  

I t  should  be made a c o n d i t i o n  of r e g i s t r a t i o n  a s  
a registered b u i l d i n g  t h a t  t h e  r e l i g i o u s  a u t h o r i t i e s  
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underLake t h a t  m a r r i a g e s  solemnised t h e r e  w i l l  
comply w i t h  t h e  r equ i r emen t s  proposed i n  ( e ) ,  
( f ) ,  ( k )  and (m); and t h e  R e g i s t r a r  General  
should be empowered t o  c a n c e l  t h e  r e g i s t r a t i o n  
i f  t h i s  undertaking i s  breached ( p a r a .  97). 

99. Implementation of t h e  f o r e g o i n g  p roposa l s  would, we t h i n k ,  
a f f o r d  an adequate  a l t e r n a t i v e  t o  t h e  admi t t ed ly  s i m p l e r  and 
more e f f e c t i v e  s o l u t i o n  r e f e r r e d  t o  i n  paragraph 70 of p rov id ing  
f o r  a compulsory c i v i l .  ceremony. I f ,  however, t h e y  are not 
regarded a s  p r a c l i c a h l e ,  i t  is o u r  op in ion  t h a t  s e r i o u s  
c o n s i d e r a t i o n  w i l l  have t o  be g i v e n  t o  t h e  s o l u t i o n  r e f e r r e d  
t o  i n  paragraph 70 no twi ths t znd ing  t h e  o .b jec t ions  t h a t  t h a t  i s  
l i k e l y  t o  a r o u s e  and t h e  temporary a d m i n i s t r a t i v e  d i f f i c u l t i e s  
r e g a r d i n g  s t a f f  and accommodation which i t  would cause .  I n  
t h a t  e v e n l  t h e  f o r e g o i n g  p roposa l s  i n  so  f a r  a s  t h e y  r e l a t e  t o  
c i v i l  mar r i ages  would still  be needed. 

4 REGISTRATION OF MARRIAGES 

Reasons f o r  r e g i s t r a t i o n  

100.' A system of r e g i s t r a t i o n  o f  marr iages  i s  r e q u i r e d  so t h a t  
t h e r e  is a p u b l i c  r eco rd  of a n  e v e n t  w h i c h  h a s  impor t an t  1-egal 
consequences both f o r  t h e  p a r t i e s  themselves  and f o r  t h i r d  
p a r t i e s  and f o r  t h e  Stat .e.  The p a r t i e s  need such a record so  
t h a t  their  mar r i age  r e l a t i o n s h i p  can  be e s t a b l i s h e d  beyond 
doubt and so t h a t  t h e y  c a n  p r e s e n t  proof of it t o  o t h e r s .  T h i r d  
p a r t i e s  need i t  so t h a t  they can determine t h e  s t a t u s  of t h e  
p a r t i e s  and t h e  s t a L u s  (e.g.  l e g i t i m a c y )  of t hemse lves  and 
o t h e r s  n s o  f a r  a s  t h a t  i s  dependent on t h e  m a r r i a g e  of the 
p a r t i e s  T h e  S t a t e  needs i t  because upon i t  may depend r i g h t s  
arid ob1 g a t i o n s  owed by o r  t o  t h e  S t a t e  i n  Peda t ion ,  f o r  example, 
t o  tax,  s o c i a l  s e c u r i t y ,  and a l l e g i a n c e .  The need is  e s p e c i a l l y  
g r e a t  i n  a coun t ry  such a s  England and \Vales where t h e  marr ied 
s t a t e  n e c e s s a r i l y  i n v o l v e s  fo rma l  so l emnisa t ion  of a marriage 
and where there  is, i n  c o n t r a s t  w i t h  Sco t l and ,  no such t h i n g  as  
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marr i age  by r epu te .  With u s  c o h a b i t a t i o n  and r e p u t a t i o n  may 
g i v e  rise t o  a r e b u t t a b l e  presumption t h a t  a marr iage w a s  
solemnised b u t  cannot c r e a t e  a marr iage i f  i t  can be shown 
t h a t  none was e v e r  solemnised.  An e f f e c t i v e  system o f  
r e g i s t r a t i o n  a f f o r d s  means of proof o r  d i sp roof  and a v o i d s  
u n c e r t a i n t y  where c e r t a i n t y  is  e s s e n t i a l .  I n  a d d i t i o n  
r e g i s t r a t i o n  p rov ides  s t a t i s t i c s  r e g a r d i n g  marriage which a r e  
v i t a l  f o r  any s e r i o u s  r e s e a r c h  i n t o  l e g a l ,  s o c i a l  o r  
demographical problems. 

A The E x i s t i n g  P rocedures  

101. 
Church. 
w i t h  t h e  r e s u l t  t h a t  we now have a sys t em whereby t h e  Church 
of England ,and o t h e r  r e l i g i o u s  bod ies  which have a p p o i n t e d  
a u t h o r i s e d  p e r s o n s , r e g i s t e r  mar r i ages  c e l e b r a t e d  by them. but 
l a t e r  have t o  t a k e  s t e p s  t o  ensure t h a t  c o p i e s  of t h e i r  
r e g i s t e r s  become a v a i l a b l e  f o r  r e c o r d i n g  by t h e  S t a t e .  As a 
r e s u l t  t h e r e  may e v e n t u a l l y  be three c o p i e s  of t h e  register: 
a t  t h e  church o r  c h a p e l ,  i n  the  o f f i c e  o f  the s u p e r i n t e n d e n t  
r e g i s t r a r  of t h e  d i s t r i c t ,  and a t  t h e  o f f i c e  of t h e  R e g i s t r a r  
General .  Only where a marr iage is  solemnised i n  a r e g i s t e r e d  
b u i l d i n g  which does n o t  have an a u t h o r i s e d  person o r  i n  a 
r e g i s t e r  o f f i c e  i s  t h e  r e g i s t r a t i o n  unde r t aken  by t h e  S t a t e  
a l o n e  and no o f f i c i a l  Copy of t h e  register i s  ma in ta ined  
e l sewhere  t h a n  a t  t h e  o f f i c e  of t h e  Registrar General  and t h e  

s u p e r i n t e n d e n t  r e g i s t r a r .  

102. P r o v i s i o n s  f o r  r e g i s t r a t i o n  of mar r i ages  solemnised i n  
t h i s  c o u n t r y  a r e  now l a i d  down i n  P a r t  I V  of the M a r r i a g e  A c t  
1949 and i n  r e g u l a t i o n s  made the reunde r .  I n  t h e  c a s e  o f  a 
c i v i l  marriage i n  a register o f f i c e  t h e  r e g i s t r a r  i s  r e spons ib l e  
f o r  r e g i s t e r i n g  t h e  marriage. l 1  
marr i ages  t h e  r e s p o n s i b i l i t y ,  i n  t h e  c a s e  of a Church o f  England 

Recording o f  mar r i age  was o r i g i n a l l y  undertaken by the 
A system o f  S t a t e  r e g i s t r a t i o n  h a s  been superimposed, 

I n  t h e  case of r e l i g i o u s  

1 1 .  Marr i age  A c t  1949, s. 5 3 ( f ) .  And see the  Marr iage ( R e g i s t r a r  
G e n e r a l ' s  Licence)  A c t  1970, s. 15. 
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wedding, i s  t h a t  of t h e  clergyman who solemnised t h e  marr iage,”  
i n  t h e  c a s e  of a Quaker  wedding t h a t  o f  t he  r e g i s t e r i n g  o f f i c e r  
of t h e  Soc ie ty  of F r i e n d s  of t h e  dis t r ic t ,13 i n  t h e  c a s e  of a 
Jewish wedding t h a t  of  t h e  s e c r e t a r y  o f  t h e  synagogue of w h i c h  
t h e  husband i s  a member,14 and i n  t he  c a s e  of a wedding i n  a 
r e g i s t e r e d  bu i ld ing ,  t h a t  of t h e  r e g i s t r a r 1 5  o r  a u t h o r i s e d  
person.16 
des igna ted  person r e spons ib l e  f o r  e n s u r i n g  t h a t  i t  i s  r e g i s t e r e d .  
I n  t h i s  Paper we describe him a s  “ t h e  r e g i s t r a n t ” . 1 7  
register books and forms f o r  making c e r t i f i e d  c o p i e s  ( i . e . ,  
marr iage  c e r t i f i c a t e s )  a r e  made a v a i l a b l e  t o  each t y p e  of 
r e g i s t r a n t  by t h e  R e g i s t r a r  General .  Immediately a f t e r  the 
marriage’’ t h a t  person  i s  requi red  t o  r e g i s t e r  it i n  d u p l i c a t e  
i n  two r e g i s t e r  books,  except  t h a t  where t h e  m a r r i a g e  is  i n  a 
r e g i s t e r  o f f i c e  o r  a r e g i s t e r e d  b u i l d i n g  without  an au thor i sed  
person r e g i s t r a t i o n  by t h e  r e g i s t r a r  i n  one book s u f f i c e s .  
The e n t r y  must be s igned  by h i m  and by t h e  p a r t i e s  and t h e  two 
wimesses a s  w e l l  a s  by t h e  c e l e b r a n t  where t h e  r e g i s t e r i n g  

I n  every  t y p e  of marr iage ,  t h e r e f o r e ,  there is  a 

Marriage 

20 

12. 
13. 
14. 
15. 
16. 
17. 
18. 
19. 

20. 

Marriage Act 1949, s .  5 3 ( a ) .  
Ibid., s. 5 3 ( b ) .  
Ibid., s. 5 3 ( c ) .  
Ibid., s. 5 3 ( d ) .  
Ibid., s. 5 3 ( e ) .  
See  para .  84?  f n .  86 above. 
Ibid., s .  54-  
Or “ a s  soon a s  convenient ly  may be a f t e r  t h e  so lemniza t ion”  i n  
t h e  c a s e  of a Quaker wedding: ibid., s. 55(1). T h i s  r ecogn i ses  
t h a t  a t  a Quaker wedding the  r e g i s t e r i n g  o f f i c e r  i s  not required 
t o  be p re sen t  ( a l though  w e  unders tand  t h a t  i n  p r a c t i c e  he w i l l  
be: s ee  para .  88). Although t h e  s e c r e t a r y  o f  the husband‘s 
synagogue i s  e q u a l l y  not compel led t o  be p r e s e n t  a t  a Jewish 
wedding, t h e  a l t e r n a t i v e  formula is  not used i n  h i s  case.  
Both a r e  r e q u i r e d  before  r e g i s t r a t i o n  t o  s a t i s f y  themselves 
t h a t  t h e  marr iage  was conformable t o  the  u s a g e s  o f  t h e i r  
r e s p e c t i v e  f a i t h s :  s. 55(1) p r o v i s o  ( b ) .  

Ibid., s. 5 5 ( 1 ) ( a ) .  
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o f f i c e r  is a registrar.21 
p a r t i e s  f o r  t he  needed p a r t i c u l a r s .  

103. A s  a r e s u l t  of t h e  fo rego ing ,  t h e  marr iage w i l l  have 
been registered l o c a l l y  b u t  not c e n t r a l l y  and not n e c e s s a r i l y  
by any p u b l i c  o f f i c e r .  T h i s  f u r t h e r  s t e p  i s  ach ieved  by t h e  
f o l l o w i n g  p rocess :  i n  t h e  months of J anua ry ,  A p r i l ,  J u l y  and 
October  t h e  r e g i s t r a n t  is  requ i r ed  t o  d e l i v e r  t o  the  supe r in t enden t  
r e g i s t r a r  of t h e  d i s t r i c t  a ce r t i f ied  copy of a l l  e n t r i e s  made 
d u r i n g  t h e  p rev ious  qua r t e r .23  A t  t h e  end of t hose  months t h e  

s u p e r i n t e n d e n t  registrar, having done h i s  bes t  t o  col lect  any 
e n t r i e s  omi t t ed ,24  fo rwards  t h e  c e r t i f i e d  cop ie s  t o  t h e  R e g i s t r a r  
Gene ra l ,  and they  are t h e n  en te red  i n  t h e  c e n t r a l  r e g i s t e r  
maintained a t  Somerset House.25 
s u p e r i n t e n d e n t  registrar does no t  a t t e m p t  t o  complete a 
register a t  h i s  o f f i c e .  Only when t h e  register books kep t  by 
r e g i s t r a n t s  a r e  f i l l e d  do they have t o  be d e l i v e r e d  t o  t h e  
s u p e r i n t e n d e n t  r e g i s t r a r  o f  t h e  d i s t r ic t  and kept  w i t h  h i s  
r eco rds ,26  
l e v e l .  

104. The r e s u l t  of t h i s  process  i s  t h a t  there w i l l  a t  t h e  end 
of t h e  q u a r t e r  be a t  least  two, and g e n e r a l l y  three, c o p i e s  of 
t h e  register i n  e x i s t e n c e .  Even tua l ly  one w i l l  be k e p t  a t  t h e  

church o r  chape l ,  one by t h e  s u p e r i n t e n d e n t  r e g i s t r a r  of the  
d i s t r i c t  and one ma in ta ined  c e n t r a l l y  by t h e  R e g i s t r a r  General. 

There i s  e x p r e s s  power to a s k  the 
22 

A t  t h i s  s t a g e ,  however,  t h e  

t h u s  b e l a t e d l y  complet ing the r e g i s t e r  a t  & s t r i c t  

21. 
22. 

23. 
24. 

25. 
26. 

Marr iage A c t  1949, s. 55(2 ) .  
Ibid., s. 56. Under ou r  f o r e g o i n g  p roposa l s  t h i s  s e c t i o n  w i l l  
be l a r g e l y  redundant s i n c e  t h e  supe r in t enden t  r e g i s t r a r ' s  
l i c e n c e  w i l l  c o n t a i n  a l l  t h e  in fo rma t ion  needed f o r  r e g i s t r a t i o n  
u n l e s s  t h e r e  h a s  been a change, f o r  example, of addres s  s i n c e  
t h e  d a t e  o f  t h e  l i c e n c e .  
Ibid., s. 57. " N i l  r e tu rns"  a r e  r equ i r ed :  s. 5 7 ( l ) ( b ) .  
Ibid., s. 5 8 ( 1 ) .  Note a l s o  s.61 r ega rd ing  power t o  c o r r e c t  
mi s t akes  i n  e n t r i e s  i n  the  r e g i s t e r  books. 
Ibid., s. 58. 
Ibid., s. 60. Except where t h e  r e g i s t r a n t  i s  a r e g i s t r a r ,  one  
copy of t h e  register w i l l  s t i l l  remain i n  t h e  church  o r  c h a p e l  
s i n c e  on ly  one of t h e  two books maintained t h e r e  h a s  t o  be 
d e l i v e r e d  up. 
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The first of these (when i t  e x i s t s  a t  a l l )  i s  r e a l l y  of  concern 
only  t o  t h e  church and not t o  t h e  S t a t e .  Neve r the l e s s ,  the 
A c t  r e q u i r e s  i t  t o  be maintained and t h e r e  a r e  p r o v i s i o n s  f o r  
i ts custody,27 f o r  sea rches  i n  it and f o r  t h e  p r o v i s i o n  of 
certif ied cop ies  of  e n t r i e s . 2 8  
o t h e r  two r e g i s t e r s  are t h e r e  p r o v i s i o n s  f o r  i n d e x e s  t o  be 
kep t  so a s  t o  f a c i l i t a t e  searches29  and i t  i s  o n l y  i n  the case  
o f  c e r t i f i c a t e s  of e n t r i e s  i n  t h e  c e n t r a l  r e g i s t e r  t h a t  the re  
is expres s  p r o v i s i o n  i n  t h e  Marr iage Act t h a t  these a r e  t o  be 

r ece ived  a s  ev idence  of t h e  marr iage  without  f u r t h e r  proof of 
t h e  e n t r y .  30 

But on ly  i n  t h e  c a s e  of t he  

B C r i t i c i s m s  and P r o v i s i o n a l  Proposa ls  

The need f o r  s p e e d i e r  complete r e g i s t e r s  

105. 
o u t l i n e d  above t t p r o v i d e s  a reasonably  e f f e c t i v e ,  i f  unnecessa r i ly  
complicated,  method of  record ing  m a r r i a g e s  which have  taken 
p lace" .  I t s  c o m p l i c a t i o n  w i l l  be a p p a r e n t  from t h e  above 
summary. It a l s o  h a s  t h e  d isadvantage  t h a t  it is s l o w  i n  
producing complete c e n t r a l  o r  d i s t r i c t  r e g i s t e r s .  U n t i l  t he  
c e n t r a l  r e g i s t e r  a t  Somerset House i s  completed, c e r t i f i c a t e s  
can be obta ined  o n l y  from the  r e g i s t r a n t ,  who may be the  - 

incumbent, t h e  r e g i s t r a r  o r  t he  a u t h o r i s e d  person,  and unless  
t h e  person wish ing  t o  o b t a i n  a c e r t i f i c a t e  a l r e a d y  knows 
e x a c t l y  where t h e  marr iage  was solemnised he w i l l  n o t  know 

A s  we have a l r e a d y  sa id ,31  t h e  system of  r e g i s t r a t i o n  

27. 

28. 
29. 
30. 

31. 

Marriage A c t  1949, s. 6 0 ( 1 ) .  Those maintained i n  respec t  of 
Church of England weddings have a somewhat more o f f i c i a l  s t a t u s  
than  those  of o t h e r  r e l i g i o n s  s i n c e  they form p a r t  of the 
r e g i s t e r s  of t h e  pa r i sh  o r  o t h e r  e c c l e s i a s t i c a l  d i s t r i c t .  See 
a l s o  s. 62 r e g a r d i n g  t h e  r e g i s t e r s  when a c h u r c h  or chapel  
ceases  t o  be used.  i. 

U,, s. 63. 
Ibid., ss. 64 and 65. 
Ibid., s. 6 5 ( 3 ) .  But under t h e  Evidence A c t  1851,  s. 14, a l l  
types  of c e r t i f i c a t e  a r e  a d m i s s i b l e  a s  t r u t h  of t h e  s t a t e m e n t s  
made because t h e y  a r e  c e r t i f i e d  cop ie s  of p u b l i c  documents: 
Wil ton & Co. v. P h i l l i p s  (1903) 1 9  T.L.R. 390. 
Para .  5 above. 
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where t o  go. If t h e  register book which he wi shes  t o  i n s p e c t  
is ma in ta ined  by a r e g i s t r a r  i t  may n o t  be a v a i l a b l e  when he 
ca l l s  because i t  h a s  been taken by t h e  r e g i s t r a r  t o  a wedding 
i n  a r e g i s t e r e d  bui lding.32 
c e n t r a l  register u n t i l  between one and f o u r  months a f t e r  the  
wedding when t h e  q u a r t e r l y  r e t u r n s  by t h e  o r i g i n a l  r e g i s t r a n t  
t o  t h e  s u p e r i n t e n d e n t  r e g i s t r a r  a r e  s e n t  on by t h e  la t ter  t o  
t h e  R e g i s t r a r  General .  A composite i n d e x  i s  not a v a i l a b l e  
u n t i l  s e v e r a l  months la ter .  Complete e n t r i e s  f o r  t h e  d i s t r i c t  
do n o t  become a v a i l a b l e  a t  t h e  o f f i c e  o f  t h e  supe r in t enden t  
r e g i s t r a r  u n t i l  a n  u n c e r t a i n  and v a r i a b l e  t ime dependent  on 
whether  t h e  o r i g i n a l  r e g i s t r a n t s ’  mar r i age  r e g i s t e r  books f i l l  
qu ick ly  o r  slowly. The p u b l i c  have no means of knowing when 
t h a t  w i l l  be  and i t  may t a k e  y e a r s  b e f o r e  t h e  mar r i age  r e g i s t e r  
book of a sma l l  r e l i g i o u s  community becomes f u l l ; 3 3  u n t i l  then 
t h e  d i s t r i c t  s u p e r i n t e n d e n t  r e g i s t r a r  w i l l  have no r e c o r d  of 
i t s  mar r i ages  and t h e  o r i g i n a l  s igned  registers w i l l  n o t . b e  i n  
t h e  cus tody  of any s t a t e  o f f i c i a l .  Moreover, when the .  super- 
i n t e n d e n t  registrar e v e n t u a l l y  receives t h e  records h e  gets 
them i n  a form which makes i t  imposs ib l e  t o  produce a n y  
c o n s o l i d a t e d  c h r o n o l o g i c a l  r e g i s t e r  of marr iages  i n  h i s  d i s t r i c t .  
What h e  r e c e i v e s  i s  a l a r g e  number of d i f f e r e n t  r e g i s t e r  books 
from d i f f e r e n t  p l a c e s  c o v e r i n g  mar r i ages  t h e r e  f o r  d i f f e r e n t  
p e r i o d s  o f  t i m e .  H e  may be a b l e  t o  produce an index which 
reduces t h e  d i f f i c u l t i e s  of s ea rch ing  t h e s e  books b u t  h e  cannot 

E n t r i e s  do no t  g e t  on t o  t h e  

re-organise  them i n t o  a cohe ren t  register. 

106. It has ,  a c c o r d i n g l y ,  been sugges t ed  t h a t  we might  adopt 
i n s t e a d  t h e  “marr iage schedule” system which has been i n  
o p e r a t i o n  i n  Sco t l and  s i n c e  1854 and i s  s a i d  t o  work s a t i s f a c t o r i l y  
there.34 Under t h i s  system, be fo re  t h e  marr iage b u t  a f t e r  the 

32. Movement of t h e  o r i g i n a l  r e g i s t e r  books i n c r e a s e s  t h e  r i s k  o f  
‘ l o s s  damage o r  d e s t r u c t i o n ,  a l t h o u g h  we unde r s t and  t h a t  t h e r e  

is  no record of t h i s  having o c c u r r e d  wh i l e  books were i n  t r a n s i t .  

a p a r i s h  had lasted 132 y e a r s  ( d u r i n g  which time there had 
been seven v i c a r s ) .  

33. The p r e s s  r e c e n t l y  r epor t ed  a case where  a register book of 

34. Kilbrandon Repor t ,  Cmnd. 401 1 ,  p a r a .  60. 
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necessa ry  p r e l i m i n a r i e s  have been f u l f i l l e d ,  t h e  r e g i s t r a r  of 
t h e  d i s t r ic t  where t h e  marriage is  t o  t ake  p l a c e  completes  a 
s chedu le  of t h e  v a r i o u s  p a r t i c u l a r s  r equ i r ed  f o r  r e g i s t r a t i o n .  
I f  there i s  t o  be a c i v i l  marr iage he r e t a i n s  t h e  schedule  and 
a f t e r  t h e  ceremony i t  i s  s igned by h i m ,  the  p a r t i e s  and t h e  
w i t n e s s e s  and t h e  mar r i age  i s  registered by him.  If there is 
t o  be a n  ecclesiastical  marr iage h e  i s s u e s  t h e  uns igned  schedule  
t o  t h e  p a r t i e s  who have t o  produce i t  t o  t h e  c e l e b r a n t  and 
a f t e r  t h e  ceremony i t  i s  s igned by t h e  c e l e b r a n t ,  t h e  p a r t i e s  
and t h e  w i t n e s s e s .  
r e g i s t r a r  w i t h i n  t h r e e  days of t h e  ceremony so  t h a t  he can 
register t h e  mar r i age .  We unde r s t and  t h a t  by conven t ion  i t  is  
rega rded  a s  t h e  o b l i g a t i o n  of t h e  best  man t o  e n s u r e  t h a t  it 
i s  du ly  r e tu rned .  I n  effect ,  one s i n g l e  document acts  both as  
t h e  r e g i s t r a r ‘ s  l i c e n c e  t o  marry35 and the  i n i t i a l  r eco rd  of 
t h e  marr iage from which t h e  register i s  completed, It  avoids 
t h e  need f o r  a r e g i s t r a r  t o  a t t e n d  any weddings e x c e p t  those 
i n  h i s  register o f f i c e  and i t  leads t o  t h e  comple t ion  of the 
registers a t  d i s t r i c t  l e v e l  w i t h i n  t h r e e  days and would enable 
t h e  c e n t r a l  r e g i s t e r  a l s o  t o  be completed e a r l y .  36 

107. Although t h i s  system has  advan tages ,  there are a number 
of s e r i o u s  o b j e c t i o n s  t o  i t s  a d o p t i o n  i n  England and Wales.. 
The f i rs t  i s  t h a t  t he  p u b l i c  i n  t h i s  coun t ry  a r e  q u i t e  unused 
t o  having t o  make t h e i r  own arrangements  t o  s e c u r e  t h e  
r e g i s t r a t i o n  of t h e  marr iage.  The t r a d i t i o n  of “ s i g n i n g  t h e  
register i n  t h e  v e s t r y t f  .and o b t a i n i n g  t h e  “marr iage lines”’ 
immediately a f t e r  t h e  ceremony i s  i n g r a i n e d  a s  p a r t  o f  t h e  
r i t u a l  of t h e  wedding. I t  seems p r o b a b l e  t h a t  there would be 
g r e a t  d i f f i c u l t y ,  c e r t a i n l y  i n  t h e  e a r l y  yea r s  of a new system, 
i n  s e c u r i n g  t h e  prompt and u n f a i l i n g  r e t u r n  of t h e  completed 

The signed s c h e d u l e  ?&st be r e t u r n e d  t o  t he  

35. Under t h e  recommendations of t h e  Kilbrandon Committee t h i s  
w i l l  be c a r r i e d  t o  i t s  l o g i c a l  conclusion:  the only document 
which w i l l  be produced t o  t h e  c e l e b r a n t  w i l l  be t h e  schedule  
and no l o n g e r  a l s o  a cer t i f icate  of p roc lama t ion  of banns o r  
of p u b l i c a t i o n  of n o t i c e  both o f  which  w i l l  be abol ished:  
Cmnd. 401 1 ,  p a r a s .  51,  53 and 127. 

36. We understand,  however, t h a t  i n  f a c t  i t  i s  b r o u g h t  up t o  date 
once a y e a r  o n l y .  
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schedu le  wi thou t  which t h e  marr iage cou ld  no t  be r e g i s t e r e d .  
Secondly,  t h e  system would make it  easier than o u r s  bo th  t o  
avo id  t h e  r e g i s t r a t i o n  of a marr iage which had t a k e n  p l a c e  
and t o  register one which had n o t  i n  fac t  taken p l a c e .  And, 
t h i r d l y ,  a p a r t  from d e l i b e r a t e  f r a u d ,  t h e  s a f e g u a r d s  a g a i n s t  
i r r e g u l a r  mar r i ages  ( i . e . ,  t hose  v o i d  o r  of d o u b t f u l  v a l i d i t y  
f o r  want of form) would be s e r i o u s l y  weakened by t h e  removal 
o f  t h e  requirement  t h a t  eve ry  mar r i age  must be a t t e n d e d  by a 
r e s p o n s i b l e  o f f i c e r  whose duty it is t o  see t h a t  a l l  the 
f o r m a l i t i e s  r e q u i r e d  by law a r e  complied wi th  and t h a t  the  
mar r i age  i s  solemnised i n  due form. Experience shows t h a t ,  
unde r s t andab ly  enough, c e r t a i n  sects t r y  t o  adhere s t r i c t l y  
t o  mar r i age  rites which a r e  ve ry  d i f f e r e n t  from t h o s e  known 
t o  Eng l i sh  law, and which may not comply w i t h  i t s  e s s e n t i a l  
requirements .  

108. Having r ega rd  t o  t h e s e  c o n s i d e r a t i o n s  w e  do n o t  f e e l  
a b l e  t o  propose t h e  adop t ion  h e r e  of the  S c o t t i s h  system. The 
s i t u a t i o n  i n  t h e  two parts of G r e a t  B r i t a i n  i s  d i f f e r e n t  both 
i n  r ega rd  t o  s o c i a l  h a b i t s  and l e g a l  norms. I n  S c o t l a n d  t h e  
mar r i age  schedu le  system h a s  become t r a d i t i o n a l ;  i n  England 
i t  would be a s t a r t l i n g  novel ty .  I n  Sco t l and  t h e  l a w  i s  such 
t h a t  t h e r e  i s  both a c l o s e r  c o n t r o l  o v e r  c e l e b r a n t s  and l e s s  
extreme consequences i f  t h e r e  a r e  d e f e c t s  i n  the  f o r m a l i t i e s  
s i n c e  a v a l i d  mar r i age  c a n  be e s t a b l i s h e d  by c o h a b i t a t i o n  w i t h  

h a b i t  and repute.37 
mar r i ed  no twi ths t and ing  d e f e c t s  i n  t h e  ceremony o r ,  i ndeed ,  
no twi ths t and ing  t h a t  t h e r e  never was a ceremony.38 
t o  be a b l e  t o  prove t h e  due performance of a mar r i age  ceremony 
is  a c c o r d i n g l y  less impor t an t .  Moreover, h i t h e r t o  S c o t t i s h  law 
h a s  made no p r o v i s i o n  f o r  the  c e l e b r a t i o n  of m a r r i a g e s  according 
t o  t h e  r i tes  of sects o t h e r  t h a n  C h r i s t i a n  denominat ions or Jews. 

Hence t h e  p a r t i e s  may become v a l i d l y  

The need 

3 9  

37. S e e  t h e  Kilbrandon Report  (Cmnd. 4011) pa ras .  135-143. No 

38. T h i s ,  no doubt ,  a l s o  a c t s  a s  a d e t e r r e n t  a g a i n s t  a t t empt s  to  
change i n  t h e  l a w  was recommended. 

t r a p  innocen t  v i c t i m s  i n t o  mar r i age  ceremonies known t o  be 
i n v a l i d  s i n c e  t h e  t r a p p e r  may f i n d  himself m a r r i e d e s p i t e  t h e  
i n v a l i d i t y  of t h e  ceremony. 

39. The Kilbrandon Repor t  recommended a n  e x t e n s i o n  t o  o t h e r  r e l i g i o n s  
and w i t h  c l o s e r  c o n t r o l  o v e r  t h e  r i g h t  to a c t  as c e l e b r a n t :  
Cmnd. 401 1 ,  p a r a s .  114-1 17. 
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log. It has ,  moreover,  been r e p r e s e n t e d  t o  u s  t h a t ,  however 
o l d  fash ioned  t h e  p r e s e n t  Engl ish system may a p p e a r ,  it works 
w e l l  i n  p r a c t i c e  and g i v e s  gene ra l  s a t i s f a c t i o n  to t h e  publ ic .  
T h i s  i s  a m a t t e r  on which we s h a l l  p a r t i c u l a r l y  welcome views. 
I f  it be a f a c t  t h a t  t h e  o b j e c t i o n s  summarised above a r e  
t h e o r e t i c a l  r a t h e r  t h a n  r e a l  t h e r e  i s  no poin t  i n  changing t h e  
procedure merely f o r  t h e  sake of  a p p e a r i n g  more modern and 
b u s i n e s s l i k e .  A s  a r e s u l t  of t h e  p r o p o s a l s  which we make below 
f o r  g r e a t e r  i n f o r m a t i o n  i n  t he  r e g i s t e r s ,  e x i s t i n g  register 
books would, i n  any case, have t o  be  replaced by new ones ;  
w i t h  t he  i n f o r m a t i o n  now a v a i l a b l e  as t o  the  approximate annual  
numbers of m a r r i a g e s , i n  sma l l e r  p a r i s h e s  sma l l e r  r e g i s t e r  books 
could  be i s sued  so a s  t o  remove the  g r e a t  de lay  which sometimes 
occur s  before  they  a r e  de l ive red  t o  t h e  s u p e r i n t e n d e n t  r e g i s t r a r s .  
W e  t h i n k ,  however, t h a t  it would be p o s s i b l e  t o  go f u r t h e r  than  
t h i s ,  i f  it was thought  d e s i r a b l e ,  and t o  change t h e  p resen t  
system so t h a t  i t  would more c l o s e l y  accord w i t h  that  p r e v a i l i n g  
i n  S c o t l a n d  w h i l e  a v o i d i n g  the  d isadvantages  which  we foresee  i f .  
t h e  S c o t t i s h  system w e r e  in t roduced  here. 

Suggested new procedure  

110. W e  sugges t  t h a t  a l l  r e g i s t r a n t s  should be s u p p l i e d  w i t h  
two marr iage  r e g i s t e r  books, t h e  p a g e s  of one b e i n g  pe r fo ra t ed  
so t h a t  they could be detached. Both r e g i s t e r s  would be 
completed and s igned ,  b u t  a f t e r  t h e  wedding t h e  d e t a c h a b l e  
p e r f o r a t e d  page would be despatched t o  t h e  supe r in t enden t  
r e g i s t r a r  of t h e  d i s t r i c t .  He would immediately s e n d  a copy 
of it4' t o  t h e  R e g i s t r a r  General  t o  e n a b l e  t h e  c e n t r a l  r e g i s t e r  
t o  be completed,  and t h e n  i n s e r t  t h e  s igned  o r i g i n a l  i n  h i s  
r e g i s t e r .  Under such  a system comple te  e n t r i e s  would be 
a v a i l a b l e  both a t  t h e  c e n t r a l  and t h e  d i s t r i c t  r e g i s t r i e s  w i t h i n  
a v e r y  s h o r t  t i m e  a f t e r  t he  wedding - al though i t  would take 
r a t h e r  longer  b e f o r e  e f f e c t i v e  s e a r c h e s  could be m a d e  because 
t h i s  n e c e s s a r i l y  depends upon t h e  complet ion of a n  index .  A 

~~ ~ 

40. T h i s  would no t  be needed where the marriage w a s  r e g i s t e r e d  by 
a r e g i s t r a r :  t h e  pe r fo ra t ed  copy could be s e n t  o n  t o  t h e  
R e g i s t r a r  Genera l .  
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s jgned  o r i g i n a l  would immediately come i n t o  the c u s t o d y  of a 
s t a t e  o f f i c i a l ,  t h e  s u p e r i n t e n d e n t  r e g i s t r a r ,  and i n  a form 
which would enab le  him t o  i n c o r p o r a t e  it i n t o  h i s  register 
w i t h o u t  t r a n s p o s i t i o n .  Church of England clergymen and  
a u t h o r i s e d  pe r sons  would have on ly  one completed marriage 
register book i n s t e a d  of two and could r e t a i n  t h a t  i n d e f i n i t e l y .  
we env i sage  t h a t  q u a r t e r l y  r e t u r n s  f rom clergymen and a u t h o r i s e d  
pe r sons  would s t i l l  be r e q u i r e d  a s  a means of e n a b l i n g  t h e  
s u p e r i n t e n d e n t  registrar t o  check t h a t  he had r ece ived  cop ie s  
of a l l  t h e  e n t r i e s  and as  a means whereby t h e  clergyman or 
a u t h o r i s e d  person cou ld  c l a i m  payment. But the r e t u r n  would 
be much s i m p l i f i e d ;  it would merely l ist  t h e  se r ia l  numbers 
of t h e  e n t r i e s  despa tched  and confirm t h a t  no o t h e r  mar r i ages  
had been solemnised by him dur ing  t h e  p reced ing  q u a r t e r .  41 

1 1 1 .  A s  we see it, t h i s  would remove v i r t u a l l y  a l l  t h e  

d i sadvan tages  of t h e  p r e s e n t  system and secu re  most of t h e  
advantages of t h e  mar r i age  schedule  sys t em w i t h  none of i t s  
d i sadvan tages .  The one t h i n g  t h a t  i t  would not a c h i e v e  would 
be t h e  removal of t he  need f o r  registrars t o  take o r i g i n a l  
marr iage register books w i t h  them when t h e y  a t t e n d  m a r r i a g e s  
i n  registered b u i l d i n g s .  But i f  t h e  advan tage  of h a v i n g  
mar r i ages  r e g i s t e r e d  immediately on t h e i r  so l emni sa t ion  ( an  
advantage which t h e  m a r r i a g e  schedule system does n o t  a c h i e v e )  
is t o  remain,  e i t h e r  t h e  p a r t i e s  have to  go t o  the  r e g i s t e r  
( i . e . ,  t o  marry on ly  a t  a r e g i s t e r  o f f i c e ,  i n  t h e  Church of 
England o r  a t  a r e g i s t e r e d  b u i l d i n g  w i t h  a n  a u t h o r i s e d  person)  
o r  t h e  register h a s  t o  go t o  t h e  p a r t i e s .  P e r i p a t e t i c  r e g i s t e r s ,  
though t h e y  may be r ega rded  a s  o b j e c t i o n a b l e  i n  t h e o r y ,  do not 
appea r  t o  have g iven  rise t o  any problems i n  p r a c t i c e .  

In fo rma t ion  i n  register 

4 2  

112. The p r e s e n t  form o f  t h e  mar r i age  register has  been 
cr i t ic ised on t h e  g round , tha t  t h e  i n f o r m a t i o n  c o n t a i n e d  i n  i t  

~ 

41. N i l  r e t u r n s  would be r e q u i r e d  a s  a t  p r e s e n t .  
4 2 .  I n  r u r a l  a r e a s  t h e  movement of register books o c c u r s  a l s o  i n  

r e l a t i o n  t o  r e g i s t r a t i o n  of b i r t h s  and dea ths  s i n c e  r e g i s t r a r s  
a t t e n d  d i f f e r e n t  r e g i s t r a t i o n  o f f i c e s  i n  t h e  d i s t r i c t  on 
d i f f e r e n t  days.  
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does no t  always e n a b l e  t h e  p a r t i e s  t o  be i d e n t i f i e d  a t  l a t e r  
d a t e s .  Entry of a g e ,  f o r  i n s t a n c e ,  i s  not  always s u f f i c i e n t  
t o  d i s t i n g u i s h  one pe r son  wi th  a common forename a n d  surname 
f r o m  o t h e r s .  
e n t e r i n g  such e x p r e s s i o n s  a s  “ F u l l  age” f o r  a l l  p e r s o n s  over  
21 (pe rhaps  now 18). The R e g i s t r a r  General  h a s  been urged by 
a number o f  prominent bodies ,  i n c l u d i n g  t h e  Medical  Research 
Counc i l ,  t o  p r e s c r i b e  a form of register i n  which a l l  persons 
r e g i s t e r i n g  mar r i ages  should be r e q u i r e d  t o  e n t e r  the da te  and 
p l a c e  of b i r t h  of t h e  br ide  and bridegroom. The p r o p o s a l s  
which we have made i n  r e l a t i o n  to  p r e l i m i n a r i e s  w i l l  make it 
easy  f o r  t h i s  t o  be achieved.  Each p a r t y  w i l l  have been r e q u i r e d  
t o  s ta te  h i s  o r  h e r  da te  and p l a c e  o f  b i r t h  (and t o  produce 
evidence of i t ) 4 3  and t h i s  i n f o r m a t i o n  w i l l  be s t a t e d  i n  t h e  
supe r in t enden t  r e g i s t r a r ’ s  l i c e n c e  .44 
should a l s o  be s t a t e d  i n  the registers themselves.  
sugges t  t h a t  de ta i l s  should t h e r e  be g iven  of t he  date and 
p l a c e  of i s s u e  of t h e  supe r in t enden t  r e g i s t r a r ’ s  l i c e n c e ;  
t h i s  would h e l p  t o  e n s u r e  t h a t  t h e  r e g i s t r a n t  checked both 
t h e  e x i s t e n c e  of t h e  l i c e n c e  and i ts  c u r r e n t  v a l i d i t y .  

Marr iage cer t i f ica tes  

113.. O f f i c i a l  ce r t i f ied  c o p i e s  of e n t r i e s  i n  t h e  mar r i age  
register should,  of cour se ,  c o n t i n u e  t o  be i s s u a b l e ,  i n i t i a l l y  
by t h e  r e g i s t r a n t  and t h e r e a f t e r  by the s u p e r i n t e n d e n t  registrar 
o r  R e g i s t r a r  Gene ra l .  Under t h e  p r e s e n t  system, t h e  R e g i s t r a r  
General  i s  not  i n  a p o s i t i o n  t o  i s s u e  a cer t i f icate  u n t i l  some 
t i m e  a f t e r  t h e  d a t e  of t h e  mar r i age  and u n t i l  t h e n  people 
wi sh ing  t o  o b t a i n  a c e r t i f i c a t e  w i l l  be i n  a d i f f i c u l t y  u n l e s s  
they know e x a c t l y  where t h e  mar r i age  was solemnised. I f  our 

c e r t i f i c a t e s  w i l l  be o b t a i n a b l e  more promptly e i ther  from the  
o f f i c e  of t h e  Registrar General o r  f rom t h a t  of t h e  s u p e r i n t e n d e n t  
r e g i s t r a r  ( a s  w e l l  a s  from t h e  o r i g i n a l  r e g i s t r a n t ) .  We a l s o  

T h i s  defect i s  made worse by t h e  p r a c t i c e  of 

We suggest t h a t  i t  
1 We a l s o  

p roposa l s  a r e  adopted these d i sadvan tages  w i l l  d i s a p p e a r ;  r- 

43. P a r a ,  27 above. 
44. Para ,  60 above. 
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sugges t  t h a t  t h e  Marr iage  Act i t s e l f  should s t a t e  t h a t  a 
c e r t i f i c a t e  i s sued  from any of t h e s e  s m r c e s  i s  s u f f i c i e n t  
proof of t h e  c e l e b r a t i o n  of t h e  mar1 - i age -4~  

Annota t ion  of b i r t h  registers? 

114. The sugges t ion  h a s  been made t h a t  p a r t i c u l a r s  of the  
marr iage  should be recorded  a g a i n s t  t h e  p a r t i e s ’  b i r t h  e n t r i e s .  
The Kilbrandon Conunittee s a i d  t h a t  t h e y  would have l i k e d  t o  
recommend t h i s  i n  r e s p e c t  of  Scot land  s i n c e  they t h o u g h t  i t  
would provide  a good safeguard  a g a i n s t  bigamous mar r i ages .  
They r e f r a i n e d  from recommending it “on ly  because we r e a l i s e  
t h a t  it would be a v e r y  expensive p r o c e s s ,  both i n  s t a f f  time 
and money, a s  t he  b i r t h  e n t r i e s  of a b o u t  80,000 p e r s o n s  would 
have t o  be searched f o r  and annota ted  each year” .  46 

115. The i n t r o d u c t i o n  of such a system i n  England would, of 
cour se ,  be s t i l l  more expensive s i n c e  t h e  numbers involved  
would be o v e r  400,000 annua l ly .  Neve r the l e s s ,  we have considered 
t h e  sugges t ion  s i n c e  on t h e  f a c e  of it i t  i s  an a t t r a c - t i v e  one. 
But w e  have concluded t h a t  i n  i tself  i t  would not  be worthwhile,  
a p a r t  a l t o g e t h e r  from t h e  ques t ion  of  expense.  I n  England the 
v a r i o u s  r e g i s t e r s  a r e  i n  no sense  r e g i s t e r s  of c u r r e n t  s t a t u s  
but  merely of  p a s t  e v e n t s ;  i n  t h i s  r e s p e c t  our  m a r r i a g e  
r e g i s t e r  d i f f e r s  from khe S c o t t i s h .  There,  the m a r r i a g e  
r e g i s t e r  is a n n o t a t e d  i f  t he  marr iage i s  d i s so lved  or annul led  
and t h e r e f o r e  forms something i n  t h e  n a t u r e  of a c u r r e n t  
r e g i s t e r  of m a r i t a l  s t a t u s .  
r e g i s t e r s  would c a r r y  t h i s  a s t age  f u r t h e r  and be a s t e p  i n  
t he  d i r e c t i o n  of making t h e  r e g i s t e r s  a genuine N a t i o n a l  Reg i s t e r .  
The c a s e  f o r  such a R e g i s t e r  is, i n  o u r  view, a s t r o n g  one - 
though we a r e  w e l l  aware t h a t  it i s  anathema to’many. But 
merely t o  a n n o t a t e  t h e  b i r t h  r e g i s t e r  i n  t h e  way sugges ted  
would n o t ,  i n  o u r  view, be worthwhile .  We say t h a t  for the  
fo l lowing  reasons:-  

The sugges ted  anno ta t ion  of  b i r t h  

45. A s  po in ted  out  above (pa ra .  104) t h e  present  p r o v i s i o n  i n  t h e  
A c t  r e l a t e s  on ly  t o  c e r t i f i c a t e s  o f  t h e  R e g i s t r a r  General;  
t h e  e f f e c t  of  t h e  o t h e r s  depends on common law and the 
Evidence Act 1851. 

46. Cmnd. 4011, pa ra .  128. 
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It would be i m p r a c t i c a b l e  t o  note  b i r t h  r eco rds  
i n  r e s p e c t  of mar r i ages  which took p l a c e  p r i o r  
t o  t h e  i n t r o d u c t i o n  of t h e  system; h e n c e ,  i t  
would be ve ry  many y e a r s  be fo re  it c o u l d  reason- 
a b l y  be assumed t h a t  t h e  absence of a n o t i n g  
meant t h a t  t h e r e  had been no marr iage i n  England 
and Wales. 

It would n o t  be p o s s i b l e  t o  have b i r t h  r e c o r d s  
marked t o  r eco rd  m a r r i a g e s  c e l e b r a t e d  abroad. 

About 2% m i l l i o n  peop le  r e s i d e n t  i n  t h i s  country 
and p o s s i b l y  a s  many as  1 0  p e r  c e n t  o f  t h e  
pe r sons  marrying i n  t h i s  country were b o r n  
abroad;  i t  would n o t  be p o s s i b l e  t o  have  t h e i r  
b i r t h  r e c o r d s  anno ta t ed .  

Presumably, f u l l  b i r t h  c e r t i f i c a t e s  would show 
any a n n o t a t i o n s  t o  t h e  registered e n t r i e s  - t h i s  
would be e s s e n t i a l  i f  t h e  system was t o  achieve 
i t s  purpose .  Hence, p roduc t ion  of a n  up-to-date 
b i r t h  c e r t i f i c a t e  no t  showing any a n n o t a t i o n  would 
l ead  p e o p l e  t o  assume t h a t  t h e  person to whom it 
r e l a t e d  had not  marr ied.  Th i s ,  however, would be 
an  u n s a f e  assumption s i n c e  t h e  r e g i s t e r  would not 
r eco rd  a marr iage c e l e b r a t e d  abroad, or before(  
t h e  scheme came i n t o  o p e r a t i o n ,  o r  t o o  r e c e n t l y  c 
t o  have become anno ta t ed  (some time-lag would 
be i n e v i t a b l e ) ,  

It would be l i k e l y  t o  lead t o  demands f o r  
p roduc t ion  o f  up-to-date c o p i e s  of full b i r t h  
cer t i f icates ,  thus  g r e a t l y  i n c r e a s i n g  demands 
on t h e  r e g i s t r y  and t r o u b l e  and expense t o  the 
pub l i c .  

It would be u n l i k e l y  e f f e c t i v e l y  t o  d e t e r  a 
determined bigamist .  

. 
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R e g i s t r a t i o n  of Church weddings 

116. W e  have a l r e a d y  suggested t h a t  there should be g r e a t e r  
c o n t r o l  o v e r  " a u t h o r i s e d  persons" ,47 and t h e  need f o r  t h i s  
i s  p a r t i c u l a r l y  g r e a t  i n  r e l a t i o n  t o  t h e i r  f u n c t i o n s  as  
r e g i s t r a n t s .  However, inadequacy i n  r e l a t i o n  t o  r e g i s t r a t i o n  
of m a r r i a g e s  is  no t  found only among a u t h o r i s e d  p e r s o n s .  The 
p r e s s u r e  o f  p a s t o r a l  d u t i e s  i s  such t h a t  some Church of England 
clergymen f i n d  it d i f f i c u l t  t o  keep up-to-date w i t h  t h e  r e t u r n s  
on which t h e  e f f i c i e n c y  o f  t he  r e g i s t r a t i o n  system depends.  I n  
such c i r cums tances  t he  Church a u t h o r i t i e s  might welcome i t  i f  

t hey  had t h e  same power a s  o t h e r  denominat ions t o  a p p o i n t  an 
a u t h o r i s e d  person. It  may be t h a t  some clergymen, w i t h  heavy 
p a s t o r a l  d u t i e s  t o  wh ich  they r i g h t l y  g i v e  p r i o r i t y ,  migh t  
welcome being r e l i e v e d  of t h i s  t a s k .  W e  t h i n k  t h a t  i n  most 
p a r i s h e s  l i t t l e  d i f f i c u l t y  would be expe r i enced  i n  f i n d i n g  a 
b u s i n e s s l i k e  l a y  man o r  woman connected w i t h  the  c h u r c h  who, 
hav ing  g i v e n  up work o n  r e t i r e m e n t  or marr i age ,  would-welcome 
a pa r t - t ime  appointment o f  t h i s  n a t u r e .  On the r a r e  occas ions  
when he  or  she w a s  u n a b l e  t o  a t t e n d  a wedding it would be 
necessa ry  f o r  a registrar ( o r  a n o t h e r  a u t h o r i s e d  p e r s o n )  t o  do 
so,  b u t  w e  do no t  e n v i s a g e  t h a t  t h e  p r a c t i c e  of r e l i e v i n g  
incumbents would become s u f f i c i e n t l y  common t o  make t h i s  a 
s e r i o u s  o b j e c t i o n .  W e  should p a r t i c u l a r l y  welcome t h e  views 
of t h e  Church a u t h o r i t i e s  on t h i s  s u g g e s t i o n .  

Summary .of  p r o v i s i o n a l  conc lus ions  r e l a t i n g  t o  r e x i s t r a t i o n  

117. Our p r o v i s i o n a l  p r o p o s a l s  i n  r e s p e c t  of r e g i s t r a t i o n  are:- 

( a )  The system o f  r e g i s t r a t i o n  shou ld  be speeded up 
and s i m p l i f i e d  by the i n t r o d u c t i o n  of a new 
type  of marriage r e g i s t e r  book i n  which  e n t r i e s  

. would be made and s igned i n  d u p l i c a t e  and one 
copy despa tched  promptly t o  the  s u p e r i n t e n d e n t  
registrar of t h e  d i s t r i c t  who would promptly 
send a copy of i t  t o  t h e  Registrar General  
and complete  t he  d i s t r ic t  register ( p a r a s .  1 1 0 ,  1 1  1 ) .  

47. Para.  90. 
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The registers should c o n t a i n  a l l  t h e  d e t a i l s  
r e g a r d i n g  t h e  p a r t i e s  g i v e n  i n  t h e  supe r in t enden t  
registrar's l i c e n c e  ( i n c l u d i n g  d a t e s  and p l aces  
of b i r t h )  and p a r t i c u l a r s  of the  l i c e n c e  
( p a r a .  112) .  

The Mar r i age  Act shou ld  provide e x p r e s s l y  t h a t  
o f f i c i a l  c o p i e s  of e n t r i e s  i n  t h e  registers 
whe the r  i s sued  by t h e  o r i g i n a l  r e g i s t r a n t ,  the  
s u p e r i n t e n d e n t  r e g i s t r a r  or t h e  Registrar General 
shou ld  be s u f f i c i e n t  ev idence  of t h e  c e l e b r a t i o n  
of t h e  marr iage t o  which i t  r e l a t e s  ( p a r a .  113). 

We do n o t  f avour  t h e  a n n o t a t i o n  of b i r t h  r e g i s t e r s  
w i th  n o t i c e  of a mar r i age  (pa ras .  114-1 15). 

I n  view of  t h e  burdens borne by incumbents i t  is  
f o r  c o n s i d e r a t i o n  w h e t h e r  t h e  a u t h o r i t i e s  of t h e  
Church o f  England shou ld  no t  be empowered t o  
r e l i e v e  them by a p p o i n t i n g  a u t h o r i s e d  persons 
( p a r a .  1 1 6 ) .  

5 EFFECTS OF IRREGULARITIES 

A The P resen t  P o s i t i o n  

118.  The Marr iage A c t  1949 e x p r e s s l y  s t a t e s  t h a t  c e r t a i n  
i r r e g u l a r i t i e s  make a purported marriage void,  t h a t  o t h e r s  do 
n o t  a f f e c t  t h e  v a l i d i t y  of t h e  m a r r i a g e  and t h a t  o t h e r s  make 
i t  v o i d  i f  t h e  p a r t i e s  who married i r r e g u l a r l y  d i d  so 'Iknow- 
i n g l y  and w i l f u l l y " .  The first class, those i n  which t h e  
mar r i age  i s  e x p r e s s l y  dec la red  t o  be vo id  i r r e s p e c t i v e  of t h e  
knowledge of t h e  p a r t i e s ,  r e l a t e  t o  m a t t e r s  of c a p a c i t y  t o  
marry o r  t o  marry each. o t h e r  (and n o t  t o  f o r m a l i t i e s  w i t h  

which a l o n e  t h i s  Pape r  i s  concerned) .  
w i t h  i n  t h e  r e c e n t  Report  of t h e  Law Commission on t h e  N u l l i t y  
o f  Marr iage (Law Com. No.33) and i n c l u d e  non-agelt8 and 

48. Marr iage A c t  1949, s.2. 

They have been d e a l t  
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c o n s a n g u i n i t y  and a f f i n i t y  .49 Moreover, as  r ega rds  t he  
e s s e n t i a l ,  as opposed t o  the  formal ,  v a l i d i t y  of a m a r r i a g e ,  
there are c e r t a i n  o t h e r  grounds of v o i d n e s s  and more o f  
v o i d a b i l i t y ,  which are a l s o  d e a l t  w i t h  i n  t h a t  Repor t ,  b u t  
which are no t  mentioned i n  the  Marr iage A c t  and some of which 
a r e  n o t  a t  p r e s e n t  e x p r e s s l y  stated i n  any s t a t u t e .  I f  t h e  

N u l l i t y  o f  Marriage B i l l ,  appended t o  t h a t  Report and now 
before Pa r l i amen t ,  i s  enac ted ,  a l l  of t h e s e  grounds o f  voidness  
or v o i d a b i l i t y  w i l l  be s ta ted  i n  a s i n g l e  s t a t u t e .  However, 
a s  r e g a r d s  non-compliance w i t h  f o r m a l i t i e s ,  a l l  t h a t  s t a t u t e  
w i l l  s a y  is  t h a t  a marriage i s  void i f  " i t  i s  not a v a l i d  
mar r i age  unde r  t h e  p r o v i s i o n s  of t he  Mar r i age  Acts 1949-1970 
( t h a t  i s  t o  say where  ... ( i i i )  the  p a r t i e s  have i n t e r m a r r i e d  
i n  d i s r e g a r d  of c e r t a i n  requirements  a s  t o  t h e  fo rma t ion  of 

I n  t h e  p r e s e n t  s t a t e  of the law t h a t  is a l l  i t  
can s a y ,  f o r ,  u n f o r t u n a t e l y ,  t he  Mar r i age  A c t  d e a l s  w i t h  t h e  

effects  of non-compliance w i t h  i t s  p r o v i s i o n s  i n  a s i & l a r l y  
confus ing  f a s h i o n .  

119. A s  we have s a i d ,  t he  A c t  e x p r e s s l y  provides  t h a t  c e r t a i n  
formal defects do no t  a v o i d  t h e  marr iage.  T h i s  c l a s s  i n c l u d e s  
l a c k  o f  p a r e n t a l  consen t ,51  f a i l u r e  t o  p u b l i s h  banns or t o  
g i v e  n o t i c e  i n  t he  c o r r e c t  p a r i s h  o r  d i s t r i c t  or t o  have the  
mar r i age  solemnised i n  t he  c o r r e c t  p a r i s h  o r  d i s t r i c t , 5 2  o r  
so l emnisa t ion  i n  a b u i l d i n g  which was n o t  duly cer t i f ied  o r  
not  t h e  parties '  u s u a l  p l a c e  of worship.53 It a l s o  e x p r e s s l y  
p rov ides  t h a t  c e r t a i n  o t h e r  i r r e g u l a r i t i e s  avoid the  mar r i age  
i f  both p a r t i e s  have acted ttknowingly and w i l f u l l y t t .  T h i s  
c l a s s  i n c l u d e s ,  i n  t h e  case of Church of England weddings,  

49. Mar r i age  A c t  1949, s. 1 .  

50. C lause  l ( a )  of t h e  B i l l .  

51. Mar r i age  A c t  1949, s .  4 8 ( l ) ( b ) .  But i t  seems, t h a t  if the 
p a r e n t  had f o r b i d d e n  t h e  i s s u e  of a c e r t i f i c a t e  u n d e r  the  
procedure i n  s.30 and t h e  s u p e r i n t e n d e n t  r e g i s t r a r  had never- 
theless i s sued  a c e r t i f i c a t e  and t h e  p a r t i e s  had m a r r i e d  the  
mar r i age  would be v o i d  s i n c e  s. 30 prov ides  t h a t  ' I t he  no t i ce  
of mar r i age  and a l l  proceedings t h e r e o n  s h a l l  b e  vo id" .  

52. Ibid., ss. 24 and 4 8 ( l ) ( a )  and ( e ) .  
53. Ibid., s. 4 8 ( l ) ( c )  and ( d )  and ( 2 ) .  
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marr i ages  o t h e r w i s e  than  i n  a church o r  chape l  where banns 
may be pub l i shed ,  f a i l u r e  t o  p u b l i s h  banns o r  t o  o b t a i n  a 
common l i c e n c e  o r  s u p e r i n t e n d e n t  r e g i s t r a r ' s  c e r t i f i c a t e ,  
mar r i ages  a f t e r  banns have been fo rb idden  o r  a common l i c e n c e  
o r  s u p e r i n t e n d e n t  r e g i s t r a r ' s  c e r t i f i c a t e  has  e x p i r e d ,  
mar r i ages  f o l l o w i n g  a ~ u p e r i n t e n d e ~ t  r e g i s t r a r ' s  c e r t i f i c a t e  
o t h e r  than i n  t h e  church o r  chapel specif ied t h e r e i n ,  and 
m a r r i a g e s  by a pe r son  n o t  i n  Holy Orders .54  

o t h e r  t han  t h o s e  o f  t h e  Church of England, t h i s  class i n c l u d e s  
mar r i ages  wi thou t  due n o t i c e  o r  w i t h o u t  a c e r t i f i c a t e ,  m a r r i a g e s  
a f t e r  t h e  c e r t i f i c a t e  h a s  e x p i r e d ,  marr iages  i n  a p l a c e  o t h e r  
t h a n  t h a t  specif ied i n  t h e  c e r t i f i c a t e ,  and m a r r i a g e s  i n  t h e  
absence o f  the registrar, a u t h o r i s e d  person, or supe r in t enden t  

I n  t h e  case of mar r i a l  

registrar. 55 

120. Unfor tuna te ly ,  these-two c l a s s e s  do n o t  c o v e r  t h e  whole 
ground. There are some requ i r emen t s  of the A c t  which a r e  n o t  
i nc luded  i n  e i ther .  Among these are, f irst ,  c e l e b r a t i o n  of a 
mar r i age  o t h e r w i s e  than  between t h e  hours .of  8 a.m. and 6 p.m. 
T h i s  requirement  appears a s  t h e  l a s t  of f o u r  s e c t i o n s  i n  
P a r t  I of t h e  A c t  w h i c h  a p p l i e s  t o  a l l  types of marr iage.  I n  
t h e  c a s e  of t h e  o t h e r  three s e c t i o n s ,  i t  is  e x p r e s s l y  provided 
i n  two of them t h a t  a marr iage which offends t h e i r  p rov i s ions  
i s  
Nothing i s  s a i d  i n  t h e  c a s e  of t h e  f o u r t h  s e c t i o n .  Its wording 
s u g g e s t s  t h a t  t h e  marr iage would n o t  be avoided58 and it i s  
most u n l i k e l y  t h a t  any c o u r t  would today hold t h a t  i r ;  was. 
Another omission r e l a t e s  t o  f a i l u r e  t o  use  t h e  "p resc r ibed  

and i n  t h e  c a s e  o f  t h e  t h i r d ,  t h a t  i t  i s  valid;57 

54. Marr iage A c t  1949, s. 25. 

56. I b i d . ,  ss. 1 and 2. 

57. u., s. 4 8 ( l ) ( b ) .  
58. It says  "A marriage may be solemnized a t  a n y  time between" 

55. Ibid., s. 49. 

t h e  hours  of 8 a.m.  and 6 p ,m. ,  no t ,  l i k e  ss. 1 and 2 ,  "A 
marr iage solemnized [o the rwise  t h a n  between t h e  hours o f  
8 a.m.  and 6 p.m.1 s h a l l  be void".  
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words" a t  t h e  ceremony. Here t h e  p o s i t i o n  appears  t o  be t h a t  
a f a i l u r e  t o  r epea t  t h e  words verba t im would not a v o i d  t h e  

Furthermore,  a l though t h e  Act never d e c l a r e s  the m a r r i a g e  t o  
be void  f o r  l ack  of form u n l e s s  t h e  p a r t i e s  ac ted  knowingly 
and w i l f u l l y ,  t h e r e  may be some formal  d e f e c t s  so 
fundamental  t h a t  i n  law t h e r e  i s  no marr iage  even i f  t h e  
p a r t i e s ,  o r  one of them, a c t e d  i n  good f a i t h .  For example,  
i f  a layman purpor ted  t o  c e l e b r a t e  a mar r i age ,  wi thout  a 
l i c e n c e  and i n  a p r i v a t e  house,60 i t  seems l i k e l y  t h a t  t h e r e  
would be no marr iage even i f  one p a r t y ,  being,  say ,  a r e c e n t  
immigrant, genuine ly  b e l i e v e d  t h a t  t h e  c e l e b r a n t  was a c l e r k  
i n  Holy Orders ,  t h a t  t h e  needfu l  p r e l i m i n a r i e s  had been complied 
w i t h  and t h a t  t h e  house was a p l ace  where marr iages  c o u l d  
l awfu l ly  be solemnised by him. This ,  i t  i s  suggested,  would 
not  be so much a void marr iage  a s  no m a r r i a g e  a t  a l l .  A s  has  
been j u d i c i a l l y  s a i d  of  t h e  Marriage A c t :  

marr iage b u t  t h a t  a t o t a l  f a i l u r e  t o  exchange vows would. 59 

61 

"What, i n  ou r  judgment,  was contemplated by t h i s  
A c t  and i t s  p r e d e c e s s o r s  i n  d e a l i n g  w i t h  marr iage  
and its so lemnisa t ion ,  and t h a t  t o  which a l o n e  i t  
a p p l i e s ,  was t h e  performing i n  England of a 
ceremony i n  a form known t o  and recognised by o u r  
law a s  capable  of  producing, when t h e r e  performed,  
a v a l i d  marr iage."  

If t h e  ceremony was n o t  i n  such a form, t h e  purported marr iage 
would be void  not because t h e  Marriage A c t  avoids  i t  b u t  
because 'it is  not  a marr iage  a t  a l l  w i t h i n  t h e  meaning o f  
t h a t  A c t .  Unfo r tuna te ly ,  t he  Act g i v e s  l i t t l e  i n d i c a t i o n  of 
what a r e  t h e  minimum requi rements  of a "form known t o  and 
recognised by our  law ... a s  capable  o f  producing ... a v a l i d  
marriage" . 
59. 

6 0 .  

61. 

- H i l l  v. Hill [1959] 1 W.L.R. 127, P.C. Breach of' t h e  requi re -  
ment t h a t  marr iages  must be " w i t h  open doors" i s  a l s o  omit ted;  
presumably,  t h i s  would not  avoid t h e  marr iage.  So i s  absence 
of w i t n e s s e s ,  which is a l s o  not  f a t a l :  
(1861) 2 Sw. & T r .  278. 

see-Wing v .  Taylor 

9. E. v. =m [I9661 1 Q.B. 159, C.C.A. where t h e  f a c t s  w e r e  
somewhat s i m i l a r  e x c e p t  t h a t  t h e  c e l e b r a n t  was a m i n i s t e r  of 
r e l i g i o n  and not  a mere layman and t h e  ceremony was an I s l amic  
one. 
- R. v. Bham, sup ra ,  a t  p.169. The "marriage",  b e i n g  i n  a form 
which could  only have l ed  t o  a p o t e n t i a l l y  polygamous union, 
was he ld  not  t o  be a marr iage  w i t h i n  the  meaning o f  t he  Act. 
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B C r i t i c i s m s  and P r o v i s i o n a l  P roposa l s  

The need f o r  g r e a t e r  c e r t a i n t y  

121. The u n c e r t a i n t y  produced by t h e  p re sen t  s t a t e  of t h e  l a w  
w i l l  have been appa ren t  from t h e  fo rego ing  pa rag raphs .  Nor 
does  u n c e r t a i n t y  r e s u l t  only when t h e  l e g a l  p r o v i s i o n s  a r e  
obscure.  The  f a c t  t h a t  voidness  o r  v a l i d i t y  may depend on t h e  
knowledge o r  absence  of knowledge of t h e  p a r t i e s  i n  i t s e l f  
produces u n c e r t a i n t y .  Indeed i t  may come Close t o  l eav ing  i t  
t o  t h e  o p t i o n  of t h e  p a r t i e s  whe the r  t h e i r  marriage is  t o  be 
t r e a t e d  a s  vo id  o r  v a l i d ,  f o r  i f  t h e y  a l l e g e  t h a t  they had 
knowledge of an  i r r e g u l a r i t y  i t  w i l l  be v i r t u a l l y  impossible  
t o  d i sp rove  i t ,  and i f  t hey  a l l e g e  t h a t  they had n o t ,  i t  w i l l  
normally be ex t r eme ly  d i f f i c u l t  t o  prove the  c o n t r a r y .  As a 
r e s u l t  t h e  d i s h o n e s t  may be more f avoured  t h a n  t h e  scrupulous.  
But i t  i s  no t  o n l y  t h e  d e l i b e r a t e l y  d i s h o n e s t  who may 
b e n e f i t  undeservedly f o r  most peop le  have no d i f f i c u l t y  i n  
s i n c e r e l y  conv inc ing  themselves  t h a t  what they would l i k e  t o  
have occurred i s  what i n  f a c t  o c c u r r e d ,  s o  t h a t  t h e  nature  
o f  t h e i r  subsequent tes t imony a b o u t  t h e i r  s t a t e  of knowledge 
is  l i k e l y  t o  va ry  acco rd ing  t o  whe the r  they wish t o  be r e l i e v e d  
o f  t h e  marr iage o r  t o  remain mar r i ed .  A l l  t h i s  c a u s e s  g r e a t  
d i f f i c u l t y  t o  t h e  R e g i s t r a r  Gene ra l  and t o  h i s  o f f i c e r s  and 
t o  t h e  Home O f f i c e .  Where i r r e g u l a r i t i e s  come to  l i g h t  which 
a r e  such t h a t  t h e y  might a f f e c t  t h e  v a l i d i t y  of t h e  marriage 
t h e  R e g i s t r a r  G e n e r a l ' s  o f f i c i a l s  may have t o  c o n s i d e r  whether  
they should n o t i f y  t h e  p a r t i e s  and a d v i s e  a f r e s h  marriage o r  
whether  i t  can s a f e l y  be assumed t h a t  t h e  p a r t i e s  d i d  not a c t  
knowingly and w i l f u l l y .  Sometimes t h e r e  may be s e r i o u s  doubts  
a f f e c t i n g  a number of marr iages  c e l e b r a t e d  i r r e g u l a r l y  by a 
p a r t i c u l a r  c e l e b r a n t  o r  i n  a p a r t i c u l a r  p l ace  which cannot be 
r e so lved  by re-marr iage (because,  f o r  example, o n e  of the  
p a r t i e s  has  d i e d ) .  I n  t h e s e  c i r cums tances  t h e  H o m e  Sec re t a ry  
may have t o  e x e r c i s e  t h e  s t a t u t o r y  powers which h e  now has t o  
v a l i d a t e  t h e  mar r i ages  by P r o v i s i o n a l  Order .62 

.. 

T h i s  Drov i s iona l  
~~~ 

62. P r o v i s i o n a l  Order  (Marr iages)  A c t '  1905, as amended by t h e  
Marr iage V a l i d i t y  ( P r o v i s i o n a l  Orders)  A c t  1924 and S.I .  
1949 No. 2393. I n  the  p a s t  such Orders have been q u i t e  
numerous though t h e r e  has  been none i n  r e c e n t  yea r s .  
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o r d e r  procedure ,  though s i m p l e r  t h a n  t h e  passage of a s p e c i a l  I 

pr!blic o r  p r i v a t e  .4ct, c a n  be q u i t e  compl ica ted  and expens ive  
s i n c e  t h e  d r o f t  Order  h a s  t o  be a d v e r t i s e d  and any o b j e c t i o n s  
consicicred, a l o c a l  i n q u i r y  may have t o  be he ld ,  and t h e  

Order must be confirmed by Parl iament .  

J r r e g u l a r i t i e s  a v o i d i n g  a marr iage 

122. I f  o u r  f o r e g o i n g  proposa ls  were implemented the r i s k  
of i r r e g u l a r i t i e s  o c c u r r i n g  would be diminished - and c l e a r l y  
t h e  r i g h t  approach i s  p r e v e n t i o n  of  i r r e g u l a r i t i e s  r a t h e r  
than  t o  punish them by t h e  s a n c t i o n  o f  n u l l i t y .  N e v e r t h e l e s s ,  
i t  would be t o o  much t o  hope t h a t  any system could ever 
e r a d i c a t e  them wholly.  Hence, one s t i l l  has  t o  c o n s i d e r  what 
i r regular i t ies  should  b e  regarded a s  so s e r i o u s  a s - t o  avoid  
t h e  marr iage ,  The g e n e r a l  p r i n c i p l e s  which should govern  
t h a t  d e c i s i o n  a r e ,  we t h i n k ,  r e l a t i v e l y  easy  t o  s t a t e .  As we 
see i t  t h e y  are:- 

The l e a n i n g  should  be i n  f a v o u r  of v a l i d i t y ;  
hence t h e  number of formal  i r r e g u l a r i t i e s  
which may a v o i d  a marr iage  should  be reduced  
t o  t h e  minimum. 

I r r e g u l a r i t i e s  on t h e  p a r t  of t h e  regis t rar ,  
c e l e b r a n t  or a u t h o r i s e d  p e r s o n  which a r e  n o t  
t h e  f a u l t  o f  t h e  p a r t i e s  should  not  a v o i d  
t h e  marriage. 

Voidness or v a l i d i t y  s h o u l d  depend on 
o b j e c t i v e  c r i t e r i a  and n o t  on t h e  s u b j e c t i v e  
knowledge of t h e  p a r t i e s .  

It i s  t h e  working o u t  of t h e  p r a c t i c a l  a p p l i c a t i o n  o f  t h e s e  
p r i n c i p l e s  which c a u s e s  t h e  d i f f i c u l t y ,  p a r t i c u l a r l y  a s  
p r i n c i p l e s  (b)  and ( c )  may p u l l  i n  d i f f e r e n t  d i r e c t i o n s .  I f ,  
f o r  example, t h e r e  i's something wrong w i t h  t h e  s u p e r i n t e n d e n t  
regis t rar ' s  l i c e n c e  t h i s  may be h i s  f a u l t  o r  t h a t  o f  t h e  

p a r t i e s  who have m i s l e d  him; y e t  i f  v a l i d i t y  i s  t o  depend on 
whose f a u l t  i t  w a s ,  p r i n c i p l e  ( c )  w i l l  be breached. 
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123. Nevertheless we t h i n k  tha t  t h e  fo l lowing  corollaries 
of t h e  g e n e r a l  p r i n c i p l e s  would s e c u r e  g e n e r a l  agreement:- 

( i )  T h e r e  i s  no c a s e  f o r  a g e n e r a l  w i d e n i n g  of 
t h e  p r e s e n t  grounds on which a marriage may 
be regarded a s  void  f o r  formal i r r e g u l a r i t i e ~ ; ~ ~  
on t h e  c o n t r a r y  they  should  be narrowed,  f o r  
n o t  a l l  are of s u f f i c i e n t  importance t o  merit 
such a n  extreme consequence which  may have 
c a l a m i t o u s  r e s u l t s  t o  innocent  p a r t i e s  such 
as  a bereaved woman w i t h  young c h i l d r e n  who 
f i n d s  on t h e  dea th  of h e r  "husband" t h a t  she 
w a s  n o t  l e g a l l y  marr ied .  Our f o r e g o i n g  
p r o p o s a l s  would remove some of t h e  p o s s i b l e  
i r r e g u l a r i t i e s ,  b u t  would r e t a i n  some and add 

o t h e r s .  These a r e  of  vary ing  importance.  
Only non-fulf i lment  of t h o s e  t h a t  c a n  proper ly  
be regarded a s  fundamental  should p r e v e n t  t h e  
m a r r i a g e  being c o n s t i t u t e d .  

reg is t ra r ' s  l icence64 (or a Registrar Genera l ' s  
o r  s p e c i a l  l i c e n c e )  and  s o l e m n i s a t i o n  of a 
marriage s u b s t a n t i a l l y  i n  accordance w i t h  t h e  
legal p r o v i s i o n s  r e g a r d i n g  so lemnisa t ion .  If- 
t h a t  h a s  occurred t h e  marr iage  s h o u l d  be 

regarded as v a l i d  a s  t o  form,65 n o t w i t h s t a n d i n g  
non-fu l f i lment  of  some of t h e  s t e p s  which should 
have been taken as a p r e l i m i n a r y  t o  t h e  i s s u e  
of a l i c e n c e ,  mistakes i n  t h e  l i c e n c e ,  or non- 
s u b s t a n t i a l  e r r o r s  o r  omissions i n  t he  so lemnisa t ion .  

( i i )  The fundamentals  a r e  t h e  i s s u e  of a s u p e r i n t e n d e n t  

~~ ~ 

63. Equal ly ,  there i s ,  i n  our  view,  no case f o r  e l e v a t i n g  p a r e n t a l  
consent  from a formal  requi rement ,  breach of which does no t  
a n n u l  t h e  marriage, t o  a n  e s s e n t i a l  requi rement ,  breach of 
which would do  so: see para .  37 above. 

64. Under our f o r e g o i n g  proposa ls  regard ing  p r e l i m i n a r i e s  t h i s  is 
t h e  document w h i c h  w i l l  be r e q u i r e d  i n  t h e  case of every t y p e  
of marriage e x c e p t  those  by Registrar G e n e r a l ' s  l i cence  or by 
s p e c i a l  l i c e n c e .  
I t  m i g h t ,  of c o u r s e ,  be v o i d  or voidable  on other grounds s u c h  
as  absence of consent  o r  i n c a p a c i t y .  

65. 
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124. It i s  t h e  d e t a i l e d  working o u t  of t he  l a t t e r  p a r t  of t h e  
second c o r o l l a r y  which c a u s e s  d i f f i c u l t y .  The first p a r t  of i t  
seems t o  u s  t o  be c l e a r .  Under o u r  p r o p o s a l s  r e g a r d i n g  
p r e l i m i n a r i e s  t h e  s u p e r i n t e n d e n t  registrar w i l l  be g i v e n  
adequa te  t i m e  and o p p o r t u n i t y  t o  i n v e s t i g a t e  be fo re  he  i s s u e s  
a l i c e n c e .  I f  he i s s u e s  i t  and t h e  mar r i age  t a k e s  p l a c e ,  it 
should n o t ,  i n  o u r  view, be p o s s i b l e  t o  attack t h e  v a l i d i t y  
of t h e  mar r i age  on t h e  ground t h a t  t h e  p r e l i m i n a r i e s  w e r e  not 
p r o p e r l y  f u l f i l l e d  o r  because t h e r e  w e r e  e r r o r s  i n  t h e  l i c e n c e .  
We a p p r e c i a t e  t h a t  t h i s  means t h a t  t h e  marr iage may be v a l i d  
no twi ths t and ing  t h a t  bo th  p a r t i e s  have w i l f u l l y  dece ived  t h e  
s u p e r i n t e n d e n t  r e g i s t r a r .  That shou ld  be an  o f f ence  f o r  which 
they shou ld  be l i a b l e  t o  punishment. But the  punishment should 
no t  t a k e  t h e  form of a v o i d i n g  the  mar r i age .  The second p a r t  
of t h e  c o r o l l a r y  is, however, much less c l e a r .  what e x a c t l y  
is  meant by t l s u b s t a n t i a l l y  i n  accordance w i t h  t he  l e g a l  
p r o v i s i o n s  r e g a r d i n g  so lemnisa t ion”?  To at tempt  a n  ansiver 
i n v o l v e s  s e p a r a t e  c o n s i d e r a t i o n  of each  of t h e  l e g a l  p r o v i s i o n s  
conce rn ing  so lemnisa t ion .  

125. Under o u r  p r o p o s a l s  r ega rd ing  p l a c e  and method of 
so l emnisa t ion  t h e  f o l l o w i n g  would normally be t h e  r e l e v a n t  
l e g a l  p rov i s ions : -  

66 

( a )  The mar r i age  must be c e l e b r a t e d  a t  t h e  

p r e s c r i b e d  p l a c e  named i n  t h e  l i c e n c e .  

That p l a c e  must be one a u t h o r i s e d  f o r  t h e  
s o l e m n i s a t i o n  of marr iages;  i .e.,  i n  t h e  
case of a c i v i l  marr iage,  t h e  o f f i c e  of a 
s u p e r i n t e n d e n t  r e g i s t r a r ,  i n  t h e  case of a 
Church o f  England wedding, a p a r i s h  church  
o r  a u t h o r i s e d  chape l ,  and i n  t h e  case of 
o t h e r  r e l i g i o u s  weddings, a r e g i s t e r e d  
bu i ld ing .  

The mar r i age  must t a k e  p l a c e  

(b) 

( c )  

6 6 .  W e  a g a i n  stress t h a t  t h i s  r e l a t e s  o n l y  t o  f o r m a l i t i e s ;  
mar r i age  might s t i l l  be void f o r  l a c k  of c a p a c i t y .  

the 
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( i )  between t h e  h o u r s  of 8 a.m. and 6 p.m. 

( i i )  w i t h  open d o o r s ,  and 

( i i i )  w h i l e  t h e  l i c e n c e  remains v a l i d  ( i . e . ,  
w i t h i n  3 months).  

( d )  The marriage must be solemnised i n  t h e  presence 
of :- 

( i )  t h e  p a r t i e s ,  

( i i )  t h e  s u p e r i n t e n d e n t  r e g i s t r a r  ( i n  t h e  case 
of  a c i v i l  wedding) ,  a person i n  Holy 
Orders  ( i n  t h e  case of  a Church of England 
wedding) and a n  a u t h o r i s e d  p e r s o n  or  
registrar ( i n  t h e  c a s e  of any o t h e r  
r e l i g i o u s  wedding) ,  and 

( i i i )  two w i t n e s s e s  a 

( e )  The p a r t i e s  must speak t h e  p r e s c r i b e d  words. 

( f )  T h e  p a r t i e s  must be pronounced t o  be man and wife. 

These  requi rements  would apply t o  a l l  types  of wedding, except  
t h a t  ( b )  and ( c ) ( i )  would not  a p p l y  t o  a marriage a f t e r  a 
Registrar G e n e r a l ' s  l i c e n c e  or s p e c i a l  l i c e n c e .  

126. O f  these requi rements ,  i t  seems p l a i n  t h a t  a breach of 
( c ) ( i )  o? ( i i )  should  n o t  annul  t h e  marriage; a s  w e  i lnderstand i t ,  
would n o t  do so under. t h e  p r e s e n t  law.67 
non-fulf i lment  of (f); a s  we have a l r e a d y  s t a t e d ,  t h e  marriage 
should  be regarded as complete when the  p a r t i e s  exchange t h e i r  
vows and t h e  subsequent  pronouncement should mere ly  b e  
conf irmatory.68 
( b ) ,  ( c ) ( i i i ) ,  ( d )  and ( e ) .  

127. As regards  requi rements  ( a )  and ( b ) ,  which are i n t e r -  
related,  t h e r e  a r e  f o u r  p o s s i b i l i t i e s :  

Nor, a g a i n .  should 

Accordingly,  t h i s  l e a v e s  requi rements  ( a ) ,  -. 

( i )  n e i t h e r  might be mandacory, 

6 7 .  Para .  120 above. 
68. Para .  9j above. 
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( i i )  

( i i i )  

( i v )  

t h e  m a r r i a g e  might  be v o i d  u n l e s s  celebrated 
i n  a p r e s c r i b e d  p i a c e  b u t  wi thout  i t s  be ing  
e s s e n t i a l  t h a t  t h i s  s h o u l d  be t h e  p l a c e  
named i n  t h e  l i c e n c e ,  

t h e  marriage might Se v o i d  u n l e s s  c e l e b r a t e d  
i n  t h e  p l a c e  named i n  t h e  l i c e n c e  w i t h o u t  i t s  
be ing  e s s e n t i a l  t h a t  t h i s  should i n  f a c t  be a 
p r e s c r i b e d  p l a c e ,  o r  

the marriage might be void u n l e s s  c e l e b r a t e d  
i n  t h e  p l a c e  named i n  t h e  l i c e n c e  and u n l e s s  
t h a t  i s  i n  f a c t  a p r e s c r i b e d  place.  

Of these f o u r  p o s s i b i l i t i e s ,  we p r e f e r  ( i i i ) .  Ne reject  ( i)  
because,  f o r  r e a s o n s  which w e  have a l r e a d y  g iven ,69  we regard 
p r e s c r i b e d  p l a c e s  of c e l e b r a t i o n  as  a n  e s s e n t i a l  p r e c a u t i o n  
under  t h e  Engl i sh  system. I t  i s  t r u e  t h a t  i t  can b e  dispensed 
w i t h  by a Registrar G e n e r a l ’ s  o r  s p e c i a l  l i c e n c e  b u t  t h i s  
d i s p e n s a t i o n  i s  i n t e n d e d  only  f o r  cases of d i r e  n e c e s s i t y  o r  
very s p e c i a l  c i rcumstances .  We reject  ( i v )  because i t  i s  f o r  
t h e  s u p e r i n t e n d e n t  r e g i s t r a r  t o  check t h a t  t h e  p l a c e  named i n  
h i s  l i c e n c e  i s  one i n  which marriages may be l a w f u l l y  c e l e b r a t e d  
and i f  he  makes a mis take  h i s  e r r o r  should  not be v i s i t e d  on 
t h e  p a r t i e s .  We p r e f e r  ( i i i )  t o  ( i i )  because t h e  l a t t e r  woulri 
not a f f o r d  t h e  same p r o t e c t i o n  a g a i n s t  c l a n d e s t i n e  o r  fraud-  
u l e n t  marr iages .  I n  o u r  v i e w  a . l i c e n c e  t o  marry i n  b u i l d i n g  X 
should n o t  e n a b l e  a v a l i d  marr iage t o  take p lace  i n  b u i d i n g  1‘. 
We are, however, c o n s c i o u s  of t h e  fac t  t h a t  h a r d s h i p  could be 
caused i f ,  for example, b u i l d i n g  X w a s  des t royed  s h o r t l y  before  
t h e  wedding and i f  t h e  marriage could  not be c e l e b r a t e d  else- 
where  w i t h o u t -  go ing  through t h e  f o r m a l i t i e s  and i n c u r r i n g  t h e  
d e l a y  o f  o b t a i n i n g  a new l i c e n c e .  It  i s  f o r  t h i s  r e a s o n  t h a t  
w e  have recommended t h a t  t h e  s u p e r i n t e n d e n t  registrar should  
b e  e n t i t l e d  t o  amend t h e  l i c e n c e , ”  by s u b s t i t u t i n g  a n o t h e r  
p lace .  

69. P a r a s .  71 and 72 above.  
70. Para .  60  above. 
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128. As r e g a r d s  requirement  ( c ) ( i i i ) ,  it i s  t e m p t i n g  t o  say  
t h a t  t h e  f a c t  t h a t  t h e  l i c e n c e  h a s  e x p i r e d  should n o t  annul 
t he  marr iage ,  s i n c e  if a marr iage  i s  c e l e b r a t e d  a f t e r  i t s  
e x p i r y  t h i s  i s  e s s e n t i a l l y  t h e  f a u l t  of t h e  c e l e b r a n t ,  r e g i s t r a r  
o r  a u t h o r i s e d  person .  But t h i s  would n o t  be so i f  t h e  date 
of t h e  l i c e n c e  had been a l te red  by one  of the  p a r t i e s  - an  
a l t e r a t i o n  which i t  might not be d i f f i c u l t  t o  make. I f  one 
in t roduced  a s p e c i a l  except ion  t o  cover t h a t  c a s e  one  would be 
re - in t roducing  something l i k e  t h e  v e r y  u n s a t i s f a c t o r y  "knowingly 
and w i l f u l l y "  t es t .  Moreover, i f  t h e  e x i s t e n c e  of a l i c e n c e  
i s  t o  be regarded as  fundamental ,  a s  w e  t h i n k  i t  must ,  it ought ,  
i n  o u r  view, t o  be a v a l i d  l i c e n c e  and n o t  one whi:h has  
ceased  t o  be v a l i d .  
b e  v o i d  i f  t h e  l i c e n c e  has e x p i r e d .  

129.  Requirement ( d )  provides  first for t h e  p r e s e n c e  a t  the  
s o l e m n i s a t i o n  of  bo th  p a r t i e s .  W e  have no doubt t h a t  t h i s  
should  be regarded  a s  fundamental  and t h a t  t h e  m a r r i a g e  should 
be void  u n l e s s  both  are t h e r e .  I t  provides  secondly  for the  
p r e s e n c e  of  t h e  p r e s c r i b e d  c e l e b r a n t / r e g i s t r a n t ;  i .e.,  a 
s u p e r i n t e n d e n t  registrar i n  the case of a c i v i l  wedding, a 
m i n i s t e r  i n  Holy Orde r s  i n  t h e  case of a Church of England 
wedding o r  an  a u t h o r i s e d  person o r  r e g i s t r a r  i n  t h e  case of 
any o t h e r  wedding. We have found t h e  ques t ion  w h e t h e r  t h e  
absence of these should  make t h e  marriage void a m o s t  d i f f i c u l t .  
one. On t h e  one hand, i t  may be s a i d  t h a t  a Church of England 
wedding not conducted b.y a m i n i s t e r  of t h e  Church or a c i v i l  
wedding n o t  conducted by a n  o f f i c i a l  o f  t h e  c i v i l  arm is  a 
t r a v e s t y  which obvious ly  should be void .  On t h e  o t h e r  hand, 
i t  can  be a rgued  t h a t  a l though t h e  p a r t i e s  can reasonably  be 

expected t o  know whether  or not  t h e r e  i s  a v a l i d  l i c e n c e  and 
w h e t h e r  o r  no t  t h e  marr iage  i s  performed i n  t h e  p r e s c r i b e d  
p l a c e ,  they cannot  be expected t o  check  whether t h e  clergyman 
o r  s u p e r i n t e n d e n t  r e g i s t r a r  i s  p r o p e r l y  q u a l i f i e d .  Moreover, 
i t  would seem p a r t i c u l a r l y  hard  t o  impose on t h e m  t h e  onus of 
checking  t h a t  a t  r e l i g i o u s  weddings o t h e r  than t h o s e  of the 
Church of England t h e r e  i s  p r e s e n t  a duly  q u a l i f i e d  a u t h o r i s e d  
person o r  registrar.  I t  may f u r t h e r  be s a i d  t h a t  i f  one makes 
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mandatory a va l id  l i c e n c e  and c e l e b r a t i o n  a t  a p r e s c r i b e d  
p l a c e  i t  goes too  f a r  a l s o  t o  make mandatory t h e  p r e s e n c e  of 
p r e s c r i b e d  people .  A s  we understand i t ,  t h e  t h e o r e t i c a l  
bas i s  of o u r  t y p e  of m a r r i a g e  i s  t h a t  t h e  p a r t i e s  marry 
themselves  by exchanging vows. The role of t h e  c e l e b r a n t  i s  
t o  e n s u r e  t h a t  t h e y  do so proper ly :  h e  i s ,  a s  i t  w e r e ,  a n  
umpire who sees t h a t  t h e ,  r u l e s  a r e  observed;  i f  d e s p i t e  h i s  

absence,  t h e  r u l e s  are observed t h e  match should n o t  be 

n u l l i f i e d .  Moreover, i t  can  be argued w i t h  some f o r c e  t h a t  
t h e  onus should be on t h e  c i v i l  o r  r e l i g i o u s  a u t h o r i t i e s  of 
t h e  p r e s c r i b e d  p l a c e  t o  e n s u r e  t h a t  m a r r i a g e s  are n o t  conducted 
t h e r e  u n l e s s  t h e  p r e s c r i b e d  people  are p r e s e n t  and t h a t  t h e s e  
a u t h o r i t i e s ,  u n l i k e  t h e  p a r t i e s ,  a r e  ab le  t o  check c r e d e n t i a l s .  
i ior,  we t h i n k ,  is there  a n y t h i n g  i n  t h e  c o n t r a r y  argument t h a t ,  
u n l e s s  t h e  presence  of p r o p e r l y  q u a l i f i e d  p r e s c r i b e d  p e r s o n s  
were regarded  a s  fundamental ,  p a r t i e s  would conspi re  t o  have 
marr iages  c e l e b r a t e d  by bogus c e l e b r a n t s .  Having obtainCd a 
v a l i d  l i c e n c e  and a t t e n d e d  a t  t h e  p r e s c r i b e d  p l a c e ,  i t ' i s  
d i f f i c u l t  t o  s e e  why t h e y  should want t o  have a bogus c e l e b r a n t  
u n l e s s  t h e i r  a i m  w a s  t o  dece ive  t h e i r  r e l a t i o n s  i n t o  b e l i e v i n g  
t h a t  they  had been v a l i d l y  marr ied when t h e y  had n o t ;  t h e  best 
way of d e t e r r i n g  them from t h a t  i s  s u r e l y  t o  d e f e a t  t h e i r  aim 
by making t h e  marr iage  v a l i d ?  We would a l s o  emphasize t h a t  
a l l  who w e r e  knowing p a r t i e s  t o  t h e  c e l e b r a t i o n  of a marr iage  
by an u n a u t h o r i s e d  person  would-, of c o u r s e ,  commit a s e r i o u s  
c r i m i n a l ' o f f e n c e ;  a l l  t h a t  i s  being d i s c u s s e d  is  w h e t h e r  t h e  
marr iage  should  be void  o r  v a l i d .  We t h i n k  t h a t  t h e  b a l a n c e  
o f  t h e s e  arguments i s  i n  favour  of i t s  b e i n g  v a l i d .  

1 j O .  T h e r e  i s ,  however, one c o n s i d e r a t i o n  t o  t h e  c o n t r a r y  
which we regard  a s  weighty.  If m a r r i a g e s  a r e  t o  be v a l i d  
notwi ths tanding  t h e  absence  of  anyone whose duty it is t o  see 
t o  t h e i r  r e g i s t r a t i o n ,  t h e r e  w i l l  be a n  i n c r e a s e d  r i s k  of 
m a r r i a g e s  which a r e  va l id  b u t  which are  n o t  r e g i s t e r e d .  A 

p o s s i b l e  compromise s o l u t i o n  which would minimise t h i s  r i s k  
\vould be t o  provide  t h a t  t h e  marr iage should  be v a l i d  so long 
a s  someone h o l d i n g  h i m s e l f  o u t  a s  a s u p e r i n t e n d e n t  r e g i s t r a r ,  
m i n i s t e r ,  a u t h o r i s e d  person  o r  registrar w a s  present .  On t h a t  

103 



bas is  t h e  marr iage  would be v o i d  i f  no o s t e n s i b l e  ce lebrant /  
r e g i s t r a n t  was p r e s e n t ,  hut  would be v a l i d  i f  one. w a s ,  even 
though he  was n o t  p r o p e r l y  q u a l i f i e d .  This  would g r e a t l y  
reduce t h e  r i s k  of there  being a v a l i d  marr iage which d id  n o t  
become r e g i s t e r e d ,  f o r  holding o n e s e l f  ou t  a s  a registrar o r  
a u t h o r i s e d  person  would normally i n v o l v e  a t  t h e  v e r y  least 
r e g i s t e r i n g  t h e  marr iage .  We d o  n o t  th ink  t h a t  any  d i f f i c u l t y  
would be exper ienced  i n  t h e  c a s e  of a c i v i l  o r  Church of 
England wedding i n  d e c i d i n g  w h e t h e r  someone had h e l d  himself 
o u t ,  f o r  t h e  o s t e n s i b l e  s u p e r i n t e n d e n t  r e g i s t r a r  or clergyman 
would conduct t h e  wedding. Nor would there be d i f f i c u l t y  i n  
t h e  case of o t h e r  r e l i g i o u s  weddings where t h e  p r e s i d i n g  
m i n i s t e r  himself purpor ted  t o  be t h e  a u t h o r i s e d  person .  I t  
m i g h t ,  however, be more d i f f i c u l t  i n  o t h e r  c a s e s  w h e r e  t h e  

a u t h o r i s e d  person  or r e g i s t r a r  would p lay  a less obvious r o l e  
u n t i l  a f t e r  t h e  ceremony. But i f ,  t h e r e a f t e r ,  someone 
registered t h e  m a r r i a g e  t h i s  would be cogent e v i d e n c e  t h a t  a n  
a u t h o r i s e d  person  or registrar w a s  p r e s e n t  and. t h a t  t h e  marr iage  
was v a l i d ,  whereas  i f  no one registered it t h a t  would be some 
evidence  t h a t  no purpor ted  a u t h o r i s e d  person o r  r e g i s t r a r  w a s  
p r e s e n t  and t h a t  t h e  marr iage w a s  t h e r e f o r e  v o i d .  
r e s u l t  d e s i r e d .  Hence, we p r o v i s i o n a l l y  propose . t h i s  compromise 
sol; t i o n .  

131. F i n a l l y ,  requi rement  ( d )  p r o v i d e s  f o r  t h e  presence  of 
two w i t n e s s e s .  Under t h e  p r e s e n t  l a w  it appears  t h a t  t h i s  
requi rement  i s  d i r e c t o r y  and n o t  mandatory and t h a t ?  accord ingly ,  
a marr iage  c e l e b r a t e d  i n  t h e  p r e s e n c e  of only o n e  w i t n e s s  (o r  
presumably none) i s  va l id .71  D e s p i t e  what w e  have s a i d  about 
the d e s i r a b i l i t y  of narrowing ra ther  t h a n  widening  t h e  grounds 
w h i c h  avoid a marriage, we t h i n k  t h a t  h e r e  an  e x c e p t i o n  should 
be made; i n  o u r  view, t h e  presence  of w i t n e s s e s  s h o h l d  be - 

regarded  a s  a fundamental  requirement .  S ince  no p a r t i c u l a r  
q u a l i f i c a t i o n s  a r e  r e q u i r e d  of w i t n e s s e s ,  a l l  the p a r t i e s  have 
t o  do i s  t o  e n s u r e  t h a t  two o t h e r  p e o p l e  a r e  p r e s e n t .  To 
i n s i s t  on t h i s  c a n n o t  impose any h a r d s h i p  and s e e m s  t o  u s  to  be 

71. v.  T a y l o r  (1861)  2 Sw. S: T r .  278. 

T h i s  i s  t h e  
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eminent ly  d e s i r a b l e  bo th  a s  a s a fegua rd  a g a i n s t  c l a n d e s t i n e  
mar r i ages  o r  those  u n d e r  d u r e s s  and as  a means of e n s u r i n g  
t h a t  ev idence  can  be g i v e n  on whether t h e  wedding was p rope r ly  
conducted. Whereas, a s  we have s a i d ,  we would not regard t h e  
"open doors" requirement  a s  fundamental ,  t h e  presence of 
w i t n e s s e s  ought t o  be. 

132. F i n a l l y ,  we come t o  t h e  requirement  of p r e s c r i b e d  words. 
I n  ou r  view, i t  would be wholly wrong t o  s a y  t h a t  e v e r y  f a i l u r e  
t o  r e p e a t  these ve rba t im  should annu l  the  marr iage.  N o r  do we 
rega rd  t h e  d e c l a r a t i o n  o f  "no impediment'' (which merely r e p e a t s  
t h e  d e c l a r a t i o n  t h a t  w i l l  have been made on g i v i n g  n o t i c e  t o  
l e a d  t o  t h e  l i c e n c e )  as  o f  t h e  same importance a s  t h e  
d e c l a r a t i o n  t h a t  t h e  n a t u r e  of t h e  mar r i age  i s  unde r s tood  and 
t h a t  they t a k e  each o t h e r  f o r  man and w i f e .  Provided t h a t  
d e c l a r a t i o n s  t o  t h e  l a t t e r  effect  a r e  exchanged w e  t h i n k  t h a t  
t h e  mar r i age  should be v a l i d  but  o t h e r w i s e  void.  

133. If  any of t h e s e  fundamental  c o n d i t i o n s  was n o t  f u l f i l l e d ,  
t h e  mar r i age  should be v o i d ,  i r r e s p e c t i v e  of t h e  knowledge o r  
connivance of t h e  p a r t i e s .  I f  a l l  of these were f u l f i l l e d ,  t h e  

mar r i age  should be v a l i d  as t o  f o r m a l i t i e s  i r r e s p e c t i v e  of any 
i r r e g u l a r i t i e s  and i r r e s p e c t i v e  of w h e t h e r  t h e  p a r t i e s  knew of 
o r  connived a t  t h e  occur rence  of t h e s e  i r r e g u l a r i t i e s .  

V a l i d a t i o n  o f  void mar r i ages  

134. We have r e f e r r e d  t o  t h e  p o s s i b i l i t y  of v a l i d a t i n g  void 
mar r i ages  by t h e  procedure under t h e  P r o v i s i o n a l  Orde r  
(h la r r iages)  A c t  1905.73 
Paper  a r e  accepted there w i l l  be s t i l l  fewer  occas ions  where 
v a l i d a t i o n  w i l l  be needed because there w i l l  be less r i s k  of 
i n v a l i d  mar r i ages  b e i n g  c e l e b r a t e d .  Bu t ,  a procedure f o r  
v a l i d a t i o n  w i l l  have t o  remain a s  a long-stop. We do n o t  
r ega rd  it a s  w i t h i n  o u r  terms of r e f e r e n c e  t o  make a n y  d e t a i l e d  
p r o p o s a l s  f o r  t h e  s i m p l i f i c a t i o n  and improvement of the 

72  

I f  t h e  p rocedures  proposed i n  t h i s  

72. I n  t h a t  event  t h e y  would, of c o u r s e ,  have committed an offence:  

7 3 .  Para .  121 above. 
see P a r t  6 below. 
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procedure but  we would sugges t  t h a t  t h i s  is  a ma t t e r  t o  w h i c h  

c o n s i d e r a t i o n  might  be given.  It  seems t o  u s  t h a t  p u b l i c  and 
p r i v a t e  i n t e r e s t s  might be a d e q u a t e l y  p r o t e c t e d  i f  t h e '  
Registrar G e n e r a l  w e r e  simply empowered t o  make v a l i d a t i n g  
orders. T h e  m a t t e r  appears  t o  be more a p p r o p r i a t e l y  t h e  
concern of  t h e  Registrar General  t h a n  t h e  Home S e c r e t a r y  and 
the p r e s e n t  elaborate and expens ive  safeguards  s e e m  unnecessary,  
The R e g i s t r a r  Genera l  could  be re l ied on not  t o  make an o r d e r  
wi thout  e n q u i r i n g  among t h o s e  concerned and w i t h o u t  c o n s i d e r i n g  
any o b j e c t i o n s .  
l o c a l  enqui ry ;  none has  been h e l d  f o r  many y e a r s .  

P r o v i s i o n a l  c o n c l u s i o n s  on t h e  effect  of i r r e g u l a r i t i e s  

135. Our p r o v i s i o n a l  conclus ions  under  t h i s  head c a n  be 
summarised as fol lows:-  

We doubt t h e  need t o  r e t a i n  the power to' hold a 

( a )  I r r e s p e c t i v e  of t h e  knowledge o r  c o m p l i c i t y  of 
t h e  p a r t i e s  a marr iage  should not  be void on 
t h e  ground of formal  i r r e g u l a r i t y  so l o n g  as 

( i )  

( i i )  

( i i i )  

a l i c e n c e  had been granted and  was 
s t i l l  c u r r e n t  when t h e  marr iage  was 
solemnised,  

t h e  marriage w a s  solemnised i n  t h e  place 
named i n  t h e  l i c e n c e  ( i f  t h e  m a r r i a g e  
w a s  by Registrar Genera l ' s  o r  s p e c i a l  
l i c e n c e  s o l e m n i s a t i o n  anywhere would 
be s u f f i c i e n t )  

t h e  s o l e m n i s a t i o n  w a s  i n  t h e  p r e s e n c e  
of both p a r t i e s ,  two w i t n e s s e s ,  and a 
person  being or h o l d i n g  h i m s e l f  o u t  t o  
be a s u p e r i n t e n d e n t  registrar i n  t h e  
case of a c i v i l  wedding, a m i n i s t e r  i n  
Holy O r d e r s  i n  t he  case of a Church of  
England wedding,  o r  a n  a u t h o r i s e d  person 
o r  registrar i n  t h e  c a s e  of any  o t h e r  
wedding, and 
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( i v )  each o f  t h e  p a r t i e s  d u r i n g  t h e  s o l e m n i s a t i o n  
had made d e c l a r a t i o n s  s u b s t a n t i a l l y  t o  t h e  
effect  s t a t e d  i n  paragraph 92, namely, t h a t  
he  o r  s h e  took t h e  o t h e r  t o  be h i s  o r  h e r  
one and o n l y  spouse t o  t h e  exc lus ion  o f  a l l  
o t h e r s .  

If  any o f  t h e  above c o n d i t i o n s  was not  f u l f i l l e d  
t h e  mar r i age  should be vo id  i r r e s p e c t i v e  o f  the  

knowledge o r  compl i c i ty  of t h e  p a r t i e s  ( p a r a s .  121-133). 

(b)  C o n s i d e r a t i o n  should be g i v e n  t o  t h e  s i m p l i f i c a t i o n  
of t h e  p rocedure  under t h e  P r o v i s i o n a l  Orde r  
(Marr iages)  A c t  1905 ( p a r a .  134) .  

6 OFFENCES 

A The Presen?. P o s i t i o n  

136. S e c t i o n  75 of t h e  Marr iage A c t  1949 sets  out c e r t a i n  
o f f e n c e s  whereby -any pe r son  who "knowingly and w i l f u l l y "  
so l emnises  a marr iage i n  breach of s p e c i f i e d  p r o v i s i o n s  of t h e  
A c t  i s  l i a b l e  t o  i m p r i ~ o n m e n t . ~ ~  The maximum term is 14 y e a r s  
i n  some c a s e s  and f ive y e a r s  i n  o t h e r s .  S i m i l a r  o f f e n c e s  are 
c r e a t e d  by t h e  Marr iage ( R e g i s t r a r  G e n e r a l ' s  Licence) A c t  1970 
i n  r e s p e c t  o f  breaches o f  t h a t  A c t  b u t  lesser p e n a l t i e s  are 
provided.75 
A c t  was expres sed  d u r i n g  the  Pa r l i amen ta ry  passage of t h e  1970 
A c t ;  it c e r t a i n l y  seems e x c e s s i v e  t h a t ,  for example, t h e  
so l emnise r  of a mar r i age  a t  f i v e  minutes  b e f o r e  8 i n  t h e  morning 
o r  f i v e  minu tes  p a s t  6 i n  t h e  evening, shou ld  be l i a b l e  t o  
imprisonment f o r  14 y e a r s .  S e c t i o n  76 of t h e  1949 A c t  sets 
o u t  o f f e n c e s  r e l a t i n g  t o  r e g i s t r a t i o n  o f  mar r i age .  Here t h e  

C r i t i c i s m  o f  t h e  p e n a l t i e s  provided i n  t h e  1949 

74. The effect  of s .  27(3) of t h e  M a g i s t r a t e s '  Courts  A c t  1952 ( a s  
amended by s .  43(2)  o f  t h e  Cr imina l  J u s t i c e  Act 1967) and s. 7 ( 3 )  
of t h e  Cr imina l  Law A c t  1967 i s  t h a t  f i n e s  (wi thou t  l i m i t  i n  
t h e  c a s e  o f  t r i a l  or i nd ic tmen t )  may be imposed i n  l i e u  or (on 
i n d i c t m e n t )  i n  a d d i t i o n  t o  imprisonment,  
s .  16. 75. The maximum term i s  3 y e a r s  and  t h e  maximum f i n e  8500. 
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p e n a l t i e s  a r e  more r e s t r a i n e d ;  t hey  range from a maximum 
f i n e  of E l 0  for f a i l i n g  t o  send i n  q u a r t e r l y  r e t u r n s  t o  
5 y e a r s '  imprisonment f o r  knowingly and w i l f u l l y  registering 
a marr iage  which i s  void  by v i r t u e  o f  any p r o v i s i o n  of Par t  I11 
of  t h e  Act.76 
a u t h o r i s e d  persons  who f a i l  t o  comply w i t h  t h e  p r o v i s i o n s  of 
t h e  A c t  or r e g u l a t i o n s  made thereunder .  Unless  the of fence  is 
one f o r  which a s p e c i f i c  pena l ty  is  provided by s e c t i o n s  75-76 
t h e  maximum f i n e  is  P j O  and the  maximum t e r m  of imprisonment 
2 y e a r s ,  bu t  on c o n v i c t i o n  t h e  c u l p r i t  ceases  t o  be a n  
a u t h o r i s e d  person.  

F i n a l l y ,  s e c t i o n  77 imposes penal t ies  on 

B C r i t i c i s m s  and P r o v i s i o n a l  Proposa ls  

The need f o r  r a t i o n a l i s a t i o n  

137: 
and many of t h e  maximum p e n a l t i e s  s e e m  excess ive .  Both w i l l ,  
i n  any even t ,  need t o  be reviewed so a s  t o  be made a p p r o p r i a t e  
t o  any new procedures  in t roduced  a s  a r e s u l t  of o u r  proposals .  
I n  g e n e r a l  t h e  r i g h t  p a t t e r n  r e g a r d i n g  p e n a l t i e s  seems t o  be 
Set by the  1970 A c t  which ,  a s  we have seen,77 h a s  made g r e a t e r  
use  of  r e a l i s t i c  f i n e s  and less u s e  of excess ive  terms of 
imprisonment. A t  p r e s e n t  i t  i s  no t  made a specific of fence  t o  
solemnise a marr iage  known t o  be v o i d  un le s s  t h e  ground of 
voidness  is f a i l u r e  t o  comply w i t h  c e r t a i n  s p e c i f i e d  provis ions  
of t h e  A c t .  The o f f e n c e  does no t  ex tend  t o  a Case where i t  is 
known t h a t  t he  p a r t i e s  a r e  wi th in  t h e  p roh ib i t ed  deg rees  o r  
t h a t  one i s  under  age  or a l r eady  marr ied .  We t h i n k  i t  should; 
and indeed ,  t h a t  i t  should  cover  t h e  c a s e s  where t h e  ce l eb ran t  
knows t h a t  a p a r t y  has  not  v a l i d l y  consented t o  the marr iage 
because of du res s ,  mi s t ake ,  unsoundess of mind or otherwise .  78 

S i m i l a r l y , p e n a l t i e s  a r e  incur red  by a r e g i s t r a r  o n l y  i f  he 
r e g i s t e r s  a marr iage  known t o  be v o i d  f o r  f a i l u r e  t o  comply 
w i t h  the  f o r m a l i t i e s  prescribed by P a r t  I11 of t h e  A c t  and not ,  

Already t h e  o f f e n c e s  do not  s e e m  t o  be whol ly  a p p r o p r i a t e  

76. T h i s ,  however, a p p l i e s  only t o  a r e g i s t r a r ,  n o t  t o  an 

77. Para .  136 above. 
78. 

a u t h o r i s e d  person ,  who is  l i a b l e  on ly  under s .  77. 

Under c l a u s e  2 ( c )  of t h e  N u l l i t y  of Marriage B i l l  a t  p r e s e n t  
be fo re  Par l iament  absence of c o n s e n t  renders  a marriage 
vo idab le  not  vo id .  
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f o r  example, i f  it is v o i d  f o r  lack of capac i ty .  It seems 
t h a t  t h e  r e g i s t r a r ,  f a r  from committing a crime i f  he r e g i s t e r s  
such a wedding, may do so i f  he r e f u s e s  t o  r e g i s t e r  it. The 
reason  f o r  t h i s  is ,  no doubt ,  t h a t  a r e g i s t r a r  i s  more l i k e l y  
to know whether t h e  f o r m a l i t i e s  have been observed t h a n  whether 
t h e  p a r t i e s  have c a p a c i t y  t o  marry each o t h e r .  Neve r the l e s s ,  
i f  he i n  f a c t  knows t h a t  t h e  marr iage  i s  void f o r  whatever  
reason ,  our  view is t h a t  he  should not  r e g i s t e r  it and should 
be c r i m i n a l l y  l i a b l e  i f  he does.  H e  need not  f e a r  t h a t  t h i s  
would r e n d e r  him unduly vu lne rab le  t o  t h e  c r imina l  law; t h e  
p r o s e c u t i o n  would have t h e  burden of proving  beyond reasonable  
doubt t h a t  he had registered it knowing (beyond r e a s o n a b l e  
doubt) t h a t  i t  was vo id .  But r e g i s t r a t i o n ,  a s  opposed t o  
c e l e b r a t i o n ,  of a marr iage  known t o  be voidable  f o r  l a c k  of 
consent  should not  be a n  of fence .  S i n c e  t h e  marr iage i s  
e f f e c t i v e  u n t i l  a n n u l l e d  it ought t o  be r e g i s t e r e d .  F u r t h e r  
t h e  p r e s e n t  anomaly t h a t  it i s  only a r e g i s t r a r ,  and nok a 
clergyman o r  a u t h o r i s e d  person ,  who is l i a b l e  f o r  r e g * s t e r i n g  
a void  marr iage should be removed. For such an o f f e n c e  there  
should be a r e l a t i v e l y  seve re  pena l ty  s i n c e  an e n t r y  i n  t h e  
r e g i s t e r  may be almost  a s  va luable  ( f o r  example i n  o b t a i n i n g  
s o c i a l  s e c u r i t y  b e n e f i t s )  as having a c t u a l l y  c o n t r a c t e d  a 
v a l i d  marr iage .  Another  anomaly t h a t  would need t o  be co r rec t ed  
i s  t h a t  w h i l e  f a i l u r e  t o  r e g i s t e r  a m a r r i a g e  may have v e r y  
s e r i o u s  consequences f o r  the  p a r t i e s ,  a t  p resent  t he  maximum 
p e n a l t y  . i s  t h e  inadequate  sanc t ion  of a 250 f i n e .  

78 

Solemnisa t ion  of bogus marr iages  

138. The p r i n c i p a l  weakness which h a s  come t o  l i g h t  is t h a t  
t h e  p r e s e n t  o f f ences  do no t  provide an  e f f e c t i v e  d e t e r r e n t  t o  
a growing mischief  - namely, t h e  d e l i b e r a t e  so l emnisa t ion  of 
i n v a l i d  marr iages .  Th i s  does not occur  i n  t h e  case  of  c i v i l  
weddings o r  those  of t h e  Church of England o r  of o t h e r  long- 
e s t a b l i s h e d  r e l i g i o u s  groups ,  but t h e r e  i s  evidence t h a t  a 
f a i r  number of such m a r r i a g e s  a r e  be ing  solemnised by m i n i s t e r s  
of some r e l i g i o n s  newly e s t a b l i s h e d  i n  t h i s  count ry ,  g e n e r a l l y  
o u t s i d e  t h e i r  r e g i s t e r e d  bu i ld ings  w i t h o u t  any a t t empt  a t  



compliance w i t h  t h e  Marr iage A c t ,  b u t  o c c a s i o n a l l y  i n  those 
b u i l d i n g s .  
a f f o r d s  one i l l u s t r a t i o n .  There i s  l i t t l e  doubt  t h a t  i n  many 
of  these c a s e s  both  p a r t i e s ,  and probably t h e  b r i d e  i n  n e a r l y  
a l l  o f  them, t h i n k  t h a t  a proper  m a r r i a g e  has  been c o n t r a c t e d  
and e n t e r  i n t o  c o h a b i t a t i o n  i n  t ha t  b e l i e f .  It  i s  only  l a t e r  
when such t h i n g s  a s  claims f o r  s o c i a l  s e c u r i t y  b e n e f i t s  b r i n g  

&. v.  e, which has  a l r e a d y  been c i t e d , 7 9  

t h e  p o s i t i o n  t o  l i g h t  t h a t  t h e  t r u t h  i s  revea led  t o  them. I t  
may t h e n  be p o s s i b l e  t o  r e g u l a r i s e  t h e  p o s i t i o n  f o r  t h e  f u t u r e  
though not  r e t r o s p c c t i v e l y  - but  n o t ,  of c o u r s e ,  i f  what has  
brought  t h e  f a c t s  t o  l i g h t  i s  t h e  d e a t h  of one of  t h e  p a r t i e s .  
Marr iages  of t h i s  s o r t  w i l l  no t  be saved by o u r  f o r e g o i n g  
p r o p o s a l s  t o  r e s t r i c t  the  grounds on which m a r r i a g e s  a r e  
formal ly  i n v a l i d ;  we a r e  d e a l i n g  h e r e  w i t h  m a r r i a g e s  which 
make no p r e t e n c e  a t  complying w i t h  t h e  f o r m a l i t i e s  of English 
l a w ,  which a r e  o f t e n  accord ing  t o  r i t e s  of r e l i g i o n s  which 
permi t  polygamy and which a r e  g e n e r a l l y  performed o u t s i d e  any 
p r e s c r i b e d  p l a c e .  We have t o  f a l l  back on t h e  d e t e r r e n t  
e f f ec t  of l i a b i l i t y  t o  s e r i o u s  punishment.  

139. S e c t i o n  75 of  t h e  Marr iage A c t  makes it an  o f f e n c e  
knowingly and w i l f u l l y  t o  so lemnise  v a r i o u s  forms of i n v a l i d  
marr iage .  U n f o r t u n a t e l y ,  t h e  c o u r t s  have f e l t  c o n s t r a i n e d -  t o  
c o n s t r u e  t h e  word "marriage" as  u s e d  i n  t h i s  s e c t i o n  so t h a t  
i t  c o v e r s  only  Ita ceremony i n  a form known t o  and recognised 
by our  l a w  a s  c a p a b l e  of producing ... a v a l i d  marr iage".  
Hence, a s  i n  &. v. no o f f e n c e  i s  committed i f  t h e  

ceremony, because,  f o r  example, it is polygamous i n  c h a r a c t e r ,  
i s  incapable  of  producing  a v a l i d  marr iage  a c c o r d i n g  t o  Engl ish 
law. tience t h e  s e c t i o n  has  become u s e l e s s  a s  a means of 
d e a l i n g  wi th  t h e  m i s c h i e f .  Anomalously, t h e  greater t h e  
i r r e g u l a r i t y  t h e  less  t h e  r i s k  o f  committing a crime. 

140. I n  our  view,  it should be made a s e r i o u s  o f f e n c e  t o  
perform o r  permi t  t o  be performed any type of ceremony, whether  

79. [I9661 1 Q.2. 159, C.C.A.;  see para .  120 above.  
80. [I9661 1 Q . 3 .  a t  169; see p a r a .  118 above. 
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i t  p u r p o r t s  t o  be r e l i g i o u s  o r  c i v i l ,  monogamous o r  polygamous, 
which l e a d s  e i t h e r  p a r t y  o r  w h i c h  cou ld  reasonably l e a d  e i t h e r  
of them o r  any o t h e r  pe r son ,  t o  b e l i e v e  t h a t  a legal ceremony 
of mar r i age  h a s  t aken  p l a c e ,  u n l e s s  the ceremony complied w i t h  

t h e  p r o v i s i o n s  of t h e  A c t .  An o f f e n c e  so  worded would cover  
no t  o n l y  i r r e g u l a r i t i e s  ( a s  t h e  p r e s e n t  s e c t i o n  does )  b u t  a l s o  
"non-marriages" which p r e t e n d  t o  be mar r i ages .  I t  would cover 
no t  o n l y  "marr iages"  w h i c h  have m i s l e d  t h e  p a r t i e s  b u t  a l s o  
t h o s e  which w e r e  des igned ,  f o r  example, t o  s a t i s f y  t h e i r  
r e l a t i o n s .  An i s s u e  of any document desc r ibed  i n  any  way a s  
a c e r t i f i c a t e  of mar r i age  would o b v i o u s l y  be cogent ev idence  
o f  t h e  c e l e b r a t i o n .  On t h e  o t h e r  hand, i t  would no t  b e  an 
o f f e n c e  t o  p o r t r a y  a wedding du r ing  t h e  Christmas c h a r a d e s  
o r  as p a r t  of a t h e a t r i c a l  performance; t h a t  could n o t  lead 
anyone i n t o  b e l i e v i n g  t h a t  a l e g a l  m a r r i a g e  had been c o n s t i t u t e d .  
The s t a t u t o r y  p r o v i s i o n  would need t o  be worded i n  such  a way 
a s  no t  t o  apply t o  a r e l i g i o u s 8 '  ceremony a f t e r  a v a l i d  k i v i l  
one,. 

Summary of p r o v i s i o n a l  conc lus ions  on Offences 

141. Our p r o v i s i o n a l  conc lus ions  regarding o f f e n c e s  a r e  t h a t :  

82 

( a )  The o f f e n c e s  and t h e  p e n a l i t i e s  should be 
r a t i o n a l i s e d  and, i n  g e n e r a l ,  maximum 
p e n a l i t i e s  reduced w i t h  greater use  of 
f i n e s  i n s t e a d  o f  imprisonment except  f o r  
t h e  s e r i o u s  o f f e n c e s  ( p a r a .  137) .  

(b)  I t  shou ld  be made a s e r i o u s  o f f ence  t o  
perform o r  permit  t o  be performed any t y p e  
o f  ceremony which l ed  e i ther  p a r t y ,  o r  
which  c o u l d  reasonably l e a d  e i the r  of t h e m  
o r  any o t h e r  person,  t o  b e l i e v e  t h a t  a 
l e g a l  ceremony of marr iage had taken p l a c e  
u n l e s s  t h e  ceremony o r  a p rev ious  c i v i l  

81. O r  o t h e r  t r a d i t i o n a l  form, such as  a Romany wedding. 
82. T h i s  i s  p e r m i s s i b l e  under  s. 4 6 ( 1 )  of t h e  Mar r i age  Act 1949. 
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. .  

ceremony complied w i t h  t h e  p r o v i s i o n s  of  t h e  
A c t  ( p a r a s .  138-140). 

7 SUMMARY OF CONCLUSIONS 

142. 1 .  P r e l i m i n a r i e s  

( a )  There  should  be uni form c i v i l  p r e l i m i n a r i e s  
f o r  a l l  marr iages  r e g a r d l e s s  of where t h e y  
a r e  t o  be c e l e b r a t e d  ( p a r a .  16). 

( b )  The requirement  of  p u b l i c a t i o n  of banns before  
Church of England marriages should b e  repea led  
as a legal requirement  (a l though*the  Church 
may wish  t o  r e t a i n  it as a n  e c c l e s i a s t i c a l  
p r e l i m i n a r y )  ( p a r a .  16). 

Marr iage  by common l i c e n c e  should be  a b o l i s h e d  
( p a r a .  16) .  

( c )  

( d )  Entry of n o t i c e  i n  a m a r r i a g e  n o t i c e  book open 
t o  p u b l i c  i n s p e c t i o n  s h o u l d  $e r e t a i n e d ,  but  
we i n v i t e  views on w h e t h e r  i t  should b e  displayed 
on a not ice-board as w e l l  (para .  20) .  

( e )  Twenty-one ( o r  28) days’  n o t i c e  s h o u l d  b e  t h e  
normal requirement  ( p a r a s .  21-22). 

( f )  The R e g i s t r a r  General  s h o u l d  be empowered t o  
a u t h o r i s e  a s u p e r i n t e n d e n t  r e g i s t r a r  t o  permit  
a m a r r i a g e  before  t h e  e x p i r a t i o n  of 21 (or 28) 
days,  i f  t h e  R e g i s t r a r  G e n e r a l  i s  s a t i s f i e d ,  
on t h e  ev idence  produced, 

( i )  t h a t  t h e r e  i s  no l a w f u l  impediment, 
and t h a t  any r e q u i s i t e  consents  have  
beeh g iven  o r  d i s p e n s e d  wi th ,  and 

( i i )  t h a t  t h e  p a r t i e s  c o u l d  not  r e a s o n a b l y  
have been expec ted  t o  give ea r l i e r  
noLice and t h a t  e x c e p t i o n a l  h a r d s h i p  
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would be caused i f  t h e  marr iage had 
t o  be delayed u n t i l  t h e  e x p i r a t i o n  
of t h e  normal w a i t i n g  pe r iod  
( p a r a s .  23 and 2 4 ) .  

V i e w s  are i n v i t e d  on whe the r  i t  should be pe rmis s ib l e  
t o  g i v e  c o n d i t i o n a l  n o t i c e  a f te r  a decree n i s i  
d i s s o l v i n g  or a n n u l l i n g  a p rev ious  m a r r i a g e  
(pa ras .  25-26). 

Each p a r t y  shou ld  be r e q u i r e d  t o  s t a t e  i n  t h e  
n o t i c e  h i s  d a t e  and p l a c e  of b i r t h  and t o  
confirm it i n  t h e  d e c l a r a t i o n ;  t h e  regis t rar  
should be empowered t o  demand evidence t o  
suppor t  t h e s e  s t a t emen t s  ( p a r a .  2 7 ) .  

S u p e r i n t e n d e n t  r e g i s t r a r s  shou ld  be e x p r e s s l y  
empowered t o  demand ev idence  of the  e f f e c t i v e  
t e r m i n a t i o n  o f  any p r e v i o u s  marriage ( p a r a .  2 8 ) .  

Each p a r t y  should be r e q u i r e d  t o  a t t e n d  
be fo re  t h e  a p p r o p r i a t e  supe r in t enden t  r e g i s t r a r  
t o  g i v e  n o t i c e  and t o  make a d e c l a r a t i o n  which 
would name t h e  o t h e r  p a r t y  b u t  d e a l  f u l l y  o n l y  
wi th  t h e  age and s t a t u s  o f  himself  ( p a r a .  29) .  . 

I n  g e n e r a l ,  n o t i c e  should b e  g iven  i n  t h e  
d i s t r i c t  where  t h e  p a r t y  h a s  h i s  r e s i d e n c e  a t  
t h e  t i m e  ( p a r a s .  3 0 - 3 2 ) .  

There shou ld  be p r o v i s i o n  fo r  t h e  lodg ing  o f  
o b j e c t i o n s  a t  the  o f f i c e  of t h e  R e g i s t r a r  General  
( p a r a s .  39-41 I . 
The s t a t u t o r y  p r o v i s i o n s  d e f i n i n g  t h e  c o n s e n t s  
r e q u i r e d  on the marr iage of minors should be 
c l a r i f i e d  ; views a r e  i n v i t e d  on t h e  p o s i t i o n  when 
t h e  minor i s  i l l e g i t i m a t e  ( p a r a .  42). 

When a p a r t y  is a b s e n t  f r o m  England and Wales 
he  shou ld ,  i f  he  f u l f i l s  t h e  requirements  
s t a t e d  i n  p roposa l  ( o ) ,  b e  e n t i t l e d  t o  complete  
the  p r e s c r i b e d  forms of n o t i c e  and d e c l a r a t i o n  
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abroad and t o  send them by pos t  t o  t h e  
s u p e r i n t e n d e n t  r e g i s t r a r  of t h e  d i s t r i c t  
of h i s  normal r e s i d e n c e ,  b u t  t h e  s u p e r i n t e n d e n t  
r e g i s t r a r  should n o t  a u t h o r i s e  t h e  mar r i age  
u n t i l  t h e  p a r t y  has  a t t e n d e d  i n  p e r s o n  be fo re  
h i m  and confirmed t h e  in fo rma t ion  to  h i s  
s a t i s f a c t i o n  and shou ld  no t  be bound t o  
a u t h o r i s e  i t  u n t i l  t h e  e x p i r a t i o n  of seven days 
from such a t t endance ;  t h i s  should be a n  
o p t i o n a l  a l t e r n a t i v e  t o  t h e  p re sen t  s p e c i a l  
arrangements  cove r ing  t h e  s i t u a t i o n  when one 
p a r t y  is: 

( i )  r e s i d e n t  i n  a n o t h e r  p a r t  of the  
United Kingdom 

( i i )  r e s i d e n t  i n  a c o u n t r y  t o  which the  
Marriage of B r i t i s h  S u b j e c t s  
( F a c i l i t i e s )  A c t s  1915 and 1916 apply 

( i i i )  s e r v i n g  abroad o n  one of H.M. ' s  s h i p s  
a t  s e a  (pa ra .  5 5 ) .  

( 0 )  I t  shou ld  no t  be p e r m i s s i b l e  t o  g i v e  n o t i c e  whether 
i n  p e r s o n  or by pos t  u n l e s s  t h e  p e r s o n  concerned 

( i )  is domiciled and h a b i t u a l l y  r e s i d e n t  
here, or 

( i i )  - i s  domiciled here and has been h a b i t u a l l y  
r e s i d e n t  here a t  some time d u r i n g  the  
immediately p r e c e d i n g  5 y e a r s ,  or 

( i i i )  is p resen t  here and the  o t h e r  p a r t y  is 
h a b i t u a l l y  r e s i d e n t  here; or 

( i v )  is  r e s i d e n t  here f o r  3 months immediately 
p reced ing  t h e  g i v i n g  of n o t i c e  ( p a r a s .  56-57). 

(p)  A p a r t y  who is  domic i l ed  here but  who i s  no longe r  
r e s i d e n t  h e r e  should g i v e  n o t i c e  t o  the 
s u p e r i n t e n d e n t  registrar i n  the  district of 



h i s  l a s t  former p l a c e  of r e s i d e n c e  ( p a r a .  5 8 ) .  

P r o v i s i o n  should be made f o r  t h e  exchange of 
n o t i c e s  between s u p e r i n t e n d e n t  r e g i s t r a r s  
( p a r a .  59 ) .  

On the  e x p i r a t i o n  of t h e  w a i t i n g  per iod the  
s u p e r i n t e n d e n t  r e g i s t r a r s  shou ld  be r e q u i r e d  
t o  i s s u e  a u t h o r i s a t i o n s  ( t o  be known a s  
' l i c e n c e s ' )  t o  marry u n l e s s  on the  ev idence  
be fo re  them it  appears  t h a t  there might be 
a n  impediment t o  the m a r r i a g e  or t h a t  any  o f  
t he  r e q u i s i t e  consen t s  had n o t  been g i v e n  
( p a r a .  60). 

A l i c e n c e  should s t a t e  t he  p l a c e  where the 
mar r i age  is  t o  take p l a c e  b u t  t h e  

s u p e r i n t e n d e n t  r e g i s t r a r  shou ld  be empowered 
t o  amend t h i s  i f  there is good reason t o  
change t h e  venue ( p a r a ;  60). 

2 .  Place  and Method of S o l e m n i s a t i o n  

The s i m p l e s t  and most e f f e c t i v e  s o l u t i o n  would 
be t o  make a c i v i l  ceremony (reformed a s  
proposed below) compulsory, a l lowing  it t o  be 
fol lowed by a r e l i g i o u s  ceremony i f  t h e  p a r t i e s  
w i s h .  W e  doubt  whether  t h i s  would be a c c e p t a b l e  
and a c c o r d i n g l y  propose t h e  fo l lowing  
a l t e r n a t i v e s  which ,  i f  a c c e p t e d  would, we t h i n k ,  
be adequa te  ( p a r a s .  70 and 99 ) .  

The requirement  t h a t  m a r r i a g e s  can be solemnised 
on ly  i n  p r e s c r i b e d  p l a c e s  should be r e t a i n e d  
' (paras .  71 and 72) .  

A s  r e g a r d s  "registered bu i ld ings" : -  

( i )  the  d u a l  requirement of "recording" 
u n d e r  t h e  P laces  o f  R e l i g i o u s  Worship 
A c t  1955 and r e g i s t r a t i o n  under t h e  

115 



( i i )  

( i i i )  

( i v )  

Marr iage A c t  should  be r e p l a c e d  by 
a s i n g l e  r e g i s t r a t i o n  under t h e  
l a t t e r  ( p a r a .  73); 

r e g i s t r a t i o n  should  be r e s t r i c t e d  
t o  b u i l d i n g s  of "publ ic  r e l i g i o u s  
worship" ( p a r a s .  74-76) ; 

such b u i l d i n g s  need not  be " s e p a r a t e t t  
b u i l d i n g s  ( p a r a .  77)  ; 

i t  should be p e r m i s s i b l e  t o  so lemnise  
marr iages  w i t h i n  t h e  c u r t i l a g e  of t h e  
b u i l d i n g  ( p a r a .  7 8 ) .  . 

The p r e s c r i b e d  p l a c e  need not  be l o c a t e d  i n  the 
d i s t r i c t  i n  which t h e  p a r t i e s  r e s i d e  ( p a r a s .  79-80).  

It is g r e a t l y  t o  be hoped t h a t  t h e  f o r e g o i n g  
p r o p o s a l s  could be a p p l i e d  t o  Quaker  and Jewish 
marriages ( p a r a s .  81-82) .  

It should  be c l e a r l y  stated i n  t h e  l e g i s l a t i o n  
t h a t  bo th  p a r t i e s  and t h e  w i t n e s s e s  must  be 
p e r s o n a l l y  p r e s e n t  a t  t h e  same t i m e  a t  the 
s o l e m n i s a t i o n  of t h e  m a r r i a g e  ( p a r a .  85). 

The requi rement  of two w i t n e s s e s  s h o u l d  be 
r e t a i n e d  but  we see no need t o  p r e s c r i b e  a 
minimum age (para .  86) .  

R e g i s t e r i n g  o f f i c e r s  of t h e  S o c i e t y  of F r i e n d s  
and secretaries of synagogues should become 
" a u t h o r i s e d  persons" of t h e  p l a c e s  i n  which 
t h e i r  marriages t a k e  p l a c e  (para .  8 8 ) .  

The legal requirement  t h a t  a r e g i s t r a r ,  i n  
a d d i t i o n  t o  t h e  s u p e r i n t e n d e n t  registrar, must 
be p r e s e n t  a t  a c i v i l  wedding should be 
a b o l i s h e d  ( p a r a .  88)  . 
The c h a r g e  f o r  a t t e n d a n c e  a t  a wedding by a 
registrar should be r a i s e d  t o  a f i g u r e  which 
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i s  commensurate w i t h  t h e  t r u e  c o s t  and a n  
inducement t o  a p p o i n t  a n  a u t h o r i s e d  p e r s o n  
i n s t e a d  o f  r e l y i n g  on registrars (para .  8 9 ) .  

(k) The Registrar General  should  be empowered t o  
reject a nominat ion of  a n  a u t h o r i s e d  p e r s o n  
and t o  r e q u i r e  t h e  a u t h o r i t i e s  of t h e  
c o n g r e g a t i o n  t o  c a n c e l  t h e  appointment of a n  
a u t h o r i s e d  person  and t o  a p p o i n t  a n o t h e r  i n  
h i s  p l a c e  o r  t o  have t h e i r  marr iages  a t t e n d e d  
by a registrar (para .  90). 

( 1 )  The p r e s c r i b e d  words t o  b e  used dur ing  some 
p a r t  of t h e  ceremony: 

( i )  should  be a m p l i f i e d  so  a s  t o  emphasize 
t h a t  t h e  marr iage  is monogamous and so 
t h a t  t h e  c e l e b r a n t  d e c l a r e s  t h a t  t h e  
p a r t i e s  a r e  man and w i f e  (paras .  92-93);  

( i i )  should  be spoken i n  Engl i sh  ( o r  Welsh 
where t h a t  i s  p e r m i t t e d )  but  t h e  c e l e b r a n t  
should  be r e q u i r e d  t o  ensure  t h a t  t h e  

p a r t i e s  and t h e  two w i t n e s s e s  have a 
s u f f i c i e n t  g r a s p  of Engl i sh  ( o r  Welsh) 

t o  understand them; i f  they do  n o t ,  
t h e  p r e s c r i b e d  words should be r e p e a t e d  
i n  a language o r  languages  which t h e y  
do unders tand  ( p a r a .  94) ;  

( i i i )  should  so f a r  as  p o s s i b l e  be used a t  a l l  
t y p e s  o f  weddings ( p a r a .  95) .  

(m) The A c t  should  s t a t e  t h a t  t h e  marr iage r e l a t i o n -  
s h i p  is  es tab l i shed  when t h e  p a r t i e s  have 
exchanged t h e  vows t h a t  t h e y  t a k e  each o t h e r  a s  
man and w i f e  ( p a r a .  9 3 ) .  

(n) It should be made clear t h a t  a l l  marr iages  must 
be c e l e b r a t e d  between t h e  h o u r s  of 8 a .m.  and 
6 p.m. e x c e p t  t h a t  marriages by R e g i s t r a r  



G e n e r a l ' s  l i c e n c e  o r  s p e c i a l  l i c e n c e  may be 
solemnised a t  any hour  ( p a r a .  9 6 ) .  

(0) It should  be made a c o n d i t i o n  of r e g i s t r a t i o n  
a s  a registered b u i l d i n g  t h a t  t h e  r e l i g i o u s  
a u t h o r i t i e s  under take  t h a t  marr iages  
solemnised t h e r e  w i l l  comply w i t h  t h e  requi re -  
ments  proposed i n  (f) , ( g ) ,  ( 1 )  and (n) ; and 
t h e  Registrar General  should  be empowered t o  
c a n c e l  t h e  r e g i s t r a t  i o n  i f  t h i s  u n d e r t a k i n g  
i s  breached  ( p a r a .  9 7 ) .  

3. R e g i s t r a t i o n  

( a )  The system of r e g i s t r a t i o n  should be speeded up 
and s i m p l i f i e d  by t h e  i n t r o d u c t i o n  of a new 
t y p e  of marr iage  register book i n  which e n t r i e s  
would be made and s i g n e d  i n  d u p l i c a t e  and  one 
copy despatched promptly t o  t h e  s u p e r i n t e n d e n t  
registrar of  t h e  d i s t r i c t  who would promptly 
send a copy of i t  t o  t h e  R e g i s t r a r  Genera l  and 
complete  t h e  d i s t r i c t  register ( p a r a s .  110,  1 1 1 ) .  

(b) The registers should c o n t a i n  a l l  t h e  d e t a i l s  
r e g a r d i n g  t h e  p a r t i e s  g i v e n  i n  t h e  s u p e r i n t e n d e n t  
registrar 's  l i c e n c e  ( i n c l u d i n g  d a t e s  and  p laces  
of  b i r t h )  and p a r t i c u l a r s  of t h e  ilLu p-nce 
( p a r a .  1 1 2 ) .  

( c )  The Marriage A c t  should  provide e x p r e s s l y  t h a t  
o f f i c i a l  c o p i e s  of e n t r i e s  i n  t h e  registers 
whe the r  i s s u e d  by t h e  o r i g i n a l  r e g i s t r a n t ,  the  
s u p e r i n t e n d e n t  registrar o r  t h e  Registrar General 
should  b e  s u f f i c i e n t  e v i d e n c e  of t h e  c e l e b r a t i o n  
of t h e  marr iage  t o  which i t  r e l a t e s  ( p a r a .  113) .  

( d )  We do n o t  favour  t h e  a n n o t a t i o n  of b i r t h  registers 
w i t h  n o t i c e  of a marriage (paras .  114-115) .  

I n  v i e w  o f  t h e  burdens borne  by incumbents  i t  i s  
f o r  c o n s i d e r a t i o n  w h e t h e r  t h e  a u t h o r i t i e s  of t h e  

( e )  
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Church of England should n o t  be empowered t o  
r e l i e v e  them by a p p o i n t i n g  a u t h o r i s e d  p e r s o n s  
(pa ra .  116) .  

4. E f f e c t s  o f  I r r e g u l a r i t i e s  

( a )  I r r e s p e c t i v e  of t h e  knowledge o r  c o m p l i c i t y  of 
t h e  p a r t i e s  a marr iage shou ld  no t  be vo id  o n  
the  ground of formal  i r r e g u l a r i t y  so l o n g  a s  

( i )  a l i c e n c e  had been g r a n t e d  and was s t i l l  
c u r r e n t  when t h e  m a r r i a g e  was solemnised,  

( i i )  t h e  mar r i age  was solemnised i n  t h e  p l a c e  
named i n  t h e  l i c e n c e  ( i f  t h e  mar r i age  
was by R e g i s t r a r  G e n e r a l ' s  o r  s p e c i a l  
l i c e n c e  so lemnisa t ion  anywhere would 
be s u f f i c i e n t )  

( i i i )  t h e  so l emnisa t ion  w a s  i n  t h e  p re sence  
Of bo th  p a r t i e s ,  two wi tnesses ,  and a 
pe r son  be ing  o r  h o l d i n g  himself o u t  t o  
be a supe r in t enden t  r e g i s t r a r  i n  t h e  
case o f  a c i v i l  wedding, a m i n i s t e r  i n  
Holy Orde r s  i n  t h e  case of a Church o f  
England wedding, o r  a n  au tho r i sed  
pe r son  o r  r e g i s t r a r  i n  t h e  case  of a?ly 
o t h e r  wedding, and 

( i v )  each  o f  t h e  p a r t i e s  d u r i n g  the  so l emnisa t ion  
had made d e c l a r a t i o n s  s u b s t a n t i a l l y  t o  
t h e  e f f e c t  s t a t e d  i n  paragraph 9 2 ,  namely, 
t h a t  he  o r  she took t h e  o t h e r  t o  be h i s  
o r  h e r  one and on ly  spouse t o  t h e  e x c l u s i o n  
of a l l  o t h e r s .  

If any of t h e  above c o n d i t i o n s  was not  f u l f i l l e d  the 
marriage shou ld  be void i r r e s p e c t i v e  of t h e  know- 
l edge  o r  c o m p l i c i t y  of t h e  p a r t i e s  ( p a r a s .  121-133). 



C o n s i d e r a t i o n  should be given  t o  t h e  
s i m p l i f i c a t i o n  of the procedure u n d e r  t h e  

P r o v i s i o n a l  Order (Marr iages)  Act 1905 
( p a r a .  19-41. 

5. Offences  

( a )  The o f f e n c e s  and t h e  p e n a l i t i e s  s l iould be 
r a t i o n a l i s e d  and, i n  g e n e r a l ,  maximum 
p e n a l i t i e s  reduced w i t h  g r e a t e r  u s e  o f  f i n e s  
i n s t e a d  of imprisonment except  f o r  t h e  
s e r i o u s  o f f e n c e s  ( p a r a .  137) . 

(b) I t  should  be made a s e r i o u s  of fence  t o  perform 
o r  p e r m i t  to  be performed any type of ceremony 
which l e d  e i t h e r  p a r t y ,  o r  which c o u l d  
reasonably  lead e i t h e r  of them o r  any o t h e r  
person ,  t o  b e l i e v e  t h a t  a l e g a l  ccremony of 
marr iage  had taken p l a c e  u n l e s s  t h e  ceremony 
o r  a p r e v i o u s  c i v i l  ceremony complied w i t h  
t h e  p r o v i s i o n s  of t h e  A c t  ( p a r a s .  158-140). 

143. We f u r t h e r  propose t h a t  t h e s e  reforms s h o u l d  be implemented 
i n  a new comprehensive Marr iage A c t  (which would r e p e a l  and 
i n c o r p o r a t e  t h a t  of 1949, and t h e  minor  Acts amending i t ,  and 
t h e  Marr iage ( R e g i s t r a r  G e n e r a l ' s  L icence)  A c t  1970) and i n  
r e g u l a t i o n s  made t h e r e u n d e r .  Some of t h e  m a t t e r s  at .  p resent  
i n  t h e  A c t s  and o t h e r s  which we have proposed c o u l d ,  we think,  
w i t h  advantage be l e f t  t o  reg i i la t ions .  
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APPENDIX A 

Occupation 

(4) 

MARRXAGE ACCORDING TO THE LAW OF THE COUNTRY 19 THE UNION OF ONE MAN WITH 
ONE WOMAN, VOLUNTARILY ENTERED INTO FOR LIFE, TO THE EXCLUSION OF ALL OTHERS. 

Diotrict uld counly 
p'B& of residence h which the marriage of m i d e m  

is to be  sole^ 
0 (6) 

NOTICE OF h4ARRUGE BY CERTIFICATE WITHOUT LICENCE.-+Purnmt to ttcr Mdvripge Ref 1949 ami 1954) 
(Form prescribed by the Registration of Births, Deaths and Marriages Regulations 1968) 

-For Persons each of whom is either 18 years or over, or, if under 18, a widower or a widow. 

PARnCULARS RELATING TO TH@ PERSONS TO BE MARRIED 

L. 
To the superintendent Registrar of the district of. ......................... .................................................................................................................................. 

1. I, the above-named ..................................................................... ..........., give you notice that I and the other person named above intend to be married by certificate without licence within three months 
from the date of entry of this notice. 

2. I solemnly declare that I believe there is no impediment of kindred or alliance or other lawful hindrance to the marriage, and that I and the other person named above have for the period of seven days 
immediately p d n g  the giving of this notice had our usual places of residence within the districts named in column 8 above. 

3. And I further declare that I am not under the age of eighteen years or, if under that age, am a widower or widow, and that the other person named above is not under the age of eighteen years, or, if 
under that age, is a widower or widow. 

4. I declare that to the best of my knowledge and belief the declarations which I have made above and the particulars relating to the persons to be married are true. I understand that if any of the declarations 
are false I MAY BE LIABLE TO PROSECUTION UNDER THE PERJURY ACT 1911. 

5. I also understand that if, in fact, there is an impediment of kindred or alliance or other lawful hindrance to the intended marriage the marriage may be invalid or void and the contracting of the marriage 
m y ~ e n d e r  one or both of the parties GUILTY OF A CRIME AND LIABLE TO THE PENALTIES OF BIGAMY OR SUCH OTHER CRIME AS MAY HAVE BEEN COMMITTED. 

(Signed) ............................................................................................................................................ Date .................................................... 

In the presence of .................................................................................................................................. (Signam of registration officer) 

Official designation ....................................................................................................................................................................................... 

Registration district of .................................................................................................................................................................................... 

Place of rcsid cnce ................................................... .......................................................................................... 



APPENDIX A (cont . )  

or other buildin6 
in which the m r r u  

(7) 
U to bl r o k m n J  

___ 

MARRIAGE ACCORDING TO THE LAW OF THIS COUNTRY IS THE UNION OF O N E  MAN WITH 
ONE WOMAN, VOLUNTARILY ENTERED INTO FOR LIFE. TO THE EXCLUSION OF ALL OTHERS. 

District and count? 
of residence 

(81 _______-- 

NOTICE OF MARRIAGE BY CERTIFICATE WITHOUT LICENCE.-(Prtrsucmr to the Marriugc Art 1949 und 1954) 
(Form prescribed by the Rrgistration of Births, Deaths and Marriages Regulations 1968) 

-For Persons either of whom is under 18 years and not a widower or widow. 

PARTICULARS RELATING TO THE PERSONS TO BE MARRIED 

N a ~ w  and w m m  Marital statu) OEEupstwn 

DekD the dlsmatiM which do not apply; if none applies (c.g!, the... .............. .Court has consented to the 

t lmcrt the name(s) of the prson(s) w h m  consent U / ~ K  roguircd. 

: lnwrt the name of the other party. 

marria@ iwm the appropriate declaration as to consent in t k  spsce provided. 

Place 
of rcsidena 

( 5 )  

T o  the Superintendent Registrar of the district of ................................................................................................................................ in the county ......................................................................................................................................... 

1. I, the above-named ...................................................................................................... give you notice that I and the other person named above intend to be married by certificate without licence within three months 

2. 1 solemnly declare that I believe there is no impediment of kindred alliance or other lawful hindrance to the said marriage, and that I and the other person named above have for the period of seven days 
from the date of entry of this notice. 

immediately preceding the giving of this notice had our usual places of residence within the districts named in column 8 above. 

3. And 1 further dedare that in respect of myself - and in respect of the said: ............................................................................................ 

....................................................................................................................................... *(i) the consent of t '(i) the consent ort ................................................................. ; .................................................................... 

................................................ .. whose consent only is required by law.has been obtained; ............................................................... whose consent only is required by law has been obtained; 

has been dispensed with as provided by law; 

(ii) the necessity of obtaining the consentt ............................................................................................ (ii) the necessity of obtaining the consentt ....... ................................................................ 

........................................................................................ ................................................................. has been dispensed with as provided by law; 
(iii) there io no person whose consent to my marriage is required by law: 

(iv) 1 am over the age of eighteen years or if under that age am a widow/widower. 
( 5 )  there is no person whose consent to his/her m a m a s  is required by law; 
(iv) he/she is over the age of eighteen years or if under that age is a widow/widower. 

........................................................................................................................................................................ ..................................................................................................................................................................... 
4. 1 declare that to the best of my knowled@ and belief the declarations which I have made above m d  the particulars relatins to the persons t o  be married are true. 1 understand that if any of the declarations 

are false I MAY BE LIABLE TO PROSECUTION UNDER THE PERJURY ACT 1911. 

5. I also understand that if, in fact, there is an impediment of kindred or alliance or other lawful hindrance to tne intended marria the marriage may be invalid or void and the contracting of the marriage 
may render one or both of the parties GUILTY OF A CRIME AND LIABLE TO THE PENALTIES OF BIGAMY OR SUCH O G E R  CRIME AS MAY HAVE BEEN COMMITTED. 

(Signed) ................................. 

In the p e n c e  of 

...................................................................................... Date ............................................. 

....................................................................................... (Signature of registration o l b r )  

Official designation ........................................................................................................................... 

Registration district of 

Place of midencc 



APPENDIX B 
CERTIFICATE FOR MARRIAGE WITHOUT LICENCE 

(Mar- Act 1949, Section 31) 
(Form prescribed by the Registration of Births, Deaths and Marriages Regulations 1968) E* 

. 1, ....... ..............: ........................................................................ 3superintendent Registrar of the h the 

WktY .................. of ..................................................................... hereby certify that on the# day of 19 notice was ........ .................... ......... 
duly entered in the M d g e  Notice Book of the said district of the marriage i n ~ d e d  to be solemnized 

1 further certify that the issue of this certificate has not been forbidden by any person authorised to forbid the issue thereof. 

Date.. ................................................................... .. Signature ...................................................................................................... 
Nok-This CerHBrate will be. void I the marriage Is not solemnized within three months from the date of entry of notice given above (See t). 

When the marrhge has been solemnized the No. of the Entry in the Marriage Register Book must be entered in this space. 

Superintendent Registrar. 



APPENDIX C 

_ _ _ _ _ ~  

Period 
of residence 

(6) 

MARRIAGE ACCORDING TO THE LAW OF THls COUNTRY IS THE UNION OF ONE MAN WlTH 
ONE WOMAN, VOLUNTARILY ENTERED INTO FOR LIFE, TO THE EXCLUSION OF ALL OTHERS. 

Church 
or other building 

in which the marriage 
is to be solemnized 

District and oounty 
of residence 

(7) (8) 

NOTICE OF MARRIAGE BY CER'I'WICATE AND L1CENCE.-(~ursuant to the Marriage ACZ 1949 ami 1954) 

Delete UK alternatives which do  not apply. 

(Form prescribed by the Registration of Births, Deaths and Marriages R e e t i o n s  1968) 

.-For Persons each of whom is either 18 years or over, or, if tinder 18, a widower or widow. 

(Signed) .............................................................................................................................................. Date ............................... 

In the preserm of .......................................................... Signature of registration ofliar) 

Official designation ....................................................................................................................................................................................... 

Name and surname 

(1) 

*..I Marital status 

PARTICULARS RELATING TO THE PERSONS TU BE MARRIED 

Occupation 

(4) ' 

Place 
of residence 

(5) 

To the Superintendent Registrar of the district of ................................................................................................................................ in the county .......................................................... ........................................... 

1. I, the above-named ...................................................................................................... ...., give you notice that I and the other person named above intend to be married by certificate and Iicence within three months 
from the date of entry of this notice. 

2. 1 solemnly declare that. I believe there is no impediment of kindred or alliance or other lawful hindrance to the said marriage, and that *I havejthe other person named above has for the period of fifteen 

days immediately preceding the giving of this notice had *my/his/her usual place of residence within the above-mentioned district oE ........................................................................................................................................... 

Registration district of ................................................................................................................................................................................. 

Place of residence I ....................................................................................................................................................................................... 



APPENDIX c ( c o n t . )  

Name aod surname 

MARRIAGE ACCORDING TO THE LAW OF THIS COUNTRY IS THE UNION OF ONE MAN WlTH 
ONE WOMAN, VOLUNTARILY ENTERED INTO FOR LLFE, TO THE EXCLUSION OF ALL OTHERS. 

NOTICE OF MARRIAGE BY CERTIFICATE AND LICENCE.-(Pursumt to the Marriage Acts 1949 and 195~) 

Age 

(Form prescribed by the Registration of Births. Deaths and Mamages Regulations 1968) 

.-For Persons either of whom is under 18 years and not a widower OF widow. 

Marital status 

(3) 

ChWCh 
or other building 

in whicb the marriage 
is to bc solemnized 

(7) 
'I District and cgunty 

of residence 

To the Superintendent Registrar of the district of ..................... ./  .......... in the county ...................................................................................... ........................................................................................................................................ 
1. I, the above-named .................................................... ................................................ give you notice that I and the other person named above intend to  be married by certificate and licence within three months 

2. I solemnly declare that I believe there is no impediment of kindred or alliance or other lawful hindrance to the said marriage, and that *I have/the other person named above has for the period of 
from the date of entry of this notice. 

fifteen days immediately preceding the giving of this notice had *my/his/her usual place of residence within the above-mentioned district of ........................................................................... ........................ 

3. And I further declare that in respect of myself 

'(i) the consent o f t  ....................................................................................................................... 

and in respect of the said: ........................................................................................................... 

'(i) the consent o f t  ....................................................................................................................................... 

............................................................. whose consent only is required by law has been obtained; 

(ii) the necessity of obtaining the consent o f t  ....................................................................................... 
.................................................................................... has been dispensed with as provided by law; 

........................................................... whose consent only is requircd by law has been obtained; 

(ii) the necessity of obtaining the consent o f t  ........................................................................................ 
................................................................................... has been dispensed with as provided by law; 

(iii) there is no person whose consent to my marriage is required by law: 
(iv) I am over the age of eighteen years or if under that age am a widow/widower. 

(iii) there is no person whose consent to his/her marriage is required by law; 
(iv) he/she is over the age of eighteen years or if under that age is a widowlwidower. 

......................................................................................................................................................................... ............................................................................................................................................................................... 

4. I 4eclare that to the best of my knowledge and belief the declarations which I have made above and the particulars relating to the persons to be married are true. I understand that if any of the declarations 

5.  I also understand that if, in fact, there is an impediment of kindred or alliance or other lawful hindrance to the intended marriage the marriage may be invalid or void and the contracting of the marriage 
ore false I MAY BE LIABLE TO PROSECUTION UNDER THE PERJURY ACT 1911. 

may render one or both of the parties GUILTY OF A CRIME AND LIABLE TO THE PENALTlES OF BIGAMY OR SUCH OTHER CRIME AS MAY HAVE BEEN COMMITTED. 

(Signed) Date _ _  - . -  

In the prescnce of 

' Delete the dltcrnatives which do not apph, i f  none applies le g , the 

' Inwrt the n a d s )  of the prrson(s) whov consent islare r e q u i d  

Coun has cnnwnted to the 
marriare) i n w i  the appropri.tlc dalaration as to wnwnt in the space provided 

(Signamre of mgistration officcr) 

: lnwn the name of the other party Olficial derignation .. 

Registration district of 

I'laze of residence 



APPENDIX D 
CERTIFICATE AND LICENCE FOR MARRIAGE 

Marriage Act 1949, Se&n 32 
(Form presrribed by the Reg?strotlon of BMhSa Death and MmrriOgeS R e p h l h s  1968) 

IP" ...... "..""".."..".."..I""____. .nnr..r.nr.....r.. ...- ......" "" .."..".."  supe ex in ten dent Registrar of the disttict L 
anmty ......."....__.. I ....... of ................................................. ".. ...." .........". ..".. .hqe€t&wt.ify that on thet..............."" .... . . . . . . r l l n r  ot. 

I M e r  mrtify that the issue of this d a t e  has not been forbidden by any person autlumkd to forbid the icrsUe thetoaf. 
Now therefore I, the said Superintendent Registrar, grant to the abovenamed partie8 kens to amtract and aalnmniza tbdr intended mar&& 
Date ................................................. _I_Y...l ... "..".."............... ....................... ".-""-......-.- 
Note.--lBis Certiacete and lfceaa? will be mid &the maRiege Lp mot aLmnkwl wfthb tkmmmthr born tbe data of eat13 of notice &en abore 
*When the madage has been mkmnfzedthe No. dthe Bury in the Morriags ReghW Book mus6 k e t # d i n  this spaae. 

signaim........" ........ "...__W__. i i . & m w v  tL 


