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1 .  

examinat ion of  t h e  g e n e r a l  p r i n c i p l e s  o f  the  c r i m i n a l  law has 
prepared  t h i s  Working Paper  on " P a r t i e s ,  compl ic i ty  and 
l i a b i l i t y  f o r  t h e  a c t s  of anothe;', t h e  second2 i n  a s e r i e s  
designed a s  a b a s i s  upon which t o  s e e k  t h e  views o f  those  
concerned w i t h  the  c r i m i n a l  law. I n  pursuance o f  i t s  pol icy 
of  wide c o n s u l t a t i o n ,  t h e  Law Commission i s  p u b l i s h i n g  the  
Working Paper  and i n v i t i n g  comments upon it. 

The Working P a r t y '  a s s i s t i n g  t h e  Commission i n  t h e  

2. A s  i n  the  c a s e  of the  f i r s t  P a p e r  on The Mental  Element 
i n  Crime, t h i s  P a p e r  t a k e s  t h e  form of p r o p o s i t i o n s ,  supported 
by i l l u s t r a t i o n s  and commentary. Although some of t h e  pro- 
p o s i t i o n s  a r e  adapted from s e c t i o n s  o f  t h e  American Law 
I n s t i t u t e ' s  Model P e n a l  Code, they  should  not  be t a k e n  as  the 
words of  a d r a f t  s t a t u t e ;  they must be  read t o g e t h e r  wi th  the 
i l l u s t r a t i o n s  and commentary. 

3. The Paper  i s  concerned p r i m a r i l y  wi th  p a r t i e s  t o  
o f f e n c e s  b u t  i t  was found t h a t  t h e s e  s u b j e c t s  could  n o t  be 
t r e a t e d  s a t i s f a c t o r i l y  wi thout  d e a l i n g  a l s o  wi th  l i a b i l i t y  f o r  
t h e  a c t s  of  a n o t h e r  and w i t h  c e r t a i n  a s p e c t s  of t h e  c r imina l  

1 .  For membership, s e e  p. i. 
2. The f i r s t ,  "The Mental  Element i n  Crime" was p u b l i s h e d  as  
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L i a b i l i t y  of corporat ions.’  The f u l l  r ange  o f  problems 
connected w i t h  the l i a b i l i t y  of c o r p o r a t i o n s _ i s  s e t  o u t  
under S u b j e c t  14 of Working P a p e r  No. 17, and these a r e  
d i scussed  i n  Working P a p e r  No,4,$, which is i s s u e d  simul- 
t aneous ly  w i t h  this Paper. 

i;. The scope of the P a p e r  is l i m i t e d  i n  t h a t  i t  d e a l s  
o n l y  w i t h  p a r t i e s  t o  o f f e n c e s  which have a c t u a l € y  been 
committed, and does n o t  embrace the  common l a w  o f fences  of 
conspiracy,  i nc i t emen t  and at tempt ,  a l l  o f  which may have 
some b e a r i n g  upon the law of compliicity. The Paper  is  
f u r t h e r  l i m i t e d  i n  t h a t  it d e a l s  un ly  w i t h  the  s u b s t a n t i v e  
law which w i l l  r e q u i r e  t o  be supplemented a t  the a p p r o p r i a t e  
s t a g e  w i t h  t h e  procedural  p r o v i s i o n s  t o  which it refers. 
The Law Commission, however, agree w i t h  t h e  Working P a r t y ’ s  
view t h a t  c o n s u l t a t i o n  upon a paper  of the  p r e s e n t  scope 
should prove more conven ien t  t o  i t s  r e c i p i e n t s  than the  
very l eng thy  paper  which any a l t e r n a t i v e  would n e c e s s i t a t e .  

5. T h i s  Pape r  i s  p r i m a r i l y  d i r e c t e d  towards the  e v e n t u a l  
c o d i f i c a t i o n  of t h e  c r i m i n a l  law, and many of the  p r o p o s i t i o n s  
do no more than  at tempt  t o  s t a t e  and c l a r i f y  the p resen t  law. 
Ilowever, adop t ion  of t h e  p r o p o s i t i o n s  would e n t a i l  a number 
of impor t an t  reforms of t he  law and, w h i l s t  t h e s e  a r e  i n d i -  
ca t ed  o r  imp l i ed  i n  t h e  t e x t  of t h e  Paper ,  we t h i n k  it would 
be convenient  i f  we summarise them i n  o u r  In t roduc t ion .  I n  
doing t h i s  we s h a l l  a l s o  be a b l e  to i n d i c a t e  t h e  p a r t i c u l a r  
m a t t e r s  upon which we shou ld  welcome the  o b s e r v a t i o n s  of 
those whom we consu l t .  

V i c a r i o u s  L i a b i l i t y :  c r imina l  r e s p o n s i b i l i t y  f o r  the 
a c t s  of  ano the r  

6. P r o p o s i t i o n  4 ,  w h i c h  e l a b o r a t e s  the g e n e r a l  p r i n c i p l e  
i n  p r o p o s i t i o n  2 ( 2 ) ( b )  and d e a l s  with r e s p o n s i b i l i t y  f o r  the 

3. S u b j e c t s  13 and 14 of Working Paper  No. 17 - “ C o d i f i c a t i o n  
O f  t h e  Criminal  Law - General  P r i n c i p l e s  - The F i e l d  o f  
Enqui ry”. 



ac ts  of ano the r ,  makes an impor t an t  change i n  t h e  law. I n  
t h e  l aw  of  t o r t ,  a master 4s h e l d  l i a b l e  f o r  a l l  t h e  acts 
o f  h i s  s e r v a n t  performed i n  t h e  course o f  the  s e r v a n t ' s  
e m p l ~ y m e n t , ~  b u t ,  i n  t h e  c r imina l  law,  a master  i s  g e n e r a l l y  
n o t  so l i a b l e . 5  A t  common law t h e  o n l y  o f f ences  f o r  which 
a m a s t e r  could be he ld  c r i m i n a l l y  l i a b l e  f o r  h i s  s e r v a n t ' s  
acts were t h e  two o f f e n c e s  of s t r i c t  l i a b i l i t y ,  p u b l i c  
nu i sance  and c r i m i n a l  l i b e l .  The c o u r t s  have, however, 
i n t e r p r e t e d  many s t a t u t o r y  o f f e n c e s  a s  imposing s u c h  l i a -  
b i l i t y  upon a master. 

Techniques f o r  imposing v i c a r i o u s  l i a b i l i t y  

7. There a r e  two techniques by means of which the leg is -  
l a t u r e  can make one person r e s p o n s i b l e  f o r  t h e  a c t  of 
another .  The f i r s t  i s  by an  e x p l i c i t  p rov i s ion  r e f e r r i n g  
t o  a person doing something e i t h e r  h i m s e l f  o r  by h i s  se rvan t  
o r  agent .  The second i s  by us ing  a word which  the c o u r t s  
i n t e r p r e t  a s  app ly ing  t o  an  employer even when i t  is  the  
employee who p h y s i c a l l y  performs t h e  act. Such words inc lude  

"keep" ,7 l1use1I8 and 1 ' p ~ ~ ~ e ~ s ' t , 9  each of  which has 
been h e l d  i n  c e r t a i n  con tex t s  t o  a p p l y  both t o  t he  person who 
p h y s i c a l l y  performs t h e  a c t  and t o  a n o t h e r  on whose behal f  he 
does  it. 

4. 
5. 
6. 

7 .  
8. 

9. 

Lloyd v. Grace, Smi th  & Co. [1912]  A.C. 716 ( H . L . ) .  

Huggins (1730) 2 stra. 883. 

Coppen v. Moore (No. 2 )  [1898] 2 Q.B. 306. 

S t r u t t  v. C l i f t  [I9111 1 K.B. 1 .  

- Green v.  B u r n e t t  [1955]1 Q.B. 78. 
Melias Ltd. v. P r e s t o n  [I9571 2 Q.E. 380, b u t  c l e a r l y  t he re  
a re  c o n t e x t s  i n  which p o s s e s s i o n  by one pe r son  w i l l  no t  make 
a n o t h e r  r e s p o n s i b l e ;  s ee ,  f o r  example, s. 8 ( 2 )  of the  
Forgery A c t  1913 (having custody or posses s ion  of a forged  
d i e  e t c . ) .  



8. I n  t h e  c o m p i l a t i o n  of  w h a t  P r o f e s s o r  G l a n v i l l e  Williams 
h a s  c a l l e d  a new " j u d i c i a l  d i c t i o n a r y l l l o  the  c o u r t s  have 
a p p l i e d  th ree  d i f f e r e n t  p r i n c i p l e s .  Sometimes t h e y  have  h e l d  
a master c r i m i n a l l y  l i a b l e  f o r  t h e  acts  of h i s  s e r v a n t  by 
app ly ing  t h e  c i v i l  l aw  p r i n c i p l e  t h a t  t he  phys ica l  a c t  of t he  
s e r v a n t  i s  the  master ' s  a c t  i n  law. I n  Coppen v. Moore (No.2) 
w h ? r e  t h e  d e f e n d a n t ' s  s e r v a n t  so ld  the  de fendan t ' s  hams under 
a f a l s e  t r a d e  d e s c r i p t i o n  without  h i s  knowledge, i t  was he ld  
t h a t  "It cannot  be doubted t h a t  t h e  a p p e l l a n t  so ld  the ham 
i n  q u e s t i o n  a l though  the  t r a n s a c t i o n  was carr ied o u t  by h i s  
s e r v a n t .  I n  o t h e r  words he was t h e  s e l l e r  though n o t  t h e  a c t u a l  
salesman". l 2  I n  cases under  t h e  L i c e n s i n g  A c t s ,  however,  
l i c e n s e e s  have sometimes been he ld  l i a b l e  on a d i f f e r e n t  prin- 
c i p l e .  Where a l i c e n s e e  has delegated t h e  c o n t r o l  of t h e  
l i c e n s e d  premises t h e  ac ts  and mens rea  of t h e  delegate have 
been t r e a t e d  as t h e  l i c e n s e e ' s  ac t s  and mens rea. I n  Goodfellow 
v. Johnson13 n e i t h e r  o f  these p r i n c i p l e s  was a p p l i c a b l e .  
b3maid  s o l d  g i n  t o  which w a t e r  had been  added. The l i c e n s e e  
was p rosecu ted  for a n  o f f e n c e  under  the  Food and Drugs A c t  1955 
w!iich was a n  o f f e n c e  o f  s t r i c t  l i a b i l i t y .  The barmaid was t h e  
s e r v a n t  of t h e  brewery w h i c h  owned t h e  p u b l i c  house and not 
of the  l i c e n s e e .  N e v e r t h e l e s s ,  t h e  l i censee  was he ld  l i a b l e  
because,  unde r  t h e  l i c e n s i n g  laws, he a l o n e  was e n t i t l e d  t o  
s e l l  liquor, and t h e  brewery could n o t  s e l l  l i q u o r  i n  t he  
s e n s e  o f  hand l ing  and handing over.  The barmaid's acts  were 
h e l d  t o  b e  n o t  t he  ac t s  of t h e  brewery b u t  more t h o s e  of t h e  
l i c e n s e e .  Thus a t h i r d  and compara t ive ly  new p r i n c i p l e  has  
been introduced:  a l i c e n s e e  can  be h e l d  l i a b l e  f o r  the  acts 
of o t h e r s  which can  o n l y  be performed by  v i r t u e  of t h e  l i c e n c e ,  
even though they  are  n o t  h i s  s e r v a n t s .  A s p e c i a l  p r o p ~ s i t i o n ' ~  

10. (1956) 9 C.L.P. 68; Cr imina l  Law: The General P a r t ,  2nd ed., 
1961, p. 281. 

1 1 .  [ I8981 2 Q.B. 306. 
12. I b i d ,  313 p e r  Lord R u s s e l l  C.J. 
13. [ 19651 1 A l l  E.R.  941 ; [ 19651 C r i m .  L . R .  304 and commentary 

14. P r o p o s i t i o n  4 ( l ) ( e ) .  

1 1  

A 

t h e  reon. 



i s  provided t o  c o v e r  t h e  f a c t  s i t u a t i o n  which a r o s e  i n  
Goodfellow v. Johnson . 
9, I t  may be t h a t  unde r ly ing  a l l  t h e s e  s i t u a t i o n s  there 
i s  a p r i n c i p l e  of  g e n e r a l  a p p l i c a t i o n .  A common f a c t o r  would 
seem t o  b e  t h a t  t h e  master16 is o n l y  h e l d  l i a b l e  when, e i t h e r  
by s e l e c t i o n  of h i s  deleg2:te o r  s u p e r v i s i o n  of h i s  s e r v a n t ,  
he h a s  some r e a l  power of con t ro l .  Another  may b e  t h a t  the  
m a s t e r  is o n l y  made l i a b l t  when h i s  s e r v a n t ' s  a c t s  a r e  i n  
f u r t h e r a n c e  of, and n o t  merely i n c i d e n t a l  to, the  mas ter ' s  t rade  
or  bus iness .  P r o p o s i t i o n  4 ( 1 )  ( a )  ( i i )  , however, does  n o t  
a t t e m p t  t o  l a y  down any g l i d e  l i n e s  t o  t h e  c o u r t s  i n  t h e i r  
t a s k  of i n t e r p r e t a t i o n .  I t  p rov ides  t h a t  a person i s  respon- 
s i b l e  f o r  the a c t  o f  a n o t b e r  when t h e  a c t  i s  d e s c r i b e d  i n  
terms which i n  t he  c o n t e x t  apply  n o t  o n l y  t o  t h e  p e r s o n  who 
p h y s i c a l l y  performs i t  b u t  a l s o  t o  h i m .  The p r o p o s i t i o n  does 
n o t  a t t empt  t o  i d e n t i f y  e i ther  t h e  t e rms  o r  t h e  c o n t e x t .  We 
shou ld  b e  p a r t i c u l a r l y  g r a t e f u l  i f  t h o s e  whom we c o n s u l t  could 
g i v e  u s  t h e i r  o b s e r v a t i o n s  on t h i s  a s p e c t  of  p r o p o s i t i o n  4 
and we would welcome any sugges t ions  f o r  a more p r e c i s e  formu- 
l a t i o n  o f  t he  p r i n c i p l e s  which t h e  c o u r t s  ought t o  a p p l y  i n  
i n t e r p r e t i n g  t h i s  s o r t  of provis ion.  

15 
- 

Vica r ious  l i a b i l i t y  f o r  o f f e n c e s  w i t h  a f a u l t  element 

10. The e f f ec t  of v i c a r i o u s  l i a b i l i t y  is  t o  impose s t r ic t  
l i a b i l i t y  upon an employer f o r  an  o f f e n c e  even a t  t i m e s  when 
the o f f e n c e  i n  r e s p e c t  o f  which he i s  v i c a r i o u s l y  l i a b l e  
r e q u i r e s  a f a u l t  element.  This  r e s u l t  has  been ach ieved  by 
invoking t h e  d o c t r i n e  o f  d e l e g a t i o n ,  i n  p a r t i c u l a r  i n  the  
f i e l d  of l i c e n s i n g  law. Where one of t h e  words referred t o  i n  
paragraph 7 i s  q u a l i f i e d  by t h e  word "knowingly", t h e  cour t s  
have h e l d  t h a t  a master can  be held v i c a r i o u s l y  l i a b l e  f o r  t h e  
ac t s  of h i s  s e r v a n t  i n  c e r t a i n  c i r cums tances  even though he 

15. [I9651 1 A l l  E.R.  941. 
16. Or sometimes t h e  l i c e n s e e  where t h e  s e r v a n t  i s  n o t  

employed by h i m  a l though he e x e r c i s e s  t h e  r e a l i t y  of  
c o n t r o l :  see Goodfellow v. Johnson,  para. 8 above. 

(5) 



himself  d i d  no t  have t h e  r equ i r ed  knowledge, t he  a c t s  and 
inens rea o f  t h e  s e r v a n t  bo th  being imputed t o  h i m .  If the  
mas te r  has  de l ega ted  t h e  c o n t r o l  of h i s  premises  t o  a s e r v a n t  
he> w i l l  be he ld  l i a b l e  even when he h a s  an  e n t i r e l y  innocent17 
mind b u t  s o  long  a s  t h e  master remains i n  c o n t r o l  of  t h e  
prcrnisc!s t h e  knowledge of h i s  s e r v a n t  w i l l  n o t  b e  a t t r i b u t e d  
t o  him. 18 

1 1 .  The anomaly r e f e r r e d  t o  i n  t h e  p r e v i o u s  paragraph was 
e x t e n s i v e l y  commented upon i n  t h e  speeches  i n  t h e  House of 
Lords i n  \rane v. Yiannopoullos . Lord Re id  said2'- 19 

Ti-icre a r e  f o u r  c a s e s  s i n c e  1903 where t h e  word 
"knowingly" d i d  o c c u r  i n  t h e  r e l e v a n t  s e c t i o n ,  b u t  
t hey  do n o t  s u p p o r t  t h e  c o n t e n t i o n  of t he  a p p e l l a n t  
i n  this case .  T h e r e  t h e  c o u r t s  adop ted  a c o n s t r u c t i o n  
w!\ich on any view I f i n d  i t  hard t o  j u s t i f y .  They 
drew a d i s t i n c t i o n  between a c t s  done by a s e r v a n t ,  
w i t h o u t  t h e  knowledge of  t h e  l i c e n c e  ho lde r ,  w h i l e  t h e  
l icctncc h o l d e r  was on t h e  premises  and g i v i n g  g e n e r a l  
s u p e r v i s i o n  t o  his bus iness ,  and ac t s  done, w i t h o u t  
t h c  knowledge of  t he  l i c e n c e  h o l d e r ,  b u t  w i t h  the  know- 
l edge  of  a person whom t h e  l i c e n c e  ho lde r  had l e f t  i n  
cha rge  of  t h e  premises .  I n  t h e  l a t t e r  case  t h e y  h e l d  
t h a t  t h e  knowledge of  t h e  person l e f t  i n  charge  must 
t)c imputed t o  the l i c e n c e  ho lde r .  I f  t h a t  d i s t i n c t i o n  
i s  v a l i d ,  then  I a g r e e  wi th  t h e  D i v i s i o n a l  Court  t h a t  
on t h e  f a c t s  of  t h i s  c a s e  t h e r e  was n o t  t h a t  "de lega t ion"  
by t h e  accused n e c e s s a r y  t o  make h i m  answerable f o r  t h e  
s e r v a n t  having a c t e d  a g a i n s t  t h e  o r d e r s  o f  t he  accused.  

Counsel f o r  t he  a p p e l l a n t  s t r e n u o u s l y  argued t h a t  
t h i s  d i s t i n c t i o n  i s  i l l o g i c a l  and n o t  warranted by  any 
s t a t u t o r y  p rov i s ion .  He maintained t h a t  i f  a l i c e n c e  
h o l d e r  e n t r u s t s  t o  h i s  wine w a i t e r  t h e  duty  o f  s e l l i n g  
i n t o x i c a t i n g  l i q u o r  t h a t  is s u f f i c i e n t  d e l e g a t i o n  and 
t h a t ,  i f  t h e  wine w a i t e r  disobeys h i s  o rde r s  and s e l l s  
t o  persons t o  whom h e  ought n o t  t o  s e l l ,  t h e r e  is 
no th ing  t o  j u s t i f y  t h e  l i c e n c e  h o l d e r  being a c q u i t t e d  
i f  h e  happens t o  have been i n  some o t h e r  p a r t  o f  t he  
p remises  b u t  he ld  v i c a r i o u s l y  l i a b l e  i f  he happens t o  
have gone o u t ,  l e a v i n g  t h e  wine w a i t e r  i n  charge.  

17. A l l en  v.  Whitehead [ I9301  1 K . B .  211, 3. v. Wilson [ I9681  
E.R. 197. 

18. Vane v.  Yiannopoullos [I9651 A.C. 486 (H.L.). 
19. I b i d ;  and see Howker v. Robinson [ I9721  C r i m .  L.R. 377. 
20. I b i d ,  497. 



If t h i s  were a new d i s t i n c t i o n  r e c e n t l y  
i n t r o d u c e d  by t h e  c o u r t s ,  I would t h i n k  i t  
n e c e s s a r y  t o  c o n s i d e r  whether  a p r o v i s i o n  t h a t  
t h e  l i c e n c e  h o l d e r  s h a l l  n o t  knowingly s e l l  can 
e v e r  make h i m  v i c a r i o u s l y  l i a b l e  by reason of 
t h e  knowledge of some o t h e r  person. But t h i s  
d i s t i n c t i o n  has  now been recognised and ac ted  
on by the  c o u r t s  f o r  o v e r  h a l f  a c e n t u r y .  I t  
may have been unwarranted i n  t h e  f i r s t  i n s t a n c e  
b u t  I would t h i n k  i t  now too l a t e  t o  u p s e t  so 
long-standing a p r a c t i c e .  

I t  i s ,  however, q u i t e  another  m a t t e r  t o  
extend a long-standing anomaly, p a r t i c u l a r l y  
because t h e r e  may i n  t h i s  m a t t e r  b e  good p r a c t i c a l  
reasons  f o r  r e q u i r i n g  a l i c e n c e  h o l d e r  t o  be 
s p e c i a l l y  c a r e f u l  about  t h e  person whom he chooses 
t o  l e a v e  i n  charge i n  h i s  absence. 

Comparison w i t h  recommendation on t h e  Mental Element 
i n  Crime 

12. I n  the Paper  on t h e  Mental  Element i n  Crime” t h e  

Working P a r t y  sugges ted  t h a t ,  f o r  f u t u r e  o f f e n c e s ,  i n t e n t i o n ,  
knowledge o r  r e c k l e s s n e s s  should  be a requirement  O f  l i a b i l i t y  
i n  every  o f f e n c e  o f  commission u n l e s s  e x p r e s s l y  dispensed w i t h ,  
and t h a t  negl igence  should  b e  a minimum requirement  i n  o f f e n c e s  
of omission. I t  would be i n c o n s i s t e n t  w i t h  t h i s  approach t o  
provide  t h a t  an employer could  be h e l d  v i c a r i o u s l y  l i a b l e  f o r  
h i s  s e r v a n t ’ s  a c t s  i n  c o n t r a v e n t i o n  o f  a s t a t u t e  r e q u i r i n g  
a f a u l t  e lement  when t h e  employer himself  d i d  n o t  have t h e  

r e q u i r e d  f a u l t  element. P r o p o s i t i o n  4 (  2) provides ,  t h e r e f o r e ,  
t h a t ,  u n l e s s  o t h e r w i s e  e x p r e s s l y  provided,  a person s h a l l  n o t  
be v i c a r i o u s l y  l i a b l e  f o r  t h e  a c t  of  a n o t h e r  where t h a t  a c t  
i s  t h e  e x t e r n a l  element of an o f f e n c e  r e q u i r i n g  a f a u l t  e lement  
u n l e s s  he himself  has t h e  necessary  f a u l t  element.  I f  adopted ,  
t h i s  p r o p o s i t i o n  would, t h e r e f o r e ,  r e s u l t  i n  a major re form of 
t h e  law and would have t h e  e f f e c t  of  o v e r r u l i n g  such cases a s  
- Allen  v. Whitehead2’ and of  removing t h e  anomaly r e f e r r e d  t o  
by Lord Reid. 

21. Working Paper  No. 31. 
22. [1930] 1 K.B. 211. 



T h e  q u e s t i o n  of compl i c i ty  by omission t o  a c t  

13. P r o p o s i t i o n  6 ( 4 )  provides  t h a t  "a person who i s  i n  a . 

p o s i t i o n  t o  p rev rn t  an  o f f e n c e ,  because he  i s  i n  c o n t r o l  of 
p rope r ty  o r  f o r  some o t h e r  reason, i s  n o t  t o  be t a k e n  t o  be 
an accesso ry  merely bccaus r  he f a i l s  t o  prevent  an  o f f ence" .  
[ t i  D u  Cros v .  Laml)ourne23 t h e  a p p e l l a n t  appealed t o  q u a r t e r  
s : > s s i o n s  a g a i n s t  a c o n v i c t i o n  f o r  d r i v i n g  a motor c a r  a t  a 
tlangt'rous spred .  A t  the htiaring o f  t h e  appea l  there  was a 
c o n f l i c t  o f  evidence a s  t o  whether t h e  c a r  w a s  being d r i v e n  
l)y t h e  defendant  o r  by a l ady  who was s e a t e d  by h i s  s i d e  i n  
tlie c a r ;  his appea l  was dismissed by q u a r t e r  s e s s i o n s  wi thou t  
tliiciding whether t h e  a p p e l l a n t  was h i m s e l f  d r iv ing .  Q u a r t e r  
s e s s i o n s  found t h a t  i f  t h e  l ady  was d r i v i n g  she  was d o i n g  SO 

w i t h  t h e  consent  and approva l  of t h e  de fendan t ,  who must  have 
kiiown t h a t  t h e  speed was dangerous and who, being i n  c o n t r o l  
of  t h e  ca r ,  could ,  and ought  t o  have p reven ted  it. The 
d e c i s i o n  was upheld by t h e  D i v i s i o n a l  Cour t .  I n  Tuck v. 
-- Robsonz4 a l i c e n s e e ,  who knew t h a t  i n t o x i c a t i n g  l i q u o r  was 
be ing  consumed a f t e r  h o u r s  and took  no s t e p s  t o  e n f o r c e  h i s  
r i g h t  e i t h e r  t o  e j e c t  t h e  customers o r  t o  revoke t h e i r  l i c e n c e  
t o  b e  upon t h e  p remises ,  was he ld  t o  b e  g u i l t y  of  a i d i n g  and 
a b e t t i n g  t h e  commission of o f f ences  by the  customers. I n  
t h a t  c a s e  t h e  D i v i s i o n a l  Court  approved a passage from t h e  
judgment o f  S l ade  J. i n  Na t iona l  Coal  Board v. Gamblez5- 
"Mere  pass ive  acqu iescence  i s  s u f f i c i e n t  on ly ,  I t h i n k ,  where 
t h e  a l l e g e d  a i d e r  and a b e t t o r  has t h e  power t o  c o n t r o l  t h e  
o f f e n d e r  and i s  a c t u a l l y  p re sen t  when t h e  of fence  i s  committed: 
f o r  example, t he  owner o f  a c a r  s i t t i n g  a longs ide  h i s  chauf feu r  
w!len t h e  l a t t e r  commits an offence".  The p ropos i t i on  would 
o v e r r u l e  t h e s e  two d e c i s i o n s  and make an  important  change  in  
t h e  law. I t  i s  f o r  c o n s i d e r a t i o n  whe the r  t h i s  change i s  
d e s i r a b l e  and we shou ld  welcome t h e  views of those  whom we 
c o n s u l t .  



Complici ty  by i m p l i c a t i o n  

14. P r o p o s i t i o n  8 i s  an a d a p t a t i o n  o f  s e c t i o n  2 . 0 6 ( 6 ) ( b )  
of t h e  American Law I n s t i t u t e ' s  Model Pena l  Code. P ro -  
p o s i t i o n  8 reads  - 

A per son  does n o t  become a n  accessory t o  a n  
o f f ence  i f  t h e  o f f ence  is so d e f i n e d  t h a t  h i s  
conduct i n  i t  i s  i n e v i t a b l y  i n c i d e n t a l  t o  i t s  
commission and such  conduct  is n o t  e x p r e s s l y  
pena l i s ed .  

T h e  r e l e v a n t  p a r t  o f  s e c t i o n  2.06 reads - 
Unless o the rwise  p rov ided  by t h e  Code o r  

by t h e  law d e f i n i n g  t h e  o f f e n s e ,  a person i s  
n o t  an accomplice i n  an o f f e n s e  committed by 
a n o t h e r  person i f :  

( a )  h e  i s  a v i c t i m  of  t h a t  o f f ense ;  o r  
(b )  t he  o f f e n s e  i s  so  d e f i n e d  t h a t  h i s  

conduct  i s  i n e v i t a b l y  i n c i d e n t  t o  
i t s  commission; . . . . . 

15. The Working P a r t y  h a s  o m i t t e d  from i t s  p r o p o s i t i o n  
sub-paragraph (a )  of the  A . L . I . ' s  s e c t i o n ,  on t h e  grounds t h a t  
a v i c t i m ' s  conduct  is  i n e v i t a b l y  i n c i d e n t a l  t o  the commission 
of an o f f ence  a g a i n s t  him. 

26 The c a s e  of Wilcox v. Je f fe ry  

16. I t  seems c l e a r  from the  c o n t e x t  i n  w h i c h  t h e  c a s e  of  
Wilcox v. J e f f e r ~ ~ ~  i s  c i t e d  i n  t he  Working Pape r  t h a t  the 
Working Pa r ty  t h i n k  t h a t  t h i s  case ough t  t o  be ove r ru l ed .  How- 
eve r , an  examination o f  i t s  f ac t s  raises doubts. A famous 
" p r o f e s s o r  of t h e  saxophone'' was g r a n t e d  permission t o  land  
i n  t h e  United Kingdom on c o n d i t i o n  t h a t  he  would n o t  t ake  any 
employment, pa id  o r  unpaid.  The de fendan t ,  owner and e d i t o r  
o f  a music magazine, met t h e  musician a t  t h e  a i r p o r t  and was 
p r e s e n t  when an  immigrat ion o f f i c e r  interviewed two o t h e r  
pe r sons  who had a p p l i e d  p rev ious ly  f o r  permission f o r  t h e  
musician to  perform a t  a conce r t  b u t  had been r e fused .  A t  

26. [1951]  1 A l l  E . R .  464. 
27. I b i d .  

(9) 



t h a t  i n t e r v i e w  i t  was s t a t e d  t h a t  t h e  musician would a t t e n d  
a t  t h e  c o n c e r t  and be  " spo t l igh ted"  but. would n o t  perform. . 

The de fendan t ,  knowing o f  t h e  c o n d i t i o n ,  a t t ended  t h e  con- 
c c r t ,  pa id  f o r  admission and l a t e r  p u b l i s h e d  i n  h i s  magazine 
a d e s c r i p t i o n  o f  t h e  musician 's  i l l e g a l  performance w i t h  
m?ny photographs.  H e  was he ld  g u i l t y  o f  a id ing  and abe . t t ing  
t h c  mus ic i an ' s  c o n t r a v e n t i o n  of t h e  o r d e r .  
Cour t  c i t e d  t h e  dictum of  Cave 

The D i v i s i o n a l  
J. i n  &. v. Coney28- 

W h p r e  p re sence  may be e n t i r e l y  a c c i d e n t a l ,  
i t  is n o t  even evidence o f  a i d i n g  and a b e t t i n g .  
Wh-re presence i s  prima f a c i e  n o t  a c c i d e n t a l  i t  
i s  evidence, b u t  no more than  ev idence ,  f o r  t h e  
j u r y .  

D w l i n  <J. i n  h i s  judgment said29- 

I t  may w e l l  be t h a t  i f  a s p e c t a t o r  goes  t o  
a c o n c e r t  he may e x p l a i n  h i s  p re sence  du r ing  a n  
i l l e g a l  i t em by say ing  t h a t  he  h a r d l y  f e l t  i t  
necessa ry  t o  ge t  up and go o u t  and then  r e t u r n  
when t h e  performance resumed i t s  l e g a l i t y ,  i f  I 
may s o  c a l l  it. I t  i s  c o n c e i v a b l e  t h a t  i n  such  
c i r cums tances  (and  I should wi sh  t o  c o n s i d e r  i t  
f u r t h e r  i f  i t  e v e r  a rose )  t h e  p re sence  of a 
person du r ing  one i t e m  might f a l l  w i t h i n  t h e  
a c c i d e n t a l  o r  c a s u a l  c l a s s  which was envisaged 
by Cave J. Here t h e r e  w a s  abundant  evidence,  
a p a r t  from t h e  mere f a c t  o f  t h e  a p p e l l a n t ' s  
p n s e n c e ,  t h a t  he  was making u s e  of  t h i s  i t e m  
i n  t h e  performance and t h a t  h i s  a t t endance  a t  
t h a t  item was, t h e r e f o r e ,  d e l i b e r a t e .  I n  t h o s e  
circumstances I t h i n k  t h e  p r i n c i p l e  i n  & v. 
Coney a p p l i e s ,  and t h a t  t h e  m a g i s t r a t e  was 
j u s t i f i e d  i n  drawing the  i n f e r e n c e  which he d i d  
draw. 

Obscene Performances 

17 .  I n  i t s  commentary on p r o p o s i t i o n  8 t h e  Working P a r t y  
s t a t e s  t h a t  " t o  app ly  t h e  law of o b s c e n i t y  a g a i n s t  t h o s e  who 
knowingly w i t n e s s  an  obscene p l a y  o r  knowingly buy a n  obscene 
book would g r e a t l y  ex tend  t h e  law" and ,  from i l l u s t r a t i o n s  
(b )  and (c ) , "  i t  is  c l e a r  t h a t  i t  t h i n k s  t h a t  such a n  extension 

28. (1882) 8 Q.B .D.  5 3 4 ,  540. 
29. [1951] 1 A l l  E . R .  464,  467 .  
3 0 .  See P. 6 7 .  
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would be undes i r ab le .  Whether, i n  t h e  l i g h t  of t h e  d e c i s i o n  
i n  Wilcox v. J e f f e r ~ , ~ ~  i t  would be a n  ex tens ion  of  t h e  law 
i s  d e b a t a b l e ,  and i t  i s  c e r t a i n l y  open t o  a e u m e n t  t h a t  the  
de fendan t  i n  both examples (b) and ( c )  ough t  t o  be punished.  
The d e f e n d a n t ' s  g u i l t  i n  (b)  might depend upon whe the r  h e  
knew t h a t  t h e  performance was a c t u a l l y  i l l e g a l  b u t  i n  ( c )  t h e  

de fendan t  both kncw o f  t h e  i l l e g a l i t y  and used pe r suas ion .  
Th i s  whole s u b j e c t  w i l l  f a l l  f o r  f u r t h e r  c o n s i d e r a t i o n  i n  t h e  
Working P a r t y ' s  p r o j e c t e d  Working P a p e r  on t h e  i n c h o a t e  
o f f e n c e s  and p a r t i c u l a r l y  t h e  o f f e n c e  of inc i t emen t .  We 
should however welcome c o n s u l t a t i o n  now on whether t h e  
e x c l u s i o n a r y  e f f e c t  o f  p ropos i t i on  8 may be too wide. 

Summary 

18. W e  have i n d i c a t e d  t h e  main a r e a s  i n  which l aw reform 
as opposed t o  r e s t a t emen t  i s  i m p l i c i t  i n  t h e  p r o p o s i t i o n s  and 
i t  is  w i t h  r e fe rence  t o  t h o s e  a r e a s  t h a t  we should p a r t i c u l a r l y  
welcome c o n s u l t a t i o n .  W e  should a l s o  welcome g e n e r a l  obser-  
v a t i o n s  on t h e  o b j e c t i v e s  and approach of t h e  Paper.  A l l  
criticisms and comment shou ld  be addres sed  t o  - 

J.C.R. F ie ldsend ,  
The Law Commission, 
Conquest House, 
37-38 John S t ,  
Theobalds Road, 
London, WClN 2BQ. 

and i t  would a s s i s t  t h e  Commission i f  t h e y  were r e c e i v e d  by - 

31 March 1973. 

31. [ 19511 1 A l l  E . R .  464. 
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C o d i f i c a t i o n  of  t h e  C r i m i n a l  Law 

Genera l  P r i n c i p l e s  

P a r t i e s ,  c o m p l i c i t y  and l i a b i l i t y  f o r  t h e  a c t s  o f  a n o t h e r  

I n t r o d u c t i o n  

1 .  T h i s  Working P a p e r  pu t s  forward p roposa l s  which a r e  
p r i n c i p a l l y  concerned w i t h  the  q u e s t i o n s  r a i s e d  u n d e r  
S u b j e c t  12 of  t h e  Law Commission's Working Paper  No. 17 , 
which re la tes  t o  Complici ty .  A s  i n  t h e  c a s e  of t h e  f i r s t  

2 Working Pape r  i n  t h i s  se r ies  , i t  t a k e s  t h e  form of pro- 
p o s i t i o n s ,  upon which we week t h e  views o f  t he  r e c i p i e n t s  of 
t h e  Paper.  I t  i s  s t r e s s e d  t h a t  t h e  p r o p o s i t i o n s  a r e  n o t  t o  
be t aken  as d r a f t  s e c t i o n s  of  a Code and t h a t  they  s h o u l d  be 
read w i t h  the  s u p p o r t i n g  i l l u s t r a t i o n s  and commentary. 

2. Although t h e  Pape r  i s  concerned p r i m a r i l y  w i t h  p a r t i e s  
t o  o f f e n c e s  and c o m p l i c i t y  we found t h a t  we could n o t  t r e a t  
t h e s e  S u b j e c t s  s a t i s f a c t o r i l y  w i t h o u t  d e a l i n g  a l s o  w i t h  l i a -  
b i l i t y  f o r  t h e  a c t s  o f  a n o t h e r  and w i t h  c e r t a i n  a s p e c t s  of 
t h e  l i a b i l i t y  o f   corporation^.^ 
connected w i t h  t h e  l i a b i l i t y  of  c o r p o r a t i o n s  i s  s e t  o u t  under 
S u b j e c t  14 of  Working P a p e r  No. 17 ,  b u t  f o r  reasons  g i v e n  i n  
pa rag raph  4 below, c o n s i d e r a t i o n  of  t h e s e  has been o m i t t e d  
from t h e  p r e s e n t  Paper.  

1 

The f u l l  range o f  problems 

3. I t  i s  proposed t h a t  a person s h o u l d  be r e s p o n s i b l e  f o r  
t h e  a c t  of a n o t h e r  o n l y  when he i s  e x p r e s s l y  made r e spons ib l e ,  
o r  when t h e  l e g i s l a t i o n  d e s c r i b e s  t h e  a c t  i n  terms which i n  
t h e  c o n t e x t  app ly  t o  t h a t  person ,  though t h e  p h y s i c a l  a c t  may 

' 1 .  Working Pape r  No. 17 - " C o d i f i c a t i o n  of  the  C r i m i n a l  Law - 
Genera l  P r i n c i p l e s  - The F i e l d  of  Enquiry". 

2. Working Pape r  No. 31 - "The Mental  Element i n  Crime". 
3. S u b j e c t s  13 and 14 o f  Working P a p e r  No. 17. 
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be  performed by ano the r .  The r eason ing  unde r ly ing  t h e  

second b a s i s  of  a t t r i b u t i o n  i s  t h a t  t h e r e  a r e  c e r t a i n  words 
d ? s c r i b i n g  conduct  where t h e  a c t  c a n  b e  regarded as t h a t  of  
t h e  person on whose beha l f  i t  i s  performed. S e l l i n g  i s  t h e  
prime example. Unless  o the rwise  e x p r e s s l y  provided t h e r e  
wi 1 

t h e  

4 .  
1 eg 

be a t t r i b u t i o n  on t h e  second b a s i s  r e f e r r e d  to  o n l y  when 
a c t  is performed by an  employee on  h i s  employer’s beha l f .  

I t  i s  i n  t h e  f i e l d  o f  t r a d i n g  a c t i v i t i e s  t h a t  t h e  
s l a t u r e  most f r e q u e n t l y  sees a need t o  hold a n  employer 

c r i m i n a l l y  r e s p o n s i b l e  f o r  t h e  ac t s  of h i s  employees, and a 
large p ropor t ion  of t r a d i n g  is  c a r r i e d  on by c o r p o r a t i o n s .  
I t  i s , t h e r e f o r e ,  necessa ry  t o  d e a l  w i t h  t h e  l i a b i l i t y  o f  
c o r p o r a t i o n s  i n  t h i s  connect ion,  s i n c e  i t  would n o t  b e  
r c a l i s t i c  t o  e x p e c t  a l l  l e g i s l a t i o n  which provided t h a t  one 
pzrson should be r e s p o n s i b l e  f o r  t h e  a c t  of a n o t h e r  to pro- 
v i d e  s p e c i f i c a l l y  t h a t  a c o r p o r a t i o n  should b e  l i a b l e  f o r  
con t r aven ing  such  l e g i s l a t i o n .  T h i s  P a p e r  does n o t ,  however, 
d e a l  w i t h  t h e  l i a b i l i t y  of  c o r p o r a t i o n s .  It  would have been 
p o s s i b l e  t o  do so  t o  a l i m i t e d  e x t e n t  i n  connect ion w i t h  
p r o p o s i t i o n  4 ,  which dea ls  wi th  t h e  a t t r i b u t i o n  of  responsi-  
b i l i t y  f o r  t h e  a c t s  o f  one person t o  a n o t h e r ,  b u t  t h i s  would- 
have l e f t  open t o  what e x t e n t ,  a p a r t  from under t h e  pro- 
p o s i t i o n ,  a c o r p o r a t i o n  should be made l i a b l e  and whe the r  i t  
can  commit o f f e n c e s  r e q u i r i n g  a men ta l  element. C o r p o r a t e  
l i a b i l i t y  r a i s e s  a number of  problems p e c u l i a r  t o  i t  requ i r ing  
t r e a t m e n t  which goes  beyond t h e  c o n f i n e s  of  a p a p e r  on t h e  
s u b j e c t  of compl i c i ty ,  and t h e  f u l l  range of  these problems 
i s ,  t h e r e f o r e ,  d e a l t  w i t h  i n  Working P a p e r  No. 44 (Cri- 
minal  L i a b i l i t y  of  Corpora t ions )  i s s u e d  s imul t aneous ly  with 
t h e  p r e s e n t  paper. 

5 .  The scope o f  t h e  Paper  i s  l i m i t e d ,  too,  i n  t h a t  i t  
d e a l s  o n l y  w i t h  p a r t i e s  t o  o f f ences  which have a c t u a l l y  been 
committed. By means of the p r o p o s i t i o n s  t h e  Paper  d e f i n e s  who 
a r e  p r i n c i p a l s  and who a re  a c c e s s o r i e s  t o  such o f f e n c e s ,  and 
makes i t  c l e a r  t h a t  b o t h  are p a r t i e s  t o  them. Accordingly,  i t  
does n o t  embrace t h e  common law o f f e n c e s  of  consp i r acy ,  i nc i t e -  
ment and a t t empt ,  a l l  o f  which may have  some b e a r i n g  upon the 
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law of c o m p l i c i t y .  I n  r e l a t i o n  t o  t h e  i l l u s t r a t i o n s  i n  the  
P a p e r  it is ,  t h e r e f o r e ,  necessa ry  t o  bear  i n  mind t h a t  they  
a r e  t o  be cons ide red  s o l e l y  i n  t h e  c o n t e x t  o f  c o m p l i c i t y .  
The f a c t  t h a t  i n  some i n s t a n c e s  t h e  de fendan t s  i n  these  
i l l u s t r a t i o n s  a r e ,  acco rd ing  t o  t h e  r e l e v a n t  p r o p o s i t i o n ,  
c o n s i d e r e d  n o t  t o  be g u i l t y  as accessories does n o t  r u l e  ou t  
t h e  p o s s i b i l i t y  t h a t  i n  many c a s e s  t h e y  m i g h t  be found  g u i l t y  
as p r i n c i p a l s  o f  a n  o f f e n c e  o f  i n c i t e m e n t  o r  consp i r acy ,  o r  
of a n  a t t empt .  

6 .  Desp i t e  t h e  close r e l a t i o n s h i p  between C o m p l i c i t y  and 
these common law o f f e n c e s ,  we c o n s i d e r e d  t h a t  it would be 
u s e f u l  t o  pub l i sh  t h i s  Pape r  s e p a r a t e l y .  I t  i s  a d i s l ; i n c t  
s u b j e c t  i n  t h a t  i t  re la tes  only  t o  completed c r imes ,  whereas 
c o n s p i r a c y  and i n c i t e m e n t  f r e q u e n t l y  r e l a t e  t o  uncompleted 
crimes. To combine i t  w i t h  t h e  o t h e r  s u b j e c t s  would l e a d  t o  
a v e r y  wide-ranging and unwieldy pape r .  I t  may b e ,  however, 
t h a t  a l a t e r  s t u d y  of t h e  common law o f f e n c e s  w i l l  l e a d  t o  
some m o d i f i c a t i o n  o f  t h e  p re sen t  p r o p o s a l s  on o m p l i c i t y .  

_- 

7 .  The p r o p o s i t i o n s  dea l  w i t h  t h e  s u b s t a n t i v e  l aw ,  but  
i n  a Code p r o v i s i o n s  d e a l i n g  w i t h  p rocedura l  m a t t e r s  w i l l  a l s o  
be r equ i r ed .  Thus, i t  w i l l  b e  des i r ab le  t o  r e s t a t e  t h e  present 
r u l e s  r e s p e c t i n g  the  mode of  cha rg ing ,  t r y i n g ,  c o n v i c t i n g  and 
pun i sh ing  a c c e s s o r i e s  so t h a t  i f  a d e f e n d a n t  i s  cha rged  e i t h e r  
w i t h  i n c i t i n g  an o f f e n c e  which i s  a f t e r w a r d s  committed or  w i t h  

h e l p i n g  i n  i t ,  t h i s  w i l l  be deemed t o  be t h e  charge of being 
an  a c c e s s o r y  f o r  which he may be c o n v i c t e d  no twi ths t and ing  
t h a t  t h e  evidence does  n o t  e s t a b l i s h  the p a r t i c u l a r  form of 
p a r t i c i p a t i o n  w i t h  which he i s  charged. I t  may a l so  be  des i r -  
a b l e  t o  make e x p l i c i t  p r o v i s i o n  comparable t o  s e c t i o n  6 ( 3 )  and 
6 ( 4 )  o f  t h e  Criminal  Law A c t  1967,  which w i l l  have t h e  r e s u l t  
of e n a b l i n g  a person charged w i t h  b e i n g  an accesso ry  t o  an 
o f f e n c e  t o  be c o n v i c t e d  e i t h e r  o f  t h i s  o r  of t h e  commission of  
a s u b s t a n t i v e  o f f e n c e  acco rd ing  t o  t h e  evidence adduced i n  
suppor t .  Conversely,  i f  charged w i t h  i t s  commission, he could 
be conv ic t ed  e i t h e r  as p r i n c i p a l  or a c c e s s o r y  a c c o r d i n g  t o  
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t l ic  cvidcnce.4 
i n c  I ude procedura l  p rov i s ions  e n a b l i n g  a defendant  t o  be 

conv ic t ed  on proof t h a t  t h e  o f f e n c e  has  been committed, 
cvcn though an accompl ice  h a s  a l r e a d y  been a c q u i t t e d ,  
provit1t:d t h a t  t h c  ev idence  l ead ing  t o  the  c o n v i c t i o n  i s  
n o t  s u l ) s t a n t i a l l y  the s a w  a s  t h a t  upon which t h e  accom- 
plicc’ tias been a c q u i t t e d .  This  will enab le  a c o n v i c t i o n  
Lo LH! o l i t :~ in t~d  if. f o r  example, a de fendan t  h a s  confessed 

F i n a l l y ,  i t  may b e  though t  des i rab le  t o  

~~~ ~- 

4 .  See f u r t h e r ,  commentary t o  p r o p o s i t i o n  1 .  
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- PARTIES. COMPLICITY AND L I A B I L I T Y  

FOR THE ACTS OF ANOTHER 

PROPOSITION 1 

WHEN AN OFFENCE I S  COMITTED, BOTH PRINCIPALS AND 

ACCESSORIES COMMIT THAT OFFENCE. 

Come n t a  r y  . 
T h i s  p r o p o s i t i o n  restates t h e  p r e s e n t  law and ( t a k e n  

i n  c o n j u n c t i o n  w i t h  t h e  d e f i n i t i o n  of ”accessory’’ i n  pro- 
p o s i t i o n  6) makes it c l e a r  t h a t  n o t  o n l y  t h e  person who 
commits an  o f f e n c e  by h i s  own conduct  b u t  a l s o  t h e  p e r s o n  
who i n s t r u c t s  o r  encourages h i m  t o  commit i t  and t h e  pe r son  
who h e l p s  i n  i t s  commission a r e  g u i l t y  of t h e  o f f e n c e  committed. 
From t h i s  i t  fo l lows  t h a t  each is l i a b l e ,  u n l e s s  o t h e r w i s e  
s p e c i a l l y  provided,  t o  t h e  same punishment,  d i s q u a l i f i c a t i o n ,  
f o r f e i t u r e ,  o r d e r  f o r  r e s t i t u t i o n  o r  compensation w i t h o u t  
e x p r e s s  p r o v i s i o n  t o  t h a t  e f f e c t .  

The p r o p o s i t i o n  would have t h e  e f f e c t  on t r i a l  pr0cedur.e 
o f  making i t  unnecessa ry  f o r  a pe r son  who i n c i t e s  o r  h e l p s  t h e  

commission of an  o f f e n c e  t o  be charged o the rwise  t h a n  a s  one 
who has committed t h e  o f f e n c e ,  a l t h o u g h  where the  f ac t s  a r e  
known t o  t h e  p r o s e c u t i o n  t h e r e  may b e  cases where i t  w i l l  be 
conven ien t  t h a t  p a r t i c u l a r s  should d i s c l o s e  t h e  b a s i s  upon 
w h i c h  i t  i s  a l l e g e d  t h a t  he committed it. There may a l so  have 
t o  be p rocedura l  p r o v i s i o n s  t o  d e a l ,  f o r  example, w i t h  sit- 
u a t i o n s  which  can  a r i s e  where a pe r son  charged on p a r t i c u l a r s  
of h e l p i n g  is  shown by  t h e  evidence t o  have i n c i t e d  o r  t o  
have committed the o f f e n c e  as a p r i n c i p a l .  

With t h e  a b o l i t i o n  o f  f e l o n i e s  by t h e  Cr imina l  Law A c t  
1967 s e c t i o n  1 ,  a new terminology is  d e s i r a b l e  f o r  t h e  p a r t i e s  
t o  a n  o f f ence .  “ P r i n c i p a l  i n  t h e  f i rs t  degree” and ” p r i n c i p a l  
i n  t he  second degree”  are  r a t h e r  cumbrous terms. Furthermore,  
i n  r e l a t i o n  t o  crimes a c t u a l l y  committed t h e r e  is  no l o n g e r  
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any lega l  d i s t i n c t i o n  between t h e  pe r son  who i n c i t e s  a 
crime o r  h e l p s  be fo re  i t s  commission ( t h e  old " a c c e s s o r y  
be fo re  t h e  f a c t "  i n  f e l o n i e s )  and t h e  person who h e l p s  a t  
t h e  t i m e  of t h e  crime ( t h e  " p r i n c i p a l  i n  t h e  second degree") .  
We have chosen C O  c a l l  both of t h e m  "accesso r i e s " ,  i n  con- 
t r a s t  t o  t h e  p r i n c i p a l  i n  t h e  f i r s t  deg ree  whom w e  c a l l  thc: 

p r i n c i p a l  simply. The d e f i n i t i o n s  o f  " p r i n c i p a l "  and 
t t accesso ry t l  a r e  i n  p r o p o s i t i o n s  2 t o  6 .  The  use of  t h e  term 
"accessory" does n o t ,  o f  cour se ,  imply t h a t  t l ia t  p a r t y  is  
n e c e s s a r i l y  l e s s  blameworthy than the p r i n c i p a l .  

Those who are  a s s o c i a t e d  a s  p a r t i c s  to  an o f f e n c e ,  
whe the r  a s  p r i n c i p a l s  o r  a s  a c c e s s o r i e s ,  arc! c o n v e n i e n t l y  
c a l l e d  accomplices.  T h i s  t r a d i t i o n a l  term may w e l l  con t inue  
t o  be  used i f  l e g i s l a t i o n  g i v i n g  e f f e c t  t o  these  p r o p o s a l s  
is  passed ,  a l though i t  has  n o t  been found necessa ry  t o  use i t  
i n  t h e  p ropos i t i ons .  

The main r easons  for  d i s t i n g u i s h i n g  between p r i n c i p a l s  
and a c c e s s o r i e s ,  no twi ths t and ing  t h a t  both a r e  g u i l t y  of the  
same o f fence ,  a r e  - 

( 1 )  an a c c e s s o r y  i s  n o t  d i r e c t l y  i n d i c a t e d  a s  
an o f f e n d e r  by the  law c r e a t i n g  t h e  o f f e n c e ,  
and a s p e c i a l  p r o v i s i o n  i s  necessary t o  make 
him g u i l t y  of i t ;  

( 2 )  t h e  mental  element n e c c s s n r y  t o  a t t r a c t  
l i a b i l i t y  t o  the  accesso ry  i s  d i f f e r e n t  from 
t h a t  r equ i r ed  in  the  c a s e  of t hc  p r i n c i p a l  
(see p r o p o s i t i o n  7 )  ; 

( 3 )  an accesso ry  i s  no t  l i a b l e  i f  hc has withdrawn 
from p a r t i c i p a t i o n  (see p r o p o s i t i o n  9 ) .  

On t h e s e  p o i n t s  t h e  p r o p o s i t i o n s  d e c l a r e  t h e  p r e s e n t  pos i t i on ,  
b u t  a re  in t ended  a l s o  t o  c l a r i f y  and improve i t  on m a t t e r s  of' 
d e t a i l .  New proposed r u l e s  a r e  in t roduced  on two fur the ' r  

- 7 -  



- 8 -  



matters - 
( 1 )  an  a c c e s s o r y  i s  n o t  t o  b e  l i a b l e  i f  h i s  

conduct  i s  i n e v i t a b l y  i n c i d e n t a l  t o  t h e  

o f f ence  he h a s  helped t o  commit and i s  
n o t  e x p r e s s l y  p e n a l i s e d  (see  p r o p o s i t i o n  8)  ; 

(2 )  a n  a c c e s s o r y  is  no t  t o  be  l i a b l e  f o r  an  
i n d e f i n i t e  s e r i e s  of  o f f e n c e s  ( s e c  pro- 
p o s i t i o n  10). 

PROPOSITION 2 

( 1 )  A P R I N C I P A L  I N  AN OFFENCE I S  ONE WHO, WITH 
ANY NECESSARY FAULT ELEMENT, DOES THE ACTS 
CONSTITUTING THE EXTERNAL ELEMENTS OF THE 

OFFENCE. 

. - --<2) A PERSON DOES SUCH AN ACT5 NOT ONLY WHEN HE 
DOES I T  HIMSELF BUT ALSO WHEN HE - 
( a )  ACTS THROUGH AN INNOCENT AGENT; OR 

(b )  I S  OTHERWISE RESPONSIBLE FOR THE ACT 
OF ANOTHER WHICH CONSTITUTES AN EXTERNAL 
ELEMENT OF AN OFFENCE. 

Commentary 

T h i s  p r o p o s i t i o n  s t a t e s  i n  b r o a d  terns t h e  p r e s e n t  law 
as t o  who i s  a p r i n c i p a l  i n  an  o f f e n c e .  Succeeding p r o p o s i t i o m  3 
and 4 deal  i n  more d e t a i l  with when a pe r son  a c t s  t h rough  an 
i n n o c e n t  agen t ,  and w i t h  when a p e r s o n  is  re spons ib l e  f o r  t he  
a c t s  o f  another .  

5. Here and i n  succed ing  p r o p o s i t i o n s  we r e f e r  t o  an act ,  
w i t h o u t  s p e c i f i c  r e fe rence  t o  an omission,  u s i n g  t h a t  
word to  i n c l u d e  omissions i n  breach o f  duty. 
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I n  t h i s  and i n  l a t e r  p r o p o s i t i o n s  we u s e  t h e  terms 
" f a u l t  element" ,and ! 'external e lements ' '  i n  r e l a t i o n  t o  
o f f e n c e s  i n  t h e  same sense  i n  which t h o s e  words were used 
i n  Working Paper  No. 31. "Fau l t  e lement"  r e f e r s  t o  t h e  
i n t e n t i o n ,  knowledge, r e c k l e s s n e s s  o r  negl igence r equ i r ed  
t o  c o n s t i t u t e  t h e  o f f ence .  I n  t h i s  c o n t e x t  " e x t e r n a l  
e lements"  r e f e r  t o  t h e  c o n s t i t u e n t  elements of  a n  o f f e n c e  
o the r t h a n  f a u l t .  

PROPOSITION 3 

A PERSON ACTS THROUGH AN INNOCENT AGENT WHEN 

HE INTENTIONALLY CAUSES THE EXTERNAL ELEMENTS 
OF THE OFFENCE TO BE COMMITTED BY (OR PARTLY 
BY) A PERSON WHO I S  HIMSELF INNOCENT OF THE 
OFFENCE CHARGED BY REASON OF LACK O F  A 
REQUIRED FAULT ELEMENT, OR LACK O F  CAPACITY. 

A PERSON I S  NOT G U I L T Y  OF COMMITTING AN 

OFFENCE THROUGH AN INNOCENT AGENT WHEN - 
THE LAW PROVIDES OR I M P L I E S  THAT THE 

OFFENCE CAN BE COMMITTED ONLY BY ONE . 

WHO COMPLIES WITH A PARTICULAR DESCRIP- 

T I O N  WHICH DOES NOT APPLY TO THAT PERSON, 

OR S P E C I F I E S  TIIE OFFENCE I N  TERMS IMPLYING 
PERSONAL CONDUCT ON THE PART O F  THE 
OFFENDER; OR 

THE INNOCENT AGENT ACTS WITH THE PURPOSE 
OF PREVENTING THE COMMISSION OF, THE 
OFFENCE OR OF NULLIFYING I T S  EFFECTS.  

I l l u s t r a t i o n s  

(a )  The de fendan t  committed an of fence  by 

i n s t r u c t i n g  a c h i l d  u n d e r  12 o r  a p e r s o n  
of unsound mind, who was n o t  c r i m i n a l l y  
r e s p o n s i b l e ,  t o  do t h e  act .  The d e f e n d a n t  
i s  t h e  p r i n c i p a l  i n  the  o f fence  ( p a r a g r a p h  ( 1 ) ) .  
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I’ROI’OSLTION 3 

( I  ) A PERSON ACTS TIIROUGH AN INNOCENT AGENT WHEN 
IIE INTENTIONi\LLY CAUSES THE EXTERNAL ELEMENTS 
OF TIIE OFFENCE TO BE COMiIITTED BY (OR PARTLY 

BY) 11 PERSON \VI10 I S  HIMSELF INNOCENT OF THE 
OFFENCE CIIARGED BY REASON OF LACK OF A 
REQUIRED FAULT ELEMENT, OR LACK OF CAPACITY. 

( 2 )  A PERSON I S  NOT GUILTY OF COMMITTING AN 

OFFENCE THROUGH AN INNOCENT AGENT WHEN - 
(a )  THE LAW PROVIDES OR I M P L I E S  THAT THE 

OFFENCE CAN BE COMMITTED ONLY BY ONE 
WIHO COMPLIES WITH A PARTICULAR DESCRIP-  
TION WHICH DOES NOT APPLY TO THAT PERSON, 
OR S P E C I F I E S  THE OFFENCE I N  TERMS IMPLYING 
PERSONAL CONDUCT ON THE PART OF THE 
OFFENDER; OR 

( b )  THE INNOCENT AGENT ACTS WITH THE PURPOSE 

OF PREVENTING THE COMMISSION OF THE 
OFFENCE OR OF NULLIFYING I T S  EFFECTS. 
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(b)  A bank c l e r k ,  t o  c o v e r  up a sho r t age ,  
w i t h h e l d  d e p o s i t  s l i p s  f r o m  t h e  book- 
keepe r  and s o  caused t h e  bookkeeper 
u n w i t t i n g l y  t o  e n t e r  f a l s e  ba lances .  
The c l e r k  i s  g u i l t y  o f  f a l s i f y i n g  t h e  

accoun t s  o f  t h e  bank ( T h e f t  A c t  1968 
s e c t i o n  17) a l though he himself  n e i t h e r  
made t h e  f a l s e  e n t r y  n o r  a f f i r m a t i v e l y  
d i r e c t e d  i t s  making (pa rag raph  ( 1 ) ) .  

( c )  A bus conduc to r  gave  n e g l i g e n t  d i r e c t i o n s  
t o  a bus d r i v e r  when a s s i s t i n g  h i m  t o  
t u r n  t h e  bus. The d r i v e r  was a c q u i t t e d  
of  d r i v i n g  wi thou t  due care  and a t t e n t i o n .  
The conduc to r  cannot  b e  conv ic t ed  of  
d r i v i n g  t h e  bus through t h e  d r i v e r  as a n  
i n n o c e n t  agen t ,  n o t  o n l y  because t h a t  
d o c t r i n e  i s  i n a p p l i c a b l e  t o  o f f e n c e s  of 
neg l igence  b u t  because t h e  no t ion  of 
d r i v i n g  i s  n o t  a p p l i c a b l e  t o  d r i v i n g  
through a n  agent6  (pa rag raph  (2)  ( a ) ) .  

(d) The de fendan t  proposed t o  an  employee t h a t  
t h e y  s h o u l d  t o g e t h e r  b u r g l e  t h e  employe r ' s  
p remises ,  t o  which t h e  employee had a key.  
The employee pretended t o  ag ree ,  and 
o b t a i n e d  h i s  employer 's  permission t o  
p r e t e n d  t o  co-operate  w i t h  t h e  de fendan t  
i n  o r d e r  t o  e f f e c t  h i s  a r r e s t .  The de fen -  
d a n t  and t h e  employee went  t o  the p r e m i s e s ,  
and t h e  defendant  remained o u t s i d e  w h i l e  
t h e  employee en te red .  If t h e  de fendan t  
has  n o t  h imse l f  committed a t r e s p a s s  he 
cannot  be  conv ic t ed  o f  b u r g l a r y  a s  hav ing  
t r e s p a s s e d  through a n  i n n o c e n t  agen t ,  f o r  

6. Thornton v. M i t c h e l l  [I9401 1 A l l  E . R .  339. 
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PROPOSITION 3 

( 1  ) i\ PKRSON ACTS TIIROUGII AN INNOCENT AGENT WHEN 
IIE INTENTIONALLY C,\USES THE EXTERNAL ELEMENTS 
OF “FIE OFFENCE TO BE COMMITTED BY (OR PARTLY 
BY)  A PERSON RI10 I S  IIIMSELF INNOCENT OF THE 
OFFENCE CCI\RGED BY REASON OF LACK OF A 
REQUIRED FAULT ELEMENT, OR LACK OF CAPACITY. 

(2)  A PERSON I S  NOT GUILTY OF COMMITTING AN 

OFFENCE THROUGH AN INNOCENT AGENT WHEN - 
( a )  THE LAW PROVIDES OR IMPLIES  THAT THE 

OFFENCE CAN BE COMMITTED ONLY BY ONE 
WHO COMPLIES WITH A PARTICULAR DESCRIP- 
TION WHICH DOES NOT APPLY TO THAT PERSON, 

OR S P E C I F I E S  THE OFFENCE I N  TERMS IMPLYING 
PERSONAL CONDUCT ON THE PART 
OFFENDER; OR 

( b )  THE INNOCENT AGENT ACTS WITH 
OF PREVENTING THE COMMISSION 

OFFENCE OR OF NULLIFYING I T S  

OF THE 

THE PURPOSE 

OF THE 
EFFECTS. 
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e i t h e r  of two s u f f i c i e n t  reasons  - 
( 1 )  t h e  employee d i d  n o t  commit t h e  
e x t e r n a l  e lements  of  t he  o f f e n c e  of  
b u r g l a r y  ( T h e f t  Act 1968 s e c t i o n  9 )  
(paragraph ( 1  ) ) , and ( 2 )  t h e  employee 
a c t e d  w i t h  t h e  purpose of n u l l i f y i n g  
t h e  e f f e c t s  of  t he  o f f e n c e  (paragraph 
( 2 )  ( b ) )  

( e )  A s  i n  i l l u s t r a t i o n  ( d ) ,  e x c e p t  t h a t  
t h e  employer was away a t  t h e  time and 
the  employee ob ta ined  t h e  s a n c t i o n  o f  
t h e  p o l i c e  i n s t e a d  o f  t h e  consent  of t h e  

employer. Whether o r  n o t  on these  f a c t s  
t h e  employee committed t h e  e x t e r n a l  
e lements  of t h e  o f f e n c e  (because he 

e n t e r e d  t h e  premises a t  a t i m e  a t  which 
he was n o t  pe rmi t t ed  t o  e n t e r  by the  
employer) ,  t h e  de fendan t  is no t  g u i l t y  
of  b u r g l a r y  because he i s  n o t  regarded 
as committing t h e  o f f e n c e  i f  t h e  ac t s  
were committed on ly  f o r  the  purpose of 
b r i n g i n g  about  h i s  arrest  (paragraph (2)  

( b ) ) .  

Commenta rx 

This  P r o p o s i t i o n  i s  d e c l a r a t o r y  o f  the e x i s t i n g  law. 

Innocen t  agency i s  de f ined  i n  paragraph ( 1 ) .  The 
word "agen t " i s  customary, a l though the re  is no t r u e  r e l a t i o n -  
s h i p  o f  p r i n c i p a l  and agen t  between t h e  o f fende r  and t h e  
i n n o c e n t  person he  u s e s  t o  ach ieve  h i s  purpose.  Bu t  "inno- 
c e n t  agent"  i s  a f a m i l i a r  term which c a n  u s e f u l l y  b e  r e t a i n e d  
w i t h  a simple d e f i n i t i o n  of  i t s  meaning such a s  t h i s  para-  
g raph  provides .  

- 15 - 
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A p r i n c i p a l  may a c t  through an  innocen t  a g e n t  even 
though t h e  agen t  may commit an o f f e n c e  i n  doing what he  i s  
caused t o  do, provided t h e  agen t  i s  i n n o c e n t  i n  r ega rd  t o  
t h e  o f f e n c e  charged a g a i n s t  t h e  p r i n c i p a l .  F o r  example,  
t h e  a g e n t  may k i l l  a n o t h e r  i n  c i r cums tances  which amount 
t o  no more than  manslaughter ,  t he  p r i n c i p a l  having eng inee red  
the  k i l l i n g  w i t h  t h e  i n t e n t i o n  o f  k i l l i n g  t h e  v ic t im.  The 
p r i n c i p a l  commits murder  a s  a p r i n c i p a l  s i n c e  t h e  a g e n t  was 
an i n n o c e n t  agen t  s o  f a r  a s  murder w a s  concerned. 

Paragraph ( 1 )  r e q u i r e s  t h a t  the innocen t  a g e n t  should 
commit t h e  e x t e r n a l  e l emen t s  of t h e  o f f e n c e .  I n  i l l u s t r a t i o n  
(d) t h e  employee does n o t  do t h i s ,  because  one of t h e  e x t e r n a l  
e lements  of t h e  o f f e n c e  of bu rg la ry  i s  t r e s p a s s o r y  e n t r y ,  and 
the employee does n o t  commit a t r e s p a s s .  I n  i l l u s t r a t i o n  (e )  
i t  may be d o u b t f u l  whe the r  t h e  employee commits a t e c h n i c a l  
t r e s p a s s  or  n o t ;  b u t  i t  would seem u n r e a l  t o  sadd le  t h e  
de fendan t  w i t h  the  acts of t h e  i n n o c e n t  agen t  when the agen t  
ac t s  s o l e l y  f o r  t h e  s a k e  o f  f r u s t r a t i n g  him.’ 

t h e r e f o r e  covered by t h e  s p e c i a l  p r o v i s i o n  i n  pa rag raph  ( 2 )  (b).  

PROPOSITION 4 

The p o i n t  i s  

( 1 )  ( a )  FOR THE PURPOSE OF PROPOSITION 2 ( 2 ) ( b )  
A PERSON I S  RESPONSIBLE FOR THE ACT OF 
ANOTHER CONSTITUTING AN EXTERNAL ELEMENT 
OF AN OFFENCE ONLY - 
( i )  WHEN HE I S  EXPRESSLY MADE SO 

RESPONSIBLE; OR 

( i i )  WHEN THE ACT I S  DESCRIBED I N  TERMS 

WHICH I N  THE CONTEXT APPLY NOT ONLY 
TO THE PERSON WHO PHYSICALLY PER-  
FORMS I T  BUT ALSO TO HIM. 

(b) UNLESS OTHERWISE EXPRESSLY PROVIDED, WHEN 
A PERSON I S  MADE RESPONSIBLE FOR THE ACT 
OF ANOTHER, EITHER I N  ACCORDANCE WITH 
( a )  ( i )  OR ( a )  ( i i )  ABOVE, HE I S  RESPONSIBLE 

7. See Johnson and Jones  (1841) C & M. 218. 
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ONLY FOR THE ACT OF HIS EMPLOYEE AND 
ONLY WHEN THAT ACT IS  WITilIN THE SCOPE 

OF TlIE EMPLOYEE'S EMPLOYMENT. 

(c) THE WORD "EMPLOYEE" I N  ( 1 )  (b)  ,\IIOVE MEANS - 

( i )  A PERSON EillPLOYED UNDER t\ CON'rR.\CT 
OF EMPLOYMENT ; ,AND 

( i i )  A PERSON / \CTINC, WITH TfIE CONSENT 
OF ANOTHER, AS I F  HE iSERE SO EMPLOYED 

BY I I I M .  

(d) UNLESS OTIIERWISE EXPRESSLY PI1OVIDED T I l E  WORD 
"i\C;ENT" CVtlEN USED I N  !\NY L;\\V TO AL\KE .\NO'l'IIER 

RESPONSIBLE FOK TIIE ,\CT OF SL'CH .\CENT MEt\NS 

AN EMPLOYEE ;\S DEFINED I N  P~\Rt\GR~\PtI ( 1  ) (C) 

BUT DOES NOT INCLUDE iLV INDEPENDENT CON- 
TR,\CTOR. 

( e )  W H E N  ii LAW PROVIDES TtI;\T AN / \CTIVITY MAY B E  

CARRIED ON ONLY BY ti LICENSED PERSON, PERSONS 
EMPLOYED I N  THAT A C T I V I T Y  WHO ARE UNDER THE 

CONTROL OF TlIE LICENSEE ARE TAKEN TO BE 
EivlPLOYEES OF TtIE LICENSEE.  

I1 Lus t r a  t i o n s  - 

(a )  A law p e n a l i s e s  a Licensee who e i t h e r  persona1L.v 
o r  through h i s  employee s e r v e s  l i q u o r  t o  a person 
under age ,  and the  o f f e n c e  i s  made independent  of 
f a u l t .  A 16 y e a r  d e l i v e r y  boy, in the  temporary 
absence o f  h i s  employer, t h e  l i c e n s e e ,  s e r v e s  
l i q u o r  t o  a person under  age. The l i c e n s e e  i s  
no t  r e s p o n s i b l e  f o r  t h e  b o y ' s  a c t i o n  s i n c e ,  ztlthougli 
t h e  boy was an employee, h e  d i d  not a c t  i n  t he  
cour se  o f  any duty  which he had a u t h o r i t y  t o  
p3rform (paragraph ( l ) ( b ) ) .  
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- PROPOSITION 4 

( 1 )  ( a )  FOR THE PURPOSE OF PROPOSITION 2 ( 2 ) ( b )  A 

PERSON I S  RESPONSIBLE FOR THE ACT OF ANOTHER 
CONSTITUTING AN EXTERNAL ELEMENT OF AN OFFENCE 
ONLY - 
(i) WtIEN HE I S  EXPRESSLY MADE SO RESPONSIBLE;  OR 

(ii) WtIEN THE ACT I S  DESCRIBED I N  TERMS WHICH I N  

Ti lE  CONTEXT APPLY NOT ONLY TO THE PERSON 
WiIO PHYSICALLY PERFORMS I T  BUT ALSO T O  HIM. 

(b) UNLESS OTHERWISE EXPRESSLY PROVIDED, WHEN A 
PERSON I S  MADE RESPONSIBLE FOR THE ACT OF ANOTHER, 
ECTIIER I N  ACCORDANCE WITH (a)  (1) OR (a )  (ii) ABOVE, 
HE I S  RESPONSIBLE ONLY FOR THE ACT OF H I S  EMPLOYEE 
rWD ONLY WHEN THAT ACT I S  WITHIN THE SCOPE OF THE 
EWLOYEE'  S EMPLOYMENT. 

( C )  TijE WORD "EMPLOYEE" I N  ( 1  ) (b)  ABOVE MEANS - 
(i) A PERSON EMPLOYED UNDER A CONTRACT 

OF EMPLOYMENT; AND 

(ii) A PERSON ACTING, WITH THE CONSENT O F  

ANOTHER, AS I F  HE WERE SO EMPLOYED 
B I' HIM. 

(d)  UNLESS OTHERWISE EXPRESSLY PROVIDED THE WORD 

"AGENT" WHEN USED I N  ANY LAW TO MAKE ANOTHER 
RESPONSIBLE FOR THE ACT OF SUCH AGENT MEANS AN 

EMPLOYEE AS DEFINED I N  PARAGRAPH ( 1  ) (c) BUT DOES 
NOT INCLUDE AN INDEPENDENT CONTRACTOR. 

( e )  WHEN A LAW PROVIDES THAT AN ACTIVITY MAY BE 
CARRIED ON ONLY BY A LICENSED PERSON, PERSONS 
EMPLOYED I N  THAT A C T I V I T Y  WHO ARE UNDER THE 
CONTROL O F  THE LICENSEE ARE TAKEN TO BE 
EMPLOYEES O F  THE LICENSEE. 
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(b)  A law p e n a l i s e s  a l i c e n s e e  who s e l l s  
i n t o x i c a t i n g  l i q u o r  t o  a drunken person. 
and t h e  o f f e n c e  i s  made indcpendent  of  
f a u l t .  The l i c e n s e e  i s  liable! i f  t i i s  

persGna1l.y s e l l s  1 i quor  t o  such i i  pc*rsori 

and i s  a l s o  1 i a l ) l c  if t t i t :  barintin tic 
employs does so on 1 1  is bctia I f ,  s iricv t. t ic!  

term " s o L L "  a p p l i e s  i n  t t i c i  contctxt to Ltic 

1 icensev  o n  wlios(: b c h a  I f  t h e  k )  iirniari s c  1 I s  , 
a s  we1 1 a s  to  t i i t ,  liariiiari wlio pl iys  ica 1 ly  
coricLut1c:s t - t i c '  s:ilcb (p:ir:igr:ipti ( 1 )  (;I) ( i i )  ) .  

( c )  .\ wifc  t'ri~i~tic:ntl.y I i c l p s  tier t i i i . ; t ) c i i i d  L I I  tiit: 

H 

evening b 2  s c r v i n f  i n  ttie b a r  o f  ttic pub1 i c  
house of' which tie i s  ttie 1icensc.t:. Lf' i t  
is  i t n  of 'fence f o r  t h e  l i c e n s e c  i ' i t t i i ' r  [>e r -  
sor ia l ly  o r  through h i s  employcsc to i i ' r v e  
l i q u o r  t o  a person under  a g e ,  ant1 his w i l ' e  

does t h i s ,  ttie Licensee is l i a b l e ,  as ttie 
wi fe  is a c t i n g  as i f  she wcre crriployc-ti I).y 
the  l iusbant i9  (paragraph ( I )  ( c )  ( i i ) ) .  

(d )  On an i s o  tattstl w c a s i o n  rvl ien  the  1 icc,iisc>(. 
is tt-mporiirily ;it)-;t:nt from t h e  t l i ir ,  i l  

ciustomc~r, wistiirig to  h e l p  t h e  l icerisec 
b u t  a c t i n g  witt iout his knowledge, s e r v e s  

l i q u o r  o u t s  i t lo  p , r rn i t t ed  h o u r s .  Thc 
1icensc.c: is not l i a b l e  (p:triigraph ( I ) ( c ) ( i i ) ) .  

C ormne n t a r y  

There a r e  a t  p r e s e n t  two t echn iques  by which one person 
i s  made r e s p o n s i b l e  f o r  t he  a c t  o f  a n o t h e r .  The f i r s t  is by 
an e x p l i c i t  p rov i s ion  making r e fe rence  t o  a person do ing  some- 
th ing  e i t h e r  himself  o r  b y  tiis s e r v a n t  o r  agent .1o T h e  second 

8. P o l i c e  Commissioners v .  Cartman [ I8961 1 U . B .  655. 
9. C o n t r a s t  Brandish v. PooLe [1968]  1 W . L . R .  544. 
10. p r e s e n t  examples of  s t a t u t o r y  p r o v i s i o n s  e x p r e s s l y  imposing 

l i a b i l i t y  on an employer f o r  t he  a c t  o f  h i s  employee a r e  
i l l u s t r a t e d  by ss. 59,  155, 157, 163, 165, 166 and 186(2) 
of t h e  Licensing A c t  1964. 

- 21 - 



PROPOSITION 4 

( 1 )  ( a )  FOR THE PURPOSE OF PROPOSITION 2 ( 2 )  (b) A 
PERSON I S  RESPONSIBLE FOR THE ACT OF ANOTHER 

CONSTITUTING AN EXTERNAL ELEMENT OF AN OFFENCE 
ONLY - 
( i )  WHEN HE I S  EXPRESSLY MADE SO RESPONSIBLE: OR 

( i i )  WHEN THE ACT I S  DESCRIBED I N  TERMS WHICH I N  
THE CONTEXT APPLY NOT ONLY TO THE PERSON 
WHO PHYSICALLY PERFORMS I T  BUT ALSO TO HIM. 

(b) UNLESS OTHERWISE EXPRESSLY PROVIDED, WHEN A 

PERSON I S  MADE RESPONSIBLE FOR THE ACT OF ANOTHER, 
EITHER I N  ACCORDANCE WITH (a) ( i )  OR (a) (ii) ABOVE, 
HE I S  RESPONSIBLE ONLY FOR THE ACT OF H I S  EMPLOYEE 

h l D  ONLY WHEN THAT ACT I S  WITHIN THE S C O P E  OF THE 
EWLOYEE'  S EMPLOYMENT. 

( e )  TIIE WORD "EMPLOYEE" I N  ( 1 )  (b )  ABOVE MEANS - 
( i )  A PERSON EMPLOYED UNDER A CONTRACT 

OF EMPLOYMENT; AND 

( i i )  A PERSON ACTING, W I T H  THE CONSENT OF 
ANOTHER, AS I F  HE WERE SO EMPLOYED 
BY HIM. 

(d )  UNLESS OTHERWISE EXPRESSLY PROVIDED T H E  WORD 

"AGENT" WHEN USED I N  ANY LAW TO MAKE ANOTHER 
RESPONSIBLE FOR THE ACT O F  SUCH AGENT MEANS AN 

EMPLOYEE AS DEFINED I N  PARAGRAPH ( 1  ) ( c )  BUT 
DOES NOT INCLUDE AN INDEPENDENT CONTRACTOR. 

( e )  WHEN A LAW PROVIDES THAT AN ACTIVITY MAY B E  
CARRIED ON ONLY BY A LICENSED PERSON, PERSONS 
EiWLOYED I N  THAT A C T I V I T Y  WHO ARE UNDER THE 
CONTROL OF THE LICENSEE ARE TAKEN TO B E  
EMPLOYEES OF THE LICENSEE.  
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i s  by u s i n g  a word which t h e  c o u r t s  i n t e r p r e t  i n  the  l i g h t  
of t h e  r e l a t i o n s h i p  between employer and employee a s  a p p l y i n g  
t o  t h e  employer when t h e  employee i s  the  person who p h y s i c a l l y  
performs t h e  a c t .  
and p o s s e s s , 1 4  each of which  have been he ld  i n  c e r t a i n  c o n t e x t s  
t o  app ly  bo th  t o  t h e  pe r son  who p h y s i c a l l y  performs the  a c t  
and t o  a n o t h e r  on whose beha l f  he does i t ;  and i t  i s  n o t  pro- 
posed t o  r e q u i r e  i n  each c a s e  the  use o f  such words a s  "by 
himself  o r  by h i s  s e r v a n t "  t o  i n d i c a t e  t h a t  t h e r e  i s  r e spons i -  
b i l i t y  f o r  the  a c t  of a n o t h e r .  I t  i s  n e c e s s a r y  t o  i n c l u d e  the 
phrase " i n  t h e  con tex t "  s i n c e  t h e  q u e s t i o n  o f  r e s p o n s i b i l i t y  
i s  n o t  t o  be determined o n l y  from the  word desc r ib ing  t h e  a c t i -  
v i t y ,  b u t  from t h a t  word cons ide red  i n  t h e  con tex t  of  t h e  
s e c t i o n  i n  which  i t  appea r s .  For example an employee's possess-  
i o n  f o r  s a l e  of c e r t a i n  prepacked food which  d i d  n o t  m e e t  the  
requirements  of r e g u l a t o r y  l e g i s l a t i o n  would be p o s s e s s i o n  by 

the  shopkeeper  employer,15 whereas i n  o t h e r  con tex t s  t h e  word 

Such words inc lude  s e l l , "  keep,12 use13  

"possess"16 may r e f e r  t o  immediate p o s s e s s i o n  only.  

The p r o p o s i t i o n  w i l l  r e s u l t  i n  the  exc lus ion  o f  l i a b i l i t y  
under  a d o c t r i n e  of d e l e g a t i o n  where t he  s t a t u t o r y  words a r e  
no t  a p t  t o  inc lude  the employer and where there i s  no expres s  
l i a b i l i t y  f o r  t h e  a c t  o f  ano the r .  Although a person may be 
r e s p o n s i b l e  f o r  t h e  a c t  of ano the r  t h i s  does no t  n e c e s s a r i l y  
mean t h a t  he has committed an o f f ence ,  f o r  t h a t  w i l l  depend, 
a s  t h e  opening words of  p r o p o s i t i o n  2 make c l e a r ,  upon whether 
he has  any r equ i r ed  f a u l t  element. If t h e  offence i s  an abso lu te  
one no f u r t h e r  enqu i ry  w i l l  be necessa ry .  I f  i t  r e q u i r e s  

11 .  Coppen v. Moore (NO. 2) [I8981 2 Q . B .  306. 
12. S t r u t t  v. C l i f t  [1911] 1 K . B .  1 .  
13. Green v. Burne t t  [ I9551 1 Q.B. 78. 
14. Mel i a s  L t d .  v. P r e s t o n  [1957] 2 Q . B .  380. 
15. See Melias L t d .  v. P r e s t o n  [1957] 2 Q . B .  380. 
16. e.g.  i n  s. 8 ( 1 )  of t h e  Forgery A c t  1913 which p e n a l i s e s  

having custody o r  posses s ion  of c e r t a i n  forged d ies .  



PROPOSITION 4 

( 1 )  (a1 FOR THE PURPOSE OF PROPOSITION 2 ( 2 )  (b)  

PERSON I S  RESPONSIBLE FOR THE ACT OF ANOTHER 

CONSTITUTING AN EXTERNAL ELEMENT OF AN OFFENCE 
ONLY - 

A 

(i) WHEN HE I S  EXPRESSLY MADE SO RESPONSIBLE: OR 

(ii) W!IEN THE ACT I S  DESCRIBED I N  TERMS WHICH I N  
THE CONTEXT APPLY NOT ONLY TO THE PERSON 

WHO PHYSICALLY PERFORMS I T  BUT ALSO TO HIM. 

UNLESS OTHERWISE EXPRESSLY PROVIDED, WHEN A 
PERSON I S  MADE RESPONSIBLE FOR THE ACT OF ANOTHER, 
EITHER I N  ACCORDANCE WITH (a )  (i) OR (a )  (ii) ABOVE, 
HE I S  RESPONSIBLE ONLY FOR THE ACT OF H I S  EMPLOYEE 
AVD ONLY WHEN THAT ACT I S  WITHIN THE SCOPE OF THE 
EMPLOYEE' S EMPLOYMENT. 

THE WORD "EMPLOYEE" I N  ( 1  ) ( b )  ABOVE MEANS - 
(i) A PERSON EMPLOYED UNDER A CONTRACT 

OF EMPLOYMENT; AND 

(ii) A PERSON ACTING, W I T H  THE CONSENT O F  
ANOTHER, AS I F  HE WERE SO EMPLOYED 

BY HIM. 

UNLESS OTHERWISE EXPRESSLY PROVIDED THE WORD 
"AGENT" WHEN USED I N  ANY LAW TO MAKE ANOTHER 
RESPONSIBLE FOR THE ACT OF SUCH AGENT MEANS AN 
EMPLOYEE AS DEFINED I N  PARAGRAPH ( 1 )  (c) BUT 

DOES NOT INCLUDE AN INDEPENDENT CONTRACTOR. 

WHEN A LAW PROVIDES THAT AN ACTIVITY MAY BE 

CARRIED ON ONLY BY A LICENSED PERSON, PERSONS 
LMPLOYED I N  THAT ACTIVITY WHO ARE UNDER THE 
CONTROL OF THE LICENSEE ARE TAKEN TO BE 
EWLOYEES OF THE LICENSEE. 
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neg l igence ,  knowledge o r  i n t e n t i o n  the l i a b i l i t y  of t h e  
de fendan t  w i l l  depend upon whether  he can  be shown t o  have 
had t h e  necessa ry  f a u l t  element.  17 

The  p r i n c i p l e  unde r ly ing  p r o p o s i t i o n  4 (  I )  is t h a t  

whenever r e s p o n s i b i l i t y  f o r  t h e  a c t  o f  a n o t h e r  is c r c a t e d ,  
whe the r  by an expres s  p rov i s ion  as env i saged  in  p ro -  
p o s i t i o n  4 ( l )  ( a )  ( i )  o r  by t h e  use of  a n  a p p r o p r i a t e  word 
a s  env i saged  i n  p r o p o s i t i o n  4 (  I )  ( a )  ( i i )  , t h e r e  w i l l  ( i n  t h e  
absence of  expres s  p r o v i s i o n  t o  the c o n t r a r y )  be l i a b i l i t y  
f o r  t h e  a c t  o n l y  o f  a n  employee as d e f i n e d ,  and then o n l y  
when t h e  a c t  i s  w i t h i n  t h e  scope o f  t h e  employee's employment. 

~ 

The use  of t h e  words "employee" o r  "servant"  a l o n e  
would i n  one r e s p e c t  o p e r a t e  too  r e s t r i c t i v e l y .  F o r  example, 
i n  Crawford v.  Haughton18 a s t o c k  c a r ,  which f a i l e d  t o  comply 
w i t h  p r a c t i c a l l y  eve ry  known r e g u l a t i o n  a f f e c t i n g  moto r  c a r s ,  
was be ing  d r i v e n  on a road a t  the  s p e c i f i c  r equcs t  o f  t h e  

owner and w i t h  h i s  f u l l  knowledge, a l t h o u g h  t h e  d r i v e r  w a s  
n o t  the  employee o r  s e r v a n t  o f  t he  owner. I t  was h e l d  t h a t  
t h e  owner was n o t  u s i n g  t h e  c a r  on t h e  road ,  a l though t h e  
d e c i s i o n  would almost  c e r t a i n l y  have been d i f f e r e n t  i f  t h e  
d r i v e r  had been t h e  employee of  t h e  owner,  even i f  t h e  p rov i s ion  
p e n a l i s e d  no t  on ly  u s i n g  t h e  c a r  bu t  a l s o  causing o r  pe rmi t t i ng  
i t  t o  b e  used ( a s  i n  t h e  case ) .  Th i s  d i s t i n c t i o n  is a ve ry  
f i n e  one and i s  no t  r e t a i n e d  i n  t h e  p r o p o s i t i o n s  w h i c h  provide 
t h a t  a person may be r e s p o n s i b l e  f o r  t h e  a c t s  of one who a c t s ,  
w i t h  t h a t  p e r s o n ' s  knowledge, as  i f  he were h i s  employee. 
Some mention should pe rhaps  be made o f  Brandish v. P o o l e  . 
I n  t h a t  c a s e  a l a w  imposed l i a b i l i t y  on a l i c e n s e e  or h i s  

s e r v a n t  who served  l i q u o r  t o  a pe r son  u n d e r  age. I t  was held 
t h a t  t h e  w i f e  of  t h e  l i c e n s e e ,  s e l l i n g  l i q u o r  i n  h i s  absence', 

I 9  

17. See p r o p o s i t i o n  4 ( 2 )  below. 
18.  [ 1 9 7 2 ]  1 W.L.R. 572. 
19.  [I9681 1 W.L.R. 544.  
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PROPOSITION 4 

( 1 )  ( a )  FOR THE PURPOSE OF PROPOSITION 2(2) (b) A 
PERSON I S  RESPONSIBLE FOR THE ACT OF ANOTHER 
CONSTITUTING AN EXTERNAL ELEMENT OF AN OFFENCE 
ONLY - 
( i )  WllEN HE I S  EXPRESSLY MADE SO RESPONSIBLE: OR 

( i i )  WHEN THE ACT I S  DESCRIBED I N  TERMS WHICH I N  
THE CONTEXT APPLY NOT ONLY TO THE PERSON 
WHO PHYSICALLY PERFORMS I T  BUT ALSO TO H I M ,  

(b )  UNLESS OTHERWISE EXPRESSLY PROVIDED, WHEN A 

PERSON I S  MADE RESPONSIBLE FOR THE ACT OF ANOTHER, 
EiTHER I N  ACCORDANCE WIT11 (a)  ( i )  OR (a) (ii) ABOVE, 
IIE I S  RESPONSIBLE ONLY FOR THE ACT OF H I S  EMPLOYEE 
rlVD ONLY WHEN THAT ACT I S  WITHIN THE S C O P E  OF THE 

EMPLOYEE'S EMPLOYMENT. 

( c )  THE WORD "EMPLOYEE" I N  ( 1  ) (b) ABOVE MEANS - 
( i )  A PERSON EMPLOYED UNDER A CONTRACT 

OF EMPLOYMENT; AND 

( i i )  A PERSON ACTING, WITH THE CONSENT OF 
ANOTHER, AS I F  HE WERE S O  EMPLOYED 
BY .HIM. 

( d )  UNLESS OTHERWISE EXPRESSLY PROVIDED THE WORD 
"AGENT" WHEN USED I N  ANY LAW TO MAKE ANOTHER 
RESPONSIBLE FOR THE ACT OF SUCH AGENT MEANS AN 

EMPLOYEE AS DEFINED I N  PARAGRAPH ( 1  ) ( C )  BUT 
DOES NOT INCLUDE AN INDEPENDENT CONTRACTOR. 

( e )  WHEN A-LAW PROVIDES THAT AN ACTIVITY MAY BE 
CARRIED ON ONLY BY A LICENSED PERSON, PERSONS 
EMPLOYED I N  THAT A C T I V I T Y  WHO ARE UNDER THE 
CONTROL .OF THE LICENSEE ARE TAKEN TO BE 
EMPLOYEES OF THE LICENSEE. 
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was n o t  a s e r v a n t  and was, t h e r e f o r e ,  n o t  g u i l t y  of  t h e  

offence.  Whether r i g h t l y  decided o r  n o t ,  Brandish v.  Poo le  
would n o t ,  i n  t h e  l i g h t  Of p r o p o s i t i o n  4 ( l ) ( c )  a f f o r d  suppor t  
f o r  t h e  argument t h a t  a l i c e n s e e  would n o t  be l i a b l e  unde r  a 
law p e n a l i s i n g  a l i c e n s e e  who a c t s  e i t h e r  p e r s o n a l l y  o r  
through h i s  s e r v a n t ,  whose wi fe  a c t e d  as i f  s h e  w a s  h i s  

s e r v a n t .  

There have been c o n f l i c t i n g  d e c i s i o n s z 0  i n  cases where 
r e s p o n s i b i l i t y  f o r  the  ac t s  of a n o t h e r  i s  n o t  e x p r e s s l y  cre- 
a t e d ,  as t o  whether  t h a t  r e s p o n s i b i l i t y  extends to  a c t s  of  
i ndependen t  c o n t r a c t o r s .  The p r o p o s i t i o n  makes i t  c l e a r  t h a t  
there  must be e x p r e s s  p rov i s ion  t o  c r ea t e  r e s p o n s i b i l i t y  f o r  
t he  a c t  of an  independent  c o n t r a c t o r .  Where a s t a t u t e  
e x p r e s s l y  p rov ides  l i a b i l i t y  f o r  t h e  a c t  of ano the r  a formula 
f r e q u e n t l y  adopted i n c l u d e s  the word "agent"  t o  d e n o t e  t h e  
pe r son  f o r  whose ac t s  r e s p o n s i b i l i t y  arises.  To e n s u r e  t h a t  
a c o n s i s t e n t  r e s u l t  is reached i n  cases o f  t h i s  s o r t ,  i t  i s  
p rov ided  e x p r e s s l y  t h a t  t h e  word "agent"  s h a l l  n o t  i t s e l f  
i n c l u d e  a n  independent  c o n t r a c t o r ,  f o r  i n  o u r  view i t  would be 
wrong f o r  t h e r e  t o  be such  r e s p o n s i b i l i t y  w i thou t  e x p r e s s  
p r o v i s i o n .  F o r  example, i f  a pe r son  employs a b u i l d e r  t o  . 

b u i l d  a house f o r  him i t  could n o t  p r o p e r l y  be s a i d  t h a t  such 
pe r son  u s e s  a l o r r y  which h e  may have l e n t  t o  t h e  c o n t r a c t o r  
t o  d r i v e  f o r  the purpose o f  execu t ing  t h e  b u i l d i n g  work. 

The p roposa l  t o  i n c l u d e  v i c a r i o u s  l i a b i l i t y  f o r  
independent  c o n t r a c t o r s  meets w i t h  some d i f f i c u l t y  i n  t h e  case  
of " l a b o u r  only" c o n t r a c t s .  F o r  example,  workmen a c t i n g  under 
such  a c o n t r a c t  may d r i v e  t h e  employer 's  veh ic l e ,  which has 
f a u l t y  b rakes ,  and t h e  q u e s t i o n  may a r i s e  whether t h e  employer 
i s  u s i n g  t h e  v e h i c l e  through t h e  " l a b o u r  only" c o n t r a c t o r s .  
If t h e  employer i s  t o  be  regarded as  n o t  us ing  t h e  v e h i c l e ,  

20. C o n t r a s t  Q u a l i t y  D a i r i e s  ( Y c r k l  Ltd.  v. Ped ley  [ 19521 
1 K.B. 275 and 
Corpora t ion  [ I  96fJ 
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t hen  h e  would n o t  b e  l i a b l e  under  such  r e g u l a t i o n s  a s  t h e  
Motor Veh ic l e s  (Cons t ruc t ion  and Use) Regu la t ions  1969, 
which impose s t r i c t  l i a b i l i t y  on a u s e r ;  b u t  he would b e  
l i a b l e  a s  a n accesso ry  i f  he knew o f  t h e  d e f e c t ,  f o r  h e  
would have helped i n  t h e  commission o f  t h e  o f f ence  by t h e  
c o n t r a c t o r .  I f  t h e  Regu la t ions  were made t o  conform t o  t h e  
p a t t e r n  of  t h e  Trade Desc r ip t ions  Act 1968,  t h e  c o n t r a c t o r s  
might be g i v e n  a defence  o f  due c a r e  and t h e  employer migh t  
be made l i a b l e  a s  one t o  whose a c t  o r  d e f a u l t  the  con t r aven-  
t i o n  was due. On t h e  whole we t h i n k  i t  b e s t  no t  t o  a t t e m p t  
t o  make a g e n e r a l  p r o v i s i o n  f o r  " l a b o u r  only" c o n t r a c t s ,  
though t h e  c o u r t s  may, o f  cour se ,  ho ld  t h a t  a p a r t i c u l a r  
c o n t r a c t  i s  i n  f a c t  one of employment and n o t  a genu ine  
engagement o f  an  independen t  c o n t r a c t o r .  

( 2 )  WHERE A PERSON I S  MADE RESPONSIBLE FOR THE 
ACT OF ANOTHER, AND THE OFFENCE OF WHICH THAT 
ACT I S  AN EXTERNAL ELEMENT REQUIRES A FAULT 
ELEMENT FOR ITS COMMISSION, THEN, UNLESS 
OTHERWISE EXPRESSLY PROVIDED, THE PERSON MADE 
RESPONSIBLE I S  GUILTY OF THE OFFENCE ONLY WHEN 
HE HAS THE NECESSARY FAULT ELEMENT. 

I l l u s t r a t i o n  

A law makes i t  a n  o f f e n c e  f o r  a l i c e n s e e ,  e i t h e r  
himself  or t h rough  h i s  s e r v a n t ,  knowingly t o  s e l l  
l i q u o r  t o  pe r sons  t o  whom he i s  n o t  pe rmi t t ed  t o  
s e l l  it. A barman s u p p l i e s  l i q u o r  t o  such a 
pe r son  whom he  knows, b u t  t h e  l i c e n s e e  does n o t  
know, t o  be such. The l i c e n s e e  i s  n o t  g u i l t y  of 
an  o f f e n c e  s i n c e ,  a l though t h e  barman ac t ed  w i t h i n  
t h e  scope of  h i s  a u t h o r i t y ,  so making the  l i c e n s e e  
r e s p o n s i b l e  f o r  t h e  s a l e ,  t h e  l i c e n s e e  had n o t  t h e  
n e c e s s a r y  men ta l  element.  21 

21. I t  is  contemplated t h a t  some of t h e  p r o v i s i o n s  o f  t h e  
L icens ing  Act 1964 may be reworded so t h a t  l i a b i l i t y  w i l l  
be  imposed upon b o t h  t h e  l i c e n s e e  and t h e  immediate ac to r .  
I n  t h a t  c a s e  t h e  barman i n  t h i s  i l l u s t r a t i o n  would b e  
l i a b l e .  
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PROPOSITION 4 

( 2 )  WHERE A PERSON I S  MADE RESPONSIBLE FOR THE 
ACT OF ANOTHER, AND THE OFFENCE OF WHICH 
THAT ACT I S  AN EXTERNAL ELEMENT REQUIRES 
A FAULT ELEMENT FOR I T S  C O M I S S I O N ,  THEN, 
UNLESS OTHERWISE EXPRESSLY PROVIDED, THE 
PERSON MADE RESPONSIBLE I S  GUILTY OF THE 
OFFENCE ONLY WHEN HE HAS THE NECESSARY FAULT 
ELEMENT. 
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Comment a ry 

I n  o u r  Pape r  on t h e  Mental Element i n  Crime22 we 
have sugges ted  t h a t ,  f o r  f u t u r e  o f f e n c e s ,  i n t e n t i o n ,  know- 
l edge  o r  r e c k l e s s n e s s  should be  a requirement of  l i a b i l i t y  
i n  every  o f f ence  of  commission u n l e s s  expres s ly  d i spensed  
w i t h ,  and t h a t  neg l igence  should be a requirement i n  
o f f e n c e s  of omission. It would b e  i n c o n s i s t e n t  w i t h  t h i s  

approach t o  p rov ide  t h a t  employers should  a s  a g e n e r a l  ru l e  
be l i a b l e  wi thou t  f a u l t  f o r  t h e  conduct  of  t h e i r  employees. 
I t  is f o r  t h i s  reason  t h a t  we propose  t h a t  a pe r son  should 
n o t  be  l i a b l e  w i t h o u t  f a u l t  for t h e  a c t  of a n o t h e r  un le s s  
l i a b i l i t y  i s  e x p r e s s l y  s t a t e d  t o  be independent o f  f a u l t  on 
h i s  p a r t .  

Accordingly,  o u r  proposa l  w i l l  make i t  imposs ib l e  
f o r  the knowledge o r  f a u l t  o f  t h e  employee t o  b e  equated  
w i t h  t h e  knowledge o r  f a u l t  O f  t h e  employer, and t h e  d i s t i n c t -  
i o n s  drawn between c a s e s  where t h e r e  has  been d e l e g a t i o n  of 
management2’ and d e l e g a t i o n  of  some l e s s e r  func t ion24  w i l l  
d i s appea r .  

I n  p r a c t i c e  t h e r e  w i l l  p robab ly  be only  two types  of 
o f f ences  - o f f e n c e s  which r equ i r e  no  f a u l t  e lement  e i t h e r  on 
the  p a r t  o f  t h e  person  who p h y s i c a l l y  performs t h e  a c t  o r  on 
t h e  p a r t  of t h e  person  r e spons ib l e  f o r  h i s  a c t ,  and of fences  
which  r equ i r e  a f a u l t  element on t h e  p a r t  of each  person f o r  
t h e i r  commission. It i s  t h e o r e t i c a l l y  poss ib l e  f o r  t h e r e  to  
be s t r i c t  l i a b i l i t y  imposed upon a n  employer f o r  a n  of fence  
which r e q u i r e s  a f a u l t  element on t h e  p a r t  of h i s  employee, 
b u t  i t  i s  d i f f i c u l t  t o  envisage  c i rcumstances  where  the  
l e g i s l a t u r e  would w i s h  s o  t o  provide .  I f  it d i d  w i s h  to  do 

22. Working Pape r  No. 31, I n t r o d u c t i o n .  
23. Allen  v. Whitehead [I9301 1 K.B. 211. 
24. Vane v. Yiannopoullos [I9651 A.C. 486. 
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s s ,  i t  would have t o  make s p e c i f i c  provis ion  t h a t  t h e  
employer was l i a b l e  wi thout  f a u l t  on h i s  p a r t .  

PROPOSITION 5 

A P R I N C I P A L  MAY ACT ALONE OR WITH CO-PRINCIPALS. 
CO-PRINCIPALS ARE THOSE WHO, WITH ANY NECESSARY 
FAULT ELEMENT - 
( a )  JOIN TOGETHER I N  DOING THE ACT C O N S T I -  

TUTING AN ELEMENT OF THE OFFENCE; OR 

(b)  DO ACTS CONSTITUTING DISTINCT AND COMPLE- 
MENTARY ELEMENTS OF THE OFFENCE; OR 

( c )  ARE SO ASSOCIATED THAT THE ONE I S  LIABLE 
FOR THE ACT OF THE OTHER WHO HIMSELF 

COINWITS THE OFFENCE. 

I l l u s t r a t i o n s  

A law p r o h i b i t s  e x h i b i t i o n  of b a n n e r s  of an 
o f f e n s i v e  c h a r a c t e r  i n  process ions .  The 
two defendants ,  t a k i n g  p a r t  i n  a process ion ,  
e x h i b i t e d  such a banner ,  t o g e t h e r  holding i-t 
f o r  d i s p l a y .  Each is g u i l t y  of  t he  offence 
a s  a p r i n c i p a l  ( p a r a g r a p h  ( a ) ) .  

Two defendants  robbed A, the  f i rs t  defendant  
u t t e r i n g  t h r e a t s  and t h e  second defendant  
a c t u a l l y  tak ing  money from A. Each i s  a 
p r i n c i p a l  i n  the  robbery  (paragraph ( b ) ) .  

A l a w  makes it an o f f e n c e  f o r  a p e r s o n  t o  do 

a s p e c i f i e d  a c t  h imsel f  o r  th rough h i s  employee. 
If h i s  employee does t h e  a c t  i n  t he  course of 
h i s  employment, he and the  employer a r e  both 
p r i n c i p a l s  i n  t h e  o f f e n c e  (paragraph  ( c ) ) .  
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C omme n t a ry  

It i s  though t  t h a t  t h i s  p r o p o s i t i o n  s t a t e s  t h e  
e x i s t i n g  law as t o  who a r e  t h e  main p a r t i e s  t o  a n  offence.  

- PROPOSITION 6 

( 1 )  SUBJECT TO PROPOSITION 7 AN ACCESSORY I S  
ONE WHO I N C I T E S  OR HELPS THE COMMISSION 
OF AN OFFENCE BY A P R I N C I P A L .  

( 2 )  INCITEMENT INCLUDES ENCOURAGEMENT AND 
AUTHORISATION. 

(3) HELP INCLUDES - 
( a )  HELP GIVEN OF WHICH THE P R I N C I P A L  

WAS UNAWARE; AND 

(b) CONDUCT OF A PERSON WHICH LEADS 
THE P R I N C I P A L  TO BELIEVE WHEN 
COMMITTING THE OFFENCE THAT H E  I S  
BEING HELPED, OR WILL BE HELPED 
I F  NECESSARY, BY THAT PERSON I N  I T S  

COMMISSION. 

(4) A PERSON WHO I S  I N  A POSITION TO PREVENT AN 

OFFENCE, BECAUSE HE I S  I N  CONTROL OF PROPERTY 
OR FOR SOME OTHER REASON, I S  NOT TO B E  TAKEN 
TO BE AN ACCESSORY MERELY BECAUSE HE F A I L S  TO 

PREVENT AN OFFENCE. 

I l l u s t r a t i o n s  

I n c i t e m e n t  Cases 

(a )  A i n c i t e d  B to h e l p  C to  commit a crime, 
C subsequen t ly  committing i t  as  p r inc ipa l .  
B i s  an a c c e s s o r y  i f  he h e l p s  C ,  and i n  
law himself commits t h e  o f f ence .  A i s  an 
accesso ry  by r eason  of  h i s  i n c i t e m e n t  O f  

B t o  he lp  (pa rag raph  ( 2 ) ) .  
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PROPOSITION 6 

( 1 )  SUBJECT TO PROPOSITION 7 AN ACCESSORY I S  

ONE WHO I N C I T E S  Oil HELPS THE COMMISSION 

OF AN OFFENCE BY A P R I N C I P A L .  

(2) INCITEMENT INCLUDES ENCOURAGEMENT AND 
AUTHORISATION. 

( 3 )  HELP INCLUDES - 

(a) HELP GIVEN OF WHICH THE PRINCIPAL 
WAS UNAWARE; AND 

(b) CONDUCT OF A PERSON WHICH LEADS 
THE P R I N C I P A L  TO B E L I E V E  WHEN 
COMMITTING THE OFFENCE THAT HE I S  
BEING HELPED, OR WILL BE HELPED 
I F  NECESSARY, BY THAT PERSON I N  I T S  
COMMISSION. 

(4) A PERSON WHO I S  I N  A P O S I T I O N  TO PREVENT AN 

OFFENCE, BECAUSE HE I S  I N  CONTROL OF PROPERTY 
OR FOR SOME OTHER REASON, I S  NOT TO BE TAKEN 

TO BE AN ACCESSORY MERELY BECAUSE HE F A I L S  TO 
PilEVENT AN OFFENCE. 
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The defendant  and o t h e r s  ag reed  t h a t  
one of  t h e i r  number should break t h e  
windows of a ne ighbour  i n  t h e  hope of 
d r i v i n g  t h e  ne ighbour  from t h e  d i s t r i c t .  
The p l an  was car r ied  out .  The defendant  
i s  g u i l t y  a s  a n  accesso ry  because  he 
au tho r i sed  t h e  ac t  t o  be done on h i s  

beha l f  (pa rag raph  (2) ) . 
A p a r t y  of  y o u t h s  took i t  i n  t u r n  t o  
s h o o t  a t  a p u b l i c  lamp with t h e i r  a i r -  
guns.  Even tua l ly  one of  them h i t  t he  
lamp. The o t h e r s  a r e  a c c e s s o r i e s  and 
g u i l t y  of  c r i m i n a l  damage, s i n c e  t h e  
conduct o f  each member O f  'the g roup  
amounted t o  encouragement o f  t h e  o the r s  
t o  commit t h e  o f f e n c e  (pa rag raph  ( 2 ) ) .  

Helping Cases  

25 ( a )  The defendant  l e n t  A a k n i f e ,  knowing 
t h a t  he i n t e n d e d  to  commit murde r  wi th  
it. The d e f e n d a n t  i s  an a c c e s s o r y  t o  t h e  
murder when i t  i s  committed (paragraph 
( 2 ) ) .  

( b )  The defendant ,  s e e i n g  A a t t a c k i n g  X ,  
pinioned X ' s  arms and he ld  him while  A 

i n f l i c t e d  a s e r i o u s  i n j u r y  upon h i m .  The 
defendant  w a s  awarez5 t h a t  the  i n j u r y  was 
being i n f l i c t e d .  H e  i s  l i a b l e  as an 
accesso ry  (pa rag raph  ( 1 ) ) .  

The de fendan t ,  knowing25 t h a t  A was seeking 
to murder X,  and in t end ing  to  h e l p  him t o  
do so ,  took s t e p s  t o  p reven t  X from receiv-  
i n g  warning. If A murders X, t h e  defendant  

( c )  

25. As t o  t h e  mental  element,  see p r o p o s i t i o n  7 .  
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PROPOSITION 6 

( 4 )  

SUBJECT TO PROPOSITION 7 AN ACCESSORY IS 
ONE WHO I N C I T E S  OR HELPS THE COMMISSION 
OF AN OFFENCE BY A PRINCIPAL.  

INCITEMENT INCLUDES ENCOURAGEMENT AND 
AUTHORISATION. 

HELP INCLUDES - 
(a) HELP GIVEN OF WHICH THE P R I N C I P A L  

WAS UNAWARE; AND 

( b )  CONDUCT OF A PERSON WHICH LEADS 
THE P R I N C I P A L  TO BELIEVE WkIEN 

COMMITTING THE OFFENCE THAT HE I S  
BEING HELPED, OR WILL BE HELPED 
I F  NECESSARY, BY THAT PERSON I N  I T S  

COMMISSION. 

A PERSON WHO I S  I N  A POSITION TO PREVENT AN 
OFFENCE, BECAUSE HE I S  I N  CONTROL OF PROPERTY 
OR FOR SOME OTHER REASON, I S  NOT TO BE T.%KEN 
TO BE AN ACCESSORY MERELY BECAUSE HE F A I L S  TO 
PREVENT AN OFFENCE. 



i s  an a c c e s s o r y  though he had n o t  e n t e r e d  
i n t o  a conspi racy  w i t h  A and A was unaware 
of t h e  h e l p  given26 (paragraph  (3)  ( a ) ) .  

( d )  Tlie f u n c t i o n  of the d e f e n d a n t ,  one of s e v e r a l  
c o n s p i r a t o r s ,  was t o  s t a n d  by w i t h  a get-away 
c a r  i n  o r d e r  t o  help robbers  t o  escape. 
Helping a f t e r  t h e  cr ime i s  n o t  s u f f i c i e n t  t o  
make a person an accessory ,  b u t  i n  t h i s  
i n s t a n c e  t h e  defendant  i n  e f f e c t  g i v e s  h e l p  
d u r i n g  t h e  commission of  t h e  offence and s o  
becomes l i a b l e  (paragraph (3) ( b ) ) .  

(e)  The defendant  was look-out man a t  a robbery.  
No occas ion  a r o s e  f o r  h i m  t o  g i v e  a warning. 
He i s  an accessory  and g u i l t y  of  t h e  robbery  
(paragraph ( 3 )  (b)  1. 

I l l u s t r a t i o n s  o f  paragraph  ( 4 )  

(a )  The defendant ,  t h e  owner of a c a r ,  a l lowed 
a f r i e n d  t o  d r i v e  i t ,  and w h i l e  s i t t i n g  n e x t  
t o  him made no a t tempt  t o  s t o p  the driver 
from p e r s i s t e n t l y  d r i v i n g  a t  a speed dangerous 
t o  t h e  p u b l i c .  The defendant  is  not  an 
accessory  t o  t h e  offence.27 

(b)  The d e f e n d a n t  a s  s u p e r v i s o r  o f  a l e a r n e r  d r i v e r  
s a t  beside him i n  the c a r  g i v i n g  d e t a i l e d  advice 
and i n s t r u c t i o n  on what t o  do i n  s i t u a t i o n s  as  
they  occurred.  When t h e  d r i v e r  pu l led  s l o w l y  
o u t  t o  o v e r t a k e  a v e h i c l e  i n  a place where i t  
was dange row t o  o v e r t a k e  , t h e  defendant ,  
though aware of  the  d a n g e r ,  took no a c t i o n  t o  
s t o p  t h e  d r i v e r  over tak ing .  I t  is  found t h a t  

26. S t a t e  ex r e l .  Att.-Gen. v. T u l l y  ( 1 8 9 4 )  102 A l a .  25,  

27. C o n t r a ,  Du Cros v. Lambourne [1907] 1 K.B. 4 0 .  
1 5  SO. 722. 
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PROPOSITION 6 

( 1 )  SUBJECT TO PROPOSITION 7 AN ACCESSORY I S  
ONE WHO I N C I T E S  OR IIELPS TkIE COMMISSION 

OF ,'IN OFFENCE BY A PRINCIPAL.  

( 2 )  INCITEMENT INCLUDES ENCOURAGEMENT AND 
AUTIIORISATION. 

( 3 )  HELP INCLUDES - 
( a )  HELP GIVEN OF WHICH THE PRINCIPAL 

WAS UNAWARE; AND 

(b )  CONDUCT OF A PERSON WIIICII LE,\DS 
THE P R I N C I P A L  TO BELIEVE WHEN 
COMMITTING THE OFFENCE THAT HE I S  
BEING HELPED, OR WILL BE HELPED 
I F  NECESSARY, BY THAT PERSON I N  I T S  
COMMIS S ION. 

(4) A PERSON WHO I S  I N  A P O S I T I O N  TO PREVENT AN 
OFFENCE, BECAUSE HE I S  I N  CONTROL OF PROPERTY 
OR FOR SOME OTHER REASON, I S  NOT TO BE TAKEN 
TO BE AN ACCESSORY MERELY BECAUSE HE F A I L S  TO 

PREVENT AN OFFENCE. 
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t h i s  encouraged t h e  d r i v e r  t o  o v e r t a k e .  The 
de fendan t  i s  an  a c c e s s o r y  t o  d r i v i n g  without  
due care and a t t e n t i o n .  

The l i c e n s e e  o f  a p u b l i c  house f a i l e d  t o  take  
s t e p s  t o  e j e c t  customers  who were consuming 
a l c o h o l  on h i s  p remises  beyond p e r m i t t e d  hours. 
H e  i s  n o t  an a c c e s s o r y  t o  t h e i r  o f f e n c e .  

The defendant  and A were f e l low employees,  t h e  
de fendan t  being a storernan i n  charge of s t o r e s .  
The defendant  saw A s t e a l i n g  c e r t a i n  s t o r e s  b u t  
d i d  no th ing  about  it. The de fendan t  i s  not an 
accesso ry  t o  A ’ s  o f f e n c e .  

28 

29 

Comment a ry 

I nc i tement  

An impor t an t  d i s t i n c t i o n  between t h e  p r e s e n t  compl i c i ty  
o f f e n c e  where i t  invo lves  a n  i n c i t e m e n t  and i n c i t e m e n t  as  a 
s e p a r a t e  o f f e n c e  i s  t h a t  i n  t h e  f o r m e r  t h e  s u b s t a n t i v e  o f f e n c e  
must have been committed whereas i n  t h e  l a t t e r  t h i s  i s  not  
necessa ry ,  a l though  t h e  element of inc i t emen t  i s  common t o  bo th .  

I t  i s ,  of cour se ,  e s s e n t i a l  t h a t  the i n c i t e m e n t ,  encourage-  
ment o r  a u t h o r i s a t i o n  should reach t h e  mind o f  t h e  p r i n c i p a l  - 
wi thou t  t h i s  t h e r e  can  be no i n c i t e m e n t .  But i t  i s  not n e c e s s a r y  
t h a t  t h e  i n c i t e m e n t  should i n  f a c t  have any e f f e c t  upon t h e  mind 
o f  t h e  p r i n c i p a l .  On t h e  whole i t  seems i n a d v i s a b l e  t o  a l l o w  a 
defence of l a c k  of c a u s a t i o n ,  a t  l e a s t  where t he  inci tement  o r  
encouragement o c c u r s  before  t he  c r i m i n a l  conduc t  commences. 

Although t h e r e  i s  no d i r e c t  a u t h o r i t y  on the  ques t ion  
w!iether t h e  i n c i t e m e n t  must have a causa l  r e l a t i o n s h i p  t o  t h e  
o f fence ,  no one has suggested t h a t  such a r e l a t i o n s h i p  g e n e r a l l y  
needs t o  be shown. It does n o t  appea r  n e c e s s a r y  t o  have any 
e x p l i c i t y  p r o v i s i o n  t h a t  c a u s a t i o n  is  unnecessary.  

28. See Rubie v. Faulkner  [I9401 1 K . B .  571 and E. v. H a r r i s  
[ 1 9 6 m i r n .  L . R .  54. 

29. Contra ,  Tuck v. Robson [I9701 1 W.L.R. 741.  
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- Helping Cases 

I n  g e n e r a l  any a c t  which h e l p s  i n  t h e  commission of 
a c r ime  i s  s u f f i c i e n t  under  these p r o p o s i t i o n s  t o  c o n s t i t u t e  
the h e l p  w h i c h  makes a person g i v i n g  i t  a n  accesso ry .  The 
l i m i t a t i o n  upon l i a b i l i t y  l i e s  i n  t h e  mental e l emen t  required 
f o r  g u i l t  w h i c h  i s  d e a l t  w i t h  i n  p r o p o s i t i o n  7 .  

Paragraph 4 

This paragraph seeks  t o  e n s u r e  t h a t  t h e  g e n e r a l  prin- 
c i p l e ,  t h a t  a p a r t y  does not  become a p a r t y  t o  a c r ime  by 

mere omission, i s  n o t  eroded by a p p l i c a t i o n  of t h e  l a w  
r e l a t i n g  t o  compl i c i ty .  The wording i s  designed t o  ensure 
t h a t  be fo re  a pe r son  can  b e  found t o  be an  a c c e s s o r y  f o r  
f a i l i n g  t o  p reven t  a crime he must be involved i n  some way 
o t h e r  than  by h i s  f a i l u r e  t o  p r e v e n t  a n  o f f ence  when he is i n  
a p o s i t i o n  t o  do so. It i s  n o t  poss ib le  t o  s p e l l  o u t  w h a t  
a d d i t i o n a l  f a c t o r s  should be p r e s e n t  be fo re  a f a i l u r e  t o  
p r e v e n t  an o f f e n c e  can  be s u f f i c i e n t  t o  make a p e r s o n  an 
accessory t o  an o f f e n c e ,  as these c a n  be many and va r i ed .  
There may be a case fo r  s p e c i a l  p r o v i s i o n s  i n  c e r t a i n  con tex t s  
t o  p e n a l i s e  a pe r son  i n  a p o s i t i o n  of r e s p o n s i b i l i t y  who per- 
m i t s  a n o t h e r  t o  commit an  o f f e n c e ,  b u t  t h i s  ough t  n o t  t o  
a f f e c t  t he  g e n e r a l  p r i n c i p l e  i n  t h e  p r e s e n t  sub-paragraph. 

PROPOSITION 7 

( 1 )  SUBJECT TO THE FOLLOWING PARAGRAPHS, A PERSON 
I S  ACCESSORY TO AN OFFENCE BY REASON OF CONDUCT 

DESCRIBED I N  PROPOSITION 6 ONLY I F  HE - 

( a )  INTENDS THAT THE OFFENCE BE COMMITTED; OR 

(b)  KNOWINGLY HELPS THE COMMISSION OF THE 
OFFENCE WITH KNOWLEDGE OF THE EXTERNAL 
ELEMENTS OF THE OFFENCE AND OF ANY 
NECESSARY MENTAL STATE OF THE PRINCIPAL,  

AND DOES NOT ACT WITH THE PURPOSE OF PREVENTING 
THE COMMISSION OF THE OFFENCE OR OF NULLIFYING 

I T S  EFFECTS. 
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PKOPOSITION Z 

( 1 )  SUBJECT TO THE FOLLOWING P,\RAGRAPtfS, 14 PERSON 
I S  ACCESSORY TO AN OFFENCE BY REASON OF CONDUCT 
DESCRIBED I N  PROPOSITION 6 ONLY I F  HE - 
(a)  INTENDS THAT THE OFFENCE BE COIWITTED: OR 

(b )  KNOWINGLY HELPS THE COMMISSION OF THE 

OFFENCE WITH KNOWLEDGE OF THE EXTERNAL 
ELEMENTS OF THE OFFENCE AND OF ANY 
NECESSARY MENTAL ST,!TE OF THE P R I N C I P A L ,  

AND DOES NOT ACT WITH THE PURPOSE OF PREVENTING 
THE COMMISSION OF THE OFFENCE OR OF NULLIFYING 
I T S  EFFECTS. 
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I1 l u s  t r a  t i o n s  

( a )  The  de fendan t  l e n t  a ca r  t o  A to d r i v e ,  
bo th  t h e  defendant  and A knowing t h e  car  
t o  be d e f e c t i v e  and dangerous.  If A d r i v e s  
t h e  c a r  the  de fendan t  i s  a n  a c c e s s o r y  t o  
t h e  o f f e n c e  of  dangerous d r i v i n g  (pa rag raph  
( 1  (b)  1. 

(b) The  defendant  so ld  a worn-out c a r  to A. He 
knew t h a t  A i n t ended  t o  d r i v e  t h e  ca r ,  but 
t hough t  t h a t  A would p u t  i t  i n  o r d e r  f i r s t .  
.\ t ook  t h e  c a r  away on  a l o r r y  b u t  l a t e r  
drove i t  a s  i t  was. The defendant  is  not  a 
p a r t y  t o  any o f f e n c e  which A may commit by 
d r i v i n g  t h e  c a r .  (Paragraph ( l ) ( b )  doe: no t  
app ly  s i n c e  t h e  de fendan t  d i d  no t  know t h a t  
,I i n t ended  t o  commit t h e  o f f ence ) .  

( c )  The  defendant  wro te  a n  a r t i c l e  d e s c r i b i n g  
ways o f  making i l l e g a l  e n t r y  i n t o  houses .  
The a r t i c l e  was h e l p f u l  f o r  b u r g l a r s ,  and 
t h e  defendant  knew t h i s ,  bu t  h i s  s o l e  purpose 
w a s  t o  w r i t e  a s a l e a b l e  a r t i c l e  f o r  pub l i ca t ion .  
A committed b u r g l a r y  u s i n g  t h e  i n fo rma t ion  

- con ta ined  i n  t h e  a r t i c l e .  The de fendan t  i s  not  
a n  accesso ry  t o  t h e  b u r g l a r y  (pa rag raph  ( 1  ) (b) 
and p r o p o s i t i o n  7 A ( 2 )  r e l a t i n g  t o  i n t e n t i o n  i n  
t h e  Working Pape r  o n  t h e  Mental Element i n  
Crime).  30 

(d) The de fendan t ,  i n  a newspaper a r t i c l e ,  declared 
t h a t  a l l  d i c t a t o r s  s h o u l d  be k i l l e d ,  and t h a t  
anyone who d i d  so dese rved  w e l l  of mankind. 
H i s  i n t e n t i o n  was o n l y  t o  cause  c o n s t e r n a t i o n  
d u r i n g  a forthcoming v i s i t  of a f o r e i g n  d i c t a t o r ,  

30. See Working Paper  No. 31. P r o p o s i t i o n  7 A ( 2 )  s p e c i f i c a l l y  
excludes l i a b i l i t y  f o r  t h e  wrongdoing o f  o t h e r s  where t h i s  
i s  "foreseen" b u t  no t  a c t u a l l y  intended. 
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( 1 )  SUBJECT TO THE FOLLOWING PARAGRAPHS, A PERSON 
IS  ACCESSORY TO AN OFFENCE BY REASON OF 
CONDUCT DESCRIBED I N  PROPOSITION 6 ONLY I F  
HE - 

( a )  INTENDS THAT THE OFFENCE BE COMMITTED; OR 

( b )  KNOWINGLY HELPS THE COlwMISSION OF THE 

OFFENCE WITH KNOWLEDGE OF THE EXTERNAL 
ELEMENTS OF THE OFFENCE AND OF ANY 
NECESSARY MENTAL STATE OF THE P R I N C I P A L ,  

AND DOES NOT ACT WITH THE PURPOSE OF PREVENTING 
THE COMMISSION OF THE OFFENCE OR OF NULLIFYING 

ITS EFFECTS. 
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b u t  he was r e c k l e s s  whether t h e  d i c t a t o r  
was murdered o r  n o t .  The d i c t a t o r  was 
murdered by a pe r son  who had read t h e  
a r t i c l e .  The d e f e n d a n t  i s  n o t  an accessory 
t o  the  murder. To make h i m  l i a b l e  i n  such 
circumstances i t  would be n e c e s s a r y  t o  
e n a c t  a s p e c i f i c  o f f e n c e  such a s  one of 
r e c k l e s s l y  i n c i t i n g  to murder. 

( e )  The defendant  l e n t  A a wrench, s u s p e c t i n g  
t h a t  he might  u s e  i t  f o r  the  pu rpose  of 
b u r g l a r y ,  b u t  n o t  b e i n g  a t  a l l  s u r e  of t h i s  

and n o t  c a r i n g  whether A used i t  f o r  burg lary  
o r  not.  The d e f e n d a n t  i s  n o t  an accessory 
to t h e  burglary.  

( f )  The defendant  a c t i n g  under t h e  o r d e r s  of the 
p o l i c e  a s s i s t e d  i n  a burglary.  H e  thought 
t h a t  t h e  p o l i c e  would be a b l e  t o  a r r e s t  h i s  
companions and r e c o v e r  t h e  p r o p e r t y .  I n  
f ac t  the  companions escaped w i t h  t h e  proceeds. 
The defendant  is  n o t  an accesso ry ,  because h e  
a c t e d  with t h e  pu rpose  of  n u l l i f y i n g  t h e  

effect  of  t h e  o f f e n c e  even though he f a i l e d  t o  
d o  so. 

Comment a r y  

Th i s  paragraph s t a t e s  t h e  f a u l t  e l emen t  requi red  f o r  
l i a b i l i t y  as a n  accessory .  I t  does no t  create l i a b i l i t y  i n  
i t s e l f ,  b u t  imposes res t r ic t iors  on  the  l i a b i l i t y  c rea t ed  by 
o t h e r  s e c t i o n s .  

Paragraph ( l ) ( a )  a p p l i e s  t o  l i a b i l i t y  as an accesso ry  
arising from b o t h  i n c i t i n g  and  he lp ing ;  b u t  paragraph ( 1 )  (b)  
a p p l i e s  o n l y  t o  cases o f  he lp ing .  

Paragraph ( 1 )  (b) r e q u i r e s  t h a t  the  a c c e s s o r y  must 
knowingly h e l p  " the  commission of t h e  offence".  Normally h e  
w i l l  h e l p  t h e  p r i n c i p a l ,  b u t  i n  some cases  the defendant m a y  
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PROPOSITION 7 

( 1 )  SUBJECT TO THE FOLLONING PARAGRAPHS, A PERSON 
I S  ACCESSORY TO AN OFFENCE BY KEASON OF 
CONDUCT DESCRIBED I N  PROPOSITION 6 ONLY I F  
HE - 
(a)  INTENDS THAT THE OFFENCE BE COMMITTED; OR 

( b )  KNOWINGLY HELPS THE COMMISSION OF THE 
OFFENCE WITH KNOWLEDGE €W THE EXTERNAL 
ELEMENTS OF THE OFFENCE AND OF ANY 
NECESSARY MENTAL STATE OF THE P R I N C I P A L ,  

AND DOES NOT ACT WITH THE PURPOSE OF PKEVENTING 

THE COMMISSION OF THE OFFENCE OR OF NULLIFYING 
I T S  EFFECTS. 
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t )v  unc t ' r ia in  who i s  t o  do t h e  a c t ,  and know o n l y  of the  
n'rongful i n t . en t ion  of  t h e  person whom he he lps ,  who may 
IiirnscIf b c  c a s t  i n  a subord ina te  role.  This i s  s u f f i c i e n t  
t o  make t h e  de fendan t  l i a b l e .  T h i s  sub-paragraph a l s o  
r c q u i r e s  t h a t  t h e  accessory must have "knowledge o f  the 
c.xtt~rna1 elements  of  t h e  offence".  Th i s  means t h a t  he must 
know t h e  f a c t s  r equ i r ed  f o r  commission of  t h e  o f f e n c e  bu t  
n o t  n e c e s s a r i l y ,  o f  cour se ,  t h a t  t h e  l a w  r e q u i r e s  them, 
s i n c e  i t  is n o t  i n t ended  here t o  d e r o g a t e  from t h e  gene ra l  
r u l e  as t o  ignorance  of  t h e  law. 

.la o f f e n c e  r e q u i r i n g  a men ta l  s t a t e  c a n n o t  be committed 
by w r e  r e c k l e s s n e s s  on the  p a r t  of an accessory.  H i s  s t a t e  
o f  mind m u s t  i n v o l v e  t h e  s p e c i f i e d  element of i n t e n t i o n  o r  
knowledge. One reason f o r  t h i s  r e s t r i c t i o n  i s  t h a t  otherwise 
thrre would be a risk of b r ing ing  w i t h i n  the  p e n a l  l a w  persons 
w!io have no s p e c i f i c a l l y  wrongful i n t e n t i o n  and who a r e  a c t i n g  
i n  t h e  o r d i n a r y  c o u r s e  of b u s i n e s s  dea l ings .  Recklessness  
may invo lve  f o r e s i g h t  of  va ry ing  degrees  of  p r o b a b i l i t y ,  and 
a person who r e f r a i n s  from making c l o s e  enquiry i n t o  t h e  

i n t e n t i o n s  o f  a n o t h e r  may t a k e  t h e  common a t t i t u d e  t h a t  the 
q u e s t i o n  i s  none o f  h i s  concern.   or example, A may Sel1-B 
an assembly h a l l  s u s p e c t i n g  b u t  n o t  knowing f o r  s u r e  t h a t  B 
i n t e n d s  t o  use  i t  f o r  i l l e g a l  gaming. Under pa rag raph  ( 1 )  h e  

i s  n o t  a pa r ty  t o  an  o f f ence  t h a t  B may a f t e r w a r d s  commit. 
The p o s i t i o n  i s  analogous t o  t h e  r u l e  f o r  h a n d l i n g  s t o l e n  
p rope r ty ,  where a c t u a l  knowledge i s  requi red  on the  p a r t  of t h e  
r e c e i v e r .  Unless  t h e  defendant  knows of  the  wrongfu l  i n t e n t  
o f  a n o t h e r  h e  i s  normally f r e e  from l i a b i l i t y  i n  r e s p e c t  of 
t h a t  wrongdoing. Any cases  t h a t  a r e  n o t  covered by the law 
r e l a t i n g  t o  a c c e s s o r i e s  a r e  b e s t  d e a l t  wi th ,  if a t  a l l ,  under 
s p e c i f i c  p r o v i s i o n s ,  such a s  those c o n t r o l l i n g  t h e  s a l e ,  
posses s ion  o r  c a r r y i n g  of  an  o f f e n s i v e  weapon. The e f f e c t  
o f  t h i s  l i m i t a t i o n  i s  shown i n  i l l u s t r a t i o n s  (d )  and ( e ) .  I t  
is  n o t  c l e a r  whether  t h e  e x i s t i n g  l aw i s  a s  narrow as  s t a t e d  
i n  the  s u b s e c t i o n ,  and i t  may be  though t  t h a t  t h e  defendant  i n  
i l l u s t r a t i o n  (d) should be i m p l i c a t e d  i n  t h e  o f f e n c e .  But t h e  
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j x s t i f i c a t i o n  f o r  t a k i n g  the  na r rower  view is  t h a t  t h e  law 
would be unduly extended i f  mere words o f  i n c i t e m e n t  made 
a person a p a r t y  t o  a n  o f f ence  committed by a n o t h e r  which 
t h e  f i r s t  d i d  n o t  p o s i t i v e l y  i n t e n d .  Extreme cases,  such a s  
r v c k l c s s  i nc i t emen t  t o  murder ( a s  i n  i l l u s t r a t i o n  ( d ) ) c a n  i f  
n c c e s s a r y  be cove red  by s p e c i f i c  l e g i s l a t i o n .  

The concluding words o f  t h e  paragraph e x c l u d e  the  
p o l i c e  informer who i n s t i g a t e s  o r  g i v e s  some k ind  of a s s i s t a n c e  
towards t h e  consummation o f  t h e  o f f e n c e ,  bu t  i n t e n d s  a l l  t h e  
time t o  f r u s t r a t e  it. I f  h i s  p l a n  miscarries and t h e  of fence  
i s  committed b e f o r e  t h e  p o l i c e  a r r i v e ,  he i s  n o t  a n  accessory.  
The reason  i s  t h a t  t h e  mental  s t a t e  r equ i r ed  f o r  h i s  l i a b i l i t y  
i s  no t  merely a mental  s t a t e  i n  r e l a t i o n  to  h i s  own immediate 
a c t i o n  b u t  t h e  mental  s t a t e  of i n t e n d i n g  t h e  commission of  t h e  
o f f e n c e  o r  a t  l e a s t  being w i l l i n g  t o  have i t  happen. I l l u s -  
t r a t i o n  (f) shows t h a t  a person a c t i n g  under t h e  i n s t r u c t i o n s  
o f  t h e  p o l i c e  may s a f e l y  t a k e  p a r t  i n  a bu rg la ry  i f  h i s  o b j e c t  
i s  t o  f r u s t r a t e  t h e  e n t e r p r i s e .  I n  t h e  absence of t h e  consent  
o f  t h e  owner he cou ld  s t i l l  t e c h n i c a l l y  be cha rged  w i t h  com- 
p l i c i t y  i n  a n  o f f e n c e  of  damage t o  p rope r ty ,  i f  t h e  burglary 
invo lved  such damage and i f  h e  d i d  n o t  expect  t h e  p o l i c e  t.0 

i n t e r v e n e  u n t i l  a f t e r  t h e  damage had been done, because i n  
t h i s  c a s e  h i s  i n t e n t i o n  would n o t  f a l l  w i t h i n  the concluding 
words of  t h e  paragraph.  S i m i l a r l y ,  a l though s u c h  a person 
would n o t  be g u i l t y  of p a r t i c i p a t i n g  i n  a robbe ry  i f  he 
expected t h e  p o l i c e  t o  a r r e s t  t h e  robbe r s ,  he would be g u i l t y  
of p a r t i c i p a t i n g  i n  an  assault forming p a r t  o f  t h e  robbery i f  
he d i d  n o t  e x p e c t  t h e  p o l i c e  t o  p r e v e n t  t h e  assaul t .  I t  i s  
o n l y  i n  t h e f t  and s i m i l a r  o f f e n c e s  t h a t  t h e  i n t e r v e n t i o n  of  
t h e  p o l i c e  a f t e r  t h e  even t  can  n u l l i f y  t h e  e f f e c t s  of the  
o f f ence .  Th i s  r e s t a t e s  t h e  e x i s t i n g  law. 

( 2 )  FOR THE PURPOSE OF PARAGRAPH ( 1 )  - 
( a )  INTENTION OR KNOWLEDGE (AS THE CASE 

MAY BE) MAY RELATE NOT ONLY TO A 
PARTICULAR OFFENCE BUT TO OFFENCES 
OF A PARTICULAR K I N D ,  THE ACCESSORY 
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LEAVING THE D E T A I L S  OF WHAT I S  TO 
BE DONE TO THE P R I N C I P A L ;  AND A 
PERSON MAY BE AN ACCESSORY TO AN 
OFFENCE WHICH, ALTHOUSH NOT THE 
OFFENCE THAT WAS PRIMARILY I N  VIEW, 
WAS ONE THAT HE INTENDED TO BE 
COMMITTED I N  CERTAIN EVENTUALITIES.  

(b )  THE ACCESSORY I S  LIABLE NOTWITHSTANDING 
THAT THE P R I N C I P A L  MAKES A MISTAKE AS 
TO THE IDENTITY O F  THE VICTIM OR OF THE 
PROPERTY AFFECTED BY THE OFFENCE, OR A 

MISTAKE AS TO THE V I C T I M  OR PROPERTY 
IYTENDED BY THE ACCESSORY TO BE AFFECTED, 

( c )  THE ACCESSORY I S  LIABLE TO THE SAME EXTENT 

AS THE P R I N C I P A L  WHERE THE INTENDED 
OFFENCE TAKES E F F E C T  ON AN UNINTENDED 

V I C T I M  OR PROPERTY, UNLESS THE P R I N C I P A L  
CONSCIOUSLY ALLOWS THE PLAN TO MISCARRY. 

I l l u s t r a t i o n s  

( a )  The de fendan t  l e n t  A oxy-acetylene a p p a r a t u s ,  
knowing t h a t  A i n t e n d e d  t o  use  i t  f o r  breaking 
i n t o  premises  or f o r  b reak ing  i n t o  s t o l e n  s a f e s  
or  f o r  some o t h e r  d i s h o n e s t  purpose. The 
de fendan t  i s  an a c c e s s o r y  t o  any s u c h  o f fence  
o f  d i s h o n e s t y  for which A uses  the  a p p a r a t u s  
(pa rag raph  ( 2 )  ( a ) ) .  (See ,  however, t h e  

l i m i t a t i o n  i n  p r o p o s i t i o n  10, p. 32) .  

(b) A s  i n  i l l u s t r a t i o n  ( a )  b u t  the d e f e n d a n t  
p o s i t i v e l y  thought  t h a t  A i n t ended  to u s e  the  
a p p a r a t u s  h imse l f ,  whereas  i n  f a c t  A pas sed  i t  
on f o r  u s e  by h i s  accomplice B. The defendant  
i s  g u i l t y  a s  an a c c e s s o r y ,  h i s  mistake being 
immaterial t o  h i s  l i a b i l i t y  under pa rag raph  

(2) ( a ) .  
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PROPOSITION 7 

( 2 )  FOR THE PURPOSE OF PARAGR<\f’tI ( I )  - 

( a )  INTENTION O R  KNOWLEDGE (i\S TllE C>\SE  
MAY BE) MAY RELATE NOT ONLY TO ,\ 

PARTICULAR OFFENCE BUT TO OFFENCES 
OF A PARTICULAR KIND,  THE /\CCESSORY 
LEAVING THE DETAILS OF WIIAT I S  TO RE 
DONE TO THE P R I N C I P A L ;  AND I\ PERSON 
MAY BE AN ACCESSORY TO AN OFFENCE 
WHICH, ALTHOUGH NOT THE OFFENCE THAT 
WAS PRIMARILY I N  VIEW, WAS ONE THAT 

HE INTENDED TO BE COklhIITTED I N  CERTAIN 
EVENTUALITIES. 

(b) THE ACCESSORY I S  L I A B L E  NOTWITHSTANDING 
THAT THE PRINCIPAL MAKES A MISTAKE AS 

TO THE IDENTITY OF THE VICTIM OR OF THE 
PROPERTY AFFECTED BY THE OFFENCE, OR A 

MISTAKE AS TO THE V l C T I M  OR PROPERTY 
INTENDED BY THE ACCESSORY TO BE AFFECTED. 

( C )  TIIE ACCESSORY I S  LIABLE TO THE SAME EXTENT 

AS THE PRINCIPAL WHERE THE INTENDED OFFENCE 
T.U(ES EFFECT ON AN UNINTENDED V I C T I M  OR 
PROPERTY, UNLESS THE PRINCIPAL CONSCIOUSLY 
ALLOWS THE PLAN TO MISCARRY. 
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( c )  The defendant  l e n t  A oxy-acetylene appa ra tus ,  
b e l i e v i n g  t h a t  he i n t e n d e d  t o  use  i t  f o r  breaking 
i n t o  premises of unknown l o c a t i o n  t o  commit t h e f t  
o f  unknown proper ty .  I n  f a c t  A used  i t  f o r  
b reak ing  i n t o  p r e m i s e s  t o  murder t h e  occupant. 
Thc defendant  i s  a n  accesso ry  t o  b u r g l a r y ,  h i s  
mi s t ake  as t o  A's p r e c i s e  i n t e n t  b e i n g  immaterial  
f o r  t h i s  purpose (pa rag raph  ( 2 ) ( a )  and the Thef t  
. \ c t  1968 s e c t i o n  9 ( 2 ) ) ,  bu t  he i s  n o t  an  accessory 
t o  murder. 

( d )  The defendant  and o t h c r s  conspired t o  rob a , 

bank. When they went t o  t h e  bank t h e  defendant 
himself c a r r i e d  no weapon, bu t  he knew t h a t  h i s  

companion had a gun w i t h  l i v e  ammunition. I n  the 
c o u r s e  of  the  robbery t h e  companion used  h i s  gun 
t o  k i l l  a bank c l e r k  who o f f e r e d  r e s i s t a n c e .  The  . .  

. .  . defendan t  i n t ended  . h i s .  companion t o  u s e  t h e  gun 
t o  k i l l  anyone.who o f f e r e d  r e s i s t a n c e .  He w i l l  
be r i g h t l y  c0nvicte.d o f  being an accesso ry  t o  
murder (paragraph ( 2 )  ( a ) )  .. 

( ( I )  \s i n  i l l u s t r a t i o n  ( d ) ,  bu t  t he  de fendan t  knew 
t h a t  a l though h i s  companion h a b i t u a l l y  c a r r i e d  
R gun f o r  s e l f -de fence  i n  gang w a r f a r e ,  he had 
neve r  used i t  i n  committing o f f e n c e s ,  and be l i eved  
t h a t  t h e  gun would n o t  b e  used f o r  t h e  robbery. 
Ile i s  no t  an accesso ry  t o  t h e  murder. 

(1') T h e  defendant  h i r e d  a n  a s s a s s i n  t o  k i l l  a named 
person .  The a s s a s s i n  k i l l e d  a n o t h e r  person ( i )  
mi s t aken ly  th ink ing  t h a t  he was t h e  named person 
o r  ( i i )  having misheard h i s  i n s t r u c t i o n s .  The 
de fendan t  i s  an  a c c e s s o r y  t o  murder i n ' e i t h e r  
e v e n t  (paragraph  ( 2 ) ( b ) ) .  I f ,  owing t o  a m i s -  
unde r s t and ing  of  h i s  i n s t r u c t i o n s ,  however 
r easonab le ,  the  p r i n c i p a l  committed a d i f f e r e n t  
k ind  o f  o f f ence ,  e.g. robbery,  t h e  defendant  would 
n o t  b e  an accesso ry  t o  t h i s .  
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PROPOSITION 7 

( 2 )  FOR THE PURPOSE OF PARAGRAP11 ( 1  ) - 

( a )  INTENTION OR KNOWLEDGE (,\S 'PIIE C:\SE 
M.iY BE) MAY REL/\TE NOT ONLY TO ;\ 

PARTICULAR O F F E N C E  i3u'r TO OFFI.:N(:I.:S 

LEAVING 'rliE D r r , \ I L s  OF wii\*r I S  Fro H E  

DONE TO THE t J R I N C I P . \ L ;  AND . \  1'F:KSON 

OF <\ P.\RTICUL.\R KIND, TIIF: .\CCI<SSORY 

MAY BE /W ;\CCESSOKY TO .U! OFFENCI.: 
WIIICH, :\LTIIOIGlI N O T  TIIE OFFENCE TIl.\T 
WAS P R I M \ R I L Y  IN V I E W ,  K \ S  ONE nivr  

EVENTUALTT CES. 
IIE INTENDED TO BE COhll\.IlT'rEU I N  CKRT:\[N 

( b )  THE ACCESSORY I S  LI , IBLE NOT\VITIlSTXNDLNG 

T4t\T TIIE PRINCIPAL MliKES 4 MISTIKE AS 

TO THE IDENTITY OF THE VICTIM OR OF THE 
PROPERTY AFFECTED BY THE OFFENCE, OR A 

MISTAKE AS TO THE V I C T I M  OR PROPERTY 

INTENDED BY THE ACCESSORY TO BE AFFECTED. 

( C )  THE ACCESSORY I S  LIABLE TO THE S.\ME EXTENT 
AS THE PRINCIPAL WIfEKE TllE 1NTI;NDED OFFICiNCE 
T.\KES EFFECT ON AN UNCNTENDEIJ VICTTSI OR 
PROPERTY, UNLESS TfIE I'K INC [P.\L CONSC IOIJS LY 
I\LLOWS T I l E  PL:\N TO MLSC.AKKY. 
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( 8 )  A,  wish ing  t o  k i l l  h i s  w i f e ,  c o n s u l t e d  t h e  
d e f e n d a n t ,  who a d v i s e d  him t o  g i v e  h e r  a 
poisoned apple .  T h i s  A d i d ,  bu t  h i s  w i f e  
immediately passed t h e  a p p l e  t o  h i s  c h i l d .  
A d i d  n o t  wish t o  r e v e a l  h i s  wicked i n t e n t i o n ,  
and watched t h e  c h i l d  e a t  t h e  a p p l e  and die.  
T’.ie defendant  i s  n o t  a n  accessory t o  t h e  
murder,  s i n c e  A c o n s c i o u s l y  allowed t h e  plan 
t o  miscarry31 (pa rag raph  (2) ( c ) )  

Comment a ry  

The r u l e  i n  paragraph ( 2 ) ( a )  t h a t  t h e  de fendan t  need 
o n l y  i n t e n d  t h e  k ind  o f  o f f ence ,  o r  know t h e  k i n d  of of fence  
t h a t  i s  in t ended  by h i s  accomplice,  when he l e a v e s  t h e  d e t a i l s  
t o  t h o s e  accomplices ,  i s  suppor t ed  by c a s e  such as B a i t ~ b r i d g e . ’ ~  

The second l imb of  p.aragraph (2) ( a )  c o n c e r n s  i n c i d e n t a l  
o f f ences .  Th i s  i s  in t ended  t o  s t a t e  t h e  r u l e  d e r i v e d  from t h e  
c a s e s  on t h e  un in tended  use  o f  weapons ( i l l u s t r a t i o n  (d) ) .  

Paragraph (2) (b) a p p l i e s  t o  a c c e s s o r l e s  t h e  usua l  r u l e s  
as  t o  mis t ake  of  v i c t i m  o r  p r o p e r t y ,  and i t  e s t a b l i s h e s  a -  
s i m i l a r  r u l e  f o r  a misunderstanding by t h e  p r i n c i p a l  of  h i s  
i n s t r u c t i o n s .  There seems t o  be  no a u t h o r i t y  a t  p r e s e n t  on t h e  
l a t t e r  poin t .  

Paragraph (2) (c)  a p p l i e s  the law of t r a n s f e r r e d  
1 i n t e n t i o n  and r e a f f i r m s  t h e  d e c i s i o n  i n  Saunders and Archer? 

31. Saunders and Archer  (1575) 2 Plowden 473. T h i s  may seem 
t o  be a s t a r t l i n g  r e s u l t ,  b u t  t h e  s i t u a t i o n  i s  r e a l l y  no 
d i f f e r e n t  f rom t h a t  i n  which t h e  p r i n c i p a l  d e l i b e r a t e l y  
changes h i s  p l a n  and commits an offence which t h e  accesso ry  
neve r  i n t e n d e d  t o  be committed. The de fendan t  i n  the  
i l l u s t r a t i o n  w i l l ,  o f  c o u r s e ,  be  a n  a c c e s s o r y  t o  t h e  
at tempted murder  of  A ’ s  w i f e .  

32. [ I9601 1 Q.B. 129. 
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(3 )  WIERE AN OFFENCE I S  COMMITTED RECKLESSLY 
I T  I S  S U F F I C I E N T  FOR THE L I A B I L I T Y  OF AN 

;\CCESSORY THAT HE KNOWS OF THE RECKLESSNESS 
OF THE PERSON WHOM HE I N C I T E S  OR HELPS.  

11 l u s t r a t i o n  - 

X committed d e c e p t i o n  by r e c k l e s s n e s s  and the  
de fendan t ,  having t h e  same knowledge a s  A, h e l p e d  
h i m  by preparing t h e  f a l s e  s t a t e m e n t s  which A 
used. T h e  de fendan t  i s  an  a c c e s s o r y  t o  A ' s  o f f e n c e .  

C o m e  n t a ry 

I t  was pointed o u t  i n  t h e  commentary on pa rag raph  ( 1  

t h a t  r e c k l e s s n e s s  i s  n o t  g e n e r a l l y  s u f f i c i e n t  t o  make a p e r s o n  
an  accessory .  However, t h e  p r e s e n t  s u b s e c t i o n  in t roduces  l i a -  
b i l i t y  where the  p r i n c i p a l  i s  r e c k l e s s  and the  de fendan t  i n c i t e s  
o r  h e l p s  h i m  knowing h i s  s ta te  of mind. Here t h e  accessory h a s  
f u l l  knowledge o f  a l l  the  e l emen t s  of the  o f f e n c e  t h a t  a r e  known 
t o  t h e  p r i n c i p a l  and a l s o  knows t h e  p r i n c i p a l ' s  s t a t e  of mind. 
To deny l i a b i l i t y  i n  t h i s  c a s e  would probably b e  regarded as  
t o o  narrow a view o f  t h e  law. 

(4) A PERSON MAY BE AN ACCESSORY TO AN OFFENCE O F  

NEGLIGENCE OR OF S T R I C T  L I A B I L I T Y  ONLY WHEN HE 
KNOWS OF THE EXTERNAL ELEMENTS OF THE OFFENCE, 
BUT MAY BE AN ACCESSORY TO MANSLAUGHTER I F  HE 
HAS THE FAULT ELEMENT APPROPRIATE TO THAT 
OFFENCE. 

I l l u s t r a t i o n s  

( a )  Three persons engaged i n  t a r g e t  p r a c t i c e  i n  
a f i e l d ,  n e g l i g e n t l y  f a i l i n g  t o  t a k e  proper 
p r e c a u t i o n s  t o  p r e v e n t  i n j u r y  to  others l i v i n g  
i n  t h e  v i c i n i t y .  A s h o t  f i r e d  by  one of the  
p a r t y  ( i t  i s  n o t  known which) k i l l e d  a person 
i n  h i s  garden nearby.  A l l  t h r e e  a re  g u i l t y  O f  

n e g l i g e n t  homicide (manslaughter) .  
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PROPOSITION 7 

(4) A PERSON MAY BE AN ACCESSORY TO A N  OFFENCE 
OF NEGLIGENCE OR OF S T R I C T  L I A B I L I T Y  ONLY 
WHEN HE KNOWS OF THE EXTERNAL ELEiVIEN'rS OF 
THE OFFENCE, BUT MAY BE AN r\CCESSORY TO 
WLNSLAUGHTER I F  HE HAS TIIE F,\UL'r ELEMENT 

APPROPRIATE TO THAT OFFENCE. 



(b) Two persons agreed e x p r e s s l y  o r  by mutual  
unde r s t and ing  t o  race t h e i r  c a r s  on  t h e  
highway. Both d rove  w i t h  gross n e g l i g e n c e ,  
and A ,  a p e d e s t r i a n ,  was k i l l e d  by one  of 
them ( i t  is  n o t  known which). Both a r e  
g u i l t y  of n e g l i g e n t  homicide (manslaughter) .  
The p a r t i c i p a n t s  i n  a r a c e  con templa t e  t h a t  
each  compe t i to r  w i l l  proceed a s  f a s t  as he 
can ,  and ag ree ing  t o  race amounts t o  
encouragement of t h i s  conduct,  which i n  the  
c i r cums tances  w a s  n e g l i g e n t .  33 

( c )  A ,  d r i v i n g  a c a r ,  p a s s e d  B. B,  a n g e r e d  by 
t h i s ,  a c c e l e r a t e d  t o  p a s s  A, and t h u s  a kind 
of  compe t i t i on  developed between t h e  t w o  

d r i v e r s ,  and each d r o v e  a t  a n e g l i g e n t  speed. 
A p e d e s t r i a n  w a s  k i l l i n g  by one o f  the  d r i v e r s ,  
i t  is  n o t  known which. Only t h e  d r i v e r  who 
k i l l e d  t h e  p e d e s t r i a n  i s  g u i l t y  of n e g l i g e n t  
k i l l i n g ,  and s i n c e  h i s  i d e n t i t y  c a n n o t  be 
e s t a b l i s h e d  n e i t h e r  d r i v e r  can b e  conv ic t ed  of  
manslaughter.  N e i t h e r  p a r t y  i n t e n d e d  t h e  o t h e r  
t o  d r i v e  f a s t .  Knowingly causing a n o t h e r  person 
t o  do  a n  ac t  is  n o t  s u f f i c i e n t  t o  c o n s t i t u t e  
i n c i t e m e n t  t o  do it. 34 

Commentary 

Paragraph ( 1 )  , which s t a t e s  t h e  mental  element for complicity, 
i s  expressed t o  be s u b j e c t  t o  the l a t e r  paragraph. The p r e s e n t  
paragraph,  t h e r e f o r e ,  e s t a b l i s h e s  and except ion t o  the  p r i n c i p l e  
of paragraph ( 1 ) .  I n  t h e  case of o f f e n c e s  o f  neg l igence  o r  
s t r i c t  l i a b i l i t y  t h e  c o u r t s  have  fol lowed a p p a r e n t l y  incon- 
s i s t e n t  l i n e s  of reasoning. On t h e  one hand a l i n e  of cases  

33. See Swinda l l  (1846) 2 C & K .  230.  
3 4 .  See Mastin (1834) 6 C 81 P. 396. 



PROPOSITION 7 

(4) A PERSON MAY B E  AN ACCESSORY To AN OFFENCE 
OF NEGLIGENCE OR OF S T R I C T  L I A B I L I T Y  ONLY 
WLIEN HE KNOWS OF TtIE EXTERNAL ELEMENTS OF 
TfIE OFFENCE, BUT MAY BE AN ACCESSORY TO 
MANSLAUGHTER I F  HE HAS TtIE FAULT ELEMENT 

APPROPRIATE TO THAT OFFENCE. 
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( . s L ; i b l i s l i e s  t h a t  an accesso ry  must know a l l  t he  f a c t s ,  even 
i n  o f f c n c e s  o f  s t r i c t  l iabil i t ;? On t h e  o t h e r  hand, i t  is  
wc.11  recognised t h a t  manslaughter  c a n  b e  committed by s e v e r a l  
pc'rsons who commit a common a c t  of neg l igence ,  a s  i n  i l l u s -  
t r i i t i o n s  ( a )  and (b)  , even though o n l y  one of t h e m  i s  t h e  
p r i n c i p a l .  I t  i s  c l e a r ,  t h e r e f o r e ,  t h a t  i n  mans laugh te r  t h e  
accesso ry  need n o t  know a l l  t h e  f a c t s ,  e.g. t h e  p re sence  of 
t h e  p e d e s t r i a n  who i s  i n j u r e d .  Pe rhaps  t h e  d i s t i n c t i o n  i s  
b:?tween manslaughter ,  which r e q u i r e s  neg l igence ,  and of fences  
of s t r i c t  l i a b i l i t y ,  which do no t .  But i f  a n  o f f e n c e  of 
neg l igence  does n o t  r e q u i r e  knowledge, i t  would seem t o  fo l low 
- a f o r t i o r i  t h a t  an  o f f e n c e  of  s t r i c t  l i a b i l i t y  s h o u l d  not.  A 
p r a c t i c a l  d i s t i n c t i o n  between t h e  two l i n e s  of  a u t h o r i t y  i s  
t h a t  i n  t h e  manslaughter  cases. a l l  t h o s e  concerned commit 
i d e n t i c a l  ac t s  o f  neg l igence  a t  s u b s t a n t i a l l y  t h e  same time 
and i n  each o t h e r ' s  presence,  w h i l e  i n  t h e  s t r i c t  l i a b i l i t y  
c a s e s  t h e  a l l e g e d  accesso ry  i s  i n  a more remote r e l a t i o n s h i p  
t o  t h e  p r i n c i p a l ,  for  example where a v e t e r i n a r y  surgeon who 
n e g l i g e n t l y  c e r t i f i e s  meat as f i t  for sa le  when i t  i s  no t  i s  
accesso ry  t o  a b u t c h e r  charged w i t h  se l l ing  food u n f i t  f o r  
human consumption. Even t h i s  d i s t i n c t i o n  i s  n o t  convincing,  
because t h e  v e t e r i n a r y  surgeon i n  t h e  case  p u t  is  mora l ly  t h e  
r e s p o n s i b l e  p a r t y ,  n o t  t h e  b u t c h e r  who se l l s  i n  r e l i a n c e  on 
t h e  p r o f e s s i o n a l  c e r t i f i c a t e .  The re  is  no obv ious  reason why 
a s t r i c t e r  c r i t e r i o n  should b e  a p p l i e d  t o  t he  b u t c h e r  than t o  
h i m .  

Perhaps t h e  b e s t  reason f o r  t h e  d i s t i n c t i o n  i s  t h a t  
manslaughter  i s  a crime with s e r i o u s  consequences,  being 
e s t a b l i s h e d  f o r  t h e  p r e s e r v a t i o n  o f  l i f e ,  and i t  i s  f o r  t h i s  

r ea son  made an  e x c e p t i o n  t o  t h e  g e n e r a l  ru le .  The same reason- 
i n g  would apply t o  t h e  crime o f  c a u s i n g  dea th  by  dangerous 
d r i v i n g ,  i f  t h a t  crime con t inues  t o  e x i s t .  The pa rag raph  
assumes t h a t  mans laugh te r  by n e g l i g e n c e  con t inues  t o  form p a r t  
of t h e  law. F u r t h e r  c o n s i d e r a t i o n  o f  t h e  law r e l a t i n g  t o  
o f f e n c e s  a g a i n s t  t h e  person may pe rhaps  r e s u l t  i n  a change of  
t h e  law i n  r ega rd  t o  t h i s  o f f ence .  I t  may t h e n  be poss ib l e  t o  

3 5 .  F e r  uson v. Weaving [ I 9 5 1 1  1 K . B .  814; C a r d n e r  v. Akeroyd r r -  Q.B. 7 4 3 .  
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do wi thou t  t h e  p r e s e n t  q u a l i f i c a t i o n  t o  t h e  g e n e r a l  r u l e .  

Sub jec t  t o  t h e  above the  pa rag raph  c o n t i n u e s  t h e  
common law r u l e  f o r  a c c e s s o r i e s  t o  o f f e n c e s  of  n e g l i g e n c e  and 
of s t r i c t  l i a b i l i t y ,  namely t h e  r u l e  r equ i r ing  t h e  accessory 
t o  have known the  f a c t s .  Where a c r ime  o f  n e g l i g e n c e  can be 
committed by s p e c i f i e d  n e g l i g e n t  conduc t  w i thou t  r e q u i r i n g  a 
harmful r e s u l t ,  a person can be a n  accesso ry  t o  t h e  crime 
uyde r  t h e  paragraph i f  he knows a l l  t h e  f a c t s  n e c e s s a r y  t o  
c o n s t i t u t e  neg l igence  i n  t h e  p r i n c i p a l .  Such knowledge w i l l  
a lmos t  i n e v i t a b l y  i n f e c t  him w i t h  t h e  negl igence.  

( 5 )  A PERSON I S  4N ACCESSORY TO AN OFFENCE OF 
ATTEMPT OR INCITEMENT ONLY I F  HE HAS THE 
MENT.-\L STATE REQUIRED FOR THE OFFENCE THAT 
I S  ULTIWTELY I N  VIEW. 

I l l u s t r a t i o n  

A wished t o  murder B by poisoning and  asked the  
de fendan t  to  he lp  him. The de fendan t ,  i n  o r d e r  t o  
f r u s t r a t e  t h e  o f f e n c e ,  gave  A a h a r m l e s s  powder 
which A p u t  i n t o  B ' s  coffee b e l i e v i n g  i t  t o  be a 
d e a d l y  poison. A i s  g u i l t y  of a t t empted  murder, 
b u t  t h e  de fendan t  is  n o t  an accessory t o  t h e  
a t t e m p t  . 

PROPOSITION 8 

A PERSON DOES NOT BECOME AN ACCESSORY TO AN OFFENCE 
I F  THE OFFENCE I S  SO DEFINED THAT HIS CONDUCT I N  I T  
I S  INEVITABLY INCIDENTAL TO ITS COMMISSION AND SUCH 
CONDUCT I S  NOT EXPRESSLY PENALISED. 

I l l u s t r a t i o n s  

( a )  A law makes i t  a n  o f f e n c e  t o  have  sexual  
i n t e r c o u r s k  w i t h  a g i r l  under s i x t e e n ,  and h e r  
consen t  i s  no d e f e n c e  (Sexual Of fences  Act 1956 
s e c t i o n s  5 and 6 ) .  The de fendan t  had sexual 
i n t e r c o u r s e  w i t h  a g i r l  under s i x t e e n  a t  h e r  
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PROPOSITION 8 

A PERSON DOES NOT BECOME AN ACCESSORY TO AN 
OFFENCE I F  THE OFFENCE I S  SO DEFINED THAT H I S  
CONDUCT I N  I T  I S  INEVITABLY INCIDENTAL TO I T S  

COMMISSION AND SUCH CONDLJCT I S  NOT EXPRESSLY 
PENALISED. 
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i n s t i g a t i o n .  The g i r l  is  n o t  an a c c e s s o r y  
t o  t h e  o f  fence.  36 

(b)  A law make i t  an o f f e n c e  t o  g ive  an obscene 
pcrformance. S p e c t a t o r s  a t  t h e  performance 
wlio have pa id  f o r  admission a r e  no t  accesso-  
ries t o  the  of fence .  

( c )  A law makes i t  an o f f e n c e  t o  s e l l  c e r t a i n  
goods wi thou t  a l i c e n c e ,  b u t  not t o  buy from 
a person who has no l i c e n c e .  The d e f e n d a n t  
bought such  goods knowing o f  t he  law and know- 
i n g  t l i a t  the  s e l l e r  had no l i c e n c e ;  h e  a l s o  
used p(’r’suasion on t h e  s e l l e r  to i n d u c e  him t o  
s e l l .  The defendant  is  no t  a p a r t y  to  t h e  
o r r C I I ~  e .  

English l a w  a t  p re sen t  a p p l i e s  t h i s  r u l e  o n l y  where t h e  
o t h e r  p a r t y  i s  a v i c t i m  of t he  o f f e n c e ,  the  law h a v i n g  been 
piisscd f o r  h i s  o r  h e r  p r o t e c t i o n ,  a s  i n  i l l u s t r a t i o n  ( a ) .  
\ I  though this a p p l i c a t i o n  of  t he  r u l e  has  never  been  ques t ioned ,  
o.if! u f  t he  few i n s t a n c e s  of  i t  i n  t h e  Law Reports  i s  t h a t  i n  
i l l u s t r a t i o n  ( a ) .  O the r s  can be imagined. F o r  exaniple,  i t  i c .  
an o f f e n c e  t o  keep an o l d  persons’ home without  a l i c e n c e ;  t h i s  
law is  e v i d e n t l y  e s t a b l i s h e d  f o r  t h e  p r o t e c t i o n  o f  o l d  person!;, 
a n d  an  o ld  person who knowingly r e s i d e s  i n  an u n l i c e n s e d  honie 
would no t  be an  a c c e s s o r y  t o  t h e  o f f e n c e  of keeping t h e  homc!. 

I 
I 

~ 

The p r e s e n t  law r e l a t i n g  t o  b e i n g  an a c c e s s o r y  to obscene 
pcrformances ( i l l u s t r a t i o n  ( b ) )  i s  n o t  c l e a r .  I n  Wilcox v. 
J e f f e 1 - 1 ~ ~  i t  was h e l d  t h a t  a person who pa id  f o r  admission t o  
an  i l l e g a l  performance ( i l l e g a l  because  i n  breach of an  a l i e n ’ s  
c o n d i t i o n  of e n t r y  t o  t h e  United Kingdom) was g u i l t y  of  a b e t t i n g  
i t ,  t h e  payment b e i n g  ( i n  the  c i r cums tances )  an  encouragement. 

i 

36. T y r r e l l  [1894] 1 Q.B.  710. 
37. [ I9511 1 A l l  E.R. 464. [See  Law Commission I n t r o d u c t i o n ,  

PP. (9)-(11) above]. 
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‘rlwre sccms t o  he no i n s t a n c e  o f  t h e  s p e c t a t o r s  of a n  obscene 
porforinancc b r ing  prosecuted on t h i s  ground,  and i t  might be. 
arguc,d t h a t  thc’y cou ld  not  be c o n v i c t e d  of  a b e t t i n g  because 
1 I i c  l i i w  of ohrcc’nity is intended f o r  t h e i r  p r o t e c t i o n .  No 
c l o i i l ) t  t l i c .  I ; i w  o f  ol).;c(’riity has : i t l t l i t ional  o b j e c t s  i n  view 
( [ . t i ( >  ()i’otc’ctioii o f  pu l ) I ic  mora ls )  , b u t  so has t h e  l a w  aga ins t  
~ t ~ ~ i i ~ i l  iiiLercoirrse witli g i r l s  unde r  s i x t e e n ,  and h e r e  i t  i s  
010;ir  t 1 i . i ~  the. g i r l  wlio i s  t h e  pe r son  immediately “corrupted” 
t 1 o t . i  r iot , i t ) o t  ( t i ( >  o f f (*nce .  T o  a p p l y  the  law o f  o b s c e n i t y  
;i:<.i i i i s t  Llios(, wlio knowingly w i t n e s s  i i r i  obscene p l a y  o r  
ktiowingl,) buy i i i i  ot)sci>rie book would x r e a t l y  extend t h e  l a w .  

T l i t .  propos.itiori i s  ad;iptcstl from s e c t i o n  2.06 ( 6 )  ( b )  of  the 
\rii(>rir:iri Law I i i 5 t i  t u t e ’ s  hlodel Penal Code. The j u s t i f i c a t i o n  
for. t l i v  r u l c  is t.hat a c r imina l  of t ’ence  should n o t  be c rea ted  
by iiiipl i c a t i o n .  

Tf i t  i s  acceptc’tl t h a t  a l a w  aimed a g a i n s t  s e l l e r s  
should not  apply t o  buyers ,  i n  t h e  absence  of  e x p r e s s  words, 
i t  must fo l low t h a t  t h e  buyer i s  f r e e  from l i a b i l i t y  even 
though he took thc i n i t i a t i v e  i n  a s k i n g  t h e  s e l l e r  t o  se l l .  
F u r  i t  would he absu rd  i f  t he  buyer’s  l i a b i l i t y  depended on 
t h e  ([uc’stion wlio in i t i a to t f  t h e  t r a n s n c  t i on .  A 1  though the ru le  
s ( ’ (ms  on t h e  whole t o  tie l u s t i f i a h l e ,  .it c r e a t e s  c e r t a i n  
( 1  i f f  i c u l  t i es .  E t  may seeiit somewhat anomalous t o  exempt the 
t ) c i J i x r  froiii liiil)ilit , .y i n  t h e  c a s e  p u t ,  when o t h e r  pe r sons  who 
(sncoi.iriige the  t r a n s a c t i o n  (not  b e i n g  p a r t i e s  t o  i t )  a r e  g u i l t y  
i i s  iiccc.ssories, Ilowever,  i t  i s  u n l i k e l y  t h a t  o t h e r  persons 
would in  p r a c t i c e  i n c i t e  the s r l l t ~ r  u n l e s s  they had some 
i n d i r e c t  i n t e r e s t  i n  h i s  committing t h e  of fence .  

PROPOSITION 9 

A PERSON WHO HAS INCITFD OR GIVEN HELP TOWARDS THE 

COMMISSION OF AN OFFENCE I S  NOT GUILTY \S AN ACCESSORY 
I F  H E  GENUINELY WITHDRAWS FROM PARTICIPATION I N  TIME 
TO MAKE I T  POSSIBLE FOR THE OFFENCE NOT TO B E  COMMITTED, 

AND EITHER - 
( a )  COMMUNICATES H I S  WITHDRAWAL TO THE P R I N C I P A L ,  

OR TO ONE OF THEM I F  THERE ARE MORE THAN ONE; OR 
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PROPOSITION 9 

A PERSON WHO HAS INCITED OR GIVEN HELP 
TOWARDS TIlE COMMISSION OF AN OFFENCE I S  
NOT GUILTY AS AN ACCESSORY I F  ilE GENLJINELY 
WITHDRAWS FROM PARTICIPATION I N  TIME TO 

MAKE I T  POSSIBLE FOR THE OFFENCE NOT TO BE 
COMMITTED. AND EITHER - 

(a)  COMMUNICATES H I S  WITHDRAWAL TO THE 

P R I N C I P A L ,  OR TO ONE O F  THEM I F  THERE 
ARE MORE THAN ONE; OR 

( b )  TAKES REASONABLE S T E P S  I N  AN ENDEAVOUR 
TO PREVENT THE OFFENCE BEING COMMITTED. 
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( b )  TAKES REASONABLE STEPS I N  AN ENDEAVOUR TO 
PREVENT THE OFFENCE B E I N G  COMMITTED. 

I l l u s t r a t i o n s  

The de fendan t ,  i n  pursuance of an agreement w i t h  two 
accomplices t h a t  a c e r t a i n  warehouse shou ld  be broken  i n t o  
and goods s t o l e n  from i t ,  procured a p l a n  of the  p remises  which 
he gave t o  h i s  accomplices.  The d e f e n d a n t  then d e c i d e d  not t o  
p a r t i c i p a t e  any f u r t h e r ,  and t o  have no th ing  t o  do w i t h  the 
o f f e n c e  o r  i t s  proceeds.  T h e r e a f t e r  - 

He informed one o r  both of  t h e  accomplices ,  
who n e v e r t h e l e s s  proceeded w i t h  the o f f e n c e .  
The d e f e n d a n t  i s  no t  an accesso ry  t o  t h e  offence.  

The day be fo re  the  o f f e n c e ,  by anonymous 
t e l ephone  c a l l ,  he informed t h e  owner o f  the 
warehouseof t h e  proposed offence.  H e  is  n o t  
an accessory.  

He n e i t h e r  t o l d  t h e  accomplices  no r  gave  any 
warning o f  the proposed o f fence .  He i s  a n  
accesso ry  t o  the  o f f ence .  

I t  seems t h a t  a t  p r e s e n t  a n  accomplice can withdraw 
from a p l o t  by g i v i n g  c l e a r  n o t i c e  t o  h i s  corn pan ion^,^^ and 
t h i s  r u l e  is  h e r e  pe rpe tua ted ,  w i t h  s l i g h t  m o d i f i c a t i o n .  

The a u t h o r i t i e s  do no t  e x p l i c i t l y  c o n s i d e r  whether  an 
accomplice may withdraw n o t  merely a f t e r  using words o f  i n c i t e -  
ment b u t  a f t e r  p rov id ing  p o s i t i v e  a s s i s t a n c e  towards ca r ry ing  
o u t  a crime. Nor i s  t h e r e  a u t h o r i t y  f o r  the  p a r t  o f  t h e  r u l e  
s t a t e d  i n  paragraph (b). But i t  seems l o g i c a l  t o  r e g a r d  the  
genuine t e r m i n a t i o n  of p a r t i c i p a t i o n  as the  v i t a l  f a c t o r  and 
t h e  m a n i f e s t a t i o n  of t h i s  r a t h e r  a s  e v i d e n t i a l .  The view taken 
here i s  t h a t  the  law should g i v e  a r easonab le  encouragement to  

38.  C r o f t  [ 1 9 4 4 ]  K.B. 295;  F l e t c h e r  [ I 9 6 2 1  C r i m .  L.R. 551. 
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i i i i  acconiplice t o  withdraw,  provided he  does  s o  g e n u i n e l y .  I t  
~WIIIS, however, t h a t  t h e r e  should be some ready r u l e  of  thumb 
11. wliich t h e  g e n u i n e s s  of il withdrawal  may be t e s t e d .  The p o l i c y  
L i ~ ! t i i n t l  t h e  two t e s t s  advanced i s  t h a t  t h e  person withdrawing must 
( lo something t o  p reven t  t he  commission of  the  o f f e n c e .  He may 
(>i t l ic>r  inform t h e  p r i n c i p a l  i n  t h e  o f f e n c e  o f  t h e  end of h i s  
p i r t  i c i p i t i o n ,  s i n c e  t h i s  may i n h i b i t  t h e  p r i n c i p a l  f rom con- 
t i i i u i i i g .  o r  tie may t a k e  rcsasonat)Le s t e p s  i n  due t i m e  i n  an e f f o r t  
t o  jirc.vent tho o f f e n c e .  

\1 thougli ;I defendan t  can t a k e  advantage of t h e s e  p r o v i s i o n s ,  
t , l I i j  does  riot n e c e s s a r i l y  mean t h a t  he w i l l  e scape  a l l  c r imina l  
I i t i l r i  I i t y  f o r  what he has  done. IIiS r e s p o n s i b i l i t y  w i l l ,  howev?r, 
I I C  cli:riigi!d from tha t  o f  a p a r t y  t o  t h e  o f f ence  t o  t h a t  of one 
giri 11) of  incitvinent o r  conspiracy.  :\t p resen t  he  cannot  be 
c~.)ri\-i(:tc'd of e i t h e r .  o f  t hese  l a t t e r  two o f fences  u n l e s s  s o  
(:Iitirgc~d: i t  w i l l  bt,  f o r  c o n s i d e r a t i o n  i n  o u r  examina t ion  of 
iriclionte crirncs wticther t h e r e  shou ld  be  a p rocedura l  provis ion t o  
a l l o w  c o n v i c t i o n  f o r  i nc i t emen t  o r  consp i r acy  on a charge of 
carnniitting the  m&in o f f e n c e ,  where t h e  accused e s t a b l i s h e s  the 
d e  f chnce of  w i  t t i t1 rawal . 
PROPOSITION 1 0  

IV'IERE ,\ PRINCtPAL I S  HELPED I N  THE COMMISSION OF MORE 
TI1.W ONE OFFENCE B Y  A SINGLE ACT OF HELP, THE ACCESSORY 
lV1IO \FFORI)EL) Til \T IIELI' SI1 \ L L  NO'T, .,\FTER lI\VING BEEN 
CONVICTED OF ONE OR MORE OF SUCH OFFENCES, B E  CONVICTED 

OF r\NOI'lIER OF SUCII OFFENCES OF EQUAL OR LESSER GRAVITY. 

11 l u s  t r a t i o n  

The de fendan t  l e n t  A a c a r ,  knowing t h a t  A i n t ended  to  
commit one o r  more b u r g l a r i e s  w i t h  i t s  a i d .  A committed 
two b u r g l a r i e s .  The de fendan t  may be c o n v i c t e d  of both 
t h e s e  crimes, b u t  he cannot  be conv ic t ed  o f  t h e  one o f f e n c e  
on one o c c a s i o n  and o f  t h e  o t h e r  on a l a t e r  occas ion .  I t  
makes no d i f f e r e n c e  whether o r  n o t  t he  o r d e r  o f  the cha rges  
a g a i n s t  t h e  de fendan t  i s  t h e  same a s  t h e  o r d e r  i n  which 
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PROPOSITION 10 

WHERE A PRINCIPAL I S  HELPED I N  THE COMMISSION OF 
MORE THAN ONE OFFENCE BY A SINGLE ACT OF IfELP, THE 
ACCESSORY WHO AFFORDED THAT HELP SHALL NOT, AFTER 
HAVING BEEN CONVICTED OF ONE OR MORE OF SUCH OFFENCES, 

B E  CONVICTED OF ANOTHER OF SUCH OFFENCES OF EQUAL OR 
LESSER GRAVITY. 
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39 the crimes were committed. 

Commentary 

This  p r o p o s i t i o n  remedies a s i t u a t i o n  which might 
t h e o r c t i c a l l y  a r i s e  under  t h e  e x i s t i n g  law. I t  seems wrong 
t h a t  a person s h o u l d  be s u b j e c t  t o  a n  i n d e f i n i t e  ser ies  of  
c o n v i c t i o n s  where he h a s  l e n t  something t h a t  can  b e  used f o r  
a s e r i e s  of  o f f e n c e s ,  and p a r t i c u l a r l y  so i f  he has  merely 
g i v e n  i n f o m a t i o n  of use  f o r  t h e  commission of cr ime,  f o r  
w!iereas he may sometimes be a b l e  to  ge t  a m a t e r i a l  o b j e c t  
back he can h a r d l y  e v e r  undo t h e  e f f e c t  of  i n f o r m a t i o n  once 
communicated. 

The problem ar ises  because of the  t h e o r y  t h a t  an 
a c c e s s o r y  is  i m p l i c a t e d  i n  each s e p a r a t e  crime t h a t  he  i n c i t e s  
o r  h e l p s ,  T h i s  t h e o r y  perhaps c rea tes  no i n j u s t i c e  where t h e r e  
is  i n c i t e m e n t ,  s i n c e  t h e  i n c i t e r  c a n  a t  any t i m e  e scape  l i a b i l i t y  
f o r  t h e  f u t u r e  by u s i n g  words n u l l i f y i n g  t h e  e f f e c t  o f  h i s  

i n c i t e m e n t  ( p r o p o s i t i o n  9 ) .  But c a n c e l l a t i o n  is h a r d l y  p o s s i b l e  
where a person becomes a p a r t y  by a n  ac t  of a s s i s t a n c e  which i n  
i t s  n a t u r e  i s  c a p a b l e  o f  c o n t r i b u t i n g  t o  a number of of fences ,  
a s  where he i n s t r u c t s  a po i sone r  i n  t h e  f a t a l  d o s e  of a po ison ,  
o r  se l l s  a b u r g l a r  a housebreaking t o o l .  I n  t h e s e  c a s e s  i t  is  
j u s t  t o  regard  t h e  accesso ry  a s  h a v i n g  i n  e f f e c t  committed o n l y  
one wrongful a c t ,  and n o t  t o  use  a g a i n s t  h i m  t h e  f i c t i o n  of a 
m u l t i p l i c i t y  o f  a c t s .  H e  i s ,  t h e r e f o r e ,  given a s p e c i a l  de fence  
o f  a u t r e f o i s  c o n v i c t .  

The  p r o p o s i t i o n  a l lows  t h e  accesso ry  t o  be convicted o f  
s e v e r a l  of t h e  crimes on a single occasion.  I t  i s  o f t e n  wise 
t o  procure the  c o n v i c t i o n  of  a d e f e n d a n t  on t w o  cha rges  and t o  
s e n t e n c e  c o n c u r r e n t l y  f o r  both,  because  of  t h e  r i s k  t h a t  one of 

39. The dange r  o f  the p r o s e c u t i o n  making i n e q u i t a b l e  use O f  t h i s  
p r o p o s i t i o n  d e l i b e r a t e l y  t o  s e c u r e  subsequent  conv ic t ions  
f o r  o f f e n c e s  o f  g r e a t e r  g r a v i t y  though they knew Of the 
o f f ences  when f i r s t  i n d i c t i n g  f o r  the l e s s e r  o f f ences  would 
be m e t  by the  a t t i t u d e  of t h e  cour t s .  
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PROPOSITION 10 

WHERE A PRINCIPAL IS  IIELPED I N  THE COMMISSION OF 

MORE THAN ONE OFFENCE BY A SINGLE ACT OF IIELP, 
THE ACCESSORY WHO AFFORDED THAT HELP SlIhLL NOT, 
AFTER HAVING BEEN CONVICTED OF ONE OR MORE OF SUCH 

OFFENCES, BE CONVICTED OF ANOTHER OF SUCH OFFENCES 
OF EQUAL OR LESSER GRAVITY. 
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t h e  c o n v i c t i o n s  w i l l  be  r eve r sed  on appea l .  But i t  i s  t o  
be assumed t h a t  t h e  punishment i n  s u c h  a c a s e  w i l l  be  based 
upon a c o n s i d e r a t i o n  of t h e  p a r t  t h a t  t h e  de fendan t  h a s  
played i n  t h e  crimes, and he  may n o t  subsequen t ly  be  punished 
f o r  a n o t h e r  s i m i l a r  crime committed w i t h  t h e  i n f o r m a t i o n  o r  
t h e  i n s t r u m e n t a l i t y  t h a t  he  has s u p p l i e d .  
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