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1. T h i s  Pape r  i s  t h e  t h i r d  i n  a s e r i e s  prepared by  t h e  
Working Pa r ty '  a s s i s t i n g  t h e  Law Commission i n  t h e  examination 
of t h e  g e n e r a l  p r i n c i p l e s  o f  the  c r i m i n a l  law which i s  
des igned  a s  a b a s i s  upon which t o  s e e k  t h e  views o f  t h o s e  
concerned w i t h  t h e  c r i m i n a l  law. I t  i s  being i s s u e d  for con- 
s u l t a t i o n  s imul t aneous ly  wi th  Working P a p e r  No. 4 3 .  2 

2. A s  t h e  i n t r o d u c t i o n  t o  Working P a p e r  No. 43 e x p l a i n s ,  
extended c o n s i d e r a t i o n  of t h e  l i a b i l i t y  of c o r p o r a t i o n s  ou t s ide  
t h e  c o n t e x t  of c r i m i n a l  l i a b i l i t y  f o r  a n o t h e r ' s  a c t s  was 
though t  necessa ry  because of p a r t i c u l a r  problems i n  t h e  f i e l d  

of t h e  c r i m i n a l  law t o  which c o r p o r a t i o n s  g i v e  rise. Those 
problems a l s o  d i c t a t e d  t h e  form which t h e  p re sen t  P a p e r  takes. 
Un l ike  t h e  two p r e v i o u s  Papers i n  t h i s  s e r i e s ,  i t  c o n t a i n s ,  
n o t  a series o f  p r o p o s i t i o n s  w i t h  i l l u s t r a t i o n s  and commentary, 
b u t  i n  t h e  f i r s t  p l a c e  a n  e x p o s i t i o n  of t h e  p r e s e n t  s t a t e  of 
t h e  l aw  and i t s  development t o g e t v e r  w i t h  a survey of t h e  
c u r r e n t  p o s i t i o n  ab road  and, s econd ly ,  an examinat ion of t h e  
v a r i o u s  p o s s i b l e  b a s e s  of c o r p o r a t e  l i a b i l i t y  fo l lowed  by a 
d i s c u s s i o n  of  t h e  s o c i a l  and po l i cy  f a c t o r s  w h i c h  may favour  
t h e  c h o i c e  of one o r  o t h e r  of t h e s e  bases  f o r  the  f u t u r e .  

- -- 
1 .  For  membership; see p. ( 3 ) .  
2, " P a r t i e s ,  c o m p l i c i t y  and l i a b i l i t y  f o r  t he  a c t s  of nnothrr" .  



3. The Law Commission agrees w i t h  the  views e x p r e s s e d  by 

t h e  Working P a r t y  t h a t  t h e  s u b j e c t  of c o r p o r a t e  c r i m i n a l  
l i a b i l i t y  r e q u i r e s  t r e a t m e n t  s e p a r a t e  from t h a t  accorded t o  
t h e  s u b j e c t  of c o m p l i c i t y  i n  g e n e r a l  and t h a t  such  t r e a t m e n t  
may b e s t  t a k e  t h e  form of an e x p o s i t i o n  of t h e  problems such 
as t h e  p r e s e n t  Pape r  adop t s ,  The Commission therefore  welcomes 
the  Pape r  f o r  purposes  of c o n s u l t a t i o n  and, i n  acco rdance  w i t h  

i t s  u s u a l  p o l i c y ,  i s  pub l i sh ing  i t  w i t h  a n  i n v i t a t i o n  t o  com- 
mcnt upon i t s  g e n e r a i  approach and conc lus ions .  
and comment should be addressed t o  - 

Crit ic isms 

J .C .R .  F i e ldsend  
Law Commission 
37-38 John S t r e e t  
Theobalds Road 
London WClN 2BQ 

and i t  would a s s i s t  t h e  Commission i f  t hey .were  r e c e i v e d  by 
31 March 1973. 
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CRIMINAL L I A B I L I T Y  OF CORPORATIONS 

I. I n t r o d u c t i o n  

1.  The l i a b i l i t y  of  c o r p o r a t i o n s  i s  S u b j e c t  14 o f  t h e  Law 
Commission'.s Working Paper  No. 17 (The F i e l d  of Enqui ry) ' ;  
S u b j e c t  1 2  i s  Compl ic i ty  and S u b j e c t  13, Vicar ious  L i a b i l i t y .  
These t h r e e  s u b j e c t s  a r e  c l o s e l y  l i n k e d  and, f o r  t h i s  reason, 
t h e  Working P a r t y  a s s i s t i n g  the  Commission i n  t h e  examination 
of t h e  General  P r i n c i p l e s  of  t h e  C r i m i n a l  Law dec ided  t o  
a d v i s e  t h e  Commission t o  i s s u e  Working Papers  on t h e m  simul- 
t a n e o u s l y  . 2 

2. U n t i l  q u i t e  r e c e n t l y  a c o r p o r a t i o n  could o n l y  be  
c r i m i n a l l y  l i a b l e  a s  an employer i n  t h e  c i rcumstances  i n  which 
an i n d i v i d u a l  employer could be v i c a r i o u s l y  l i a b l e  f o r  the 
o f f e n c e s  of a n o t h e r  person. T h i s  was t h e  p o s i t i o n  u n t i l  
s h o r t l y  before  t h e  l a s t  war. The l a w  h a s ,  however, s i n c e  
developed and a c o r p o r a t i o n  may now b e  i t s e l f  l i a b l e  f o r  
o f f e n c e s  q u i t e  a p a r t  f rom any v i c a r i o u s  l i a b i l i t y .  These 
developments,  t o  which we r e f e r  h e r e a f t e r 3 ,  were accompanied 
by some confus ion  between the two b a s e s  o f  l i a b i l i t y .  T h i s  
confus ion ,  a s  w e l l  a s  o t h e r  problems, such as w h e t h e r  a cor- 
p o r a t i o n  can commit c e r t a i n  o f f e n c e s ,  f o r  example p e r j u r y  and 
homicide,  make i t  impor tan t  t h a t  t h e  s u b j e c t  o f  c o r p o r a t e  l i a -  
b i l i t y  a s  a whole should  be c l a r i f i e d  a t  a r e l a t i v e l y  e a r l y  
s t a g e  i n  t h e  examinat ion of  g e n e r a l  p r i n c i p l e s .  

3. The f i r s t  Working Paper  which  r e s u l t e d  from t h e  work of 
t h e  Working P a r t y  was NO. 31,  "The Mental  Element i n  Crime", 
and t h a t  Paper  and Working Paper  No. 43, " P a r t i e s ,  complici ty  
and l i a b i l i t y  f o r  t h e  a c t s  of another"  have taken  t h e  form of 

1 .  Working P a p e r  No. 17 " C o d i f i c a t i o n  of  the  C r i m i n a l  Law, 
General  P r i n c i p l e s " ,  the  Working P a r t y ' s  P r e l i m i n a r y  Paper,  
"The F i e l d  o f  Enquiry".  

" P a r t i e s ,  c o m p l i c i t y  and l i a b i l i t y  f o r  the a c t s  o f  another".  
2. Vicar ious  l i a b i l i t y  i s  t r e a t e d  i n  Working P a p e r  N o .  43 

3. See para. 12  below. 



ti scrit>s of  p r o p o s i t i o n s  cxnibodying i n  s h o r t  form t h e  
proposiils for  r c v i s i o n  and rcstatcmerrt  of the  law, i n  each 
C;IS(: f o l l o w e d  by examples i l l u s t r a t i n g  t h e  o p e r a t i o n  i n  
p!.act i c e  o f  t h e  p r i n c i p l e s  con ta ined  i n  t h e  p r o p o s i t i o n s ,  
anti a comnentary. I t  was thought,  however, t h a t  t h e  s u b j e c t  
of  c o r p o r a t e  l i a b i l i t y  was not  s u s c e p t i b l e  of the  same t r e a t -  
rn(5nt. ,-I r e s t a t emen t  of  t h e  law cou ld  be founded upon any one 
o?  a number of  p o s s i b l e  t h e o r e t i c a l  b a s e s ,  each o f  which has 
i t s  j u s t i f i c a t i o n s .  ' I t  was, t h e r e f o r e ,  considered impor t an t  
tli:it a l l  t h e s e  bases  should be exp lo red  and the  a r i u m e n t s  
f o r  and a g a i n s t  each of them f u l l y  s e t  out .  Consequent ly ,  
t h e  g r e a t e r  p a r t  of t h i s  Paper  i s  devo ted  t o  a t r e a t m e n t  of 
ttic'se ma t t e r s .  The main p o i n t s  a r i s i n g  i n  these  p a r t s  a r e  
suniinnrised a t  t h e  end of t h e  Paper  i n  a n  endeavour t o  c l a r i f y  
the' i s s u e s  for  t h e  purpose of e l i c i t i n g  comments f rom t h e  
1': ipt~r's r c c i p i e n t s .  The opening p a r t s  of t h e  Pape r  i n  t h e  
f i r s t  p l a c e  s t a t e  t h e  law a s  i t  i s  a t  p r e s e n t  and b r i e f l y  
trcicr how t h a t  p o s i t i o n  has been reached;  'and, s econd ly ,  ind i -  
c a t x  how c o r p o r a t e  l i a b i l i t y  i s  t r e a t e d  under  o t h e r  systems of 
I aw , 

11. The p r e s e n t  p o s i t i o n  

4 .  I t  i s  impor t an t  t o  emphasise a t  t h e  o u t s e t  t h e  d i s t i n c t i o n  
t),tLwt?cn t h e  l i a b i l i t y  of t h e  c o r p o r a t i o n  as a person and its 
1 i ; i b iL i ty  as an employer f o r  i t s  s e r v a n t s  and a g e n t s ,  t h a t  i s ,  
i t , s  v i c a r i o u s  l i a b i l i t y .  Largely a s  a r e s u l t  o f  t h e  c o u r t s '  
i n t c r p r c t a t i o n  of s t a t u t e  law, t h e  l.it.cer now a r i s e s  i n  two 
s i t u a t i o n s .  I n  t he  f i r s t  p l ace ,  where a n  i n d i v i d u a l  d e l e g a t e s  
t o  anothc:r t h e  pcrformarice of d u t i e s  c a s t  on him by s t a t u t e ,  
t he  i n d i v i d u a l  may be he ld  l i a b l e  f o r  t h e  a c t s  of  t h a t  o the r .  
Sttcondly, an employer may be l i a b l e  f o r  a c t s  done p h y s i c a l l y  1J.y 

his cmployee because those  a c t s  a r e  : i e ld ,  i n  law, t o  be h i s ,  
t h c  employer 's ,  a c t s .  A c o r p o r a t i o n  may. be. v i c a r i o u s l y  l i a b l e  
in  both t h c s e  s i t u a t i o n s  i n  t h e  same way as  a n a t u r a l  person4. 

4 .  S w  l ' u r ther  Working Papor  No. 4 3 ,  p r o p o s i t i o n  4, and 
paras. 28-31 below. 

- 2 -  



But t h e  p e r s o n a l  c r i m i n a l  l i a b i l i t y  o f  c o r p o r a t i o n s  i s  f a r  
w i d e r  than  t h e  narrow l i m i t s  governing v i c a r i o u s  l i a b i l i t y ,  
and i t  i s  now accepted  t h a t  a c o r p o r a t i o n  may be l i a b l e  f o r  
a wide v a r i e t y  of  o f f e n c e s ,  no twi ths tanding  t h e  presence  of 
a mental  element i n  most s e r i o u s  o f f e n c e s  and the  f i c t i o n a l  
n a t u r e  of a. c o r p o r a t i o n  a s  a p e r s o n a l i t y .  That p e r s o n a l  
l i a b i l i t y  can be a t t a c h e d  t o  i t  o n l y  by a t t r i b u t i n g  t o  i t  
c e r t a i n  of the  a c t i v i t i e s  of i n d i v i d u a l s  i d e n t i f i e d  w i t h  the  
c o r p o r a t i o n .  The n a t u r e  of t h e  p e r s o n a l i t y  so a t t r i b u t e d  and 
t h e  c l e a r  d i s t i p c t i o n  which then emerges between c o r p o r a t e  
l i a b i l i t y  and t h e  c o r p o r a t i o n ' s  l i a b i l i t y  a s  an employer  i s  
e x h i b i t e d  i n  t h e  f o l l o w i n g  passage from Lord Reid ' s  speech i n  
Tesco Supermarkets L t d .  v. N a t t r a s s 5  - 

"A l i v i n g  person  has a mind which can have knowledge 
or  i n t e n t i o n  o r  be n e g l i g e n t  and h e  has hands t o  c a r r y  
o u t  his i n t e n t i o n s .  A c o r p o r a t i o n  has none of these:  
i t  must a c t  through l i v i n g  p e r s o n s ,  though n o t  always 
one or t h e  same person. Then t h e  person who a c t s  i s  
n o t  speaking o r  a c t i n g  for  t h e  company. He i s  a c t i n g  
a s  t h e  company and h i s  mind which d i r e c t s  h i s  a c t s  i s  
t h e  mind of  t h e  company. There i s  no q u e s t i o n  of the  
company be ing  v i c a r i o u s l y  l i a b l e .  He is  n o t  a c t i n g  as  
a s e r v a n t ,  r e p r e s e n t a t i v e ,  a g e n t  o r  de lega te .  H e  i s  
an embodiment o f  the  company, o r ,  one could s a y ,  he 
h e a r s  and speaks  through t h e  persona  of t h e  company, 
w i t h i n  h i s  a p p r o p r i a t e  s p h e r e ,  and h i s  mind i s  t h e  
mind of t h e  company. I f  i t  is  a g u i l t y  mind t h e n  t h a t  
g u i l t  i s  t h e  g u i l t  of the  company. I t  must be a 
q u e s t i o n  of  law whether,  once t h e  f a c t s  have been 
a s c e r t a i n e d ,  a person  i n  doing p a r t i c u l a r  t h i n g s  i s  t o  
be regarded a s  t h e  company o r  merely a s  t h e  company's 
s e r v a n t  or  agent .  I n  t h a t  [ i . e .  t h e  l a t t e r ]  c a s e  any 
l i a b i l i t y  of  t h e  company can o n l y  be a s t a t u t o r y  or 
v i c a r i o u s  l i a b i l i t y  . ' I  

5. I d e n t i f i c a t i o n  o f  t h e  i n d i v i d u a l s  whose a c t s  and s t a t e  of 
mind are t o  be c o n s i d e r e d  t h e  c o r p p r a t i o n ' s  own is a problem 
to which r e c e n t  c a s e s  have a f forded  some guidance,  b u t ,  al though 
t h e  g e n e r a l  c l a s s  of i n d i v i d u a l s  i s  now reasonably c l e a r ,  i t  
cannot  be s a i d  t h a t  t h e  exac t  boundar ies  of  t h a t  c l a s s  have been 

5. [ i 9 7 1 ]  2 W.L.R. 1166, 1176. See a l s o  E. v. Andrews- 
W e a t h e r f o i l  Ltd. [1972]  1 W.L.R. 118. 
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d e l i m i t e d  t o  r ende r  t h e  mat ter  f ree  from doubt  i n  p a r t i c u l a r  
cases. 
s u b j e c t  seems t o  be t h a t  of Denning L . J .  i n  t h e  c o n t e x t  o f  a 
l a n d l o r d  and t e n a n t  c a s e  - 

The most w ide ly  quoted and approved6 dictum on t h e  

"A company may i n  many ways be l i k e n e d  t o  a human 
body. I t  has  a b r a i n  and nerve  c e n t r e  which c o n t r o l s  
what i t  does. I t  a l s o  has  hands which hold t h e  Cools 
and a c t  i n  accordance w i t h  d i r e c t i o n s  from t h e  c e n t r e .  
Some o f  t h e  pepp le  i n  the  company a re  mere s e r v a n t s  
and agen t s  who a re  nothing more t h a n  hands t o , d o  t h e  
work and cannot  b e  s a i d  t o  r e p r e s e n t  t h e  mind o r  w i l l .  
O t h e r s  a r e  d i r e c t o r s  and managers who r e p r e s e n t  t h e  
d i r e c t i n g  mind and w i l l  of t h e  company, and c o n t r o l  
what it does. The s t a t e  of mind of t h e s e  managers i s  
t h e  s t a t e  o f  mind of  t h e  company and i s  t r e a t e d  b y  t h e  
law as s u c h . V  

On a n o t h e r  view, however, i d e n t i f i c a t i o n  must be pu r sued  
s t r i c t l y  by " i d e n t i f y i n g  t h o s e  n a t u r a l  pe r sons  who by the  
Memorandum and Ar t ic les  O f  Assoc ia t ion  o r  as a r e s u l t  of 
a c t i o n  t aken  by t h e  d i r e c t o r s ,  o r  by the company i n  general  
meeting pu r suan t  t o  t h e  A r t i c l e s ,  a r e  e n t r u s t e d  wi th  the 
e x e r c i s e  of t h e  powers of  t h e  company".' Whether o r  n o t  t h e s e  
t e s t s  i n  f a c t  r e p r e s e n t  a d i f f e r e n c e  of approach i n  s u b s t a n c e ,  
t h e  same r e s u l t  i s  l i k e l y  t o  be achieved whichever i s  employed, 
provided t h a t  t h o s e  i d e n t i f i e d  " c o n s t i t u t e  t h e  d i r e c t i n g  mind 
and w i l l "  of t h e  company.' 
c r i t e r i a ,  be  i d e n t i f i e d  w i t h  a manager r.0 whom the  d i r e c t o r s  
have e n t r u s t e d  f u l l  power i n  t h e  runniry: of i t s  a f f a i r s , "  bu t  

The c o r p o r a t i o n  may, on t h e s e  

6. I n  e.g. John Henshal l  (Quar r i e s )  Ltc!. v. Harvey [I9651 
2 Q.B.  233; Tesco 's  case [1971] 2 W.L.R.  1166 ,  1177, p e r  
Lord Reid ,  and 1192 p e r  Lord Dilhorrie. 

7. H.L .  Bol ton (Engineer ing)  Co. Ltd. 7 , .  P.J.  Graham & Sons Ltd. 
1957 1 Q.B. 159, 172: and see Fr(:eman & Lock e r  v. Buckhurst 

;ark j r o p e r t i e s  (Mangal) Ltd.  [19= 2 Q.B. 480: 
8. Tesco ' s  ca se ,  [1971] 2 W.L.R. 1166,  1204, p e r  Lord Diplock. 
9. Tesco ' s  ca se ,  i b i d ,  1192, p e r  Lord I l i l ho rne .  
10. Lennard 's  Carrying C O .  Ltd. v. A s i a t i c  Petroleum C o .  Ltd.  

119151 A.C. 705. 
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n o t  w i t h  a branch manager of a company w i t h  a large number 
of branches who is  requ i r ed  t o  obey t h e  gene ra l  d i r e c t i o n s  

12 of t h e  board of d i r e c t o r s , "  no r  w i t h  a depot e n g i n e e r .  
B u t  t h e  t e s t s  so f a r  adopted by t h e  c o u r t s  do n o t  p rov ide  
a ready-made s o l u t i o n  t o  a l l  ca ses .  I t  cannot be  main ta ined  
w i t h  c e r t a i n t y  t h a t  a manager w i t h  f u l l  powers o v e r  a 
l i m i t e d  a spec t  of a c o r p o r a t i o n ' s  a c t i v i t i e s  o r  t h e  head of 
a ma jo r  branch of a co rpora t ion  would be t r e a t e d  by t h e  cour t s  
i n  t he  same way a s  t h e  manager i n  Tesco ' s  case. The results 
of s u c h ' c a s e s  would probably depend upon the  deg ree  o f  devo- 
l u t i o n  and the e x t e n t  of t he  powers de l ega ted  i n  t he  p a r t i -  
c u l a r  case .  Whether i t  i s  p o s s i b l e  o r  d e s i r a b l e  t o  formulate 
a more exac t  means o f  i d e n t i f i c a t i o n  i s  examined below. 13 

6. So long  a s  an i n d i v i d u a l  i n  committing an o f f e n c e  i s  
a c t i n g  "as t h e  c ~ m p a n y ' ' ' ~  t h e r e  s h o u l d ,  i n  theory ,  be no 
l i m i t  upon the type  o f  crime, whether  s t a t u t o r y  o r  common law,  
which  a c o r p o r a t i o n  can  commit. There  a r e ,  however, c e r t a i n  
p r a c t i c a l  l i m i t a t i o n s ,  and some j u d i c i a l  d i c t a  s u g g e s t  t h a t  
t h e r e  a r e ,  i n  a d d i t i o n ,  p a r t i c u l a r  o f f e n c e s  f o r  which .a cor- 
p o r a t i o n  cannot be convic ted .  

7. I n  t h e  f i r s t  p l a c e ,  it i s  a c c e p t e d  t h a t  a c o r p o r a t i o n  
canno t  be conv ic t ed  o f  those  o f f e n c e s ,  such a s  murder ,  l 5  i n  
which t h e  p e n a l t y ,  i n  t h i s  case  imprisonment,  can be i n f l i c t e d  
o n l y  upon an i n d i v i d u a l  i n  h i s  p e r s o n a l  capac i ty .  Moreover, 
s i n c e  i t  r e q u i r e s  t h e  agreement of two s e p a r a t e  and  r e a l  (and 
n o t  merely f i c t i o n a l )  m i n d s ,  a company cannot commit a con- 
s p i r a c y  where t h e  one a l l eged  c o n s p i r a t o r  i s  a company of the 

11 .  Tesco ' s  c a s e ,  [1971] 2 W.L.R. 1166. 
12. Magna P l a n t  Ltd .  v. Mi t che l l  [ 19661 C r i m .  L.R.  394. 
13. See para.  39 below. 

-- - 

14. See para .  5 above, and Lord Reid i n  Tesco's c a s e ,  [1971] 
2 W.L.R. 1166, 1177. 

15. E. v. I . C . R .  Haulage L td .  [1944] K.B. 551, 554. 

- 5 -  



"one-man" type  and t h e  o t h e r  i s  t h a t  same man i n  h i s  
i n d i v i d u a l  capac i ty .  16  

8. I n  r e c e n t  y e a r s  bigamy and p e r j u r y  have been mentioned 
a s  o f f e n c e s  i n  t h e  commission of  which c o r p o r a t i o n s  c a n n o t  
a c t  a s  p r i n c i p a l s .  The former is  s a i d  t o  be an o f f e n c e  which 
o n l y  a n a t u r a l  person can commit.17 The p o s i t i o n  w i t h  regard  
t o  t h e  l a t t e r  i s  more d i s p u t a b l e ,  b u t  t h e  p r e v a i l i n g  v i e w  a t  
p r e s e n t  seems t o  b e  t h a t  a co rpora t ion  canno t  be c a l l e d  upon 
t o  g i v e  evidence and c a n n o t ,  t h e r e f o r e ,  commit pe r ju ry .  
Apart  from t h e s e  o f f e n c e s  t h e r e  now a p p e a r  t o  be no s p e c i f i c  
l i m i t a t i o n s  upon t h e  o f f e n c e s  which a c o r p o r a t i o n  may commit. 
I t  was, f o r  example, f o r m e r l y  be l i eved  t h a t  a company c o u l d  
no t  be i n d i c t e d  f o r  manslaughter,19 b u t  t h a t  view p r o b a b l y  
does n o t  now r e p r e s e n t  t h e  law. 

18  

20 

9. F i n a l l y ,  i t  must be mentioned t h a t  t h e  person i d e n t i f i e d  
wi th  t h e  c o r p o r a t i o n  r ende r s  t h e  c o r p o r a t i o n  l i a b l e  o n l y  so  
long a s  he a c t s  o r  p u r p o r t s  t o  ac t  i n  i t s  name. This  d o e s  not ,  
however, mean t h a t  a c t i v i t i e s  c o n t r a r y  t o  t h e  c o r p o r a t i o n ' s  
i n t e r e s t s  w i l l  exclude i t s  l i a b i l i t y .  A company may b e  con- 
v i c t e d ,  acco rd ing  t o  t h e  l aw  a s  i t  s t a n d s ,  even though i t  i s  
i t s e l f  defrauded,  provided t h a t  t h e  o f f e n c e  i s  committed by 
the  o f f i c e r s  o f  t h e  company a c t i n g  as s u c h  w i t h i n  t h e  s c o p e  of 
t h e i r  a u t h o r i t y .  21 

16. 
17. 
18. 

19. 
20. 

21. 

- R. v. McDonnell [ I 9 6 6 1  1 Q .B .  237. 
- R. v. I . C . R .  Haulage Ltd.  [1944] K.B. 551, 554. 
See g. v, 1.C.R.Haula e Ltd. i b i d ,  554, Penn-Texas Cor n. 
v. Murat-Anstalt  L196zJ 1 Q.B. 40, and idem (NO. 2) [ l h ]  
2 Q.B.  647. See f u r t h e r  para.  38 below. 
R. V. Cory Bros. & C o .  Ltd. [1927] 1 K.B. 810. - 
See E. v. I.C.R. Haulage CO. Ltd. L19441 K.B. 551, 556, and - R. v. Northern S t a r  Mining C o n s t r u c t i o n  C o .  Ltd., Glamorgan 
A s s i z e s  1 Jan. 1965 i n  which a corpora$.ion was t r i e d  f o r  
manslaughter  b u t  a c q u i t t e d  on t h e  !merits. 
Moore v. I. B r e s l e r  Ltd. [I9441 2 A l l  E . R .  515. 
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111. Development Of co rpora t e  l i a b i l i t l  

10. D e t a i l e d  s t u d i e s  o f  t he  h i s t o r y  o f  c o r p o r a t e  l i a b i l i t y  
a r e  a v a i l a b l e  elsewHere.22 
n e c e s s a r y  t o  t r a c e  t h i s  s u b j e c t  o n l y  because  t h e  p o s i t i o n  
which o b t a i n s  today as a r e s u l t  o f  r e l a t i v e l y  r e c e n t  develop- 
ments i n  t h e  law appea r s  i n  r e t r o s p e c t  t o  have been unplanned 
and a n  examinat ion of t h e  law a t  an  e a r l i e r  s t a g e  i n  its 
development may s u g g e s t  a b a s i s  upon which i t  may b e  r a t ion -  
a l i s e d  f o r  t h e  f u t u r e .  

I n  t h e  p r e s e n t  con tex t  i t  i s  

11. , P r i o r  t o  t h e  I n t e r p r e t a t i o n  A c t  1889, c o r p o r a t e  l i a b i l i t y  
seems t o  have been accep ted  i n  t h e  case o n l y  of t h r e e  o f f ences  
or t y p e s  of  o f f e n c e s ,  namely, p u b l i c  nuisance,23 c r i m i n a l  
l i b e l a 4  and s t a t u t o r y  o f f e n c e s  of  n ~ n - f e a s a n c e ~ ~  o r  misfeasance.  
S e c t i o n  2(1)  of  t h e  1889 A c t  provided t h a t  r e f e r e n c e s  t o  a 
"person" i n  a l l  s t a t u t o r y  c r imina l  o f f e n c e s  should " u n l e s s  t he  
c o n t r a r y  i n t e n t i o n  appea r s ,  i n c l u d e  a body corporate" .  A s  
t h e  p r o v i s i o n s  of t h i s  s e c t i o n  o n l y  r epea ted  what had previous ly  
been enac ted  i n  t h e  Cr imina l  Law A c t  1827 s e c t i o n  14 it  i s  c l e a r  
t h a t  t hey  were n o t  i n t e n d e d  to a l t e r  t h e  e x i s t i n g  p o s i t i o n .  
There is, however, some evidence t o  s u g g e s t  t h a t  t h e  appearance 
o f  t h e  p rov i s ion  i n  an  i n t e r p r e t a t i o n  s t a t u t e  made i t  more 
r e a d i l y  a c c e s s i b l e  and t h a t  c o u r t s  were ,  i n  consequence, more 

27 a p t  t o  c i t e  its p r o v i s i o n s  i n  s u p p o r t  of t h e i r  conc lus ions .  
The pe r iod  fo l lowing  i t s  enactment saw a rap id  g rowth  i n  t h e  

26 

22. See e.g. Leigh, The Criminal  L i a b i l i t y  of C o r p o r a t i o n s  i n  
Engl ish Law, Ch. 2-4; Welsh, "The Criminal  L i a b i l i t y  o f  
Corporat ions"  (1946) 62 L.Q.R. 345. 

23. See dictum of Lord Blackburn i n  Pharmaceut ical  S o c i e t y  v.  
'London and P r o v i n c i a l  Supply A s s o c i a t i o n  Ltd.(1880)  5 App. 
C a s .  857, 870. 

24. See Lord B lackburn ' s  dictum, i b i d .  
25. &. v. Birmingham and Glouces t e r  R y .  (1842) 3 Q.B. 223. 
26. E. v. Grea t  North o f  England Rx. (1846) 9 Q.B .  315. 
27. See e.g. Dar l ing  J. i n  Pea rks ,  Gunston and Tee Ltd.  v. W a r d  

[ I9021 2 K.B. 1 ,  9. 
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number of conv ic t ions  o f  companies f o r  breach of  s t a t u t o r y  
o f f e n c e s  of a p u b l i c  w e l f a r e  c h a r a c t e r  upon t h e  p r i n c i p l e  , 

o f  v i c a r i o u s  l i a b i l i t y  both i n  r e s p e c t  of o f f ences  w i t h o u t  
a mental  elementz8 and i n  r e s p e c t  o f  o f f e n c e s  where t h e  
r e s p o n s i b l e  s e r v a n t  possessed t h a t  e lement .  29 
o f  l i a b i l i t y  was most c l e a r l y  d e f i n e d  i n  Mouse11 Bros. L t d  

v. London and North-Western Ry. Co.,3o which, w h i l e  i t  c a l l e d  
i n  a i d  s e c t i o n  2 (1 )  * o f  the  1889 A c t 3 1  t o  e s t a b l i s h  t h e  l i a -  
b i l i t y  o f  t h e  company f o r  a s t a t u t o r y  o f f e n c e  of f r a u d u l e n t l y  
avo id ing  the  payment of  f r e i g h t  cha rges ,  ' i s  most n o t a b l e  f o r  
.Atkin J. ' s t e s t  f o r  e s t a b l i s h i n g  the e x i s t e n c e  of v i c a r i o u s  
l i a b i l i t y  under  s t a t u t e :  "Regard must be  had t o  t h e  ob jec t  
o f  t h e  s t a t u t e ,  the words used, t h e  n a t u r e  of  t h e  d u t y  l a i d  

down, the person upon whom i t  i s  imposed, the  person by whom 
i n  o r d i n a r y  c i r cums tances  i t  would be performed, and t h e  person 
upon whom the  p e n a l t y  i s  imposed"?2 By means of t h i s  t es t  the 
c o u r t s  can  conclude as a mat ter  o f  i n t e r p r e t a t i o n  t h a t  p a r l i a -  
ment has  imposed a b s o l u t e  l i a b i l i t y  on  -a p r i n c i p a l  for the a c t  
o f  a s e r v a n t ,  r ende r ing  a p r i n c i p a l  l i a b l e  even though unaware 
o f  h i s  s e r v a n t ' s  a c t  o r  h i s  g u i l t y  mind. 

T h i s  bas i s  

I 

12. The p o s i t i o n  a t  l e a s t  u n t i l  s h o r t l y  before  t h e  l a s t  war 
was, t h e r e f o r e ,  that ,  p e r s o n a l  l i a b i l i t y  of the c o r p o r a t i o n  a s  
such  d i d  n o t  e x i s t .  T h a t  l i a b i l i t y  was,  as has been i n d i c a t e d ,  
re jected i n  t h e  c a s e  O f  a charge of m a n ~ l a u g h t e r , ~ ~  a l though  
t h e  d e c i s i o n  was n o t  based upon the d i s t i n c t i o n  between o f fences  
i n  respect o f  which v i c a r i o u s  l i a b i l i t y  i s  or is  n o t  a t t r a c t e d .  

28. E . g .  Pearks ,  Gunston and Tea Ltd v. W a r d ,  i b i d .  
29. C h u t e r  v. F r e e t h  and Pocock Ltd. [ 191 1 1  2 K . B .  832. 
30. [ I9171 2 K . B .  836. 
31. See Lord Reading C . J .  a t  842 e t  s eq .  
32. I b i d ,  845. 
3 3 .  E. v. Cory Bros. & Co. L t d .  [1927] 1 K.B. 810. 
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T h i s  d i s t i n c t i o n  was a l s o ,  i t  seems, b l u r r e d  and misunder- 
s t o o d  i n  D.P.P. v. Kent and Sussex C o n t r a c t o r s  L t d , j 4  the  
f i r s t  of t h e  t r i o  of c a s e s  i n  1944 w h i c h  went f a r  t o  
e s t a b l i s h  the  p r e s e n t  law. There a company was he ld  l i a b l e  
f o r  making use w i t h  i n t e n t  t o  d e c e i v e  of  a document s igned 
by i t s  t r a n s p o r t  manager which he knew t o  c o n t a i n  f a l s e  
in fo rma t ion ,  c o n t r a r y  t o  s t a t u t o r y  r e g u l a t i o n s .  Mouse l l ' s  
- case35 was t r e a t e d  a s  a p p l i c a b l e  t o  t h e  d e c i s i o n ,  y e t  the  
c o u r t  was c l e a r l y  of opinion t h a t  a s t a t e  of mind c o u l d  be 
a t t r i b u t e d  t o  t h e  ~ o m p a n y . ' ~  The d e c i s i o n  was treated as 
a u t h o r i t y  f o r  t h a t  p r o p o s i t i o n  i n  the n e x t  case ,  v.  I.C.R. 

Haulage Co. L t d J 7  a l though here M o u s e l l ' s  case was c o r r e c t l y  
d i s t i n g u i s h e d  a s  concerning v i c a r i o u s  l i a b i l i t y .  The company 
here was he ld  c o r r e c t l y  convicted o f  common law consp i r acy  
t o  de f raud  and t h e  judgment of t h e  C o u r t  of Cr imina l  Appeal 
e s t a b l i s h e d  d e c i s i v e l y  t h a t ,  i n  c e r t a i n  c i r cums tances ,  the 
s t a t e  of  mind and a c t s  of an agen t  may be the  s t a t e  o f  mind 
and a c t s  of  t h e  company. I t  i s  wor th  no t ing ,  however, t h a t  
Lord Reid i n  TeSCO'S case38 has c r i t i c i s e d  the  c r i t e r i o n  
t h e r e  pu t  forward f o r  such impu ta t ion .  According t o  t h e  Court  
of  Appeal?' t h i s  "must depend on t h e  n a t u r e  of t h e  cha rge ,  
t h e  r e l a t i v e  p o s i t i o n  of t h e  o f f i c e r  or agent ,  and t h e  o the r  
r e l e v a n t  f a c t s  and circumstances o f  the case". T h e  na tu re  of 
t h e  cha rge  i s ,  acco rd ing  t o  Lord R e i d ,  i r r e l e v a n t ,  f o r  " i f  
t h e  g u i l t y  man was i n  law i d e n t i f i a b l e  w i t h  t h e  company then 
whether  h i s  o f f e n c e  was s e r i o u s  o r  v e n i a l  h i s  a c t  was the a c t  

34. [I9441 K . B .  146. A few c a s e s  p r i o r  t o  t h i s  had accepted 
t h e  personal  l i a b i l i t y  of c o r p o r a t i o n s  w i t h o u t  discussion:  

, s e e  T r i p l e x  S a f e t y  Glass Co. L t d .  v. Lancegay S a f e t y  Glass 
(1934 L t d .  1939 2 K . B .  395 and Stevens and S teeds  Ltd.  
V. K& [194\] 1 111 E . R .  314. 

35. [ I9171 2 K . B .  836. 
36.  See [I9441 K . B .  146, 158-9. 
37. [I9441 K . B .  551- 
38. [1971] 2 W.L.R. 1166, 1179. 
39. [ I9441 K . B .  551, 559. 
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of the  company”. The t h i r d  of t h e  t r i o  of c a s e s  decided 
i n  1944 has a l r e a d y  been r e f e r r e d  to .  40 

13. There i s  evidence t h a t  t h e  l e g i s l a t u r e  h a s  now accepted 
t h i s  new development i n  the  law. The s t anda rd  form of 
d i r e c t o r ’  s l i a b i l i t y  p rov i s ion  i n c l u d e d  i n  some l e g i s l a t i o n ,  
w h i c h  r ende r s  a d i r e c t o r  p e r s o n a l l y  l i a b l e  f o r  an offence 
committed by t h e  c o r p o r a t i o n  i n  c a s e s  where he consen t s  t o  or 
connives  i n  t he  o f f e y e ,  s p e c i f i c a l l y  appl ies ,  f o r  example, i n  
t h e  The f t  A c t  1 9 6 8 , ~ ’  t o  o f f e n c e s  r e q u i r i n g  a f u l l  mental 
element.  But c a s e s  subsequent t o  t h e  1944 d e c i s i o n s  have made 
l i t t l e  a t t empt  t o  d e f i n e  t h e  n a t u r e  and purpose of the  l i a -  
b i l i t y  which t h e y  e s t a b l i s h e d ,  R a t h e r ,  a s  has been shown i n  
P a r t  11, they have attempted i n  some degree t o  c l a r i f y  the  
problem of i d e n t i f i c a t i o n .  Thus, the  n e c e s s i t y  f o r  the broad 
b a s i s  of l i a b i l i t y  which now e x i s t s  has  never  been  quest ioned 
by the  c o u r t s ,  n o r ,  a p a r t  from s p e c i f y i n g  a f e w  o f f e n c e s  t o  
w h i c h  r e f e r e n c e  has  a l r eady  been made,42 has any l i m i t a t i o n  
upon l i a b i l i t y  been attempted. Before d i s c u s s i n g  poss ib l e  
bases  of l i a b i l i t y  i t  may, t h e r e f o r e ,  be of a s s i s t a n c e  t o  
examine b r i e f l y  how the  s u b j e c t  h a s  been t r e a t e d  under  o t h e r  
systems of  law. 

I V .  Corpora t e  l i a b i l i t y  i n  o t h e r  l e g a l  systems 

1 .  Common law systems 

Other  Commonwealth Coun t r i e s  

14. Common law systems a l l ,  i t  seems, admit t h e  personal 
l i a b i l i t y  of c o r p o r a t i o n s ,  a l though  the manner o f  doing s o  
v a r i e s .  Some, such  a s  New Zea land ,43  fol low v e r y  c l o s e l y  r e c e n t  

40. Moore v. I. B r e s l e r  Ltd.  [ I9441  2 A l l  E.R. 515; see 
para .  9 above. 

41. See s. 18. 
42. See para .  8 above. 
43. Adam (ed.)  Criminal  Law and P r a c t i c e  i n  New Zealand 

(1964) P. 1 3  and SUPP. 
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developments i n  Eng l i sh  l a w .  O the r s  have adopted d i f f e r e n t  
methods. 
employee a r e  a t t r i b u t e d  t o  the  c o r p o r a t i o n  i f  t h e y  may reason- 
a b l y  be regarded as w i t h i n  the scope  of h i s  employment, and 
t h i s  a p p l i e s  whether  t h e  employee occup ies  a s e n i o r  o r  j u n i o r  
p o s i t i o n  pcovided he has any r e q u i s i t e  mental e lement .  On 
t h i s  b a s i s  c o r p o r a t i o n s  have been t r i e d ,  f o r  example,  f o r  
o f f e n c e s  of c o r r u p t i o n ,  f r aud ,  knowingly and u n l a w f u l l y  
posses s ing  and making f a l s e  s t a t e m e n t s .  I n  I n d i a  i t  appears 
t h a t  co rpora t e  bod ie s  a r e  now i n d i c t a b l e ,  i n  g e n e r a l ,  f o r  the 
c r i m i n a l  a c t s  o r  omiss ion  of t h e i r  d i r e c t o r s ,  a u t h o r i s e d  
s e r v a n t s  o r  a g e n t s ,  whether  they  i n v o l v e  mens rea o r  no t ,  
p rovided  they  have a c t e d  o r  pu rpor t ed  t o  a c t  unde r  t h e  a u t h o r i t y  
o f  t h e  co rpora t e  body o r  i n  pursuance of i ts  aims o r  ob jec t s .  

I n  A u s t r a l i a , 4 4  i t  seems t h a t  t h e  a c t i o n s  o f  an 

45 

- U.S.A.  

15. I n  t h e  F e d e r a l  Cour ts  no d i s t i n c t i o n  seems t o  have been 
drawn between v i c a r i o u s  l i a b i l i t y  and personal  l i a b i l i t y .  The 
o b j e c t  of t h e s e  c o u r t s  has been to  ensu re  compliance w i t h  
r e g u l a t o r y  l e g i s l a t i o n  (such a s  a n t i - t r u s t  laws) much of which 
affects  the  o p e r a t i o n  of l a r g e  loose ly-organized  co rpora t ions  
engaged i n  i n t e r - s t a t e  commerce. L i a b i l i t y  has  been  imposed 
i n  r e s p e c t  of the conduct  of t hose  below d i r e c t o r i a l  l e v e l ,  
such  a s  a r e a  and branch  managers, r e g a r d l e s s  of whe the r  the  
o f f e n c e  reflects t h e  corpora te  p o l i c y  approved by t h e  d i r e c t o r s ,  
and sometimes r e g a r d l e s s  of whe the r  t h e  d i r e c t o r s  themselves 
c o u l d  be found l i a b l e  f o r  compl i c i ty .  The g e n e r a l  r u l e  app l i ed  
is  t h a t  l i a b i l i t y  w i l l  be imposed whenever an o f f i c e r  o r  agent ,  
i n  do ing  the  a c t s  complained o f ,  w a s  engaged i n  e x e r c i s i n g  
c o r p o r a t e  powers and a c t i n g  w i t h i n  t h e  course  and scope of h i s  

employment, p rovided  t h a t  he i n t e h d e d  thereby t o  b e n e f i t  the  
~ o r p o r a t i o n . ~ ~  The formula t ion  adop ted  by t h e  Model Penal Code 

4 4 .  See Howard A u s t r a l i a n  Cr imina l  Law, 2nd e d . ,  1970. p.382 

4 5 .  ' Ranchhoddas and Thakore The Law of Crimes, 21 s t  ed. ,  

4 6 .  Leigh The Cr imina l  L i a b i l i t y  of Corpora t ions  i n  English 
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1966, P. 7. 

a, pp. 114 e t  seq. 



i s  se t  o u t  i n  the  Appendix t o  t h i s  Paper.  T h i s  fo rmula t ion ,  
wide though i t  i s ,  has  been d e s c r i b e d  a s  r e s t r i c t i v e  i n  terms 
of e x i s t i n g  American law. 47 

Scot land  

16. The S c o t t i s h  common law sys t em is ,  of c o u r s e ,  very 
d i f f e r e n t  from t h e  E n g l i s h  and s u b j e c t i o n  of c o r p o r a t i o n s  t o  
l i a b i l i t y  unde r  t h e  c r imina l  law has n o t  proceeded as f a r  a s  
i t  has  i n  England. 
w e l f a r e  o f f e n c e s  b u t  a l ead ing  writer48 has commented t h a t  
" t h e r e  i s  l i t t l e  o r  no a u t h o r i t y  i n  Scot land  on the  respon- 
s i b i l i t y  of c o r p o r a t i o n s  f o r  c r i m i n a l  o f f ences  invo lv ing  
mens r e a  and no r epor t ed  example of a p rosecu t ion  of a cor- 
p o r a t i o n  f o r  a common law crime". The same w r i t e r  maintains 
t h a t  s i n c e  a company can  be g u i l t y  i n  S c o t t i s h  l a w  of an 
o f fence  of  p e r m i t t i n g  a s t a t u t o r y  con t r aven t ion  by reason of 
w i l f u l  b l i n d n e s s  "it is  d i f f i c u l t  t o  see any ground f o r  hold ing  
t h a t  a company canno t  be g u i l t y  of  a s t a t u t o r y  o f f e n c e  r equ i r ing  
a c t u a l  knowledge o r  i n t e n t i o n ,  and i f  a company c a n  commit a 
s t a t u t o r y  o f f e n c e  r e q u i r i n g  mens r e a  i t  should be capable  of  
committing a common law of fence  . . . I f .  The commentary examines 
t h e  p re sen t  p o s i t i o n  i n  England and t h e  au tho r  makes i t  c l e a r  
t h a t  he c o n s i d e r s  t h a t  t h e  S c o t t i s h  c o u r t s  shou ld ,  i n  t h e  main, 
f o l l o w  t h e  Eng l i sh  d e c i s i o n s  a s  to mens rea  l i a b i l i t y  i f  the  
q d e s t i o n  should e v e r  be i n  i s sue .  

bo rpora t ions  may be  l i a b l e  f o r  pub l i c  

2. C i v i l  law sys tems 

France  

The l e a d i n g  commentary upon t h e  c r imina l  l a w  of  France4' 17. 
a f f i r m s  t h a t  French law has  up t o  now refused t o  a d m i t  t he  
c r i m i n a l  r e s p o n s i b i l i t y  of Itpersonnes morales". The re  

47 .  Leigh op. c i t .  p. 123. 
48. Gordon The Cr imina l  Law of S c o t l a n d , ( l 9 6 7 )  p. 283. 
4 9 .  T r a i t &  de D r o i t  P&al e t  de  Criminologic ( D a l l o z ) :  s ee  

Vol. 1 ,  p. 226. 
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a r e ,  however, two q u a l i f i c a t i o n s  t o  be  made t o  t h i s  p r i n c i p l e ,  
d i s c u s s e d  i n  t h e  f o l l o w i n g  paragraphs.  

18. I n  t h e  f i r s t  p l a c e ,  t h e  commentary makes c l e a r  t h a t  the 
s u b j e c t  of c o r p o r a t e  l i a b i l i t y  has  been a m a t t e r  f o r  d i s c u s s i o n  
amongst French w r i t e r s ,  i n  which the  arguments r e h e a r s e d  both 
f o r  and a g a i n s t  i t  have been i n  many r e s p e c t s  s i m i l a r  t o  those 
canvassed i n  common l a w  c o u n t r i e s .  Thus,  the  e x i s t e n c e  and 
c a p a c i t y  of "personnes morales" e x t e n d s  no f u r t h e r  t h a n  is  
n e c e s s a r y  f o r  the accomplishment of  t h e i r  purpose. They have 
no mind of  t h e i r  own and, a s  t h e r e  c a n  be no f a u l t  w i t h o u t  a 
mind, they  cannot  i n c u r  c r i m i n a l  r e s p o n s i b i l i t y .  N o r  a r e  the 
punishments of t h e  Code, such a s  d e c a p i t a t i o n  o r  imprisonment,  
a p p l i c a b l e  t o  them. A s  a g a i n s t  t h i s ,  i t  has been more f r e -  
q u e n t l y  and i n s i s t e n t l y  maintained i n  r e c e n t  y e a r s  t h a t  there  
does  e x i s t  a c o r p o r a t e  w i l l  s e p a r a t e  f rom t h a t  of t h e  members 
of t h e  body, t h a t  many punishments i n  r e c e n t  l e g i s l a t i o n  may 
be a p p l i c a b l e  t o  c o r p o r a t e  bodies ,  as  may the p u b l i c i t y  a t tend-  
i n g  c o n v i c t i o n ,  and t h a t  t h e r e  a r e  today  p r a c t i c a l  reasons  for  
r e n d e r i n g  "personnes morales" c r i m i n a l l y  l i a b l e  when so  many 
misdeeds a r e  the work of "sociktdsS" and "syndicats" .  

19. P r a c t i c a l  n e c e s s i t i e s  have a l s o  l e d  t o  a growing number 
of e x c e p t i o n s  e s t a b l i s h e d  e i t h e r  by c a s e  law o r  by l e g i s l a t i o n  
to t h e  p r i n c i p l e  o f  n o n - r e s p o n s i b i l i t y .  Thus, among t h e  f i r s t  
t y p e  of  except ion ,  i n  a few c a s e s  c e r t a i n  f i s c a l  p e n a l t i e s  
which a r e  p a r t  p e n a l  and p a r t  c i v i l  r e p a r a t i o n  i n  c h a r a c t e r  
have been imposed; c e r t a i n  punishments,  such a s  c l o s u r e  of the 
b u s i n e s s  e s t a b l i s h m e n t ,  have heen a p p l i e d  t o  ".personnes morales" 
as  w e l l  a s  i n d i v i d u a l s ;  and t h e  Cour d e  c a s s a t i o n  now f r e q u e n t l y  
f i n d s  occas ion  t o  p e n a l i s e  both "p,e r sonnes  morales" and ind iv i -  
d u a l s  where the l a w  i n  ques t ion  imposes o b l i g a t i o n s  on employers 
or l a n d l o r d s .  Amongst l e g i s l a t i v e  e x c e p t i o n s  imposing l i a -  
b i l i t y  on "personnes morales" a r e  c e r t a i n  f i s c a l  measures  which 
p r o v i d e  f o r  i m p o s i t i o n  o f  p e n a l t i e s  p a r t  penal and p a r t  c i v i l  
i n  c h a r a c t e r ,  and c e r t a i n  immediate post-war measures  r e l a t i n g  
t o  exchange c o n t r o l  o f f e n c e s ,  b reaches  of economic l e g i s l a t i o n  
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and war-time c o l l a b o r a t i o n  w i t h  t h e  enemy on t h e  p a r t  of 
t h e  press .  

Germany 

20. The d i s c u s s i o n  of  c o r p o r a t e  l i a b i l i t y  i n  a leading 
commentary on German penal law5' shows t h a t  t h e  German p o s i t i o n  
does n o t  d i f f e r  g r e a t l y  from t h a t  o f  the  French. I n  d e a l i n g  
w i t h  s p e c i f i c  c r imes ,  t h e  commentary s t a t e s  t h a t ,  as  a g e n e r a l  
p r i n c i p l e ,  o n l y  natu'ral  persons  have the  c a p a c i t y  t o  a c t  and 
consequent ly  o n l y  they can be l i a b l e  f o r  c r i m i n a l  ac t s .  T h e r e  
a r e ,  however, s e v e r a l  except ions  t o  t h i s ,  i n  p a r t i c u l a r  i n  t h e  
f i e l d  of t a x  laws;  c e r t a i n  a s s o c i a t i o n s  commit t ing a t a x  
o f f e n c e  w i t h i n  t h e  f i e l d  of t h e  c r i m i n a l  law c a n  be f i n e d  and 
c o s t s  recovered f r o m  them even though t h e  f a u l t  required o f  a 
n a t u r a l  person  is  n o t  e s t a b l i s h e d .  Fines  can  a l so  be l e v i e d  
a g a i n s t  a legal person i n  t h e  case o f  breach of c e r t a i n  p r i c e  
r e g u l a t i o n s .  The commentary' s d i s c u s s i o n  o f  p r i n c i p l e  makes 
i t  c l e a r  t h a t  an a b i l i t y  t o  impose wider p e n a l t i e s  on l e g a l  
bodies  has  been under  cont inuous  and i n c r e a s i n g  d i s c u s s i o n  
o v e r  a long p e r i o d ,  and c o n s i d e r a b l e  a t t e n t i o n  has been g i v e n  
t o  t h e  p o s i t i o n  i n  Anglo-American law. 

I t a l y  

21. I n  I t a l y ,  t h e  c o n s t i t u t i o n a l  p r i n c i p l e  is t h a t  c r i m i n a l  
g u i l t  i s  s t r i c t l y  personal  and p e r m i t s  no i m p u t a t i o n  of 
r e s p o n s i b i l i t y  based on a p e r s o n ' s  p o s i t i o n  w i t h i n  a c o r p o r a t e  
e n t e r p r i s e  independent  of h i s  involvement  i n  a n  i l l e g a l  a c t .  
Thus, i f  a company i s  involved i n  c r i m i n a l  a c t i v i t i e s ,  those  
s u b j e c t  t o  p r o s e c u t i o n  a r e  i n d i v i d u a l s  who p e r s o n a l l y  a c t  i n  
v i o l a t i o n  of  t h e  law. 
i n d i c a t e s  t h a t  t h e  q u e s t i o n  w h e t h e r  t h e  penal l a w  a p p l i e s  t o  
"persone g i u r i d i c h e "  and i n  p a r t i c u l a r  "persone mora l i "  i s  a 
m a t t e r  of d e b a t e ,  the  g e n e r a l  c o n c l u s i o n  being t h a t  they a r e  

The l e a d i n g  commentary51 a g a i n ,  however, 

50. Sch8nke-SchrUder, S t r a f g e s e t z b u c h ,  Kommentar, 14th ed., 
1969, P. 329. 

51. Manzini T r a t t a t o  d i  d i r i t t o  p e n a l e  i t a l i a n o  (1961) Vol. 1 ,  
PP. 535-547. 
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n o t  so s u b j e c t .  Apparent  excep t ions  t o  t h e  g e n e r a l  p r i n c i p l e  
do n o t  i n  f a c t  have th t :  c h a r a c t e r  of pena l  s a n c t i o n s  b u t  
r a t h e r  of adminis t r a  t iv r '  penal t i e s .  

Scandinavia  

22. I n  Norwegian law,  c ~ i m i n a l  l i a b i l i t y  can i n  mos t  cases  
be  imposed o n l y  on one who i s  p e r s o n a l l y  g u i l t y  and n o t  upon 
t h e  c o r p o r a t e  body. [.:ben i n  c a s e s  of breach of  d u t i e s  imposed 
on  the  c o r p o r a t i o n ,  cr i r i i i ra l  l i a b i l i t y  l i e s  w i t h  t h e  i n d i v i d u a l s  
r e s p o n s i b l e  f o r  the commission. Measures wi thou t  p e n a l  cha- 
r ac t e r  may, however, h e  used, i n  p a r t i c u l a r  f o r f e i t u r e  of the 
p r o f i t s  ob ta ined  as  a rt'sitlt o f  t h e  offence.  The p o s i t i o n  i n  
Denmark i s  v e r y  s i m i l a r .  I n  bo th  c o u n t r i e s ,  however,  consider- 
a b l e  d i s c u s s i o n  h a s  taken  p l ace  i n  r e c e n t  yea r s  as t o  t h e  

d e s i r a b i l i t y  and j u s t i f i c e t i o n  of  imposing f i n e s  on  co rpora t ions  
on t h e  l i n e s  of  Anglo-American law,52 and some l e g i s l a t i o n  now 
makes p r o v i s i o n  f o r  t h i s .  Thus, i n  Norwegian law,  under  c e r t a i n  
economic r e g u l a t o r y  s t a t u t e s ,  t h e  c o r p o r a t i o n  i t s e l f  may be 
f i n e d  i n  the  e v e n t  of a v i o l a t i o n ,  if committed t o  f u r t h e r  i t s  
i n t e r e s t s  o r  i f  i t  must be presumed t o  have b e n e f i t e d  from it. 
I t  must b e  s h o p  t h a t  t h e  r equ i r emen t s  f o r  punishment of an 
i n d i v i d u a l  pe r son  do e x i s t  and " the  l aw has  n o t  g o n e  s o  f a r  a s  
t o  burden t h e  o r g a n i s a t i o n  w i t h  c r i m i n a l  l i a b i l i t y  on  the  b a s i s  
of a pure ly  o b j e c t i v e  breach ,  where  t h e  a c t o r  was i r r e s p o n s i b l e  
o r  d i d  n o t  have t h e  S U b j e C t i V e  g u i l t  o r  mens r e a .  But t h e  
O r g a n i s a t i o n  may be punished even if the  a c t o r  h i m s e l f  i s  no t  
p ro s ecu  t e d " 53 

V. P o s s i b l e  a l t e r n a t i v e s  t o  t h e  p r e s e n t  l a w  

23. Our su rvey  of f o r e i g n  law svggests t h a t  i t  would be fea-  
s i b l e  t o  adopt  a b a s i s  of  l i a b i l i t y  d i f f e r e n t  from t h r  p re sen t  
one ;  for 'example, t h e  complete e x c l u s i o n  of l i a b i l i t y  which 
appea r s  t o  be t h e  p o s i t i o n  i n  I t a l y ;  l i m i t a t i o n  of l i a b i l i t y  

52. Danish and Norwegian Law - a g e n e r a l  su rvey , ( l963)  p .  2 1 2 .  

53. Andenaes, The General P a r t  of t h e  Criminal Law of Norway. 
e d i t e d  by t h e  Danish Committee on Comparative Law.  

p. 2 4 6 .  
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t o  e x c e p t i o n a l  and s p e c i f i e d  o f f e n c e s  as i n  o t h e r  c i v i l  law 
sys tems;  o r  t h e  l i m i t a t i o n  by r e f e r e n c e  t o  the  p r e s e n c e  of a 
p a r t i c u l a r  f a u l t  e lement ,  which a p p e a r s  a t  p resent  t o  o b t a i n  
i n  Scot land .  Our examinat ion of  t h e  development o.f Engl i sh  
law f u r t h e r  s u g g e s t s  t h a t  a l i a b i l i t y  p a r a l l e l  t o  the 
v i c a r i o u s  l i a b i l i t y  of n a t u r a l  persons  is  another  p o s s i b l e  
s o l u t i o n .  We, t h e r e f o r e ,  proceed t o  examine i n  more d e t a i l  
t h e  f e a s i b i l i t y  of  sope  a l t e r n a t i v e s  a n d , i n  P a r t  V I ,  s e t  out  
t h e  f a c t o r s  wh ich  may sugges t  t h e  c h o i c e  of one or o , t h e r  of 
them. 

Absence of  l i a b i l i t y  

24. The complete absence of any c r i m i n a l  c o r p o r a t e  l i a b i l i t y  
was t h e  law of  England u n t i l  e a r l y  i n  t h e  n i n e t e e n t h  c e n t u r y  
and i s  s t i l l  t h e  law i n  some c i v i l  l a w  systems. Moreover,  
l a r g e  s c a l e  o r g a n i s a t i o n s  e x i s t ,  i n  the form of p a r t n e r s h i p s ,  
w h i c h  have no c r i m i n a l  l i a b i l i t y  and i t  might ,  t h e r e f o r e ,  be 
thought  anomalous t h a t  such l i a b i l i t y  should be ex tended  t o  
c o r p o r a t i o n s .  But absence of l i a b i l i t y  would mean t h a t  no 
o f f e n c e ,  whether  r e q u i r i n g  a mental  e lement  o r  n o t ,  c o u l d  be 
t h e  s u b j e c t  of  a p r o s e c u t i o n  u n l e s s  t h e  person a c t u a l l y  
r e s p o n s i b l e  f o r  i t s  commission (or t h o s e  i n  c o m p l i c i t y  w i t h  
h i m  w i t h i n  t h e  company) was charged. W e  do not  t h i n k  t h a t  
t h i s  s o l u t i o n  is  a c c e p t a b l e .  A s  i t  would exclude even v i c a r i o u s  
l i a b i l i t y ,  t h e  only  person  who could be made l i a b l e  for  many 
o f f e n c e s  would be o f  very  low rank i i  t h e  o r g a n i s a t i o n .  No 
one o f  s e n i o r  rank c o u l d  be made l i a 3 l e  u n l e s s  he had a ided  o r  
a 3 e t t e d  i t s  commission. Indeed, i n  nany c a s e s  of b r e a c h  of 
r e g u l a t o r y  o f f e n c e s  o f  s t r i c t  l i a b i l i t y  i t  might n o t  be  poss ib le  
t o  p r o s e c u t e  any one. F o r  example, s e c t i o n  l ( 1 )  of t h e  Clean 
A i r  A c t  1956 provides  t h a t ,  s u b j e c t  to  c e r t a i n  d e f e n c e s ,  "dark 
smoke s h a l l  n o t  be e m i t t e d  from a chimney of  any b u i l d i n g  and 
i f  ... d a r k  smoke i s  s o  emi t ted ,  t h e  o c c u p i e r  of the  b u i l d i n g  
s h a l l  b e  g u i l t y " .  Here,  l i a b i l i t y  is  p l a c e d  on t h e  o c c u p i e r ,  
merely by v i r t u e  of  something occurr ing .  I n  many i n s t a n c e s ,  
f o r  example i n  t h e  c a s e  of a company's f a c t o r y ,  no s i n g l e  
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n a t u r a l  person c a n  be i d e n t i f i e d  a s  t h e  occup ie r ,  n o r  would 
i t  be  j u s t  o r  p r a c t i c a b l e  t o  p r o s e c u t e  a l l  persons w i t h i n  
the  b u i l d i n g  a s  the  &occupier .  Thus, t o  avoid s t u l t i f y i n g  
t h e  o p e r a t i o n  of  t h e  p rov i s ion ,  p r o s e c u t i o n  of c o r p o r a t i o n s  
i n  a p p r o p r i a t e  c a s e s  i s  a p r a c t i c a l  n e c e s s i t y .  

(b) L i a b i l i t y  conf ined  t o  o f f e n c e s  o f  s t r i c t  l i a b i l i t y  

25. T h i s  b a s i s  would confine c o r p o r a t e  l i a b i l i t y  t o  offences 
w h i c h  have no mental  element and no defences i n v o l v i n g  the  
l a c k  o f  a f a u l t  e lement  - t h a t  i s ,  de fences  of  due  d i l i g e n c e  
o r  'ho negl igence ' .  T h i s  would make c o r p o r a t i o n s  l i a b l e  f o r  
a number o f  o f f e n c e s  o f  a r e g u l a t o r y  c h a r a c t e r  f o r  which on 
grounds of p o l i c y  i t  may be  thought  d e s i r a b l e  t h e y  should be 
l i a b l e .  It a l s o  h a s  what seems i n i t i a l l y  t o  be a f u r t h e r  
advantage i n  e l i m i n a t i n g  the  problem of i d e n t i f y i n g  t h e  
" th ink ing"  members of  a c o r p o r a t i o n  whose a c t s  r e n d e r  a company 
l i a b l e  i n  the  c a s e  of  o f f ences  hav ing  a mental e l emen t  o r  due 
d i l i g e n c e  defence.  I n  a l l  such c a s e s  those who committed t h e  
o f f e n c e  o r  who a ided  and a b e t t e d  i t s  commission would .be  
p e r s o n a l l y  l i a b l e .  

26. Desp i t e  the  appa ren t  advantage o f f e r e d  by e l i m i n a t i o n  of 
i d e n t i f i c a t i o n  t h e r e  a r e  d i sadvan tages  t o  t h i s  a l t e r n a t i v e  
which we, p r o v i s i o n a l l y ,  t h i n k  r u l e  i t  out .  If it  is  accepted 
t h a t  a need e x i s t s  f o r  c o r p o r a t e  l i a b i l i t y  i n  the sphere of 
r e g u l a t o r y  l e g i s l a t i o n ,  t h a t  need e x i s t s  whether t h e  offences 
i n  ques t ion  r e q u i r e  a mental e lement  o r  not.  I n d e e d ,  few 
regu la to ry  o f f e n c e s  a r e  now c r e a t e d  which p rov ide  no form of 
due d i l i g e n c e  de fence  and, f o r  such  o f f e n c e s ,  we t h i n k  it 
c l e a r  t h a t ,  if i t  can  be c r i m i n a l l y  l i a b l e  a t  a l l ,  a cor- 
p o r a t i o n  should be l i a b l e .  But a l l  such defences r e q u i r e  t h e  
i d e n t i f i c a t i o n  of  i n d i v i d u a l s  whose a c t s  and minds a r e  t o  be 
cons ide red  a s  t h e  a c t s  and mind o f  t h e  c ~ r p o r a t i o n , ~ ~  so  t h a t  

54. See comments o f  Lord Reid on R.C. Hammett L t d .  v. Crabb 
(1931) 75 J .P.  180 and R.C. Hammett Ltd.  v. L . C . C . T j 3 )  
97 J .P .  105; Tesco Supermarkets L t d .  v. N a t t r a s s  [1971]  
2 W.L.R. 1166. 1178: s e e  a l s o  Lord Morris a t  1187, 
Lord D i l h o r n e - a t  1190, Lord Pea r son  a t  1198 and 1 
Diplock a t  1206-7. 

rl 
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t h e  advantage o f  e lemina t ing  t h e  problem o f  i d e n t i f y i n g  t h e  

" thinking" members vanishes.  F u r t h e r ,  on a. p r a c t i c a l  l e v e l ,  
c o r p o r a t i o n s  have been he ld  v i c a r i o u s l y  l i a b l e  now f o r  a 
per iod  of s i x t y  y e a r s  f o r  r e g u l a t o r y  o f f e n c e s  r e q u i r i n g  a 
mental  e lement  and the  number o f  such o f f e n c e s  which have 
a mental  e lement  has  i n c r e a s e d  d u r i n g  t h a t  p e r i o d .  

27.  A f u r t h e r  c o n s i d e r a t i o n  t o  be taken i n t o  account  is t h e  
e f f e c t  which a l i m i t a t i o n  t o  o f f e n c e s  of s t r ic t  l i a b i l i t y  
might have upon t h e  a t t i t u d e  adopted  by government departments  
t o  f u t u r e  l e g i s l a t i o n .  Were c o r p o r a t e  l i a b i l i t y  t o  be re- 
s t r i c t e d  t o  o f f e n c e s  of  s t r i c t  l i a b i l i t y  there would be a real  
danger  t h a t  i n  some i n s t a n c e s  departments  would be tempted to  
i n c l u d e  i n  f u t u r e  b i l l s  o f f e n c e s  of s t r ic t  l i a b i l i t y  i n  o r d e r  
t o  permit  company prosecut ions  where normally s u c h  of fences  
m i g h t  be expec ted  t o  have a menta l  element. Any such p r a c t i c e  
would run c o n t r a r y  t o  t h e  g e n e r a l  po l icy  r e g a r d i n g  cr imina l  
o f f e n c e s  p u t  forward i n  o u r  Working Paper,  "The Mental Element 
I n  Crimett55, 
Sweet v. Parsley56 i t  is ,  p e r h a p s ,  p e r m i s s i b l e  t o  assume t h a t  
Par l iament  w i l l  n o t  i n  g e n e r a l  c r e a t e  s e r i o u s  of fences  which 
r e q u i r e  no mental  element,  b u t  even were t h i s  t o  be a pre- 
sumption of law, it is  one which could  be e x p r e s s l y  nega t ived  
w!iere o t h e r  p o l i c y  f a c t o r s  r e q u i r e d  it. 

S i n c e  the d e c i s i o n  of the House o f  Lords i n  

( c )  

28. I t  i s  a f e a s i b l e  s o l u t i o n  t o  make the  l i a b i l i t y  of a 
c o r p o r a t i o n  co-extensive w i t h  t h a t  of n a t u r a l  persons f o r  the 
a c t s  of o t h e r s .  We have d e s c r i b e d  the  s i t u a t i o n s  i n  which 

and r e f e r  t o  them b r i e f l y  i n  paragraph  4 of t h i s  Paper,  where 
we i n d i c a t e  t h a t ,  i n  a d d i t i o n  t o  i n s t a n c e s  o f  d e l e g a t i o n  ( i n  

L i a b i l i t y  a r i s i n g  o u t  o f  v i c a r i o u s  l i a b i l i t y  

such  l i a b i l i t y  i s  a t  p r e s e n t  imposed i n  Working Paper  No. 4 3  57 

55. Working P a p e r  No. 31. 
56. [ I9701  A.C. 132: s e e  e s p e c i a l l y  Lord Reid  a t  148-150. 
57. See p r o p o s i t i o n  4 and commentary thereon.  
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p a r t i c u l a r ,  under  t h e  p rov i s ions  of t h e  Licensing A c t  1964) 
t h e  c o u r t s  have i n t e r p r e t e d  words used  i n  c e r t a i n  o f f ences ,58  
i n  t h e  l i g h t  o f  t he  r e l a t i o n s h i p  between employer and  employee, 
a s  app ly ing  t o  t h e  employer when t h e  employee i s  t h e  person 
who p h y s i c a l l y  performs the  act. I n  t h i s  r e spec t ,  a company's 
l i a b i l i t y  i s  the  same i n  e x t e n t  a s  t h a t  o f  a n a t u r a l  person59. 
A company can  o t h e m i s e  be made l i a b l e  o n l y  through i d e n t i -  
f i c a t i o n  w i t h  t h e  ac t s  ana s t a t e  of mind of p a r t i c u l a r  ind i -  
v i d u a l s  w i t h i n  it. The two a s p e c t s  of company l i a b i l i t y ,  
v i c a r i o u s  and p e r s o n a l ,  have, a s  a l r e a d y  i n d i c a t e d ,  60 sometimes 
been confused. 

29. Working P a p e r  NO. 43 proposes  t h a t ,  f o r  t h e  f u t u r e ,  
l i a b i l i t y  f o r  a c t s  o f  ano the r  s h a l l  be confined t o  i n s t a n c e s  
where a person i s  e x p r e s s l y  made s o  l i a b l e  o r ,  a s  a t  p re sen t ,  
where t h e  l e g i s l a t i o n  d e s c r i b e s  the a c t  i n  terms which i n  the  
c o n t e x t  app ly  t o  t h a t  person ,  a l t h o u g h  t h e  p h y s i c a l  a c t  may be 

performed by another.61 I n  accordance w i t h  t h e  p r o p o s a l s  i n  
t h e  Working P a p e r  upon "The Mental Element i n  C r i m e " ,  under 
t h e  l a t t e r  c l a s s  of cases a person made l i a b l e  f o r  a n o t h e r ' s  
a c t s  w i l l  normally o n l y  be s o  l i a b l e  i f  he h i m s e l f  had the  
f a u l t  element Fequired by t h e  o f f e n c e .  I n  p r a c t i c e ,  t h e s e  
p r o p o s a l s ,  i f  implemented, w i l l  have t h e  e f f e c t  o f  excluding 
an  employer 's  v i c a r i o u s  l i a b i l i t y  where a f a u l t  e l emen t  i s  
r e q u i r e d ,  u n l e s s  t h e  employer p o s s e s s e s  t h a t  f a u l  t eleinrnt.  
I n  such  c a s e s ,  a c o r p o r a t i o n  a s  employer would br Iic>ld wspon- 
s i b l e  on ly  i f  an i n d i v i d u a l  whose mind i s  i d e n t i f i r d  a s  t l l v  

mind of t h e  c o r p o r a t i o n  possessed t h a t  f a u l t  r l r m e n t .  

53. E . g .  " s e l l " :  Coppen v MOOR> 2 [ 18981 2 Q.15. 306: 
"keep": S t r u t t  v. C l i k e ) -  1 K.B. 1 ;  "use":  Grwn v.  
B u r n e t t  ['T Q : n 8 ;  and "possess f f :  M e l i a s  I.td v .  
P r e s t o n  1957 2 Q B. 380. 

59. James and Son Ltd.v.  Since [1955] 1 K.13. 78, 9 2  p P r  l'arkr'r . I .  

60. See para .  1 2  above. 
61. See n o t e  58 above. 
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30. I t  i s  c l e a r  t h a t  l i m i t a t i o n  of c o r p o r a t e  l i a b i l i t y  
t o  the l i a b i l i t y  o f  n a t u r a l  persons f o r  the acts of others  
would l e a v e  c o r p o r a t i o n s  l i a b l e  f o r  a wide range o f  r egu la -  
t o r y  o f f e n c e s .  I n  e f f e c t  i t  would exc lude  the  extended ambit  
of l i a b i l i t y  which has  become accepted s i n c e  t h e  developments 
t o  wh ich  t h e  1944 c a s e s  gave r i s e ,  and, s i n c e  l i a b i l i t y  for  
most o f f e n c e s  w i t h  a mental  element would no longe r  e x i s t ,  
t h i s  would e l i m i n a t e  the doubt  as t o  whether  c o r p o r a t i o n s  can  
be  c r i m i n a l l y  l i a b l e  for such  o f fences  a s  pe r ju ry .  , Although 
t h e  t e s t  o f  i d e n t i f i c a t i o n  would b e  n e c e s s a r y  i n  some cases,  
t h i s  d i f f i c u l t y  p r e s e n t s  i t s e l f  i n  any e v e n t  i f  any more 
extended b a s i s  than  t h a t  of l i a b i l i t y  f o r  s t r i c t  l i a b i l i t y  
Offences is chosen. 

31. T h i s  r e s t r i c t i o n  on the  c r imina l  l i a b i l i t y  o f  c o r p o r a t i o n s  
would, however, exc lude  l i a b i l i t y  for a number of o f f e n c e s  i n  
t h e  r e g u l a t o r y  a r e a  f o r  which companies would undoubtedly be  

he ld  c r i m i n a l l y  l i a b l e  a t  p re sen t .  One example a l r e a d y  quoted 
15 s e c t i o n  1 (1 )  of t h e  C lean  A i r  A c t  1956. L i a b i l i t y  u n d e r  
t h i s  p r o v i s i o n  could h a r d l y  be j u s t i f i e d  i n  terms o f  t h e  pro- 

63 posed t e s t  f o r  t h e  i m p o s i t i o n  of  l i a b i l i t y  for a n o t h e r ' s  ac t s  
and i n  c a s e s  of  doubt  such  a s  t h i s  s p e c i f i c  p rov i s ion  f o r  cor- 
p 3 r a t e  l i a b i l i t y  would seem t o  be n e c e s s a r y  i f  t h e  v i c a r i o u s  
t e s t  i s  t o  be adopted. 

62  

(d)  L i a b i l i t y  f o r  s t r i c t  l i a b i l i t y  o f f e n c e s  with o r  w i t h o u t  
a defence o f  ' n o  negl igence '  

3 2 .  A f u r t h e r  method of r e s t r i c t i n g  l i a b i l i t y  would be t o  
make c o r p o r a t i o n s  l i a b l e  o n l y  for o f f e n c e s  of s t r i c t  l i a b i l i t y  
and f o r  t h o s e  providing a defence o f  due d i l i g e n c e  o r  'no  
neg l igence ' .  Such de fences  a re  now v e r y  Common i n  a wide range 
of r e g u l a t o r y  l e g i ~ l a t i o n ~ ~  and m i t i g a t ?  t he  r i g o u r  of  o f f e n c e s  

6 2 .  See pa ra .  25.  
6 3 .  See pa ra .  29. 
6[,. See e.g. Trade D e s c r i p t i o n s  Act 1968, s. 2 4 ( l ) ( b ) ;  Food 

and Drugs A c t  1955, s .  113; Weights and Measures A c t  1963, 
S .  26 ( l ) ( b ) .  
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which a r e  o t h e r w i s e  o f  s t r i c t  l i a b i l i t y .  L i a b i l i t y  on t h i s  
b a s i s  would be t o  some e x t e n t  co-extensive w i t h  t h e  present  
a r e a  of v i c a r i o u s  l i a b i l i t y ,  a l t h o u g h  i t  would e x c l u d e  l i a -  
b i l i t y  f o r  r e g u l a t o r y  o f f ences  hav ing  a n  a f f i r m a t i v e  mental 
e lement  n e c e s s a r i l y  invo lv ing  a t h i n k i n g  p a r t  of t h e  company 
i n  cases where v i c a r i o u s  l i a b i l i t y  e x i s t s  a t  p r e s e n t .  But 
i t  would n o t  e l i m i n a t e  t h e  n e c e s s i t y  o f  i d e n t i f y i n g  t h e  
company w i t h  an  o f f i c e r  o r  employee because,  where a defence 
of ' n o  negl igence '  i s  provided, a l t h o u g h  i t  would be poss ib l e  
to  p l a c e  the  onus upon the  company of showing t h a t  i t  was no t  
n e g l i g e n t  by i n d i c a t i n g  who i t  was who i n  f a c t  f a i l e d  t o  
e x e r c i s e  p rope r  care ,  it would s t i l l  b e  necessa ry  t o  go f u r t h e r  
and show t h a t  t he  ac t s  and mind of t h a t  person were  not  i d e n t i -  
f i a b l e  as those  of t h e  company. 

( e )  L i m i t a t i o n  of l i a b i l i t y  by r e f e r e n c e  t o  p e n a l t y  

33. Unlike most c r i m i n a l  codes ,  E n g l i s h  law h a s  no s a t i s -  
f a c t o r y  c l a s s i f i c a t i o n  of  a f f e n c e s .  We have t h e  procedural  
c l a s s i f i c a t i o n  i n t o  i n d i c t a b l e  and summary and the d i v i s i o n  
between a r r e s t a b l e  and o t h e r  o f f e n c e s  bu t  we have no c l a s s i -  
f i c a t i o n  which p o i n t s  what some t h i n k  t o  be a r ea l  d i s t i n c t i o n  
between " r e a l "  crimes and mere " v i o l a t i o n s " ,  "contravent ions" ,  
o r  " infr ingements" .  Other  codes make such a d i s t i n c t i o n  
u s u a l l y  by refrrence t o  t h e  maximum punishment which an o f f ence  
can  a t t r a c t .  A v e r y  l a r g e  number of r egu la to ry  and publ ic  
welfare  o f f e n c e s  a r e  s u b j e c t  t o  r e l a t i v e l y  minor  p e n a l t i e s  
and would, i n  o t h e r  codes,  no t  be ca l led  "crimes". T h i s  f a c t  
s u g g e s t s  t h a t  l i m i t a t i o n  of  l i a b i l i t y  by r e f e r e n c e  t o  a 
p a r t i c u l a r  maximum pena l ty  might  p rov ide  a s a t i s f a c t o r y  way of 
c l e a r l y  s e p a r a t i n g  those  o f f e n c e s  f o r  which o n l y  an  ind iv idua l  
should be p rosecu ted .  L imi t a t ion  of co rpora t e  l i a b i l i t y  to  
o f f e n c e s  pun i shab le  i n  an i n d i v i d u a l  by not  more t h a n  th ree  
months' imprisonment and a f i n e  would exclude l i a b i l i t y  f o r  
most o f f ences  where t h e  n e c e s s i t y  for  corpora t e  l i a b i l i t y  i s  
a rguab le ,  whereas a wide  range of o f f e n c e s  i n  the  r egu la to ry  
f i e l d  would be inc luded .  
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. 34. There a re ,  however, some o f f e n c e s  i n  t h e  r e g u l a t o r y  
f i e l d ,  . such  as t h e  o f f e n c e s  under  t h e  Trade  D e s c r i p t i o n s  
A c t  1968, f o r w h i c h  a company can now be  prosecuted and 
w h e r e  f o r  p o l i c y  reasons  t h i s  p o s i t i o n  s h o u l d  probably be 
re ta in ,ed .  An adopt ion o f  t h i s  b a s i s  o f  l i a b i l i t y  would 
r e q u i r e  a c a r e f u l  examinat ion of t h e  whole f i e l d  of r egu la -  
t o r y  l e g i s l a t i o n  t o  e n s u r e  t h a t  p rope r  e x c e p t i o n s  were made 
t o  t h e  g e n e r a l  r u l e  i n  s u c h  cases .  I f ,  however, i t  i s  
assumed t h a t  the p resence  of a d i r e c t o r ' s  l i a b i l i t y  p r o v i s i o n  
i n  a n  Act i s  adequate  i n d i c a t i o n  t h a t  c o r p o r a t e  l i a b i l i t y  i s  
in t ended  i n  r e s p e c t  o f  t h e  o f f ences  i n  t h a t  Act, i t  may be 

that '  there  w i l l  n o t  be a n  unacceptably l a r g e  number o f  casvs 

r e q u i r i n g  s p e c i a l  c o n s i d e r a t i o n .  But Lhere remains a n  
a d d i t i o n a l  d i sadvan tage  i n  l i m i t i n g  l i a b i l i t y  by r e f c r c n c e  to 
p e n a l t y  i n  t h a t  i t  would make i t  p o s s i b l e  t o  render  a cor- 
p o r a t i o n  g u i l t y  of  o f f e n c e s  having a men ta l  clement which a r e  
i n  no s e n s e  r e g u l a t o r y ,  such a s  s e c t i o n  23 o f  the T h c f t  ;\ct 
1 96865 which r e l a t e s  t o  a d v e r t i s i n g  rewards w i t h  "no q u e s t i o n s  
asked" f o r  r e t u r n  o f  s t o l e n  goods. T h i s  b a s i s  of  l i a b i l i t y  is  
n o t ,  t h e r e f o r e ,  an  e f f i c i e n t  way of  l i m i t i n g  corporati t  l i a -  
b i l i t y  t o  r e g u l a t o r y  o f f e n c e s .  

( f )  The s t a t u s  quo 

35. W e  have a l r eady ,  i n  P a r t  11, summarised t h r  law a s  i t  is. 
Acceptance o f  t h e  p r e s e n t  l a w  a s  t h e  b a s i s  of l i a b i l i t y  would, 
n e v e r t h e l e s s ,  e n t a i l  examinat ion of two a s p e c t s  o f  i t  w i t h  a 
view t o  c l a r i f i c a t i o n :  t h e y  are  - 

( i )  p o s s i b l e  e x c e p t i o n s  t o  t h e  g r n c r a l  1 i a b i l i t y  
o f  c o r p o r a t i o n s ;  and 

( i i )  t h e  p rocess  of i d e n t i f i c a t i o n .  

W i t h  t h e s e  and o t h e r  mat ters  r e q u i r i n g  c o n s i d e r a t i o n  i n  t h i s  

c o n t e x t  we now d e a l .  

6 5 .  But i s  seems t h a t  such  o f fences  art: v e r y  few i n  number. 
O t h e r  examples may be found i n  t h e  Vagrancy Act 1838 s. 2 
and the Indecen t  Advert isements  Act I889 s .  4 .  
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( i )  P o s s i b l e  excep t ions  t o  c r i m i n a l  l i a b i l i t y  

3 5 .  P a r t  I1 of t h i s  paper  noted t h a t  t h e r e  has  n o t ,  a s  y e t ;  
been any a u t h o r i t a t i v e  s t a t emen t  of t h e  p r e c i s e  l i m i t s  which 
t h e  law today places upon c o r p o r a t e  c r i m i n a l  l i a b i l i t y .  I n  
any system which  imposes g e n e r a l  c r i m i n a l  l i a b i l i t y  upon a 
c o r p o r a t i o n  i t  may be thought l o g i c a l l y  d i f f i c u l t  t o  j u s t i f y  
any excep t ion ,  even the  exc lus ion  of l i a b i l i t y  f o r  o f f ences  
pun i shab ie  o n l y  by imprisonment; f o r  i f ,  a s  Lord R e i d  s t a t e s ,  
t h e  person i d e n t i f i e d  w i t h  t h e  company i s  an embodiment of it, 
and h i s  g u i l t y  mind i s  the  g u i l t y  mind of  t he  company, i t  ought  ’ 
t o  f o l l o w  t h a t  imprisonment of t h a t  i n d i v i d u a l .  i s  imprisonment 
of  t h e  company w i t h  which he i s  i d e n t i f i e d .  But, however 
l o g i c a l ,  t h i s  seems t o  be absurd and cannot be r ega rded  as a n  
a c c e p t a b l e  r e s u l t  i n  p r a c t i c e .  P robab ly  the  most s a t i s f a c t o r y  
way of d e a l i n g  w i t h  the problem i s  t o  regard the  p rocess  of 
i d e n t i f i c a t i o n  as  r e f e r a b l e  o n l y ’ t o  the a c t i v i t i e s  and g u i l t y  
mind of t h e  r e l e v a n t  i n d i v i d u a l  and n o t  , t o -  t h e  p o s s i b l e  punish- 
ment f o r  t hose  a c t i v i t i e s .  Imprisonment and c a p i t a l  punishment 
a r e  punishments r e f e r a b l e  only  t o  n a t u r a l  pe r sons  and ,  a s  a 
c o r p o r a t i o n  canno t  be  s u b j e c t  t o  them, i t  canno t  be  held l i a b l e  

f o r  o f f e n c e s  o n l y  s o  punishable.  

66 

37. It  may a l s o  b e  a s s e r t e d  w i t h  some conf idence  t h a t  t h e r e  
are  c e r t a i n  o f f e n c e s  which, by t h e i r  very n a t u r e ,  a company 
w i l l  neve r  commit as p r i n c i p a l ,  s u c h  as bigamy, r a p e  o r  s e l f -  
a d m i n i s t r a t i o n  o f  a noxious d rug  t o  procure a n  abor t ion .  Here 
t h e  i n d i v i d a u l  who p a r t i c i p a t e s  i n  the  o f f ence  as p r i n c i p a l ,  
however c l o s e l y  he may be  i d e n t i f i e d  w i t h  t h e  company, always 
a c t s  i n  a p e r s o n a l  capac i ty .  H e  i s  never,  i n  Lord R e i d ’ s  
words, “ a c t i n g  as the  company’’ n o r  “an embodiment o f  the company”. 
Y e t  c l e a r l y  c i r cums tances  may e x i s t  which would make i t  appro- 
p r i a t e  f o r  a c o r p o r a t i o n  t o  be charged w i t h  b e i n g  a n  accessory 
t o  these o f f e n c e s ,  f o r  example i f  a n  i n c o r p o r a t e d  marriage b u r e a u  
were t o  p rocure  a bigamous marriage, o r  a d i r e c t o r  of an inco r -  
po ra t ed  nu r s ing  home were t o  p r o c u r e  an i l l e g a l  a b o r t i o n ;  and 

~~- ~~ 

6 6 .  See pa ra .  4 above. 
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t h e r e  is no th ing  i n  t h e i r  n a t u r e  t o  prcvt!nt a charge  as  
accesso ry  i n  these Offences  being brought  against ,  a coinpaiiy. 
Fur thermore ,  t h e r e  are  many o f f e n c e s ,  sucii a s  t h c f t  o r  h u r g l a r y ,  
where t h e  l i a b i l i t y  of a co rpora t ion  as a p r i n c i p a l  i s  I ike1.y 
t o  remain t h e o r e t i c a l  because t h e  p r o s e c u t i o n  w i l  I inv ; i r iab ly  
p r e f e r  t o  charge  t h e  i n d i v i d u a l  involved  as p r i n c i p a l  and Ltie 

company w i t h  which h e  i s  i d e n t i f i e d  a s  an accessor.y. W e  would 
n o t ,  however, c o n s i d e r  i t  necessa ry  f o r  t h i s  reason t o  p l a c e  
any r e s t r i c t i o n s  upon t h e  g e n e r a l  l i a b i l i t y  of c o r p o r a t i o n s  
o t h e r  t h a n  t h o s e  a l r e a d y  i n d i c a t e d .  

67 

33. P e r j u r y  i n  j u d i c i a l  proceedings i s  more complex. Whi ls t  
t h e r e  seems t o  be l i t t l e  doubt  t h a t  a company i s  c a p a b l e  of 
a i d i n g ,  a b e t t i n g ,  p rocur ing  o r  suborn ing  pe r ju ry  o r  O f  L h c  

o t h e r  o f f e n c e s  a k i n  t o  pcr, jury i n  tlie P(:r jury A c t  I 9 1  I , tlifferc>iiI 
c o n s i d e r a t i o n s  a r e  sometimes thought  t o  app ly  t o  perjury i t s e l f .  
On t h e  one hand i t  is argued t h ; i t , 6 8  a l t l iough a corpori iLion 
canno t  b e  c a l l c d  t o  g i v e  evidence g e n e r a l l y ,  i t  can b e  c a l l c d  
upon t o  produce documents and can be d e s c r i b e d  as a w i t n e s s  who 

can  b e  r equ i r ed  ( th rough  the  proper  o f f i c e r )  t o  g i v e  ey idcnce  
a s  t o  t h e i r  posses s ion  o r  custody. On t h e  o t h e r  hand i t  i s  
argued69 t h a t  a c o r p o r a t i o n  can be c a l l e d  upon t o  producc  tlocu- 
ments a s  a p a r t y  b u t  n o t  a s  a w i t n e s s ;  t h a t ,  whi lc  a n  o f f i c c r  - 

o f  t h e  company may b e  ident i f . i .ed w i t l i  . i t ,  a s  a w i t n e s s  hc i s  
sworn a s  a n  i n d i v i d u a l ;  tie s p c a h s  o f  tiis own kuowlc%tljic arid 

canno t  speak  o f  f a c t s  known t o  o l  tier trf'ficc.rs o f  Llic cionipany 

b u t  riot h i m s e l f ;  and,  howcvcr import.;irit, h is  posit.iori i s  wi th in  
t h e  company, h e  cannot  bind i t  s i n c e  I i i s  c~vi t l (~ncc  (:;in a l w a y s  

be p u t  i n  i s s u e  by c a l l i n g  o t h c r  witri t ,ss.  ' T i l t  corisider:i t ioiis  
a r e ,  d o u b t l e s s ,  f i n o l y  balancotl. Our prcl iriiinar,)) ~ . i t % w  i s  L l i ; i t .  

however c l o s e l y  t h e  a c t s  and mind of ;in iritlivitlual : i r . t '  idc.ril.1- 
f i e t i  a s  those  o f  t he  company conc(.mctl, w t i t . r i  sworii l i t !  is  sW(~r11 

67. See  f u r t h e r  Winn ( 1 3 2 9 )  3 C . L . J .  at.  1 1 .  415.  
68. See  Denning b1.K. i n  k'erin-'rexas (-01' 11. v .  hlurat-.\rist:iI t 

(No. 2) [ 1 9 6 4 ]  2 0.13. 6/,7, 662 c , t  :eq. 
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as  an i n d i v i d u a l ;  and, whatever measure of a u t h o r i t y  he may 
have been g iven  by the company a s  to  the tes t imony he g ives ,  
t h o t  tes t imony i s ,  s i m i l a r l y ,  d e l i v e r e d  by h i m  as a n  indi-  
v i d u a l .  Hence it f o l l o w s  t h a t  o n l y  he can commit p e r j u r y  a s  
p r i n c i p a l .  T h i s  c a u s e s  no i n j u s t i c e  f o r ,  i f  i t  i s  proved 
t h a t  t h e  company is  accessory  t o  t h e  p e r j u r y ,  i t  may be con- 
v i c t e d  a c c o r d i n g l y  and t h e  p e n a l t i e s  imposed may r e f l e c t  t h e  
r e l a t i v e  s e r i o u s n e s s  of the o f f e n c e s  committed by  each par ty .  

(ii) The t e s t  of i d e n t i f i c a t i o n  

39. The t e s t  o f  i d e n t i f i c a t i o n  d e s c r i b e d  i n  P a r t  I1 of  t h i s  

P a p e r  showed t h a t ,  whi le  i t  i s  s a t i s f a c t o r y  f o r  many purposes,  
t h e r e  a r e  c a s e s  i n  wh ich  the  r e s u l t s  o f  i t s  a p p l i c a t i o n  would 
be  uncer ta in .  I t  is, perhaps,  n o t  p o s s i b l e  t o  p r o v i d e  a 
formula s a t i s f a c t o r y  f o r  every case, s i n c e  each  must depend 
t o  some e x t e n t  upon i t s  own f a c t s .  There a r e ,  however, f a c t o r s  
w h i c h  i t  is  b e l i e v e d  would p r o v i d e  a g r e a t e r  measure  of 
c e r t a i n t y  - 

a. T e s c o ' s  case  indicated7'  t h a t ,  a l t h o u g h  the 
board ,  managing d i r e c t o r s  and perhaps some 
o t h e r  s u p e r i o r  o f f i c e r s  a c t  a s  t h e  company, 
t h e  board may d e l e g a t e  some p a r t  of  t h e i r  
f u n c t i o n s  of  management g i v i n g  t h e i r  
d e l e g a t e  f u l l  d i s c r e t i o n  t o  a c t  independent ly  
of  i n s t r u c t i o n s .  I n  o r d e r  t o  i d e n t i f y  him 
w i t h  t he  company i t  i s  o u r  p r o v i s i o n a l  view 
t h a t  t h e  f u n c t i o n s  of  management d e l e g a t e d  
should  be s u b s t a n t i a l .  What w i l l  be sub- 
s t a n t i a l  w i l l  depend upon the  s i g n i f i c a n c e  of 
what i s  de lega ted  i n  r e l a t i o n  t o  the c o r -  
p o r a t i o n ' s  a c t i v i t i e s  a s  a whole. I t  may 
i n c l u d e ,  f o r  example, even c o n t r o l  of  a branch 
of a c h a i n  Of shops i f ,  u n l i k e  t h e  manager i n  

70. See e.g. Lord Reid a t  [1971] 2 W.L.R. 1166, 1177. 
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Tesco’s  case, s u f f i c i e n t  powers of c o n t r o l  
have been de lega ted  t o  t h e  branch manager. 71 

b. A d e l e g a t e  can ,  of c o u r s e ,  a c t  f o r  the 
company o n l y  w i t h i n  t h e  scope  o f  h i s  dele-  
g a t i o n ;  and t h e  d e l e g a t i o n  of func t ions  
r e f e r r e d  to i n  sub-paragrapti a. m u s t ,  there- 
f o r e ,  i n  o u r  view be no t  o n l y  s u b s t a n t i a l  b u t  
a l s o  of  a r e l e v a n t  p a r t  of t h e  c o r p o r a t i o n ’ s  
a c t i v i t i e s .  Th i s  q u a l i f i c a t i o n  makes i t  
c l e a r  t h a t  t h e  c o r p o r a t i o n  cannot  have a t , t r i -  
buted t o  i t  t h e  f a u l t  o f  an o f f i c e r  whose 
de l ega ted  powers of c o n t r o l  a re  unconnected 
w i t h  t he  a c t i v i t y  f o r  w h i c h  i t  i s  sought  t o  
hold t h e  c o r p o r a t i o n  r e s p o n s i b l e .  We would 
no t ,  o f  c o u r s e ,  w i s h  t o  change what w(! be i ic ive  
t o  be  t h e  p r e s e n t  p o s i t i o n  whereby t h e  p e r s o n  
i d e n t i f i e d  w i t h  t h e  c o r p o r a t i o n  rendcrs ’  i t  . 

l i a b l e  o n l y  so  long a s  he ac t s  o r  p u r p o r t s  t o  
a c t  i n  its name, The e n t i r e l y  personal  . 
a c t i v i t i e s  o f  i t s  o f f i c e r s  c a n  never b e  a t t r i -  
buted t o  the corpora t ion .  

c. T h e  i d e n t i f i c a t i o n  of  t h e  company w i t h  a n  
i n d i v i d u a l  c a n  on ly  be made i f  t h e  a c t i v i t y  t o  
be p e n a l i s e d  i s  donc w i t h i n  t h e  scope of t h e  

a u t h o r i t y  conferred upon ttie ind iv idua l  concf! rricd. 

I t  may be  argued t h a t ,  i n  t h e  normal c o u r s e  o f  
a f f a i r s ,  no a u t h o r i t y  is c o n f e r r e d  t o  commit 
c r imina l  ac t s ,  bu t  t h a t  i t  i s  suf f ic icxnt  i f  L h e  

i r i d iv idua l  is a c t i n g  i n  pursuance of the 
a u t h o r i t y  a c t u a l l y  o r  os tc r i s  i b l y  confe r r ed .  O u r  

p rovis ior ta l  vicw, however, i s  t h a t  wlivn t t i t >  

person by h i s  a c t i o n  intorids t o  hariii t t i c !  coiiip~iny 
hi! cannot  be  i d e n t i f i e d  w i t h  i t .  Ttir! principle 

71. But ,  for  the  view t h a t  Tesco’s c a s e  niay go far t o  n u l l i f y  
t h e  p r o t e c t i o n  g i v e n  t o  the  consunior by ttic Trade 
D e s c r i p t i o n s  ,let, s(’c! (1971) 34 M . L . K .  676. j 
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e s t a b l i s h e d  by Moore v. B r e ~ l e r ~ ~  i s  c l e a r l y  
i n e q u i t a b l e  s i n c e  i t  p e n a l i s e s  a c o r p o r a t i o n  
and i t s  sha reho lde r s  f o r  something done i n  
f r a u d  of the c o r p o r a t i o n  and t o  the  d e t r i m e n t  
of  t h e  sha reho lde r s .  

d. There have been no r e p o r t e d  c r imina l  cases 
i n  which c o n s i d e r a t i o n  has been g i v e n  t o  t h e  
p o s s i b i l i t y  o f  p i e c i n g  together s e v e r a l  minds 
among the  c o n t r o l l i n g  of f icers  o f  a company 
t o  r e n d e r  t h e  company l i a b l e .  F o r  example,  
would a company be  l i a b l e  i f  one d i r e c t o r  
makes a s t a t emen t  f o r  the  purpose of o b t a i n i n g  
p r o p e r t y  n o t  knowing t h e  s t a t emen t  t o  be f a l s e ,  
w h i l e  a n o t h e r  knows t h e  t r u e  f a c t s  b u t  does 
n o t  know t h e  s t a t e m e n t  i s  being made? This  i s  
though t  t o  be u n d e s i r a b l e  and c o n t r a r y  t o  t h e  
p r i n c i p l e s  adopted i n  r ega rd  t o  t h e  men ta l  
element.73 Our p r o v i s i o n a l  view i s  t h a t  a 
c o r p o r a t i o n  should n o t  b e  taken a s  h a v i n g  any 
r e q u i r e d  mental  e l emen t  u n l e s s  a t  l e a s t  one of 
i t s  c o n t r o l l i n g  o f f i c e r s  h a s  the  whole mental  
e lement  requi red  f o r  t h e  of fence .  

40. F i n a l l y ,  i n  t h e  con tex t  of i d e n t i f i c a t i o n ,  it i s  r e l e v a n t  
t o  mention the  p o s i t i o n  of c o n t r o l l i n g  o f f i c e r s  who, whi le  
a c t i n g  a s  such w i t h  t h e  consent  of those  concerned wi th in  t h e  

company, have some d e f e c t  i n  t h e  manner of t h e i r  appointment. 
We b e l i e v e  t h a t ,  i n  seeking t o  i d e n t i f y  the  mind and a c t i v i t i e s  
of t h e s e  i n d i v i d u a l s  w i t h  the  company, i t  s h o u l d  bt regarded 
a s  i r r e l e v a n t  t h a t  t hey  may n o t  have been v a l i d l y  appointed. 74 

, 

~~ ~ ~~ 

72. [ I9441 2 A l l  E.R. 515: see pa ra .  9 above. 
73. I n  Working Pape r  N O .  31, “The Mental Element i n  C r i m e ” .  

I t  has  a l so  been r e j e c t e d  i n  r e l a t i o n  t o  c i v i l  l i a b i l i t y :  
see Armstrong v. S t r a i n  [ I9521 1 K.B. 232. 

Freeman & Lockyer v. Buckhurst. Pa rk  P r o p e r t i e s  (Mangal) - Ltd 11964J 2 Q.B. 48. 

74. Compare t h e  p o s i t i o n  i n  r e g a r d  t o  c i v i l  a c t i o n s :  see  
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We a r e ,  of cour se ,  aware t h a t  d i r e c t o r ' s  l i a l i i l  i t y  p r o v i s i o n s  
i n  r e c e n t  s t a t u t e s  re fe r  to  "any person pu rpor t ing  t o  a c t "  
a s  a d i r e c t o r ,  manager, s e c r e t a r y  o r  o t h e r  s i m i l a r  o f f i c e r  , 
b u t  t h e s e  p r o v i s i o n s  a r e  concerned, n o t  w i t h  i d e n t i f i c a t i o n ,  
bu t  w i t h  r ende r ing  l i a b l e  d i r e c t o r s  e t c .  where a l i a b i l i t y  
has a l r e a d y  been shown t o  r e s t  on t h e  company. A s  P a r t  I1 
of  this Pape r  i n d i c a t e s ,  t h e  c r i t e r i o n  f o r  i d e n t i f i c a t i o n  
depends more upon the f a c t  of  c o n t r o l  t h a n  t h e  formal s t a t u s  
occupied by t h e  person i n  ques t ion .  Moreover,  on a l i t e r a l  
cons t mc t i o n ,  anyone, even a minor employee, may "purpor t "  
t o  a c t  a s  a c o n t r o l l i n g  o f f i c e r  w i thou t  n e c e s s a r i l y  h a v i n g  
any ' a u t h o r i t y  t o  do so. We do n o t ,  t h e r e f o r e ,  c o n s i d e r  the 
language of  the d i r e c t o r ' s  l i a b i l i t y  p r o v i s i o n s  t o  be appro-  
p r i a t e  to  d e s c r i b e  the p o s i t i o n  where a d e f e c t  e x i s t s  i n  t h e  
manner o f  appointment of t hose  whom i t  i s  sought  t o  i d e n t i f y  
w i t h  t h e  company. 

75 

Summary of suggested a l t e r n a t i v e s  

41. We are  anxious i n  no way t o  c o n f i n e  t h e  comments of 
r e c i p i e n t s  of t h i s  P a p e r  b u t  i t  is  o u r  p r o v i s i o n a l  vikw t h a t  

t he  fo rego ing  examination of t h e  p o s s i b l e  b a s e s  of l i a b i l i t y  
s u g g e s t s  t h a t  the o n l y  ones which  a r e  b o t h  f e a s i b l e  and perhaps 
a c c e p t a b l e  are  - 

( i )  t h e  s t a t u s  quo w i t h  some c l a r i f i c a t i o n ;  

( i i )  v i c a r i o u s  l i a b i l i t y  on ly ;  o r  

( i i i )  l i m i t a t i o n  by referencr. t o  penalty. 

I n  t h e  nex t  p a r t  o f  t h e  Pape r  we c5xaniint! t h e  s o c i a l  a n d  po l i cy  
c o n s i d e r a t i o n s  w h i c h  may i n d i c a t e  whether  a gerieral o r  1 i i n i  t.ed 
b a s i s  of l i a b i l i t y  i s  t h c  iiiore d c s i r a b l e .  
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V I .  F a c t o r s  i n  t h e  cho ice  of a wide o r  l i m i t e d  b a s i s  
of  l i a b i l i t l  

F a c t o r s  f avour ing  a l i m i t e d  l i a b i l i t y  

42. ( i )  

( i i )  

( i i i )  

The main argument a g a i n s t  a system which 
imposes c o r p o r a t e  l i a b i l i t y  f o r  s e r i o u s  
o f f e n c e s  i s  t h a t ,  as a mat ter  of p r i n c i p l e ,  
where such an o f f e n c e  has  been committed 
on ly  he who committed i t  should be l i a b l e ,  

n o t  o n l y  because punishment of  such 
o f f e n d e r s  provides  t h e  b e s t  d e t e r r e n t  t o  
o t h e r s  s i m i l a r l y  p l aced  b u t  a l s o  because  
c o n v i c t i o n  of  t h e  company r e s u l t s  o n l y  i n  
l o s s  t o  i t s  s h a r e h o l d e r s  (or  i n  some i n s t a n c e s  
t o  i t s  c r e d i t o r s )  who may be innocent .  Th i s  
l o s s  may n o t  on ly  be  t he  pecuniary l o s s  o f  the  
f i n e  b u t  a l s o  the  i n t a n g i b l e  l o s s  s u f f e r e d  by 
reason o f  t he  damage t o  t h e  company’s 
r e p u t a t i o n .  

I t  is  f u r t h e r  argued t h a t  it of fends  a g a i n s t  
common s e n s e  t h a t  a company should be  found 
g u i l t y  of  s e r i o u s  o f f e n c e s  having no r egu la to ry  
con ten t .  A b a s i s  of l i a b i l i t y  which p e r m i t s  a 
company t o  be charged w i t h  consp i r ing  t o  commit 
o r  committing (even i f  o n l y  as an accesso ry )  such 
crimes a s  rape,  murder o r  manslaughter  i s  one 
n o t  r e a d i l y  understood b y  a ju ry .  

I t  i s  a l s o  s a i d  t h a t  the ex tens ion  of I i a b i l i t y  
o u t s i d e  the  a m b i t  o f  v i c a r i o u s  l i a b i l i t y  i s  a 
re1 a t i v e l y  r e c e n t  and unnecessary development 

F a c t o r s  f avour ing  a gene ra l  l i a b i l i t g  

4 3 .  ( i )  I t  i s  sometimes argued i n  f a v o u r  of  a wide l i a b i l i t y  
t h a t  e v i d e n t i a l  r equ i r emen t s  may be less  s t r i c t  
i n  t h e  c a s e  o f  company p rosecu t ions ,  s o  enabl ing 
a company t o  be convicbed where the  i n d i v i d u a l  
r e s p o n s i b l e  would escape.  
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( i i )  The p u b l i c i t y  g i v e n  t o  a company on 
c o n v i c t i o n  even f o r  a s e r i o u s  o f f e n c e  
i s  s a i d  t o  c o n s t i t u t e  a s t r o n g  d e t e r r e n t .  

( i i i )  The f i n e  imposed upon a company, i t  i s  
argued ,  p rov ides  a means of  d e p r i v i n g  i t  
o f  u n j u s t  enrichment.  

( i v )  I t  may sometimes be of  importance t o  proceed 
a g a i n s t  a company f o r  a i d i n g  and a b e t t i n g  the 
commission o f  o f f ences .  Aiding and a b e t t i n g  
r e q u i r e s  the  p re sence  of  a mental  element,  
Thus, companies cou ld  only  be made l i a b l e  f o r  
a i d i n g  and a b e t t i n g  i f  t h e  b a s i s  of l i a b i l i t y  
pe rmi t t ed  p r o s e c u t i o n  of  companies f o r  o f f ences  
w i t h  a mental  element.  

(v) Where many i n d i v i d u a l s  w i t h i n  a c o r p o r a t i o n  a r e  
known t o  be invo lved  i n  a p a r t i c u l a r  o f f ence ,  
p rosecu t ion  o f  the  company may be  more convenient .  

C o n s i d e r a t i o n  o f  the f a c t o r s  

1 .  The  h i s t o r i c a l  argument 

44. The development o f  c o r p o r a t e  l i a b i l i t y  o u t l i n e d  i n  P a r t  I11 
showed t h a t  t h e  expansion o f  c o r p o r a t e  l i a b i l i t y  t ak ing  p l a c e  i n  
1944 was p robab ly  due t o  a misunderstanding of t h e  law as t o  
v i c a r i o u s  l i a b i l i t y  a s  i t  a p p l i e d  t o  companies. I t  may be  
maintained,  t h e r e f o r e ,  t h a t ,  s i n c e  t h i s  development i n  t h e  l a w  
i s  of  such r e c e n t  d a t e ,  i t  would not  b e  d i f f i c u l t  t o  r e s t o r e  
t h e  law t o  the  p o s i t i o n  which obtained p r i o r  t o  1944. T h i s  

would, however, overlook developments bo th  j u d i c i a l  and legis- 
l a t i v e  s i n c e  t h a t  da t e .  The extended l i a b i l i t y  has ,  t o  j u d g e  
merely by t h e  number of r e p o r t e d  cases  on t h e  s u b j e c t ,  proved 
a u s e f u l  d e v i c e  and t h e  r e f e r e n c e  i n ,  f o r  example,  s e c t i o n  18 
of  the  T h e f t  A c t  t o  c o r p o r a t e  l i a b i l i t y  f o r  o f f e n c e s  which 

r e q u i r e  a mental  element i s  i n d i c a t i v e  of  t h e  degree  t o  wh ich  

t h i s  l i a b i l i t y  has  been accep ted  without  q u e s t i o n .  L e g i s l a t i o n  
s i n c e  1944 i n  t he  p u b l i c  w e l f a r e  a r e a  h a s  i n c l u d e d  many p r o v i s i o n s  
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f o r  which c o r p o r a t e  l i a b i l i t y  has  been h e l d ,  o r  p robab ly  
would be  h e l d ,  t o  e x i s t  i r r e s p e c t i v e  o f  whether t h e  l i a b i l i t y  
i s  v i c a r i o u s , 7 6  a s t r i c t  l i a b i l i t ~ , ~ '  o r  a mens rea l i a b i l i t y  78 . 
C l e a r l y ,  t h e r e f o r e ,  any change i n  t h e  b a s i s  of c o r p o r a t e  l i a -  
b i l i t y  should l o o k  t o  grounds of p r i n c i p l e  and p o l i c y  o t h e r  
t h a n  t h e  merely h i s t o r i c a l  for j u s t i f i c a t i o n .  

2. I d e n t i f i c a t i o n  and pe r sona l  l i a b i l i t y  

45. P r i o r  t o  1944 p rosecu t ion  of o f f ences  r e q u i r i n g  a mental  
e lement  and o u t s i d e  t h e  sphere  of p u b l i c  welfare l e g i s l a t i o n ,  , 

such  as f r a u d ,  were i n v a r i a b l y  i n s t i t u t e d  a g a i n s t  i n d i v i d u a l s  
where those  o f f e n c e s  were committed i n  t h e  c o u r s e  of a company's 
bus iness .  I t  i s  r e l e v a n t  t o  a s k ,  therefore, why p rosecu t ion  of 
t h e  company i t s e l f  i s  now sometimes thought d e s i r a b l e .  One. 
r eason  advanced i s  t h a t  there i s  c o n s i d e r a b l e  d i f f i c u l t y ,  i n  
t h e  case of l a r g e  co rpora t ions  a t  l e a s t ,  i n  i d e n t i f y i n g  t h e  
pe r sons  a c t u a l l y  r e spons ib l e  f o r  t h e  commission of an of fence .  
Where an a c t  is committed by a p e r s o n  o r  pe r sons  w i t h i n  a l a rge  
o r g a n i s a t i o n ,  i t  may be imposs ib l e  t o  l e a r n  where t h e  f a u l t  
l i e s ;  a t  most, t h e  subord ina te  who has  performed the  pena l i s ed  
a c t  i t s e l f  i s  located w h i l e  real  g u i l t  l i e s  higher  i n  the  
l e a d e r s h i p  o f  t h e  o rgan i sa t ion .  Even though the  head o f - t h e  
o r g a n i s a t i o n  i s  reached, the  r ea l  power may l i e  i n  i n t e r e s t s  
even beyond him.  By making t h e  company i t s e l f  l i a b l e ,  t h e  
l a w  ensu res  t h a t  t he  o f fence  w . 1 1  n o t  go unpena l i sed .  Con- 
s i d e r e d  by i t s e l f ,  t h i s  argumeiit may we l l  be though t  a cogent  
one. But i f  t h e . a i m  of p r o s e c u t i o n s  conducted on  t h i s  b a s i s  
i s  t o  s e c u r e  t h e  admission o f  , .:vidence a g a i n s t  t h e  company a s  
a whole where such  evidence would n o t  be a d m i s s i b l e  aga ins t  an 
i n d i v i d u a l  w i t h i n  i t ,  we b e l i e y e  t h e m  t o  be o b j e c t i o n a b l e  i n  
p r i n c i p l e .  Moreover, we doubt whe the r  such p rosecu t ions  do 

76. E.$. t h e  o f f e n c e s  i n  P t .  J V  of t h e  Weights and Measures A c t  
19,23, e s p e c i a l l y  s. 22(1) and ( 2 ) .  

77. E.g. o f f e n c e s  under t h e  O f f i c e s ,  Shops and  Railway P r e m i s e s  
A c t  1963 and t h e  Clean A i r  A c t  1956, s. 1 .: s e e  para. 25  
above, and see Alphacel l  L t d  v. Woodward [ 19721 2 A l l  
E.K. 475. 

78. E.g. Trade Desc r ip t ions  A c t  1968, s. 14. 
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ach ieve  t h i s  a i m ;  i t  i s ,  a t  l e a s t ,  d i f f i c u l t  t o  conceive of 
a n  example i n  p r a c t i c e  which would do so.  The i d e a  behind 
such p r o s e c u t i o n s  may be t h a t  the  knowledge o r  a c t i v i t i e s  
o f  v a r i o u s  members o f  t h e  company, wh i l e  i n s u f f i c i e n t  i n d i -  
v i d u a l l y  t o  found a p r o s e c u t i o n ,  may, when p ieced  t o g e t h e r ,  
s u f f i c e  t o  prove t h e  f u l l  mens r e a ;  b u t  we have a l r e a d y  
sugges t ed  t h a t  t h i s ,  t oo ,  i s  o b j e c t i o n a b l e  i n  p r i n ~ i p l e . ~ '  

3. Loss t o  s h a r e h o l d e r s  

4 6 .  Many r e g u l a t o r y  o f f e n c e s ,  i nc lud ing  t h o s e  i n  r e s p e c t  of 
whic,h v i c a r i o u s  l i a b i l i t y  i s  imposed, c a r r y  r e l a t i v e l y  l i g h t  
p e n a l t i e s ;  t h e  most f r e q u e n t  maximum i s  t h r e e  months' 
imprisonment and a f i n e  o f  a few hundred pounds. The more 
s e r i o u s  o f f e n c e s  f o r  which a company may a t  p r e s e n t  i t s e l f  be  
he ld  l i a b l e  u s u a l l y  c a r r y  f i n e s  l i m i t e d  o n l y  by r e fe rence  t o  
t h e  p r e s e n t  p o l i c y  of  t h e  l aw  t h a t  f i n e s  s h o u l d  not  g e n e r a l l y  
be unreasonable  i n  r e l a t i o n  t o  t h e  c a p a c i t y  t o  pay of t h o s e  
upon whom t h e y  are  imposed. Where a company i s  concerned, 
t h e o r e t i c a l l y  t h i s  may be v e r y  h igh  indeed. Such f i n e s  c a n  
o n l y  be m e t  from company assets  and must, t h e r e f o r e ,  a d v e r s e l y  
a f f e c t  t h e  sha reho lde r s .  Thus, it,rnay b e  argued t h a t  any 
r a t i o n a l e  f o r  t h e  e x t e n s i o n  o f  company l i a b i l i t y  to  s e r i o u s  
o f f ences  must r e q u i r e  t h a t  t h e  sha reho lde r  shou ld  e x e r c i s e  a 
large degree  o f  c o n t r o l  o v e r  t h e  company i n  o r d e r  t o  p r e v e n t  
r ecu r rence  of t h e s e  offences." 
t h e  i m p o s i t i o n  of d r a s t i c  p e n a l t i e s  which u l t i m a t e l y  can  o n l y  
a f f e c t  t h e  sha reho lde r s  can  have no d e t e r r e n t  e f f e c t  a t  a l l .  
I t  i s  p robab le  t h a t  s h a r e h o l d e r s  a t  a g e n e r a l  meeting have 
l i t t l e  p e r s o n a l  knowledge of  t h e  c a n d i d a t e s  f o r  d i r e c t o r i a l  
o f f i c e  who p r e s e n t  themselves.  I n  any c a s e  i n d i v i d u a l  s h a r e -  
ho lde r s  i n  l a r g e  companies have l i t t l e  c o n t r o l  o v e r  t h e i r  
Operat ions u n l e s s  they  a r e  i n s t i t u t i o n a l  s h a r e h o l d e r s  w i t h  a 
l a r g e  holding.  T h e i r  r i g h t s  c a n  only  be e x e r c i s e d  a t  a g e n e r a l  

I f  t h i s  i s  n o t  t he  c a s e ,  t h e n  

79. See para .  39 d. 
80.  See Leigh ,  Criminal  L i a b i l i t y  of C o r p o r a t i o n s  i n  E n g l i s h  

_. Law, pp. 150 e t  seq. 
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m<>cting and, i n  c o n t r a s t  t o  t hose  i n  c o n t r o l l i n g  p o s i t i o n s  
w i t h i n  the  company, w i t h  t h e i r  a b i l i t y  t o  c o n t r o l  t h e  proxy,  
v o t e ,  t hey  probably have no d e t a i l e d  knowledge of t h e  
r o u t i n e  of t h e  company nor .  t h e  o p p o r t u n i t y  of acq:u i r ing  it .  
I n  any c a s e  it, may be considered d o u b t f u l  ,whether a d u t y  of 
s u p c r v i s i o n  s o  c l o s e  a s  i s  implied by t h e  argument as t o  share- 
h o l d e r  c o n t r o l  ough t  t o  be imposed upon them. 

47 .  I t  i s ,  however', important ,  when c o n s i d e r i n g  the l o s s  
borne by s h a r e h o l d e r s ,  t o  bea r  i n  mind the i r  g e n e r a l  p o s i t i o n  
w i t h i n  t h e  company. The company i t se l f  i s  a f i c t i o n ,  i n  law ' 

a s p e c i a l  type  of pe r son  c o n s i s t i n g  of s h a r e h o l d e r s  and run 
by i t s  members. By t a k i n g  s h a r e s  i n  t h e  company, t h e  share- 
h o l d e r s  d e l i b e r a t e l y  s u b j e c t  themselves  to  t h e  f l u c t u a t i n g  
fortunes of  the  company and i t  may b e  argued, t h e r e f o r e ,  t h a t  
t h e y  must accep t  any l o s s e s  ar is ing o u t  of a company's con- 
v i c t i o n  f o r  an  o f f e n c e  a s  one of  t h e  r i s k s  i n c i d e n t a l  upon 
be ing  sha reho lde r s .  Such l o s s e s ,  i t  may be s a i d ,  should not 
p rope r ly  be regarded as p e n a l t i e s  u n f a i r l y  imposed on the  
s h a r e h o l d e r s  bu t  merely a s  an i n e v i t a b l e  consequence of t h e  
r i s k s  r e f e r r e d  to. But t hese  arguments a r e  more e f f e c t i v e  i n  
r e l a t i o n  t o  f i n e s  imposed f o r  r e g u l a t o r y  o f f ences  t h a n  t o  
f i n e s  imposed f o r  s e r i o u s  crime. The r i s k  of  " v i o l a t i o n s "  i n  
t h e  f i e l d  o f  i ts  t r a d i n g  a c t i v i t i e s  may be one w i t h  which a 
s h a r e h o l d e r  can  p r o p e r l y  b e  sadd led  b u t  t he  same c o n s i d e r a t i o n s  
may not  be thought  t o  apply t o  t l  e r i s k  of the  c o n t r o l l i n g  
d i r e c t o r s  i ndu lg ing  i n  s e r i o u s  cx'ime. 

4 .  P u b l i c i t y  

48. The main o b j e c t i v e  o f  t h e  c r i m i n a l  law i s  t h e  prevent ion 
oT crime and i t  i s  argued t h a t  t f e  p u b l i c i t y  a t t e n d a n t  upon 
t h e  p rosecu t ion  o f  companies has  a s t r o n g  d e t e r r e n t  e f f e c t .  
The p rosecu t ion  o f  a company f o r  t h e  commis.sion of an  of fence  
symbolises  t h e  f a i l u r e  of  c o n t r o l  by t h e  company and i t  i s  
s o c i a l l y  d e s i r a b l e  t o  have t h e  company's name b e f o r e  the  pub l i c  
We t h i n k  t h a t  i t  i s  probably t r u e  t h a t  t h e  p u b l i c i t y  given t o  
a c o r p o r a t i o n  (even  a n a t i o n a l i s e d  one) i s  v a l u a b l e  i n  t h e  
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f i e l d  of r e g u l a t o r y  o f f e n c e s  t h e  purpose o f  which i s  o f t e n  
t o  ensu re  adherence t o  p r o p e r  s t a n d a r d s ,  f o r  example i n  r e s p e c t  of 
food- s tu f f s ,  d rugs  and o t h e r  a r t i c l e s  of consumption. T h i s  
p u b l i c i t y  ach ieves  i t s  e f f e c t  i n  t h e  main through r e p o r t s  
i n  t h e  l o c a l  p r e s s ,  so having a maximum impact  upon consumers,  
and where  t h e r e  i s  a denge r  t h a t  t h e  company’s name may 
ach ieve  p u b l i c i t y  through a succ e s s f u l  p rosecu t ion  a s t r o n g  
j o i n t  s e n s e  of  r e s p o n s i b i l i t y  o l e r a t e s  among t h e  company’s 
d i rec tors  and s t a f f  aimed a t  minimising t h e  damage the pub l i -  
c i t y  may cause .  

4 9 .  . I n  t h e  f i e l d  o f  s e r i o u s  crime, however, i t  may be  doub t fu l  
whether  t h e  f e a r  o f  p u b l i c i t y  bcing g i v e n  t o  the  company i s  a 
d e t e r r e n t  f a c t o r .  I f  t h e  d i r e c t o r s  of  a company c o n s i d e r  
embarking upon a s e r i o u s  c r imina l  e n t e r p r i s e  i t  i s  more l i k e l y  
t o  be t h e i r  f e a r  of pe r sona l  discovery l e a d i n g  t o  punishment 
and d i s g r a c e  which d e t e r s  them. 51 

50. I t  i s  o u r  p r o v i s i o n a l  view t h a t  t h e  p u b l i c i t y  g i v e n  t o  a 
company fo l lowing  c o n v i c t i o n  is a very s t r o n g  argument a g a i n s t  
any e x c l u s i o n  of c o r p o r a t e  c r imina l  l i a b i l i t y  i n  t h e  ‘regulatory 
f i e l d  b u t  t h a t ,  i n  t h e  f i e l d  o f  s e r i o u s  crime, the  b a l a n c e  i s  
perhaps t h e  o ther  way. The damage done t o  a company’s r epu t -  
a c i o n  by a c o n v i c t i o n  f o r  a s e r i o u s  c r ime  may w e l l  prove harm- 
f u l  t o  t h e  innocen t  a l though  t h e  t h r e a t  o f  such a c o n v i c t i o n  
may n o t  d e t e r  t h e  g u i l t y .  

5. Un jus t  enrichment 

51. The p r e s e n t  p o l i c y  of t h e  law i s  t h a t  t h e  l e v e l  o f  f i n e s  
imposed on conv ic t ion  s h o u l d  n o t  be e x c e s s i v e ,  and t h i s  of 
n e c e s s i t y  invo lves  a n  assessment  of t he  de fendan t ’ s  a b i l i t y  
t o  pay w i t h o u t  undue ha rdsh ip .  I n  many c a s e s ,  t h e r e f o r e ,  t h e  

81. I n  p a r t i c u l a r ,  i f  c e r t a i n  o f f ences  a re  committed i n  
connec t ion  w i t h  t h e  management o f  a company, t h e  c o u r t  may 
d e b a r  a person from being a d i r e c t o r  o r  t ak ing  p a r t  i n  the  
management of  t h e  company f o r  up t o  5 yea r s :  see Companies 
A c t  1948 s. 188(1).  
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s i z e  of a f i n e  which m i g h t  be imposed upon an i n d i v i d u a l  
o f f i c i a l  of a company would be l e s s  than  would be imposed 
on t h e  company i t s e l f  were i f  found g u i l t y  of a s e r i o u s  
o f f ence .  If o n l y  i n d i v i d u a l s  c o u l d  be p rosecu ted  and i f  
t h e  a p p r o p r i a t e  f i n e  had i n  each case t o  be  determined i n  
r e l a t i o n  t o  t h e  circumstances of an i n d i v i d u a l  o f f i c i a l  it 
would f r e q u e n t l y  be impossible  t o  impose a p e n a l t y  s u f f i c i e n t  

82 t o  d e t e r  t h e  company f o r  whom t h e  i n d i v i d u a l  was acting. 
I n  a d d i t i o n  t h e  c o u r t s  would n o t  be a b l e  t o  l o o k  a t  another  
impor t an t  a s p e c t  r e l e v a n t  t o  the de te rmina t ion  of sen tence ,  
namely the  advan tage  t h a t  t h e  company der ived f r o m  t h e  breach 
of t h e  l a w .  

5 2 .  I t  i s  o u r  p r o v i s i o n a l  view t h a t  t h e  a b i l i t y  heav i ly  t o  
f i n e  a company i n  a p p r o p r i a t e  c i r cums tances  so t h a t  i t  s h a l l  
n o t  p r o f i t  by c r i m i n a l  a c t i v i t y  i s  a s t r o n g  argument  i n  f avour  
of r e t a i n i n g  a broad b a s i s  of corporate c r imina l  l i a b i l i t y .  
Heavy f i n e s  are c l e a r l y  n o t  u n f a i r  t o  t h e  shareholders i n  so 
f a r  as they  merely dep r ive  the  company of i l l ega l  ga ins .  We 
a r e  n o t ,  however, s u r e  t o  wha t  e x t e n t  t h i s  is  a p r a c t i c a l  
c o n s i d e r a t i o n  which ought t o  be t a k e n  i n t o  a c c o u n t ,  and, upon 
t h i s ,  we would welcome guidance f r o m  those  whom we consult .  
If  ' f ines  of  t h i s  k ind  upon companies a r e ,  as we b e l i e v e ,  r a r e l y  
imposed f o r  o f f e n c e s  o u t s i d e  t h e  r e g u l a t o r y  f i e l d ,  then the  
s u p p o r t  t hey  a f f o r d  t o  t h e  argument i n  favour  of a broad b a s i s  

of  c o r p o r a t e  c r i m i n a l  l i a b i l i t y  i s  weakened. I f ,  however, they 
were a common f e a t u r e  i n  t h e  a d m i n i s t r a t i o n  o f  the cr imina l  
law, they  would ra ise  ques t ions  of po l i cy  which  r e q u i r e  f u r t h e r  
c o n s i d e r a t i o n .  

~ ~~~ ~~ ~ ~ ~ 

82. See,  i n  t h i s  c o n t e x t ,  s. 25(7) of the  N u c l e a r  I n s t a l l a t i o n s  
A c t  1965 which provides  f o r  un l imi t ed  f i n e s  on  c o r p o r a t i o n s  
f o r  o f f e n c e s  which c a r r y  d e t e r m i n a t e  f i n e s  when committed 
by i n d i v i d u a l s .  
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53. W h i l s t  f i n e s  imposed on companies f o r  v a r i o u s  o f f ences  
' may be h e a v i e r  t h a n  t h o s e  imposed on  i n d i v i d u a l  d i r e c t o r s  o r  

o f f icers ,  t h e  basis  of t h e i r  a s ses smen t  i s  no d i f f e r e n t  i n  
p r i n c i p l e  f r o m  t he  
s e r i o u s n e s s  o f  t h e  
f i n e s  a r e ' t h e  main 
e f f ec t  o f  the  f i n e  
i l l e g a l l y  ob ta ined  
would b e  l i k e l y  t o  

assessment  o f  f i n e s  upon i n d i v i d u a l s .  
o f f e n c e s  and t h e  d e t e r r e n t  e f f e c t  of the  
f a c t o r s .  I n  de t e rmin ing  t h e  d e t e r r e n t  
bo th  t h e  a b i l i t y  t o  pay and the  advantage 
a re  taken  i n t o  account .  A f i n e  which 
l e a d  t o  extreme f i n a n c i a l  d i f f i c u l t i e s  i s  

The 

n o t  u s u a l l y  imposed even though s u c h  a f i n e  might be warranted 
i f  assessed on t h e  basis of i l l e g a l  g a i n  a lone .  

54. I t  is f o r  c o n s i d e r a t i o n  w h e t h e r  t h e  c o u r t s  s h o u l d  be  

encouraged t o  g i v e  g r e a t e r  emphasis t o  the f a c t o r  of i l l e g a l  
g a i n  i n  a s s e s s i n g  t h e  f i n e s  t o  be imposed on c o r p o r a t i o n s  and, 
i f  s o ,  how t h i s  cou ld  be b e s t  achieved.  A p o s s i b l e  s o l u t i o n  i s  
t o  p rov ide  t h a t  c o r p o r a t i o n s  s h o u l d  be deprived of a l l ,  o r  a 
p o r t i o n ,  o f  any p r o f i t s  f lowing from a breach o f  t h e  c r imina l  
l a w  i n  a d d i t i o n  to ,  o r  i n  p l a c e  o f ,  a f i n e .  We s e e k  views on 
whe the r  such a s o l u t i o n  should be adopted and w h e t h e r  a procedure 
shou ld  be dev i sed  f o r  enab l ing  t h e  p rosecu t ion  i n  a proper  case, 
a f t e r  n o t i c e  t o  t h e  defendant  company, t o  have power t o  i n v e s t i -  
ga te  t h e  a f f a i r s  of t h e  company t o  determine t h e  p r o f i t  r e s u l t i n g  
from t h e  c r i m i n a l  conduct  charged. 

6. Inchoa te  o f f e n c e s :  a i d i n g  and a b e t t i n g  

55. Inchoa te  o f f e n c e s  are a t  p r e s e n t  under review by the 
Working P a r t y  which i s  a s s i s t i n g  t h e  Law Commission. The c r imes  
of inc i t emen t ,  c o n s p i r a c y  and a t t empt  a r e  a t  p r e s e n t  common law 
mens rea o f f e n c e s  w i t h  un l imi t ed  p e n a l t i e s  w h i c h  would b e  

excluded by e i t h e r  o f  t h e  bases  of l i m i t e d  l i a b i l i t y  which we  
a r e  here cons ide r ing .  Thus a company could be c o n v i c t e d  of a n  
o f f e n c e  of v i c a r i o u s  l i a b i l i t y  n o t  r e q u i r i n g  a m e n t a l  element 
b u t  n o t  f o r  an  a t t e m p t  t o  commit any  such  of fence .  Whi ls t  t h i s  
i s  a p p a r e n t l y  i l l o g i c a l ,  i t  does n o t ,  on c l o s e r  examinat ion,  
seem t o  be o f  g rea t  importance. The v a s t  m a j o r i t y  of of fences  
of v i c a r i o u s  l i a b i l i t y  are  non- ind ic t ab le  whereas i n c h o a t e  
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o f f e n c e s  a r e  i n d i c t a b l e .  Although inc i t emen t  and conspiracy 
may be charged i n  r e s p e c t  of  non- ind ic t ab le  o f f e n c e s ,  i t  i s  
a q u e s t i o n  f o r  c o n s i d e r a t i o n  whe the r  they  w i l l  c o n t i n u e  t o  be 

s o  i n  future .83 
charged i n  r e s p e c t  o f  non- ind ic t ab le  o f f ences  and a n  i n a b i l i t y  
t o  b r i n g  such a cha rge  i n  regard t o  co rpora t e  o f f e n c e s  would, 
t h e r e f o r e ,  i n t r o d u c e  no d i f f i c u l t y .  Moreover, s i n c e  the  
i n d i v i d u a l s  concerned i n  a t t e m p t s  and i n c i t e m e n t s  must be 

i d e n t i f i e d ,  the  p o s s i b i l i t y  of  p roceed ing  a g a i n s t  them per- 
s o n a l l y  remains open. I n  one area a t  l e a s t ,  t h a t  of t r a d e  
d e s c r i p t i o n s ,  t he  problem i s  surmounted by s p e c i a l  p rov i s ions  
r e l a t i n g  t o  "supply" and " o f f e r  t o  supply".84 
bas i s  of  l i a b i l i t y  t o  be  chosen no doubt s i m i l a r  p rov i s ions  
enab l ing  p r o s e c u t i o n  o f  an i n c h o a t e  o f f ence  t o  be i n s t i t u t e d  
cou ld  be made i n  o t h e r  very e x c e p t i o n a l  c a s e s  where it was 
though t  necessary.  

A t t e m p t s ,  i n  any e v e n t ,  can  p robab ly  not  b e  

Were the  narrow 

56. S i m i l a r  c o n s i d e r a t i o n s  a p p l y  where a company i s  a 
secondary p a r t y  t o  a n  of fence .  If a l i m i t e d  bas i s  of l i a b i l i t y  
i s  assumed, t h e  company may be c o n v i c t e d  o f  t h e  o f f e n c e  but ,  
because o f  t h e  mental  e lement  r e q u i r e d ,  no t  of a i d i n g  o r  
a b e t t i n g  it.85 
o f  p roceed ing  a g a i n s t  t he  i n d i v i d u a l s  concerned. 

Here aga in ,  however, t h e  p o s s i b i l i t y  remains 

7 .  Convenience 

57. P r o s e c u t i o n  of a company i t s e l f ,  e s p e c i a l l y  i n  the  case 
of  l a r g e  companies w i t h  many c o n t r o l l i n g  o f f i c e r s ,  has c e r t a i n  
obvious p rocedura l  advantages.  S e r v i c e  on t h e  company i s  
e a s i l y  e f f e c t e d  a t  i t s  r e g i s t e r e d  o f f i c e ;  where a l a r g e  number 
of c o n t r o l l i n g  o f f i c e r s  a r e  concerned a m u l t i p l i c i t y  of a c t i o n s  

83. Th i s  i s  u n d e r  review by t h e  Working Pa r ty .  
84. The T r a d e  D e s c r i p t i o n s  A c t  1968 s. 6 p r o v i d e s  t h a t  "A 

person exposing goods f o r  s u p p l y  o r  hav ing  goods i n  h i s  
posses s ion  f o r  supply s h a l l  be deemed t o  o f f e r  t o  supply 
them": and s. l ( 1 )  i s  d r a f t e d  i n  terms o f  supp ly  o r  o f f e r  
t o  Supply. 

85. See Working Pape r  N O .  4 3 ,  p r o p o s i t i o n  N O .  7. 
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are avoided, and f i n e s  can  e a s i l y  be c o l l e c t e d .  These 
advantages are  p r e s e n t  whatever deg ree  of s e r i o u s n e s s  t h e  
o f f e n c e  may posses s  and, bea r ing  i n  mind t h a t  t h e  i n d i v i d u a l  
r e s p o n s i b l e  f o r  s e r i o u s  o f f ences  must b e  i d e n t i f i e d  t o  render 
h i s  company l i a b l e ,  o u r  p r o v i s i o n a l  view i s  t h a t  there i s  
no th ing  which i s  u n f a i r  o r  c o n t r a r y  t o  p r i n c i p l e  i n  t ak ing  
advantage i n  a p p r o p r i a t e  cases  o f  t he  procedural  advantages 
h e r e  o u t l i n e d .  

The bases  of  restricted l i a b i l i t y  compared 

58.. I t  seems t o  u s  t h a t  t h e s e  a r e  t h e  p r i n c i p a l  factors  which  

h a v e ' t o  be taken  i n t o  account  i n  deciding between a broadly 
based l i a b i l i t y  and one r e s t r i c t e d  i n  e i t h e r  o f  t h e  t w o  ways 
which we have so f a r  been cons ide r ing .  We now t u r n  t o  a b r i e f  
c o n s i d e r a t i o n  of t h e  comparat ive merits o f  t h e  two b a s e s  of 
r e s t r i c t e d  l i a b i l i t y ,  namely, a r e s t r i c t i o n  t o  o f f e n c e s  of 
v i c a r i o u s  l i a b i l i t y  and a r e s t r i c t i o n  by r e fe rence  t o  penalty.  

59. A r e s t r i c t i o n  of co rpora t e  l i a b i l i t y  t o  one co-extensive 
w i t h  t h e  v i c a r i o u s  l i a b i l i t y  O f  n a t u r a l  persons c r ea t e s  no 
t h e o r e t i c a l  d i f f i c u l t i e s  and acco rds  w i t h  the  h i s t o r i c a l  
p o s i t i o n  of  c o r p o r a t i o n s .  A s  a g e n e r a l  p r o p o s i t i o n ,  however, 
i t  s u f f e r s  from the d e f e c t  a l r e a d y  a l l u d e d  t o ,  i n  t h a t  t h e r e  
a r e  o f f e n c e s  i n  t h e  r e g u l a t o r y  f i e l d ,  p a r t i c u l a r l y  where an 
o c c u p i e r  i s  made c r i m i n a l l y  l i a b l e ,  which would seem t o  be 
excluded by a l i m i t a t i o n  t o  v i c a r i o u s  l i a b i l i t y  o n l y .  A 

l i m i t a t i o n  by r e f e r e n c e  t o  p e n a l t y  p r e s e n t s  concep tua l  
d i f f i c u l t i e s 8 6  i n  t h a t  t h e  l i n e  would be drawn w i t h o u t  re ference  
t o  the  mental  e lement  r equ i r ed  f o r  t h e  commission of a n  offence.  
Many r e g u l a t o r y  o f f e n c e s  r e q u i r e  f o r  t h e i r  commission a f u l l  
mental  e lement ,  F u r t h e r ,  t he  u n d e r l y i n g  c r i t e r i o n  upon w h i c h  

t h i s  sugges t ion  i s  based i s  t h a t  c o r p o r a t e  c r i m i n a l  l i a b i l i t y  
shou ld  be confined t o  t h e  r e g u l a t o r y  f i e l d .  But t h i s  would 
r e q u i r e  a number o f  excep t ions  t o  i t s  g e n e r a l i t y  i n  r e s p e c t  of  
what might be c a l l e d  s e r i o u s  r e g u l a t o r y  o f f ences ,  s u c h  as those  
unde r  t he  Trade D e s c r i p t i o n s  Act, Exchange Control  A c t ,  and 

86. I t  is ,  however, a s t a r t i n g  p o i n t  t a k e n  by t h e  Model Penal 
Code. See Appendix. 
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s a n c t i o n  breaking  of fences .  

VII. Summary 

6 0 .  We a r e  l e d  by o u r  c o n s i d e r a t i o n  o f  the  problems t o  the  
conclus ion  t h a t  i t  i s  necessary  f o r  t h e r e  t o  be c o r p o r a t e  
c r i m i n a l  l i a b i l i t y  i n  some form. The a l t e r n a t i v e  - a t o t a l  
absence of such l i a b i l i t y  - is ,  as we e a r l i e r  i n d i c a t e d ,  
b e l i e v e d  not  t o  be p r a c t i c a b l e  a t  t h e  p r e s e n t  t i m e ,  and the 
Paper  has ,  t h e r e f o r e ,  eschewed e x t e n s i v e  t h e o r e t i c a l  d i s c u s s i o n  
of  t h e  n a t u r e  o f  c o r p o r a t i o n s  and t h e  s o c i a l  purpose  of t h e i r  
c r e a t i o n  and e x i s t e n c e .  I t  has  i n s t e a d  c o n c e n t r a t e d  upon an 
examinat ion of  p o s s i b l e  bases  of  l i a b i l i t y  and the f a c t o r s  
which  o f f e r  gu idance  i n  the c h o i c e  o f  a r e l a t i v e l y  narrow o r  
an extended b a s i s .  

61. P a r t  V o f  t h e  Paper  i n d i c a t e d  t h a t ,  i n  o u r  opin ion ,  
t h e r e  a r e  only  three bases  of l i a b i l i t y  which are p r a c t i c a b l e  - 
t h e  s t a t u s  quo, v i c a r i o u s  l i a b i l i t y  and l i a b i l i t y  l i m i t e d  by 
r e f e r e n c e  t o  p e n a l t y  - al though none o f  these  would produce 
k x a c t l y  t h e  r e s u l t s  d e s i r e d  b y  t h e i r  proponents  as they s tand ,  
The s t a t u s  quo would r e q u i r e  c l a r i f i c a t i o n  b o t h  i n  regard t o  
t h o s e  o f f e n c e s  f o r  which  a company ought  no t ,  by i t s  nature ,  
t o  be held l i a b l e ,  o f fences  c o n t r a r y  t o  i t s  own i n t e r e s t s  f o r  
w h i c h  i t  ought  a l s o  n o t  t o  be h e l d  l i a b l e  and i n  regard to  
c e r t a i n  a s p e c t s  of t h e  d o c t r i n e  of i d e n t i f i c a t i o n .  Vicar ious 
l i a b i l i t y  would r e q u i r e  s p e c i f i c  except ions  t o  e n a b l e  cor- 
p o r a t i o n s  t o  be prosecuted ,  where necessary ,  f o r  c e r t a i n  s t r i c t  
l i a b i l i t y  o f f e n c e s  and of fences  of omission i n  r e s p e c t  of which  
t h e r e  i s  no v i c a r i o u s  l i a b i l i t y .  
t o  p e n a l t y ,  t h e  o b j e c t  of  wh ich  i s  t o  r e s t r i c t  l i a b i l i t y  t o  the 
r e g u l a t o r y  f i e l d ,  would r e q u i r e  e x t e n s i o n  t o  c o v e r  of fences  i n  
t h a t  f i e l d  c a r r y i n g  a h i g h e r  p e n a l t y  than  t h a t  by which l i a b i l i t y  
i s  l i m i t e d .  

L i a b i l i t y  l i m i t e d  by r e f e r e n c e  

6 2 .  We have t r i e d  t o  s e t  o u t  t h e  arguments i n  r e l a t i o n  t o  
t h s s e  p o s s i b l e  b a s e s  of l i a b i l i t y  as guides.  I t  would g r e a t l y  
a s s i s t  t h e  Law Commission i f  r e c i p i e n t s  w i l l  c o n s i d e r  these 
arguments,  comment upon t h e i r  v a l i d i t y  and i n  the l i g h t  of t h e i r  
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comments g i v e  t h e i r  views as  to which o f  the bases  of l i a -  
b i l i t y  considered i s  the most appropriate .  If none i s  
thought s a t i s f a c t o r y ,  we hope t h a t  o t h e r  bases n o t  con- 
s ideTed by us w i l l  be suggested.  
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A P P E N D I X  

Model P e n a l  Code: proposed O f f i c i a l  d r a f t  o f  30 J u l y  1962 

S e c t i o n  2.07. L i a b i l i t y  of  C o r p o r a t i o n s ,  Unincorporated 
Assoc ia t ions  and Pe r sons  Act ing,  or  Under a Duty to  A c t ,  i n  
T h e i r  Behalf.  

1 .  A c o p r o r a t i o n  may be c o n v i c t e d  of the  commission of an  
o f f e n s e  i f :  

(a )  t h e  o f f e n s e  i s  a v i o l a t i o n  o r  t he  o f f e n s e  i s  
d e f i n e d  by a s t a t u t e  o t h e r  than  t h e  Code i n  
which a l e g i s l a t i v e  pu rpose  t o  impose l i a -  
b i l i t y  on c o r p o r a t i o n s  p l a i n l y  a p p e a r s  and 
t h e  conduct  i s  performed by an a g e n t  o f  t h e  
c o r p o r a t i o n  a c t i n g  i n  heha l f  o f  t h e  co rpora t ion  
w i t h i n  t h e  scope o f  h i s  o f f i c e  o r  employment, 
e x c e p t  t h a t  i f  t h e  l a w  d e f i n i n g  the  o f f e n s e  
d e s i g n a t e s  t h e  a g e n t s  f o r  whose c o n d u c t  t h e  
c o r p o r a t i o n  is  a c c o u n t a b l e  o r  t h e  circumstances 
u n d e r  which i t  i s  accoun tab le ,  s u c h  l i m i t a t i o n s  
s h a l l  apply ;  o r  

(b) t h e  o f f e n s e  c o n s i s t s  of a n  omission t o  d i scha rge  
a s p e c i f i c  du ty  o f  a f f i r m a t i v e  performance 
imposed on c o r p o r a t i o n s  by law; o r  

(c )  t h e  commission of  t h e  o f f e n s e  was a u t h o r i s e d ,  
r eques t ed ,  commanded, performed o r  r e c k l e s s l y  
t o l e r a t e d  by t h e  boa rd  o f  d i r e c t o r s  o r  by a 
h igh  managerial  a g e n t  a c t i n g  i n  b e h a l f  of t h e  
c o r p o r a t i o n  w i t h i n  t h e  scope of  h i s  o f f i c e  o r  
empl oymen t. 

2. When a b s o l u t e  l i a b i l i t y  i s  imposed f o r  t h e  commission of 
an o f f e n s e ,  a l e g i s l a t i v e  purpose t o  impose l i a b i l i t y  on  a 
c o r p o r a t i o n  s h a l l  h e  assumed, u n l e s s  t h e  c o n t r a r y  p l a i n l y  
appe a rs . 



' 3: [Unincorporated a s s o c i a t i o n ]  

4. As used i n  t h i s  Sec t ion :  

"corporat ion" does no t  i n c l u d e  an  e n t i t y  
o rgan i sed  as  o r  by a governmental  agency 
f o r  t h e  execu t ion  of a governmental  program; 

' agen t '  means any d i r e c t o r ,  o f f i c e r ,  s e r v a n t ,  
employee o r  o t h e r  person a u t h o r i s e d  t o  a c t  
i n  b e h a l f  of t h e  c o r p o r a t i o n  o r  a s s o c i a t i o n  
and, i n  t h e  case of  a n  un incorpora t ed  
a s s o c i a t i o n ,  a member of  s u c h  a s s o c i a t i o n ;  

' h i g h  managerial  agent '  means a n  o f f i c e r  of 
a c o r p o r a t i o n  o r  an  un incorpora t ed  a s s o c i a t i o n  
or ,  i n  t h e  c a s e  of  a p a r t n e r s h i p ,  a p a r t n e r ,  
o r  any o t h e r  agen t  of a c o r p o r a t i o n  o r  
a s s o c i a t i o n  having d u t i e s  of such r e s p o n s i b i l i t y  
t h a t  h i s  conduct  may f a i r l y  be  assumed t o  
r e p r e s e n t  t h e  po l i cy  o f  t h e  c o r p o r a t i o n  o r  
a s s o c i a t i o n .  

5. I n  any p r o s e c u t i o n  of  a c o r p o r a t i o n  or an un incorpora t ed  
a s s o c i a t i o n  f o r  t h e  commission of an o f f e n s e  included w i t h i n  
t h e  terms of  Subsec t ion  l ( a )  o r  Subsec t ion  3 ( a )  of  t h i s  Sec t ion ,  
o t h e r  t han  a n  o f f e n s e  f o r  mid7 a b s o l u t e  l i a b i l i t y  h a s  been 
imposed, i t  s h a l l  be a de fense  i f  t h e  de fendan t  proves by a 
preponderance of  evidence t h a t  t h e  h i g h  managerial  a g e n t  having 
s u p e r v i s o r y  r e s p o n s i b i l i t y  o v e r  t h e  s u b j e c t  ma t t e r  o f  t h e  
o f f e n s e  employed due d i l i g e n c e  t o  p r e v e n t  i t s  commission. T h i s  

paragraph s h a l l  no t  app ly  i f  i t  i s  i n c o n s i s t e n t  w i t h  t h e  l e g i s -  
l a t i v e  purpose i n  d e f i n i n g  the  p a r t i c u l a r  o f f ense .  

6. ( a )  A person i s  l e g a l l y  accoun tab le  f o r  any 
conduct he performs o r  c a u s e s  t o  be performed 
i n  t h e  name o f  t he  c o r p o r a t i o n  o r  an  unincor-  
porated a s s o c i a t i o n  o r  i n  i t s  behalf  t o  t h e  
same e x t e n t  a s  i f  i t  were performed i n  h i s  

own name o r  b e h a l f ,  
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( b )  Whenever a duty t o  act  i s  imposed by 
l a w  upon a c o r p o r a t i o n  o r  an unincor-  
p o r a t e d  a s s o c i a t i o n ,  any agent  of the  
c o r p o r a t i o n  o r  a s s o c i a t i o n  having pr imary 
r e s p o n s i b i l i t y  f o r  the d ischarge  Of t h e  
d u t y  i s  l e g a l l y  a c c o u n t a b l e  f o r  a r e c k l e s s  
omiss ion  t o  perform t h e  requi red  ac t  t o  
t h e  Sam& e x t e n t  a s  i f  the duty w e r e  imposed 
by law d i r e c t l y  upon h imsel f .  

(c )  When a person i s  c o n v i c t e d  of an o f f e n s e  
by reason of h i s  legal  a c c o u n t a b i l i t y  f o r  
t h e  conduct of a c o r p o r a t i o n  o r  a n  unincor- 
p o r a t e d  a s s o c i a t i o n ,  he is  s u b j e c t  t o  the 
s c n t e n c e  a u t h o r i s e d  by law when a n a t u r a l  
person  i s  convic ted  of an o f f e n s e  of t h e  
g r a d e  and the  degree  involved.  
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