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THE LAW COMMISSION 

L I A B I L I T Y  FOR DAMAGE OR 
I N J U R Y  TO TRESPASSERS 

AND RELATED QUESTIONS OF 
OCCUPIERS' L I A B I L I T Y  

WORKING PAPER NO. 52 

I In t roduct ion  

1. On 21st A p r i l ,  1 9 7 2 ,  the  Lord Chancellor,  under  
s e c t i o n  3 ( l ) ( e )  of  t h e  Law Commissions Act 1965 asked us: 

" to  c o n s i d e r p i n  t h e  l i g h t  of  t h e  dec is ion  o f  
t h e  House of  Lords, i n  B r i t i s h  Railwa s Board 
v. Herr ingtonl ,  t he  law r e l a t i n g  t o  l i a b i l i t y  
f o r  damage o r  i n j u r y  su f fe red  by t respassers" .  

2 .  Acting on t h a t  re ference ,  w e  have prepared t h e  
fo l lowing  Working Paper.  In  i t  we f i rs t  summarise t h e  
e x i s t i n g  law as  t o  l i a b i l i t y  towards t r e spasse r s .  We dea l  
on ly  b r i e f l y  wi th  i t s  h i s t o r i c a l  development, i n  view of  t he  
r e c e n t  statement o f  t h e  law on t h i s  t o p i c  by the  House of 
Lords i n  Herr ington ' s  case.  We have found it  necessa ry  t o  
g ive  a f a i r l y  f u l l  summary of t he  speeches i n  t h a t  case, as  
they  provide no t  on ly  a statement o f  t h e  existir ig lax but  
a l s o  arguments of po l i cy  i n  favour o f  those  l ega l  conclusions.  
We nex t  cons ider  va r ious  c r i t i c i s m s  which may be made of  the  
e x i s t i n g  law and s t a t e  our view t h a t  some reform o f  t h e  law 
i n  t h i s  f i e l d  i s  d e s i r a b l e  and make p rov i s iona l  proposa ls  f o r  
i ts  improvement. F i n a l l y ,  we have found i t  necessary  t o  

1. [1972! A.C. 877; throughout t h e  t e x t  of  t h i s  Paper  we 
r e f e r  t o  t h i s  a s  Herr ington ' s  case. 



consider the problem of exemption from liability in relation 
to occupiers' liability generally, a matter within Item I1 
of our First Programme (Law Com. No. 1). The law and the 
recommendations of law-reforming bodies in a number of  other 
countries are set out in Appendix 2 .  

3. We invite comment on the provisional proposals and 
other matters which we set out in paragraphs 66 and 67 and 
welcome suggestions for any alternative solution which may 
be thought preferable. 

I1 The development of the existing law 

4.  It is worth mentioning, as a preliminary, that the 
question of liability to trespassers fell within the terms 
of reference of the Law Reform Committee who were invited 
to consider "whether any, and if so what, improvement, elu- 
cidation or simplification is needed in the law relating t o  

the liability of occupiers of  land or other property to 
invitees, licensees and trespassers". In the Committee's 
Third Report, however, they found it unnecessary to recommend 
any change in this aspect of the law2, with the result that, 
after implementation of the Committee's recommendations by 
the Occupiers' Liability Act 1957, while the categories of 
invitees and licensees were fused and treated as visitors to 
whom a common duty of care was owed, the third category, that 
of trespassers, continued to be dealt with according to the 
common law. 

5. "Trespassers", it should be noted, embrace a wide 
category of persons ranging from the innocent child 
to the adult intending to commit a criminal offence; yet the 

2 .  See Law Reform Committee's Third Report, "Occupiers' Lia- 
bility to Invitees , Licensees and Trespassers", (1954) 
Cmd. 9305, para. 80: and see, as to the relevant pro- 
visions of the Occupiers' Liability Act 1957, Appendix 1 
(p. 6 2  below). 



common law, because of t h i s  c a t e g o r i s a t i o n  under a s i n g l e  
l a b e l ,  has been obl iged t o  t r e a t  a l l  t hese  d i f f e r i n g  types 
of i nd iv idua l  as belonging t o  members of one c l a s s .  This 
i n  i t s e l f  has undoubtedly inf luenced t h e  way i n  which the 
law has developed, both before and a f t e r  the 1957 A c t .  
Various reasons may be suggested f o r  t h e  exclusion of the 
t r e s p a s s e r  from t h e  category of v i s i t o r s  t o  whom an occu- 
p i e r  of land owed be fo re  t h a t  A c t  a duty of  varying weight 
according t o  whether t h e  v i s i t o r  w a s  an i n v i t e e  o r  a 
l i c e n s e e .  I n  o r i g i n ,  however, t h e  exclusion appears  not t o  
have been s o  much a ma t t e r  of d e l i b e r a t e  policy as t h e  
n a t u r a l  consequence of  an imperfect ly  developed l a w  o f  
negl igence.  While r e fus ing  t o  recognise  a gene ra l  duty of 

3 c a r e  f o r  neg l igen t  conduct , t h e  Engi ish courts  i n  t h e  
n ine teen th  century,  by a development culminating i n  t h e  
judgment o f  Willes J. ir. Indermaur v. DamesY4 imposed on the  
occupier  a d i f f e r e n t i a t e d  duty towards " invi tees"  and 
" l icensees"  r e spec t ive ly .  I t  was thought reasonable  t h a t  
t h e  occupier should be t r e a t e d  a s  having accepted a c e r t a i n  

3. Rejected by Parke B.  i n  Langridge v.  my (1837) 2 M. & 
W. 519, 530. 

4 .  (1866) L.R. 1 C.P.  2 7 4 ;  aff i rmed L.R. 2 C.P. 311. 
an account of  t h e  way i n  which t h e  law reached t h i s  s t age  
and how t r e s p a s s e r s  f a i l e d  t o  b e  taken i n t o  account ,  
because they d i d  n o t  come w i t h i n  t h e  ca t egor i e s  of 
i n v i t e e s  o r  l i c e n s e e s ,  s ee  Marsh, "The Hi s to ry  and Com- 
p a r a t i v e  Law of Inv i t ees ,  Licensees and Trespassers"  
(i953) 69 L.Q.R.  182, 359. For  f u r t h e r  d e t a i l s  of  the 
development of t h e  law regarding l i a b i l i t y  t o  t r e spasse r s  
s e e  Hughes (1959) 68 Yale L . J .  633, e s p e c i a l l y  from the 
comparative p o i n t  of view. Much ma te r i a l ,  s o  f a r  as it 
d e a l s  with Engl ish law, i s  superseded by t h e  dec i s ion  of 
t h e  House of Lords i n  Herr ingtonls  case but  t h e  following 
w r i t i n g s  a r e  among those s t i l l  r e l evan t  f o r  t h e i r  com- 
p a r a t i v e  angle  o r  discussion o f  p r inc ip l e :  Milner ,  
Negligence i n  Modern Law (1967) pp. 47-54; Goodhart (1963) 
79  L.Q.R.  586 and (1964) 80 L.Q.R. 559; Thompson and T r a i l  
(1965) 39 A.L . J .  187; and North,  Occupiers'  L i a b i l i t y  
(1971) pp. 162-203. We should l i k e  t o  record our  appre- 
c i a t i o n  of t h e  h e l p f u l  advice on a number o f  p o i n t s  given 
t o  us by M r .  North. 

For- 
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measure of r e s p o n s i b i l i t y  toivards these ca t egor i e s  o f  
e n t r a n t s  by the  f a c t  o f  h i s  i n v i t a t i o n  o r  l i cence ,  b u t  such 
an approach allowed no Concession t o  t h e  t r e s p a s s e r ,  who 
e n t e r s  land  without t h e  au tho r i ty  and o f t e n  wi thout  even the 
knowledge of t h e  occupier .  

6. The t r e s p a s s e r  was not l e f t  wi thout  a remedy i n  a l l  
circumstances.  The occupier w a s  l i a b l e  i f  he d e l i b e r a t e l y  
i n j u r e d  a t r e s p a s s e r ,  d i r e c t l y  o r  i n d i r e c t l y  (as  by a spring- 
gun ) ,  and t o  such d e l i b e r a t e  conduct was added i n  course 
o f  t ime "reckless" conduct on the  p a r t  o f  the occup ie r .  
The a t t i t u d e  o f  t h e  c o u r t s  i s  exempl i f ied  by t h e  speeches i n  
the lead ing  case  of  Robert Addie 8- Sons ( C o i l i e r i e s )  Ltd v .  
Dumbreck ; here ,  a fou r  year o l d  boy w a s  k i l l e d  by t h e  t e r -  
minal wheel of a haulage system belonging t o  a c o l l i e r y  
company, which, a t  t h e  t ime of t h e  acc iden t ,  was dangerous 
and a t t r a c t i v e  t o  ch i ld ren ,  and inadequate ly  p r o t e c t e d .  The 
machinery was s i t u a t e d  i n  a f i e l d ,  surrounded by a hedge 
inadequate t o  exclude t h e  publ ic ,  which was, t o  t h e  company's 
knowledge, used as a playground by young ch i ldren .  The 
machinery was s e t  i n  motion without precaut ion  f o r  t h e  safe ty  
of those  i n  the  f i e l d ;  bu t  i t  was h e l d  t h a t  the  f a t h e r  
could  n o t  recover a s  h i s  son was a t r e s p a s s e r  t o  whom no duty 
w a s  owed. To g ive  an  in ju red  t r e s p a s s e r  a remedy a g a i n s t  
t h e  occupier  t h e r e  had t o  be, i n  t h e  much quoted words o f  
Lord Hailsham L.C. , "some a c t  done wi th  the  d e l i b e r a t e  in- 
t e n t i o n  of  doing harm t o  t h e  t r e s p a s s e r ,  o r  a t  l e a s t  some 
a c t  done with r e c k l e s s  d is regard  o f  t h e  presence o f  t h e  t r e s -  
passer" .  In  t h e  con tex t  of c i v i l  l i a b i l i t y  f o r  t r e s p a s s e r s  
it would seem t h a t  Lord Hailsham i n  Addie v. Dumbreck was 
r e f e r r i n g  t o  t h e  s t a t e  of  mind of an  occupier who, knowing of 
t h e  presence of  t h e  t r e s p a s s e r ,  a c t s  i f  no t  with an ac tua l  

5 

6 

7 

5. Bird v. Holbrooke (1828) 4 Bing. 628. 
6 .  [1929] A.C.  358. 
7 .  E19291 A.C. 358, 365. 
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i n t e n t i o n  t o  i n j u r e  a t  l e a s t  w i th  ind i f f e rence  as t o  whet.her 
he causes i n j u r y  o r  no t .  8 

7 .  Some concessions i n  favour of  t r e spasse r s  were soon 
made by the  c o u r t s ,  t ak ing  advantage of the  elements of 
doubt i n  the  concept of " reckless  disregard".  Thus, only 
a year  a f t e r  Addie v.  Dumbreck t h e  House of  Lords i n  
Exce l s io r  Wire Rope Co. v. Cal lan  h e l d  t h a t  an occupier  
might be l i a b l e  f o r  h i s  r eck le s s  conduct towards a t r e s -  
pas se r  i f  he knew t h a t  the  presence of t he  t r e s p a s s e r  was 
"extremely l i ke ly" .  In  Videan v. B r i t i s h  Transpor t  Commission 
Pearson L . J .  was of  t h e  opinion t h a t  i n  respec t  o f  t h e  pre- 
sence  of t he  t r e s p a s s e r  i t  is  s u f f i c i e n t  t o  g ive  r i s e  t o  a 
du ty  " i f  t he  person concerned knows 01- has good r eason  t o  anti: 
c i p a t e  the  presence of  t he  t r e spasse r " .  On t h e  o t h e r  hand 
t h e r e  was the  l a t e r  persuasive a u t h o r i t y  of t h e  P r i v y  Council 
i n  Commissioner f o r  Railways v .  Quinlan", accepted  o b i t e r  it 
would appear i n  another  Privy Council  decision", t o  the 
e f f e c t  t h a t  t h e  presence of t h e  t r e s p a s s e r  had, i n  order  t o  
g ive  r i s e  t o  a du ty ,  t o  be known, a s  good as  known o r  very 
probable ,  which c e r t a i n l y  extended t h e  duty-crea t ing  circum- 
s t a n c e s  l a i d  down i n  Addie v. Dumbreck13 but d i d  n o t  go as  f a r  
a s  t h e  Court of Appeal was prepared t o  go i n  Videan's case-. 

9 

10 

1 4  

8 .  See Lord Wilberforce i n  e n - i n g t o n ' s  case [1972] A.C. 
877, 919. Lord Reid i n  the  same case a t  p. 894 a l s o  
emphasises t h a t  t h e  speeches i n  t h e  House o f  Lords i n  
Addle v. Drrmbreck were r e f e r r i n g  t o  an occupier  who knows 
t h a t t r e s p a s x a r e  a l ready  on h i s  land. when they 
imposed on t h e  occupier a du ty  n o t  t o  a c t  with reckless  
d i s r ega rd  f o r  t h e  t r e s p a s s e r s '  s a f e t y .  

9. [I9301 A.C.  404. 
10. [I9631 2 Q.B. 650, 680-1. 
11. [I9641 A.C. 1054; s e e  e s p e c i a l l y  1075-8. 
1 2 ,  Commissioner f o r  Railways v .  McDermott [1967] 

1 A.C.  169, 190. 
i3. [1929! A.C.  358. 
14. [I9631 2 Q . B .  650. 
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a .  J u s t  as  on t h e  eve of t h e  d e c i s i o n  i n  Herr ington 's  
case" t h e r e  was considerable  room for discussion,  as f a r  
as Engl ish law was concer'ned, regarding t h e  circumstances 
i n  which some duty a r o s e  on t h e  p a r t  o f  an occupier towards 
a t r e s p a s s e r ,  s o - t h e r e  was argument about the p r e c i s e  nature  
of t h a t  duty. As s t a t e d  i n  paragraph 6 above, Addie v.  
Dumbreck l a i d  down t h a t  t h i s  duty was l imi t ed  t o  (a)  a c t s  
done wi th  the  d e l i b e r a t e  i n t e n t i o n  of causing i n j u r y  (b) 
a c t s  done with conscious ind i f f e rence  t o  whether i n j u r y  was 
caused or  not.  This  sub jec t ive  approach t o  l i a b i l i t y  was 
no t  d i r e c t l y  quest ioned by the  Privy Council i n  Q u i n l a n ' s  
case.  I n  t h a t  ca se ,  however, Viscount. Radcl i f fe ,  w h i l e  c i t -  
ing Lord Hailsham's s ta tement  as t o  l i a b i l i t y  towards a t r e s -  
pas se r ,  a l s o  r e f e r r e d  with apparent approval t o  t h e  opinion 
of t h e  Privy Council de l ive red  by Lord Robson i n  Grand Trunk 
Railway Company of Canada v. Barnett." Lord Robson s a i d  
t h a t  l i a b i l i t y  of an occupier towards a t r e spasse r  required 
"wi l fu l  o r  r eck le s s  d i s r ega rd  of o rd ina ry  humanity r a t h e r  
t han  mere absence o f  reasonable care".  This t e s t  a l s o  has a 
s u b j e c t i v e  c h a r a c t e r  although it  introduced the o b j e c t i v e ,  
i f  somewhat e l u s i v e  concept of "ordinary humanity". 
s i g n i f i c a n t  development came with Pearson L.J.'s judgment i n  
Videan's case17 i n  which he descr ibed t h e  duty t o  a t r e spasse r  
as  !'only a duty t o  t r e a t  him with common humznity", t hus  
i c t roduc ing  an o b j e c t i v e  s tandard of conduct a p p l i c a b l e  t o  
t h e  occupier ,  a l though one which, he i s  a t  pains t o  p o i n t  out,  
"is s u b s t a n t i a l l y  l e s s  than the duty o€ ca re  which i s  owing 
t o  a lawful  v i s i t o r " .  He drew a t t e n t i o n  t o  the Occupiers '  
L i a b i l i t y  Act 1 9 5 7 ,  c o n t r a s t i n g  t h e  d u t y  o f  the occup ie r  

The more 

15. [1972] A.C. 877. 
16. [1.911] A.C. 361, 370. 
1 7 .  [1963] 2 Q . B .  650, 681. 

6 



towards any lawful  v i s i t o r  under t h a t  Act1' wi th  t h e  much 
more l imi t ed  duty which he s a i d  w a s  owed t o  a t r e s p a s s e r .  

9. However, Lord Denning M.R. and i t  would seem Harman 
L . J .  i n  Videan's case" took the  view t h a t ,  where a duty i s  
owed t o  a t r e s p a s s e r  (which a l l  members of the  Court of 
Appeal considered depended on the  reasonable  f o r e s e e a b i l i t y  
of t h e  presence of  t h e  trespasser2'), then  an occupier  
ca r ry ing  out  a c t i v i t i e s  on h i s  land  has  t o  conduct those  
a c t i v i t i e s  with reasonable  ca re  i n  accordance wi th  t h e  prin- 
c i p l e s  of Donoghue v. Stevenson.21 
L. J. ' s  d i s t i n c t i o n  between "reasonable  care" and "common 
humanity" Lord Denning s a i d  t h a t  he  would not r e s t r i c t  the 
duty  owed t o  a duty " to  t r e a t  them [ i . e .  t r e spasse r s ]  with 
common humanity" f o r  he " d i d  n o t  know qu i t e  what t h a t  
means". Rather, he considered t h a t  t h e  occupier ' s  du ty  i n  
r e spec t  of h i s  a c t i v i t i e s  was t h e  same a s  t h a t  which was 
owed by a person on t h e  land (al though not  t e c h n i c a l l y  in  
occupat ion of i t )  towards those whom he  should reasonably 

I n  re ference  t o  Pearson 

18. 

1.9. 

20.  
2 1 .  

See Sect ion 2(2) where the  common duty of care is  defined 
as a duty "to t ake  such ca re  a s  i n  a l l  t he  circumstances of  
t h e  case i s  reasonable  t o  see t h a t  t h e  v i s i t o r  w i l l  be 
reasonabl  
f o r  which'he zz i nv i t ed  o r  pe rmi t t ed  by the  occupier  t o  
t o  be there"  (emphasis added). 
See [I9631 2 Q.B. 650, 665-6, 674-5. Harman L . J .  was 
p r i n c i p a l l y  concerned with t h e  ques t ion  whether ,  i n  the 
case  under cons idera t ion ,  t he  presence of t h e  c h i l d  on 
t h e  rai lway l i n e  was OT was n o t  reasonably fo re seeab le ,  
bu t  t he  imp l i ca t ion  of h i s  remarks i s  t h a t  i f  t h a t  pre- 
sence had been foreseeable  t h e  t e s t  t o  be a p p l i e d  would 
have been one of reasonable  care. 
See [I9631 2 Q.B. 650, 666, 674 and 680-1. 
[19321 A.C. 562. 

s a f e  E Z n g  the  premises f o r  the purpose 
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fo re see  as l i k e l y  t o  be a f f ec t ed  by h i s  a c t i v i t i e s . "  
c i t e d  i n  t h i s  connection Buckland v. Guildford Gas L igh t  and 
Coke where Morris f. held t h a t ,  even i f  t he  p l a i n t i f f ' s  
daughter was a t r e s p a s s e r  on t h e  l and  where the  accident 
occurred (which was n o t  proved) t h e  defendants ,  who had 
e r e c t e d  e l e c t r i c a l l y  charged l i n e s  a c r o s s  t h e  land ,  wi thout  
themselves being i n  occupation of it, owed a duty t o  h e r  
based on t h e  "neighbour" p r i n c i p l e  o f  Donoghue's ca se .  

Se  

io. There was a l s o  disagreement between Lord Denning and 
Harman L . J .  on the  one hand and Pearson L . J . 2 4  on t h e  o t h e r  
wi th  r ega rd  t o  t h e  d i s t i n c t i o n  made by t h e  former between 
l i a b i l i t y  f o r  a c t i v i t i e s  on land and l i a b i l i t y  f o r  t h e  s t a t e  
of t h e  land .  Pearson L . J .  conceded t h a t  "normally a person 
who does something on t h e  land i s  more l i k e l y  t o  i n c u r  l i a -  
b i l i t y  than  a person who l e t s  th ings  b e  but", he cont inued ,  
" there  i s  no d i f f e r e n c e  of duty involved: conduct, whether 
a c t i v e  o r  pass ive ,  g ives  r i s e  t o  l i a b i l i t y  i f  and on ly  i f  i t  
c o n s t i t u t e s  a breach of  duty t h a t  i s  owing (whether t h a t  
duty be t o  show o rd ina ry  ca re ,  o r  no t  t o  show reck le s s  d i s -  
regard  of a person ' s  s a f e t y ,  o r  t o  a t t a i n  some o the r  s tandard  
of conduct)". He went on t o  suggest t h a t  i n  any event  t h e  

2 2 .  See Videan's ca se  r19631 2 O.B.  650. 666-7. In t h e  
S c o t t i s h z e a l  o f L M i l l e r  v.. S E t t i s h  E l e c t r i c i t  
1958 S.C. [H.L. )  20-e H o u s e n f  Lords (whichYcon- 

Eoard 

cerned the  ' l i a b i l i t y  of  con t r ac to r s  f o r  the e l e c t r o -  
c u t i o n  of a boy i n  a p a r t i a l l y  demolished house where 
t h e  con t r ac to r  had been reques ted  by the  owners, a l oca l  
a u t h o r i t y ,  t o  d i sconnec t  t he  e l e c t r i c i t y  supply) Lord 
Denning ( a t  pp. 37-38) s a i d  t h a t  even i f  the boy was a 
t r e s p a s s e r  v i s - a -v i s  t h e  l o c a l  a u t h o r i t y ,  a person  - 
whether occupier ,  con t r ac to r  o r  anyone e l s e  - doing  
work on land owed a duty t o  those  s o  c lose ly  a f f e c t e d  
by t h e  work t h a t  he  ought t o  have them i n  contemplation, 
and t h a t  duty was t o  take  reasonable  ca re  to  p reven t  
i n j u r y  t o  them. But the  o the r  Law Lords e i t h e r  d i d  not 
mention, o r  reserved  t h e i r  view on, t h i s  po in t .  

23. [1948] 1 K . B .  410.  
24 .  See i19631 2 Q.B .  650, 678. 
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d i s t i n c t i o n  between s t a t i c  condi t ion  and cur ren t  operat ions 
would be very d i f f i c u l t  t o  apply i n  p r a c t i c e .  The d i s t i n c -  
t i o n ,  i n  s o  f a r  a s  i t  might a f f e c t  t h e  l i a b i l i t y  of an occu- 
p i e r ,  was a l s o  denied by the  Privy Council i n  Q u i n l a n ' s  
case .  2 5  

11. In rhe preceding paragraphs t h e  development of the 
law giving p r o t e c t i o n  t o  the t r e s p a s s e r  as  such has  been 
summarized. Mention, however, should  a l s o  be made of those 
cases  where t h e  c o u r t s ,  by a process  involving a g r e a t e r  or 
l e s s e F  degree of f i c t i o n ,  zllowed him t o  be t r e a t e d  not  as  
a t r e s p a s s e r  but  a s  one who w a s  an t h e  Land i n  q u e s t i o n  with 
t h e  implied permission of the occupier  and who, t h e r e f o r e ,  
could claim a higher  degree of p r o t e c t i o n z 6  than t h a t  
accorded t o  the  t r e s p a s s e r .  27  

111 S t a t i s t i c a l  information on a c c i d e n t s  t o  t r e s p a s s e r s  on 
rai lway proper ty  

1 2 .  I t  has not  proved poss ib le  t o  obta in  any g e n e r a l  
e s t i m a t e  of t h e  number o r  se r iousness  of personal  i n j u r y  
acc idents  s u f f e r e d  by t respassers  o f  a l l  kinds. Such f igures ,  
however, as  a r e  a v a i l a b l e  i n  r e s p e c t  of i n j u r i e s  t o  t r e s -  
p a s s e r s  on rai lway property a r e  s e t  gu t  i n  Appendix 3 .  They 
show t h a t  even w i t h i n  t h i s  l i m i t e d  sphere a s u b s t a n t i a l  number 
of cases  of death o r  se r ious  i n j u r y  i s  involved, b u t  t h a t  
between Addie v. Gumbreck and Herr ington 's  case t h e  number has 
f a l l e n  although t h e r e  has been an i n c r e a s e  - t o  b e  expected 
wi th  more general  e l e c t r i f i c a t i o n  - i n  t h e  number of  cases 
involv ing  death or i n j u r y  as a r e s u l t  of e l e c t r i c  shock. I t  
should however be mentioned, i n  r e l a t i o n  t o  the  reduct ion  i n  

25. [1964]  A.C. 1054, 1075. 
26. I .e .  p r o t e c t i o n  aga ins t  concealed dangers a c t u a l l y  known 

t o  the  occupier  bu t  not t o  t h e  l icensee .  
27 .  See e.g.-Cooke v. Midland Great Western Railwa of 

I re land  Lm A.C. 229, and Lowery v. Walker '[1-'511] 
A;C.. 
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t h e  t o t a l  number of  acc iden t s ,  t h a t ,  i n  t h e  period between 
the  two groups of yea r s  taken, t h e  t o t a l  railway mileage 
was a l s o  cons iderably  reduced. I t  w i l l  a l s o  be noted  t h a t  
ou t  of  a t o t a l  of 7 2 1  t r e spasse r s  k i l l e d  or i n ju red  on ra i l -  
way proper ty  i n  the  yea r s  1968 t o  1971 inc lus ive  309 (42.9%) 
were ch i ld ren .  

I V  B r i t i s h  Railways Board v. Herrington 

28 (a)  The f a c t s  

13. The p l a i n t i f f  i n  t h e  above case  w a s  a boy aged n ine .  
On June 7 th ,  1965, be ing  W h i t  Monday and a Bank Holiday, he 
was p lay ing  with h i s  two b ro the r s ,  who were a l i t t l e  o l d e r  
than he was, i n  Bunce's Meadow, near  Mitcham, a Na t iona l  
T rus t  p roper ty  open t o  t h e  publ ic .  The Meadow was bounded 
on one s i d e  by an e l e c t r i f i e d  railway l i n e  pro tec ted  by a 
cha in  fence  four  f e e t  h igh ,  supported by concrete p o s t s  
e i g h t  f e e t  s i x  inches apart.,  Beyond t h e  railway l i n e  was a 
second l i n e  of fenc ing  sepa ra t ing  t h e  railway l i n e  from 
another National T rus t  p roper ty ,  Morden Hal l  Park, a l s o  open 
t o  t h e  publ ic .  The Meadow was s i t u a t e d  i n  a heavi ly  populated 
suburban a rea  and was used by ch i ld red  as a playground. A 
pa th  c rossed  the  Meadow i n  the  d i r e c t i o n  of the  r a i lway ,  turn- 
ing  t o  t h e  r i g h t  s h o r t l y  before  t h e  r a i lway  fence and leading 
t o  a footbr idge  t o  t h e  ?ark on t h e  o t h e r  s i d e  of t h e  l i n e .  A t  
t he  tu rn ing  another pa th  l e d  s t r a i g h t  on t o  the f ence ,  which 
a t  t h i s  p o i n t  was detached from one of  t h e  posts and pressed 
down S O  t h a t  t he  top  was about t e n  inches  from the  ground; the 
r e s u l t  was t h a t  "anybody adu l t  o r  c h i l d ,  could q u i t e  e a s i l y  ge t  
across  on t o  t he  l i n e " .  2 4  

fence t h e r e  was a h o l e  i n  the  fence on t h e  Morden H a l l  Park 
s i d e  of t h e  l i n e ,  showing how people could  use the  gaps i n  the 

Di rec t ly  oppos i t e  t he  d i l a p i d a t e d  

28. A synop t i c  ve r s ion  taken from Salmon L . J .  i n  t h e  Court of 
Appeal 
from Lords Reid, Morris,  Wilberforce and Diplock i 1 9 7 2 j  

i1971j 2 Q.B. 107, 117-8, and i n  the  House of  kords 

A . C .  877, 892, 900-01, 9 2 2 ,  930-31. 
2 9 .  per Lord Morris 1 1 9 7 2 1  A.C.  877, 900. 
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two fences as  a s h o r t  cu t  between t h e  Meadow and t h e  Park. 
The fence had been i n  i t s  d i l a p i d a t e d  condi t ion f o r  a con- 
s i d e r a b l e  time be fo re  the  acc ident .  Shor t ly  a f t e r  noon the 
p l a i n t i f f  was missed by h i s  b ro the r s  who found him on the 
rai lway l i n e  between the  conductor r a i l  and the  running r a i l ;  
he was severe ly  bu rn t .  Nearly two months before  t h e  accident 
a ra i lway guard had seen ch i ld ren  on the  l i n e  between Mitcham 
and Morden. There were, it was sa id ,  t h ree  p laces  i n  the 
v i c i n i t y  where c h i l d r e n  could g e t  through the fence .  

(b) The judgments of t h e  lower cour t s  

The t r i a l  judge, Cairns J . ,  held3' t h a t ,  a s  t h e  presence 1 4 .  
of t he  ch i ld  on t h e  l i n e  was reasonably fo re seeab le ,  the 
defendants  were g u i l t y  of negl igence i n  allowing t h e  fence t o  
f a l l  and remain ir, d i s r e p a i r .  All t h r e e  judges i n  the Court 
of Appeal3' upheld the  r e s u l t  bu t  on d i f f e r e n t  grounds. The 
t h r e e  judges, however, make i t  c l e a r  t h a t  they would have 
l i k e d  t o  have been a b l e  t o  apply t o  t h e  case d i f f e r e n t  prin- 
c i p l e s  of law from those  by which they  f e l t  they were bound. 
Salmon L.J.32 thought  t h a t  " the duty  of care  owed t o  a t r e s -  
pas se r  should be t h e  same duty a s  t h a t  owed t o  anyone e l se - -  
a duty t o  take such ca re  ( i f  any) a s ,  i n  a l l  t he  circumstances, 
i s  reasonable", and he pointed out  t h a t  t h i s  was the  law of  
Scot land  under s e c t i o n  2 ( 1 )  of t h e  Occupiers'  L i a b i l i t y  
(Scot landj  A c t  1960. 33 Edmund Davies L . J .  agreedz4, adding 

30. 
31. 

3 2 .  
3 3 .  

(1970) 214 E.G. 561. 
[1971] 2 Q.B. 1 0 7 :  as  the  law has  been a u t h o r i t a t i v e l y  
s t a t e d  by t h e  House of Lords, w e  do not  ana lyse  the  
judgments of t h e  Court of Appeal and confine ourse lves  
t o  the  observa t ions  of t he  t h e i r  Lordships on what they 
considered should be the law had they not  been bound by 
e a r l i e r  a u t h o r i t y :  but  s ee ,  a s  t o  the  reasons given fo r  
t he  dec is ion  i n  the  Court of Appeal, [1971] 2 Q.B. 107, 
126-7  (Salmon L . J . )  134-5 (Edmund Davies L.J.) and 140- 
1 4 2  (Cross L .J . ) .  
i19711 2 Q.B. 107, 120. 
Sec t ion  2 ( 1 )  covers  a l l  persons en te r ing  p rope r ty ,  there-  
f o r e  inc luding ,  without  s p e c i f i c a l l y  mentioning, t r e s -  
passers :  s e e  f u r t h e r ,  Appendix 2 ,  para. 2 .  
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t h a t  t h e  dec is ion  of t h e  House of Lords i n  the  S c o t t i s h  
Appeal of M'Glone v. B r i t i s h  Railways Board3' (where i t  
was he ld  t h a t  t h e  Board wa4 not  l i a b l e  f o r  burns s u f f e r e d  
by a 1 2  year old boy who climbed up an e l e c t r i c  t ransformer 
pro tec ted  by barbed wire)  showed t h a t  t h e  Scot t i sh  t e s t  of  
"reasonableness" d i d  n o t  c a s t  an impossible  burden on t h e  
occupier .  Cross L . J . 3 6  a l s o  was i n  favour  of the S c o t t i s h  
s t a t u t o r y  t e s t .  

(c )  The speeches i n  t h e  House of  Lords 

1 5 .  The f i v e  speeches i n  the  House of  Lords i n  Herr ington ' s  
ca se  a l l  upheld t h e  f i n d i n g  f o r  t h e  p l a i n t i f f ,  a l though a l l  
were s e p a r a t e l y  argued. Lord Reid37 was prepared t o  assume 
t h a t  i n  1957 and i n  1960, a t  t he  t ime of  t h e  Occupiers '  Lia- 
b i l i t y  Act and t h e  Occupiers '  L i a b i l i t y  (Scotland) A c t  
r e s p e c t i v e l y ,  Parliament was simply undecided a s  t o  what t o  
do a s  t o  l i a b i l i t y  f o r  t r e s p a s s e r s  under  English law. Thus, 
a l though he d i s l i k e d  "usurping t h e  f u n c t i o n  of Par l iament"  
he decided i n  favour o f  a "drast ic"  modif icat ion of  t h e  ru l e s  
l a i d  down i n  Addie v. Dumbreck, r a t h e r  than  any a t tempt  t o  
develop t h e  law a s  s t a t e d  i n  t h a t  ca se .  The t e s t  he l a i d  
down was i n  e f f e c t  twofold: (1) d id  t h e  occupier know t h a t  
t h e r e  was a " s u b s t a n t i a l  p robabi l i ty"  of  t h e  presence o f  
t r e s p a s s e r s ?  (2) could a "conscient ious humane man" w i t h  
t h a t  knowledge, and wi th  t h e  s k i l l  and resources which t h e  
occupier  i n  f a c t  had, be reasonably expected t o  have done o r  
r e f r a i n e d  from doing before  the  a c c i d e n t  something which would 
have avoided i t ?  He j u s t i f i e d  t h e  s t r o n g l y  s u b j e c t i v e  
c h a r a c t e r  of t h e  l i a b i l i t y  of t he  occupier  towards t h e  t r e s -  
passer  by re ference  t o  t h e  involuntary  charac te r  of  t h e  

34. . 1 9 7 1 ; 2  Q . B .  107, 1 2 7 .  
35. 1966 S.C. (H.L.) 1. 
36. - 1 9 7 1 ;  2 Q . B .  107,  140. 
37. . 1 9 7 2 ;  A . C .  877, 897-8. 

1 2  



occupier  I s  r e l a t i o n s h i p  wi th  the  t r e s p a s s e r  - *I[ t r e spasse r s ]  
must t ake  t h e  occupier  a s  they f i n d  himff. 

16. Although he  makes c l e a r  t h a t ,  i n  his view, t h e  t e s t  
l a i d  down i n  Addie v. Dumbreck was too  narrow and inade- 
qua te  i n  seve ra l  respec ts38  Lord Pearson was no t  prepared 
t o  impose on t h e  occupier  onerous ob l iga t ions  towards a 
t r e s p a s s e r ,  and emphasi-sed t h a t  i n  h i s  view, i n  r e l a t i o n  t o  
an  occupier ,  t h e  p o s i t i o n  of a t r e s p a s s e r  was r a d i c a l l y  
d i f f e r e n t  from t h a t  of  a lawful v i s i t o r .  To e s t a b l i s h  l i a -  
b i l i t y  towards an  occupier  t he  t r e s p a s s e r  would have t o  
show (1) t h a t  h i s  presence was known t o  o r  " reasonably  to  
be an t i c ipa t ed"  by t h e  occupier ( t h i s  may be compared with 
t h e  more s u b j e c t i v e  s tandard  l a i d  down by Lord Reid) and 
(2) t h a t  t he  occupier  has f a i l e d  t o  t r e a t  him w i t h  "ordinary 
humanity". What s tandard  Lord Pearson  understood t o  be 
implied by t h e  l a t t e r  words i s  n o t  e n t i r e l y  c l e a r .  H e  sa id  
t h a t  i t  would be "p la in ly  inadequate" t o  l i m i t  it t o  mere 
a b s t e n t i o n  from d e l i b e r a t e l y  o r  r e c k l e s s l y  caus ing  i n j u r y  
t o  t h e  t r e s p a s s e r  ( a s  was held i n  Addie v. Dumbreck)and a t  
t h e  conclusion o f  h i s  speech he spoke about t he  o b l i g a t i o n  
on t h e  Railways Board t o  take "reasonable steps" t o  prevent 
c h i l d r e n  s t r a y i n g  on t o  the  t r a c k .  On the  o the r  hand it has 
a l r eady  been poin ted  o u t  i n  paragraph 8 above that Lord 

Pearson had spoken of "common humanity" i n  connec t ion  with 
t h e  l i a b i l i t y  towards a t r e s p a s s e r  when he s a t  i n  t h e  Court 
o f  Appeal i n  Videan's case and when he  made it v e r y  c l e a r  
t h a t  t hese  words implied a lower s t anda rd  than t h a t  required 
v i s - a - v i s  a lawful  v i s i t o r .  F i n a l l y ,  it should b e  mentioned 
t h a t  Lord Pearson s p e c i f i c a l l y  denied3' t h a t  t h e r e  w a s  any 
d i s t i n c t i o n  t o  be made between l i a b i l i t y  fo r  a c t i v i t i e s  on 
l and  and s t a t i c  cond i t ions  of land  e i t h e r  i n  r e s p e c t  of  the 
occupier  o r  t h e  non-occupier l a w f u l l y  car ry ing  o u t  work on 
t h e  l and ;  and he a l s o  thought t h a t  t h e  t e s t  of l i a b i l i t y  

38. I b i d ,  9 2 7 .  
39. Ib id ,  9 2 9 .  
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app l i ed  equal ly  i n  r e s p e c t  of t r e s p a s s e r s  on land and 
t r e s p a s s e r s  i n  i n s t a l l a t i o n s  or r a i lway  veh ic l e s .  

1 7 .  
s e p a r a t e  a t t e n t i o n  t o  t h e  circumstances i n  which an occupier ' s  
duty towards a t r e s p a s s e r  might a r i s e  a s  compared w i t h  what 
t h a t  duty,  once i n  ex i s t ence ,  might r equ i r e .  H e  appeared 
t o  t ake  a middle p o s i t i o n  between Lord Reid's requirement 
o f  a c t u a l  knowledge of a " s u b s t a n t i a l  p robab i l i t y"  o f  the 
presence of t h e  t r e s p a s s e r  and Lord Pearson 's  t e s t  of know- 
ledge of such presence,  o r  of t h e  ex i s t ence  of circumstances 
i n  which the  t r e s p a s s e r ' s  presence w a s  "reasonably t o  be 
an t i c ipa t ed" .  The occupier should n o t  i n  Lord Diplock 's  
view become s u b j e c t  t o  any duty u n t i l  he e i t h e r  knows t h a t  
t h e  t r e spasse r  i s  p resen t  o r  knows facts from which a rea- 
sonab1.e man would recognise t h a t  t h e  t r e spasse r  was l i k e l y  
t o  be present  on t h e  land.  
r i g i d  d i v i s i o n  between the two a s p e c t s  of h i s  enquiry in to  
t h e  l i a b i l i t y  of  t h e  occupier towards t h e  t r e s p a s s e r .  The 
r e l e v a n t  degree o f  l i ke l ihood  of t h e  presence of  a t r e spasse r  
must be judged by r e fe rence  t o  a l l  t h e  circumstances includ- 
ing the  na tu re  o f  t h e  danger t o  which t h e  t r e s p a s s e r  i s  sub- 
j e c t e d  and the  expense of giving e f f e c t i v e  warning of it. 
Like Lord Reid he would appear t o  permit  an assessment of 
t h i s  expense r e l a t i v e  t o  the means o f  t h e  p a r t i c u l a r  occupier. 
H e  r e f e r r e d  t o  t h e  d i s t i n c t i o n  made by t h e  common l a w  between 
t h e  kind of duty owed t o  a l i c e n s e e  and t h a t  owed t o  a t r e s -  
passer4' and explained how the  c o u r t s ,  conscious t h a t  the ina- 
b i l i t y  of many t r e s p a s s e r s  t o  recover  aga ins t  occup ie r s  caused 
ha rdsh ip ,  p a r t i c u l a r l y  where t h e  i n j u r e d  persons were chi ldren,  
had by a benevolent f i c t i o n  t r e a t e d  some t r e s p a s s e r s  as l icen-  
sees. But now, he considered, t h e  t i m e  had come b o l d l y  t o  
i gnore  t h e  f i c t i o n  and l a y  down p r i n c i p l e s  of l i a b i l i t y  towards 
t r e s p a s s e r s ,  s o  t h a t  l i a b i l i t y  would a r i s e  i n  similar circum- 
s t a n c e s  t o  those i n  which i n  e a r l i e r  t imes such l i a b i l i t y  
could nnly have been admitted by t h e  f i c t i o n  of a l i c e n c e .  

Lord Diplock4', l i k e  Lords Reid and Pearson, gave 

But Lord Diplock did n o t  make a 

40. I b i d ,  939-40. 
41.  I b i d ,  937 e t  seq: and see  pa ra .  5 above. 
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Hence the duty of an occupier towards a trespasser, once 
it had come into existence, consisted of a duty to give 
reasonable warning against dangers known to the occupier 
o r  to take other reasonable steps whereby injury from 
these known dangers could be avoided. Among the factors 
determining what in this context was reasonable Lord 
Diplock mentioned "the expense involved in giving effective 
warning ...... to the kind of trespasser likely to be 
injured, in relation to the occupier's resources in money 
o r  labour". However, just as under liability towards 
1ic.ensees before the Occupier's Liability Act 1957, 
"knowledge" o f  a danger came to mean knowledge of facts from 
which the danger might reasonably be inferred4', so under 
the present law where there was a duty towards a trespasser 
"knowledge" of a danger by the occupier must be similarly 
understood. 

18. Lord Morris43 described the duty upon the Railways 
Board as a limited one. But the special circumstances of 
the case, "all known and obvious", gave rise to a duty "which, 
while not amounting to a duty of care which an occupier owes 
to a visitor, would be a duty to take such steps as  common. 
sense o r  common humanity would dictate; they would be steps 
calculated to exclude or to warn o r  otherwise within rea- 
sonable and practicable limits to reduce o r  avert danger". 
Lord Morris did not feel able to treat this test of liability 
merely as an expression in other words of the test laid down 
in Addie v. D ~ m b r e c k ~ ~  of a "deliberate intention of doing 
harm to .... or .... reckless disregarded of the presence 
of the trespasser". Hence he was prepared to hold that that 

42. See Hawkins v. Purley and Coulsdon U.D.C. [1954] 1 Q.B. 

43. [1972] A.C. 877, 909. 
44. [1929] A.C. 355. 

319. 
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case wrongly decided. He a l s o  agreed wi th  Lord Pearson 
t h a t  a sharp  d i s t i n c t i o n  could not  be made between l i a b i l i t y  
f o r  t h e  s t a t i c  cond i t ion  of land and l i a b i l i t y  f o r  c u r r e n t  
opera t ions  on land. 

1 9 .  
had l a i d  down t h e  genera l  r u l e ,  namely, t h a t  t he re  was. a d u t y  
on occupiers  who knew of the  presence o f  t r e spasse r s  n o t  t o  
i n j u r e  t h e  l a t t e r  d e l i b e r a t e l y  o r  (such being h i s  understand- 
ing of "recklessness" i n  t h i s  contex t )  wi th  i n d i f f e r e n c e  as 
t o  whether they were i n j u r e d  o r  n o t ;  and t h a t  t h i s  r u l e  had 
been proper ly  extended t o  cover occupiers  who "as good as 
knew" of t h e  presence of  trespasser^^^ o r  who knew t h a t  t h e i r  
presence was "extremely l ike ly" .47  But apa r t  from t h e  general 
r u l e s  and the  ex tens ions  r e fe r r ed  t o ,  t h e r e  was " the  p o s s i b i l i t y  
both of a duty t o  f o r e s e e  and of a s p e c i a l  and l i m i t e d  duty of 
ca re  a r i s i n g  out  of and quanta t ive ly  measured by p a r t i c u l a r  
circumstances" . The requirement of  " p a r t i c u l a r  circumstances" 
implied a " t e s t  more s p e c i f i c  than t h a t  o f  ' f o r e s i g h t  of l ike l ihood 
of t r e s p a s s '  and a d e f i n i t i o n  o f  du ty  more l imi ted  t h a n  t h a t  
of t h e  'common duty of care"'.  I n  r e g a r d  t o  conten t  of  the 
du ty ,  once i t  has a r i s e n ,  Lord Wilber force ,  i n  t h i s  r e s p e c t  . 

coming t o  a s i m i l a r  conclusion t o  t h a t  of Lords Reid and 
Diplock, s a i d  t h a t  n o t  only must what had t o  be done be judged. 
i n  r e l a t i o n  t o  t h e  n a t u r e  and degree o f  t he  danger b u t  also 
having regard  t o  means and resources  of  t he  occupier - "what 
i s  reasonable  f o r  a ra i lway company may be very unreasonable 
f o r  a farmer,  o r  ( i f  t h i s  i s  r e l evan t )  a small con t r ac to r " .  
I t  should be noted t h a t  t h i s  d e s c r i p t i o n  of the n a t u r e  of the  
duty which i n  c e r t a i n  circumstances i s  owed t o  t r e s p a s s e r s  
seems t o  d i f f e r  from t h a t  of t he  "humanity" c r i t e r i o n  advocated 
by Lord Pearson; indeed Lord Wilberforce s p e c i f i c a l l y  says t h a t  
what must be reached i s  "a compromise between the  demands of 
humanity and the  n e c e s s i t y  t o  avoid p l a c i n g  undue burdens on 
occupiers"  . 

Lord W i l b e r f ~ r c e ~ ~  thought t h a t  Addie v. Dumbreck 

4 5 .  [1972] A.C.  877, 919. 
4 6 .  See Qu in lan ' s  ca se  [ 1 9 6 4 ]  A . C .  1054, 1076. 
4 7 .  See Cal l an ' s  ca se  [1930] A . C .  404, 410. 
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(d) Summary o f  t he  House o f  Lords' dec i s ion  

20 .  There i s  c e r t a i n l y  one p o i n t  on which t h e r e  i s  c l e a r  
unanimity of view between the  f i v e  Law Lords; i n  c a s e s  where 
t h e  ques t ion  of t h e  l i a b i l i t y  of an occupier f o r  i n j u r y  done 
t o  a t r e spasse r  i s  r a i s e d  it  is no t  s u f f i c i e n t  simply t o  
ask:  "did the  occupier  exercise  such c a r e  as i n  a l l  t h e  
circumstances w a s  reasonable t o  p reven t  i n ju ry  be ing  done 
t o  t h e  t r e s p a s s e r ? "  The occupation of land as such does n o t  
au tomat i ca l ly  c r e a t e  a d u t y - s i t u a t i o n  between the  occupier 
and all those who a r e  on the  land,  b u t  only between t h e  
occupier  and those who a r e  l awfu l ly  on t h e  land. Before con- 
s i d e r i n g  whether t h e  occupier has f a i l e d  t o  e x e r c i s e  due care 
towards t h e  t r e s p a s s e r ,  and what i n  t h i s  context due care  
means, i t  i s  necessary f o r  a cour t  t o  f i n d  some a d d i t i o n a l  
and s p e c i a l  f a c t s  (beyond the f a c t s  of occupancy and t r e s -  
passing)  e n t i t l i n g  it t o  hold t h a t  t h e  occupier was under a 
duty t o  the  t r e s p a s s e r .  The speeches i n  the House o f  Lords, 
however, show cons ide rab le  v a r i a t i o n s  of language i n  the way 
they dea l  with these  add i t iona l  and s p e c i a l  f a c t s  and it i s ,  
n o t  easy t o  decide whether t h e r e  i s  underlying agreement on 
t n e  t e s t  t o  he employed o r  some r e a l  d i f f e rence  of view. 
Thus t h e r e  does seem a d i f f e rence  between Lord Keid 's  t e s t -  
(knowledge by t h e  occupier of a " s u b s t a n t i a l  p r o b a b i l i t y "  of 
t h e  presence cf  t r e s p a s s e r s )  and Lord Pearson's t e s t  (presence 
of t h e  t r e s p a s s e r  "reasonably t o  b e  ant ic ipated")  ; t h e  former 
seems t o  be more s u b j e c t i v e  than t h e  l a t t e r .  On t h e  other  
hand t h e r e  may be l i t t l e  d i f f e r e n c e  i n  r e s u l t  i n  applying 
Lord Pearson's t e s t  and t h a t  of Lord Diplock (knowledge of 
facts  from which a reasonable man would recognise t h a t  a t r e s -  
pas se r  was l i k e l y  t o  be present  on t h e  land).  Lord Morris 
d i d  n o t  purport  t o  l a y  down a gene ra l  r u l e  a s  t o  when an 
occupier  has a duty of ca re  towards a t r e spasse r ,  b u t  i n  l i s t -  
i n g  t h e  p a r t i c u l a r  f e a t u r e s  of t h e  case, " a l l  known and 
obvious", which l e d  h i m  t o  the  conclusion t h a t  t h e r e  was i n  
t h e  p a r t i c u l a r  i n s t a n c e  a duty of c a r e  he seemed t o  be taking 
a similar approach t o  t h a t  of Lord Diplock. On t h e  other  hand 
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Lord Wilberforce's treatment of special duty-creaticg 
facts ("they must satisfy a test =ore specific than that 
of 'foresight oE likelihdod of trespass'") seems to suggest 
that a good deal more is required to give rise to a duty 
on an occupier towards a trespasser than would seem to 
follow from Lord Diplock's test. In one respect, however, 
Lord Wilberforce's test of when the duty arises seems to 
admit a factor as relevant which is not mentioned in this 
context by the other Law Lords, except for Lord Diplock. 
He was prepared to take into account, in determining whether 
a duty had arisen, the "lethal character" of the danger. 
Thus the required degree of likelihood of the presence of a 
trespasser varies on this approach according to the serious- 
ness of the risk of injury. 

21. ' :In respect of what is required of an occupier once a 
duty has arisen there is, at least on the face of the language 
used, some difference of view. Lord Reid's standard - that 
of the "conscientious, humane man" - seems close to that of 
Lord Pearson who speaks of the occupier's duty to treat the 
trespasser with ttordinary humanity", while Lord Morris refers 
in this connection to taking such steps as "common sense o r  
common humanity would dictate". Lord Wilberforce speaks of  
"reasonableness" but contrasts it with a higher standard which 
tthumanity" might require, whereas it is clear the other judges 
in referring to "humanity" as a standard think of it as 

demanding less than "reasonable care". There is a rather 
different treatment of the standard of care by Lord Diplock, 
who requires an occupier once he is under a duty to take 
"reasonable steps to enable a trespasser to avoid the damage". 
Finally, it should be noted that Lords Diplock, Reid and 
Wilberforce give an especially subjective emphasis to the 
siandard of care expected of the occupier in relation to 
trespassers, in that they would take into account not merely 
the expense of the precautions in relation to the danger (a 
normal consideration in assessing what would be reasonable in 
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t h e  circumstances) bu t  a l s o  i n  r e l a t i o n  t o  the ind iv idua l  
resources  of  t he  p a r t i c u l a r  occupier .  

2 2 .  The dec i s ion  of the House of Lords can be taken as 
r epud ia t ing  with some emphasis t h e  d i s t i n c t i o n  made i n  
Videan's case48 between the l i a b i l i t y  of the occup ie r  fo r  
a c t i v i t i e s  on h i s  land where the  l i a b i l i t y  was t h e r e  sa id  
t o  depend on Donoghue v. Stevenson p r i n c i p l e s  o f  reasonable 
f o r e s i g h t  and t h e  more l imi t ed  l i a b i l i t y  f o r  t h e  s t a t i c  con- 
d i t i o n  o f  t h e  land.  But only Lord Pearson expressed a 
d e c i s i v e  view on t h e  1 i ab i l i t . y  o f  a non-occupier towards a 
person who was a t r e s p a s s e r  v i s - a - v i s  t he  occupier  of the 
l and  where t h e  non-occupier is c a r r y i n g  out a c t i v i t i e s .  Pre- 
sumably because he was influenced by what he c a l l e d  the "moral 
aspect"  of  t h e  m a t t e r ,  namely t h a t  t r e spass ing  i s  a form of 
wrongdoing, he would have l i m i t e d  t h e  t r e s p a s s e r ' s  r i g h t s  
a g a i n s t  t h e  non-occupier t o  those which he could exorcise  
a g i n s t  t he  occupier .  
i s s u e  although h e  made it c l e a r  t h a t  i n  h i s  view it would not 
n e c e s s a r i l y  be i l l o g i c a l  t o  enable  t h e  t r e s p a s s e r  t o  recover 
a g a i n s t  t h e  non-occupier i n  r e s p e c t  of a c t i v i t i e s  on land when 
an a c t i o n  a g a i n s t  an occupier o f  t h e  land i n  r e s p e c t  of similar 
a c t i v i t i e s  might f a i l .  The l i a b i l i t y  of the non-occupier 
towards t r e s p a s s e r s  on land where t h e  non-occupier i s  engaged 
i n  a c t i v i t i e s  must t he re fo re  be regarded as u n c e r t a i n .  

Lord Diplock decl ined t o  dec ide  t h i s  

(e) 

23.  In Pannet v. P. McGuinness & Co. Ltd.49 t h e  f a c t s  were 
t h a t  t he  i n f a n t  p l a i n t i f f ,  aged f i v e ,  f r equen t ly  had t r e s -  
passed on and been chased o f f  a s i t e ,  adjoining a publ ic  park 
i n  a densely populated area.  

48. See para .  9 above. 
49. Cl9721 2 Q.B. 599. 

Subsequent i n t e r p r e t a t i o n  by the c o u r t s  

The defendants were demolition 
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con t rac to r s  engaged by a l o c a l  a u t h o r i t y  t o  demolish a 
warehouse on t h e  s i t e ,  a l though i n  the Court of Appeal only 
Lord Denning M.R.50 r a i s e d  t h e  ques t ion  of whether t h e  
defendants  were not  merely con t r ac to r s  bu t  a l so  occupiers ;  
he took t h e  view t h a t  they were occupiers  - "but t h a t  i s  
no reason  f o r  p u t t i n g  them under any lower duty than  they 
a r e  a s  con t rac to r s .  The quest ion is whether,  a s  con t r ac to r s ,  
they are l i a b l e " .  The watchmen, pos ted  f o r  t h a t  piirpose,  
had Fa i i ed  t o  keep a look-out t o  prevent. ch i ld ren  en te r ing  
t h e  s i t e  where f i res  had been lit; the p l a i n t i f f  e n t e r e d  the 
s i t e  and f e l l  i n t o  a f i r e ,  being seve re ly  io jured .  

2 4 .  Lord Denning M.R. i n t e rp re t ed  t h e  d e c i s i m  o f  t h e  
House of  Lords i n  Herr ingtoo ' s  case  as having decided i n t e r  
sl> t h a t :  

" the  duty owing t o  a t ze spasse r  i s  not  found by 
any general  p r i n c i p l e  app l i cab le  t o  a l i  t r e s -  
passers  a l i k e  ..... The long and t h e  s h o r t  o f  
i t  i s  t t a t  you have t o  take  i n t o  account a l l  t h e  
circumstances of  t h e  case a r d  s e e  then whether 
t h e  occugier  ought t o  hzve done more than he  did."  

Lord Denning mentioned among t h e  circumstances t o  Se taken 
i n t o  account:  t h e  g r a v i t y  and p r o b a b i l i t y  o€ i n j a r y ;  t h e  
chz rac t e r  of t h e  t r e s p a s s e r  - "you may expect a c h i l d  when 

you may no t  expect a. burglar";  t h e  n a t u r e  of the  p l a c e  where 
t h e  t r e s p s s  occurred - whether it is, f o r  example, an  
e l e c t r i f i e d  rai lway l i n e  o r  merely a warehouse; and the  know- 
ledge  which t h e  defendant  had o r  ought t o  have had of t h e  
l i ke l ihood  of t r e s p a s s e r s  being p r e s e n t .  I f  i n  a l l  t h e  circum- 
s t ances  a duty arises t h e  s tandard of c a r e  owing could  ir; Lord 
Denning's view be descr ibed  as: 

duty t o  t a k e  such s t e p s  as lcommon sense o r  
ccmmon humanity' o r  whatscever you l i k e  t o  c a l l  
it would d i c t a t e  f o r  t h e  s a f e t y  of ch i ldren  who 
might t r e s p a s s  on t h e  si te." 



2 5 .  Edmund Davies L . J .  c i t e d  Lord Wilberforce i n  Herr ington 's  
ca se  t o  t h e  e f f e c t  t h a t  t h e  duty o f  c a r e  demanded vis-h-vis a 
t r e s p a s s e r  was a compromise between humanity and the necess i ty  
of avoiding p lac ing  undue burdens on occupiers ;  he  a l s o  
r e f e r r e d  t o  a passage i n  Lord Reid ' s  judgment where t h e  l a t t e r  
s a i d  "most people would th ink  i t  inhumane and cu lpable"  f o r  
an occupier  not  t o  t a k e  a c t i o n ,  which could be t aken  a t  small 
t r o u b l e  and expense, t o  avoid i n j u r y  t o  t r e spasse r s  whose 
presence on h i s  land  was " s u b s t a n t i a l l y  probable". Applying 
these  t e s t s  to t h e  f a c t s  i n  the  case  Edmund Davies L.J. agreed 
wi th  t h e  Master of  t h e  Rolls  i n  d ismiss ing  the  appea l .  
Lawton L . J .  s a i d  t h a t :  

"Any reasonable  con t r ac to r  w i t h  t h e  resources  
and manpower which these  a p p e l l a n t s  have would 
a s  a mat te r  of common sense and humanity have 
taken t h e  s t e p s  which t h e  a p p e l l a n t s  themselves 
t r i e d  t o  t ake  [ i . e .  by p o s t i n  workmen t o  pre-  
ven t  ch i ld ren  from t r e s p a s s i n g f f l  

and t h a t  was enough t o  b r ing  t h e  case wi th in  t h e  r a t i o  decidendi 
of  Herr ington ' s  ca se  and t o  r equ i r e  t h e  dismissal  o f  t h e  . 
appeal .  

26 .  Herr in  ton  case  was a l s o  r e f e r r e d  t o  i n  Westwood v.- 
The Pas- i n  which an employee of the P o s t  Of€ice 
t r e spassed  by en te r ing  a p a r t  of t h e  premises forb idden  t o  
h i s  and t h e r e  s u f f e r e d  a f a t a l  acc iden t .  Lawton L . J .  s ingled 
o u t  Lord Reid 's  t e s t  o f  whether t h e  occupier  knew t h e r e  was 
a " subs t an t i a l  p robab i l i t y"  of t h e  presence of a t r e s p a s s e r  
( see  paragraph 15 ,  above) and, ho ld ing  t h a t  t h e r e  was no such 
p r o b a b i l i t y ,  found t h e r e  was no l i a b i l i t y  on t h e  defendant .  

I V  L i a b i l i t y  towards t r e spasse r s :  some c r i t i c a l  quest ions 

2 7 .  I t  i s  c l e a r  from Herr ington 's  ca se  t h a t  t h e  mere f a c t  
of occupat ion of l and  i n  i t s e l f  does no t  give r ise  t o  a duty 
of c a r e  towards p o t e n t i a l   trespasser^.^^ 

51. [ 1 9 7 3 ]  2 W.L.R. 1 3 5 .  
5 2 .  See para .  2 0  above. 

There has  t o  be a 
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c e r t a i n  degree of l i k e l i h o o d  of t h e  presence of t r e s p a s s e r s ,  
bu t  t h e r e  seems roon f o r  argument as t o  how l i k e l y  t h a t  
presence has  t o  be.53 
purpose - such a s  " subs t an t i a l "  or lsreasonable" - t h e  p rec i se  
degree of l i k e l i h o o d  which gives r i s e  t o  a duty of care cannot 
be a sce r t a ined  i n  t h e  a b s t r a c t ;  i t  must depend on t h e  surround- 
ing circumstances,  i n  p a r t i c u l a r ,  the degree of danger ,  as 
wel l  as t h e  r e l a t i v e  va lue  put on the one hand on an occupier ' s  
freedom and on t h e  o t h e r  on freedom from in ju ry  or damage t o  
t h e  person o r  t o  property.  Thus, an occupier  might n o t  have 
t o  a n t i c i p a t e  t h a t  t r e s p a s s e r s  w i l l  e n t e r  h i s  garden over a 
surrounding low wal l  when the  worst t h a t  can happen t o  them if 
they do s o  i s  t o  €a l l  i n t o  a t r ench  which he has dug f o r  h i s  
c e l e r y .  But i f  he has  dug a wel l  30 fee t  deep i n  t h a t  garden 
i t  might we l l  be t h a t  he  ought t o  come under a duty o f  ca re  
even when t h e r e  is  only a f a i r l y  s l i g h t  l i ke l ihood  o f  anyone 
e n t e r i n g  the  garden. Y e t  i f  t h i s  approach i s  c o r r e c t ,  it 
may be quest ioned whether t he re  is such a sharp l ine between 
decid.ing as t o  e x i s t e n c e  of a duty of care and f i x i n g  t h e  
s t anda rd  of c a r e  as most of t he  speeches i n  Her r ing ton ' s  case 
tend t o  suggest .54 Is t h e r e ,  i n  f a c t ,  any r e a l  j u s t i f i c a t i o n  
f o r  undoubtedly complicat ing the  p rocess  of determining the  - 

l i a b i l i t y  of an occupier  t o  a t r e s p a s s e r  by asking two questions 
i n s t e a d  of one? I n  o t h e r  words, i n s t e a d  of  asking whether a 
duty of care has a r i s e n  and then whether t h e r e  has been a 
breach, i n  s p i t e  of t h e  fact  t h a t  t h e  same ove ra l l  circum- 
s t a n c e s  and s o c i a l  c r i t e r i a  ( s a n c t i t y  o f  t h e  occup ie r ' s  landed 
r i g h t s  a s  compared wi th  t h e  s e c u r i t y  o f  human l i f e  o r  limb) 
a r e  r e l e v a n t  t o  both ques t ions ,  what would be l o s t  i f  only a 
s i n g l e  ques t ion  was asked: "has t h e  occupier  behaved reason- 
ab ly  towards t h e  t r e s p a s s e r  i n  a l l  t h e  circumstances?".  

But whatever words a r e  used f o r  t h i s  

~~ 

53. Ib id .  
54. Exceptions a r e  t h e  judgments of Lords Diplock and 

Wilberforce.  See para.  1 7  and 19  above. 
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2 8 .  
Herr ington ' s  case  be l ieved  t h a t  the foregoing q u e s t i o n  
would provide a s a t i s f a c t o r y  t e s t  determining the l i a -  
b i l i t y  of the occupier  towards a t r e s p a s s e r .  
however thought t h a t ,  even i f  such t e s t  appeared t o  work 
s a t i s f a c t o r i l y  i n  Scot land ,  where j u r i e s  normally decide 
what i s  "reasonable", i t  would no t  be s u i t a b l e  i n  England, 
where t h e  dec i s ion  would r e s t  wi th  judges ,  whose reasons 
would be sub jec t  t o  appeal ,  with consequent u n c e r t a i n t y  of 
t h e  law a t  l e a s t  f o r  a time. Yet, whether t he  d e c i s i o n  
r e s t s  with the  judge o r  with a j u r y ,  t he  s tandards  of  "the 
reasonable  man" a r e  always "normally a quest ion o f  f a c t  and 
degree 'ana not  a ques t ion  of law, so long as  t h e r e  i s  evidence 
t o  suppor t  t he  f i n d i n g  of the cour t ' t57 ;  and it is only  where 
t h e r e  i s  110 evidence t o  support  t h e  f ind ing  of  t h e  judge or 
j u r y  t h a t  the  ques t ion  of an appeal  may a r i s e .  Furthermore, 
it may be thought t h a t  the  danger of unce r t a in ty  t o  which 
Lord Reid r e f e r r e d  is  no g r e a t e r  and probably less than  t h a t  
which would r e s u l t  i f  t he  ques t ion  whether the occupier  was 
under a duty o f  c a r e  t o  the  t r e s p a s s e r  had t o  be determined 
a s  a mat te r  of law according t o  t h e  circumstances of  each 
case .  Subt le  v a r i a t i o n s  i n  t h e  circumstances of  a case  from 
those  i n  e a r l i e r  ca ses  i n  which a du ty  had been j u d i c i a l l y -  
dec la red  t o  a r i s e ,  o r  no t  t o  a r i s e ,  might make i t  very  d i f f i -  
c u l t  t o  fo recas t  t h e  r e s u l t  of t h e  c a s e  i n  i s s u e ;  a contrary 
d e c i s i o n  on appea l ,  t he  i s sue  be ing  one of  law, would always 
remain a p o s s i b i l i t y .  In  o the r  words, i s  the re  n o t  i n  any 
event ,  t h e  p o s s i b i l i t y  t h a t  t rea tment  of the ques t ion  i n  
accordance wi th  t h e  approach of t h e  Mouse of Lords may r e s u l t  
i n  a b u i l t - i n  element of unce r t a in ty  i n  the law? What a l ega l  
a d v i s e r  might hope t o  be ab le  t o  c a l c u l a t e  by r e f e r e n c e  t o  
t h e  s tandards  of t h e  "reasonable man" would become a d i f f i c u l t  

As ne b v e  poin ted  outss the  Court of Appeal i n  

Lord Reids6 

55. See para .  1 4  above. 

56. [1972] A.C.  877, 898. 
57.  I n  r e  W (an Infant)[1972]  A.C.  682, 699, pe r  Lord Hailsham 

of S t .  Marylebone L.C.  
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calculation; he would have to estimate the extent to which 
a particular set of facts might be considered by the court 
sufficiently to resemble the facts of earlier decisions, in 
which a duty of care has becn imposed or denied, to justify 
a similar legal conclusion on the basis of the facts in 
question. 

29 .  
heavily with the Howe of Lords was the undesirability of 
imposing upon occupiers in the interests of the safety of 
potential trespassers excessive restrictions in the use and 
enjoyment of their laxid. It does not agpear to follow that 
those fezrs would necessarily be realised even if an 
occupier was under a duty to exercise. reasonable case vis-a 
- vis potential trespassers. There is force in the suggestion 
made' by LGrd Pearson" that occupiers should not be inhi- 
bited in their activities by the "mere general possibility" 
of the presence of trespassers, but is it not precisely the 
limit set by the condition that the occupier would only be 
required to do what is reasonable which woulir entitle him 
'CG disregard such a possibility? 

'No doubt one of the considerations which weighed 

. 

50. Assuininp, that a duty of care has come into existence 
between a particular occupier and a trespasser, the state of 
the law after the decision o f  the House of Lords iil Herrington's 
case is also open to coinment 0:: the ground that the standard of 
care required is unnecessarily difficult t o  apply. 
ticism can be made on two grounds. First, there is the reliance 
of nost of the Law Lords on the ccncept of "huiianity" cs some- 
thing different from, anL in their vieN Less exacting than, 
"reasonableness". 
legislation this would be a workablc distinction. 
the basic aim of the Law Lords was to ensure -that, where thcre 
was a serious danger to life or limb and some likelihood of 

The cri- 

It may be doubtcd whether in any future 
Probably, 

the presence of a trespasser, the occupier should be under an 

J 

58. [1972] A.C. 877, 924. 
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obligation to take some preventive action. 
not the kind of situation which an obligation to do what 
is reasonable in the circumstances would adequately cover 
and would indeed do so by reference to a test which is 
perfectly familiar? Secondly, it may be questioned whether 
the standard of care to be observed by the occupier should 
vary according to the resources of the particular occupier. 
Is not liability insurance a device for distributing loss 
which can lessen the burden which might otherwise fall on 
the impecunious individual defendant? Lord Reid said that 
as "an occupier does not voluntarily assume a relationship 
with trespassers . . . . . they [trespassers] must take the 
occupier as they find him"." 
trespasser in entering the occupier's land does not 
necessarily imply an acceptance of all the risks attendant 
upon that entry, and still less does it necessarily imply 
acceptance of the financial position of the occupier (of 
which the trespasser may be completely ignorant) as deter- 
mining the standard of duty owed by the occupier to the tres- 
passer. Lord Wilberforce referred to the advice of the Privy 
Council which he himself delivered in Goldman v. Hargrave 
where the duty of an occupier in respect of a fire which had 
arisen on his land without his fault was stated to be to do 
"what it is reasonable to expect of him in his individual 
circumstances". In such a situation it may be, as the Privy 
Council suggested obiter61, that 'la rule which required of 
[the occupier] ..... an excessive expenditure of money...... 

But is this 

But the voluntary act of the 

60 

would be unenforcezhle or unjust", although this seems to 
ignore the possibilities of insurance. In many occupier and 
trespasser relationships, however, the occupier, even if he 
has very limited financial resources, cannot be said to be 
powerless to prevent injury to the trespasser. If he feels 

- 
59. [1972] A.C. 877, 899. 
60. [1967] 1 A.C. 645, 663. 
61. It was not argued that the action necessary to put the 

fire out was not well within the capacity and means of 
the occupier on whose land it began. 
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that the risk of injury to trespassers is too great, he 
may simply desist from some activity which he is pursuing 
on land; or he will be ahJe to put up, at small expense, 
warning notices which would adequately discharge him from 
any liability he may owe. But, of course, quite apart from 
the means of the individual occupier, in deciding whether 
an occupier is liable, the cost of taking action to prevent 
injury.has to be weighed against the seriousness of the risk 
and of the injury or damage which will result if that risk 
is realised. 

31. The state of the law left by the decision of the 
House of Lords in Herrington's case may be criticised on more 
general grounds. Even if there is in the five speeches a 
common basis of principle from which a further body of case 
law.may be developed, it may be thought that this branch of 
the law has become over-refined in much the same way as the 
former law governing liability towards invitees and licensees 
had' become unduly complicated, and that what is now required 
is a statutory clarification and simplification of the position 
comparable to that which was achieved in respect of lawful 
entrants by the Occupiers' Liability Act 1957. Against this 
view it has been suggested62 that Pannett v. McGuinness & Co. - 

Ltd.63 has demonstrated that the Court of Appeal at least had 
no difficulty in applying the law as laid down in Herringtun's 
case. But in the former case Lord Denning M . K .  said only that 
the Court of Appeal would "have to try to solve the diffi- 
culties pointed out by counsel for the defendants from time 
to'time as the cases came before us".64 As far as the facts 
of Pannett's case were concerned, Lord Denning does not seem 
to have distinguished very sharply between the existence of a 
duty of care affecting the particular occupier and the standard 

62. By Professor Goodhart, (1972) 88 L.Q.R. 457. 
63. [1972] 2 Q.B. 599. 
64. Ibid, 605. 

26 



of care which the occupier, assuming he is under a duty of care, 
should show towards the trespasser. In fact he sums up the 
position of  the occupier in a sentence6' which seems tanta- 
mount to saying that he must behave reasonably to the tres- 
passer having regard to all the circumstances, an approach 
which is very difficult to reconcile with the House of Lords' 
rejection in Herrington's case of the solution of occupiers' 
liability towards trespassers adopted by the Occupiers Lia- 
bility (Scotland) Act 1960. Edmund Davies L.J. and Lawton 
L.J. also seemed mainly concerned with the standard of care 
rather than the existence of a duty of care, which in the 
particular facts of the case they appear to have taken for 
granted. In regard to that standard Edrnund Davies L.J. 
referred both to Lord Wilberforce's "compromise ... between 
the demands of humanity and the necessity to avoid placing 
undue burdens on occupiers"66 and to the not easily reconcil- 
able standard laid down by Lord Reid of the "conscientious, 
humane man1167. It was, however, sufficient for the decision, . 
as Edmund Davies L.J. held, that the judge at first instance, 
if he had been able to apply 'Ithe test derived from the 
later speeches in Herrington's case1' to the facts as he 
found them, would have been entitled to reach the same con- 
clusion as that which he expressed. Lawton L.J., in a short 
judgment, simply said that, as a matter of 'kommon sense and 
humanity" , the appellants were trying to prevent children 
entering a site where a fire had been lit; but owing to the 

- 

65. "The long and the short of it is that you have to take 
into account all the circumstances of the case and see 
then whether the occupier ought to have done more than 
he did." There follow what in effect are llguide-lines" 
indicating 
namely (1) the gravity and likelihood of injury ( 2 )  the 
character of the intrusion - "you may expect a child 
when you may not expect a burglar", (3)  the place, 
dangerous or otherwise, where the trespass occurs and 
(4)  the knowledge which the defendant had or ought to 
have had of the likelihood of the presence of trespassers: 
[I9721 2 Q . B .  599, 606-607. 

in general terms the relevant considerations, 

66. [1972] A.C.  877, 920. 
67. ibid., 899. 2 7  



failure of the watchen appointed for this purpose to carry 
out their duties the plaiotiff in fact entered and was 
injured; and this failure brought the case within the ratio 
decidendi (not otherwise elaborated) of Herrington's case. 
We do not think therefore that Pannett's case can be cited 
as a demonstration of the ease with which the House of Lords' 
decision in the former case can be applied to future cases. 
What is important is not the ease with which a court, having 
decided on which side justice lies, can find ways of fitting 
its conclusion within the principles laid down by a higher 
court. The principles laid down by the higher court should 
afford some reasonably certain guide to the law in future 
cases, before they are actually decided. 

3 2 .  It was not necessary to decide in Herrington's case 
the question of liability which arises when a non-occupier 
carries out work on land on which the plaintiff is a tres- 
passer vis-;-vis the occupier. 
deal with the question, one only expresses a clear view 
while the other is non-~ommittal.~~ 
future development of the law is concerned, we think that the 
question is of practical importance and requires clarification. 

. -  

Of the two Law Lords who 
68 

However, as far as the 

VI Liability to trespassers: the law in other countries 

33. 
arise in any country which attempts to strike a balance 
between the protection of property and the protection of life 
and limb, we have found it helpful to consider the law and 
law reform proposals in a number of other countries. Develop- 
ments under other legal systems, as regards judge-made law 
and legislation, as well as in regard to law reform proposals, 
seem in this context particularly relevant when the law in 

In dealing with a problem which nust to some extent 

68. See Lord Pearson [1972] A.C. 877, 929. 
69.: Lord Diplock, ibid, 943. 
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ques t ion  has o r  once had a c lose  l i n k  wi th  Eng l i sh  law, 
and i n  Appendix 2 we have made a c r i t i c a l  survey o f  a 
number of coun t r i e s  i n  t h i s  ca tegory .  

VI1 Conclusions and p rov i s iona l  proposa ls  

(a) In t roduc to ry  

I n  Herr ington’s ’case  Lord Wilberforce r e f e r r e d  t o  3 4 .  
“our outdated l a w  of  f a u l t  l i a b i l i t y  which invo lves  the  need 
t o  e s t a b l i s h  a duty  of care  towards him [the p l a i n t i f f ]  and 
a breach  of it”.70 I n  view of t h e s e  remarks we should  make 
c l e a r  t h a t  t h i s  Working Paper i s  concerned with reform of 
an occup ie r ’ s  l i a b i l i t y  t o  a t r e s p a s s e r  only i n  s o  far  as  

71 such l i a b i l i t y  i s  based on f a u l t .  

(b) General cons ide ra t ions  

35. The d e c i s i o n  of t he  House o f  Lords i n  Herr ington’s  
case  has removed a number of o b s t a c l e s  t o  an e a s i e r  and more 
f l e x i b l e  development o f  the  law rega rd ing  the  l i a b i l i t y  of 
an  occupier  towards a t r e s p a s s e r ,  i n  p a r t i c u l a r  ( a s  Lord 
Denning M.R. po in ted  out  i n  Panne t t  v .  McGuinness,& Co. & 

Co.) 7 2  

i n f l i c t e d  damage) propounded i n  Addie v. Dumbreck7’ and the  

t h e  t e s t  o f  l i a b i l i t y  ( f o r  i n t e n t i o n a l l y  o r  r eck le s s ly  

70 .  [1972] A . C .  877, 911. 
7 1 .  The wider ques t ion  as  t o  circumstances i n  which compen- 

s a t i o n  should  be payable i n  r e s p e c t  of t h e  d e a t h  o f  o r  
any personal  i n j u r y  t o  a person  on premises belonging t o  
o r  occupied by another i s  one o f  t h e  ques t ions  re fer red  
t o  t h e  Royal Commission under t h e  chairmanship of Lord 
Pearson. The s e t t i n g  up of the  Commission was announced 
by the  P r i m e  Minis te r  i n  t h e  House of Commons on 1 9  
December 1972 (H.C. Debates, v o l .  848 ,  c o l .  1119). 

[1929] A . C .  358, 365 (per Lord Hailsham L.C.). 
7 2 .  [1972] 2 Q.B.  599, 605-606. 
73. 
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various devices, such as an artificial extension o f  the 
meaning of reckles~ness~~, an implied licence75, a distinc- 
tion between liability for the static condition of land, 
contrasted with liability for current activities on land 
and a distinction between the liability towards a trespasser 
of an occupier and a contractor. 

76 

77 

36. The question which remains is whether, in the light 
of Herrington's case, the law relating to the liability of  
occupiers towards trespassers is satisfactory and, in parti- 
cular, sufficiently certain safely to be left to the courts 
to apply without legislative intervention. This question 
may be considered from two points of view. In the first 
place, it involves asking whether the speeches in Herrington's 
case provide adequate guidance as to the circumstances in 
whicli an occupier will owe a duty o f  care to a trespasser. 
It is certainly true that all the Law Lords were agreed that 
the mere facts of occupancy and trespassing do not o f  them- 
selves, and should not, give rise to a duty of care as between 
the occupier and the trespasser; but there is considerable 
variety of view as to the circumstances in which such a duty 

74. See para. 7 above. 
75. See para. 11 above. 
76. See para. 9 above. 
77. But see para. 32 above. 
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of a care will arise.78 
may be directed to the standard of care which is required of 
an occupier once he has been held to be under a duty of care 
to a trespasser. 
about the distinction made by most of the Law Lords between 
doing what is reasonable and what is demanded by a sense of 
humanity, and about the possibility of exempting an occupier 
from liability because he lacks the requisite resources to 
prevent the injury or damage. Our provisional answer, there- 
fore, to the question posed at the beginning of this paragraph 
is that the law relating to the liability of an occupier 
towards trespassers is unsatisfactory and that legislative 
intervention is desirable. We consider the form which that 
legislation might take in paragraph 43 below. 

In the second place, the question 

We have already expressed our doubts7' 

(c) Categories of %on-visitors" other than trespassers 

37. Before setting out OUT provisional proposals for reform- 
ing the law governing liability of occupiers towards tres-' 
passers it seems necessary to consider the position of two 

78. Lord Reid requires a "substantial probability" of the- 
presence of the trespasser ( 19721 A.C. 877, 899). Lord 
Wilberforce (ibid, 920) spea Ei s of the duty of an occupier 
towards a trespasser arising "because of the existence, 
near to the public, of a dangerous situation". Lord 
Morris (ibid, 929-30) does not appear to put forward any 
single formula of his own in renard to the existence of 
the-duty but he quotes with appFoval from Pearson L.J. 
in Videan v. British Transport Commission ([1963] 2 Q.B. 
650.81) w h e r e e  latter says that an occuuier owes 
a duty of care (albeit of a lesser standard thah that 
owed to a lawful visitor) "when he knows or has good 
reason to anticipate the presence of the trespasser". 
Lord Pearson in the House of Lords says in respect of the 
duty of care in effect the same as he said in the Court 
of Appeal in Videan (supra). Lord Diplock sides with 
Lord Reid in requiring a subjective element in a test of 
the duty of care otherwise based on reasonableness: 
"actual knowledge either of the presence of the tres- 
passer... or of facts which make it likely that the tres- 
passer will come; and .... also actual knowledge of facts 
as to the condition of [the] land or of activities 
[thereon] likely to cause personal i jury to a trespasser . . . . . .unaware of the danger" ([1972? A.C. 877, 941). 

79. See para. 30 above. 
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c a t e g o r i e s  of e n t r a n t s  upon land who a r e  probably n o t  
" v i s i t o r s "  w i th in  t h e  meaping of t h e  Occupiers 
Act 1957 b u t  who a r e  a l s o  not  t r e s p a s s e r s  i n  the s e n s e  t h a t  
t h e  occupier  could b r i n g  an ac t ion  f o r  t r e s p a s s  a g a i n s t  
them. The f i r s t  category covers t hose  en te r ing  upon l and  
i n  e x e r c i s e  of r i g h t s  conferred by v i r t u e  of an access  agree- 
ment o r  o rde r  under s .  60(1) of t h e  Nat ional  Parks and Access 
t o  t h e  Countryside Act 1949; t hese  persons by s .  l ( 4 )  o f  the 
Occupiers '  L i a b i l i t y  A c t  1957 a r e  dec la red  not t o  be v i s i t o r s  
f o r  t h e  purposes of t h e  l a t t e r  Act. I t  would seem t h a t  i f  a 
person e n t e r s  upon land s o l e l y  by v i r t u e  of s .  60(1) o f  the 
1949 Act,  any l i a b i l i t y  of t h e  occupier  towards him i n  
r e s p e c t  o f  t he  cond i t ion  of t he  land o r  of things done o r  
omitted t o  be done on t h e  land, must depend on the  common law. 
A s  such e n t r a n t s  could hardly be i n  t h i s  r e spec t  i n  a worse 
p o s i t i o n  than a t r e s p a s s e r  a t  common law, it seems reasonable  
t o  assume t h a t ,  i n  r e s p e c t  of t h e i r  r i g h t s  against  an  occupier,  
they a r e  t o  be t r e a t e d  a s  i f  they were t r e spasse r s .  But i f  
t h e  l i a b i l i t y  o f  an occupier  towards t r e s p a s s e r s  i n  t h e  s t r i c t  
sense i s  t o  be put  on a new s t a t u t o r y  b a s i s ,  it would n o t  seem 
s a t i s f a c t o r y  t o  l eave  persons en te r ing  l and  s o l e l y  under an 
access  agreement o r  o rde r  t o  be t r e a t e d  under the common law 
a s  it app l i ed  t o  t r e s p a s s e r s  before  t h e  s t a t u t o r y  change. We 
t h e r e f o r e  p r o v i s i o n a l l y  propose t h a t  any s t a t u t o r y  s t a t emen t  
of the occup ie r ' s  l i a b i l i t y  t o  t r e s p a s s e r s  should a l s o  b e  
app l i cab le  t o  persons on land s o l e l y  by v i r t u e  of  an access  
agreement o r  order  under t h e  National Parks  and Access t o  the 
Countryside Act 1949. 

L i a b i l i t y  

38. The second category of e n t r a n t s  t o  be considered con- 
cerns  those  l awfu l ly  us ing  a publ ic  o r  p r i v a t e  r i g h t  o f  way 
over land.  Although s .  2(6) of t h e  Occupiers '  L i a b i l i t y  Act 
1957 says  t h a t  persons who en te r  premises f o r  any purpose i n  
e x e r c i s e  of a r i g h t  "conferred by l a w "  a r e  t o  be t r e a t e d  as  
pe rmi t t ed  by t h e  occupier  t o  be t h e r e  f o r  t h a t  purpose,  whether 
they i n  f a c t  have h i s  permission o r  n o t ,  neve r the l e s s  it has 
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been held in Greenhalgh v .  British Railways Board" that a 
person exercising a public right of way over a bridge, in 
which there was a pothole, could not claim under the Occu- 
piers' Liability Act 1957 that she was a visitor vis-;-vis 
the Railways Board to whom the bridge belonged; s. 2 ( 6 )  was 
preceded by the important words "for the purposes of this 
section", which defines the extent of the occupier's duty to 
acknowledged visitors. The latter, according to s. 1(2), 
were those who before the Act would have been, o r  would have 
been treated as, invitees or licensees by the common law; 
and, although persons entering public parks o r  policemen 
entering on search warrants were so treated, persons entering 
by virtue of a public (or, according to Lord Denning M.R., 
private) right of way were not treated as invitees or licen- 
sees at common law and so were not 9isitors" for the purposes 
of the Occupiers' Liability Act 1957.81 
rights of way are concerned, apart from the obiter dictum of 
Lord Denning M.R. referred to above, it was certainly the 
intention of the Law Reform Committee in their Third Report 
which led to the Occupiers' Liability Act 1957, as it was 
also the understanding of the Standing Committee*' of the 
House of Commons which considered the Occupiers' Liability 
Bill, that an occupier of land over which there was a private 
right of way should not be subject to the common duty of care 
in respect of persons exercising that right. Of course, 

As far  as private 

82 

80. 
81. 

82. 
83. 

[1969]2 Q.B. 2 8 6 ,  292-3. 
It should however be borne in mind that where a highway 
authority is responsible for the repair of the highway 
it may be liable for injury to a person lawfully using 
the highway as a result of the authority's failure to 
repair under the Highways (Miscellaneous Provisions) 
Act 1961. 
(1954) Cmd. 9305, para. 34. 
Standing Committee A, Official Report, Occupiers' Lia- 
bility Bill, 26 March 1957, Cols .  5-7. 
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although the  occupier i s  not  l i a b l e  t o  t h e  person e x e r c i s i n g  
h i s  p r i v a t e  r i g h t  of way f o r  damage r e s u l t i n g  from h i s  
f a i l u r e  t o  r e p a i r  t h e  way'(except where he i s  under a con t rac t -  
u a l  l i a b i l i t y  t o  t h e  p l a i n t i f f  t o  r e p a i r )  he may be l i a b l e  

84 f o r  any a c t i v i t y  (misfeasance) making t h e  way dangerous. 

39. The ques t ion  t h e r e f o r e  a r i s e s  whether i n  r ega rd  t o  
persons exe rc i s ing  p u b l i c  o r  p r i v a t e  r i g h t s  o f  way t h e  pos i -  
t i o n  should remain as it  has gene ra l ly  been understood t o  
be,  namely, t h a t  they are unaffected by t h e  Occupiers'  L i a -  
b i l i t y  A c t  1957; o r  whether they should have a t  l e a s t  t h e  
same r i g h t s  a s  may be l a i d  down f o r  t r e s p a s s e r s  vis-:-vis 
t he  occupier  of land over which the  t r e s p a s s  takes p l a c e .  
Were new s t a t u t o r y  p rov i s ions  t o  be introduced having t h e  
e f f e c t  of imposing c e r t a i n  du t i e s  upon t h e  occupier i n  regard 
t o  t r e s p a s s e r s ,  an anomalous s i t u a t i o n  might be thought t c  
a r i s e .  On t h e  one hand, a person unlawful ly  using a p r i v a t e  
r i g h t  of way, o r  using a pub l i c  r i g h t  o f  way other  t h a n  f o r  
l e g i t i m a t e  passage, and the re fo re  a t r e s p a s s e r  v i s -> -v i s  
t h e  occup ie r ,  could claim t h a t ,  i n  r e s p e c t  of t he  o c c u p i e r ' s  
a c t s  o r  omissions h e  w a s  e n t i t l e d  t o  t h e  bene f i t  of t h e  
d u t i e s  t o  be owed under t h e  new p rov i s ions  as t o  t r e s p a s s e r s  
whereas, on t h e  o t h e r  hand, a person l awfu l ly  using a r i g h t  of 
way could no t .  

40. Accordingly ou r  p rov i s iona l  view i s  t h a t  t he  occupier  
of l and  over which t h e r e  i s  a pub l i c  o r  p r i v a t e  r i g h t  of  way 
should owe t o  persons lawful ly  e x e r c i s i n g  such r i g h t s  a duty 
of c a r e  which should n o t  be iower than  t h a t  which he  would owe 

~ ~~~ _ _ _ _ _ _ _ _ ~  

8 4 .  This i s  no t  a l i a b i l i t y  p e c u l i a r  t o  t he  occupier ( s ee  
Corby v.  Hjll (1858) 4 C.B.  (N.S.) 556) and i s  now b e t t e r  
regarded a s  an a spec t  of negl igence l i a b i l i t y  i n  r e spec t  
of a c t i v i t i e s ,  as d i s t ingu i shed  from l i a b i l i t y  f o r  
omissions,  under t h e  general  p r i n c i p l e s  of Donoghue v. 
Stevenson [1932] A . C .  562. 
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t o  a t r e spasse r .  
purpose should be regarded as  an t toccupier t t .  A s  f a r  as 
p r i v a t e  r i g h t s  of  way a r e  concerned, t h e r e  appears  t o  be 
no d i f f i c u l t y ;  t h e  "occupier" i s  t h e  person who occupies  
t h e  land over which t h e  r i g h t  i s  exerc isab le .  Where there  
i s  a publ ic  r i g h t  of way, the  s u r f a c e  of  the  l and  i n  
ques t ion  w i l l  normally be main ta inable  a t  t h e  p u b l i c  expense 
by t h e  appropr ia te  a u t h ~ r i t y , ~ ~  i n  whom it i s  v e s t e d  under 
t h e  Highways Act 1959.86 
t h e  con t ro l  and ownership of t h e  s u r f a c e  i s  i n  t h e  hands of 
such publ ic  a u t h o r i t y ,  it i s  t h e  l a t t e r  who should be  regarded 
f o r  our purposes as t h e  occupier and no t  the  occupiers  of t h e  
ad jo in ing  land ,  notwithstanding t h a t  they s t i l l  occupy the  
land  below t h e  s u r f a c e  of t h e  h i g h ~ a y . ~ '  There a r e ,  however, 
some publ ic  highways which a r e  no t  maintainable  a t  t h e  publ ic  
expense,88 and where t h e r e  i s  t h e r e f o r e  no pub l i c  au thor i ty  
which can be regarded as i n  c o n t r o l  of  t h e  highway and s o  as 
an occupier .  I n  these  except ional  ca ses  the  e f f e c t i v e  cont ro l  
remains i n  t h e  owner of the  land over  which t h e  p u b l i c  r i g h t  
o f  way s u b s i s t s ,  and, a s  i n  t h e  case of a p r i v a t e  r i g h t  of 
way, we th ink  he should be t r e a t e d  a s  t h e  occupier .  

But i t  i s  necessary  t o  ask who f o r  t h i s  

In  these  cases  we t h i n k  t h a t ,  s ince  

85. Highways Act 1959, s. 38(2) .  
86. i b i d ,  ss. 226-230. 
8 7 .  Such occupancy of  t h e  sub - so i l  may however he s u f f i c i e n t  

t o  enable t h e  adjoining occupier  t o  br ing an  a c t i o n  of 
t r e spass  a g a i n s t  persons us ing  t h e  highway i n  an  unlawful 
mannkr. See R.  v-. P r a t t  1855) 4 El.-& B: 860; Harrison 
v.  Duke of Ruyland m 3 3 f  1 Q.B. 1 4 2 ;  Hickman v.  Maisey 
[ 1 9 O O j  1 Q.B. 752. 

88. The l i a b i l i t y  t o  r e p a i r  may rest  on ind iv idua l s  o r  
corpora t ions  by v i r t u e  of p r e s c r i p t i o n ,  enc losu re  awards 
o r  o the r  s p e c i a l  s t a t u t e s ;  i n  some case t h e r e  may be no 
l i a b i l i t y  t o  r e p a i r  on t h e  p a r t  of anyone. 
8 Mackenzie, Law of Highways, 2 1 s t  ed. (1967),  pp. 75-83. 

See P r a t t  
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( d j  Provisio_n_al proposals 

41. We have considered the proposals made by the various 
law reform agencies overseas which are summarised in para- 
graphs 8-13 of Appendix 2, as well as the formulation o f  
liability of an occupier towards trespassers contained in 
the second edition of the Restatement of the Law of Torts 
of the American Law Institute.89 Our provisional view is 
that the Restatement, as well as the recommendations of the 
New Zealand Torts and General Law Committee, although they 
have the merits of making plain the special considerations 
which may make it undesirable to give a cause of action to 
trespassers in particular circumstances, would, if applied 
in the context o f  English law, lead to undesirable compli- 
cations and refinements in much the same way as the former 
distinction between invitees and licensees confused the law 
governing the liability of occupiers to lawful entrsnts. The 
recommendations of the Institute of Law Research and Reform of 
the University o f  Alberta do not as regards adults go even 
as far as the House of  Lords was prepared to go in Herrington’s 
case and as regards liability to children they closely follow 
the American Law Institute’s Restatement. The recommendations 
of the New South Wales Law Reform Commission, which would in - 

effect allow the courts to reconstruct afresh a framework of 
leg21 duties to all categories of entrants on a case to case 
basis, seems to us too uncertain i2 its operaticn and hardly 
relevant in a country which already has the common duty of 
care towards invitees and licensees. We are, however, initially 
attracted by the recommendation of the Ontario Law Reform 
Commissiong0 that occupiers should be subject to a common duty 
of care in respect of all entrants, including trespassers. 

89. See Appendix 2 ,  paras. 14-15. 
90. See Appendix 2, para. 12. 
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42.  I f ,  however, occupiers au tomat ica l ly  come under a 
duty of ca re  t o  a l l  t r e spasse r s  by v i r t u e  of s ta tu te ,  the  
p re sen t  d i s t i n c t i o n  emphasized i n  Herrington's case between 
t h e  de te rmina t ion  of  t h e  ex i s t ence  of  a duty of care owed 
t o  t h e  t r e s p a s s e r  and the  dec i s ion  as t o  whether t h e r e  has 
been a breach would be l o s t .  The p r a c t i c a l  r e s u l t ,  as  i n  
Scotland under t h e  Occupiers'  L i a b i l i t y  (Scotland) Act 1960 ,  
would be t h a t  t h e  f a c t  t h a t  an e n t r a n t  on land w a s  a t r e s -  
pas se r  would only be Ita circumstance of the  case" which the 
c o u r t  could t ake  i n t o  account i n  dec id ing  a s  a n  i s s u e  of 
f a c t  whether t h e  duty  t o  take  reasonable  ca re  had been d i s -  
charged." I t  may be thought t h a t  t h e r e  is va lue  i n  pre- 
s e rv ing ,  i n  r e s p e c t  of t he  l i a b i l i t y  of occupiers  towards 
t r e s p a s s e r s ,  t h e  power of the  c o u r t  i n i t i a l l y  t o  decide as a 
ques t ion  of law whether on the  f a c t s  o f  any g iven  case  the re  
i s  any duty a t  a l l  owed t o  t h e  t r e s p a s s e r .  I n  o t h e r  words, 
on t h i s  approach t h e  question whether t he re  was i n  any p a r t i -  
c u l a r  circumstances a duty of c a r e  t o  the  t r e s p a s s e r  would 
depend on whether, i n  the  f a m i l i a r  language of Lord Atkin i n  
Donoghue v. Stevenson, t he  t r e s p a s s e r  was i n  l a w  a "neighbour" 
of t h e  occupier .92  
whether a duty of c a r e  e x i s t s  and, i f  it e x i s t s ,  whether t h e r e  
has been a breach ,  i s  r e t a ined ,  t h e n  i t  may enab le  the  cour t s  
t o  exe rc i se  by way o f  appeal on a p o i n t  of law a t i g h t e r  
c o n t r o l  over t h e  law governing l i a b i l i t y  towards t r e spasse r s  
t han  would be p o s s i b l e  i f  t he  whole question o f  whether the  
occupier  was l i a b l e  t o  a t r e s p a s s e r  were decided by reference 

- 

I f  t h i s  d i s t i n c t i o n  between deciding 

91 .  See Walker, The Law of D e l i c t  i n  Scotland, (1966), vo l .  11, 
p. 589, quoted i n  Appendix 2 ,  para .  3 .  And compare t h e  
p o s i t i o n  i n  t h e  law of South Africa, Appendix 2 ,  para. 16 .  

9 2 .  C f .  Salmon L . J  i n  Herrin t o n ' s  case i n  the  Court of 
Appeal, [ 1971j 2 QTTi& iXJ .  "A b u r g l a r  i n  your 
your house can hard ly  be regarded  as  your "neighbour" 
wi th in  t h e  meaning o f  t h a t  word, and I should  have 
thought t h a t  no duty of c a r e  would be owed t o  him". 
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to the standard of the reasonable man, as found by the jury 
or, in the English setting, by the judge as the trier of 
fact. But, as we pointed out in an earlier paragraph 
there is a danger, if the duty of care remains to be separate- 
ly determined from case to case as a matter of law, that the 
law will remain uncertain; at least it will not be easy to 
say whether particular types of trespassers are o r  are not 
protected by a duty of care until the existence of this duty 
of care has been established by the courts. And the possi- 
bility would have to be accepted that, where the existence 
of a duty of care to a particular trespasser was in doubt, 
the issue might again ultimately have to be decided by the 
House of Lords, as happened in Herrington's case. 

9 3  

4 3 .  Proposals, therefore, for the reform of the law relat- 
ing to trespassers, might, according to the view which is 
taken of the considerations raised in the previous paragraph, 
take two alternative forms:- 

A. If it is considered desirable to impose 
on the occupier an obligation to show 
reasonable care towards any entrant on 
his land, including a trespasser, leaving 
the fact that an entrant was a trespasser 
t o  be taken into account in deciding 
whether the care shown was reasonable in 
the circumstances, then the Occupiers' 
Liability Act 1957 would have to be amended 
to bring all entrants within the common 
duty of care at present owed only to 
"visitors" within the meaning of that Act. 
It would also be possible to add special 
guide-lines which might be thought 
especially relevant in determining what 
may reasonably be expected of an occupier 
as far as trespassers are concerned. These 

93. See para. 28 .  
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guide-lines might, in respect of a 
trespasser, draw attention to:- 

(i) the likelihood of the presence 
o f  the trespasser on the occu- 
pier's land; 

(ii) the degree o f  risk of injury 
o r  damage to the trespasser o r  
to property he has brought on 
the land; 

(iii) the seriousness o f  the injury 
o r  damage which may occur if 
that risk is realised; 

(iv) in the light of (i), (ii) and 
(iii), the extent to which it 
is reasonable to require the 
occupier to take preventive 
measures against the injury o r  
damage. 

However, the Occupiers Liability (Scotland). 
Act 1960 contains no such guide-lines and 
does not appear to have given rise to 
difficulty, and, if alternative A were 
adopted we doubt whether guide-lines would 
be necessary. 

B. If, however, it is considered desirable to 
retain the question of  whether there is a 
duty of  care towards any trespasser as a 
matter of law f o r  the courts, then it would 
be necessary to add to the Occupiers' Lia- 
bility Act 1957 three inter-connected 
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provisions to the effect that;- 

(i) the mere relationship of occupier 
and trespasser does not of itself 
give rise to a duty of care; but 

(ii) an occupier owes a duty of care to 
any trespasser whom, in the ljght 
of all the circumstances, he ought 
as a reasonable man to have in 
contemplation as likely t o  be 
affected by his acts o r  omissions; 
and 

(iii; the determination of whether there 
is in the particular case a duty of 
care owed t o  a trespasser is a 
matter of law to be decided by the 
court. 

At this stage, we express a provisional preference for alter- 
native A of the proposals set out above, but we have endea- 
voured to draw attention to the respective advantages and 
disadvantages of both proposals, in the light of which we 
should particularly welcome the comments of the recipients of  
this paper. 

4 4 .  

to property as well as to the person, bu t  that is an open 
question on which we would welcome comment. As the main argu-  
ment in favour of the liability of an occupier towards a trcs-. 
passer rests on the necessity of recognising in certzin circum- 
stances the superior claims of the preservation of life 2nd 
limb over the sanctity of property, there would seem a less 
strong case for putting an occupier under a duty of care, o r  
f o r  requiring him to exercise reasonable care, in regard t o  
property than as respects the physical safety of human beings. 
Furthermore, it is possible for the owner of property to 
insure it against damage, whereas it w0ul.d not generally bc 

We have assumed that o u r  proposa1.s would cover damage 
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considered reasonable to expect every individual to take 
out insurance against his death o r  personal injury. Never- 
theless it would, we think, probably be regarded as unsatis- 
factory if, for example, a trespassing child could recover 
for his physical injuries resulting from an accident on an 
occupier's land but not for the suit of clothes which was 
thereby damaged. It is more doubtful, however, whether the 
occupier should be at risk in respect of other property 
which the trespasser brought on to the occupier's land. But 
on the other hand it should be borne in mind that, in such 
a case, it would be necessary, if our alternative proposal 
A were adopted, to take into account whether the occupier 
should have anticipated the presence of the property and, in 
finally determining whether there was liability , whether the 
risk to the property outweighed the burden which measures to 
protect it from damage would put on the occupier; and if 
alternative B were adopted, it would remain open to the courts 
to decide as a matter of law whether there was in the circum- 
stances a duty of care in respect of the property. The same 
considerations probably justify making the occupier subject 
to liability in respect of the property of third parties 
brought on to the occupier's land by a trespasser in the same 
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way a s  he  i s  sub jec t  t o  t h e  common du ty  of care i n  r e s p e c t  
of t h e  proper ty  of  t h i r d  p a r t i e s  brought on h i s  land  by 
lawful  en t r an t s .  94 

(,..,! 

94. See Occupiers'  L i a b i l i t y  Act 1957, s .  1(3) (b)  (Appendix 1 ) .  
North, Occupiers'  L i a b i l i t y ,  pp: 94-105, dea l s  a t  length  
wi th  the  l i a b i l i t y  of t he  occupier  f o r  damage t o  property 
i n  r e spec t  of lawful  en t r an t s .  H e  f i n d s  the  main d i f f -  
c u l t y  of s .  l ( 3 )  (b) t o  a r i s e  where t h e  owner of  proper ty ,  
a s  d i s t i ngu i shed  from the  e n t r a n t  who brings t h e  property 

on t o  land o f  t h e  defendant,  sues  t h e  l a t t e r  f o r  damage 
su f fe red  by t h e  proper ty  on t h e  l and .  S. 1(3 ) (b )  pro- 
v ides : -  "The r u l e s  s o  enacted i n  r e l a t i o n  t o  an occupier 
of premises and h i s  v i s i t o r s  s h a l l  a l s o  apply, i n  l i k e  
manner and t o  t h e  l i k e  ex ten t  a s  t h e  p r inc ip l e s  app l i cab le  
a t  common law t o  an  occupier of premises and h i s  i n v i t e e s  
and l i censees  would apply,  t o  r e g u l a t e  ... (b) t h e  o b l i -  
ga t ions  of a person occupying o r  having cont ro l  over  any 
premises o r  s t r u c t u r e  i n  r e spec t  of damage t o  p rope r ty  
inc luding  t h e  proper ty  of persons who a r e  not themselves 
h i s  v i s i t o r s "  (emphasis added). M r .  North doubts whether 
t h e  c i t e d  p rov i s ion  of t h a t  Act does more than g i v e  an 
a c t i o n  t o  the  e n t r a n t ,  the  owner of  t h e  proper ty  only  
having recourse  a g a i n s t  the  e n t r a n t  and not d i r e c t l y  
a g a i n s t  t h e  occupier .  We i n c l i n e  t o  t h e  view t h a t  t h e  
express  language of t he  Act ( see  t h e  emphasised words above) 
e i t h e r  assumes, o r  i s  intended t o  c r e a t e ,  a r e l a t i o n s h i p  
between the  occupier  and the  owner of  t he  proper ty  brought 
on t h e  land by a lawful  en t r an t .  If l i a b i l i t y  i n  r e spec t  
of damage t o  proper ty  were assumed i n  p r inc ip l e  where the 
p rope r ty  had been brought on t o  t h e  land of an occupier  
by a t r e s p a s s e r  t o  whom the  occupier  owed a duty o f  rea- 
sonable  ca re ,  t hen  it  must be borne i n  mind t h a t  i t  would 
be very  r a r e  f o r  l i a b i l i t y  t o  be e s t ab l i shed .  What would 
have t o  be shown would be t h a t  a reasonable occup ie r  
would have known of t h e  presence n o t  merely of the  t r e s -  
pas se r  but of t h e  proper ty  and t h a t  i n  the  circumstances 
i t  w a s  reasonable  f o r  him t o  have taken  precaut ions  (which 
he  i n  f a c t  f a i l e d  t o  do) f o r  i t s  s a f e t y .  
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45.  There remains f o r  cons idera t ion  the  ques t ion  of the 
p r i n c i p l e  of l i a b i l i t y  which should govern the  r e l a t i o n s h i p  
between a defendant who i s  ca r ry ing  on a c t i v i t i e s  on land 
of which he i s  n o t  t echn ica l ly  an  "occupier" and a p l a i n t i f f  
who, being a t r e s p a s s e r  on t h a t  l and  vis-2-vis t h e  occupier,  
s u f f e r s  i n j u r y  o r  damage as a r e s u l t  o f  those a c t i v i t i e s .  
The scope of t h e  problem would n o t  under e i t h e r  of  our pro- 
posa l s  be a s  wide as it may a t  f i r s t  s i g h t  appear ,  because 
i n  many cases  t h e  i n j u r y  o r  damage would be s u f f e r e d  by a 
p l a i n t i f f  who a t  t h e  time was a l s o  a t r e spasse r  ( i n  the broad 
sense  of being a n  unauthorised e n t r a n t )  on a " f ixed  o r  move- 

95 a b l e  s t r u c t u r e ,  inc luding  any v e s s e l ,  vehic le  o r  a i r c r a f t ' '  
which the  defendant occupied cr  over  which he had cont ro l .  
Other G s e s  - a s ,  f o r  example, where a con t rac to r  i s  f e l l i n g  
a t r e e  on land occupied by another  and i n  so doing  in jures  
a t r e s p a s s e r  on t h a t  land - could be l e f t  t o  be decided on 
t h e  genera l  p r i n c i p l e s  of  n e g l i g e n ~ e . ' ~  The l i a b i l i t y  of t h e  
non-occupying c o n t r a c t o r  has probably only caused d i f f i c u l t y  
i n  the  p a s t  because i t  has been used a s  a device t o  evade the  
narrow l i m i t s  of l i a b i l i t y  governing the  r e l a t i o n s h i p  between 
an  occupier and a person who t r e s p a s s e s  on h i s  l and .  97 

95. See s .  1 ( 3 ) ( a )  of  the Occupiers '  L i a b i l i t y  A c t  1 9 5 7  
(Appendix 1) which we assume would apply t o  ou r  general 
statement of  l i a b i l i t y  o f  an occupier towards a t r e s -  
passer .  

I 19301 2 K.B.  183. 

1 1 9 7 2 1  2 Q.B.  599, 606, (paras .  23-25 above) who sa id  of  t h e  
devices f o r  evading Addie v .  Dumbreck: " L a s t l y ,  i f  we 
could no t  make a m a n l i a b l e  a s  an occupier,  w e  used t o  
do s o  by making him l i a b l e  a s  a contractor".  

96. A s  i n  e f f e c t  happened even be fo re  those p r i n c i p l e s  were 
iven t h e i r  c l a s s i c  formulation; s ee  Mourton v.  Poulter 

97. See Lord Denning M.R. i n  Panne t t  v. McGuinness & Co. 
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VI11 Exeqtion clauses in relation to occupiers’ liability 
both to trespassers and other entrants 

46. Section 2(1) of the Occupiers‘ Liability Act 1957, 
which imposes on an occupier a common duty of care to all 
his visitors (i.e., those persons who at common law would 
be treated as his invitees or licensees), has an important 
qualification. The section states that the duty is owed 
by the occupier “except in so far as he is free to and 
does extend, restrict, modify, or exclude his duty to any 
visitor or visitors by agreement or otherwise”. We propose 
to discuss the application of this provision to the lia- 
bility of an occupier to trespassers but, for reasons which 
will subsequently appear, it will first be necessary to con- 
sider its application to the liability of an occupier to 
visitors. 

47. 
liability.” The Working Paper contained provisional pro- 
posals for legislation to regulate exemption clauses, includ- 
ing the suggestion that exemption clauses might be held to 
be ineffective if it were shown to the satisfaction of a court 
or arbitrator that it would not be fair or reasonable in all 
the circumstances of the case to allow reliance on the clause. 
We stated that it was for consideration how far such proposals 
should apply t o  the exclusion of an occupier’s liability to 
visitors who entered the premises as part of  the occupier’s 
business activities. 

In OUT Working Paper No. 3gg8 we referred to occupiers’ 

100 

98. Working Paper No. 39: “The Exclusion of Liability for 
Negligence in the Sale of Goods and Exemption Ciauses 
in Contracts for the Supply of Services and other 
Contracts”, issued jointly with the Scottish Law Com- 
mission in September, 1971. 

.-f)9. Ibid, para. 81. 
100. Ibid, para. 6 2 .  
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48. The Working Paper dealt mainly with exemption clauses 
in contract, but in relation to the liability of an occupier 
exemption clauses need not, it seems, be contractual in 
nature. In Ashdown v. Samuel Williams L Sons Ltd."' there 
was a conditional licence, not a contract, and section Z(1) 
of the Occupiers' Liability Act 1957 refers to modification 
of the occupier's duty "by agreement OT otherwise". 

(a) Ashdown v. Williams 

The facts in Ashdown v. Williams1o2 may be briefly 49. 
stated. The plaintiff was making use of a short cut across 
a dock estate occupied by the defendants in order to reach 
her place of  work and was held to be a licensee o f  the de- 
fendants. While crossing the defendants' land she was 
knocked &own and injured by a railway truck which was being 
negligently shunted on rails which crossed the s h o r t  cut. 
There was a notice visible to those using the short cut which 
in effect stated that the property was private property, that 
persons thereon were there at their own risk and that no 
claim would lie against the defendants in respect of their 
negligence o r  breach of duty. The Court of Appeal held that 
the conditions on the notice had been sufficiently drawn to- 
the plaintiff's attention and that the license to use the 
short cut was subject to those conditions. The decision has 
been criticisedlo3 supportedlo4, and defended with qualifi- 
cat-ions. lo' On the one hand it is argued that an cccilpier 

I-_- ----_-- 
1Oi. [ 1 9 5 i ]  1 Q.B. J O 9 .  
102, [ 1 5 5 7 ]  1 Q.B. 409: t h e  facts iven here zre limited t~ 

103. Gower, (1356) 19 M.L.K. 532 and (1957) 20 M . L . R .  181; 
claim against the first defensants. 

Lord Denning M . R . ,  White v. Blackmor_e (19721 2 B.Q. 
651, 666. 

104. Winfield and Jolowjcz on Tort, 9th ed. (1071)  p .  186; 
Buckley L.J., \\lite v. Blackmore [1972] Z Q.H. 551, 
670; Roskill L . J . ,  ibid, at 674. 

iO5. Odgers [1957]  C.L.J. 39, 54. 
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cannot b o t h  g ran t  a l i cence  and a t  t h e  same time exempt 
himself from t h e  l i a b i l i t y  which he assumes i n  t h e  capac i ty  
of l i c e n s o r ,  and on the 'o ther  hand i t  is sa id  t h a t  i s  i s  
reasonable  t h a t  an  occupier should be ab le  t o  say  "en te r  
on t h e  terms of my l i c e n c e  o r  s t a y  out"; while a t h i r d  view 
i s  t h a t  i t  may be reasonable  t o  a l low condi t ions  i n  a l icence  
excluding l i a b i l i t y  f o r  t he  s t a t e  of  t h e  premises b u t  no t  fo r  
negl igence  i n  r e s p e c t  of a c t i v i t i e s  which the  occup ie r  ca r r i e s  
on the re .  

50. I f  t he  j u s t i f i c a t i o n  f o r  t h e  dec i s ion  i n  Ashdown v. 
Williamslo6 i s  t h a t  an  occupier may a t t a c h  such terms as he 
p l eases  t o  a l i c e n s e  t o  en te r  h i s  l a n d ,  t h a t  reasoning  could 
no t  suppor t  t h e  impos i t ion  cf terms a s  t o  l i a b i l i t y  on a 
t r e s p a s s e r  since by d e f i n i t i o n  he has no l i cence  to which 
terms can be a t t ached .  There is no ques t ion  of  t h e  occupier 
g iv ing  t h e  t r e s p a s s e r  a " l icence  t o  t r e spass"  s u b j e c t  t o  the 
term t h a t  he i s  t o  have no r i g h t s  a g a i n s t  t he  occup ie r .  Yet 
i f  t h e  l i c e n s e e  might,  by en te r ing  under a cond i t iona l  l i cence ,  
be owed no duty of  care i t  would be s t r a n g e  i f  t h e  t r e s p a s s e r ,  
having no l i cence  t o  which cond i t ions  can  be a t t a c h e d ,  r e t a i n s  
t h e  b e n e f i t  o f  whatever duty the  occupier  owes t o  him. That. 
paradox would n o t  have been apparent a t  t he  time when Ashdown 
v. Williamslo7 was decided f o r  i t  would no doubt have been he ld  
t h a t  no duty of c a r e  was owed t o  a t r e s p a s s e r ;  bu t  s i n c e  
Herr ington ' s  ca se  i t  i s  c l e a r  t h a t  some duty i s  owed t o  a 
t r e s p a s s e r ,  s o  t h a t  t h e  paradox, i f  t h e r e  i s  one, must be faced. 

106. [1957] 1 Q.B. 409. 
407 .  i b i d .  
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(b)  Exemption only by contract? 

108 51. Whatever the justification for Ashdown v. Williams 
might have been thought to be, it seems to us to be unrealis- 
tic to suppose that a trespasser might, for what seem to be 
technical reasons, be better off than a licensee in other- 
wise identical circumstances. In White v. Blackmore 
Lord Denning M.R. was disposed to think that a licensor could 
not exempt himself from liability to his licensee except by 
contract. This would be a possible way to deal with exempt- 
ion clauses in this situation, and would have the merit of 
treating licensees and trespassers in the same way: the 
exemption clause contained in a contract could (subject to 
whatever control on such clauses might be imposed) take 
effect, but not otherwise. 

109 

52. In practice, however, this would preserve the present 
anomaly at least to some extent. Lawful visitors would more 
often be parties to contracts with the occupier than would 
trespassers. It would only be in somewhat unusual circum- 
stances that a contract between an occupier and a potential 
trespasser could come into existence whereby the occupier 
purported to vary or exclude the duty he would otherwise owe 
if the trespasser entered his land. But such a contract is 
not impossible; it might arise if, for example, an occupier 
made a contract with a person to carry out work on a defined 
part of his land and made it a term of the contract that if 
that person without his permission entered any other part of 
his land he was to owe that person no duty as a trespasser. 
Similarly, a contract for admission to zoological gardens 
might include a term that the proprietors accepted no lia- 
bility as occupiers in respect of injury to persons who 
entered any part of the gardens marked "no admittance". 
Nevertheless, contracts with trespassers would be exceptional, 

108. Ibid. 
109. [1972] 2 Q.B. 651, 666. 
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while  c o n t r a c t s  w i t h  lawful v i s i t o r s  would not be uncommon, 
and consequently exemption clauses  would more o f t e n  be 
e f f e c t i v e  aga ins t  lawful  v i s i t o r s  t han  aga ins t  t r e s p a s s e r s .  

5 3 .  Moreover, t o  r e s t r i c t  e f f e c t i v e  exemption c l a u s e s  t o  
t hose  i n  a c o n t r a c t  would make i t  important  t o  d i s t i n g u i s h  
between c o n t r a c t s  on t h e  one hand and agreements which f a l l  
s h o r t  of con t r ac t s  on t h e  other  hand. What i s  it i n  an  
exemption agreement between an occupier  and an e n t r a n t  on 
t o  h i s  land t h a t  might prevent i t  being a contract?  Presum- 
ably an agreement which lacked c e r t a i n t y  o r  any i n t e n t i o n  
t o  a f f e c t  t h e  l e g a l  r e l a t i o n s  between t h e  p a r t i e s  would be 
i n e f f e c t i v e  as an agreement t o  exempt t h e  occupier even i f ,  
a s  seems t o  be t h e  p re sen t  law, agreements as  such a r e  
e f f e c t i v e .  'lo 
agreements and c o n t r a c t s  would, no doubt ,  be cons ide ra t ion .  
I t  would, we th ink ,  be unfortunate  i f  t h e  e f f i cacy  o f  an 
exemption c l ause  depended on the  presence of cons ide ra t ion :  
t h i s  would make t e c h n i c a l  arguments on matters  of l i t t l e  
p r a c t i c a l  s i g n i f i c a n c e  i n t o  dec i s ive  i s s u e s .  I t  i s ,  f u r t h e r -  
more, unce r t a in  whether a d i s t i n c t i o n  between c o n t r a c t s  and 
agreements lacking cons ide ra t ion  i s  r e a l i s t i c  i n  t h i s  context:  
i t  is  a t  l e a s t  a rguab le  t h a t  every agreement t o  l i c e n s e  entry 
on exempting terms n e c e s s a r i l y  con ta ins  an element of con- 
s i d e r a t i o n  - t h e  l i c e n c e  i n  r e t u r n  f o r  t h e  exemption. 

The o t h e r  d i s t i n g u i s h i n g  f e a t u r e  between 

111 

5 4 .  We the re fo re  reject any at tempt  t o  avoid exemption 
c l a u s e s  on the  ground t h a t  they a r e  n o t  contained i n  a contract .  

110. In  Wilkie v.  London Passen e r  Trans o r t  Board [I9471 
1 A m .  258 it w a s  howeter recogEised t h a t  condi t ions 
t o  which a l i c e n c e  was s u b j e c t  might a f f e c t  the l e g a l  
r i g h t s  of t h e  p a r t i e s  without having anything con- 
t r a c t u a l  about them: see pe r  Lord Greene M.R. a t  2 6 0 .  
C f .  Gore v. Van Der Lann [1967} 2 Q.B.  31. 

Willmer L . J .  
111. See Gore v. Van Der Lann [1967] 2 Q.B. 31, 4 2 ,  per 
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(c) Exemption by c o n t r a c t  o r  agreement? 

55. Another way t o  dea l  wi th  exemption c l auses  would be 
t o  provide t h a t  t o  take e f f e c t  t hey  must be conta ined  i n  a 
c o n t r a c t  o r  agreement. This would, presumably, involve 
amending s e c t i o n  2(1) of the  1957 A c t  by d e l e t i n g  t h e  words 
"or  otherwise" which, i n c i d e n t a l l y ,  do not appear i n  the 
Occupiers '  L i a b i l i t y  (Scotland) A c t  1960. I t  i s ,  however, 
f a r  from c l e a r  t h a t  t h i s  would have any p r a c t i c a l  e f f e c t .  
I t  i s ,  no doubt, un rea l  t o  sugges t  t h a t  the  p l a i n t i f f  i n  
Ashdown v. Williams11Z "agreed" t o  t h e  exempting conditions 
on t h e  no t i ce  board,  but i n  dec id ing  whether she  w a s  bound 
by them the  Court of Appeal app l i ed  t h e  same p r i n c i p l e s  a s  
i n  t h e  law of c o n t r a c t  t o  f i n d  whether reasonable s t e p s  were 
taken  t o  br ing  t h e  condi t ions  t o  h e r  no t ice .  '13 
"agreement" i s ,  then ,  no more u n r e a l  than t h a t  o f  many con- 
t r a c t i n g  p a r t i e s .  I n  a l l  l i k e l i h o o d  r e s t r i c t i n g  methods of 
exemption t o  c o n t r a c t  o r  agreement would not a l t e r  t he  not ice  
board cases .  

Mrs. Ashdown's 

(d) A t o t a l  ban o r  a reasonableness t e s t ?  

56. These cons idera t ions  l ead  us  t o  think t h a t  any regu- 
l a t i o n  of exemption c lauses  i n  r e l a t i o n  t o  t he  l i a b i l i t y  of 
an occupier must concent ra te  more on the  p a r t i c u l a r  f a c t  
s i t u a t i o n  and t h e  subs tan t ive  e f f e c t  of the  exemption r a the r  
t han  on the  l e g a l  ana lys i s  of t h e  method o f  incorpora t ion .  
There a r e ,  broadly,  two poss ib le  approaches. One is  t o  render 
void  any attempt t o  exempt from l i a b i l i t y ;  the  o t h e r  i s  t o  
s u b j e c t  any exernption t o  j u d i c i a l  c o n t r o l  by a t e s t  of reason- 
ab leness .  Irr n e i t h e r  case would anything tu rn  on t h e  d i s t inc -  
t i o n  between t r e s p a s s e r s  and lawful  en t r an t s .  We consider 
t h e s e  a l t e r n a t i v e  approaches i n  t h e  following paragraphs.  

1 1 2 .  [I9571 1 Q.B.  409. 
113. See S ingle ton  L . J . ,  ibid a t  418, Jenkins L . J .  a t  425  

and Parker L . J .  a t  428-9, a l l  c i t i n g  Parker  v .  South 
Eas te rn  Railwa Co. (1877) 2 C.P.D.  4 m r n e t r  
--- B r i t i s h  Waterwiys Board [ I9731 1 W.L.R. 700 ,  705, E 
Lord Denning M.R. 
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( i )  An abso lu te  ban 

5 7 .  The f i r s t  a l t e r n a t i v e  method o f  r egu la t ion  would be 
t o  avoid completely any provis ion  seeking  t o  exclude o r  
r e s t r i c t  t h e  duty of  reasonable  c a r e ,  o r  t o  exclude o r  
l i m i t  l i a b i l i t y  f o r  breach of such a du ty ,  owed t o  an  
e n t r a n t  on land i n  so  f a r  a s  l i a b i l i t y  f o r  death o r  personal  
i n j u r y  i s  concerned. The mer i t s  of  t h i s  proposal are  t h a t  
it recognises  t h a t  t h e  ob l iga t ion  t o  be  preserved i s  t o  do 
what i s  reasonable  i n  a l l  t h e  circumstances and t h a t  i t  
e s t a b l i s h e s  as  a ma t t e r  of pol icy t h a t ,  i n  r e l a t i o n  t o  t h e  
phys ica l  s a f e t y  of t h e  e n t r a n t ,  it can never  be reasonable  
f o r  t h e  occupier  t o  t a k e  l e s s  than reasonable  care .  We con- 
f i n e  t h i s  proposal t o  dea th  o r  personal  i n j u r y  because it 
seems t o  us t h a t  t h e  emphasis of t h e  l a w  should be on 
encouraging t h e  occupier  t o  take reasonable  care  f o r  t h e  
phys ica l  s a f e t y  of e n t r a n t s  who, by coming on h i s  l and ,  
e n t e r  an environment under h i s  con t ro l .  Moreover, whereas 
insurance  f o r  p roper ty  i s  r e l a t i v e l y  easy  t o  obta in  on an  
indemnity b a s i s ,  personal  acc ident  insurance  is  not  v e r y  
common, i s  o f t en  more expensive than l i a b i l i t y  insurance  
taken out  by t h e  occupier  and does n o t  u sua l ly  provide  a f u l l .  
indemnity.  

5 8 .  There i s ,  we t h i n k ,  a se r ious  ob jec t ion  t o  t h i s  proposal.  
An abso lu te  ban on a l l  exempting cond i t ions  would i n t e r f e r e  
wi th  t h e  freedom of occupiers  t o  n e g o t i a t e  appropr ia te  terms 
with e n t r a n t s :  it might,  f o r  example, be  e n t i r e l y  reasonable  
f o r  t h e  occupier  of  a d isused  m i l l  t o  c o n t r a c t  with a f i l m  
company t o  l i c e n s e  them t o  e n t e r  on cond i t ion  t h a t  t h e  en t ran ts  
would t a k e  out  t h e  necessary insurance and t h a t  t h e  occupier  
should be r e l i eved  of l i a b i l i t y .  We do n o t ,  t he re fo re ,  sup- 
p o r t  an  abso lu te  ban applying t o  a l l  exempting cond i t ions .  

5 9 .  
ing  cond i t ions  might be  imposed. I n  what was, perhaps,  t h e  
f i r s t  l e g i s l a t i o n  t o  c o n t r o l  exemption c l auses ,  t h e  C a r r i e r s  

There i s  another  way i n  which a n  absolu te  ban on exempt- 
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Act 1830, Parliament s ing led  out p u b l i c  no t i ces  as the 
s u b j e c t  of a p r o h i b i t i o n ,  leaving c a r r i e r s  f r e e  t o  l i m i t  
t h e i r  l i a b i l i t y  by s p e c i a l  con t r ac t .  We th ink  t h a t ,  i n  
t h e  contex t  of occup ie r s '  l i a b i l i t y ,  t h e  proper d i s t i n c t i o n  
should be between n o t i c e  boards and t i c k e t s  on t h e  one hand 
and ind iv idua l ly  nego t i a t ed  documents on the  o t h e r .  
major ob jec t ion  t o  t h i s  approach is  t h a t ,  i f  occup ie r s  may 
n o t  impose exempting condi t ions ,  t h e  consequence w i l l  be 
t h a t  e n t r y  w i l l  be forbidden. We do n o t  th ink  t h i s  i s  a t  
a l l  l i k e l y  where e n t r y  i s  encouraged f o r  prof i t , ' l4  and we 
th ink  i t  somewhat improbable t h a t  p u b l i c  a u t h o r i t i e s  would 
deny t h e  publ ic  access  t o  na t iona l  t r e a s u r e s  o r  ameni t ies  on 
t h e  ground t h a t  they  could not  t a k e  reasonable c a r e  t o  see 
t h a t  v i s i t o r s  were s a f e  and t h a t  accord ingly  v i s i t o r s  must 
come a t  t h e i r  own r i s k  o r  not a t  a l l .  There i s  a r i s k ,  how- 
eve r ,  t h a t  bus iness  o r  p r i v a t e  landowners might b e  r e l u c t a n t  
t o  admit v i s i t o r s  ( f o r  example, t o  p i c n i c  o r  t ake  a s h o r t  
c u t )  i f  exempting n o t i c e s  o r  t i c k e t s  were i n e f f e c t i v e .  But 
i n  our view t h i s  r i s k  does not outweigh the  compelling rea- 
sons given i n  paragraph 57 i n  favour  of  a ban. W e  therefore  
pu t  forward f o r  cons ide ra t ion  t h e  p ropos i t i on  t h a t ,  i n  
r e l a t i o n  t o  dea th  o r  personal i n j u r y ,  t h e r e  should be an 
abso lu te  ban on exemption condi t ions  contained i n  n o t i c e s  and 
i n  t i c k e t s , p a s s e s ,  programmes and s i m i l a r  documents of  
admission. 

A 

( i i )  Reasonableness t e s t  

60. Before cons ider ing  whether t h e r e  should be  a reasonable- 
nes s  t e s t  app l i cab le  t o  any a t tempts  t o  exclude o r  l i m i t  l i a -  
b i l i t y  t o  a l l  c a t e g o r i e s  of e n t r a n t s ,  t he re  i s  a pre l iminary  

1 1 4 .  A s  i n  White v. Blackmore [ 1 9 7 2 ]  2 Q.B. 651 where the 
I n  tha t  jalopi-re raced f o r  c h a r i t a b l e  purposes. 

case  the  o rgan i se r s  had in su red  aga ins t  a c c i d e n t s :  
Lord Denning M.R. at 6 6 7 .  

per 



point which requires attention. It is not enough to 
show that an attempted exclusion or limitation is season- 
able. 
We have pointed out in paragraph 55 that in Ashdown v. 
Williams the Court of Appeal applied the same principles to 
a licensee as would have been applied to a contracting 
party in order to determine whether the conditions were 
binding on the plaintiff, namely, whether reasonable steps 
had been taken to bring the conditions to her notice; and 
in paragraph 50 we have indicated the technical problem that 
arises in deciding whether a trespasser can be bound by 
conditions. While admitting the existence of that problea, 
it seeins to us unacceptable for the question whether a notice 
was binding or not to depend on whether the entrant was a law- 
ful visitor or a trespasser. It would surely be anomalous 
if a person in the position of Mrs. Ashdown had to argue that 
she was a trespasser in respect of whom there was a breach 
of duty rather than a lawful entrant in order to avoid being 
bound by the notice. We therefore conclude that if an occu- 
pier takes reasonable steps to bring exclusion or limitation 
terms to the notice of any entrant, including a trespasser, 
then those terms should be binding on the entrant subject 
to the possibility of control by the courts of the reasonable- 
ness of the exclusion or limitation provisions, which we 
consider in the following paragraphs. 

61. The provisional proposals in Working Paper No. 39 
contemplated the possibility of a reasonableness test which 
would apply only to provisions seeking to exempt an occupier 
who allowed visitors to enter his premises as part of his 
business activities. '15 We are now concerned with occupiers 
generally since, although private persons only rarely intro- 
duce exemption clauses into contracts, it is more common for 
private landowners, or business landowners otherwise than in 

It must in the fir'st place be binding on the entrant. 

115. Working Paper No. 39, para. 81. 
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connection with t h e i r  business a c t i v i t i . e s ,  t o  make use  

(a) There should be no a b s o l u t e  ban on 
exempting condi t ions  i n  r e l a t i o n  t o  
occup ie r s '  l i a b i l i t y  t o  en t r an t s  i n  
a l l  circumstances;  b u t  

of exempting cond i t ions  on n o t i c e  boards.  The proposa l  
we a r e  now cons ider ing  would, t h e r e f o r e ,  be i n  a d d i t i o n  
t o  any recommendations t h a t  we may make i n  r e l a t i o n  t o  
v i s i t o r s  en te r ing  a s  p a r t  o f  t h e  occup ie r ' s  bus iness  a c t i -  
v i t i e s  i n  our f i n a l  r e p o r t  r e s u l t i n g  from Working Paper 
No. 39. 

6 2 .  In our view t h e r e  i s  much t o  be s a i d  f o r  a reason- 
ab leness  t e s t  t o  be appl ied  t o  t e r m s  purporting t o  exclude 
o r  r e s t r i c t ,  o r  having the  e f f e c t  o f  excluding o r  r e s t r i c t -  
i ng ,  t h e  occupier ' s  du ty  of c a r e  o r  any l i a b i l i t y  f o r  breach 
the reo f .  That i s  t o  say, such terms would no t  b e  enforce- 
a b l e  t o  the  e x t e n t  t h a t  it i s  shown t h a t  i t  would n o t  be 
f a i r  o r  reasonable  t o  allow r e l i a n c e  on them. The advantage 
- perhaps t h e  only  advantage - tha t  t h i s  proposal has  over 
t h e  abso lu te  ban t h a t  we have p rov i s iona l ly  r e j e c t e d  i s  i t s  
f l e x i b i l i t y .  i t  i s  no doubt t r u e  t h a t  f l e x i b i l i t y  necessa r i ly  
involves  some degree of unce r t a in ty ,  bu t  the  f a c t  t h a t  the  
f i x e d  and c e r t a i n  r u l e  might i n  some circumstances be  unjust  
persuades us  that '  t h e  f l e x i b l e  approach would be  preferab le .  
We the re fo re  p r o v i s i o n a l l y  sugges t  t h a t ,  sub jec t  t o  our pfo- 
posa l  i n  paragraph 59 ,  t he re  should  be such a reasonableness 
t es t  appl ied  t o  a l l  attempts by occupiers  t o  exempt themselves 
from l i a b i l i t y ,  bu t  t h i s  i s  a ma t t e r  upon which we should, of 
course ,  we1com:;iviews. 

6 3 .  
upon which views would be welcomed, may be summarised as 
f 0 1 lows : 

The proposa ls  pu t  forward i n  t h e  preceding paragraphs, 
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In relation to death.or personal injury, 
there should be an absolute ban on 
exempting con'ditions contained in notices 
and In tickets, passes, programmes and 
similar documents of admission. 

In all other cases, a reasonableness 
test should be applied to terms pur- 
porting to exclude or restrict, or 
having the effect of excluding or re- 
stricting, the occupier's duty of care 
or any liability for breach thereof. 

If the proposal in (b) lacks support or 
otherwise proves to be unacceptable, a 
reasonableness test as outlined in (c) 
should apply to terms purporting to 
exclude liability. 

Notices as fulfilment of the duty of care 

64. These proposals do not, in our view, affect the 
operation of notices as warnings of danger. 
regard to its position and the character and specificity of 
its terms, is part of the general circumstances which have 
to be taken into account in determining whether the occupier 
has discharged his duty. We envisage therefore that the 
principle laid down in section 2(4)(a) of the Occupiers' Lia- 
bility Act 1957 - that a warning of itself does not absolve 
the occupier from liability unless it is enough to enable 
the visitor to be reasonably safe - should remain and that it 
should apply to all entrants, lawful or unlawful. It might 
also be a relevant factor for the court to take into account 
in considering whether an exemption is reasonable. 

A notice, having- 
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( f )  Assumption of r i s k  

65. Sec t ion  ZCS) of t h e  Occupiers‘ L i a b i l i t y  A c t  1967 
preserves  i n  r e l a t i o n  t o  the  common duty  o f  c a r e  t h e  
common law p r i n c i p l e s  of assumption of  risk116, and no 
doubt would be r e l e v a n t  whether t h e  en t r an t  was a lawful 
v i s i t o r  o r  a t r e s p a s s e r .  There i s  a c lose  r e l a t i o n s h i p  
between exempting condi t ions  and an assumption of  r i s k  , 
but  i n  our view t h e  approach t o  t h e  i n t e r p r e t a t i o n  of  words 
having a consensual e f f e c t  i s  q u i t e  i nappropr i a t e  t o  the  
ques t ion  of whether t h e  p l a i n t i f f  genuinely assumed the  
r i s k  of negligence.  A s  Wills J .  s a i d  “ i f  the  defendants  
d e s i r e  t o  succeed on t h e  ground t h a t  t h e  maxiin ‘ v o l e n t i  non 
f i t  i n j u r i a ’  i s  app l i cab le ,  they must ob ta in  a f i n d i n g  o f  
f a c t  ‘ t h a t  the p l a i n t i f f  f r e e l y  and v o l u n t a r i l y ,  w i t h  f u l l  
__ knowledge of t h e  n a t u r e  and e x t e n t  of t h e  r i s k  he  r a n ,  
impl ied ly  agreed t o  incur  
c u l t  t o  s ee  how t h e  doc t r ine  of assumption of r i s k  could 
ever  be r e l evan t  t o  occupiers ‘  l i a b i l i t y  unless  t h e r e  i s  a 
warning which, i n  accordance wi th  t h e  p r i n c i p l e  i n  sec t ion  
2 (4 ) (a )  of t h e  1957 A c t ,  enabled t h e  cour t  t o  f i n d  t h a t  the 
occupier  had d ischarged  h i s  du ty  of  ca re .  Our provis iona l  

1 1 7  

Put i n  th i s ’  way i t  i s  d i f f i -  

116. 

1 1 7 .  

118. 

Sec t ion  2(5)  reads: “The common duty o f  c a r e  does no t  
impose on an  occupier any o b l i g a t i o n  t o  a v i s i t o r  i n  
r e spec t  of  r i s k s  w i l l i n g l y  accepted  a s  h i s  by the  
v i s i t o r  ( t h e  ques t ion  whether a r i s k  was s o  accepted 
t o  be decided on the  same p r i n c i p l e s  a s  i n  o t h e r  cases 
i n  which one person owes a du ty  of ca re  t o  another)”.  
See, f o r  example, Bennett v. -well [ 1 9 7 1 ]  2 Q . B .  2 6 7 ;  
Winfield arrd Jolowicz on T o r t  9 t h .  (1971) p. 625 
n. 1 4 .  
Osborne v.  London and North Western Railwa Co. (1888) 
m D .  220, 223-4, (emphasis added) c i t r n g  Lord 
Esher M.R. i n  Yarmouth v. France (1887) 1 9  Q.B.D. 6 4 7 ;  
Burnett  v. B r i t i s h  W a t e r w a m r d  E19731 1 W.L.R. 700, 
705, per Lord Denning M.R.  
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view is that there is no room for the doctrine of assumption 
of risk in this area of the law. There may be a warning 
enabling the entrant to be reasonably safe; there may be no 
negligence on the part 08 the occupier having regard to the 
degree of care that would ordinarily be looked for on the 
part of the entrant;'" there may be exempting conditions 
binding on the entrant on which it is fair and reasonable 
for the occupier to rely; there may be contributory negligence 
on the part of the entrant which might, in the extreme case 
where an accident was entirely his fault, lead to a finding 
that he was 100 per cent to blame. But if none of these is 
present, we do not think that it should be open to a court to 
dismiss the entrant's claim on the ground of assumption of 
risk. We therefore provisionally propose that section 2(5) 
of the 1957 Act should be repealed and the defence of 
assumption of risk abolished in this context. 

IX Summary of provisional proposals and questions for comment 

66. Our provisional proposals for reform of the law in the 
sphere of the liability of occupiers to trespassers may be 
summarised as follows: 

(1) New and uniform provisions should be made 
in relation to all categories of 'non- 
visitors', that is, those persons who were 
excluded from the ambit of the Occupiers' 
Liability Act 1957. These categories com- 
prise, in addition to trespassers, - 
(a) those entering upon land in exercise 

of rights conferred by virtue of an 
access agreement or order under 
section 60(1) of the National Parks 
and Access to the Countryside Act 
1949 (paragraph 37); and 

119. See s .  2 ( 3 )  of the 1957 Act. 
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(b) Subject  t o  c e r t a i n  c l a r i f i c a t i o n  a s  
t o  who should be  regarded as an 
occupier i n  r e s p e c t  of public  r i g h t s  
of way, those l a w f u l l y  using a publ ic  
o r  p r i v a t e  r i g h t  of way over l a n d  
(paragraphs 38-40). 

( 2 )  The necessary provis ions  may take one o r  o t h e r .  
of two forms: 

(a) If it i s  d e s i r e d  t o  impose on t h e  
occupier an o b l i g a t i o n  t o  show r e a -  
sonable care  towards any e n t r a n t  
( including those  r e f e r r e d  t o  i n  (a) 
above) on h i s  l a n d ,  leaving t h e  f a c t  
t h a t  the e n t r a n t  was, f o r  example, a 
t r e s p a s s e r  t o  be taken i n t o  account  
i n  deciding whether t h e  care  shown 
was reasonable i n  t h e  circumstances,  
t h e  Occupiers'  L i a b i l i t y  Act 1957 may 
be amended t o  b r i n g  a l l  e n t r a n t s  with- 
i n  t h e  common duty  of care  a t  p r e s e n t  
owed only t o  " v i s i t o r s "  wi th in  t h e  
meaning of t h a t  Act.  

(b) I f ,  on the o t h e r  hand, it i s  d e s i r e d  t o  
r e t a i n  the q u e s t i o n  of whether t h e r e  is 
a duty of c a r e  towards a t r e s p a s s e r  as  
a matter of law f o r  t h e  c o u r t s ,  t h i s  may 
be achieved by adding three  provis ions  
t o  the  Occupiers '  L i a b i l i t y  Act 1957 to  
t h e  e f f e c t  t h a t  - 

( i )  the mere r e l a t i o n s h i p  of occupier  
and t r e s p a s s e r  does not  of i t s e l f  
give r i s e  t o  a duty of c a r e ;  b u t  
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Ci i) 

(iii) 

an occupier owes a duty of 
care to any trespasser whom, 
in the ligkt of all the cir- 
cumstances, he ought as a 
reasonable man to have in 
contemplation as likely to be 
affected by his acts or 
omissions; and 

the determination of whether 
there is in the particular case 
a duty of care owed to a tres- 
passer is a matter of law to be 
decided by the court. 

Of these alternatives, provisionally we 
prefer the first (paragraph 4 3 ) .  

( 3 )  In regard to exemption clauses relating to 
occupiers' liability to all entrants, whether 
trespassers or not - 

There should be no absolute ban on 
exempting conditions in relation to 
occupiers' liability to entrants in 
all circumstances; but 

In relation to death or personal 
injury, there should be an absolute 
ban on exempting conditions con- 
tained in notices and in tickets, 
passes, programmes and similar 
documents of admission. 

In all other cases, a reasonableness 
test should be applied to terms pur- 
porting to exclude or restrict, or 
having the effect of excluding or 
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restricting, the occupier's duty 
of care or any liability for 
breach thereof. 

Cd) If the proposal in @) lacks support 
OT otherwise proves to be unaccept- 
able, a reasonableness test as out- 
lined in (c) should apply to 
terms purporting to exclude liability 
(paragraph 63). 

(4) The defence of assumption of risk should be 
abolished in relation to occupiers' liability 
(paragraph 55). 

67. We indicated at the outset of this Paper that we 
welcome comment upon the provisional proposals summarised in 
the preceding paragraph, comment which the recipients of the 
Paper may wish to extend so far as to suggest alternative 
methods of dealing with the problems with which the Paper is  
concerned. We should, however, welcome comment upon the 
following matters in particular, some of which are embodied 
as elements of the proposals themselves and others which we 
have considered in the course of reaching our conclusions. 

(1) Is it right that the distinction Eade in 
some of the speeches in Herrington's case 
between the concepts of "humanity" and 
"reasonableness" is one which is not likely 
to be satisfactory o r  workable in future 
legislation, particularly having regard to 
the differing standards which the House of 
Lords accorded to the concept 
(paragraphs 19, 21, 30 and 36)? 

of "humanity" 

(2) Are we right in our view that the standard of 
care required of an occupier should not differ 
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according to his financial resources 
(paragraphs 30 and 3$)? 

( 3 )  Are we right in the provisional view 
we have taken that persons exercising 
rights under the National Parks and 
Access to the Countryside Act 1949 and 
public or private rights of way should 
be included within the categories of 
non-visitors to which our proposals 
apply. And, if so, have we dealt satis- 
factorily with the question of occupancy 
in relation to public rights o f  way 
(paragraph 37-40)? 

Are we right to reject additional guide- 
lines in relation to our proposal in 
paragraph 4 3  
thought relevant in determining, upon 
the first alternative proposal set out 
in that paragraph, whether the conduct 
of a non-occupier has been reasonable in 
regard to injury or damage suffered by 
a trespasser (paragraph 43)?  

( 4 )  

above which might be 

(5) Should, as we propose, specific provision 
'be made for damage to the non-visitor's 
property (paragraph 44)? 

(6) Is it right that there should be, in 
relation to death or personal injury, an 
absolute ban on exempting conditions 
contained in notices and in tickets, passes, 
programmes and similar documents of 
admission, and a reasonableness test on 
other exempting conditions (paragraphs 
57-62)? 
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(7) Shculd t h e  defence of assumption of r i s k  
be aholisheed in relation to occupiers ’  
l i a b i l i t y  (paragraph 6517 



APPENDIX 1 

OCCUPIERS' LIABILITY ACT 1957 (c. 31) 

Sect ions  1, 2 and 5 

L i a b i l i t y  i n  t o r t  

Pre l iminary  

1.--(l) The ru les  enacted by t h e  two next fol lowing 
s e c t i o n s  s h a l l  have e f f e c t ,  i n  p l ace  of  t h e  ru l e s  o f  t h e  
common law, t o  r e g u l a t e  the  duty which an occupier of premises 
owes t o  h i s  v i s i t o r s  i n  r e spec t  of dangers  due t o  t h e  s t a t e  
o f  the ,premises  or  t o  th ings  done o r  omit ted t o  be done on 
them.. 

of t h e  duty imposed by law i n  consequence of a per son ' s  
occupat ion o r  c o n t r o l  of  premises and of any i n v i t a t i o n  o r  
permission he g ives  (or  i s  t o  be t r e a t e d  a s  g iv ing)  t o  another 
t o  e n t e r  o r  use t h e  premises, bu t  they s h a l l  not  a l t e r  the  
r u l e s  of the  common law a s  t o  t h e  persons  on whom a du ty  is so 
imposed o r  t o  whom i t  i s  owed; and accordingly f o r  t h e  purpose 
o f  t h e  r u l e s  so  enacted the  persons who a r e  t o  be t r e a t e d  as 
an occupier  and as h i s  v i s i t o r s  are t h e  s3me ( s u b j e c t  t o  sub- 
secti.on ( 4 )  oE t h i s  s ec t ion )  as t h e  persons who would a t  
common law be t r e a t e d  as  an occupier  and as  h i s  i n v i t e e s  or  
l i c e n s e e s .  

( 3 )  The r u l e s  so enacted i n  r e l a t i o n  t o  an  occupier 
of premises and h i s  v i s i t o r s  s h a l l  a l s o  apply, i n  l i k e  manner 
and t o  t h e  l i k e  e x t e n t  a s  the  p r i n c i p l e s  apTl icable  a t  common 
law t o  an occupier  of  premises and h i s  i n v i t e e s  o r  l i censees  
would apply,  t o  regula te -  

t h e  oh l iga t ions  of a person  occupying o r  having 
c o n t r o l  over any f i x e d  o r  moveable s t r u c t u r e ,  
inc luding  any vesse l ,  v e h i c l e  o r  a i r c r a f t ;  and 

(b) t h e  ob l iga t ions  of a person  occupying o r  having 
c o n t r o l  over  any premises or s t r u c t u r e  i n  respect  
o f  damage t o  proper ty ,  inc luding  the  proper ty  o f  
persons who a re  no t  themselves h i s  v i s i t o r s .  

( 2 )  The r u l e s  so enacted s h a l l  regula te  t h e  na tu re  

(a) 
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(4 )  A person entering any premises in exercise of 
rights canferred by virtue of an access agreement o r  order 
under the National Parks and Access to the Countryside Act, 
1949, is not, for the purposes of this Act, a visitor of the 
occupier of those premises. 

Extent of occupier's ordinary duty 

An occupier of premises owes the same duty, 
the "common duty of care", to all his visitors, except in so 
far as he is free to and does extend, restrict, modify o r  
exclude his duty to any visitor or visitors by agreement o r  
otherwise. 

( 2 )  The common duty of care is a duty to take such 
care a5 in all the circumstances o f  the case is reasonable 
to see that the visitor will be reasonably safe in using the 
premises for the purposes for which he is invited or permitted 
by the occupier to be there. 

include the degree of care, and of want of care, which would 
ordinarily be looked for in such a visitor, SO that (for 
example) in proper cases- 

Z.-(l) 

(3)  The circumstances relevant for the present purpose 

(a) 

(bj an occupier may expect that a person, in the 

an occupier must be prepared for children to be 
less careful than adults; and 

exercise of his calling, will appreciate and guard 
against any special risks ordinarily incident to 
it, so far as the occupier leaves him free to-do 
so. 

( 4 )  In determining whether the occupier of premises 
has discharged the common duty of czre to a visitor, regard is 
t o  be had t o  all the circumstances, so that (for example)- 

(a) where damage is caused to a visitor by a danger 
of which he had been warned by the occupier, the 
warning is not to be treated without more as 
absolving the occupier from liability, unless in 
all the circumstances it was enough to enable the 
visitor to be reasonably safe; 

where damage is caused to a visitor by a danger 
due to the faulty execution of any work of con- 
struction, maintenance o r  repair by an independent 
contractor employed by the occupier, the occupier 
is not to be treated without more as answerable 
for the danger if in all the circumstances he had 
acted reasonably in entrusting the work to an 
independent contractor and had taken such steps 

and 

(b) 
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Cif any) a s  he reasonably ought i n  o rde r  t o  
s a t i s f y  himself t h a t  t h e  cont rac tor  was competent 
and t h a t  the.work had been properly done. 

(5) The common duty of  c a r e  does not  impose on an occu- 
p i e r  any ob l iga t ion  t o  a v i s i t o r  i n  r e s p e c t  of r i s k s  wi l l i ng ly  
accepted as h i s  by t h e  v i s i t o r  ( t h e  ques t ion  whether a r i s k  
was s o  accepted t o  be decided on t h e  same p r inc ip l e s  as i n  
o the r  cases  i n  which one person owes a duty of c a r e  t o  another) .  

(6) Fo r  t h e  purposes of t h i s  s e c t i o n ,  persons who 
e n t e r  premises f o r  any purposes i n  t h e  exerc ise  of a r i g h t  
confer red  by law a r e  t o  be t r e a t e d  as permit ted by t h e  
occupier  t o  be t h e r e  f o r  t h a t  purpose,  whether they i n  f a c t  
have h i s  permission o r  n o t .  

L i a b i l i t y  i n  c o n t r a c t  

Implied terms i n  c o n t r a c t s  

goods t o ,  any premises i n  exerc ise  of a r i g h t  confer red  by 
c o n t r a c t  with a person  occupying o r  having cont ro l  o f  t h e  
p r e p i s e s ,  t h e  duty  he owes them i n  r e s p e c t  of dangers  due t o  
t h e  s t a t e  of t h e  premises o r  t o  t h ings  done o r  omi t ted  t o  be 
done on them, i n  s o  f a r  a s  t h e  duty depends on a term t o  be 
implied i n  t h e  c o n t r a c t  by reason of  i ts confer r ing  t h a t  r igh t ,  
s h a l l  be t h e  common duty of  care .  

moveable s t r u c t u r e s  as it appl ies  t o  premises.  

imposed on a person by o r  by v i r t u e  of any cont rac t  f o r  the 
h i r e  o f ,  os f o r  t h e  c a r r i a g e  f o r  reward of peIsons o r  goods i n ,  
any veh ic l e ,  v e s s e l ,  a i r c r a f t  o r  o t h e r  means of t r a n s p o r t ,  o r  by or 
by v i r t i l e  of any c o n t r a c t  of  bai lment .  

i n t o  before  t h e  commencement of  t h i s  A c t .  

* 5.-(1) Where persons e n t e r  o r  use ,  o r  b r ing  o r  send 

( 2 )  The fc regoing  subsec t ion  s h a l l  apply t o  f i x e d  and 

( 3 )  'This s e c t i o n  does no t  a f f e c t  the  o b l i g a t i o n s  

(4)  This  sect i .on does not apply  t o  con t r ac t s  entered 
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APFENDIX 2 

L i a b i l i t y  t o  t r e s p a s s e r s :  t he  l a w  i n  other  c o u n t r i e s *  

( i )  Scotland 

1. Thc b a s i s  o f  d e l i c t u a l  l i a b i l i t y  f o r  i n j u r y  i n  
Scot land is  t h e  gene ra l i s ed  concept of  culpa,  which has 
been derived and devoloped from t h e  A q u i l h n  a c t i o n  i n  
Roman Law.’ 
Bucklmd’ as having: 

h d  t h e  Roman Law has been c h a r a c t e r i s e &  by 

I ! . . . . .  had no such conception as ‘duty t o  
take ca re ’ .  The p r i n c i p l e  was t h a t  not 
taking t h e  c a r e  which a seasonable  xan 
would t a k e  i n  t h e  circumstances,  as  they 
were o r  should have been p r e s e n t  t c  h i s  
mind, was c u l  a and i f  damage t o  property 
r e s u l t e d  t&ias l i a b i l i t y ,  t he  only 
quest ion being t h a t  of  what we c a l l  Remcie- 
ness.  The l i z b i l i t y  of an occupier  f o r  
damsge d i J  no t  t u rn  o n  t h e  ques t ion  Cif 
whether t h e  person who s u f f e r e d  was a tres- 
passer  o r  n o t ,  but  on t h e  ques t ion  whether 
a r eas snab le  person would have contelr,plated 
t h e  p c s s i b i l i t y  t h a t  someone might. be t h e r e .  
I t  d i d  n o t  t u r n  on h i s  r i g h t  t o  be t he re .  
This seems t h e  more r a t i o n a l  doc t r ine . .  .” 

2 .  As i n  Roman law, 3ere  t r e s p a s s  is not i n  i t s e l f  a 
c i v i l  wrong i n  Scot land.  This f a c t  has a f f ec t ed  t h e  a t t i t u d e  
of Scots  law towards in ju red  t r e s p ~ s s e r s . ~  In  t h e  f i r s t  

- 
* See para.  33 above. 
1. T.R. Smith, S tud ie s  C r i t i c a l  and Comparative (19G2), p .  154. 
2 .  “The Duty to Take Care”, (1935)51 L.Q.R. 637, 639-640. 
3. Coapafe th f  importance which Lord Pearson i n  Herrington’s 

case 1 9 7 2  A.C.  877 ,  925 pu t  on t h e  f a c t  t h a t  t respass  
was “a form of  misbehaviour”. 
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r epor t ed  S c o t t i s h  case where an occupier  was he ld  l i a b l e  
f o r  a f a t a l  acc iden t  on h t s  dangerous premises4 t h e  deceased 
would have been a t r e s p a s s e r  under Engl ish law. Before 
Addie v. Dumbreck reached t h e  House of Lords, Lord President  
Clyde', when the  case was before t h e  Court of Sess ion ,  said:  

5 

.#'The word ' t r e s p a s s e r '  i s  a p t ,  i n  Scotland, t o  
be a question-begging term i n  connection w i t h  
quest ions o f  t h i s  kind. I t  means with us 
nothing more than a person who intrudes on t h e  
lands of another  without t h a t  o t h e r ' s  permission , 
and i t  does no t  involve o r  imply t h e  commission 
of any l e g a l  offence." 

The e f f e c t ,  t h e r e f o r e ,  of t he  House of Lords' d e c i s i o n  was t o  
in t roduce  i n t o  Scots  law a h i t h e r t o  unfamil iar  ca t egor i za t ion  
of e n t r a n t s  upon l and  i n t o  i n v i t e e s ,  l i censees  and tres- 
p a s s e r s  and t o  make l i a b i l i t y  towards them dependent on the 
category i n  which t h e  entrari t  f e l l .  There was, however, a 
r e t u r n  t o  the  e a r l i e r  s i m p l i c i t y  o f  Scots  law i n  t h e  Occu- 
p i e r s ' '  L i a b i l i t y  (Scotland) A c t  1960, s ec t ion  2 ( 1 )  of which 
provided as  fol lows:  

"The c a r e  which an occupier  o f  premises is  
r equ i r ed ,  by reason of h i s  occupation o r  
c o n t r o l  of t h e  premises,  t o  show towards a 
person e n t e r i n g  thereon i n  r e s p e c t  of dangers  
which a r e  due t o  t h e  s t a t e  of t h e  premises o r  

~~~ 

4 .  Black v. Cadel l  (1804) Mor. 13905; (1812) 5 P a t .  App. 567. 
5. [1929] A.C. 358. 
6 . .  Dumbreck v. Addie ti Sons C o l l i e r i e s  1928 S.C. 547, 554. 
7 .  Lord Sands ( i b i d . ,  557) r e f e r r e d  t o  i n t r u s i o n s  of t h i s  

kind i n  a memorable t u r n  of ph rase  when he s a i d  t h a t  
t h e  l a i r d  should be aware t h a t  i n  s p i t e  of h i s  
precaut ions 

' 1 . .  . .people w i l l  s t r o l l  up s u r r e p t i t i o u s l y  
from time t o  time i n  s e a r c h  of white heather  
o r  c r a n b e r r i e s ,  and boys w i l l  come guddl ing 
up t h e  burn." 
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t o  anything done o r  omitted t o  be done on  
then and f o r  which the occupier  i s  i n  law 
re spons ib l e  s h a l l ,  except i n  s o  fax as  he 
i s  e n t i t l e d  t o  and does extend, r e s t r i c t ,  
modify o r  exclude by agreement h i s  ob l i -  
gat ions towards t h a t  person, be such ca re  
as  i n  a l l  t h e  circumstances o f  t he  case i s  
reasonable t o  s e e  t h a t  t h a t  person w i l l  n o t  
s u f f e r  i n j u r y  o r  damage by reason of any 
such danger.  

3 .  The author  of a leading S c o t t i s h  textbook on t h e  
l a w  of d e l i c t  exp la ins  the  e f f e c t  o f  t h e  S c o t t i s h  A c t  as 
fol lows : 

8 

"Each case must be t r e a t e d  wholly as  a q u e s t i o n  
of f a c t ,  t h e  degree of e n t i t l e m e n t  the v i s i t o r  
had t o  come on t h e  premises being no more t h a n  a 
f a c t o r  t o  be considered i n  determining whether 
OT not  t h e  occupier  had taken reasonable care 
f o r  h i s  s a fe ty . "  

And i n  regard t o  "reasonable care" under the Act he 
says' : 

"The t h r e e  s t r i c t l y  d i s t ingu i shed  ca t egor i e s  
of v i s i t o r s  on premises have no longer any 
ex i s t ence  i n  Scots  law, and t h e r e  i s  no longe r  
any need t o  ca t egor i se  v i s i t o r s .  But t he  pre-  
c i s e  degree of ca re  which ' i n  a l l  the circum- 
s t ances  of t h e  case i s  r easonab le '  w i l l  s t i l l ,  
i t  i s  thought ,  depend i n  p a r t  on the e x t e n t  of 
t h e  l e g a l  r i g h t ,  i f  any, which the  v i s i t o r  had 
t o  come on t h e  premises because t h a t  m a t e r i a l l y  
a f f e c t s  t h e  occupier ' s  f o r e s i g h t  of p o s s i b l e  
harm, and i t  i s  thought t h a t  ' reasonabie care' 
towards persons inv i t ed ,  expres s ly  o r  imp l i ed ly ,  
o r  permit ted t o  come on t h e  premises w i l l  s t i l l  
be m a t e r i a l l y  higher than towards t r e s p a s s e r s ,  
who have n e i t h e r  i n v i t a t i o n  n o r  permission n o r  
any o the r  l e g a l  r i g h t  t o  come on the premises,  
and whose presence,  i f  known, would be o b j e c t e d  
t o  and no t  t o l e r a t e d .  They come, i f  a t  a l l ,  
unasked and unwanted. I n  s h o r t  t he  ex i s t ence  of 
some l e g a l  r i g h t  f o r  coming on t h e  premises i s  a 
ma te r i a l  f a c t o r  among ' a l l  t h e  circumstances of 
t h e  case '" .  

8. Walker, The Law of De l i c t  i n  Scot land (1966), v o l .  11, 
p. 589. 

9. i b i d . ,  p. 596. 
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4. The only r epor t ed  decis ion of t h e  House of Lords 
on t h e  S c o t t i s h  A c t  of 1960, M'Glone v.  B r i t i s h  Railways 
Board'' was a g a i n s t  t h e  t R s p a s s e r ,  a 1 2  year  old boy, 
who had climbed a s t r u c t u r e  support ing a t ransformer.  The 
t ransformer was p ro tec t ed  on t h r e e  s i d e s  by a s i x  t o  seven 
f o o t  unclimbable wire-mesh fence and on the  fou r th  s i d e  by 
a v e r t i c a l  e igh t - foo t  rock face,  s ave  f o r  two gaps o f  four  
t o  f i v e ' f e e t  ac ross  which only f i v e  s t r a n d s  of barbed wire 
were s t r e t c h e d .  On t h e  th ree  fenced s i d e s  the re  were a lso 
warning no t i ces .  From t h e  s loping p a r t  of the r a i lway  
c u t t i n g  (used f o r  many years  as  a playground by c h i l d r e n  
without  s e r ious  s t e p s  by the B r i t i s h  Railways Board t o  
exclude them) t h e  boy e a s i l y  got  through one of t h e  gaps 
and i n  climbing t h e  s t r u c t u r e  s u f f e r e d  severe e l e c t r i c  
shock. On these f a c t s  t h e  dec i s ion  o f  t he  House o f  Lords 
hardly suggests  t h a t  t h e  S c o t t i s h  A c t  imposes an impossibly 
high s tandard of c a r e  on the  occupier ;  it i s  noteworthy 
t h a t  t h e  same d e c i s i o n  on the  c a r e  r equ i r ed  by s e c t i o n  2 of 
t h e  Occupiers '  L i a b i l i t y  (Scotland) A c t  1960 had i n  M'Glone 
v. B r i t i s h  Railways Board already been reached by t h e  F i r s t  
D iv i s ion  of t he  Court of Session. 

( i i )  Australia_ 

5. Courts i n  A u s t r a l i a  have f o r  some time showed a notable 
l a c k  of  enthusiasm f o r  t h e  t e s t  of l i a b i l i t y  towards tres- 
passe r s  l a i d  down i n  Addie v. Dumbreck." 
Bankstown C o r p o r a t i o n 5  1953 t h e  High Court of A u s t r a l i a  
t r e a t e d  t h e  case of a t h i r t e e n  yea r  o l d  boy t r e s p a s s i n g  on 
t h e  defendant 's  po le ,  which c a r r i e d  h i g h  tension c a b l e s ,  a s  
one involving t h e  l i a b i l i t y  of a dangerous operator  r a t h e r  than 

In Thompson v.  

10. 1966 S.C. (H.L.) 1. 
11. [1929] A.C. 358. 
1 2 .  (1953) 87 C . L . R .  619. 
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of an occupier.13 In Rich v. Commissioner for Railways 
(N.S.W.)I4 in 1959, Windeyer J. generalized this approach 
in saying that "the duty to a trespasser is a duty to a 
person who may also be a neighbour in the sense in which 
Lord Atkin used the word in discussing the extent o f  the 
duty of care in Donoghue v. Stevenson". And in Commissioner 
for Railways {N.S.W.) v. Cardy15 in 1960 Dixon C.J. asked: 

"Why should we here continue to explain the 
liability which [English] law appears to 
impose on terms which can no longer command 
an intellectual assent and refuse to refer 
it directly to basic principle?" 

The latter he expressed as follows: 

"a duty o f  care should rest on a man", 
[independent o f  the issue of trespass,] "to 
safeguard others from a grave danger of 
serious harm if knowingly he has created 
the danger o r  is responsible for its con- 
tinued existence and is aware of  the likeli- 
hood of others coming into proximity o f  the 
danger and has the means of preventing it 
or of averting the danger o r  of bringing it 
to their knowledge." 

6. These Australian developments were checked, but not 
in the event suppressed, by the decision of the Privy Council 
in Commissioner f o r  Railways v. Quinlan16 in 1964 in which 
the relationship o f  occupier and trespasser was again stated, 
as in Addie v. Dumbreck, to give rise to an exclusive and 
strictly limited liability, a standpoint which the Privy 

1 3 .  An approach similar to that of the English Court of 
Appeal in Videan v. British Transport Commission [1963] 
2 Q.B. 650. 

14. (1959) 101 C.L.R. 135, 159. 
15. (1960) 104 C.L.R. 274, 285-86. 
16. [1964] A.C. 1054. 
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1 7  'Council reaff i rmed i n  Commissioners €or  Railways v. McUermott 
i n  1967. These Pr ivy  Council dec i s ions  were, of cour se ,  bind- 
ing  on Aus t ra l ian  cour t s ;  but  i n  Munnings v. Hydro-Electric 
Commission'' i n  1 9 7 1  t h e  High Court of Aus t r a l i a  succeeded i n  
d i s t ingu i sh ing  them a s  f a r  as  t he  i n s t a n t  case was concerned. 
The eleven year  o l d  p l a i n t i f f  climbed a metal and concre te  
pole  owned by the  defendant  Commission. 
wi th  a w i r e  c a r ry ing  high-vol tage e l e c t r i c i t y ,  and w a s  
s e r i o u s l y  in jured .  The pole s tood on unfenced vacan t  land ,  
n o t  owned by the  defendant ,  on t h e  o u t s k i r t s  of a suburb.  
The p l a i n t i f f  was n o t  a t r e spasse r  upon the  land,  b u t  techni-  
c a l l y  had t r e spassed  on the  defendant l s  pole. However, the 
High Court decided t h a t  the occupier - t respasser  r e l a t i o n s h i p  
was no t  appropr ia te  t o  descr ibe  t h e  r e l a t i o n s h i p  between the 
p l a i n t i f f  and the  defendant .  Barwick C.J ."  s a id :  

He came i n  contac t  

"The r e s p o n s i b i l i t y  f o r  t h e  acc ident  i n  t h i s  
case  was, i n  my opinion, t h a t  o f  a person who 
br ings  a dangerous substance i n t o  proximity of  
members of t h e  publ ic .  The r e l e v a n t  r e l a t i o n -  
s h i p  of t h e  p a r t i e s  was t h a t  of  an opera tor  of  
a commercial undertaking involv ing  the  employ- 
ment of e l e c t r i c i t y  and a member of the  pub l i c .  
The o b l i g a t i o n  of the  respondent ,  i n  my op in ion ,  
was t o  t ake  reasonable  s t e p s  t o  deny t o  t h e  
pub l i c  access  t o  the  uninsula ted  conductors." 

Windeyer J." s a i d :  

"The Commission r e l i e d  simply on the  f a c t  t h a t  
[the p l a i n t i f f ]  was i n  law engaged i n  a t r e s p a s s .  

That he was. But i s  t h a t  an  end of h i s  ca se?  I 
th ink  not ,  f o r  t h r e e  main reasons .  One i s  t h a t  
I grave ly  doubt whether t he  r u l e s  t h a t  deny a 
r i g h t  of a c t i o n  f o r  negl igence t o  a t r e s p a s s e r  on 
land a r e  app l i cab le  t o  t r e s p a s s e s  of o ther  k inds .  

17 .  [1967] 1 A.C. 169. 
18. (1971) 4 5  A.L.J .R.  378. 
19. i b i d . ,  381-82. 
20;  ibid., 387-88. 
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Another i s  t h a t  I think they  a r e  not a p p l i c a b l e  
i n  t h e  c a s e  of a neg l igen t  omission t o  d e t e r ,  
warning o r  iuipediments, unauthorised persons 
coming t o  a p l ace  where t h e  defendant has  a 
dangerous th ing .  The t h i r d  is  t h a t ,  even i n  
cases where t h e  only r e l e v a n t  r e l a t i o n s h i p  i s  
t h a t  of l and  occupier and i n t r u d e r ,  t he  law 
d i s t i n g u i s h e s  among i n t r u d e r s :  and i n  cases 
of c h i l d r e n  who t r e spass  t h e  r i g o r  of t h e  l a w  i s  
tempered t o  them." 

He accepted t h a t :  

' I . . . . .  an  occup ie r ' s  immunity from a c t i o n s  by 
t r e s p a s s e r s  covers the whole of h i s  premises ,  
including a l l  bui ldings and o t h e r  s t r u c t u r e s  
the re .  But t o  apply it t o  a pole  owned by one 
person which is  standing on another pe r son ' s  
land,  and c a l l  t he  owner of  t h e  pole an occu- 
p i e r  seems t o  me t o  be a f a r - f e t ched  and 
d o c t r i n a i r e  r e l i a n c e  upon a concept t h a t  i s  
r e a l l y  a l i e n  t o  t h i s  s i t u a t i o n .  I do n o t  mean 
t o  say t h a t  climbing t h e  p o l e  was not a 
t r e s p a s s  .I' 

On t h e  f a c t s  agreed by the  j u r y ,  t h e  Court found t h a t  the 
defendant had been negl igent .  However, Windeyer J.  regret-  
f u l l y  recognised t h a t  i f  he had been obliged t o  ho ld  t h a t  
t h e  p a r t i e s  had been i n  an occupier- t respasser  r e l a t i o n s h i p ,  
Quinlan's case was binding, and t h a t  t he  A u s t r a l i a n  courts- 

"must no t  seek t o  subordinate  the  c a t e g o r i c a l  
r u l e s  of occup ie r ' s  l i a b i l i t y  t 3  the gene ra l  
and more generous doc t r ines  o f  t he  law o f  
negligence and of a common duty of ca re  based 
on f o r e s e e a b i l i t y  of harm. For  A u s t r a l i a  as 
a whole t h a t  must now await  t h e  tardy a c t i o n  
of seven Parliaments". 

7.  Another success fu l  a t tempt  t o  escape t h e  l e g a l  s t r a i t -  
j a c k e t  imposed by t h e  Privy Council i n  Commissioner f o r  Rail-  
ways v. Quinlan'l was made by t h e  High Court of A u s t r a l i a  i n  - 

21.  E19641 A.C.  1054. 
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Cooper v. Southern Por t land  Cement Ltd." 
t h e  High Court was a b l e  t o  take i n t o  cons ide ra t ion  t h e  
d e c i s i o n  o f  t h e  House of Fords i n  Herr ington ' s  ca se .  
Barwick C .  J. 23  cons idered  t h a t  Quin lan ' s  case only  d e a l t  
wi th  t h e  bare  r e l a t i o n s h i p  of occup ie r  and t r e s p a s s e r ;  on 
i t  could be superimposed another and d i sp lac ing  r e l a t i o n s h i p  
" i n  l i n e  with t h e  t r a d i t i o n a l  u se  o f  a sense of humanity". 
That r e l a t i o n s h i p  a r o s e  when t h e  occup ie r  ( i )  has introduced 
o r  maintained on h i s  land a th ing ,  o r  substance,  o r  a s i t u -  
a t i o n  h ighly  dangerous t o  l i f e  o r  climb and ( i i )  h a s  expected 
o r  ought t o  have expected the  presence  of  persons l i k e l y  t o  
be i n j u r e d  thereby. Where t h a t  r e l a t i o n s h i p  e x i s t e d  t h e r e  
w a s  a du ty  on t h e  occupier  t o  t ake  reasonable s t e p s  t o  pro- 
t e c t  t h e  p l a i n t i f f  from harm by, f o r  example, adequate  , 

fenc ing  o r  warnings. I n  t h i s  i n s i s t e n c e  on a s p e c i a l  r e l a t i o n -  
s h i p  as necessary t o  d i sp l ace  t h e  b a r e  r e l a t i o n s h i p  o f  occu- 
p i e r  and t r e s p a s s e r  w i th  i t s  minimal duty  t o  a t r e s p a s s e r ,  
Barwick C.J.'s approach i s  c lose  t o ,  and i n  some r e s p e c t s  
develops,  t h e  view expressed by Lord Wilberforce i n  Herrington's 
case .  A judgment i n  somewhat similar terms was d e l i v e r e d  by 
Menzies J. who s a i d z 4  : 

i n  1972, when 

"The law a s  s t a t e d  i n  Addie ' s  ca se  has been 
modified o r  a t  l e a s t  developed. The development 
i s ,  I t h i n k ,  t h a t  an occupier  of  land, who i s  
re spons ib l e  f o r  c r e a t i n g  o r  maintaining the reon  
something which i s  very dangerous,  i s  bound t o  
act  i n  a humane way towards t r e s p a s s e r s  who he  
knows w i l l ,  o r  w i l l  probably,  come upon h i s  l a n d ,  
and who, u n l e s s  reasonable precaut ions  a r e  t aken  
f o r  t h e i r  p r o t e c t i o n ,  a r e  l i k e l y  the re  t o  s u f f e r  
s e r i o u s  harm. Whether, i n  a p a r t i c u l a r  c a s e ,  i t  
i s  probable t h a t . s t r a n g e r s  w i l l  t r e spass  and t h e  
ex ten t  of  t h e  precaut ions  t o  be  taken f o r  t h e  
p r o t e c t i o n  of  t r e s p a s s e r s  depends upon a compre- 
hensive examination of a l l  t h e  r e l evan t  circum- 
s t ances . "  

2 2 .  (1972) 46 A.L . J .R .  302. 
23. i b i d . ,  304-12. 
24.  46 A.L . J .R .  302, 318. 
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Barwick C.J. and Menzies J. were supported in allowing the 
appeal by McTiernan J., although by different and more 
traditional reasoning, namely that Commissioner for Railways 
v. Quinlan did not apply where a child is attracted on to 
land by a dangerous "allurement"; and Walsh J. dissented, 
taking the view that, in so far as Herrington's case was 
inconsistent with Quinlan's case, he was not at liberty to 

25 follow it. 

8. A preliminary step in the "tardy action of seven 
Parliamects", referred to by Windeyer J. in Munnings v. 
Hydro-Electric CommissionZ6 in 1971, had already been taken 
in 1 9 6 9  by the New South Wales Law Reform Commission when it 
published a Working Paper on Occupiers' Liability. Although 
primarily concerned with the law in New South Wales as it 
affects lawful visitors (the State not yet having adopted a 
statute similar to the English Occupiers' Liability Act 1957) 
the Working Party also dealt with an occupier's liability to 
trespassers. The Paper proposedz7 that legislation 

' I . . . . .  should in effect (a) require the judge to 
determine whether a duty of care by the occupier 
to the visitor [which would include a trespasser] 
arose in the circumstances of the case on modern - 
common law principles, ( b )  provide where such a 
duty is determined to exist it shall be an ordi- 
nary duty of care." 

And in explaining the particular application of these proposals 

to the liability of an occupier towards a trespasser the 

25. ibid., 323.  

26. (1971) 4 5  A.L.J.R. 378; see para. 6 above. 
27. Para. 4 8  of the Working Paper. 
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'Commission sa idz8:  

"Since r e c e n t  h i s t b r y  demonstrates  t h a t  t h e  
conf in ing  of t h e  duty of  an  occupier  t o  a 
t r e spasse r  t o  in t en t iona l  harm i s  unacceptable  
a l i k e  t o  t h e  jud ic i a ry  and t h e  general  community, 
we a r e  disposed t o  think t h a t  t he  proper cour se  
i s  t o  provide  f o r  an ord inary  duty of reasonable  
c a r e  t o  be imposed i n  appropr i a t e  c i rcumstances.  
.The ques t ion  then becomes whether an at tempt  
should be made t o  def ine  these  circumstances o r  
t o  leave them l a rge ly  t o  j u d i c i a l  development, 
bu t  a j u d i c i a l  development untrammelled by r u l e s  
r e l a t i n g  t o  t r e spasse r s  su rv iv ing  from an ear l ier  
per iod  and d i s t o r t e d  i n  an unsuccessful  a t t empt  
t o  make them meet the  p re sen t  needs of  t he  commu- 
n i t y .  I t  i s  t h e  l a t t e r  course. . . . .  which w e  a r e  
p re sen t ly  inc l ined  t o  p r e f e r .  For the f a t e  of  
r i g i d  r u l e s  i n  t h i s  a r ea  of t h e  law has been sad  
and the  f a t e  of l i t i g a n t s  caught  i n  t h e i r  t o i l s  
more so."  

The 'co;dmission emphasised2' t h a t  t hey  were not  recommending 
t h a t  a common duty  of c a r e  should be  imposed ipso  f a c t o  on 
occupiers  i n  r e l a t i o n  t o  lawful v i s i t o r s  (as  under t h e  
Engl i sh  Occupiers'  L i a b i l i t y  A c t  1957) o r  i n  r e l a t i o n  t o  
t r e s p a s s e r s .  The appropr ia teness  of a duty of c a r e  would 
have t o  be considered by the  judge a s  a quest ion of l a w  i n  
each case. Envisaging t h e  t r i a l  o f  a t r e s p a s s e r ' s  a c t i o n  by- 
j u r y ,  they  d id  no t  t h ink  the  judge could  exerc ise  enough con- 
t r o l  over  t he  case  if t h i s  was l i n i t e d  merely t o  h i s  f ind ing  
t h a t  t h e r e  was i n s u f f i c i e n t  evidence of  lack  of reasonable  
c a r e  f o r  t he  ques t ion  of  l i a b i l i t y  t o  be put  t o  t h e  j u r y .  
The occupier -en t ran t  r e l a t i o n s h i p  would not  t h e r e f o r e  auto- 
m a t i c a l l y  g ive  r ise  t o  a duty of  care; t h e  impos i t ion  of  a 

28. ibid., para.  5 0 .  

29. i b i d . ,  paras .  46-7. 
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duty of ca re  would depend on 

".....whether t h e  en t r an t  i n  a l l  t he  e x i s t i n g  
circumstances was reasonably e n t i t l e d  t o  
expect t h a t  t h e  defendant occupier  would as a 
reasonable man r egu la t e  o r  modify h i s  conduct 
i n  r e spec t  of  t h e  p ro tec t ion  of  t h e  n t r a n t  
from t h e  damage which he suffered."38 

But once a duty of  c a r e  had been h e l d  t o  govern the  r e l a t i o n -  
s h i p  of t he  p a r t i c u l a r  occupier and the  en t r an t ,  t h e  t es t  
which t h e  Commission proposed t o  de te rmine  whether t h e  duty 
had been f u l f i l l e d  w a s :  

"whether t h e  occupier had exe rc i sed  such care 
as i n  a l l  t h e  circumstances o f  t h e  case could  
be reasonably expected of  him i n  respec t  of  
t h e  p r o t e c t i o n  of  t he  e n t r a n t  from the  damage 
complained of  .'I31 

( i i i )  New Zealand 

9 .  Following t h e  Occupierst L i a b i l i t y  Act 1962, New' 
Zealand law i n  r ega rd  t o  the o b l i g a t i o n s  of occupiers  towards 
lawful  v i s i t o r s  i s  p r a c t i c a l l y  i d e n t i c a l  with Engl i sh  law. 
A s  f a r  a s  occupiers '  l i a b i l i t y  towards t r e spasse r s  i s  con- . 

cerned ,  New Zealand l a w  i s  governed by the  dec i s ions  o f  the 
P r ivy  Council i n  Commissioner f o r  Railways v. Quinlan3' and 

30. i b i d . ,  para.  54. They p r e f e r r e d  t h i s  approach t o  one 
which makes t h e  t e s t  dependent on the  defendant ' s  fore- 
s i g h t  as  a reasonable  man of danger t o  the  p l a i n t i f f ,  
po in t ing  o u t  t h a t  " p a r t i c u l a r l y  i n  r e l a t i o n  t o  tres- 
passe r s ,  t h e r e  may be cases  where it would be  proper t o  
hold t h a t  a reasonable  man would consider h imse l f  en- 
t i t l e d  t o  s u b j e c t  t h e  en t r an t  t o  whatever r i s k  t h e r e  was 
i n  order  t o  c a r r y  on an a c t i v i t y  f r e e  from in t e r rup t ion . "  

31. ibid., para .  76. The Commission explain t h a t  they  wish 
t o  make it clear t h a t  f u l l  knowledge of t he  danger by the  
p l a i n t i f f  i s  n o t  necessa r i ly  a good defence and t h a t  an 
o b l i g a t i o n  t o  exe rc i se  reasonable  ca re  does n o t  always 
involve doing a l l  i n  one ' s  power t o  make an e n t r a n t  sa fe .  

32. 119641 A.C.  1054. 
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Commissioner f o r  Railways v .  McDer~nott.~' 
proposals  f o r  a change i n  the  law governing such l i a b i l i t y  
t o  t r e spasse r s  were made, i n  t h e  Report  presented t o  t h e  
Minis te r  of J u s t i c e  by the  New Zealand Torts  and General Law 
Committee. 
adopt ion of t he  S c o t t i s h  law a s  r ega rds  l i a b i l i t y  t o  t r e s -  
passers .  New Zealand resembles Scot land  i n  normally t ry ing  
personal  i n j u r y  a c t i o n s  by ju ry ,  and t h e  major i ty  f ea red  t h a t  
t h e  p l a i n t i f f  would always succeed once he had e n l i s t e d  the 
sympathy of t h e  j u r y  and t h a t  it would be almost impossible  
f o r  a defendant t o  win an appeal on t h e  ground t h a t  t h e r e  was 
no evidence of negl igence  t o  go t o  t h e  jury.35 The majori ty  
the re fo re  a t tempted t o  d iv ide  t r e s p a s s e r s  i n to  two ca tegor ies ,  
"protected" and "unprotected", according t o  a c l a s s i f i c a t i o n  
and with consequences which a r e  summarized i n  t h e  succeeding 
paragraph. 

In  1970, however, 

A minor i ty  of the  Committee34 favoured t h e  

33. [1967] 1 A.C. 169. 
34.  Report, para .  11. 
35. But perhaps a l i t t l e  i n c o n s i s t e n t l y  the  Report admits - 

t h a t  enquiries of t h e  S c o t t i s h  Law Commission d i d  not  
sugges t  t h a t  t r e spasse r s  had i n  f a c t  been unduly 
favoured, some'weight being a t t a c n e d  t o  the  power of  
a Sco t t i sh  judge (not  app l i cab le ,  i t  would seem, i n  
New Zealand) t o  withhold a case  from a ju ry  where the 
pursuer ' s  p leadings  were "of doubt fu l  relevance", as ,  
f o r  example, where i t  was doub t fu l  whether a j u r y  
would be e n t i t l e d  on the  f a c t s  t o  f i n d  t h a t  t h e  occu- 
p i e r  would reasonably have fo re seen  the  p u r s u e r ' s  
presence and in ju ry .  Furthermore, a s  M r .  North po in t s  
o u t  i n  OccuDiers' L i a b i l i t y  (p. 193) i n  two cases where 
t h e  Engl ish Court of Appeal i n  e f f e c t  appl ied a Sco t t i sh  
"reasonable  care" tes t  r a t h e r  t han  the  s t r i c t  Addie v. 
Dumbreck formula ( i . e .  Videan v. B r i t i s h  Trans o r t  

rans  o r t  Commission ~1963~- Q.B. 5 an Kin'zett v. 
i r i t i z h  Railways Board (1968) 1 1 2  Szl'l J . d 6 z s $ i i a i d  
n o t  hold t h a t  t h e  defendants  w e r e  i n  breach o f  t h e i r  
duty.  
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10. The Committee recommended t h a t  a l l  unlawful e n t r a n t s  
should qualifjr  a s  "protected" t r e s p a s s e r s  unless:  

(a) They were 16 years  o ld  or more, and 

1) en te red  the  premises o r  were p r e s e n t  
on t h e  premises when t h a t  en t ry  o r  
presence was i t s e l f  an offence punish- 
a b l e  by imprisonment (other  than an  
o f fence  under s e c t i o n  3 of the 
Trespass Act 1968); 36 

or i i )  t hey  entered t h e  premises i n  t h e  
course of  committing an offence 
punishable by imprisonment; 

o r  iii) they  suffered i n j u r y  on the  premises i n  
t h e  course of committing such an o f fence ,  
or while leaving o r  attempting t o  l e a v e  
a f t e r  i t s  commission; 

o r  (b) they were adequately warned of the danger  
e x i s t i n g  on the premises,  and su f fe red  
i n j u r y  caused by t h a t  ve ry  danger. A 
person should be deemed t o  be adequately 
warned i f  he was pe r sona l ly  t o l d  of t h e  . 
ex i s t ence  and nature  o f  t h e  danger o r  i f  
a n o t i c e  was erected o u t s i d e ,  o r  a f f i x e d  
t o ,  t h e  premises and s o  posi t ioned and 
worded a s  t o  give reasonable  warning o f  
t he  danger t o  persons l i k e l y  t o  e n t e r  t h e  
premises,  and i n t e l l i g i b l e  t o  persons 
l i k e l y  t o  read it (whether o r  not t h e  p l a i n -  
t i f f  a c t u a l l y  read it].  The court  should 
be required t o  have r ega rd  t o  the age and 
understanding of t he  t r e s p a s s e r  when deciding 
whether o r  not the warning was adequate i n  
a i l  t h e  circumstances;  

36. This Act makes it an offence punishable by a $200 f i n e  
o r  up t o  t h r e e  months' imprisonment i f  a person w i l -  
f u l l y  t r e s p a s s e s  on any p l ace  and neglects  o r  r e fuses  
t o  leave t h a t  p l ace  a f t e r  being warned t o  do s o  by the 
owner o r  occupier .  The Committee thought t h a t  
offenders  under sec t ion  3 should remain p r o t e c t e d  
t r e s p a s s e r s  while  they a r e  making t h e i r  way o f f  t he  
property,  u n l e s s  they have been adequately warned o r  
a c t u a l l y  know of a hazard t o  be encountered on t h e  
property.  
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or (c) they knew of t h e  ex is tence  and n a t u r e  
of  a danger e x i s t i n g  on the  premises 
and suf fered  i n j u r y  caused by t h a t  
very  danger. 

( i v )  Canada 

11. ,Canadian c o u r t s  follow t h e  common law, a s  i t  exis ted  
i n  England and New Zealand before  t h e i r  respec t ive  Occupiers'  
L i a b i l i t y  Acts. The l i a b i l i t y  of an occupier towards en t ran ts  
upon h i s  property has depended on whether he was an i n v i t e e ,  
a l i c e n s e e  or a t r e s p a s s e r  and, a l though there  has  been 
c r i t i c i s m  t o  some e x t e n t  from t h e  BenchS7, and more not ice-  
ab ly  f r o n  academic lawyers38, regard ing  t h e  r i g i d i t y  of these 
c a t e g o r i e s ,  t h e r e  has on the  whole been l e s s  tendency than 
i n  some o ther  common law j u r i s d i c t i o n s  t o  seek t o  evade them. 
A s  f a r  'as l i a b i l i t y  towards t r e s p a s s e r s  i s  concerned, it was 
he ld  a s  long ago as 1911 by t h e  Pr ivy  Council i n  an appeal 
from Canada3' t h a t  Ira man t r e s p a s s e s  a t  h i s  own r i s k "  and 
t h a t  t h e  occupier w i l l  be l i a b l e  only  i f :  

"the i n j u r y  was due t o  some w i l f u l  a c t  of  t h e  
owner of t h e  land involving something worse 
than t h e  absence of reasonable  care . . . . .  I n  
cases  of t h a t  charac te r  t h e r e  i s  a w i l f u l  o r  
reckless  d is regard  of  o rd inary  humanity r a t h e r  
than mere absence of reasonable  care." 

37. Eryan M.E.M. McMahon i n  a forthcorning a r t i c l e  ( i n  the 
J u l y  1973 i s s u e  of the  I.C.L.Q.) on "Occupiers Lia- 
b i l i t y  i n  Canada" draws a t t e n t i o n  t o  a number o f  
dec is ions  of O'Halloran J.A.  i n  B r i t i s h  Columbia: Power 

Hu hes 19381 4 D.L.R. 136; Kenned v. Union E s t =  ' 

L t d ' A O \  1 D.L.R. 662; C r e w d r t h  h n e r i c a n  Life  
Assurance Co. and S t a i r  P u b m n g  Co. Ltd.; I n g l e  v. 
Mason (1946-47) 63 B.C. 481. 

38. See e.g. H a r r i s ,  "Occupiers' L i a b i l i t y  i n  Canada", in  
S tudies  i n  Canadian Tort  Law (1968), pp; 250-302. The 
m l o n  (see  n. 37 above) to  
which t h i s  p a r t  of t h e  Appendix i s  much indebted.  

39. Grand Trunk Railway Co. v. B a r n e t t  [1911] A.C. 361, 370. 
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Some l a t e r  cases  appear t o  have made even l e s s  concession 
t o  t h e  claims of t h e  in ju red  t r e ~ p a s s e r . ~ '  
t h e  cour t s  have from time t o  t i m e  employed one o r  o t h e r  of 
t h e  devices  f a m i l i a r  t o  English l a w  - implied l i c e n c e ,  a 
higher  s tandard i n  r e spec t  of a c t i v i t i e s  than f o r  s t a t i c  
cond i t ions ,  t h e  a p p l i c a t i o n  of Donoghue v. Stevenson p r i n c i -  
p l e s  i n  favour of a t r e s p a s s e r  a g a i n s t  a non-occupier and 
a generous i n t e r p r e t a t i o n  of "recklessness"  - as ways of 
improving t h e  p r o t e c t i o n  given t o  t h e  t r e spasse r .  But it 
seems t h a t  t h e  c o u r t s  have gene ra l ly  speaking been slow t o  
r e s o r t  t o  them even when the  oppor tun i ty  offered.  

I t  i s  t r u e  t h a t  

41 

1 2 .  A s  f a r  a s  reform by l e g i s l a t i o n  is concerned, t h e  most 
r e c e n t  development i s  the  Report on Occupiers'  L i a b i l i t y  of 
t h e  Ontar io  Law Reform Commission i n  1972. The Commission, 
r e p o r t i n g  before  t h e  decis ion of t h e  House of Lords i n  
Her r ing ton ' s  ca se42 ,  and being "impressed with t h e  l o g i c  of 
t h e  judgments [ i n  Herr ington 's  ca se  be fo re  the Court  o f  

and the  decided preference o f  t he  t h r e e  judges ..... 
f o r  t h e  approach taken i n  the S c o t t i s h  Act", recommended tha t  

40. See e .g .  Knight v. Martel le  (1966) 53  D.L.R. (2d) 390 
(Ont. C.A.), a case of an unguarded f i r e  l e f t  burning 
i n  a yard.  A fou r  year old t r e s p a s s e r  s p i l t  inflammable 
l i q u i d  a l s o  l e f t  t h e r e  and was burned. In  r e f u s i n g  
r e l i e f  t h e  Court s a i d :  "The unfortunate  p l a i n t i f f  who 
has been s o  s e r i o u s l y  in ju red  deserves  the g r e a t e s t  
sympathy, but t h e  courts  cannot permit humane senriments 
t o  de t e r  them from observing l e g a l  landmarks and giving 
e f f e c t  t o  w e l l - s e t t l e d  grounds o f  l e g a l  l i a b i l i t y  even 
i f  i t  be s a i d  t h a t  they a r e  p u t t i n g  property above 
humanity". 

4 1 .  e .g.  Graham v .  Eastern Woodworkers (1959) 18 D , L . R .  (2d) 
26C w m  n i n e  year  old a l a i n t i f f  climbed on t o  a r a i l -  
way box-car and w a s  severeiy i n j u r e d  when h i s  head came 
i n  con tac t  w i th  an uninsulated cab le .  Chi ldren had been 
f r equen t ly  warned o f f  the s i t e  b u t  no l i cence  was implied; 
t h e  c a r  had been moved t o  a p o s i t i o n  nearer t h e  power l i n e  
a few days be fo re  but the case  was t r ea t ed  as one of a 
s t a t i c  cond i t ion  not  an a c t i v i t y ;  and the conduct o f  the 
defendant was no t  t r e a t e d  as  r e c k l e s s .  

42.  [I9721 A . C .  877. 
43. (19711 2 Q.E.  107. 

79 



occupiers should be subject to a common duty of care as 
regards all entrants, including trespassers. The duty would 
be llto take such care as'in all the circumstances of the 
case is reasonable to see that the person [entering on the 
premises] and his property will be reasonably safe in using 
the premises for the purposes contemplated by the occupier". 
The duty would specifically cover dangers caused by the con- 
dition of premises as well as by operations on the premises. 
Furthermore, unlike the proposals of the New Zealand Torts 
and General Law Reform Committee, the recommendation of the 
Ontario Law Reform Commission would not in principle exclude 
the occupiers' liability for any particular category of 
entrant whose claim might be thought undeserving. But there 
would for example "in normal circumstances" be no liability 
to a burglar because an occupier, on principles of foresee- 
ability used by the courts in ordinary negligence cases, would 
not reasonably be expected to foresee the presence of a bur- 
glar on his premises at night. 

13. A somewhat similar draft Bill (although less detailed) 
to that proposed by the Ontario Law Reform Commission in 
implementation of its proposals has been put forward by the 
Commissioners on Uniformity o f  Legislation in Canada44, but 
the earlier recommendations in 1969  o f  the Institute of Law 
Research and Reform o f  the University of Alberta" were much 
less far-reaching. Subject to special provision for child 

-- 
44. Printed as Appendix D of the Ontario Law Reform 

Commission's Report. 
45. Report No. 3 on "Occupiers' Liability" of the Institute 

of Law Research and Reform a€ the University of Alberta. 
The Report departed from the recommendation of Mr. D.C. 
Macdonald who, in respect of trespassers, recommended 
either that the trespasser should be included within the 
protection of a "common duty of care" covering invitees 
and licensees o r  that he should be protected by the more 
complex structure of duties owed to trespassers according 
to the American Restatement o f  the Law of Torts. As to 
the latter, see paras. 14 and 15 of this Appendix. 
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trespassers, the Institute envisages liability of occupiers 
towards trespassers only in respect of wilful o r  reckless 
conduct. Even as regards child trespassers, the Institute 
expressly declined extending to them a general duty of care 
under the principle of Donoghue v. Stevenson. The recom- 
mendation made in respect of child trespassers was as follows: 

"That where an occupier knows o r  has reason to 
know that there are trespassing children on his 
premises and that conditions o r  activities on 
the premises create a danger o f  death or serious 
bodily harm to those children, the occupier 
should be under the common duty of  care towards 
them; in determining whether the duty has been 
discharged consideration should be given to the 
youth of the children and their inability to 
appreciate the risk and also to the burden OE 
eliminating the daxger o r  protecting the children 
as compared to the risk t o  them." 

This recommendation was based on section 339 of the American 
Law Institute's Restatement of the Law o f  Torts (2d), which, 
together with other sections dealing with liability to tres- 
passers, is discussed in the succeeding paragraphs. 

(v) United States of America 

14. Although the general rule in the different United 
States jurisdictiom regarding occupiers' liability to tres- 
passers is thar the occupier is under no duty t3 exercise 
reasonable care in respect o f  the condition of the land o r  
activities there carried in most States a series cf 
factual situations have been specified in which the occupier 

46. See Restatement of the Law of Torts (Zd), section 333: 
"Except as stated in sections 334-39, a possessor of  
land is not liable to trespassers f o r  physical harm 
caused by his failure to exercise reasonable care: 
to put the land in a condition reasonably safe for their 
reception, o r  (b) to carry on his activities so as not 
to endanger them". 

(a) 



i s  under a duty t o  exe rc i se  reasonable  care47 towards a 
t r e s p a s s e r .  As summarised i n  t h e  Restatement o f  t h e  Law of 
Tor t s  (2d)48 t h e s e  s i tuat ' ions  cover  such a wide v a r i e t y  of 
circumstances t h a t  i n  t o t a l  e f f e c t  they  cGme very  c l o s e  t o  
e s t a b l i s h i n g  a genera l  duty of reasonable  care  towards t r e s -  
pas se r s .  They f a l l  s h o r t  of such a duty,  however, i n  two 
important  r e spec t s .  F i r s t ,  t h e r e  a r e  s i t u a t i o n s  which do 
n o t  f a l l  w i th in  any of the  s p e c i f i e d  ones. For  example, an 
occupier  w i l l  owe no duty of reasonable  care  t o  an a d u l t  
t r e s p a s s e r  i n  r e s p e c t  o f  the  cond i t ion  of h i s  l and  i f  (a) he 
does not  know o r  should not  know from f a c t s  w i th in  h i s  
knowledge t h a t  t r e s p a s s e r s  cons t an t ly  in t rude  upon a l imi ted  
a rea  of  t h e  land o r  (b)  t h e  cond i t ion  is ( i )  no t  one which he 
has c rea t ed  o r  maintained4' o r  ( i i )  n o t ,  t o  h i s  knowledge, 
l i k e l y  t o  cause dea th  o r  se r ious  bod i ly  harm t o  such  t r e s -  
pas se r s  o r  ( i i i )  i s  of  such a n a t u r e  t h a t  he has reasonable  
grounds f o r  be l i ev ing  t h a t  such t r e s p a s s e r s  w i l l  d i scover  it 
o r  (c )  t h e  occupier  has  exercised reasonable  c a r e  i n  warning 
such t r e spasse r s  of  t h e  condi t ion and t h e  r i s k  involved.  
The ques t ion ,  however, thus a r i s e s  whether such a n  e labora te  
pre l iminary  l e g a l  framework i s  necessary  t o  prevent  recovery 
by a t r e spasse r  i n  s i t u a t i o n s  where he would i n  any event be 

47. I t  I s  noteworthy t h a t  use is  n o t  made of t h e  concept of 

48. Prosser  ( T o r t s ,  4 t h  ed. 1971, p .  3 6 6 )  assuines t h a t  the 
"humanity" as d i d  t h e  House o f  Lords i n  Herr ington ' s  case. 

r e l evan t  s e c t i o n s  i n  the  second e d i t i o n  of  t h e  Restatement 
(19G5) w i l l  be genera l ly  accepted  by tne  c o u r t s F T  
t h e  s l i g h t l y  d i f f e r e n t  corresponding sec t ions  of  the 
f i r s t  e d i t i o n  (1939). 

para .  15 below, t h e  Restatement l i a b i l i t y  i s ,  i n  respect  
of l i a b i l i t y  f o r  condi t ions  , l i m i t e d  t o  a r t i f i c i a l  ones. 
As Prosser ,  (n. 48 above) ,  says,  i t  i s  d i f f i -  
c u l t  t o  s e e  M i 6  should n o t  i n  some circumstances 
be l i a b i l i t y  even f o r  a n a t u r a l  condi t ion  when t h e  cost  
o r  e f f o r t  of  g i v i c g  a warning a g a i n s t  i t  i s  v e r y  s l i g h t  
and t h e  r i s k  and t h e  p o t e n t i a l  harm very g r e a t .  

49.  i . e .  a n a t u r a l  condi t ion  of  l a n d .  As appears from 
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unlikely to recover, even if the occupier owed him an 
ordinary duty of reasonable care, with the normal limitation 
on the plaintiff's right of recovery to the extent of his 
contributory negligence. Secondly, the categorized situations 
involve the use of a variety of legal concepts, of imprecise 
meaning and with very fine distinctions between then", which 
would seem likely to invite somewhat sterile verbal dispute 
in borderline cases, whereas the duty to behave reasonably, 
although necessarily flexible, is referable to the experience 
and values of the reasonable man - an abstract, but not in 
any particular case unknowable, standard. 

15. According to the Restatement there is liability of 
an occupier to a trespasser in the following situations: 

s,334 Activities Highly Dangerous to Constant 
Trespassers on Limited Area 

A possessor of land who knows, or from facts 
within his knowledge should know, that 
trespassers constantly intrude upon a 
limited area thereof, is subject to lia- 
bility for bodily harm there caused to 
them by his failure to carry on an acti- 
vity involving a risk of death o r  serious 
bodily harm with reasonable care for their 
safety. 

Constant Trespassers on Limited Area 

within h i s  knowledge should know, that tres- 
passers constantly intrude upon a limited 
area of the land, is subject to liahility 

s.335 Artificial Conditions Highly Dangerous to 

A possessor of land who knows, o r  from facts 

~~ ~~ ~~~ 

50. Thus "constant intrusion upon a limited area" has to be 
distinguished from "presence" on the land of the occu- 
pier; "activities" from "conditions" (on the difficulty 
of distinguishing them see e.g. Cross L.J. in Herrin ton s 
case [1971] 2 Q.B. 107, 140: "I cannot think & 
one would have thought of drawing 
for the hope of thereby circumventing Addie's case"); 
and "a force.. . . . in the immediate control"f an occu- 
pier f r a h e r  situations. 

[the distinction] but 
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f o r  bod i ly  harm caused t o  them by an  
a r t i f i c i a l  Condition on the  land, i f  

(a )  t h e  condi t ion 

( i )  i s  one which the  possessor  
has c r e a t e d  o r  maintains  
and 

cause dea th  o r  se r ious  b o d i l y  
harm t o  such t r e spasse r s  and 

( i i )  i s ,  t o  h i s  knowledge, l i k e l y  

( i i i )  i s  of such a na ture  t h a t  he  has  
reason t o  be l i eve  t h a t  such 
t r e s p a s s e r s  w i l l  not  d i scove r  
i t ,  and 

(b) t h e  possessor  has  f a i l e d  t o  e x e r c i s e  
reasonable  care t o  warn such t r e s -  
passers  of  t h e  condi t ion  and t h e  
r i s k  involved. 

s . 3 3 6  A c t i v i t i e s  Dangerous t o  Known Trespassers  

A possessor  of land who knows o r  has r eason  
t o  know of the presence of another who i s  
t r e s p a s s i n g  on the  l and  i s  subjec t  t o  l i a -  
b i l i t y  f o r  physical  harm t h e r e a f t e r  caused 
t o  t h e  t r e spasse r  by t h e  possessor ' s  f a i l u r e  
t o  c a r r y  on h i s  a c t i v i t i e s  upon the  l a n d  
with reasonable  ca re  f o r  t he  t r e s p a s s e r ' s  
s a f e t y  . 
Trespassers  

A possessor  of land who maintains  on t h e  land  
an a r t i f i c i a l .  condi t ion  which involves  a 
r i s k  of death o r  s e r i o u s  bodi ly  harm t o  
persons coming i n  c o n t a c t  with i t ,  is sub- 
j e c t  t o  l i a b i l i t y  f o r  bodi ly  harm caused t o  
t r e s p a s s e r s  by h i s  f a i l u r e  t o  exe rc i se  r ea -  
sonable  ca re  t o  warn them of the c o n d i t i o n  
i f  

s.337 A r t i f i c i a l  Conditions Highly Dangerous t o  Known 

(a) the possessor  knows o r  has reason  
t o  know of t h e i r  presence i n  
dangerous proximi ty  t o  the con- 
d i t i o n ,  and 

(b)  t h e  condi t ion  i s  o f  such a n a t u r e  t h a t  
he has reason t o  be l i eve  t h a t  t h e  t r e s -  
pas se r  w i l l  n o t  d i scove r  it o r  r e a l i z e  
t h e  r i s k  involved. 
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s . 3 3 8  Cont ro l l ab le  Forces Dangerous t o  Known 
Trespassers  

A possessor  of land who i s  i n  immediate 
c o n t r o l  of a fo rce ,  and knows o r  has 
reason t o  know of t h e  presence  of 
t r e s p a s s e r s  i n  dangerous proximity t o  
i t ,  is  sub jec t  t o  l i a b i l i t y  f o r  physi-  
cal  harm thereby caused t o  them by h i s  
f a i l u r e  t o  exe rc i se  reasonable  ca re  

(a) s o  t o  con t ro l  t h e  f o r c e  as t o  
prevent  it from doing harm 
t o  them, o r  

(b) t o  g ive  a warning which i s  rea- 
sonably adequate t o  enable them 
t o  p ro tec t  themselves. 

5 . 3 3 9  A r t i f i c i a l  Conditions Highly Dangerous t o  
Trespass ing  Children 

A possessor  o f  land i s  s u b j e c t  t o  l i a b i l i t y  
f o r  phys i ca l  harm t o  c h i l d r e n  t r e s p a s s i n g  
thereon  caused by an a r t i f i c i a l  c o n d i t i o n  
upon t h e  land  i E  

(a) t h e  p lace  where the  condition 
e x i s t s  is one upon which the  
possessor knows o r  has reason 
t o  know t h a t  c h i l d r e n  a re  
l i k e l y  t o  t r e s p a s s ,  and 

(b) t h e  condi t ion  is  one of which t h e  
possessor knows o r  has reason t o  
know and which he  r e a l i z e s  o r  
should r e a l i z e  w i l l  involve a 
reasonable r i s k  o f  Oeath o r  s e r i o u s  
bodi ly  harm t o  such ch i ldren ,  and 

(c) t h e  ch i ldren  because of  t h e i r  youth  
do no t  d i scover  t h e  condi t ion  o r  
r e a l i z e  the  r i s k  involved i n  i n t e r -  
meddling with i t  o r  i n  coming w i t h i n  
t h e  a rea  made dangerous by i t ,  and 

t a i n i n g  the  cond i t ion  and t h e  burden 
of  e l imina t ing  t h e  danger a r e  s l i g h t  
as compared w i t h  t h e  r i s k  t o  c h i l d r e n  
involved, and 

(d) t h e  u t i l i t y  t o  t h e  possessor of  main- 
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(e) t he  possessor  f a i l s  t o  e x e r c i s e  
reasonable  c a r e  t o  e l imina te  
the danger o r  otherwise t o  
p ro tec t  t h e  ch i ldren .  

(v i )  South Af r i ca  

1 6 .  A duty on t h e  p a r t  of the  occupier  of premises t o  t r e s -  
passers  e x i s t s  i n  t h e  law of South Afr ica  because : 

"The duty [ t o  take reasonable  care  f o r  t h e  
s a f e t y  of  those  coming on t h e  premises] i s  
owed n o t  only t o  persons en te r ing  with t h e  
permission,  express  o r  impl ied ,  of the  occu- 
p i e r ,  bu t  t o  any person whose presence on 
the  premises might reasonably be foreseen.  
As a genera l  r u l e  no du t  of  ca re  i s  owed t o  
a t r e s p a s s e r . .  . [ because1 t h e  ordinary r e a -  
sonable  man would not normally a n t i c i p a t e  
the presence of t r e spasse r s  on h i s  proper ty .  
I f  the  presence of t r e s p a s s e r s  could reason-  
ably be foreseen ,  then i n  our  law a duty t o  
use reasonable  care  t o  prevent  in jury  t o  
persons t r e spass ing  on t h e  property i s  imposed."51 

Whether the  presence of a t r e s p a s s e r  should have been fore-  
seen  i s  a ques t ion  of f a c t  i n  each case.52 
e s t ab l i shed  t h a t  t h e  presence of t h e  t r e spasse r  should have 
been foreseen ,  t h e  na tu re  and e x t e n t  of the duty  a r e  con- 
s i d e r e d  s e p a r a t e l y ,  and the measure of the ca re  t o  be 
exerc ised  towards the  t r e spasse r  w i l l  depend upon a l l  the 
ci rcumstances "among them being t h e  p robab i l i t y  o f  the  
exe rc i se  of g r e a t e r  circiunspection by the t r e s p a s s e r  than by 
the person us ing  h i s  accustomed r igh t s " .  

Once it has been 

53 

51. lt-G. McKerron,The Law of D e l i c t  (6 th  ed. 1965) p. 227,  
52. MacIntosh and Scot t ,Negl igence i n  Del ic t  ( 5 t h  ed. 1970) 

p. 1 9 9 .  
53. U, p. 1 9 9 .  
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Casual t ies  t o  Trespassers  on Railway Property 

L 

F a t a l  In jured  Tota l  F a t a l  In jured Tota l  Tota l  

Elec- Other Elec- Other 
t r i c a l  Causes t r i c a l  Causes - 

1 9 2 8  1 3 1  4 3  1 7 4  - 5 ( 4 )  6 6 ( 5 )  64  8 3  257  
1 9 2 9  121 38 1 5 9  2 ( 2 )  7 8 (8 )  69  8 6  245  
1 9 3 0  1 1 9  3 0  1 4 9  l l ( 1 0 )  1 6  9 (81 6 0  96  24 5 

1 9 6 8  7 1  ( 1 3 )  2 3 ( 9 )  1 9 4 ( 2 2 )  9 ( 7 )  5 ( 0 )  1 8 ( 1 2 )  2 9 ( 1 6 )  6 1 ( 3 5 )  1 5 5 ( 5 7 )  
Z S ( Z 0 )  7 4 ( 5 5 )  188(73]- 1 9 6 9  83(13) 3 1 ( 5 )  i 1 4 ( 1 8 )  l O ( 7 )  513)  31 (25)  

. 1 9 7 0  88(15)  3 4 ( 1 1 )  1 2 2 ( 2 6 )  1 8 ( 1 6 )  4 (3 )  29 ( 2 7 )  26 (20)  7 7 ( 6 6 )  1 9 9 ( 9 2 )  

1 9 7 1  7 6 ( 1 5 )  29 ( 1 6 )  1 0 5 ( 3 1 )  9 ( 8 )  7 ( 6 )  2'3(25)  3 0 ( 1 7 )  7 5 ( 5 6 )  1 8 0 ( 8 7 )  

Year Movement Accidents Non-Movement Accidents 
5 2  :z 
2 2  

* Information obtained from 1 9 2 8  Cnd. 3 3 7 9 ;  1 9 2 9  Cmd. 3 6 8 2 ;  1 9 3 0  Cmd. 3 9 3 9 ;  
"Returns of Accidents and Casual t ies  as  repor ted  by t h e  seve ra l  Railway 

Companies i n  Great Br i ta in"  1 9 2 8  and 1 9 2 9  ( t h e  -returns f o r  1930 a r e  
p r in t ed  with 1 9 3 0  Cmd. 3 9 3 9 3 ;  "Railway Accidents:  
o f  S t a t e  f o r  t h e  Environment [ for  1 9 6 8 ,  Minis t ry  of Transport]  on t h e  
Safe ty  Record of  t h e  Railways of  Great Br i t a in"  f o r  1 9 6 8 ,  1 9 6 9 ,  1 9 7 0  and 
1 9 7 1 .  

The f i g u r e s  i n  bracke ts  show t h e  number of  ch i ld ren  included i n  t h e  t o t a l s  
which they f o l l o w ,  where t h i s  i s  known. 

Complete comparison between t h e  two s e t s  of  years  i s  no t  poss ib l e ,  as i n  t h e  
e a r l i e r  t h r e e  years  t h e  f i g u r e s  were not  broken down t o  t h e  same ex ten t  
as i n  1968  t o  1 9 7 1 .  

Report t o  t h e  Secre ta ry  
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