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THE LAW COMMISSION 

SECOND PROGRAMME - ITEM X I X  

FAMILY LAW 

WORKING PAPER NO. 53 

MATRIMONIAL PROCEEDINGS I N  MAGISTRATES' COURTS 

1. In  December 1970 t h e  Home Sec re t a ry  i n v i t e d  t h e  Law 
Commission, i n  t h e  course  of i t s  work under I t e m  X I X  of i t s  
Second Programme ( t h e  reform and c o d i f i c a t i o n  of fami ly  law) , 
t o  consider :  

(a) what changes i n  t h e  matr imonial  law 
adminis tered by t h e  m a g i s t r a t e s '  c o u r t s  
may be d e s i r a b l e  as  a r e s u l t  of t h e  
coming i n t o  opera t ion  of  t h e  Divorce 
Reform A c t  1969 and t h e  Matrimonial 
Proceedings and Proper ty  A c t  1970 ,  and 

(b)  any o t h e r  changes t h a t  may appear t o  b e  
c a l l e d  f o r  i n  r e l a t e d  l e g i s l a t i o n  i n  
order  t o  avoid t h e  c r e a t i o n  of anomalies.  

Accordingly i n  January 1 9 7 1  t h e  Law Commission set up a small  
Working Par ty ,  p res ided  over by M r .  (now Lord) J u s t i c e  Scarman, 
then  our  chairman, and comprising r e p r e s e n t a t i v e s  of  t he  Law 
Commission and t h e  Home Office ,  t o  consider  t h e s e  ma t t e r s  with 
a view t o  formula t ing  proposals  f o r  any l e g i s l a t i o n  t h a t  may 
prove necessary.  I 

iii 



2. The Working Party c o n s i s t e d  of :  

Chairman: S i r  Les l i e  Scarman 
Members: M r .  L.C.B. Gower 

Lady Johnston 
M r .  D. Tols toy ,  Q.C. 

M r .  Homfray Cooper 
M r .  R.L. Jones 

1 M r .  R.W. Mott 
M r .  J. Nursaw 
M r .  H.W. Wollaston ) 

) 

Law Commissioner 
) 
) Law Commission s t a f f  
1 
1 
1 
) 

1 
) Home Office 

2 1  

M r .  C.J.  Tra in  (Home Off ice)  a c t e d  as s e c r e t a r y  u n t i l  August 
1972 when h i s  p l ace  was taken by M r .  P.C. Edwards (Home 
O f f i c e ) .  

3. The Law Commission i s  most g r a t e f u l  t o  t h e  Working 
Pa r ty  and t o  i ts  hard-working s e c r e t a r i e s  f o r  preparing t h e  
c o n s u l t a t i v e  document which w e  now publ ish.  Th i s  Working 
Paper does n o t  necessa r i ly  r e f l e c t  t h e  views of  t h e  Home 
Secre ta ry  o r  of  t h e  Law Commission; it sets o u t  t h e  provi- 
s i o n a l  conclus ions  of t h e  Working Party on t h e  quest ions 
r e f e r r e d  t o  them by t h e  Law Commission. It is  now being 
c i r c u l a t e d  by t h e  Law Commission wi th  a view t o  e l i c i t i n g  
comment and cri t icism on those  conclusions.  Comments and 
criticism should  be s e n t  b e f o r e  t h e  end of March 1974 to: 

A. Akbar, 
Law Commission, 
Conquest House, 
37-38 John S t r e e t ,  
Theobalds Road, 
London W C l N  2BQ. 
( T e l :  01-242 0861, EX: 50 ) .  

1. M r .  Mott res igned  i n  March 1973 on t r a n s f e r  t o  o ther  work. 
2. M r .  Nursaw resigned i n  t h e  autumn of 1972 on t r a n s f e r  t o  

o the r  work; he was succeeded by M r .  H.W. Wollaston. 
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PART I 

INTRODUCTION 

THE TERMS O F  REFERENCE 

1. In t h e  last few years  there have been s i g n i f i c a n t  
reforms i n  t h e  law r e l a t i n g  t o  d ivo rce .  The Divorce Reform 
A c t  1 9 6 9  has in t roduced  as  t h e  s o l e  ground of d ivo rce  t h a t  
t h e  marriage has broken down i r r e t r i e v a b l y .  I n  1970 the  
Matrimonial Proceedings and P rope r ty  A c t 2  extended i n  many 
ways t h e  powers of t h e  cour t  on d ivo rce ,  n u l l i t y  o r  j u d i c i a l  
s epa ra t ion  t o  o r d e r  f i n a n c i a l  p rov i s ion  f o r  e i t h e r  spouse 
and f o r  t h e  c h i l d r e n ;  such p r o v i s i o n  can inc lude  a t r a n s f e r  
of proper ty  from one spouse t o  ano the r  o r  t o  a c h i l d .  These 
reforms i n  t h e  d ivo rce  law have had two consequences f o r  t h e  
family j u r i s d i c t i o n  of t h e  m a g i s t r a t e s .  The f i r s t  i s  t h a t  
under t h e  Matrimonial Proceedings (Magistrates '  Courts)  Act 
1 9 6 0  t h e  m a g i s t r a t e s  continue t o  exe rc i se  t h e i r  powers t o  
award matrimonial  and f i n a n c i a l  r e l i e f  upon a ground, viz .  
t h e  commission of a matrimonial o f f e n c e ,  which h a s  been super- 
seded i n  t h e  d ivo rce  law by t h e  ground of i r r e t r i e v a b l e  break- 
down. The second is  t h a t  t h e r e  i s  now an even wider  d i s p a r i t y  
between t h e  powers of t h e  m a g i s t r a t e s  e x e r c i s i n g  t h e i r  family 
j u r i s d i c t i o n  t o  make provis ion f o r  t h e  needs of separated 
spouses and t h e i r  ch i ld ren  and t h o s e  of t h e  d i v o r c e  court .  

1 

3 

4 

1. 1969  c. 55, h e r e a f t e r  r e f e r r e d  t o  as  " t h e  1 9 6 9  Act". 
2. 1970 c. 45, h e r e a f t e r  r e f e r r e d  t o  a s  " t h e  1970 Act". 
3 .  1960 c. 4 8 ,  h e r e a f t e r  r e f e r r e d  t o  as  " t h e  1 9 6 0  Act". 
4. The express ion  "divorce c o u r t "  i s  not a t e r m  of a r t  i n  

matrimonial  law, bu t  s i n c e  1 9 6 7  t h e  county c o u r t s  as 
w e l l  a s  t h e  High Court have had a j u r i s d i c t i o n  i n  matri-  
monial m a t t e r s  and w e  have thought  it a p p r o p r i a t e  t o  use 
t h e  express ion  t o  r e f e r  t o  t h e  cour t s  which have j u r i s -  
d i c t i o n  i n  d ivo rce ,  n u l l i t y  o r  j u d i c i a l  s epa ra t ion .  

1 



2 .  
is  given i n  t h e  divorce cour t ,  and t h e  new powers provided 
by t h e  1970 A c t ,  be extended t o  t h e  m a g i s t r a t e s '  matrimonial 
j u r i s d i c t i o n ?  I f  extending t h e  p r i n c i p l e  of and t h e  powers 
i n  t h e  new l e g i s l a t i o n  as  a whole would be inappropr i a t e ,  
should n o t  something be  done t o  b r i n g  the  f ami ly  law 
adminis te red  by mag i s t r a t e s  more i n t o  l i n e  w i t h  t h e  new-law 
adminis te red  i n  t h e  divorce c o u r t ?  I f  so, what can be done 
and upon what p r i n c i p l e s ?  

Should t h e  p r i n c i p l e  upon which mat r imonia l  r e l i e f  

3. A f t e r  t h e  passage i n t o  law of t h e  1 9 6 9  and 1970 Acts 
t h e s e  ques t ions  w e r e  discussed i n  Parliament and t h e  Press ,  
and a t  t h e  beginning  of 1971, upon t h e  i n v i t a t i o n  of the  
Home Sec re t a ry ,  who has m i n i s t e r i a l  r e s p o n s i b i l i t y  f o r  t h e  
law r e l a t i n g  t o  t h e  mag i s t r a t e s '  matrimonial j u r i s d i c t i o n ,  
t h e  Law Commission set up a Working Party comprising repre- 
s e n t a t i v e s  of t h e  Commission and t h e  Home O f f i c e  under t h e  
Chairmanship of M r  (now Lord) J u s t i c e  Scarman t o  undertake 
a review of t h e  matrimonial  law i n  mag i s t r a t e s '  courts .  The 
t e r m s  of r e f e r e n c e  of t h e  Working Party w e r e  t o  consider:  

( a )  what changes i n  t h e  matrimonial  l a w  
adminis te red  by mag i s t r a t e s '  c o u r t s  
may be  d e s i r a b l e  a s  a r e s u l t  of t h e  
coming i n t o  ope ra t ion  of the  Divorce 
Reform Act 1 9 6 9  and t h e  Matrimonial 
Proceedings and. P rope r ty  Act 1970,  and 

(b)  any o t h e r  changes t h a t  may appear t o  be  
c a l l e d  €or  i n  r e l a t e d  l e g i s l a t i o n  i n  
o r d e r  t o  avoid t h e  c r e a t i o n  of anomalies. 

4 .  The Working Party has concluded i ts  p re l imina ry  review 
of t h e  ma t t e r s  w i t h i n  i t s  t e r m s  of reference and publishes 
t h i s  Working Paper f o r  the  purpose of consu l t a t ion .  In 
conformity wi th  Law Commission p r a c t i c e ,  it is  c i r c u l a t e d  
f o r  comment and c r i t i c i s m  and is  n o t  t o  be t r e a t e d  as repre- 
s e n t i n g  any concluded views. Its recommendations and proposa ls  

2 



a r e  p r o v i s i o n a l  only;  no conclusions w i l l  be a t tempted u n t i l  
c o n s u l t a t i o n  has  been completed. 

THE NATURE OF THE TASK 

5. Paragraph (a) of our terms of  re ference  r e q u i r e s  us 
t o  cons ider  t h e  t h r e e  ques t ions  t h a t  were formulated i n  
paragraph 2 of o u r  Paper; w e  a r e  also requi red  by paragraph 
(b)  t o  address  o u r  a t t e n t i o n  t o  r e l a t e d  l e g i s l a t i o n ,  such a s  
t h e  Guardianship of Minors A c t  19715 and t h e  A f f i l i a t i o n  
Proceedings A c t  19576 under which t h e  m a g i s t r a t e s  can 
e x e r c i s e  j u r i s d i c t i o n  over c h i l d r e n  i n  a family s e t t i n g .  A r e  

changes needed i n  t h e s e  s t a t u t e s  so as t o  b r i n g  them i n t o  
l i n e  wi th  whatever changes are proposed f o r  t h e  1960 Act? 

6. Two e v e n t s  which have occurred  s ince  w e  began our work 
have inf luenced  our  thinking.  I n  "Separated Spouses" 
Professor  McGregor, M r  Louis Blom-Cooper and M r  Col in  Gibson 
publ ished t h e i r  s tudy  of t h e  m a g i s t r a t e s '  matr imonial  j u r i s -  
d i c t i o n .  W e  have made much use  of t h e  evidence c o l l e c t e d  by 
them. Their  s tudy  has  provided v a l u a b l e  evidence about t h e  
m a g i s t r a t e s  I matrimonial  j u r i s d i c t i o n  and, a lmost  f o r  t h e  
f i r s t  time i n  t h i s  f i e l d ,  it has made it p o s s i b l e  f o r  views 
t o  be  formed upon t h e  b a s i s  of s c i e n t i f i c a l l y  c o l l e c t e d  
m a t e r i a l  r a t h e r  than  upon t h e  b a s i s  of opinion,  however e x p e r t  
t h a t  might be. The second event  w a s  t h e  s e t t i n g  up by t h e  
Law Commission i n  August 1 9 7 1  of a Working P a r t y  t o  consider 
t h e  j u r i s d i c t i o n  of cour t s  which d e a l  with fami ly  matters 
below t h e  l e v e l  of  t h e  High Court .  W e  have thought  it prudent  
t o  bear  i n  mind t h e  p o s s i b i l i t y  t h a t  i n  t h e  n o t  t o o  d i s t a n t  
f u t u r e  t h e r e  may be  introduced a "family cour t"  which dea ls  
wi th  a l l  family m a t t e r s .  W e  a r e ,  t h e r e f o r e ,  a t t e m p t i n g . t o  

I 

5. 1 9 7 1  c. 3 .  
6. 1957 c. 55. 
7. Separated Spouses: A s tudy  of t h e  Matrimonial  J u r i s d i c t i o n  

of Magis t ra tes '  Courts by O.R.,McGregor, Louis  Blorn-Cooper 
and Colin Gibson, publ ished by Duckworth i n  1970. 
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formulate proposa ls  f o r  a reformed law which, wh i l e  it 
could be app l i ed  wi th in  t h e  c o n t e x t  of t h e  p r e s e n t  j u r i s -  
d i t i o n a l  framework, would a l s o  be  s u i t e d  t o  a u n i f i e d  system 
of family c o u r t s  t o  which a l l  f ami ly  problems r e q u i r i n g  
ad jud ica t ion  would be brought. 

THE DEVELOPMENT OF THE MAGISTRATES' MATRIMONIAL J U R I S D I C T I O N  

7. The Matrimonial Causes A c t  1 8 5 7  e s t a b l i s h e d  a s e c u l a r  
c o u r t  t o  hea r  and determine matrimonial  causes.  Named " the  
Court f o r  Divorce and Matrimonial Causes", it was empowered 
t o  d i s s o l v e  marr iages  (a  power prev ious ly  e x e r c i s a b l e  only 
by A c t  of Par l iament)  and t o  g r a n t  j u d i c i a l  s e p a r a t i o n  ( a  
remedy p rev ious ly  a v a i l a b l e  on ly  i n  t h e  e c c l e s i a s t i c a l  
c o u r t s ) .  The remedies provided i n  t h e  1 8 5 7  A c t  (divorce,  
j u d i c i a l  s e p a r a t i o n ,  n u l l i t y  and r e s t i t u t i o n  of conjugal 
r i g h t s )  d e a l t  w i th  breakdown of marriage b u t  had l i t t l e  o r  
no relevance save i n  t h e  con tex t  of breakdown induced by 
gr ievous matrimonial  offence,  and t h e  Act made no  provis ion,  
except  i n  one r e s p e c t ,  f o r  t h e  e x e r c i s e  of any matrimonial 
j u r i s d i c t i o n  by mag i s t r a t e s .  The provis ion it d i d  make was 
r e a l l y  d i r e c t e d  towards a s i t u a t i o n  of i r r e t r i e v a b l e  break- 
down - t h e  " p r o t e c t i o n  order"  which mag i s t r a t e s  were empowered 
t o  make t o  p r o t e c t  "any money o r  property [ a  d e s e r t e d  wife] 
may acqu i re  by h e r  lawful industry ' '  o r  o therwise  against  t h e  
claims of h e r  husband and h i s  c r e d i t o r s .  

a 

a. The 1857 Act was of very l i t t l e  value t o  anyone o u t s i d e  
t h e  p rope r t i ed  c l a s s e s .  The g r e a t  major i ty  of wives whom 
t h e i r  husbands abandoned o r  ma l t r ea t ed  had t o  make do with 
such r e l i e f  a s  t hey  could f i n d  i n  t h e  poor law o r  the c r imina l  
law. The f i r s t  h e l p  t o  t h e  i l l - t r e a t e d  woman was given by 

s e c t i o n  4 of t h e  Matrimonial Causes A c t  1 8 7 8  , which brought 
t oge the r  t h e  s t r a n d s  of t h e  c r i m i n a l  and t h e  poor law f o r  h e r  

9 

a. 1 8 5 7  C. 85. 

9.  1 8 7 8  C. 19. 
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b e n e f i t .  It provided t h a t ,  i f  a husband was convic ted  
summarily o r  o therwise  of an aggrava ted  a s s a u l t  upon h i s  
w i fe ,  t h e  c o u r t  or mag i s t r a t e  b e f o r e  whom he w a s  convicted,  
i f  s a t i s f i e d  t h a t  t h e  w i f e ' s  f u t u r e  s a f e t y  was i n  p e r i l ,  
should have power t o  order  t h a t  s h e  should no longe r  be 
bound t o  cohab i t  w i th  h e r  husband (such order  t o  have the 
f o r c e  and e f f e c t  i n  a l l  r e s p e c t s  o f  a decree of j u d i c i a l  
s epa ra t ion  on t h e  grounds of c r u e l t y ) .  The o r d e r  might 
f u r t h e r  provide  fo r : -  

(i) t h e  husband t o  pay t h e  wife  weekly 
maintenance, and 

(ii) t h e  l e g a l  custody of any ch i ld ren  
under 10 t o  be given t o  t h e  wife. 

9. The 1878 A c t  was followed by a wider r a n g i n g  refoxm 
i n  1886, when t h e  Married Women (Maintenance i n  Case of 
Deser t ion)  Actlo gave a more d i r e c t  and economically Useful 
remedy t o  wives. Under t h i s  A c t  i f  a married woman could 
e s t a b l i s h  t h a t  h e r  husband was able t o  support  h e r  and h i s  
ch i ld ren  bu t  had refused o r  n e g l e c t e d  t o  do so and had 
d e s e r t e d  h e r ,  a mag i s t r a t e s '  c o u r t  could award h e r  maintenance 
of up t o  E2 a week. Powers under t h e  1878 A c t  were unaffected.  
The Summary J u r i s d i c t i o n  (Married Women) A c t  1895'l gave 
m a g i s t r a t e s '  c o u r t s  t h e i r  g e n e r a l  matrimonial j u r i s d i c t i o n .  
I t  repealed s e c t i o n  4 of t h e  1878 Act and t h e  whole of t h e  1886 
bct, r ep lac ing  t h e i r  l imi t ed  p r o v i s i o n s  by a g e n e r a l  code of 
matrimonial  r e l i e f  ava i l ab le  t o  married women ( b u t  not men) i n  
c o u r t s  of summary j u r i s d i c t i o n .  In  b r i e f ,  t h e  grounds upon 
which a wife could  apply t o  a m a g i s t r a t e s '  c o u r t  were t h a t  h e r  
husband had been convicted of v io l ence  to h e r ,  t h a t  her  husband 
had dese r t ed  h e r ,  t h a t  her  husband had been p e r s i s t e n t l y  c r u e l  

10. 1886 c. 52. 
11. 1895 c. 39. 
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t o  he r ,  o r  t h a t  h e r  husband had w i l f u l l y  n e g l e c t e d  t o  provide 
reasonable  maintenance f o r  h e r  and h e r  i n f a n t  ch i ldren .  The 
mag i s t r a t e s  could make a non-cohabi ta t ion o r d e r ,  o rder  pay- 
ment of maintenance of up t o  E 2  a week, and g r a n t  t he  wife 
custody of a c h i l d  under t h e  age of 16. The w i f e ' s  adul te ry ,  
un le s s  condoned, connived a t  o r  conduced t o ,  w a s  a bar  t o  an 
o r d e r  i n  h e r  favour .  

10. The 1895 A c t  was a major advance. While following 
t h e  1886 A c t  i n  a l lowing maintenance orders  t o  b e  made with- 
o u t  t h e  cour t  a l s o  having t o  make a non-cohabi ta t ion order ,  
it empowered mag i s t r a t e s  t o  o r d e r  t h e  payment of  a weekly 
sum of money where t h e  husband's on ly  offence w a s  "wilful  
n e g l e c t  t o  provide  reasonable  maintenance". Thus , it con- 
s t i t u t e d  a code of  matrimonial  r e l i e f  designed t o  dea l  with 
t h e  s i t u a t i o n  where matrimonial  breakdown had occurred but  
w a s  no t  i r r e t r i e v a b l e ,  and t o  provide  r e l i e f  b e f o r e  it 
became i r r e t r i e v a b l e .  This code remained t h e  b a s i s  of t h e  
mag i s t r a t e s '  l a w  u n t i l  1960. The Licensing A c t  190212 added 
h a b i t u a l  drunkenness by e i t h e r  spouse as a ground f o r  an 
order .  The Married Women (Maintenance) Act 192013 corrected 
t h e  anomaly t h a t  no money could b e  ordered f o r  t h e  support  
of a c h i l d  i n  t h e  w i f e ' s  custody by making p o s s i b l e  an order  
f o r  10s. a week. The Summary J u r i s d i c t i o n  (Separa t ion  and 
Maintenance) A c t  192514 added t o  t h e  grounds f o r  an order ,  
t h a t  t h e  husband w a s  g u i l t y  of p e r s i s t e n t  c r u e l t y  t o  the  
c h i l d r e n ,  t h a t  he  i n s i s t e d  on having sexual  i n t e r c o u r s e  
whi le  knowingly s u f f e r i n g  from a venerea l  d i s e a s e ,  t h a t  he 
was fo rc ing  h i s  w i f e  t o  engage i n  p r o s t i t u t i o n ,  o r  t h a t  he  

w a s  a drug add ic t .  The Matrimonial  Causes Act 193715 not 

12.  1902 c. 28. 
13. 1920 c. 63. 
1 4 .  1925 c. 51. 
15. 1937 c. 57. 
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only added t o  t h e  grounds f o r  an o r d e r  t h a t  of a d u l t e r y ,  
b u t  introduced t h e  s i g n i f i c a n t  p r o v i s i o n  t h a t  a husband 
( a s  w e l l  a s  be ing  a b l e  t o  apply f o r  an order on t h e  grounds 
of h i s  w i f e ' s  h a b i t u a l  drunkenness) could apply f o r  an 
orde r  i f  h i s  w i fe  committed a d u l t e r y .  The 1 9 6 0  A c t ,  which 
w e  s h a l l  be cons ide r ing  i n  d e t a i l ,  attempted t o  r a t i o n a l i s e  
and modernise t h e  law i n  t h e  l i g h t  of t h e  recommendations of 
t h e  Morton Commission on Marriage and Divorce16 and of the  
Ar th ian  Davies Committee.17 
Act made r e l i e f  gene ra l ly  a v a i l a b l e  t o  husbands as w e l l  as  
wives (though t h e  husband had t o  prove impairment of earning 
capac i ty  t o  o b t a i n  a money o r d e r )  and gave power t o  make 
o r d e r s  provid ing  f o r  t h e  custody and support  of ch i ld ren ,  
even when t h e  w i f e  (o r  husband) f a i l e d  t o  prove h e r  (or  h i s )  
ground of complaint. 

The major advance w a s  t h a t  t h e  

11. Over t h e  y e a r s  Parliament has  r a i s e d  t h e  l i m i t s  of 
f i n a n c i a l  r e l i e f  t h a t  t h e  m a g i s t r a t e s  can o r d e r  ( t h e r e  has 
never been a l i m i t  on t h e  powers of t h e  divorce c o u r t  i n  
t h i s  r e s p e c t ) .  An upper l i m i t  o f  E 2  f o r  a w i fe  was fixed 
by t h e  1895 A c t  and of 10s. f o r  a c h i l d  by t h e  1 9 2 0  Act. 
These l i m i t s  p e r s i s t e d  u n t i l  1949,  when the  Marr ied  Women 
(Maintenance) Act1' s u b s t i t u t e d  E5 as t h e  w i f e ' s  maximum 

weekly maintenance and 30s. a s  t h e  c h i l d ' s .  The 1960 Act 
r a i s e d  t h e  l i m i t s  t o  €7  10s. a week f o r  t h e  spouse  and t o  
E 2  10s. f o r  a c h i l d .  F i n a l l y ,  t h e  Maintenance Orders Act 
196819, on t h e  recommendation of t h e  Departmental Committee 
on S t a t u t o r y  Maintenance L i m i t s " ,  abol ished t h e  upper 
l i m i t  f o r  t h e  maintenance of bo th  spouse and c h i l d .  

16 .  (1956) Cmd. 9678. 
17.  ( 1 9 5 9 )  C m d .  638. 
18. 1 9 4 9  C. 99.  

19.  1968 c. 36. 
20. (1968) Cmnd. 3587. 
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12. There have been other developments in this juris- 
diction since 1895. Magistrates have acquired a social 
responsibility for the welfare of spouses and their children, 
which though implicit in the earlier legislation, they were 
not given the facilities to meet. The main impetus to the 
development of the social service role of the magistrates 
in matrimonial matters came from the recommendations of the 
Departmental Committee on the Social Services in Courts of 
Summary Jurisdiction (the Harris Committee) ,21 which were 
given effect in the Summary Procedure (Domestic Proceedings) 
Act 1937.22 
the family jurisdiction of the magistrates was confirmed, 
thus making available to the courts skilled case workers, 
social investigators and conciliators. Associated with the 
formal introduction of the investigative and conciliatory 
functions of the probation service into the family business 
of the magistrates were other changes in the nature and pro- 
cedure of the courts. "Domgstic proceedings'' are now 
governed by sections 56-62 of the Magistrates' Courts Act 
1952,23 which, amongst other things, provide that the court 
shall be composed of not more than three magistrates includ- 
ing, wherever possible, both a man and a woman. The business 
should be taken separately from the criminal work of the 
court, the general public is excluded from the court, and 
only a restricted press report is permitted. 

The association of the probation serviee with 

ROLE OF THE MAGISTRATES' COURTS UNDER THE PRESENT LAW 

13. 
for a matrimonial offence proved, to make a matrimonial order 

The 1960 Act24 enables the court, on finding a complaint 

21. (1936) cmd. 5122. 
22. 1937 c. 58. 
23. 1952 c. 55. 
24. For convenience an account of the provisions of the Act 

is given in Appendix 1. 
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con ta in ing  any one o r  more of t h e  fol lowing provis ions : -  

a p rov i s ion  t h a t  e i t h e r  spouse s h a l l  
no longer  be bound t o  cohab i t  with t h e  
o t h e r  (which p rov i s ion  wh i l e  i n  f o r c e  
has t h e  e f f e c t  i n  a l l  r e s p e c t s  of a d e c r e e  
of j u d i c i a l  s e p a r a t i o n )  ; 

a p rov i s ion  f o r  t h e  husband t o  make r e g u l a r  
weekly payments t o  t h e  wife;  

a p rov i s ion  f o r  t h e  w i f e  t o  make r e g u l a r  
weekly payments t o  t h e  husband i n  circum- 
s t a n c e s  where t h e  husband's earning 
c a p a c i t y  i s  impaired through age, i l l n e s s  
o r  d i s a b i l i t y  of mind o r  body; 

a p rov i s ion  f o r  t h e  l e g a l  custody of any 
c h i l d  of t h e  family who is under t h e  
age of 16;  

i n  excep t iona l  c i rcumstances,  a p r o v i s i o n  
committing t h e  ca re  o f  t h e  ch i ld  t o  a 
s p e c i f i e d  l o c a l  a u t h o r i t y :  

i n  excep t iona l  c i rcumstances ,  a p r o v i s i o n  
t h a t  t h e  c h i l d  should be  under t h e  super -  
v i s i o n  of a probat ion o f f i c e r  o r  of a 
s p e c i f i e d  l o c a l  a u t h o r i t y ;  

a p rov i s ion  f o r  access  t o  any c h i l d  o f  
t h e  fami ly  by e i t h e r  of t h e  p a r t i e s  o r  by 
any o t h e r  person who is  t h e  parent  of t h e  
c h i l d ;  o r  

a p rov i s ion  f o r  e i t h e r  o r  both of t h e  p a r t i e s  
t o  make r e g u l a r  weekly payments f o r  t h e  
maintenance of any c h i l d  of the f ami ly  t o  
c e r t a i n  s p e c i f i e d  persons .  

The c o u r t ' s  powers wi th  r e spec t  t o  ch i ld ren  may be  exercised 
even though it f i n d s  t h a t  no mat r imonia l  offence has  occurred. 
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Resumption of  cohab i t a t ion  t e r m i n a t e s  orders ,  except  with 
regard  t o  ch i ld ren .  The a p p l i c a n t ' s  adu l t e ry  a t  any t i m e  
is a b a r . t o  t h e  r e c e i p t  of maintenance, un le s s  such adul te ry  
w a s  condoned, connived a t  o r  conduced to .  

14 .  Sec t ions  59 and 60 of t h e  Magis t ra tes '  Courts  Act 
1952 recognise  t h a t  t h e  cour t  may th ink  it r i g h t  t o  cons ider  
t h e  p o s s i b i l i t y  of r e c o n c i l i a t i o n .  Although t h e  s t a t u t e  
does not  go so f a r  a s  t o  p l ace  a duty  upon t h e  cour t ,  t h e  

p r a c t i c e  i n  many cour t s  i s  t o  cons ide r  t he  p o s s i b i l i t y  of 
r e c o n c i l i a t i o n  b e f o r e  t h e  i s s u e  of  a summons, and t o  adjourn 
t h e  case i f  t h e  p o s s i b i l i t y  emerges during t h e  hear ing.  

15. The mag i s t r a t e s  can r e f u s e  t o  make a matr imonial  o r d e r  
i f  they cons ide r  t h a t  t h e  case  would be more convenient ly  
d e a l t  with by t h e  High Court. Moreover, where divorce pro- 
ceedings have begun i n  t h e  county cour t  o r  High Court, a 
mag i s t r a t e s '  c o u r t  maintenance o r d e r  t h a t  i s  a l r eady  i n  
ex i s t ence  may be discharged by t h e  cour t  h e a r i n g  t h e  d ivorce  
proceedings.  The j u r i s d i c t i o n s  are a l s o  i n t e r l i n k e d  f o r  
enforcement purposes ,  s i n c e  under P a r t  I of t h e  Maintenance 
Orders Act 1958 a divorce c o u r t  o rde r  can be r e g i s t e r e d - f o r  
enforcement i n  a mag i s t r a t e s '  c o u r t  and v<ce v e r s a .  When a 
diriorce cour t  o rde r  i s  r e g i s t e r e d  i n  a m a g i s t r a t e s '  cour t ,  
t h e  mag i s t r a t e s  have power t o  vary  t h a t  order .  

16 .  Under t h e  Guardianship of  Minors Act 1971 (now extended 
by t h e  Guardianship Act 1973) t h e  custody of a c h i l d  can be 
awarded t o  one of  i t s  parents ,  and, i f  custody i s  awarded t o  
t h e  mother, t h e  f a t h e r  can be ordered  t o  pay h e r  maintenance 
f o r  t h e  ch i ld .  It i s  thus p o s s i b l e  under t h i s  A c t  f o r  a w i f e  
who has h e r s e l f  committed a matr imonial  o f f ence  t o  obtain 
maintenance f o r  t h e  ch i ldren  w i t h o u t  t he  h i s t o r y  of t he  m a t r i -  
monial breakdown being paraded b e f o r e  the  cour t s .  

11. To sum up, t h e  main f e a t u r e s  of t h e  mag i s t r a t e s '  r o l e  
under t h e  p r e s e n t  law a r e  t h e i r  powers ( a )  t o  award t o  t h e  
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p a r t i e s  t o  a marr iage  which has broken down t o  t h e  e x t e n t  
t h a t  cohab i t a t ion  has  ceased o r ,  i n  t h e  opinion of t h e  
c o u r t ,  can j u s t i f i a b l y  cease,  r e l i e f  t o  one p a r t y  from having 
t o  l i v e  with t h e  o t h e r ,  (b) t o  award maintenance, and (c) t o  
in t e rvene  f o r  t h e  we l fa re  of t h e  c h i l d r e n  who a r e  involved 
i n  matrimonial  breakdown. The law a l s o  recognises  t h a t  the  
c o u r t s  may have a p a r t  t o  play i n  r e c o n c i l i a t i o n .  

THE SOCIAL CHARACTERISTICS OF THOSE WHO USE THE MAGISTRATES' 
COURTS 

18. Since 1959 t h e  number of a p p l i c a t i o n s  f o r  matrimonial 
o r d e r s  has inc reased  from about 24,500 t o  28,000 i n  1971. 
The number of o r d e r s  granted has  shown an i n c r e a s e  from 
13,358 i n  1959 t o  19,483 i n  1971. The number of o r d e r s  applied 
f o r  and grantedunder t h e  Guardianship l e g i s l a t i o n  s i n c e  the 
1 9 6 0  A c t  came i n t o  f o r c e  has i n c r e a s e d  from an annua l  average 
of j u s t  over 5,000 and about 4,500 r e s p e c t i v e l y  t o  6,365 and 
5,343 r e s p e c t i v e l y  i n  1971 .  Research conducted by t h e  Law 
Research Unit a t  Bedford College sugges t s  t h a t  t h e  people who 
use t h e  m a g i s t r a t e s '  cou r t s  come t o  a g r e a t  e x t e n t  from the  
t h r e e  lowest socio-economic c l a s s e s ,  t h e  lowest economic c l a s s  
predominating. 
c o u r t s  a r e  a r e p r e s e n t a t i v e  c ros s - sec t ion  of s o c i e t y  ( the 
i n t r o d u c t i o n  of l e g a l  a i d  f o r  t h i s  purpose s i n c e  1950 and t h e  
i n c r e a s e  i n  i t s  a v a i l a b i l i t y  i n  1 9 6 1  have brought t h i s  abou t ) ,  
it seems t h a t  t h e  upper and middle c l a s s e s  have n o t  t o  any 
g r e a t  e x t e n t  had r ecour se  t o  t h e  mag i s t r a t e s  t o  o b t a i n  r e l i e f  
f o r  t h e  breakdown of t h e i r  marr iages  before  they p e t i t i o n  f o r  
divorce.  It was found t h a t  of t h o s e  wi th  dec rees  o f  divorce 
only about 30 p e r  c e n t  had p rev ious ly  had m a g i s t r a t e s '  orders.  
The Bedford Col lege  team repor t ed  t h a t  they found it d i f f i c u l t  
t o  e s t i m a t e  what percentage  of t h o s e  whQ Obtain mag i s t r a t e s '  
o r d e r s  go on t o  o b t a i n  decrees  of d ivo rce ,  bu t  t h e y  put i t  a t  
about 50 pe r  cen t .  They found no c l o s e  c o r r e l a t i o n  between 
t h e  grounds used f o r  ob ta in ing  a matrimonial  o r d e r  i n  the  
m a g i s t r a t e s '  c o u r t s  and t h e  grounds f o r  ob ta in ing  a subsequent 
divorce.  

Although those who r e s o r t  t o  t h e  d ivo rce  
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19. The m a t e r i a l  i n  "Separated Spouses1' a l l ows  t h e  broad 
conclusions t o  be  drawn t h a t  t h e  matrimonial j u r i s d i c t i o n  
of t h e  m a g i s t r a t e s '  cou r t s  is r e s o r t e d  t o  by t h e  poorer 
s e c t i o n s  of s o c i e t y  f o r  t h e  purpose of o b t a i n i n g  f i n a n c i a l  
and, i n  some c a s e s ,  o the r  k inds  o f  r e l i e f  when t h e i r  marr iages  
have broken down, b u t  f i rm  i n f e r e n c e s  cannot b e  drawn about 
t h e  permanence of such breakdown. Resort t o  t h e  mag i s t r a t e s  
is followed by d ivo rce  i n  about h a l f  the  c a s e s ,  b u t  even i n  
those  cases  t h e  p o s s i b i l i t y  of a subsequent d i v o r c e  may w e l l  
n o t  be i n  t h e  a p p l i c a n t ' s  mind when r e l i e f  is  f i r s t  appl ied 
f o r  from t h e  mag i s t r a t e s .  

CONCLUSION 

20. This o u t l i n e  of t h e  h i s t o r y  and p r i n c i p a l  f ea tu re s  of 
t h e  mag i s t r a t e s '  matrimonial  j u r i s d i c t i o n  s u p p o r t s  the  view 
t h a t  it has tended  t o  develop i n  i s o l a t i o n  from t h e  High 
Court  divorce j u r i s d i c t i o n .  I n  p r a c t i c e ,  t h e r e  a r e  two 
d i s t i n c t  systems i n  operat ion s i d e  by s ide.  The matrimonial 
j u r i s d i c t i o n  of t h e  mag i s t r a t e s  is  used mainly by the  poorer 
s e c t i o n s  of t h e  community, whereas t h e  w e a l t h i e r  and b e t t e r  
educated people ,  i f  they cannot r e s o l v e  t h e i r  d i f f i c u l t i e s  
o u t  of c o u r t ,  as many of them do, proceed through the d ivo rce  
cour t .  The d ive rgen t  development of the  two j u r i s d i c t i o n s  
has  encouraged anomaly and incons i s t ency .  It  i s  understand- 
a b l e ,  t h e r e f o r e  , t h a t  t h e r e  should  a r i s e  p r e s s u r e  f o r  t h e i r  
i n t e g r a t i o n .  How t o  modernise and r a t i o n a l i s e  t h e  two j u r i s -  
d i c t i o n s  so t h a t  a f u l l  range of r e l i e f  i s  e f f e c t u a l l y  a v a i l -  
able t o  a l l  who need it is t h e  under ly ing  s o c i a l  problem which 
ou r  p r o v i s i o n a l  proposals  a r e  des igned  t o  h e l p  solve.  

21. W e  see it t h e r e f o r e ,  a s  w i t h i n  our terms of reference 
t o  de f ine  w i t h i n  t h e  o v e r a l l  c o n t e x t  of t h e  powers of cour t s  
w i th  matrimonial  j u r i s d i c t i o n ,  t h e  r o l e  of t h e  mag i s t r a t e s '  
c o u r t s  i n  d e a l i n g  with t h e  problems t h a t  a r i s e  on the  break- 
down of marriage.  Accordingly, w e  propose t o  consider  t h e  

p r i n c i p l e  and o b j e c t i v e s  of t h e  r e c e n t  divorce l e g i s l a t i o n  

1 2  



and aga ins t  t h a t  background t o  formula te  what should ,  we 
p rov i s iona l ly  sugges t ,  be t h e  p r i n c i p l e  and o b j e c t i v e s  of 
t h e  mag i s t r a t e s '  matrimonial  l a w .  

PART I1 

THE PROVISION OF FINANCIAL RELIEF 

THE DIVORCE RFFORM ACT 1969 AND THE MATRIMONIAL PROCEEDINGS 
AND PROPERTY ACT 1 9 7 0  

22. 

d i s s o l u t i o n  of t h e  marriage,  and r e l i e f  of o t h e r  k inds ,  
i nc lud ing  f i n a n c i a l  r e l i e f ,  t o  t h e  p a r t i e s  t o  a marr iage 
which has  i r r e t r i e v a b l y  broken down. (The 1969 A c t  a l so  
a f f o r d s  r e l i e f  by way of a decree  of  j u d i c i a l  s epa ra t ion .  
Such a decree does n o t  d i s so lve  t h e  marriage bond, and t h e  
c o u r t  i s  no t  concerned with whether o r  not  t h e  marr iage has 
i r r e t r i e v a b l y  broken down, b u t  i n  p r a c t i c e  p a r t i e s  seldom 
apply f o r  t h i s  r e l i e f  a s  a temporary remedy; indeed  they 
r a r e l y  apply f o r  it a t  W e  consider  t h a t ,  f o r  present  
purposes ,  decrees  of divorce and of  j u d i c i a l  s e p a r a t i o n  can 
b e  regarded a s  a lmost  always concerned with s i t u a t i o n s  of 
i r r e t r i e v a b l e  breakdown.) "The o b j e c t i v e s  of a good divorce 
l a w  should inc lude  (a) support  of marriages which have a 
chance of s u r v i v a l ,  and (b) a d e c e n t  b u r i a l  w i t h  a minimum of  
embarrassment, humi l i a t ion  and b i t t e r n e s s  of t h o s e  t h a t  a r e  
indub i t ab ly  dead" .27 
t h a t  even a t  t h i s  la te  s t age  i n  a marr iage ' s  l i f e  it may be 
p o s s i b l e  t o  b r i n g  t h e  pa r tne r s  t o g e t h e r  again,  and sec t ion  3 

The 1969 ana 1970 Acts25 provide  relief by way of 

The 1969 A c t  envisages t h e  p o s s i b i l i t y  

- ~ 

25. For convenience an account of  t h e  p rov i s ions  of these  A c t s  
i s  given i n  Appendix 1. The 1 9 6 9  and 1970 A c t s  have now 
been consol ida ted  i n  t h e  Matrimonial  Causes A c t  1973. 
This A c t  is n o t  y e t  i n  f o r c e ,  and we have t h e r e f o r e  thought  
it b e s t  i n  t h i s  Paper t o  r e f e r  t o  the  p r o v i s i o n s  of t h e  
1969 and 1970 A c t s ,  which w i l l  be  more f a m i l i a r  t o  
p r a c t i t i o n e r s .  

J u d i c i a l  S t a t i s t i c s  1 9 7 1  (Cmnd, 4982)) .  

of t h e  Grounds o f  Divorce:  t h e  F ie ld  o f  Cho ice ,  para. 120 .  

26. Only 2 1 1  p e t i t i o n s  were f i l e d  i n  1 9 7 1  (Table  10, C iv i l  

27. Law Commission: Law Com, No, 6; (1966)  Cmnd. 3123, Reform 
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of t h e  1 9 6 9  A c t  con ta ins  p r o v i s i o n s  designed t o  secure t h a t  
t h e  p o s s i b i l i t y  of r e c o n c i l i a t i o n  has  a t  l e a s t  been considered. 
I f ,  however, t h e  marriage i s  ove r ,  t h e  Act is  framed i n  such 
a way as  t o  enab le  it t o  be d i s s o l v e d  i n  a manner which causes  
a s  l i t t l e  acrimony and embarrassment as  i s  p o s s i b l e  i n  t h e  
n a t u r e  of t h i n g s .  The o b j e c t i v e s  underlying t h e  1970 Act a r e  
a l s o  c l e a r :  t o  r a t i o n a l i s e  and modernise t h e  powers of t h e  
d ivo rce  c o u r t  t o  provide  f i n a n c i a l  support  f o r  t h e  spouses 
and c h i l d r e n  of broken marriages.  Where a mar r i age  has irre- 
t r i e v a b l y  bxoken down, t h e  1970 A c t  enables arrangements t o  
be made f o r  t h e  maintenance of e i t h e r  par ty  o r  t h e  chi ldren,  
f o r  t h e  t r a n s f e r  and se t t l emen t  o f  t h e  family p rope r ty  and 
f o r  t h e  custody and education of t h e  chi ldren.  

23. The 1970 A c t  a l s o  makes a v a i l a b l e  more l i m i t e d  powers 
t o  d e a l  wi th  circumstances where a marriage is i n  d i f f i c u l t i e s  
b u t  has no t  i r r e t r i e v a b l y  broken down. Sec t ion  6 enables t h e  
c o u r t  t o  o rde r  f i n a n c i a l  suppor t  f o r  a spouse and chi ldren i f  
t h e  app l i can t  can prove w i l f u l  n e g l e c t  t o  provide  reasonable 
maintenance. This  remedy i s  used l i t t l e  more f r equen t ly  than  
j u d i c i a l  s e p a r a t i o n .  28 

PRINCIPLE AND OBJECTIVES OF THE MAGISTRATES' MATRIMONIAL LAW 

24.  There i s  a c l e a r  c o n t r a s t  between t h e  m a g i s t r a t e s '  
j u r i s d i c t i o n  and t h a t  exe rc i sed  by t h e  divorce c o u r t  under 
t h e  1969 and 1970 A c t s .  The m a g i s t r a t e s '  j u r i s d i c t i o n  is 
normally e x e r c i s e d  a t  a s t a g e  earlier than i r r e t r i e v a b l e  
breakdown and i s  n o t  concerned w i t h  change of s t a t u s .  Indeed, 
t h e  marriage may only  temporar i ly  have run i n t o  d i f f i c u l t i e s .  
There i s  evidence t h a t  many o r d e r s  made by t h e  mag i s t r a t e s  
come t o  an end because t h e  p a r t i e s  a r e  r econc i l ed .  The r o l e  
of t h e  m a g i s t r a t e s '  cou r t  i n  d e a l i n g  with those  involved i n  
matrimonial  breakdown may perhaps be i l l u s t r a t e d  by comparing 

28. There w e r e  2 4 4  a p p l i c a t i o n s  i n  1 9 7 1  ( T a b l e  10, Civ i l  
J u d i c i a l  S t a t i s t i c s  1 9 7 1  (Cmnd. 4982)) .  
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it wi th  a c a s u a l t y  c l e a r i n g  s t a t i o n .  A l l  t h e  c a s u a l t i e s  of 
marr iage  can be brought t o  t h e  m a g i s t r a t e s '  c o u r t .  Some 
a r e  c l e a r l y  mortal ;  they should go on t o  be l a i d  t o  r e s t  by 
proceedings i n  t h e  divorce cour t ;  some a r e  s e r i o u s ,  being 
more l i k e l y  than n o t  t o  end i n  f i n a l  breakdown; some however 
w i l l  respond t o  l o c a l  t reatment  and may w e l l  r e c o v e r  com- 
p l e t e l y ;  o t h e r s  a r e  t r i v i a l ,  r e q u i r i n g  no more t h a n  sympathetlc 
handl ing  and encouragement. It is  t h e  duty of t h o s e  who work 
i n  a casua l ty  c l e a r i n g  s t a t i o n  t o  g i v e  a t t e n t i o n  and i n t e r i z  
o r  s u b s t a n t i v e  t r ea tmen t  t o  a l l ,  t o  do nothing which might 
t u r n  a minor c a s e  i n t o  a major one,  and t o  r e f r a i n  from 
a t tempt ing  t o  treat  those whom t h e y  have not t h e  competence 
o r  equipment t o  t r e a t .  So t o o  t h e  mag i s t r a t e s  i n  t h e i r  matri-  
monial j u r i s d i c t i o n s .  They must look  t o  the  p o s s i b i l i t y  t h a t  
no more may be  needed than sympathy and t h e  oppor tun i ty  f o r  
r e c o n c i l i a t i o n .  But they must a l s o  have t h e  m e a n s  of t r e a t i n g  
t h e  more s e r i o u s  c a s u a l t i e s  of marr iage .  Turning away from 
t h e  language of metaphor, w e  sugges t  t h e r e f o r e  t h a t  t h e  r o l e  
of t h e  mag i s t r a t e s  - t h e  p r i n c i p l e  and o b j e c t i v e s  of t h e i r  
matrimonial  j u r i s d i c t i o n  - should  be  t o  enable them t o  i n t e r -  
vene on t h e  a p p l i c a t i o n  of e i t h e r  p a r t y  t o  a marr iage :  

(i) t o  d e a l  with family r e l a t i o n s  dur ing  a 
pe r iod  of breakdown which i s  not  n e c e s s a r i l y  
permanent o r  i r r e t r i e v a b l e  

( a )  by r e l i e v i n g  t h e  f i n a n c i a l  need 
which breakdown can br ing t o  t h e  
p a r t i e s ,  

(b) by giving such p r o t e c t i o n  t o  one 
o r  o t h e r  of t h e  p a r t i e s  as  may 
be necessary,  and 

(c) by provid ing  f o r  t h e  welfare  and 
support  of t h e  c h i l d r e n ;  and 

(ii) t o  p rese rve  t h e  marr iage  i n  e x i s t e n c e ,  where 
p o s s i b l e .  
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The subs t an t ive  l a w  and t h e  procedure adopted should be 
such as t o  enable  t h e  cour t  t o  f u l f i l  i t s  second objec t ive  
where t h i s  i s  poss ib l e ,  and i n  any case no t  t o  exacerbate  
b i t t e r n e s s  o r  t o  humi l ia te  e i t h e r  of t he  p a r t i e s .  

25. Upon t h e  b a s i s  of t h e  above formulat ion of the 
mag i s t r a t e s '  r o l e  i n  a s s i s t i n g  t h o s e  whose marr iages  a re  
i n  d i f f i c u l t i e s ,  w e  review i n  d e t a i l  i n  t h e  rest of t he  
Paper t h e  powers it would be appropr i a t e  f o r  t h e  courts  t o  
have i n  r e s p e c t  of spouses,  and i n  respec t  of ch i ld ren ,  and 
w e  propose procedura l  changes t h e  adoption of which might 
h e l p  t h e  c o u r t s  t o  ca r ry  ou t  t h e i r  work. 

ORDERS I N  RESPECT OF SPOUSES 

26. In  t h e  fol lowing paragraphs w e  dea l  w i t h  t h e  provis ion  
of f i n a n c i a l  r e l i e f .  W e  t ake  t h i s  matter f i r s t  because w e  
be l i eve  t h a t  t h e  main reason why people come t o  t h e  m a g i s t r a t e s '  
c o u r t s  when they  a r e  i n  matr imonial  d i f f i c u l t y  is t o  obta in  
an order  f o r  maintenance. Thus i n  p r a c t i c e  t h e  cour t ' s  pr imary 
func t ion  i s  t o  provide f i n a n c i a l  r e l i e f .  W e  d i scuss  later i n  
t h i s  Paper t h e  ques t ion  of whether  t h e  m a g i s t r a t e s  shou-ld a l s o  
be able t o  provide  r e l i e f  of o t h e r  kinds.  

27. I f  t h e  l a w  is t o  accord wi th  t h e  p r i n c i p l e  and o b j e c t i v e s  
which w e  have o u t l i n e d  above, t h e  subs t an t ive  l a w  and procedure 
i n  t h e  cour t  must be such t h a t  f i n a n c i a l  r e l i e f  can be o b t a i n e d  
without  exacerba t ing  t h e  matr imonial  dispute .  W e  a l so  take  
t h e  view t h a t , i n  accordance w i t h  t h e  summary cha rac t e r  of t h e  
j u r i s d i c t i o n ,  f i n a n c i a l  r e l i e f  should be cheaply and speed i ly  
a v a i l a b l e ,  through a simple and r e a d i l y  understandable  pro- 
cedure.  There are t w o  elements involved i n  achiev ing  these  
o b j e c t i v e s ,  t h e  subs t an t ive  l a w  and t h e  procedure adopted i n  
t h e  cour t s .  W e  d e a l  with t h e  subs t an t ive  l a w  i n  paragraphs 35- 
70 below. Procedura l  mat te rs  a r e  considered i n  paragraphs 
71-116. 
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28. A t  p r e s e n t ,  i n  o rde r  t o  o b t a i n  a matrimonial  order 
i n  t h e  m a g i s t r a t e s '  cou r t s  t h e  a p p l i c a n t  f o r  t h e  o rde r  mus t  
prove t h a t  t h e  respondent has committed a "matrimonial  
offence".29 
1 9 6 0  A c t  a r e ,  b r i e f l y ,  a s  follows:- 

That t h e  respondent - 

The grounds f o r  an o r d e r  i n  s e c t i o n  l(1) of t h e  

has  d e s e r t e d  t h e  a p p l i c a n t ;  

has  been g u i l t y  of p e r s i s t e n t  c r u e l t y  
t o  t h e  app l i can t  o r  t o  an i n f a n t  c h i l d  
of t h e  app l i can t  o r  an i n f a n t  c h i l d  of 
t h e  respondent who is a c h i l d  of t h e  
family ; 

has been found g u i l t y  of an a s s a u l t  
upon t h e  app l i can t  o r  o f  a sexual o r  
i ndecen t  a s s a u l t  ( o r  an attempt a t  
such an a s s a u l t )  upon an i n f a n t  c h i l d  
of t h e  app l i can t  o r  upon an i n f a n t  
c h i l d  of t h e  respondent who is  a c h i l d  
of t h e  family; 

has committed a d u l t e r y ;  

has i n s i s t e d  on having  i n t e r c o u r s e  w i t h  
t h e  a p p l i c a n t  whi le  s u f f e r i n g  from 
vene rea l  d i sease ;  

i s  f o r  t h e  t i m e  be ing  an h a b i t u a l  
drunkard o r  a drug a d d i c t ;  

be ing  t h e  husband, has  compelled h i s  w i fe  
t o  submit t o  p r o s t i t u t i o n ;  

be ing  t h e  husband, has  w i l f u l l y  neg lec t ed  
t o  provide  reasonable  maintenance f o r  t h e  
wi fe  o r  any c h i l d  of t h e  family,  o r  

be ing  t h e  wife,  has w i l f u l l y  neg lec t ed  t o  
provide  reasonable maintenance f o r  t h e  

29. It i s , t o  be  noted t h a t  t h i s  term i s  not  used  i n  the 

17 
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husband o r  any c h i l d  of the f ami ly  while 
t h e  husband was i n c a p a c i t a t e d  by age,  
i l l n e s s ,  o r  menta l  o r  physical  d i s a b i l i t y .  

29. W e  have considered whether it is  a c c e p t a b l e  o r  necessa ry  
t o  r e t a i n  t h i s  long l i s t  of matrimonial  o f f e n c e s  as grounds 
f o r  making a matrimonial  o rde r .  By reason of o u r  terms o f  
r e fe rence  w e  took a s  our s t a r t i n g  po in t  t h e  reformulated 
grounds of d ivo rce  and j u d i c i a l  s epa ra t ion  set o u t  i n  s e c t i o n s  
2 and 8 of t h e  1 9 6 9  A c t  and, f lowing  from t h e s e ,  the grounds 
f o r  making a maintenance o r d e r  under t h e  1970 A c t ;  but w e  con- 
s i d e r  t h a t  n e i t h e r  of t hese  p r o v i s i o n s  g ives  an adequate b a s i s  
f o r  reform of t h e  mag i s t r a t e s '  law. The d i v o r c e  court  exer -  
cises i t s  powers t o  make a maintenance o rde r  i n  respect  of a 
p a r t y  t o  a marr iage  p r i n c i p a l l y  on t h e  b a s i s  t h a t  it has 
terminated t h e  marriage e i t h e r  by divorce o r  by j u d i c i a l  
s epa ra t ion  o r  by a decree of n u l l i t y .  But when a matrimonial  
ca se  comes b e f o r e  t h e  m a g i s t r a t e s ,  t h e  marr iage  may not y e t  
have i r r e t r i e v a b l y  broken down and may never do so; and even  
i f  it has,  t h i s  is  usua l ly  incapab le  of proof a t  such an 
e a r l y  s tage.  Therefore ,  none of t h e  circumstances t o  t h e  
proof of whose ex i s t ence  t h e  d ivo rce  court  must give i ts  
a t t e n t i o n  i n  hea r ing  a p e t i t i o n  f o r  divorce,  j u d i c i a l  sepa- 
r a t i o n  o r  n u l l i t y  of marriage,  need n e c e s s a r i l y  e x i s t  when 
mag i s t r a t e s  are asked t o  make an order.  

30. It is t r u e  t h a t  t h e  d i v o r c e  c o u r t ' s  powers t o  order  
maintenance a r e  n o t  exc lus ive ly  confined t o  s i t u a t i o n s  i n  
which marr iage  has  i r r e t r i e v a b l y  broken down. Section 6 of 
t h e  1970 Act enab le s  a wife t o  apply  f o r  an o r d e r  on t h e  
ground t h a t  h e r  husband has w i l f u l l y  neglec ted  t o  provide 
reasonable  maintenance f o r  h e r  o r  h e r  ch i ld ren .  The divorce 
c o u r t  i s  thus  empowered t o  d e a l  w i th  s i t u a t i o n s  c lose ly  
analogous t o  those  which c o n f r o n t  t h e  m a g i s t r a t e s  i n  exer- 
c i s i n g  t h e i r  matrimonial  j u r i s d i c t i o n  under t h e  1960 Act. 
However, i n  framing our p roposa l s  f o r  reform o f  t h e  law 
adminis te red  by t h e  mag i s t r a t e s  w e  have not  t hough t  it r i g h t  



t o  p l a c e  t o o  much r e l i a n c e  on t h i s  p rov i s ion ,  d e s p i t e  i ts  
apparent  re levance t o  our work. It is  c l e a r  from t h e i r  
Report on F i n a n c i a l  Provis ion i n  Matrimonial Proceedings 
t h a t  t h e  Law Commission regarded t h e  concept of w i l f u l  neg lec t  
t o  main ta in  a s  r a t h e r  less than s a t i s f a c t o r y ;  and t h a t  they 
recommended a p rov i s ion  embodying t h i s  concept main ly  as a 
stop-gap u n t i l  such t i m e  a s  t h e  whole b a s i s  of t h e  duty t o  
main ta in  could be reformula ted  i n  r e l a t i o n  both t o  t h e  divorce 
c o u r t  and t h e  m a g i s t r a t e s '  court.30 W e  do no t  t h i n k  it i s  
p o s s i b l e ,  t h e r e f o r e ,  t o  use t h e  1969 o r  the  1970 A c t  as a 
b a s i s  f o r  reforming t h e  law adminis te red  by t h e  mag i s t r a t e s .  
Our t a s k ,  a s  w e  see it, is  t o  fo rmula t e ,  a l b e i t  a t  t h i s  s t age  
p r o v i s i o n a l l y  , proposa l s  designed t o  ensure t h a t  t h e  " f i r s t -  
a i d "  o f f e r e d  by t h e  mag i s t r a t e s  o p e r a t e s  c o n s i s t e n t l y  with 
t h e  permanent remedies a v a i l a b l e  i n  t h e  divorce c o u r t  when 
t h e  marriage has  i r r e t r i e v a b l y  broken down. The c o n t r a s t  
between t h e  two j u r i s d i c t i o n s  a s  t h e y  e x i s t  today is  remark- 
able and has been heav i ly  c r i t i c i s e d .  The c o u r t  of l a s t  
r e s o r t  (i.e. t h e  d ivo rce  c o u r t )  can g ive  r e l i e f  w i thou t  evidence 
of a matrimonial  o f f ence ,  whereas t h e  court  o f f e r i n g  f i r s t - a i d  
cannot.  Is t h i s  s e n s i b l e ,  when one of t h e  o b j e c t s  of the  law 
i s  t o  encourage r e c o n c i l i a t i o n  - o r ,  a t  t h e  very  least ,  
s e t t l e m e n t  of fami ly  d i spu te s  wi thou t  rancour i n  c o u r t  o r  
b i t t e r n e s s  a f t e rwards?  

31. In our  view, it i s  not p o s s i b l e  t o  achieve a coherent 
and s e n s i b l e  r e l a t i o n s h i p  between t h e  two j u r i s d i c t i o n s  with- 
o u t  first a t t empt ing  a statement  o f  t h e  p r i n c i p l e  t h a t  ought 
t o  u n d e r l i e  t h e  law r e l a t i n g  t o  t h e  mutual suppor t  of spouses 
and t h e i r  ch i ld ren .  There i s  a f u r t h e r  point .  Sec t ion  l(1) 
of t h e  1 9 6 0  A c t  is  u n s a t i s f a c t o r y  n o t  only i n  p r i n c i p l e ,  f o r  
t h e  reasons w e  have discussed,  b u t  also on grounds of p rac t i ce .  
Its p rov i s ions  a r e  unduly complicated and a r e  better covered 
by a more gene ra l  r e fe rence  t o  unreasonable conduct.  W e  

30. Report on Financia2  P r o v i s i o n  i n  MatrimoniaZ Proceedings 
(Law Com. N o .  25 )  , para. 15. 
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conclude, t h e r e f o r e ,  t h a t  a review of the  grounds set out  
i n  sec t ion  l(1) of t h e  1960 A c t  is necessary and t h a t ,  i f  
sense-and  coherence a r e  t o  be brought  t o  t h e  matrimonial 
maintenance l a w  as a whole, it should be preceded by an 
examination of  t h e  pol icy  which ought t o  u n d e r l i e  the  l a w  
r e l a t i n g  t o  t h e  ob l iga t ion  of one spouse t o  maintain the  
o ther .  

THE OBLIGATION TO MAINTAIN 

32. Upon what p r i n c i p l e s  t h e n  should t h e  l a w  be based? 
A t  common l a w  two of t he  o b l i g a t i o n s  of marr iage  a re  upon 
t h e  husband t o  maintain t h e  w i f e  and upon each  pa r ty  t o  
cohabi t  wi th  t h e  o the r ;  t h e r e  is  no ob l iga t ion  a t  common 
l a w  upon t h e  w i f e  t o  maintain t h e  husband. These ob l iga t ions  
are i n  one sense  d i s t ingu i shab le .  The o b l i g a t i o n  t o  cohab i t  
has  become a p r i v a t e  mat te r  between the  p a r t i e s  and i s  now 
unenforceable through process  of  law. But t h e  obl iga t ion  
t o  maintain has  been extended and i t s  enforcement f a c i l i t a t e d  
by s t a t u t e .  The most no tab le  ex tens ion  i s  t h a t ,  f o r  t h e  

purposes of t h e  s o c i a l  s e c u r i t y  l e g i s l a t i o n ,  b o t h  spouses 
are t r e a t e d  on a b a s i s  of s t r i c t  equal i ty ;  each  i s  obl iged 
t o  maintain t h e  o ther .  31 This  ob l iga t ion ,  however, cannot 
be enforced i f  t h e  matrimonial  conduct of t h e  pa r ty  who s h o u l d  
have been maintained has been such as  t o  d e p r i v e  him o r  h e r  

32 of a r i g h t  t o  maintenance under t h e  general  matrimonial  l a w .  

33. The p o s i t i o n  w i t h  r e g a r d  t o  the  c h i l d r e n  of the  m a r r i a g e  
is r a t h e r  d i f f e r e n t .  For t h e  purposes of t h e  s o c i a l  s e c u r i t y  
l e g i s l a t i o n ,  t h e  ob l iga t ion  of  both spouses to maintain each  
o the r  extends a l s o  t o  t h e i r  c h i l d r e n  under 16. But t h e  g e n e r a l  
matrimonial  l a w  does not  go so f a r  a s  t h i s .  I n  seeking t o  
formulate  t h e  po l i cy  which should  under l ie  t h e  l a w  r e l a t i n g  

~ ~~~~ 

31. Minis t ry  of Socia l  S e c u r i t y  A c t  1 9 6 6 ,  s e c t i o n  22.  

32. NationaZ A s s i s t a n c e  Board V WiZkinson 119521 2 Q.B. 648. 
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t o  t h e  o b l i g a t i o n  t o  maintain,  w e  t h i n k  it r i g h t  t o  s t a t e  
from t h e  o u t s e t  a s  a c l e a r  gene ra l  p r i n c i p l e ,  t h a t  bo th  
p a r t i e s  t o  a marr iage  should have an absolute  o b l i g a t i o n  
t o  maintain t h e i r  dependent c h i l d r e n  and t h a t  t h a t  o b l i -  
ga t ion  should s u r v i v e  i r r e s p e c t i v e  o f  t h e  way i n  which they 
have behaved towards each other .  W e  r e t u r n  t o  t h e  s u b j e c t  
of o r d e r s  i n  r e s p e c t  of ch i ld ren  i n  a l a t e r  s e c t i o n  of t h i s  
Paper. 

3 4 .  The 1960 A c t ,  while it does n o t  go so f a r  as t h e  
s o c i a l  s e c u r i t y  l e g i s l a t i o n ,  has empowered m a g i s t r a t e s  i n  
domestic proceedings t o  order a w i f e  t o  maintain h e r  husband 
i f  he i s  d i sab led ;  a s i m i l a r  p r o v i s i o n  i s  t o  be found i n  
s e c t i o n  6 of t h e  1970 A c t .  While t h e s e  p rov i s ions  c o n s t i t u t e  
a r ecogn i t ion  t h a t  a wi fe  has o b l i g a t i o n s  towards h e r  husband 
i n  c e r t a i n  c i rcumstances,  we sugges t  t h a t  they have  f a l l e n  
behind t h e  c u r r e n t  l e g a l  and s o c i a l  t r ends ,  which a r e  towards 
g iv ing  women equa l  r i g h t s  and r e q u i r i n g  them t o  a c c e p t  equal 
burdens with men. The s t a t u t e  law (both matrimonial  law and 
s o c i a l  s e c u r i t y  law) has been moving towards t h e  p ropos i t i on  
t h a t  t h e  o b l i g a t i o n  of each spouse 'to maintain t h e  o the r  i s  
f u l l y  r ec ip roca l .  W e  consider ,  t h e r e f o r e ,  t h a t  t h e  d i s t inc -  
t i o n  between t h e  formulat ion of t h e  ob l iga t ion  t o  maintain i n  
t h e  divorce and s o c i a l  s e c u r i t y  l a w  and t h a t  i n  t h e  mag i s t r a t e s '  
c o u r t  law and i n  s e c t i o n  6 of t h e  1970 A c t  can no longer  be 
maintained. The t i m e  has come, w e  sugges t ,  when t h e  law 
should  recognise  t h e  duty of each spouse t o  suppor t  t h e  o the r ,  
l eav ing  it t o  t h e  c o u r t  t o  determine i n  p a r t i c u l a r  cases  
a g a i n s t  whom an o r d e r  should be made and f o r  how much. The 
Law Commission, when they recommended t h a t  s e c t i o n  6 of the 
1 9 7 0  A c t  should be  formulated i n  much t h e  same terms as 
s e c t i o n  2 (1) (c) of t h e  1960 A c t ,  w e r e  aware t h a t  l o g i c a l l y  
t h e r e  should be no d i s t i n c t i o n  between husband and wife.  But 
they f e l t  they could  no t  go so f a r  without a complete reformu- 
l a t i o n  of mutual o b l i g s t i o n s  t o  main ta in  - a t a s k  which went 
beyond what they w e r e  then consider ing.  Never the less ,  the  
1 9 7 0  A c t  makes e x p l i c i t  t h a t  t h e  o b l i g a t i o n  t o  main ta in  a r i s e s  
from t h e  f a c t  t h a t  t h e  p a r t i e s  have been married and t h a t  
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t h e  ob l iga t ion  i s  mutual. I f  t h i s  i s  t h e  p o l i c y  underlying 
t h e  matrimonial  maintenance l a w  on d i s s o l u t i o n ,  when the  
ob l iga t ions  of  marr iage have ceased ,  t h e  same p r i n c i p l e  s h o u l d  
c e r t a i n l y  apply while  t h e  marr iage  s t i l l  e x i s t s .  

THE GROUNDS FOR AN ORDER 

(a) FAILURE TO MAINTAIN 

35. I f  t h e  ob l iga t ion  t o  main ta in  w e r e  t o  be recognised 
i n  t h e  gene ra l  matrimonial  l a w  as f u l l y  r e c i p r o c a l ,  i n  what 
c i rcumstances should mag i s t r a t e s  have power t o  o rde r  main- 
tenance and what f a c t s  should they  take  i n t o  account i n  
doing so? For t h e  purpose of d i scuss ion  w e  t e n t a t i v e l y  p u t  
forward t h e  p ropos i t i on  t h a t  t h e  p r i n c i p a l  ground upon which 
a cour t  should have power t o  o r d e r  maintenance should be 
f a i l u r e  by one o f  t h e  p a r t i e s  t o  t h e  marriage t o  provide 
such maintenance f o r  t h e  o t h e r  p a r t y  o r  f o r  any ch i ldren  as 
i s  reasonable  i n  a l l  t h e  circumstances.  W e  recognise  t h a t  
such a formula t ion ,  which relies upon the  concept  of "reason- 
able i n  a l l  t h e  Circumstances", leaves  a very  wide d i s c r e t i o n  
t o  t h e  cour t .  But w e  th ink  t h i s  i s  a good s t a r t i n g  po in t ,  
p a r t i c u l a r l y  f o r  t h e  lay  magistracy.  W e  d e a l  later (para- 
graphs 45-55) wi th  t h e  re levance  of t he  p a r t i e s '  conduct t o  
t h e  dec i s ion  whether o r  no t  t o  make an o rde r ,  and we propose 
gu ide l ines  (paragraph 56)  as t o  o t h e r  f a c t o r s  which the  c o u r t  
should t ake  i n t o  account. 

3 6 .  Any new l e g i s l a t i o n  a f f e c t i n g  the  o b l i g a t i o n s  of 
p a r t i e s  dur ing  marr iage w i l l  have t o  be e x p r e s s l y  draf ted  t o  
ove r r ide  t h e  common law by making t h e  o b l i g a t i o n s  rec iproca l ;  
and t o  amend s e c t i o n  6 of t h e  1 9 7 0  A c t  by in t roduc ing  f u l l  
r e c i p r o c i t y  and removing t h e  requirement t o  e s t a b l i s h  t h a t  
t h e  f a i l u r e  t o  maintain was w i l f u l .  Our terms of  reference 
r equ i r e  us t o  avoid t h e  c r e a t i o n  of anomalies i n  r e l a t ed  
l e g i s l a t i o n  and s e c t i o n  6 i s  c e r t a i n l y  " r e l a t e d  l e g i s l a t i o n " .  
Accordingly,  w e  propose t h a t  s e c t i o n  6 of t h e  1970 Act 
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should be amended so a s  t o  b r i n g  it i n t o  l i n e  w i t h  t h e  new 
p rov i s ion  which w e  have formulated.  

(b)  OTHER GROUNDS 

37. I f  f a i l u r e  t o  provide r easonab le  maintenance were 
t h e  p r i n c i p a l  ground on which m a g i s t r a t e s  could o r d e r  
maintenance, what a d d i t i o n a l  grounds w i l l  be necessa ry?  The 
e x i s t i n g  law can be  thought of a s  provid ing  a remedy f o r  two 
o t h e r  b a s i c  s i t u a t i o n s :  

( a )  t h a t  where t h e  p a r t i e s  are l i v i n g  
t o g e t h e r ,  t h e  husband is  support ing 
t h e  wi fe  bu t  h i s  conduct i s  i n t o l e r -  
a b l e  and she wishes t o  l eave  him; 
and 

(b) t h a t  where t h e  p a r t i e s  a r e  l i v i n g  
a p a r t  b u t  t h e  husband is  f i n a n c i a l l y  
suppor t ing  t h e  wife. 

38. To t a k e  s i t u a t i o n  ( a )  f i r s t ,  a t  common law, as w e  have 
noted,  two of t h e  o b l i g a t i o n s  of marr iage  a r e  upon t h e  husband 
t o  main ta in  t h e  wi fe  and upon each p a r t y  t o  c o h a b i t  with t h e  
o the r .  I t  i s  impossible ,  i n  our view, t o  fo rmula t e  the  
p o l i c y  r e l a t i n g  t o  t h e  e n f o r c e a b i l i t y  of the  o b l i g a t i o n  t o  
maintain,  w h i l s t  t h e  marriage s u b s i s t s ,  without having regard 
t o  t h e  ex i s t ence  of t h e  o b l i g a t i o n  t o  cohabit .  To what e x t e n t  
then should t h e  o b l i g a t i o n s  t o  c o h a b i t  and ma in ta in  be regarded 
a s  s epa rab le ,  t o  what ex ten t  a r e  t h e y  i n t e r l i n k e d ?  To put t h e  
ques t ion  i n  more p r a c t i c a l  terms, should the  c o u r t s  be able 
t o  in t e rvene  upon t h e  a p p l i c a t i o n  of e i t h e r  spouse  i f  co- 
h a b i t a t i o n  has become i n t o l e r a b l e ,  r ega rd le s s  of whether 
f i n a n c i a l  support  f o r  t h e  a p p l i c a n t  o r  members of t h e  family 
has ceased? 

39. Sect ion Z(1) of t h e  1 9 6 0  A c t  enables a w i f e  t o  apply 
n o t  only f o r  maintenance but  f o r  a non-cohabitation order 
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where t h e  husband has been g u i l t y  of p e r s i s t e n t  c r u e l t y  o r  
misconduct i n  one of t h e  o t h e r  ways s p e c i f i e d  i n  sect ion 
l(1). A non-cohabitation o r d e r  whi le  i n  f o r c e  has  the  same 
e f f e c t  a s  a dec ree  of j u d i c i a l  s epa ra t ion .  The making of 
such an o rde r  does no t  r e l i e v e  t h e  husband o f  h i s  ob l iga t ion  
t o  maintain,  b u t  does r e l i e v e  t h e  wife  of h e r  ob l iga t ion  t o  
cohabi t .  W e  go on t o  consider  i n  a l a t e r  s e c t i o n  of t h i s  
Paper t h e  p a r t  which a non-cohabitation o rde r  should play 
i n  any r e fo rmula t ion  of t h e  m a g i s t r a t e s '  matrimonial  law, 
b u t  it w i l l  be  appropr i a t e  a t  t h i s  po in t  t o  cons ide r  whether 
t h e r e  is  any j u s t i f i c a t i o n  f o r  i n t e r v e n t i o n  by t h e  courts  
i n  circumstances where t h e  p a r t i e s  a r e  c o h a b i t i n g  but t h e  
i s s u e  of f i n a n c i a l  r e l i e f  does n o t  immediately a r i s e  becuase 
t h e  husband is main ta in ing  t h e  wife .  The s i t u a t i o n  i s  no t  
uncommon where a w i fe  is  compelled by n e c e s s i t y  t o  continue 
t o  l i v e  wi th  h e r  husband even thoitgh h i s  behaviour  i s  such 
t h a t  she should  n o t  be expected t o  do so. H e  may be v i o l e n t ,  
d i s s o l u t e  o r  immoral. Unless t h e  law allows t h e  wife a remedy 
on some ground o t h e r  than t h a t  h e r  husband is  n o t  maintaining 
h e r ,  she w i l l  n o t  be able t o  o b t a i n  the  c o u r t ' s  a s s i s t ance  
t o  r e l i e v e  h e r  from he r  predicament by g iv ing  h e r  some s o r t  
of f i n a n c i a l  independence. 
t h e r e  should cont inue t o  be  a v a i l a b l e  a ground which w i l l  
enable  a w i fe  i n  t h i s  p o s i t i o n  t o  escape from h e r  husband and 
o b t a i n  f i n a n c i a l  r e l i e f  i f  she  needs it. W e  suggest  t h i s  
ground should be  t h a t  t h e  husband has behaved i n  such a way 
t h a t  t h e  wife  cannot reasonably be  expected t o  l i v e  with him 
(i.e. fo l lowing  s e c t i o n  2(1) (b )  of t h e  Divorce Reform Act 
1 9 6 9 ) .  I f  such a ground w e r e  provided, it would follow t h a t  
t h e  p r i n c i p a l  defence a v a i l a b l e  t o  a husband would be t h a t  
he has no t  behaved i n  such a way. It would n o t  be  a complete 
answer t o  a w i f e ' s  claim f o r  maintenance on t h i s  ground t h a t  
he was i n  f a c t  main ta in ing  h e r  o r  t h a t  he had a home a v a i l a b l e  
f o r  he r  which she  was unwi l l i ng  t o  share.  

W e  t h i n k  it r i g h t  t h e r e f o r e  t h a t  

40. The ques t ion  a r i s e s  whether such a p rov i s ion  should 
be  f u l l y  r e c i p r o c a l .  In o t h e r  words, should a husband whose 
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wife  i s  v i o l e n t ,  d i s s o l u t e  o r  immoral a l s o  be able t o  apply 
f o r  an order?  W e  have proposed earlier i n  t h i s  Paper  t h a t  
t h e  time has come when t h e  law should  recognise t h e  duty of 
each spouse t o  suppor t  t h e  o t h e r ,  l eav ing  it t o  t h e  court  
t o  determine i n  p a r t i c u l a r  cases  a g a i n s t  whom an o r d e r  
should be made and f o r  how much. It would fo l low t h a t ,  i f  
t h e  law w e r e  t o  a l low t h e  wife a remedy on some ground 
o t h e r  than t h a t  h e r  husband i s  n o t  main ta in ing  h e r ,  such a 
remedy ought a l s o  t o  be  a v a i l a b l e  t o  h e r  husband. I n  the  
v a s t  major i ty  of c a s e s ,  t h e  husband w i l l  be t h e  p r i n c i p a l  
wage-earner, and no  q u e s t  
be  maintained by h i s  wi fe  
a b l e  t o  maintain h imse l f ,  
approaching a m a g i s t r a t e s  
h i s  o b l i g a t i o n  t o  cohab i t  

on w i l l  arise of h i s  need ing  t o  
C l e a r l y ,  where t h e  husband is  

he w i l l  have l i t t l e  t o  g a i n  by 
cour t  f o r  an order  t e rmina t ing  

with h i s  wife.  But cases may 
a r i s e  from t i m e  t o  t i m e  i n  which t h e  husband, f o r  one reason 
o r  ano the r ,  i s  unable  t o  maintain himself .  H e  may be  
temporar i ly  unemployed o r  s i c k ;  he  may be old and inf i rm;  he 
may s u f f e r  from some mental o r  p h y s i c a l  d i s a b i l i t y .  We 
t h e r e f o r e  pu t  forward f o r  d i s c u s s i o n  t h e  p r o p o s i t i o n  t h a t ,  
i n  add i t ion  t o  t h e  gene ra l  maintenance ground w e  have  
suggested,  it should  be open t o  e i t h e r  par ty  t o  a marriage 
(whether t h e  p a r t i e s  a r e  s t i l l  l i v i n g  toge the r  o r  one of 
them has been d r i v e n  t o  leave)  t o  apply  f o r  a maintenance 
o r d e r  on t h e  ground t h a t  t h e  respondent  has behaved i n  such 
a way t h a t  t h e  a p p l i c a n t  cannot reasonably  be expec ted  t o  
l i v e  wi th  t h e  respondent.  

41. W e  have cons idered  whether such a general  "matrimonial 
Offence" ground, which would r e p l a c e  t h e  s p e c i f i c  grounds 
l i s t e d  i n  s e c t i o n  l(1) of t h e  1 9 6 0  A c t ,  should always be 
a v a i l a b l e  t o  a p p l i c a n t s ,  t h a t  is, even i f  t h e  a p p l i c a n t  could 
a l s o  a l l e g e  t h a t  t h e  respondent is  n o t  main ta in ing  he r .  We 
need i n  any case t o  allow an a p p l i c a n t  t o  seek t h e  c o u r t ' s  
p r o t e c t i o n  a g a i n s t  i n t imida t ion .  It i s  more d o u b t f u l  whether 
o t h e r  conduct should  be capable of be ing  r a i s e d  as a matter 
of r i g h t .  On t h e  one hand, it might be d e s i r a b l e  t h a t  the 
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"matrimonial  of fence" ground should  be g e n e r a l l y  a v a i l a b l e  
f o r  two d i s t i n c t  purposes; f i r s t ,  so t h a t  an app l i can t  who 
i s  contemplating a subsequent d ivo rce  would be  a b l e  t o  g e t  
on record whi le  t h e  evidence is  still  f r e s h  t h e  matrimonial 
conduct which would a f f o r d  t h e  b a s i s  of a d i v o r c e ,  and 
secondly so t h a t  i n  any subsequent proceedings r e l a t i n g  t o  
t h e  o rde r ,  f o r  example i f  t h e r e  i s  a l a t e r  o f f e r  t o  resume 
cohab i t a t ion ,  t h e  na tu re  of t h e  conduct which formed the  
b a s i s  f o r  t h e  o r d e r  is  e s t a b l i s h e d .  It might be  considered 
inadv i sab le  f o r  any pa r ty  t o  f a i l - t o  provide a g a i n s t  f u t u r e  
matrimonial  developments by r e l y i n g  s o l e l y  on t h e  ground of 
f a i l u r e  t o  main ta in .  But on t h e  o t h e r  hand, i f  t h e  "matri- 
monial of fence" ground were always a v a i l a b l e ,  t h i s  might 
m i l i t a t e  a g a i n s t  t h e  new l e g i s l a t i o n  achieving what w e  t a k e  
t o  be  one of i t s  main o b j e c t i v e s ,  v i z ,  t h a t  it should t r y  t o  
avoid a recital of t h e  h i s t o r y  o f  t h e  marriage before  an 
o r d e r  can be obtained.  Agains t  t h i s ,  however, it can be 
s a i d  t h a t  i f  t h e  s t a t u t e  w e r e  framed i n  such a way t h a t  t h e  
"conduct" ground i s  a v a i l a b l e  t o  t h e  app l i can t  although s h e  
is no t  be ing  maintained, t h e  a p p l i c a n t  would n o t  necessa r i ly  
have t o  r a i s e  i s s u e s  of conduct i n  order  t o  g e t  r e l i e f ;  i f  
t h e  f a c t s  a r e  admitted and t h e  case  uncontes ted  t h e  respondent 
i s  un l ike ly  t o  r a i s e  them h imse l f .  The respondent  w i l l ,  of 
course,  r a i s e  i s s u e s  of conduct i f  they a r e  m a t e r i a l  whatever 
t h e  ground and, s h o r t  of making conduct immate r i a l ,  t h i s  
cannot be avoided. On balance, w e  t h ink  it would be undes i r ab le  
t o  t r y  t o  p reven t  t h e  a p p l i c a n t  who could proceed  on the  
f a i l u r e  t o  ma in ta in  ground from proceeding on t h e  conduct 
ground i n  t h e  f i r s t  i n s t ance  i f  he  o r  she wishes  t o  do so. 
In  any case ,  it seems l i k e l y  t h a t  t h e  need t o  p l a c e  on r eco rd  
evidence of matrimonial  misconduct w i l l  become less impor tan t  
under t h e  new d ivo rce  l e g i s l a t i o n .  

42. W e  now t u r n  t o  s i t u a t i o n  ( b ) .  I f  t h e  p a r t i e s  have 
ceased t o  c o h a b i t ,  it w i l l  o f t e n  happen t h a t  a dese r t ing  
husband w i l l  cont inue  t o  ma in ta in  h i s  wife. If he  does n o t ,  
then t h e  f a i l u r e  t o  maintain ground i s  a v a i l a b l e  t o  the wi fe ;  
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b u t  i f  he does,  on what ground cou ld  i n t e r v e n t i o n  by the  
c o u r t s  be j u s t i f i e d ?  Should t h e  c o u r t s  be a b l e  t o  intervene 
s o l e l y  on t h e  ground t h a t  t h e  respondent  r e f u s e s  t o  l i v e  
wi th  t h e  a p p l i c a n t ,  o r ,  put  i n  t e r m s  of the  e x i s t i n g  law, 
should d e s e r t i o n  cont inue  t o  be a ground f o r  an o r d e r ?  
One ground f o r  i n t e r v e n t i o n ,  w e  s u g g e s t ,  might be as a 
p r o t e c t i o n  a g a i n s t  t h e  fu tu re .  The wi fe  i n  t h e s e  circumstances 
might be thought t o  be j u s t i f i e d  i n  wanting an o r d e r  as  
s e c u r i t y  a g a i n s t  h e r  husband's f u t u r e  f a i l u r e  t o  maintain he r .  
W e  wonder, however, whether t h e  e f f e c t  of e n a b l i n g  the c o u r t s  
t o  in t e rvene  i n  t h i s  s i t u a t i o n  might not  be s imply  t o  encourage 
unnecessary l i t i g a t i o n .  I f  t h e r e  is  genuine need f o r  r e l i e f ,  
f o r  example because maintenance (though s u b s t a n t i a l )  is  
i r r e g u l a r l y  pa id ,  t h e  cour t  should  be  ab le  t o  i n t e r v e n e  on 
t h e  ground t h a t  t h e  husband i s  n o t  maintaining,  i.e. not 
provid ing  reasonable  maintenance. The same arguments apply 
a f o r t i o r i  where t h e r e  a r e  any c h i l d r e n  of t h e  marriage.  
Another p o s s i b l e  j u s t i f i c a t i o n  f o r  t h e  c o u r t ' s  i n t e r v e n t i o n  
is t h a t  d e s e r t i o n  can be d i f f i c u l t  t o  prove and, a s  it remains 
a ground f o r  e s t a b l i s h i n g  i r r e t r i e v a b l e  breakdown and thus 
ob ta in ing  a d i v o r c e ,  i t  should be  p o s s i b l e  f o r  t h e  app l i can t  
t o  prove d e s e r t i o n  a s  soon a s  it begins .  But t h i s  alone-may 
n o t  be an adequate ground f o r  an e x e r c i s e  of t h e  mag i s t r a t e s '  
matrimonial  l a w .  The primary purpose of t h e  e x i s t i n g  d e s e r t i o n  
ground provided by s e c t i o n  1 of t h e  1960 A c t  is  n o t  t o  provide  
evidence f o r  a l a t e r  divorce,  b u t  t o  enable a d e s e r t e d  wife 
t o  ob ta in  a maintenance order  a g a i n s t  her  husband e i t h e r  t o  cove r  
h e r  immediate needs o r  a s  a s a fegua rd  f o r  t h e  f u t u r e .  

4 3 .  Never the less ,  our own i n c l i n a t i o n  would be t o  preserve 
t h e  e x i s t i n g  p o s i t i o n .  W e  t h e r e f o r e  p r o v i s i o n a l l y  propose 
t h a t  t h e r e  should  be a t h i r d  ground on which it should be 

p o s s i b l e  t o  apply t o  t h e  cour t  f o r  an order:  namely, t h a t  
t h e  respondent is  i n  dese r t ion .  W e  should welcome views on 
t h i s  quest ion.  
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44. It may be  convenient a t  t h i s  po in t  t o  summarise t h e  
arguments so f a r .  What w e  have proposed on t h e  b a s i s  of t h e  
p r i n c i p l e s  formulated i n  t h i s  Paper i s  t h a t  e i t h e r  par ty  t o  
a marriage should  be  ab le  t o  apply  t o  a m a g i s t r a t e s '  court  
f o r  an o rde r  on one o r  more o f  t h e  following grounds: 

t h a t  t h e  respondent has  f a i l e d  t o  provide 
such maintenance f o r  t h e  a p p l i c a n t  o r  f o r  
any c h i l d r e n  a s  is reasonable  i n  all t h e  
circumstances;  o r  

t h a t  t h e  respondent has  behaved i n  such 
a way t h a t  t h e  a p p l i c a n t  cannot reasonably 
be  expec ted  t o  l i v e  w i t h  t h e  respondent ;  
o r  

t h a t  the respondent is  i n  d e s e r t i o n .  

THE ROLE OF CONDUCT 

45. The grounds which w e  have formulated g i v e  r i s e  t o  a 
number of d i f f i c u l t  quest ions.  The p r i n c i p a l  quest ion 1s: 

whether and, i f  so, t o  what e x t e n t  t h e  c o u r t s  should have 
regard,  i n  o r d e r i n g  maintenance, t o  t h e  conduct (hence the  
degree  of r e s p o n s i b i l i t y  f o r  t h e  breakdown) o f  t h e  r e s p e c t i v e  
p a r t i e s  t o  t h e  marriage? ( W e  have  already p u t  forward t h e  
view t h a t  conduct should never  a f f e c t  the  maintenance ordered  
for ch i ld ren . )  There can be  no  abso lu te  answer t o  a ques t ion  
l i k e  t h i s ;  t i m e s  change and, w i t h  them, t h e  moral a t t i t u d e s  
which t h e  p u b l i c  a t  l a r g e  b r i n g  t o  m a r i t a l  misconduct. 
Behaviour which 50 yea r s  ago might have been g r e e t e d  with 
seve re  d i sapproba t ion  may nowadays pass  with s c a r c e l y  a r a i s e d  
eyebrow. Even t h e  13 years  s i n c e  t h e  1960 A c t  was passed 
have, w e  t h i n k ,  s een  a s h i f t  i n  t h e  pub l i c  a t t i t u d e  towards 
miiconduct w i t h i n  marriage. 
t h e  1960 A c t  ( i t s e l f  a r e s t a t emen t  of the  p rev ious  law) was 
t o  make a d u l t e r y  by the  wife an abso lu te  b a r  t o  f i n a n c i a l  
r e l i e f  i f  committed during t h e  subs i s t ence  of t h e  marriage 

The e f f e c t  of s e c t i o n  2(3) of 
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and no t  condoned, connived a t  o r  conduced t o  by t h e  husband. 
It seems doubt fu l  t o  us  whether it is  any longer  acceptable  
t o  pub l i c  opinion t h a t  t h e  commission by t h e  w i f e  of a 
s i n g l e  act of aclultery should be regarded as  s u f f i c i e n t  t o  
d i s q u a l i f y  he r  au tomat ica l ly  from a l l  f i n a n c i a l  r e l i e f .  
(Sec t ion  6 of t h e  1 9 7 0  Act, though d r a f t e d  i n  a v e r y  d i f f e r e n t  
way from t h e  1 9 6 0  A c t  p rovis ion ,  h a s  much t h e  same e f f e c t  i n  
p r a c t i c e  because of t h e  body of case law a t t a c h i n g  t o  the  
concept  of  w i l f u l  n e g l e c t  t o  main ta in .  I f  a w i f e  commits 
adu l t e ry  he r  husband's  ob l iga t ion  t o  maintain h e r  ceases  
un le s s  t h e  adu l t e ry  w a s  condoned, connived a t  o r  conduced t o ;  
and hence t h e r e  cannot  t h e r e a f t e r  be any w i l f u l  n e g l e c t  t o  
main ta in  h e r , )  W e  can see no j u s t i f i c a t i o n  nowadays f o r  a 
c o u r t ' s  being bound t o  r e fuse  t o  make a maintenance order  i n  
favour  of an o therwise  deserving w i f e  because s h e  has  committed 
a s i n g l e  a c t  of a d u l t e r y ;  t h e  more so s ince  a d u l t e r y  i s  not 
a b a r  t o  an award of maintenance i n  divorce proceedings.  W e  

t h e r e f o r e  sugges t  t h a t  i n  any re formula t ion  of t h e  mag i s t r a t e s '  
matrimonial  l a w ,  adu l t e ry  should n o t  of i t s e l f  b e  regarded as 
an abso lu te  ba r  t o  f i n a n c i a l  r e l i e f ,  bu t  should b e  t r e a t e d  i n  
t h e  same way as  o t h e r  forms of misconduct. So t o o  with 
s e c t i o n  6 of t h e  1970 Act. 

46. We t h e r e f o r e  t u r n  t o  t h e  wider  and more d i f f i c u l t  
ques t ions  of t h e  e f f e c t  of conduct.  These can perhaps b e s t  
be formulated i n  t e r m s  of two g e n e r a l  ques t ions .  To what 
e x t e n t  should t h e  mag i s t r a t e s  have regard  t o  t h e  conduct of 
t h e  p a r t i e s  i n  determining whether o r  not  t o  make a maintenance 
order?  And, i f  t hey  do decide t o  make an o r d e r ,  t o  what 
e x t e n t  should they  have regard t o  conduct i n  determining what 
t h e  amount of t h e  o rde r  should be? So f a r  a s  t h e  divorce 
j u r i s d i c t i o n  i s  concerned, t h e s e  ques t ions  have r e c e n t l y  been 
t h e  s u b j e c t  of d e t a i l e d  examination i n  the  Court  of Appeal. 
In  WachteZ v W o ~ h t e Z ~ ~  the  Court  of  Appeal was asked t o  de t e r -  
mine, f o r  t h e  f i r s t  t i m e ,  a f t e r  f u l l  argument, t h e  p r inc ip l e s  
t h a t  should be app l i ed  i n  t h e  Family Divis ion when .granting 
a n c i l l a r y  r e l i e f  pursuant  t o  t h e  powers confer red  by the  1 9 7 0  

33. [1973] Fam. 72.  
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A c t  following d i s s o l u t i o n  of a marriage.  Lord Denning M.R., 

g iv ing  judgment, s a id :  34 

"It has been suggested t h a t  t h e r e  should  be  
a "d i scoun t "  o r  " r educ t ion"  i n  what t h e  wi fe  
i s  t o  r e c e i v e  because of h e r  supposed misconduct, 
g u i l t  o r  blame (whatever word is  used ) .  W e  can- 
n o t  accep t  t h i s  argument. I n  t h e  v a s t  ma jo r i ty  
of ca ses  it i s  repugnant t o  t h e  p r i n c i p l e s  under- 
l y i n g  t h e  new l e g i s l a t i o n ,  and i n  p a r t i c u l a r  the  
A c t  of 1969.  There w i l l  be  many cases  i n  which 
a wi fe  (though once cons idered  g u i l t y  o r  blame- 
worthy) w i l l  have cared f o r  t h e  home and looked 
a f t e r  t h e  family f o r  ve ry  many years.  Is she t o  
be  depr ived  of t h e  b e n e f i t  otherwise t o  be  
accorded t o  h e r  by s e c t i o n  5 (1) ( f )  because  she 
may s h a r e  r e s p o n s i b i l i t y  f o r  t h e  breakdown with 
he r  husband? There w i l l  no doubt be a r e s i d u e  of 
cases  where t h e  conduct of one of t h e  p a r t i e s  is  
i n  t h e  judge ' s  words.. . . . . "both obvious and gross" , 
so much so t h a t  t o  o r d e r  one pa r ty  t o  suppor t  
'another whose conduct f a l l s  i n t o  t h i s  ca tegory  i s  
repugnant t o  anyone's s e n s e  of j u s t i c e .  I n  such 
a case  t h e  cour t  remains f r e e  t o  d e c l i n e  t o  afford 
f i n a n c i a l  support  o r  t o  reduce  t h e  s u p p o r t  which 
it would otherwise have ordered.  But, s h o r t  of 
ca ses  f a l l i n g  i n t o  t h i s  category,  t h e  c o u r t  should 
n o t  reduce  i t s  o rde r  f o r  f i n a n c i a l  p r o v i s i o n  merely 
because of what was fo rmer ly  regarded as g u i l t  o r  
blame. To do so would be  t o  impose a f i n e  f o r  
supposed misbehaviour i n  t h e  course o f  an unhappy 
married l i f e . . .  Criminal j u s t i c e  o f t e n  r equ i r e s  
t h e  impos i t ion  of f i n a n c i a l  and indeed c u s t o d i a l  
p e n a l t i e s .  But i n  t h e  f i n a n c i a l  ad jus tments  con- 
sequent upon t h e  d i s s o l u t i o n  of a marr iage  which 
has i r r e t r i e v a b l y  broken down, t h e  impos i t i on  of 
f i n a n c i a l  p e n a l t i e s  ought seldom t o  f i n d  a place." 

These remarks a r e  of course b ind ing  i n  r e l a t i o n  t o  the j u r i s -  
d i c t i o n  e x e r c i s e d  by t h e  d ivo rce  c o u r t  on d i s s o l u t i o n  of a 
marriage.  They a r e  no t ,  however, app l i cab le  t o  t h e  e x i s t i n g  
j u r i s d i c t i o n  of t h e  mag i s t r a t e s  i n  matrimonial  ma t t e r s  as  
t h e  law now s t a n d s .  Whereas t h e  divorce law no  longer is  
based on t h e  d o c t r i n e  of t h e  matrimonial  o f f e n c e ,  t h i s  

d o c t r i n e  s t i l l  l i es  a t  t h e  h e a r t  of t h e  1960 A c t .  The award 

34. A t  P. 90. ' 
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of maintenance by t h e  m a g i s t r a t e s ,  except  i n  the case  of 
c h i l d r e n ,  cont inues t o  depend upon proof of a matrimonial  
offence . 
47.  W e  have proposed i n  t h i s  Paper  t h a t  t h e  primary 
o b j e c t i v e  of t h e  mag i s t r a t e s  i n  e x e r c i s i n g  t h e i r  matrimonial 
j u r i s d i c t i o n  should  be t o  d e a l  w i t h  family r e l a t i o n s  during 
a pe r iod  of breakdown which is n o t  n e c e s s a r i l y  permanent 
o r  i r r e t r i e v a b l e  by r e l i e v i n g  need, by giving p r o t e c t i o n  
and by provid ing  f o r  t h e  we l fa re  and support  o f  t h e  chi ldren 
(paragraph 2 4 ) .  And w e  have sugges ted  t h a t ,  i n  place of 
t h e  long l i s t  of matrimonial  o f f e n c e s  provided i n  sec t ion  l(1) 
of t h e  1 9 6 0  Act,  t h e r e  should be  t h r e e  simple grounds on 
which t h e  m a g i s t r a t e s  should be a b l e  t o  make an o rde r :  f a i l u r e  
t o  provide r easonab le  maintenance, unreasonable behaviour on 
t h e  p a r t  of t h e  respondent and t h e  respondent 's  dese r t ion  
(paragraphs 35-44). W e  go on t o  cons ide r  now whether ,  and 
i f  so  how, t h e  p r i n c i p l e s  l a i d  down by Lord Denning i n  
WachteZ v WachteZ can be made t o  o p e r a t e  i n  t h e  matrimonial 
j u r i s d i c t i o n  e x e r c i s e d  by m a g i s t r a t e s  under t h e  reformulated 
law which w e  a r e  proposing. 

CONDUCT I N  THE MAGISTRATES' JURISDICTION 

48. There s e e m  t o  us  t o  be a t  l e a s t  four  p o s s i b l e  approaches 
t o  t h e  problem of conduct i n  t h e  mag i s t r a t e s '  j u r i s d i c t i o n .  
They may be set o u t  a s  follows:- 

(i) 

(ii) 

t h e  o b l i g a t i o n  t o  ma in ta in  should b e  
regarded  as  abso lu t e  and r e c i p r o c a l  and, 
t h u s ,  matrimonial  conduct should n o t  be  
t aken  i n t o  account i n  determining l i a -  
b i l i t y  o r  quantum; 

conduct should be  r e l e v a n t  i n  every  case  
a s  r ega rds  l i a b i l i t y ,  b u t  should n o t  be  
t aken  i n t o  account i n  determining the 
amount of t h e  o rde r ;  
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(iii) conduct should be  r e l e v a n t ,  b o t h  as 
rega rds  l i a b i l i t y  and quantum; a d  

( i v )  conduct should be  r e l e v a n t  i n  e v e r y  
c a s e ,  both a s  r e g a r d s  l i a b i l i t y  and 
quantum, but  i f  t h e  cour t  dec ides  t o  
make an order ,  it should  not  r educe  
t h e  amount it would have ordered  below 
a sum s u f f i c i e n t  t o  provide t h e  a p p l i -  
c a n t  with t h e  b a s i c  n e c e s s i t i e s  o f  
l i f e .  

W e  go on t o  d i s c u s s  each of t h e s e  poss ib l e  approaches i n  
t u r n .  

49. Under t h e  f i r s t  p o s s i b l e  approach mar r i age  would be 
regarded a s  p l a c i n g  an a b s o l u t e  o b l i g a t i o n  on each spouse 
t o  maintain t h e  o t h e r ,  i r r e s p e c t i v e  of t h e  o t h e r ' s  conduct: 
i n  o t h e r  words, an ent i t lement  t o  a maintenance o rde r  would 
be e s t a b l i s h e d  s o l e l y  by t h e  f a c t  of marriage,  t h e  needs of 
t h e  one p a r t y  and t h e  a b i l i t y  o f  t h e  o the r  t o  maintain.  The 
argument f o r  adopt ing  such a p o l i c y  might run  a s  follows. 
Husband and w i f e  t a k e  each o t h e r  f o r  b e t t e r  o r  f o r  worse; i f  
t h e  worse comes t o  t h e  worst ,  and t h e  marriage runs i n t o  
d i f f i c u l t y ,  a husband should n o t  be  able  t o  r e l e a s e  h i m s e l f  

from h i s  l i a b i l i t y  t o  main ta in  u n l e s s  the  mar r i age  has been 
d i s so lved  by a c o u r t  order.  Such a p r i n c i p l e  has  the obvious 
advantage t h a t  it would remove t h e  d i scuss ion  of conduct 
wholly from t h e  mag i s t r a t e s .  But w e  doubt whether  it would 
be  accep tab le  t o  p u b l i c  op in ion  t o  r equ i r e  a husband t o  
main ta in  a w i f e  who had abandoned him f o r  a p e n n i l e s s  l ove r  
wi thout  a l lowing  t h e  husband t o  oppose the  enforcement of t h e  
o b l i g a t i o n  a g a i n s t  him on t h e  ground of t h e  w i f e ' s  conduct. 

50. The second poss ib l e  approach would be t o  allow conduct 
t o  be  a ground f o r  r e fus ing  an o r d e r  but  t o  p rov ide  t h a t ,  
once t h e  c o u r t  had decided t h a t  t h e r e  was an o b l i g a t i o n  upon 
t h e  respondent t o  pay maintenance t o  the  a p p l i c a n t ,  the  
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a p p l i c a n t ' s  matr imonial  conduct should  not  be t a k e n  i n t o  
account f o r  t h e  purpose of a s s e s s i n g  t h e  amount of  main- 
tenance t h a t  w a s  due. Such an approach would i n  genera l  
g ive  e f f e c t  t o  t h e  p r i n c i p l e s  enuncia ted  i n  WachteZ v 
WachteZ, i n  t h a t  t h e r e  would be no reduct ion i n  t h e  amount of 
t h e  order  provided t h a t  t h e  w i f e ' s  conduct had n o t  been so 
"obvious and gross"  as t o  d i s e n t i t l e  h e r  t o  maintenance. 
There i s  some t h e o r e t i c a l  a t t r a c t i o n  about t h i s  approach. 
While cohab i t a t ion  cont inues,  a husband does n o t  review h i s  
w i f e ' s  conduct each week t o  see how much housekeeping money 
she  deserves  - t h e  ob l iga t ion  t o  maintain i s  t o  maintain 
f u l l y .  I f  t h e  c o u r t ,  on being asked t o  in t e rvene ,  considers  
t h a t  t h e  o b l i g a t i o n  t o  maintain h a s  no t  been ended by the  
a p p l i c a n t ' s  conduct,  t h e  same p r i n c i p l e  should apply  so t h a t  
t h e  app l i can t  should be maintained f u l l y .  A n  ob jec t ion  t o  
t h i s  proposal ,  however, i s  t h a t  t h e  wife  whose conduct,  
whi le  no t  being p r imar i ly  r e s p o n s i b l e  f o r  t h e  d i s r u p t i o n  of 
t h e  marr iage,  has  been a c o n t r i b u t o r y  f a c t o r ,  would ge t  a s  
much maintenance as a wife  whose conduct has  been impeccable. 
Th i s ,  w e  b e l i e v e ,  would be l i k e l y  t o  offend t h e  sense  of 
j u s t i c e  of m a g i s t r a t e s  and l i t i g a n t s  a l i k e ,  w i t h  t h e  r e s u l t  
t h a t  t h e  mag i s t r a t e s  might be tempted t o  f i n d  o t h e r  reasons 
f o r  depress ing  t h e  amount of t h e  o r d e r  and t h e  respondent 
might be less l i k e l y  t o  keep up t h e  payments. On t h e  o ther  
hand, t h e r e  is an argument on t h e  ground of s o c i a l  pol icy 
t h a t ,  so  long as a marriage i s  s t i l l  i n  being,  t h e  wife who 
has  shown she  is e n t i t l e d  t o  a maintenance o r d e r  ( t h a t  is, 
h e r  conduct has  no t  been such as t o  break h e r  husband's 
ob l iga t ion  t o  main ta in  her )  should  no t  be awarded l e s s  money 
than  she needs. 

51. The t h i r d  poss ib l e  approach t o  the  q u e s t i o n  of conduct 
would be t o  provide  t h a t  t h e  c o u r t  should have regard  t o  
t h e  matrimonial  conduct of t h e  a p p l i c a n t  both i n  deciding 
whether t o  o rde r  maintenance, and i f  so f o r  what amount. A 

s o l u t i o n  on t h e s e  l i n e s  would n o t  be i n c o n s i s t e n t  with the  
d ivorce  l a w ,  which e x p l i c i t l y  provides  i n  s e c t i o n  5(1) of 
t h e  1970 Act t h a t ,  i n  exe rc i s ing  i t s  powers i n  r e l a t i o n  t o  
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a p a r t y  t o  t h e  marr iage ,  t h e  c o u r t  should have regard t o  
conduct; though, i n  so f a r  a s  it l e f t  t h e  m a g i s t r a t e s  f r e e  
t o  reduce t h e  amount which t h e y  would o therwise  have ordered  
by reason of any conduct which was not  obvious and gross,  it 
might be thought  t o  be a t  v a r i a n c e  with t h e  p r i n c i p l e s  
enuncia ted  i n  WachteZ v WachteZ. Moreover, such  an approach 
would a l s o  r e f l e c t  t h e  po l i cy  under ly ing  t h e  e x i s t i n g  
m a g i s t r a t e s '  law, s i n c e  t h e  1 9 6 0  A c t  provides t h a t  the  
mag i s t r a t e s  s h a l l  make such o r d e r  a s  is  r easonab le  i n  a l l  t h e  
circumstances of t h e  case,  and it has been h e l d  t h a t  the  con- 
duc t  of t h e  p a r t i e s  must be t a k e n  i n t o  account i n  f ix ing  t h e  
amount of t h e  o rde r .  However, w e  a r e  sugges t ing  a s  one of t h e  
main o b j e c t i v e s  of any r e fo rmula t ion  of t h e  m a g i s t r a t e s '  m a t r i -  
monial law t h e  avoidance so f a r  as poss ib l e  of t h e  r e h e a r s a l  
of matrimonial  conduct i n  open c o u r t .  This o b j e c t i v e  might 
s e e m  t o  be i n  danger i f  it w e r e  necessary whenever a l l e g a t i o n s  
w e r e  made about a p a r t y ' s  conduct t o  consider  t h e  mar i t a l  
h i s t o r y  b e f o r e  dec id ing  whether an order  should  be  made and, 
i f  so, what t h e  amount of t h e  o r d e r  should be. The answer 
may be thought t o  be  t h a t  it is  r i g h t  and p rope r ,  whenever 
a l l e g a t i o n s  a r e  made, f o r  t h e  c o u r t  t o  give such  weight a s  it 
t h i n k s  reasonable  t o  t h e  p a r t i e s '  conduct bo th  i n  determining 
l i a b i l i t y  and quantum. But t h i s  argument becomes more d i f f i -  
c u l t  t o  s u s t a i n  now t h a t ,  fo l lowing  t h e  judgment i n  WachteZ 
v WachteZ, t h e  divorce cour t  is  precluded, e x c e p t  i n  cases 
where misconduct i s  obvious and g r o s s ,  from reducing  the  amount 
of maintenance which it would o therwise  have o r J e r e d  by rea-  
son of t h e  a p p l i c a n t ' s  conduct. If it is  r i g h t  t h a t  when a 
marriage i s  over  and t h e  t i m e  comes, a s  it w e r e ,  t o  balance 
t h e  matrimonial  account on t h e  b a s i s  of all e lements  i n  t h e  
marr iage,  t h e  d ivo rce  cour t  should  not  reduce t h e  amount of 
maintenance t h a t  t h e  wife is t o  r e c e i v e  because of her supposed 
misconduct (assuming t h a t  h e r  misconduct has n o t  been obvious 
and g r o s s ) ,  t hen  a fortiori it is r i g h t  t h a t  w h i l e  the marr iage  
s u b s i s t s  t h e  m a g i s t r a t e s  should  concern themselves only wi th  
whether o r  n o t ,  i n  t h e  l i g h t  o f  t h e  p a r t i e s '  conduct,  t h e r e  
is an o b l i g a t i o n  t o  provide f o r  maintenance and should not 
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reduce t h e  amount which they would otherwise o r d e r  by 
reason  of t h a t  conduct. 

52. W e  have cons idered  whether it is p o s s i b l e  t o  avoid 
t h i s  d i f f i c u l t y  by dev i s ing  a formula which r e q u i r e d  the  
m a g i s t r a t e s  t o  have regard t o  conduct i n  a s s e s s i n g  t h e  
amount of t h e  o r d e r  on ly  i f  t h e  r e sponden t ' s  m e a n s  a r e  such 
a s  to enable  him t o  pay an amount above the  w i f e ' s  needs. 
One way of achiev ing  t h i s  would be t o  set  a d e f i n i t e  amount 
(e.g. c u r r e n t  supplementary b e n e f i t s  l e v e l )  beyond which 
t h e  mag i s t r a t e s  would no t  be a b l e  t o  award maintenance. 
Anyone wishing t o  g e t  maintenance beyond t h i s  m o u n t  would 
have t o  proceed i n  t h e  divorce c o u r t  under s e c t i o n  6 of t h e  

1970 A c t .  But w e  r e j e c t e d  t h i s  idea because it would reverse  
t h e  e f f e c t  of t h e  Maintenance Orders Act 1 9 6 8  which removed 
t h e  s t a t u t o r y  maintenance limits, and would compel p a r t i e s  
t o  select t h e i r  t r i b u n a l  according to t h e i r  means. 

53. A s  an a l t e r n a t i v e ,  w e  have t h e r e f o r e  cons idered  a 
f o u r t h  p o s s i b l e  approach t o  t h e  q u e s t i o n  of conduct: namely, 
t h a t  i f  t h e  c o u r t  decides  t o  make an order ,  t h e  c o u r t  should 
n o t  reduce t h e  m o u n t  it would have ordered t o  be pa id  t o -  
t h e  app l i can t  by reason  of he r  conduct below such  an amount 
as it considers  t h e  app l i can t  r e q u i r e s  i n  o rde r  t o  meet t h e  
b a s i c  n e c e s s i t i e s  of l i f e .  I n  o t h e r  words, conduct would be 
cons idered  only when t h e  means of t h e  p a r t i e s  w e r e  such t h a t  
an o rde r  could be  made t ak ing  t h e  a p p l i c a n t  above subs i s t ence  
l e v e l .  I f  t h i s  s o l u t i o n  commended i t s e l f  t o  t h e  p u b l i c  a t  
l a r g e ,  w e  sugges t  t h a t  f o r  t h e  s a k e  of convenience subsisterice 
l e v e l  might be d e f i n e d  a s  t h e  amount of income a t  which 
e n t i t l e m e n t  t o  supplementary b e n e f i t s  would cease .  We think 
t h e r e  would be  some advantage i n  r e l a t i n g  t h e  cu t -o f f  point  
t o  t h e  S t a t e  scheme, s i n c e  informat ion  about supplementary 
b e n e f i t  r a t e s  can r e a d i l y  be a s c e r t a i n e d  a t  l o c a l  l e v e l  and 
s i n c e  without some such y a r d s t i c k ,  i r r e l e v a n t  though it may 
be t o  l i a b i l i t y  as between husband and wife ,  t h e  c o u r t s  might 
exper ience  r e a l  d i f f i c u l t y  i n  de te rmining  what amount, having 
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regard  t o  l o c a l  circumstances and f l u c t u a t i o n s  i n  the  c o s t  of 
l i v i n g ,  would be s u f f i c i e n t  t o  provide t h e  b a s i c  n e c e s s i t i e s  
of l i f e .  But though a s o l u t i o n  along these  l i n e s  might 
have p r a c t i c a l  and t h e o r e t i c a l  m e r i t ,  w e  t h i n k  it r i g h t  t o  
p u t  t h e  arguments of p r i n c i p l e  which might b e  r a i sed  a g a i n s t  
it, I f  conduct w e r e  r e l e v a n t  on ly  i n  c i rcumstances where a 
husband could a f f o r d  t o  pay h i s  wi fe  an amount more than s h e  
requi red  i n  o r d e r  t o  meet t h e  b a s i c  n e c e s s i t i e s  of l i f e ,  
t h e  p r a c t i c a l  e f f e c t  would be t h a t  a wealthy husband's 
l i a b i l i t y  t o  maintain could be s u b s t a n t i a l l y  reduced by h i s  
w i f e ' s  conduct,  whereas a p o o r e r  man would b e  required t o  
pay a l l  he could ,  however badly  h i s  wife had behaved. 

54. I n  p r a c t i c e ,  because of  t h e  f i n a n c i a l  circumstances 
of t h e  p a r t i e s ,  ti-e mag i s t r a t e s  are of ten  unable  t o  make an 
o rde r  on behal f  of a spouse a lone  t h a t  is  s u f f i c i e n t  t o  m e e t  
h e r  needs,  and i n  most cases  t h e  order  w i l l  i nc lude  ch i ld ren  
f o r  whom t h e  app l i can t  w i l l  r e c e i v e  maintenance i r r e s p e c t i v e  
of h e r  conduct. Perhaps t h e  most important ob jec t ion  t o  t h i s  
approach i s  t h e  f e t t e r  which it places  on t h e  d i sc re t ion  of 
mag i s t r a t e s  t o  award what t hey  th ink  is  j u s t  and reasonable 
i n  t h e  p a r t i c u l a r  c i rcumstances of t h e  p a r t i e s  before-them. 

55. W e  a r e  aware t h a t  t h e  f o u r  poss ib le  approaches w e  
have d iscussed  c o n s t i t u t e  a by no m e a n s  comprehensive treat- 
ment of t h e  q u e s t i o n  of conduct;  o the r  approaches may occur  
t o  those reading  t h i s  Paper. W e  make no recommendations i n  
favour  of one r a t h e r  than a n o t h e r  and should welcome views. 

FACTORS OTHER THAN CONDUCT 

56. W e  have discussed a t  some length t h e  p a r t  which m a t r i -  
monial conduct should play i n  t h e  making of a maintenance 
order .  It now remains t o  c o n s i d e r  what o t h e r  f a c t o r s  should  
be taken i n t o  account by t h e  c o u r t  i n  determining whether o r  
n o t  t o  make an order  and, i f  so, f o r  what amount. It may b e  
use fu l ,  f o r  t h i s  purpose, t o  refer t o  s e c t i o n  5 of the  1 9 7 0  
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A c t ,  which sets o u t  t h e  ma t t e r s  t o  which t h e  d i v o r c e  court  
should have r ega rd  i n  making a maintenance o r d e r  on divorce. 
Mag i s t r a t e s '  c o u r t s  have no such s i m i l a r  s t a t u t o r y  guidance 
a t  p r e s e n t ,  b u t  t h e  judgments of t h e  Div i s iona l  Cour t  con- 
s t i t u t e  a body of s e t t l e d  case law from which g u i d e l i n e s  can 
be  e x t r a c t e d  f o r  t h e  use of m a g i s t r a t e s .  However, it has 
been poin ted  o u t  most f o r c e f u l l y  and pe r suas ive ly  by Mr Brian 
Harris3'  t h a t  t h i s  is  not  a s a t i s f a c t o r y  arrangement. 
ques t ions  whether 'We ex i s t ence  o f  a l a r g e  corpus o f  ru les  
about t h e  de te rmina t ion  of maintenance i n  t h e  form of case 
law is r e a l l y  t h e  most s u i t a b l e  way i n  which t o  ensh r ine  
p r i n c i p l e s  which have t o  be adminis te red  by a l a y  t r i b u n a l ,  
however capably advised' '  , and advoca tes  the  formula t ion  on 
t h e  l i n e s  of s e c t i o n  5(1) of t h e  1970 Act, i n  so f a r  as it 
i s  app l i cab le ,  of t h e  p r i n c i p l e s  on which t h e  l e v e l  of main- 
tenance  i s  f i x e d  by mag i s t r a t e s .  W e  agree wi th  t h i s  view 
and t h e r e f o r e  propose t h a t  any new l e g i s l a t i o n  shou ld  specify 
t h e  f a c t o r s  t o  which mag i s t r a t e s  should  have r e g a r d  i n  making 
maintenance o r d e r s  i n  t h e  same way as t h e  1970 A c t  does. The 
p r i n c i p l e s  conta ined  i n  t h e  1 9 7 0  A c t ,  because t h e y  d e a l  with 
t h e  terminat ion of marriage,  a r e  n o t  wholly appropr i a t e ;  but  
w e  suggest  t h a t  t h e  c o u r t  should have regard t o  t h e  following: 

H e  

( a )  t h e  income , earning capac i ty  , p r o p e r t y  and 
o t h e r  f i n a n c i a l  r e sources  of each o f  t h e  
p a r t i e s ;  and 

(b)  t h e  f i n a n c i a l  needs , o b l i g a t i o n s  and 
r e s p o n s i b i l i t i e s  of each of t h e  p a r t i e s .  

W e  should p a r t i c u l a r l y  welcome views on whether t h e s e  guide- 
l i n e s  a r e  s u f f i c i e n t l y  comprehensive. 

35.  'A  Wife 's  Worth',  136 J u s t i c e  of t h e  Peace (1972) ~ p . 3 ~ 2 2 .  
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THE DEFENCES AGAINST AN ORDER 

57. W e  see no need t o  fo rmula t e  s p e c i f i c  defences 
a g a i n s t  a p p l i c a t i o n s  f o r  an o r d e r  on any of t h e  th ree  grounds 
w e  have proposed. I f  t h e  re formula ted  m a g i s t r a t e s '  law is t o  
con ta in  p rov i s ions  a s  t o  t h e  e x t e n t  t o  which t h e  courts may 
have regard t o  conduct and as t o  o the r  f a c t o r s  they may t a k e  
i n t o  account,  it w i l l  be f o r  t h e  respondent who wishes t o  
c o n t e s t  an a p p l i c a t i o n  t o  do so, within t h e  s t a t u t o r y  guide- 
l i n e s ,  by r e b u t t i n g  t h e  f a c t s  a l l e g e d  by t h e  appl icant .  If 

t h e  a p p l i c a t i o n  i s  on t h e  t h i r d  ground ( d e s e r t i o n ) ,  t h e  
respondent w i l l  of course be  able t o  r a i s e  t h e  same defences  
a s  a r e  a v a i l a b l e  under t h e  e x i s t i n g  law. W e  t h i n k  it appro- 
p r i a t e  t o  r e l y  on t h e  s e t t l e d  meaning of t h e  e x i s t i n g  l a w  of 
d e s e r t i o n ,  w i thou t  a t tempt ing  t o  codify it. 

THE NATURE OF THE ORDERS TO BE MADE AVAILABLE 

58. A t  p r e s e n t ,  a s  w e  have seen,  the  powers of a 
m a g i s t r a t e s '  c o u r t  t o  award f i n a n c i a l  rel ief a r e  very much 
narrower than  those  of t h e  High Court. Some of the powers 
e x e r c i s a b l e  by t h e  divorce c o u r t  a r e  i n  our  view unsu i t ab le  
f o r  lay  m a g i s t r a t e s .  W e  need n o t  consider t h e  complexi t ies  
t h a t  may be involved  i n  an o r d e r  f o r  the  t r a n s f e r  of p r o p e r t y  
o r  t h e  making o r  v a r i a t i o n  of a se t t l emen t  ( s e c t i o n  4 of t h e  
1 9 7 0  A c t ) ,  s i n c e  they a r e  s u i t a b l e  f o r  e x e r c i s e  only on t h e  
t e rmina t ion  o f  a marriage,  n o t  when the  marr iage  s t i l l  e x i s t s .  
They a r e  n o t  a v a i l a b l e  i n  t h e  case of an o r d e r  under s e c t i o n  6 
of t h e  1970 A c t .  W e  a l s o  c o n s i d e r  t h a t  it would be inappro- 
p r i a t e  f o r  t h e  mag i s t r a t e s  t o  b e  given power t o  make o r d e r s  
f o r  secured p e r i o d i c a l  payments ( sec t ion  2(1) (b) of t h e  1970 
A c t ) .  There i s  no s u i t a b l e  o r g a n i s a t i o n  i n  t h e  mag i s t r a t e s '  
c o u r t s  f o r  s e e i n g  t h a t  s e c u r i t y  i s  provided, a s  t he re  i s  i n  
t h e  divorce c o u r t ,  f o r  example, on an a p p l i c a t i o n  under 
s e c t i o n  6 of t h e  1970 Act. Th i s  cons ide ra t ion  has weighed 
wi th  us more t h a n  t h e  argument t h a t  most peop le  who use t h e  
m a g i s t r a t e s '  c o u r t s  have n o t  s u f f i c i e n t  means t o  provide 
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s e c u r i t y ;  w e  wish t o  make it p o s s i b l e  f o r  a more gene ra l  
use of t h e  m a g i s t r a t e s '  cou r t s  by a l l  c l a s s e s  o f  t h e  
community. 

59. On t h e  o t h e r  hand, w e  propose t h a t  m a g i s t r a t e s  should 
be given power t o  o r d e r  t h e  payment of a lump sum i n  addi t ion 
t o  any p e r i o d i c a l  payments ordered. There a r e  a number of 
circumstances i n  which such a power might be u s e f u l .  I f  the  
husband has l e f t  home and i s  n o t  main ta in ing  h i s  w i f e  and 
c h i l d r e n ,  he may have l e f t  behind him an ou t s t and ing  h i r e  
purchase debt  o r  a gas o r  e l e c t r i c i t y  b i l l .  S i m i l a r l y ,  i f  
h i s  behaviour has made it i n t o l e r a b l e  f o r  h i s  w i f e  t o  con- 
t i n u e  l i v i n g  wi th  him, she may have a number of minor  expenses 
t o  m e e t  i n  e s t a b l i s h i n g  a new home f o r  h e r s e l f .  W e  th ink it 
c o n s i s t e n t  with t h e  e s s e n t i a l l y  summary c h a r a c t e r  of matri- 
monial proceedings i n  m a g i s t r a t e s '  c o u r t s  t h a t  t h e r e  should 
be  power t o  o rde r  t h e  payment of a lump sum i n  t h e s e  circum- 
s t a n c e s ,  though w e  t h ink  t h a t  such a power should  be  ava i l ab le  
t o  t h e  cour t  on ly  on t h e  occasion when t h e  o r i g i n a l  order  is 
made. W e  have cons idered  va r ious  ways i n  which t h e  power 
might be l imi t ed .  One way would be  t o  l i n k  t h e  amount of t h e  
lump sum with t h a t  of t h e  o rde r  by s t i p u l a t i n g  t h a t  t h e  cour t s  
should  have power t o  award sums n o t  exceeding, s a y ,  t e n  t i m e s  
t h e  amount of t h e  weekly order.  But t h i s  might n o t  auto- 
m a t i c a l l y  produce t h e  r i g h t  r e s u l t  i n  cases  where t h e  court  
had reduced t h e  amount of maintenance ordered by reason  of 
t h e  a p p l i c a n t ' s  conduct. On ba lance  w e  think t h e  s e n s i b l e  
course  would be t o  s t i p u l a t e  an upper l i m i t  i n  monetary terms 
which could be v a r i e d  from t i m e  to t i m e  by r u l e s  of court. 
The amount should n o t  be so low as t o  fo rce  a p p l i c a n t s  who 
might otherwise seek r e l i e f  i n  t h e  mag i s t r a t e s '  c o u r t  t o  go 
t o  t h e  divorce c o u r t .  W e  i n v i t e  suggest ions a s  t o  t h e  appro- 
p r i a t e  l i m i t .  

60. One d i f f i c u l t y  about a l lowing  mag i s t r a t e s  t o  award 
lump sums a r i s e s  from t h e  f a c t  t h a t  t h e  enforcement powers 
of t h e  m a g i s t r a t e s  a r e  more a p p r o p r i a t e  f o r  c o l l e c t i n g  
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p e r i o d i c a l  payments ou t  of income than r ecove r ing  lump sum 
payments o u t  of c a p i t a l .  W e  do n o t  think t h a t  t h i s  is  an 
in supe rab le  o b j e c t i o n  t o  g iv ing  mag i s t r a t e s  such  a power i f  

it i s  thought t o  be  d e s i r a b l e  on its meri ts .  It would no t  
be d i f f i c u l t  t o  provide  e f f e c t i v e  machinery f o r  enforcement 
by t r e a t i n g  t h e  lump sum i n  the same way as  a r r e a r s  under a 
maintenance order .  Moreover, t h e r e  would be  power t o  dis-  
pense with immediate payment, e i t h e r  by a l lowing  time f o r  
payment, o r  by o rde r ing  payment by in s t a lmen t s ,  under 
s e c t i o n  63 of t h e  Mag i s t r a t e s '  Cour ts  A c t  1952.  

61. A s  r e g a r d s  t h e  power t o  o r d e r  p e r i o d i c a l  payments, 
w e  consider  t h a t  t h e  m a g i s t r a t e s '  powers, which a t  present  
are l i m i t e d  t o  o rde r ing  t h e  payment of weekly sums, should 
be widened. Now t h a t  people a r e  inc reas ing ly  be ing  paid 
monthly, it does n o t  s e e m  d e s i r a b l e  any longe r  t o  r e s t r i c t  
m a g i s t r a t e s '  c o u r t s  i n  t h i s  way. W e  t h e r e f o r e  propose t h a t  
t hey  should be  given a power, s i m i l a r  t o  t h a t  conferred on 
t h e  divorce c o u r t  by s e c t i o n  2(1) of t h e  1970 A c t ,  t o  o rde r  
p e r i o d i c a l  payments a t  such i n t e r v a l s  a s  t hey  consider  appro- 
p r i a t e .  W e  do n o t  think t h a t  t h i s  provis ion w i l l  require  any 
s u b s t a n t i a l  a l t e r a t i o n  i n  t h e  enforcement l e g i s l a t i o n .  It 

might a l s o  have t h e  i n c i d e n t a l  advantage of reducing  the  work 
of t h e  c o l l e c t i n g  o f f i c e r .  

62. A s  has been noted above, w e  s h a l l  d e s c r i b e  t h e  pro- 
cedure which w e  are proposing f o r  t h e  making o f  orders  l a t e r  
i n  t h e  Working Paper a f t e r  d e a l i n g  with a l l  t y p e s  of order.  
W e  t h ink  it a p p r o p r i a t e  be fo re  consider ing o r d e r s  f o r  matri-  
monial r e l i e f  t o  d e a l  with t h e  subsequent h i s t o r y  of f i n a n c i a l  
o r d e r s  i n  favour  of spouses. The t h r e e  s u b s t a n t i v e  i s sues  
d iscussed  r e l a t e  t o  v a r i a t i o n ,  c e s s a t i o n  and revocat ion of 
o rde r s .  
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VARIATION AND REVOCATION OF THE ORDER 

63. W e  see no reason  t o  change t h e  e x i s t i n g  s t a t u t o r y  
p rov i s ions  r ega rd ing  v a r i a t i o n  of an order  i n  f a v o u r  of a 
spouse; t h e s e  a r e  contained i n  s e c t i o n  8 of t h e  1 9 6 0  Act 
and s e c t i o n  53 of t h e  Mag i s t r a t e s '  Courts A c t  1952. These 
p rov i s ions  g ive  t h e  cour t  a complete d i s c r e t i o n  as t o  the  
f a c t o r s  which it should t ake  i n t o  account i n  va ry ing  an 
o rde r .  W e  have no wish t o  dep r ive  t h e  cour t s  of t h e i r  dis-  
c r e t i o n  b u t  (on t h e  assumption that  they w i l l  con t inue  t o  
be  r equ i r ed  t o  have regard t o  t h e  conduct of t h e  p a r t i e s  i n  
f i x i n g  t h e  amount of t h e  order )  w e  consider  t h a t  it would 
be  d e s i r a b l e  f o r  any cour t  which l a t e r  has t o  rev iew the  
amount of t h e  o r d e r  t o  have a v a i l a b l e  some i n d i c a t i o n  whether 
t h e  o r g i n a l  c o u r t  reduced the  amount of t h e  o r d e r  on account 
of t h e  a p p l i c a n t ' s  conduct. W e  have t h e r e f o r e  cons idered  
whether a procedure could be dev i sed  which would minimise 
t h e  p o s s i b i l i t y  of i n j u s t i c e  be ing  done. W e  p ropose  i n  
paragraphs 105-106 a means whereby subsequent c o u r t s  may 
have some i n d i c a t i o n  of t h e  f a c t o r s  which t h e  o r i g i n a l  court  
took i n t o  account i n  making t h e  o r d e r .  

64. There a r e  two circumstances i n  which an o r d e r  made 
under t h e  1960 A c t  automatical ly  ceases t o  have e f f e c t .  By 
v i r t u e  of s e c t i o n  7(4) of t h e  1 9 6 0  A c t  ( i n s e r t e d  by sec t ion  30 
of t h e  1970 A c t )  any p rov i s ion  of a matrimonial o r d e r  made 
under t h e  1 9 6 0  A c t  which r e q u i r e s  money t o  be p a i d  t o  a spouse 
au tomat i ca l ly  ceases  t o  have e f f e c t  i f  t h a t  spouse  i s  sub- 
sequen t ly  d ivorced  and remarr ies .  W e  see no r eason  t o  change 
t h i s  provis ion.  

65. The second circumstance i n  which an o r d e r  ceases  t o  
have e f f e c t  i s  where cohab i t a t ion  is continued or  resumed. 
Under s e c t i o n  7 ( 1 )  of t h e  1 9 6 0  A c t ,  where a mat r imonia l  order  
is made while t h e  spouses a r e  c o h a b i t i n g  the  o r d e r  ceases t o  
have e f f e c t  i f  they cont inue t o  c o h a b i t  f o r  3 months from 
t h e  d a t e  of t h e  making of t h e  o r d e r  (with the  excep t ion  of 
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c e r t a i n  p r o v i s i o n s  r e l a t i n g  t o  the c h i l d r e n ) ,  and by v i r t u e  
of s e c t i o n  7 ( 2 )  resumption o f  cohab i t a t ion  after t h e  making 
of a matrimonial  o rde r  causes it immediately t o  cease t o  
have e f f e c t  (with t h e  same e x c e p t i o n s ) ;  resumption may be  
f o r  any per iod  , e.g. of only a week. Sec t ion  8 ( 2 )  of t h e  
1960 A c t  a l s o  provides  t h a t  a matrimonial  o r d e r  may be 
revoked on a p p l i c a t i o n  where it i s  proved t h a t  t h e  spouses 
have resumed cohab i t a t ion .  W e  do n o t  cons ide r  t h a t  the  over- 
l a p  of s e c t i o n s  7(2)  and 8 ( 2 )  is  a l toge the r  s a t i s f a c t o r y ,  
s i n c e  i f  t h e  o r d e r  au tomat i ca l ly  ceases  t o  have  e f f e c t  it 
s e e m s  t o  be  unnecessary t o  have t o  take proceedings  t o  
revoke it. The provis ion of s e c t i o n  8 (2 )  does ,  however, 
ensure  t h a t  t h e  court-  is  made aware of t h e  c e s s a t i o n  of t h e  
o r d e r  because of t h e  resumption of cohab i t a t ion .  It can 
happen t h a t  where t h e  p a r t i e s  resume c o h a b i t a t i o n  t h i s  f a c t  
does no t  come t o  t h e  a t t e n t i o n  o f  t h e  c o l l e c t i n g  o f f i c e r  
f o r  some t i m e  and t h e  d a t e  of resumption may be open t o  
quest ion.  This  can be of importance i n  r e g a r d  t o  l a t e r  
a t t empt s  t o  en fo rce  a r r e a r s  under  t h e  order.  It may be t h a t  
t h e  p rov i s ion  o f  s e c t i o n  8 ( 2 )  should  be r e t a i n e d  f o r  t h i s  
reason,  o r  f o r  t h e  purpose of e s t a b l i s h i n g  t h e  f a c t  of re- 
sumption of c o h a b i t a t i o n  i f  t h e  p a r t i e s  subsequent ly  again 
cease t o  c o h a b i t  and a d i s p u t e  a r i s e s  as  t o  whether the  
o r d e r  cont inues i n  force.  But on balance w e  are of the  
opin ion  t h a t  i f  t h e  order  l a p s e s  au tomat i ca l ly  on resumption 
of c o h a b i t a t i o n  t h e  c o u r t ' s  power t o  revoke it under s e c t i o n  
8 ( 2 )  may be unnecessary. Furthermore we a r e  i n c l i n e d  t o  t h e  
view t h a t  t h e  p rov i s ion  t h a t  t h e  o rde r  l a p s e s  automatical ly  
on resumption of cohab i t a t ion  should  be modified.  We propose 
t h a t  t h e r e  should  be automatic c e s s a t i o n  of t h e  order  only 
i f  t h e r e  has  been cohab i t a t ion  f o r  6 months a f t e r  the o r d e r ,  
whether t h e  cohab i t a t ion  i s  con t inued  o r  resumed. The 
advantage of t h i s  is t h a t  it w i l l  enable a w i f e  t o  seek recon- 

c i l i a t i o n  wi thou t  t h e  f e a r  of l o s i n g  her  o r d e r  and of having 
t o  t a k e  f r e s h  proceedings f o r  an o rde r  i f  she  f i n d s  t h a t  s h e  
is unable t o  make a success  of t h e  r e c o n c i l i a t i o n .  
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66. The p o i n t  d i scussed  a t  t h e  end of t h e  l a s t  para- 
graph r a i s e s  t h e  ques t ion  of whether t h e r e  should b e  an 
en fo rceab le  "housekeeping" order .  Sec t ion  7 (1) of  t he  

1 9 6 0  A c t  provides t h a t  an o rde r  made whi le  the  p a r t i e s  
a r e  cohabi t ing ( a s  w e l l  a s  ceasing t o  have e f f e c t  a f t e r  
3 months' continued cohab i t a t ion )  s h a l l  be unenforceable  
w h i l s t  cohab i t a t ion  cont inues,  b u t  t h e r e  is  no s i m i l a r  
r e s t r i c t i o n  on o r d e r s  made by t h e  d i v o r c e  cour t  under  
s e c t i o n  6 of t h e  1970  A c t .  Should, t h e r e f o r e ?  t h e  mag i s t r a t e s '  
law be a l t e r e d  t o  make t h e i r  o r d e r s  enforceable  d u r i n g  
cohab i t a t ion?  Th i s  i s s u e  was very  f u l l y  cons idered  by the  
Morton Commission36 and was a l s o  r a i s e d  during t h e  passage of 
what is now t h e  Matrimonial Proceedings (Magistrates '  Courts) 
A c t  1960. The arguments on t h e  one s i d e  a r e  t h a t  i f  a wife 's  
on ly  complaint a g a i n s t  h e r  husband is  t h a t  he i s  n o t  main- 
t a i n i n g  he r ,  she  should  be ab le  t o  o b t a i n  an o r d e r  enforceable  
notwi ths tanding  t h a t  she and h e r  husband a r e  s t i l l  l i v i n g  
t o g e t h e r ;  and t h a t  her i n a b i l i t y  t o  do  so under t h e  e x i s t i n g  
m a g i s t r a t e s '  law p o s i t i v e l y  encourages t h e  breaking-up of the  
home. On t h e  o t h e r  hand, it can be  argued t h a t  t h e  ex i s t ence  
of an e f f e c t i v e  o r d e r  could only f u r t h e r  exacerba te  r e l a t i o n s  
which were a l r eady  s t r a i n e d ?  t o  t h e  p o i n t  where t h e  f i n a l  
breakdown of t h e  marr iage  would be  i n e v i t a b l e .  The view of 
t h e  Morton Commission was t h a t  o r d e r s  obtained on t h e  ground 
of w i l f u l  n e g l e c t  t o  provide  r easonab le  maintenance should be 
en fo rceab le  while t h e  p a r t i e s  a r e  cohabi t ing.  They argued 
a s  follows: 

" I f  r e l a t i o n s  between husband and wife a r e  
a l ready s e r i o u s l y  s t r a i n e d ,  w e  think it un- 
l i k e l y  t h a t  t h e  f a c t  t h a t  t h e  wife  has 
obta ined  a c o u r t  order  which is  en fo rceab le  
w i l l  make m a t t e r s  any worse. But where t h e  
s i t u a t i o n  has  n o t  gone so  f a r  w e  be l i eve  
t h a t  i n  some cases  a t  l e a s t  t h e r e  i s  reason-  
able hope t h a t  t h e  making o f  an order  may 
b r i n g  t h e  husband t o  h i s  s enses .  Moreover, 

36. R e p o r t  of t h e  RoyaZ Commission on Marriage and D i v o r c e :  
(1956)  Cmd. 9 6 7 8 ,  paras .  1042-1050.  
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t h e  very  f a c t  t h a t  t h e  c o u r t  has power t o  make 
such an o r d e r  may i n  i t s e l f  have a s a l u t a r y  
e f f e c t  on t h o s e  husbands who a r e  a p t  t o  be  
c a r e l e s s  of t h e i r  f i n a n c i a l  r e s p o n s i b i l i t y  f o r  
t h e i r  f a m i l i e s .  " 

W e  are i n c l i n e d  t o  sha re  t h e  views expressed by t h e  Morton 
Commission and w e  t h i n k  t h e r e  might be  advantage i f  an order  
made on t h e  ground of f a i l u r e  t o  provide  r easonab le  main- 
t enance  w e r e  en fo rceab le  f o r  t h e  pe r iod  of 6 months before 
it ceased t o  have e f f e c t .  But w e  make no f i r m  proposa ls  and 
should  welcome v i e w s  on t h i s  ques t ion .  

67. A s  r e g a r d s  revocat ion,  w e  propose t h a t  t h e  courts 
should  be given a complete d i s c r e t i o n  as  i n  t h e  c a s e  of 
v a r i a t i o n .  W e  have already sugges ted  t h a t  resumption of 
cohab i t a t ion  should  n o t  be an au tomat ic  ground f o r  revocat ion 
un le s s  t h e  c o h a b i t a t i o n  cont inues f o r  6 months. W e  a l s o  
cons ide r  t h a t  i f  t h e  a p p l i c a n t ' s  adu l t e ry  is n o t  t o  be a b a r  
t o  h e r  ob ta in ing  an order  f o r  maintenance i n  t h e  f i r s t  
i n s t a n c e ,  it should  n o t  be r e t a i n e d  a s  a b a r  t o  h e r  cont inuing 
t o  r ece ive  maintenance because of adu l t e ry  subsequent t o  t h e  
making of t h e  o rde r .  
powers t o  vary t h e  cour t  should have regard t o  a l l  the circum- 
s t a n c e s  inc lud ing  any change i n  any of t h e  m a t t e r s  t o  which 
t h e  c o u r t  was r e q u i r e d  t o  have r e g a r d  when making t h e  order  
(cf. s e c t i o n  9 (7) of t h e  1970 A c t ) .  This would enab le  the  
c o u r t  t o  t a k e  account of a w i f e ' s  adu l t e ry  i f  it so wished. 

But w e  sugges t  t h a t  i n  e x e r c i s i n g  i t s  

PART I11 

RELIEF OF OTHER KINDS AND PROCEDURAL MATTERS 

THE NON-COHABITATION ORDER 

68 .  The m a g i s t r a t e s '  c o u r t s  can include i n  a matrimonial 
o r d e r  a p rov i s ion  t h a t  t h e  a p p l i c a n t  be no l o n g e r  bound t o  
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cohab i t  w i th  t h e  defendant.  This p r o v i s i o n  while i n  f o r c e  
has t h e  e f f e c t  i n  a l l  r e s p e c t s  (except  succession on 
i n t e s t a c y 3 7 )  of a dec ree  of j u d i c i a l  s epa ra t ion  ( s e c t i o n  2 ( 1 )  

( a )  of t h e  1960 A c t ) .  This  p rov i s ion  o r i g i n a t e d  i n  t h e  1878 
A c t ,  which was passed  e x p l i c i t l y  t o  p r o t e c t  t h e  w i f e  from a 
v i o l e n t  husband. Gradually t h e  circumstances i n  which a 
non-cohabitation o r d e r  should be made have been l i m i t e d  by 
d e c i s i o n s  of t h e  D i v i s i o n a l  Court; and broadly speaking  the  
p r e s e n t  r u l e  i s  t h a t  a non-cohabitation provis ion may b e  
inc luded  i n  an o r d e r  on ly  where t h e  c o u r t  i s  s a t i s f i e d  t h a t  
t h e  s a f e t y  of t h e  a p p l i c a n t  i s  i n  danger.  It fo l lows  from 
t h i s  t h a t  it i s  mostly where o rde r s  are made on t h e  ground 
of p e r s i s t e n t  c r u e l t y  t h a t  t h e  c o u r t  may be i n c l i n e d  t o  
make a non-cohabitation order.  The Div i s iona l  Court  h a s  
he ld  t h a t  t h e  d e c i s i o n  t o  i n s e r t  t h e  p rov i s ion  must be  
expres s ly  cons idered  by t h e  j u s t i ce s ,  and t h a t  t h e  p rov i s ion  
should n o t  be added as a ma t t e r  of course.38 
g e n e r a l l y  thought t h a t  such p rov i s ions  w e r e  included i n  
matrimonial  o rde r s  on ly  i n  a small  minor i ty  of c a s e s  and 
then only  i n  accordance wi th  t h e  g u i d e l i n e s  l a i d  down by 
t h e  Div i s iona l  Court. But t h e  Bedford College Law Research 
Unit3’ produced ev idence  t h a t  (whether i n a d v e r t e n t l y  o r  not)  - 
non-cohabitation p r o v i s i o n s  a r e  i n c l u d e d  i n  matrimonial  
o r d e r s  in a s u b s t a n t i a l  number of cases and by no m e a n s  
always i n  accordance wi th  t h e  g u i d e l i n e s  l a i d  down by t h e  
Div i s iona l  Court. 

It w a s  

69. W e  have cons idered  whether t h e  mag i s t r a t e s ’  power t o  
i n s e r t  t h e  non-cohabitation p rov i s ion  i n  an- order  shou ld  be 
removed. W e  do n o t  t h i n k  t h a t  t h e  f a c t  t h a t  t h e  m a g i s t r a t e s  
may a t  p resen t  be wrongly e x e r c i s i n g  t h e i r  d i s c r e t i o n  is  
i t s e l f  a ground f o r  removing t h a t  d i s c r e t i o n .  The real 

37. See s e c t i o n  40, 1970 Act. 
38. See Corton v Corton 119651 P. 1; JoZZiffe v JolZiffe 

119651 P. 6.  
39. “Separated Spouses‘‘, pp. 59-66. 
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ques t ion  i s  whether it cont inues t o  be necessary  f o r  
mag i s t r a t e s  t o  have t h e  power t o  make an o r d e r  o t h e r  than 
a purely f i n a n c i a l  one when t h e y  a r e  asked t o  intervene i n  
a marriage t h a t  has  run i n t o  d i f f i c u l t i e s .  As was noted 
above, t h e  o r d e r  owes i t s  o r i g i n  t o  the  need t o  p r o t e c t  a 
w i fe  from a v i o l e n t  husband, and it cannot be  s a i d  t h a t  
t h e r e  i s  now no need t o  have a power t o  r e s t r a i n  one spouse 
from moles t ing  t h e  other .  The ex i s t ence  of an o rde r  of 
t h i s  type may be  of psychologica l  value t o  a w i f e  who 
considers  t h a t  it gives  he r  some measure of p r o t e c t i o n  from 
he r  husband. Y e t ,  i f  t h e r e  is  a need f o r  one spouse t o  be 
p ro tec t ed  from t h e  o the r ,  t h e  non-cohabitation order ,  as 
a t  p re sen t  framed, i s  not  an e f f e c t i v e  way o f  providing such 
p ro tec t ion .  Unlike t h e  i n j u n c t i o n  which can be  granted by 
t h e  divorce c o u r t ,  it i s  simply a d e c l a r a t i o n  and i s  not 
enforceable .  Furthermore it b r i n g s  an end t o  dese r t ion ,  
which has caused d i f f i c u l t i e s  f o r  a wife who subsequently 
a t tempts  t o  o b t a i n  a divorce i n  r e l i a n c e  on a pe r iod  of 
dese r t ion .  

70. W e  a r e  n o t  a t  p re sen t  persuaded t h a t  t h e  case has 
been made f o r  removing from t h e  mag i s t r a t e s  t h e  power t o  
make t h i s  type of order ,  b u t  w e  t h i n k  t h a t  t h e  o rde r  could 
be  more e f f e c t i v e  i f  d i f f e r e n t l y  framed. It h a s  been sugges ted  
t h a t  t h e  m a g i s t r a t e s  should be  a b l e  t o  r e l y  upon t h e i r  
powers t o  b ind  t h e  husband over  t o  keep t h e  peace ,  but t h i s  
t a k e s  matrimonial  mat ters  i n t o  t h e  ambit of t h e  criminal l a w ;  
w e  consider  t h a t  any power t h a t  t h e  mag i s t r a t e s  have should be 
exe rc i sed  i n  a con tex t  where t h e y  a r e  able  t o  c a l l  upon coun- 
s e l l i n g  s e r v i c e s .  W e  suggest  f o r  cons ide ra t ion  t h a t  a new t y p e  
of remedy i n  p l a c e  of t h e  non-cohabitation p rov i s ion  could be  
made a v a i l a b l e  i n  t h e  form of a "non-molestation" order. T h i s  
should be made only where t h e  c o u r t  considers  t h a t  the wi fe  
needs p r o t e c t i o n  from harm o r  harassment by t h e  respondent. It 
should be p o s s i b l e  t o  o rde r  non-molestation w i t h  o r  without 
cond i t ions ,  a s  t h e  mag i s t r a t e s  i n  t h e i r  d i s c r e t i o n  might 
decide.  I f  no condi t ions were a t t ached ,  t h e  o r d e r  would 
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p r o t e c t  t h e  wi fe  from phys ica l  attacks o r  threats. 
w e r e  thought necessary  t o  r e l i e v e  her from t h e  du ty  of 
cohab i t a t ion ,  a cond i t ion  t o  t h a t  e f f e c t  could be  attached. 
W e  s h o u l d p a r t i c u l a r l y  welcome views a s  t o  whether mag i s t r a t e s  
should be empowered t o  a t t a c h  a cond i t ion  p reven t ing  the  
husband from e n t e r i n g  t h e  matrimonial  home. T h i s  would be 
a considerable  ex tens ion  of the powers which have h i t h e r t o  
been e n t r u s t e d  t o  mag i s t r a t e s .  A s  w e  have s a i d ,  w e  think 
t h a t  it would be  inappropr i a t e  f o r  t h i s  order  t o  be  obtained 
i n  c r imina l  proceedings ,  and t h a t  it should be  obta ined  i n  
proceedings where counse l l i ng  services were a v a i l a b l e .  The 
o r d e r  should be  framed i n  such a way a s  t o  make it enforce- 
able under s e c t i o n  54 of t h e  Mag i s t r a t e s '  Cour ts  A c t  1952, 
which enables  t h e  mag i s t r a t e s  by monetary s a n c t i o n  o r  by 
committal t o  cus tody  t o  enforce an o r d e r  o t h e r  t h a n  for  t h e  
payment of money.40 W e  cons ide r  t h a t  t h i s  could  provide 
p r o t e c t i o n  t o  t h e  wi fe  who was i n  f e a r  of he r  husband and 
an adequate s u b s t i t u t e  f o r  t h e  e x i s t i n g  provis ion.  

I f  it 

PROCEDURAL AND RELATED MATTERS 

71. W e  have formulated our p roposa l s  f o r  t h e  subs t an t ive  
law t o  be app l i ed  by t h e  m a g i s t r a t e s  i n  a d j u d i c a t i n g  upon 
d i s p u t e s  between spouses on the b a s i s  of what w e  consider 
should be t h e  p r i n c i p l e  and o b j e c t i v e s  of t h i s  a s p e c t  of 
t h e i r  j u r i s d i c t i o n .  A s  w e  s a i d  above, the  o b j e c t i v e s  which 
w e  propose a r e  t o  be achieved n o t  on ly  by modifying the 
s u b s t a n t i v e  law b u t  a l s o  by adap t ing  t h e  cour t  procedures 
under which t h e  law i s  put  i n t o  e f f e c t .  W e  have expressed 
t h e  view t h a t  i n  accordance wi th  t h e  summary c h a r a c t e r  of 
t h e  j u r i s d i c t i o n  t h e  r e l i e f  a p p l i e d  f o r  should b e  cheaply 
and speed i ly  a v a i l a b l e  through a s imple  and r e a d i l y  under- 
s t andab le  procedure ,  and one which i s  formulated i n  a way 
which does not  n e c e s s i t a t e  i n  eve ry  case t h e  a p p l i c a n t  

40. W e  d i scuss  t h i s  provis ion i n  more d e t a i l  i n  paragraph 
132 below. 
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having t o  recite t h e  h i s t o r y  o f  t h e  marriage. W e  r e a l i s e  
and acknowledge t h a t  i n  some cases it w i l l  n o t  be  possible  
f o r  t h e  a p p l i c a n t  spouse t o  o b t a i n  r e l i e f  w i thou t  r e ly ing  
upon t h e  conduct of t h e  o t h e r  spouse as  a ground f o r  main- 
tenance,  and t h a t  it must always be  open t o  t h e  respondent 
t o  a l l e g e  t h a t  t h e  conduct of t h e  app l i can t  r e l i e v e s  him 
of h i s  o b l i g a t i o n  t o  maintain. But w e  cons ide r  t h a t  t h e  
changes i n  t h e  s u b s t a n t i v e  law which w e  have suggested w i l l  
be  l i k e l y  t o  produce i n  t h e  m a g i s t r a t e s '  c o u r t s  t h e  s o r t  
of atmosphere i n  which family m a t t e r s  ought t o  be  s e t t l e d .  
T o  supplement t h e s e  changes, w e  d i s c u s s  i n  t h e  following 
paragraphs some modi f ica t ions  i n  and add i t ions  t o  the  pro- 
cedure  i n  matrimonial  cases  which w e  be l i eve  cou ld  enable 
t h e  m a g i s t r a t e s  more e f f e c t i v e l y  t o  achieve t h e  ob jec t ives  
of t h e i r  matrimonial  j u r i s d i c t i o n .  

72. Our main proposals  a r e  t o  enable t h e  c o u r t s  t o  make 
what w e  r e f e r  t o  a s  a consent o r d e r ,  t o  extend t h e i r  powers 
t o  make i n t e r i m  o r d e r s  f o r  maintenance, t o  a s s i s t  them t o  
a more accu ra t e  assessment of m e a n s  by use of a means 
q u e s t i o n n a i r e ,  and t o  ensure t h a t  r e c o n c i l i a t i o n  se rv ices  
a r e  a v a i l a b l e  from t h e  beginning of t h e  proceedings .  

THE CONSENT ORDER 

73. It could,  w e  be l i eve ,  b e  of a s s i s t a n c e  t o  many couples  
i f  when t h e i r  marr iage  has t e f i p o r a r i l y  broken down they w e r e  
able t o  o b t a i n  t h e  a s s i s t a n c e  of t h e  cour t s  i n  r egu la t ing  t h e  
f i n a n c i a l  arrangements between themselves wi thou t  having t o  
parade be fo re  t h e  cour t  t h e  whole h i s t o r y  of t h e i r  marriage. 
It i s  of course p o s s i b l e  i n  p r a c t i c e  f o r  t h e  c o u r t s  a t  p r e s e n t  
t o  make what is v i r t u a l l y  an o r d e r  by consent i n  s p i t e  of t h e  
f a c t  t h a t  t h e  a p p l i c a n t  must e s t a b l i s h  t h a t  a matrimonial 
o f f ence  has been committed and t h a t  any payments ordered t o  
be  made must be  of such an amount as t h e  cour t  considers  rea- 
sonable  i n  a l l  t h e  circumstances o f  t h e  case. But a t  p re sen t  
t h e r e  is  imposed upon t h e  a p p l i c a n t  t h e  duty of proof and 
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upon t h e  court  t h e  duty  of enqui ry  i n t o  means and o t h e r  
r e l e v a n t  f a c t o r s .  W e  have cons idered  whether it may be 
p o s s i b l e  t o  remove some o r  a l l  of these d u t i e s  i n  c e r t a i n  
c a s e s ,  where t h e  couple  a r e  i n  agreement about t h e  amount 
of maintenance and wish t o  have t h i s  agreement g iven  l e g a l  
f o r c e  a s  a maintenance order ,  t h u s  provid ing  s e c u r i t y  f o r  
t h e  wi fe  and c e r t a i n t y  f o r  t h e  husband. 

74.  W e  a r e  a t t r a c t e d  by t h e  p r i n c i p l e  of t h e  consent 
o r d e r ,  and w e  see no reason why i n  appropr i a t e  circumstances 
such an o rde r  should  no t  be made. But w e  think i t  r i g h t  t o  
draw a t t e n t i o n  t o  t h e  d i f f i c u l t i e s  which a r i s e .  The order 
w i l l  be a j u d i c i a l  a c t ,  enforceable  u l t i m a t e l y  by t h e  
s a n c t i o n  of imprisonment, and it may run f o r  a l o n g  time. 
It  s e e m s  e s s e n t i a l ,  t h e r e f o r e ,  t h a t  t h e  t r i b u n a l  which 
cons ide r s  t h e  a p p l i c a t i o n  should,  b e f o r e  making t h e  order ,  
be  j u d i c i a l l y  s a t i s f i e d  t h a t  bo th  p a r t i e s  t r u l y  consent  and 
a p p r e c i a t e  t h e  l e g a l  consequences of t h e  order.  W e  accordingly 
sugges t  t h a t  a consen t  o rde r  should  n o t  be made e x c e p t  by a 
c o u r t  - though it might be cons ide red  whether such  a court 
might c o n s i s t  of a s i n g l e  mag i s t r a t e :  W e  t h ink  it pre fe rab le  
t h a t  bo th  p a r t i e s  should  a t t e n d  t h e  c o u r t  i n  eve ry  case  i n  
o r d e r  t o  express  t h e i r  agreement t o  the order,  b u t  w e  recog- 
n i s e  t h a t  cases  may a r i s e  i n  which t h e  one who is  t o  make 
t h e  payments, normally t h e  husband, i s  unable, f o r  one rea- 
son o r  another ,  t o  do so. W e  t h e r e f o r e  suggest  t h a t  the  c o u r t  
should  be given d i s c r e t i o n ,  e x c e p t i o n a l l y ,  t o  proceed  i n  h i s  
absence i f  t h e  wi fe  can produce w r i t t e n  evidence of h i s  agree- 
ment t o  t h e  c o u r t  t oge the r  with a s ta tement  of h i s  means. I f  
t h e  husband i s  n o t  p re sen t  i n  c o u r t ,  w e  t h ink  it necessary 
t h a t  t h e r e  should be provis ion enab l ing  him t o  cha l l enge  t h e  
o r d e r  w i th in ,  s a y ,  1 4  days from t h e  d a t e  of i ts s e r v i c e  o r  
such longer  pe r iod  a s  t h e  cour t  may direct. Within t h a t  
pe r iod  it would be open t o  him t o  apply  f o r  t h e  o r d e r  t o  be 
set a s i d e  on t h e  ground t h a t  it w a s  made without t r u e  consent; 
appea l  wouldlie t o  t h e  Div i s iona l  Court  from t h e  r e j e c t i o n  
of t h e  app l i ca t ion .  
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75. W e  do n o t  t h i n k  it desirable to  enab le  t h e  courts  
t o  convert  a w r i t t e n  agreement i n t o  an en fo rceab le  order.  
It  i s  p r e f e r a b l e  i n  our  view t o  have from the first an 
o r d e r  which t h e  cour t  could i t s e l f  have made i n  defended pro-  
ceedings and i n  t h e  form i n  which it would have  made it. 

76. W e  s u g g e s t  t h a t  t h e  c o u r t  should have power subse- 
quen t ly  by o r d e r  t o  vary o r  revoke  a consent o r d e r  on t h e  
a p p l i c a t i o n  of one pa r ty  and w i t h  t h e  consent o f  the  other .  
But i f  consent  is  n o t  forthcoming, w e  suggest  t h a t  t he re  
should  be power t o  vary o r  revoke t h e  order  on ly  i 5  some 
change i n  circumstances is adduced. The c o u r t  should not  
have power t o  reopen the case  on i t s  meri ts .  

77. W e  have considered whether t h e  c o u r t  should  have 
d i s c r e t i o n  t o  r e f u s e  t o  make a consent  order .  On the one 
hand, it can be  s a i d  t h a t  t h e  whole purpose of t h e  consent 
procedure i s  t o  g i v e  t h e  a p p l i c a n t  an en fo rceab le  order 
where t h e r e  is  consent wi thout  t h e  need f o r  l i t i g a t i o n .  
Provided t h a t  t h e  o r i g i n a l  consen t  does not  p rec lude  e i t h e r  
p a r t y  from apply ing  subsequent ly  f o r  a v a r i a t i o n  o r  revo- 
c a t i o n  both p a r t i e s '  i n t e r e s t s  w i l l  be safeguarded. On- t h e  
o t h e r  hand, it may be  thought wrong i n  p r i n c i p l e  t o  r equ i r e  
a c o u r t  t o  make an enforceable  o r d e r  without g i v i n g  it t h e  
oppor tuni ty  of r e f u s i n g  t o  a c t  i f  it i s  d o u b t f u l  of the 
m e r i t s  of t h e  case. W e  are d i sposed  t o  a t t a c h  weight t o  t h e  
second argument, and w e  suggest  t h a t  t h e  c o u r t  should have 
d i s c r e t i o n  t o  r e f u s e  t o  make a consent  o rde r  i f  it considers  
t h a t  such an o r d e r  would n o t  be  i n  t h e  b e s t  i n t e r e s t s  of t h e  
p a r t i e s  and t h e i r  ch i ld ren .  The c o u r t  may c o n s i d e r  t h a t  t h e  
amount of t h e  o r d e r  to which t h e  parties have consented is 
u n r e a l i s t i c a l l y  h igh  or low, b e a r i n g  i n  mind t h e i r  f i n a n c i a l  
circumstances.  The cour t  may c o n s i d e r  t h a t  one  of the 
p a r t i e s ,  i n  g i v i n g  consent t o  an o r d e r ,  i s  c h e r i s h i n g  f a l s e  
hopes about t h e  p o s s i b i l i t y  of r e c o n c i l i a t i o n .  It could be 

argued t h a t  t h e r e  i s  danger t h a t  t h e  consent o r d e r  w i l l  be 
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used between conniving spouses so that t h e  burden of 
r e s p o n s i b i l i t y  f o r  support ing t h e  a p p l i c a n t  and the chi ldren 
is p laced  upon the S t a t e  by making an agreement t h a t  t h e  
respondent should provide  he r  w i t h  maintenance f a r  below he r  
needs. I n  p r a c t i c e ,  t h e  way i n  which s e c t i o n  2 2  o f  t h e  
Min i s t ry  of S o c i a l  Secur i ty  A c t  1 9 6 6  i s  framed seems t o  us 
t o  prec lude  t h i s  lat ter s o r t  of arrangement, s i n c e  it would 
be p o s s i b l e  f o r  t h e  Supplementary B e n e f i t s  Commission t o  
proceed f o r  an o r d e r  under t h a t  A c t  i f  it were of the opinion 
t h a t  t h e  respondent was no t  f u l f i l l i n g  h i s  r e s p o n s i b i l i t i e s  
t o  h i s  family. But even s o ,  it would be p r e f e r a b l e  t o ,  avoid 
c r e a t i o n  of a c o n f l i c t  of t h i s  k ind  by giving the c o u r t  a 
d i s c r e t i o n .  

78. W e  cons ide r  t h a t  t h e  consent  procedure shou ld  apply 
t o  o r d e r s  f o r  t h e  maintenance of spouses  and c h i l d r e n ,  
a l though w e  t h i n k  t h a t  it w i l l  on ly  be i n  r a r e  cases t h a t  
m a g i s t r a t e s  would be  w i l l i n g  t o  make consent o r d e r s  i n  
r e s p e c t  of c h i l d r e n  b e f o r e  t h e  circumstances of the case have 
been f u l l y  i n v e s t i g a t e d .  

THE PROCEDURE ON APPLICATION FOR AN ORDER 

79. 

matrimonial  o rde r  ( o t h e r  than a consen t  o rde r ) .  I n  t h i s  
s e c t i o n  w e  a r e  d i s c u s s i n g  t h e  procedure  f o r  o r d e r s  i n  respect  
of spouses ,  although from t i m e  t o  t i m e  reference i s  made t o  
t h e  ch i ld ren .  Orders i n  r e s p e c t  o f  ch i ld ren  a r e  d i scussed  
later, b u t  it is worth saying a t  t h i s  p o i n t  t h a t  w e  t ake  the  
view t h a t  t h e  p r i n c i p l e  of t h e  1 9 6 0  A c t  (namely t h a t  the  
c o u r t  must cons ide r  t h e  i n t e r e s t s  o f  t h e  ch i ld ren  of t h e  
marr iage  r e g a r d l e s s  of i t s  a d j u d i c a t i o n  about t h e  p a r e n t s )  
should be r e t a ined .  

W e  t u r n  now t o  t h e  procedure on a p p l i c a t i o n  f o r  a 

RECONCILIATION 

80. 

j u s t i c e  ( w e  d e a l  w i th  t h e  quest ion o f  j u r i s d i c t i o n  la ter) .  W e  
Appl ica t ion  would i n  t h e  f i r s t  i n s t a n c e  be t o  a s i n g l e  
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have considered whether it should become a statutory 
requirement that the possibility of reconciliation be 
considered at the time of application. Various procedures 
are at present adopted. In a number of courts there is a 
preliminary meeting between the applicant, the justices' 
clerk and a justice, often with the court probation officer 
in attendance, at which, in addition to considering whether 
a summons for a matrimonial order should be issued, recon- 
ciliation is mentioned and where there is a prospect of 
reconciliation the services of the probation officer are 
engaged. In the divorce court section 3 of t!e 1969 Act 
requires the solicitor acting for a petitioner for divorce 
to certify whether he has discussed with the petitioner the 
possibility of reconciliation and given him the names and 
addresses of persons qualified to effect a reconciliation. 
Section 59 of the Magistrates' Courts Act 1952 envisages 
the possibility that a magistrates' court may request a 
probation officer or any other person to attempt to effect 
a reconciliation between parties, and presumably this 
can be done at any time during the proceedings. 

81. We are of the opinion that the procedure under the 
1969 Act would not be altogether satisfactory for the 
magistrates' courts because, despite the availability of 
legal aid, not all parties who proceed before the magistrates' 
courts are represented by solicitors. Moreover, we believe 
that the procedure under section 59 of the Magistrates' 
Courts Act 1952 also has disadvantages. The chances of 
effective conciliation may well be diminished in the 
magistrates' courts by the parties' awareness that, although 
the report upon an attempted conciliation cannot be received 
in the court as evidence, it may nevertheless be seen by the 
court. 

82. We have considered whether it may not be desirable 
to replace the existing provisions of the magistrates' law, 
which already implicitly recognise the value of reconciliation 

52 



i n  matrimonial  c a s e s ,  by a s t a t u t o r y  procedure r e q u i r i n g  
t h e  c o u r t  i n  every  case t o  exp lo re  t h e  p o s s i b i l i t y  of 
r e c o n c i l i a t i o n  wi th  t h e  p a r t i e s .  On t h e  one hand, it can 
be  s a i d  t h a t  i f  t h e  c o u r t  cons ide r s  t h e r e  i s  any prospec t  
of a r e c o n c i l i a t i o n ,  t h i s  prospec t  ought t o  be f u l l y  
explored. On t h e  o t h e r  hand, i f  a spouse comes t o  c o u r t  
genuinely i n  need o f  f i n a n c i a l  r e l i e f ,  genuinely i n  f e a r  
of moles ta t ion  from h e r  husband and genuinely d e s i r i n g  
p r o t e c t i o n  f o r  h e r  c h i l d r e n ,  she should  not  be dep r ived  
of immediate a s s i s t a n c e  i n  o b t a i n i n g  h e r  r i g h t s .  There 
is, w e  consider ,  a ba lance  t o  be s t r u c k  here  between 
s e c u r i n g  what may be  t h e  long-term i n t e r e s t s  of t h e  p a r t i e s  
and of t h e  family by explor ing t h e  p o s s i b i l i t y  o f  recon- 
c i l i a t i o n ,  and p r o t e c t i n g  t h e i r  shor t - te rm i n t e r e s t s  by 
provid ing  the  r e l i e f  f o r  which they  have appl ied.  This 
is a ma t t e r  i n  which t h e  cour t s  must i n t e rvene  w i t h  g r e a t  
t a c t  and caut ion,  and w e  see no r eason  why they shou ld  be 
depr ived  of t h e  d i s c r e t i o n  made a v a i l a b l e  under t h e  present  
law. However, w h i l s t  w e  a r e  c o n t e n t  t o  leave t h e  ma t t e r  
t o  t h e  judgment o f  t h e  cour t s  a s  t o  how t o  proceed i n  
i n d i v i d u a l  ca ses ,  w e  neve r the l e s s  t h i n k  t h a t  t h e  e x i s t i n g  
p rov i s ions  r e l a t i n g  t o  c o n c i l i a t i o n ,  which a r e  conta ined  i n  
s e c t i o n  59 of t h e  1952 A c t ,  a r e  n o t  a l t o g e t h e r  s a t i s f a c t o r y .  
W e  t h i n k  t h a t  t h e  r i g h t  s o l u t i o n  is  t o  place t h e  e x i s t i n g  
powers on a more r e g u l a r  foot ing.  W e  t he re fo re  sugges t  t h a t ,  
i n  t h e  re formula ted  mag i s t r a t e s '  law, t h e r e  should  be  placed 
on t h e  cour t s  a du ty  t o  consider  t h e  p o s s i b i l i t y  o f  recon- 
c i l i a t i o n  and t o  d i r e c t  t h e  p a r t i e s '  a t t e n t i o n  t o  t h i s  possi- 
b i l i t y ;  and t h a t  it should be e x p r e s s l y  provided t h a t ,  i f  
t h e  c o u r t  cons ide r s  a t  any s t a g e  i n  t h e  proceedings t h a t  
t h e r e  i s  a reasonable  p o s s i b i l i t y  of a r e c o n c i l i a t i o n ,  the  
c o u r t  may adjourn t h e  proceedings and may r eques t  a probation 
o f f i c e r  o r  o t h e r  person t o  a t tempt  t o  e f f e c t  a r e c o n c i l i a t i o n  
between t h e  p a r t i e s .  

83. A s  t o  t h e  t iming  of t h e  i n t e r v e n t i o n  t o  h e l p  recon- 
c i l i a t i o n ,  one f u r t h e r  po in t  needs t o  be made. The view 
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has o f t e n  been expressed t h a t  once proceedings i n  the  
mag i s t r a t e s '  c o u r t  have s t a r t e d  t h e  chances of r econc i l i -  
a t i o n  a r e  g r e a t l y  reduced. But whether t h i s  is  so o r  n o t ,  
t h e r e  i s  cons ide rab le  ev idence  t o  show t h a t  r e c o n c i l i a t i o n  
can occur n o t  only before  t h e  summons i s  i s s u e d ,  but a l s o  
during o r  a f t e r  t h e  proceedings,  s ince ,  i n  many cases,  
o rde r s  cease t o  have e f f e c t  by v i r t u e  of s e c t i o n  7 of t h e  
1 9 6 0  Act upon t h e  p a r t i e s  resuming cohab i t a t ion .  It  is 
f o r  t h i s  reason  t h a t  we have suggested t h a t  t h e  court  
should be able t o  adjourn t h e  proceedings a t  any stage.  
The adjournment should be f o r  such per iod as t h e  court  
t h inks  f i t  t o  enab le  a t tempts  t o  be made t o  e f f e c t  a 
r e c o n c i l i a t i o n .  

THE INTERIM ORDER 

84. A t  p r e s e n t ,  m a g i s t r a t e s '  cou r t s  have power t o  make 
an i n t e r i m  o r d e r  f o r  maintenance (and, where t h e r e  are  
s p e c i a l  c i rcumstances,  f o r  cus tody  o r  access )  before  f i n a l  
ad jud ica t ion ,  b u t  t h i s  power can be exe rc i sed  only where 
t h e  cour t  ad jou rns  t h e  hea r ing  f o r  more t h a n  a week o r  i s  
of t h e  opin ion  t h a t  the  case  would be more conveniently 
d e a l t  wi th  by t h e  High Court ( s e c t i o n  6(1) of t h e  1960 A c t ) .  

Maintenance may be ordered e i t h e r  f o r  spouses o r  children. 
W e  t h ink  t h a t  it might be p o s s i b l e  t o  extend t h i s  power so 
a s  t o  enable  a c o u r t  t o  make an in t e r im  o r d e r  f o r  maintenance 
a t  any t i m e  a f t e r  t h e  a p p l i c a n t  makes he r  i n i t i a l  complaint 
and t h e  summons i s  issued.  ( W e  d e a l  with t h e  quest ion of 
i n t e r i m  o r d e r s  f o r  custody o r  access i n  paragraph  158 below.) 
This  would s e e m  a d e s i r a b l e  and necessary a d d i t i o n  t o  t h e  
mag i s t r a t e s '  powers, i f  it is p r a c t i c a b l e ,  s i n c e  various 
f a c t o r s  such a s  t h e  p re s su re  of business ,  and t h e  time 
r equ i r ed  f o r  t h e  p a r t i e s  t o  seek  l e g a l  a i d  and f o r  t h e i r  
a d v i s e r s  t o  p repa re  t h e i r  c a s e s ,  i n  some m a g i s t r a t e s '  c o u r t s  
mean t h a t  o f t e n  a hear ing cannot  be arranged wi th in  l e s s  
than 2 months of t h e  i n i t i a l  app l i ca t ion .  The Supplementary 
Bene f i t s  Commission can, of cour se ,  r e l i e v e  abso lu te  need 
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dur ing  t h i s  pe r iod ,  b u t  no t  a l l  t h e  women apply ing  f o r  
r e l i e f  i n  t h e  m a g i s t r a t e s '  c o u r t s  w i l l  be e l i g i b l e  for 
b e n e f i t s ;  some of t h e m ,  f o r  example, may be working f u l l -  
t i m e .  W e  have t h e r e f o r e  cons idered  whether it s h o u l d  not  
be p o s s i b l e  t o  make an enforceable  i n t e r i m  o r d e r  a v a i l a b l e  
a t  any t i m e  a f t e r  t h e  i n i t i a l  a p p l i c a t i o n  is made. 

85. The f i r s t  p o s s i b i l i t y  w e  cons idered  was an ex p a r t e  
orde r .  The procedure t h a t  w e  envisaged  was t h a t  t h e  appli-  
c a n t  should,  a t  t h e  t i m e  of making h e r  complaint,  apply t o  
t h e  c o u r t  f o r  an i n t e s i m  order  and complete a s imple  means 
q u e s t i o n n a i r e ,  on t h e  l i n e s  of t h a t  a l ready used i n  a 
number of cour t s .  T h e  means q u e s t i o n n a i r e  would assist her  
i n  assembling t h e  r e l e v a n t  f a c t s  about  he r  means and would 
enab le  t h e  c o u r t  a t  t h i s  p re l imina ry  s t a g e  t o  de te rmine  
what l e v e l  of o r d e r  it should make t o  r e l i e v e  h e r  needs. 
So f a r  a s  t h e  respondent i s  concerned, a t  t h i s  pre l iminary  
s t a g e  t h e  cour t  would have t o  r e l y  upon the  a p p l i c a n t ' s  
e s t i m a t e  a s  t o  h i s  c u r r e n t  ea rn ings ,  which she would s t a t e  
upon t h e  means ques t ionna i r e .  I f  t h e  court  dec ided  t o  make 
an i n t e r i m  o rde r ,  t h e  o rde r  would t h e n  be served upon the  res- 
pondent t oge the r  w i th  t h e  summons and a copy of t h e  w i f e ' s  m e a n s  
q u e s t i o n n a i r e  and would become en fo rceab le  from t h e  da t e  of 
s e r v i c e .  When making t h e  i n t e r i m  o r d e r  the  c o u r t  would f i x  
a d a t e  f o r  t h e  f u l l  hea r ing  and t h e  in t e r im  o r d e r  would 
cont inue  u n t i l  t h a t  da t e .  Such a procedure would have t h e  
advantage of g i v i n g  t h e  a p p l i c a n t  an immediately enforceable  
o r d e r ,  bu t  it would, w e  t h i n k ,  g i v e  rise t o  s e r i o u s  d i f f i -  
c u l t i e s  of p r i n c i p l e .  I f  t h e  respondent  were shown i n  the  
subsequent proceedings t o  be liable t o  maintain h i s  wife,  
a l l  w e l l  and good. The in t e r im  o r d e r  would have secured 
t h e  r i g h t  r e s u l t  by providing immediate f i n a n c i a l  a s s i s t ance  
f o r  h i s  w i f e  and c h i l d r e n  and d i s c h a r g i n g  from t h e  o u t s e t  
any l i a b i l i t y  t o  main ta in  he may have. I f ,  on t h e  o t h e r  
hand, t h e  subsequent proceedings showed t h e  husband not t o  be  
l iable  t o  main ta in  h i s  wife ,  t hen  h e  would have good reason 
t o  f e e l  aggrieved. For"he would have  been o rde red  t o  maintain 
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h i s  w i fe  when he  was n o t  liable to do SO, wi thou t  having 
been given any oppor tun i ty  of c o n t r a d i c t i n g  her s ta tements  
o r  of making a s t a t emen t  on h i s  own behalf .  Our own view 
is t h a t ,  w h i l s t  w e  should no t  wish  husbands t o  be re l i eved  
of their r e s p o n s i b i l i t i e s  towards w i f e  and c h i l d r e n  i f  
t h e r e  is a l i a b i l i t y  t o  maintain,  w e  think it undes i r ab le  
t h a t  t h e  c o u r t s  should  be empowered t o  make en fo rceab le  
o r d e r s  wi thout  a t  l e a s t  giving t h e  defendant an  opportuni ty  
t o  be  heard. 

8 6 .  It may be  argued t h a t  no g r e a t  harm would be done 
by an ex p a r t e  procedure on t h e s e  l i n e s  because an aggrieved 
o r  awkward respondent would merely ignore  an i n t e r i m  order 
of t h i s  kind. Then, i f  he were subsequently found n o t  t o  be 
l i a b l e ,  t h e  cour% would have power t o  r e m i t  any a r r e a r s .  
As f o r  t h e  respondent who d i d  comply with t h e  o r d e r ,  i f  he 
w e r e  subsequently found not  t o  be l i a b l e ,  it would be  poss ib l e  
t o  provide  some means by which any payments he had made t o  
h i s  w i fe  could be recovered. For o u r  own p a r t ,  w e  t h ink  
t h a t  t h e s e  arguments a r e  unsound. It seems t o  u s  t o  be 
wrong i n  p r i n c i p l e  t o  provide a procedure under which husbands, 
i n  t h e  hope t h a t  t hey  would subsequent ly  be found n o t  t o  be 
l i a b l e ,  would be, a s  it w e r e ,  i n v i t e d  t o  disobey an enforce- 
a b l e  o r d e r ,  t h u s  b r ing ing  t h e  l a w  i n t o  d i s r epu te .  Moreover, 
w e  t h i n k  t h a t  any proposa l  which would r equ i r e  t h e  wife t o  
repay any money s h e  had rece ived  under an i n t e r i m  o rde r  of 
t h i s  kind would g i v e  rise t o  g r e a t  d i f f i c u l t i e s .  
by t h e  t i m e  t h a t  t h e  husband w e r e  found not  t o  b e  l i a b l e  t o  
main ta in  h i s  w i fe ,  she  would have s p e n t  any money received 
from him by way of payments under an in t e r im  o r d e r .  

I n  l i ract ice ,  

a i .  W e  have t h e r e f o r e  cons idered  whether it may not  be 
p o s s i b l e  t o  d e v i s e  an a l t e r n a t i v e  procedure under which a 
wi fe  i n  need of immediate f i n a n c i a l  r e l i e f  would be able t o  
o b t a i n  an i n t e r i m  o r d e r  f o r  maintenance, but  t h e r e  would be 

some safeguard f o r  t h e  respondent who considered t h a t  he was 
n o t  l iable t o  main ta in  her.  Such a procedure might  be 
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s u b s t a n t i a l l y  s i m i l a r  t o  t h e  e x i s t i n g  procedure provided  
by s e c t i o n  6 of t h e  1 9 6 0  A c t ,  which it would subsume, b u t  
wi th  c e r t a i n  mod i f i ca t ion i in t roduced  t o  f a c i l i t a t e  t h e  
making of an o rde r  a t  an e a r l y  da t e .  The procedure w e  
envisage  would be  on t h e  fol lowing l i n e s .  When making her  
i n i t i a l  complaint, t h e  wi fe  would be i n v i t e d  t o  f i l l  i n  a 
simple m e a n s  q u e s t i o n n a i r e ,  which would include a ques t ion  
about h e r  husband's c u r r e n t  ea rn ings  and employment s i t u a t i o n .  
The means q u e s t i o n n a i r e ,  t oge the r  w i t h  t h e  summons (which 
would be r e t u r n a b l e  on a d a t e  no more than ,  say,  2 1  days 
ahead) ,  would then  be served  upon t h e  respondent and h e  
would be  given an oppor tun i ty  both t o  answer a s i m p l e  means 
q u e s t i o n n a i r e  of h i s  own and t o  make r e p r e s e n t a t i o n s  wi th in  
a g iven  per iod  o f ,  s ay ,  1 4  days a s  t o  t h e  amount of any 
i n t e r i m  o rde r  o r  why an i n t e r i m  o r d e r  should no t  b e  made. I f  
no r e p r e s e n t a t i o n s  w e r e  received,  t h e  c o u r t  would proceed t o  
make an in t e r im  o rde r .  I f  r e p r e s e n t a t i o n s  were r e c e i v e d ,  
then both  p a r t i e s  would be given an opportuni ty  t o  p r e s e n t  
t h e i r  c a s e  t o  t h e  c o u r t  on t h e  d a t e  f o r  which t h e  summons 
was r e t u r n a b l e ,  and t h e  c o u r t  would determine whether  o r  not 
it was appropr i a t e  i n  t h e  c i rcumstances  t o  make an i n t e r i m  
o r d e r  and, i f  so, f o r  what amount. I f ,  f o r  any r e a s o n ,  t h e -  
c o u r t  was unable t o  h e a r  t h e  case on t h e  da t e  g iven  i n  the  
summons, w e  suggest  t h a t  it should b e  made p o s s i b l e  f o r  a 
s i n g l e  mag i s t r a t e ,  s i t t i n g  i n  p r i v a t e ,  t o  cons ide r  t h e  appli-  
c a t i o n  and, i f  a p p r o p r i a t e ,  t o  make an in t e r im  o r d e r .  We 
envisage  t h a t ,  when making t h e  o r d e r ,  t h e  cour t  o r  t h e  s i n g l e  
m a g i s t r a t e  should f i x  a d a t e  f o r  t h e  f u l l  hearing. The 
i n t e r i m  o rde r  would cont inue  i n  f o r c e  u n t i l  t h a t  d a t e ,  or i f  
t h e  hea r ing  was s t i l l  unable t o  t a k e  p l a c e ,  u n t i l  t h e  next 
d a t e  f i x e d ,  s u b j e c t  t o  an o v e r a l l  time l i m i t .  

88, W e  have cons idered  whether it would be  d e s i r a b l e  t o  
compel t h e  a p p l i c a n t  o r  t h e  respondent  t o  complete t h e  means 
q u e s t i o n n a i r e  and t o  provide  s p e c i a l  p e n a l t i e s  a g a i n s t  e i t h e r  
of t h e  p a r t i e s  f o r  g i v i n g  f a l s e  information.  W e  t h i n k  it 
unnecessary t o  compel completion of t h e  q u e s t i o n n a i r e  by the  
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respondent. If he  chooses n o t  t o  make r e p r e s e n t a t i o n s ,  and 
an i n t e r i m  ordex is made, the mag i s t r a t e s  w i l l  have power 
t o  secure h i s  presence  i n  c o u r t  a t  t h e  s u b s t a n t i v e  hear ing 
and it w i l l  t hen  be poss ib l e  f o r  him t o  be examined o r a l l y  
a s  t o  means. H e  cannot escape  h i s  o b l i g a t i o n s  by not 
a t t end ing  t h e  s u b s t a n t i v e  h e a r i n g  s i n c e ,  p rovided  the  
m a g i s t r a t e s  a r e  s a t i s f i e d  t h a t  h e  h'as been served with pro- 
cess, they can make an o rde r  even i n  h i s  absence. Further- 
more it seems undes i r ab le  t o  compel completion of the 
ques t ionna i r e  because t h i s  might suggest  t h a t  t h e  i s sue  had 
i n  some way been prejudged; it w i l l  be necessa ry  t o  frame 
t h e  i n t e r i m  o r d e r  and t h e  q u e s t i o n n a i r e  i n  such  a way t h a t  
it is  c l e a r  t h a t  t h e  s u b s t a n t i v e  i s s u e  has n o t  been 
predetermined. 
should  be any compulsion upon t h e  respondent t o  complete t h e  
ques t ionna i r e .  On t h e  o t h e r  hand, w e  think it r i g h t  t h a t  
t h e  a p p l i c a n t  f o r  an i n t e r i m  o r d e r  of the  k ind  w e  a re  
proposing ought t o  be  r equ i r ed  t o  complete a simple means 
ques t ionna i r e .  Such a q u e s t i o n n a i r e  would e n a b l e  her t o  
assemble a l l  t h e  r e l e v a n t  f a c t s  about her  means, and t o  set 
them ou t  i n  a c l e a r  manner which w i l l  r e a d i l y  be  understood 
by t h e  respondent.  

Accordingly w e  do n o t  recommend t h a t  t h e r e  

89. Turning t o  t h e  ques t ion  o f  sanct ion a g a i n s t  giving 
f a l s e  informat ion  o r  wi thhold ing  information, w e  a r e  re luc-  
t a n t  t o  import  any more elements of t h e  c r i m i n a l  law than 
a r e  a b s o l u t e l y  necessary  i n t o  t h e  mag i s t r a t e s '  matrimonial 
j u r i s d i c t i o n ,  b u t  w e  t h ink  it r i g h t  t h a t  t h e  a p p l i c a n t  and 
t h e  respondent a l i k e  should be  s u b j e c t  t o  p e n a l t i e s  i f  they 
knowingly g ive  f a l s e  informat ion  i n  t h e i r  ques t ionna i r e s .  
W e  suggest  t h a t  a t  t h e  hea r ing  b e f o r e  the  s i n g l e  mag i s t r a t e  
any evidence g iven  should be on oath.  

90. A t  t h e  f u l l  hear ing,  it would be h e l p f u l  t o  t h e  c o u r t  
t o  be able t o  have regard both  t o  t h e  a p p l i c a n t ' s  question- 
n a i r e  and t o  t h a t  of t h e  respondent ,  i f  he has  decided t o  
complete one. W e  t h e r e f o r e  s u g g e s t  t h a t  t h e  ques t ionna i r e s  
should  be  admiss ib l e  i n  evidence, though w e  shou ld  not want 
them t o  be used i n  p l ace  of o r a l  evidence a s  t o  means i f  t h e y  
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were challenged. Both p a r t i e s  would be  ab le  t o  c ros s -  
examine upon the b a s i s  of t h e  ques t ionna i r e s .  Moreover, 
i f  on t h e  b a s i s  of t h e  ques t ionna i r e s  t h e  cour t  cons idered  
t h a t  it s t i l l  had i n s u f f i c i e n t  in format ion  about t h e  
p a r t i e s '  means upon which t o  de te rmine  t h e  amount of t h e  
o r d e r ,  t h e r e  would be  power a v a i l a b l e  under s e c t i o n  6 0  of 
t h e  Mag i s t r a t e s '  Cour ts  A c t  1952 t o  ask a probat ion  o f f i c e r  
t o  enqu i re  i n t o  t h e  p a r t i e s '  means. 

91. It is  no p a r t  of our i n t e n t i o n ,  i n  o u t l i n i n g  t h i s  
new procedure f o r  an i n t e r i m  o rde r ,  t o  deprive m a g i s t r a t e s '  
c o u r t s  of t h e i r  e x i s t i n g  powers, under s e c t i o n  6 ( 1 )  (a) of 
t h e  1 9 6 0  A c t ,  t o  make an in t e r im  o r d e r  on ad journ ing  the  
proceedings f o r  any pe r iod  g r e a t e r  t h a n  one week. It i s  
p o s s i b l e  t o  envisage  circumstances i n  which, g iven  t h e  
e x i s t e n c e  of t h e  new procedure w e  are proposing, such  a 
power might s t i l l  be  use fu l .  For example, t h e  woman apply- 
i n g  f o r  a maintenance o rde r  on one of t h e  new grounds we 
have proposed may n o t  be i n  immediate need of r e l i e f  a t  the  
t i m e  of h e r  a p p l i c a t i o n  - h e r  husband may s t i l l  be  maintain- 
i n g  he r .  It would n o t  be  a p p r o p r i a t e ,  w e  t h ink ,  f o r  the 
c o u r t  o r  t h e  s i n g l e  mag i s t r a t e  t o  make an i n t e r i m  o r d e r  in. 
t h e s e  circumstances.  I f ,  however, i n  between t h e  t i m e  of 
t h e  o r i g i n a l  a p p l i c a t i o n  and t h e  d a t e  f o r  which t h e  summons 
i s  r e t u r n a b l e ,  t h e  husband dec ides  t o  s t o p  ma in ta in ing  her ,  
t h e r e  may w e l l  be  a need f o r  h e r  t o  o b t a i n  urgent  f i n a n c i a l  
r e l i e f .  The c o u r t  may th ink  it r i g h t  i n  such circumstances,  
i f  t h e r e  i s  any need f o r  t h e  h e a r i n g  t o  be ad journed ,  
whether f o r  an a t tempted  r e c o n c i l i a t i o n  t o  be made o r  f o r  
some o t h e r  purpose,  t o  make an i n t e r i m  order  t o  t i d e  the 
woman over. W e  t h e r e f o r e  suggest  t h a t  t h e  powers of 
m a g i s t r a t e s '  c o u r t s  t o  make i n t e r i m  o r d e r s  should  be  exerci-  
sable e i t h e r  b e f o r e  t h e  hear ing  o r  on adjourning t h e  hearing 
f o r  any per iod  g r e a t e r  than one week. 

92. Sect ion 6 of t h e  1960 Act a t  present  imposes an 
o v e r a l l  t i m e  l i m i t  of 3 months on t h e  durat ion of an i n t e r i m  
o r d e r  f o r  maintenance. This may be  thought t o  b e  r a t h e r  
an a r b i t r a r y  l i m i t a t i o n ,  b u t  w e  t h i n k  it r i g h t  t h a t  t he re  
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should cont inue t o  be some such t i m e  l i m i t ,  i f  only t o  
provide a s p u r  t o  t h e  cour t  and t h e  p a r t i e s  i n  br inging  
on t h e  f i n a l  hear ing .  W e  have considered whether  t o  pro- 
pose t h a t  t h e  t i m e  l i m i t  should be  extended t o  6 months o r  
t h a t  an o r d e r  should be capable  of  running on i n d e f i n i t e l y ,  
t h u s  t a k i n g  on t h e  s t a t u s  of a f i n a l  order ,  b u t  w e  re jec ted  
both  t h e s e  i d e a s  on t h e  grounds t h a t  an i n t e r i m  order  i s  
no s u b s t i t u t e  f o r  an order  made i n  s u b s t a n t i v e  proceedings 
and i n  e i t h e r  case unreasonable de lay  might be encouraged. 
On t h e  o t h e r  hand, w e  th ink  t h e r e  might be m e r i t  i n  pro- 
v i d h g  f o r  an i n t e r i m  order  t o  be  capable of ex tens ion ,  on 
a p p l i c a t i o n ,  f o r  a f u r t h e r  l i m i t e d  per iod o f ,  s a y ,  one 
month. W e  should welcome views. 

93. By v i r t u e  of s e c t i o n  6 ( 1 )  (c) of t h e  1 9 6 0  A c t ,  the  
High Court has power t o  make an i n t e r i m  order  where it d i r e c t s  
a re-hear ing of t h e  case by t h e  magis t ra tes  unde r  sec t ion  5 

o r  on an appea l  from, o r  from t h e  r e f u s a l  o f ,  a matrimonial 
o r d e r  ( inc luding  an i n t e r i m  o r d e r  containing m o r e  than a 
money p r o v i s i o n ) .  I n  genera l ,  w e  t h i n k  t h e s e  provis ions  
are s a t i s f a c t o r y  and should be r e t a i n e d .  But t h e r e  is  one 
a s p e c t  of them where w e  th ink  t h e r e  i s  room for  improvement. 
I n  BouZd v BouZd41 t h e  D i v i s i o n a l  Court gave s o m e  thought t o  
t h e  ques t ion  whether t h e r e  was power under t h e  e x i s t i n g  law 
t o  an teda te  an i n t e r i m  order  made on appeal t o  t h e  date  of 
t h e  f i n a l  de te rmina t ion  i n  t h e  m a g i s t r a t e s '  c o u r t ,  but con- 
cluded t h a t  t h e r e  w a s  no such power. S i r  Joce lyn  Simon P 
s a i d :  "It may be urged t h a t  a cons t ruc t ion  whereby t h e r e  
i s  no power t o  a n t e d a t e  i n t e r i m  o r d e r s  might c a u s e  hardship 
t o  a wife  who has  been wrongly l e f t  without s u p p o r t  and who may 
have run up d e b t s ;  and so f a r  as appea ls  a r e  concerned it i s  
f a r  from i n f r e q u e n t  f o r  a husband t o  cease paying under an . 

41. [1968] P. 262. 
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orde r  which i s  subject t o  appeal..  . it may be, t h e r e f o r e ,  
t h a t  t h e r e  is  a lacuna  h e r e  which might m e r i t  t h e  a t t e n t i o n  
of t h e  Law Commission o r  Parliament - whether t h e r e  should 
n o t  a t  l e a s t  be some power i n  t h i s  c o u r t  o r  a c o u r t  
appealed from t o  o r d e r  i n t e r im  maintenance pending an 
appeal.  

94 .  Where t h e r e  is  a maintenance o r d e r  i n  being,  and the  
husband has ceased complying wi th  it pending de termina t ion  
of h i s  appeal  a g a i n s t  t h e  o rde r ,  w e  cannot see t h a t  t h e r e  
i s  any lacuna i n  t h e  e x i s t i n g  powers of t h e  m a g i s t r a t e s .  
The o r d e r  remains enforceable  i n  t h e  u s u a l  way (see P a r t  I11 

of t h e  Mag i s t r a t e s '  Courts Act 1952) un le s s  and u n t i l  i t  i s  
revoked o r  d i scharged  on appeal. But w e  recognise  t h a t ,  
i n  cases  where t h e  m a g i s t r a t e s '  c o u r t  has refused t o  make 
a maintenance o r d e r ,  and t h e  .wife appea l s  t o  t h e  High Court 
from t h e  r e f u s a l ,  real hardship can occur  i n  some c a s e s  
because of t h e  l eng th  of t i m e  which is l i k e l y  t o  e l a p s e  
be fo re  t h e  appeal can be  heard. W e  can see no way of 
meeting t h i s  ha rdsh ip  through t h e  m a g i s t r a t e s '  c o u r t s .  

95. Before de te rmining  whether o r  n o t  t h e r e  is  any lacuna 
i n  t h e  powers of t h e  High Court ,  as a p p e l l a t e  a u t h o r i t y  
from t h e  d e c i s i o n s  of mag i s t r a t e s '  c o u r t s  i n  matrimonial  cases ,  
w e  need t o  consider  t h e  range of p o s s i b l e  s i t u a t i o n s  which 
may a r i s e .  W e  cons ide r  f i r s t  t h e  s i t u a t i o n  where t h e  
m a g i s t r a t e s '  c o u r t  has  refused t o  make a matrimonial  order ,  
and t h e  wife has appealed from t h i s  decis ion.  I f  t h e  appeal 
f a i l s ,  t h e r e  is  an end t o  t h e  ma t t e r .  I f ,  on t h e  o t h e r  hand, 
t h e  appeal  i s  s u c c e s s f u l ,  t h e r e  a r e  s e v e r a l  p o s s i b l e  outcomes. 
The Div i s iona l  Court  may make a maintenance o rde r  i t s e l f ;  or  
it may make an i n t e r i m  order  and r e m i t  t h e  case f o r  re-hear- 
i n g  i n  t h e  m a g i s t r a t e s '  court ;  o r  it may simply r e m i t  the  
case  f o r  re -hear ing  wi thout  making any order.  I f  t h e  Divi- 
s i o n a l  Court decides t o  make an i n t e r i m  order i n  t h e s e  circum- 
s t a n c e s ,  w e  cons ide r  t h a t  power t o  a n t e d a t e  t h e  o r d e r  would 
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be des i r ab le .  Accordingly,  w e  propose t h a t  such  a power 
should be made a v a i l a b l e  t o  t h e  Div is iona l  Court .  

96. The o t h e r  s i t u a t i o n  which may arise i n  t h e  Div is iona l  
Court  i s  t h a t  where, as i n  BouZd v BouZd, t h e  mag i s t r a t e s  
have made a maintenance order  and t h e  husband h a s  challenged 
t h i s  dec i s ion  on appeal.  I f  t h e  appeal  f a i l s ,  aga in  the re  
i s  an end t o  t h e  m a t t e r .  I f ,  on t h e  o ther  hand, t h e  appeal 
succeeds,  t h e r e  are s e v e r a l  p o s s i b l e  outcomes. The Divi- 
s i o n a l  Court may vary  t h e  amount of  t h e  order ;  o r  it may 
d ischarge  t h e  o r d e r ,  make an i n t e r i m  order  f o r  maintenance 
and r e m i t  t h e  case f o r  re -hear ing  i n  t h e  m a g i s t r a t e s '  court ;  
o r  it may d i s c h a r g e  t h e  order  w i t h o u t  making an in t e r im  
o r d e r  and remit t h e  case  f o r  re-hear ing;  o r  it may discharge 
t h e  o rde r  a l t o g e t h e r .  N o  problems occur where t h e  Div is iona l  
Court  v a r i e s  t h e  amount of t h e  o rde r ,  But i n  t h e  o ther  
t h r e e  cases  problems may sometimes occur. I f  t h e  Div is iona l  
Court  decides  t o  d ischarge  t h e  mag i s t r a t e s '  o r d e r  and t o  
make an i n t e r i m  o rde r  pending a re-hearing, t h e  w i f e  w i l l  
no t  be able t o  recover  any arrears which have accumulated 
under t h e  m a g i s t r a t e s '  o rde r  because t h a t  o r d e r  w i l l  f a l l  t o  be 

t r e a t e d  f o r  enforcement purposes as never having been-made. 
W e  can see no reason  why t h e  D i v i s i o n a l  Court should  not  
have power, i f  it th inks  f i t ,  t o  an teda te  t h e  i n t e r i m  order  
i n  these  circumstances,  g iv ing  f u l l  c r e d i t  t o  t h e  husband 
f o r  any payments he  has made under  t h e  m a g i s t r a t e s '  maintenance 
order .  

97. W e  have recognised t h a t ,  i n  c e r t a i n  c a s e s ,  hardship 
may be caused t o  a wife  pending determinat ion of an appeal 
(whether by h e r s e l f  o r  he r  husband) from t h e  mag i s t r a t e s '  
dec i s ion  because of t h e  length  of t i m e  which may e lapse  
b e f o r e  t h e  appea l  is heard. W e  have suggested,  t o  help m e e t  
t h e s e  d i f f i c u l t i e s ,  t h a t  t h e  D i v i s i o n a l  Court should  have 
power t o  an teda te  any in t e r im  o r d e r  which it makes. I f  t h e  
w i f e  i s  t o  be allowed the  b e n e f i t  of these  p rov i s ions ,  we 
th ink  it only reasonable  t h a t  t h e  husband should  be e l i g i b l e  
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t o  r ece ive  no less favourable  t r ea tmen t .  Suppose, f o r  
example, t h a t  t h e  m a g i s t r a t e s  make an order  f o r  maintenance, 
from which he s u c c e s s f u l l y  appea l s  t o  the D i v i s i o n a l  Court; 
and t h e  o rde r  i s  d ischarged  a l t o g e t h e r .  The husband i n  
t h e s e  circumstances i s  a t  some d isadvantage  under t h e  e x i s t -  
i n g  law. I f  he f a i l s  t o  comply w i t h  t h e  order  pending  
de termina t ion  of t h e  appeal ,  then h e  i s  l i a b l e  t o  enforcement 
a c t i o n  i n i t i a t e d  by the wife.  If he  does comply w i t h  the  
o r d e r ,  even though conf iden t  t h a t  h i s  appeal,  when heard,  
has every chance of succeeding, t h e r e  appears t o  b e  no  means 
a t  p r e s e n t  by which he  could subsequent ly  recover  t h e  sums 
he pays. W e  have sympathy f o r  t h e  husband who h a s  complied 
wi th  a m a g i s t r a t e s '  o r d e r  f o r  a long  pe r iod ,  even though aware 
t h a t  h i s  appeal ,  when heard,  s t a n d s  every  chance o f  succeed- 
ing. W e  suggest  t h a t ,  t o  m e e t  t h i s  o r  o t h e r  c i rcumstances,  
t h e  Div i s iona l  Court  should have power t o  o rde r  repayment of 
some o r  a l l  of any sums received by way of payments under a 

maintenance o r  i n t e r i m  o rde r  whenever it th inks  t h a t  such 
repayment i s  j u s t .  Such a power might be  modelled on 
s e c t i o n  11 of t h e  1 9 7 0  Act which p rov ides  f o r  t h e  divorce 
c o u r t  t o  o rde r  t h e  person who has r ece ived  payments under 
c e r t a i n  o rde r s  t o  repay them i n  c e r t a i n  cases.  

98. To summarise our  th ink ing  on t h e  s u b j e c t  o f  i n t e r im  
o r d e r s ,  w e  p r o v i s i o n a l l y  propose t h a t  mag i s t r a t e s '  c o u r t s  
should  have power t o  make an i n t e r i m  o rde r  a t  any t i m e  
be fo re  t h e  f i n a l  de te rmina t ion  of an a p p l i c a t i o n  f o r  a matri- 
monial order.  W e  f u r t h e r  propose t h a t ,  i n  a d d i t i o n  t o  the 
powers a l ready a v a i l a b l e  t o  t h e  High Court a s  a p p e l l a t e  
a u t h o r i t y  from t h e  dec i s ions  of m a g i s t r a t e s '  c o u r t s  i n  matri- 
monial ca ses ,  t h e  High Court should  have power, if it thinks 
f i t  i n  a l l  t h e  circumstances of t h e  c a s e ,  t o  a n t e d a t e  any 
i n t e r i m  o rde r  which it makes t o  a date no t  e a r l i e r  than the  
d a t e  of a p p l i c a t i o n  t o  t h e  m a g i s t r a t e s '  court  f o r  a matri-  
monial o rde r ;  and t h a t  t h e  High Cour t  should have power, on 
an a p p l i c a t i o n  by t h e  person liable t o  make payments under a 
m a g i s t r a t e s '  o r d e r ,  i f  it th inks  f i t  i n  a l l  t h e  circumstances 
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of t h e  case,  t o  o r d e r  the person  i n  whose f avour  the  order  
was made t o  repay sone o r  a l l  o f  t h e  sums r e c e i v e d  by t h a t  
person a s  payments under t h e  o rde r .  It should  b e  expressly 
provided, w e  sugges t ,  t h a t  an i n t e r i m  order  made by the  D i v i -  

s i o n a l  Court should  continue i n  f o r c e  f o r  up t o  3 months 
from t h e  d a t e  o f  t h e  appeal h e a r i n g ,  o r  u n t i l  t h e  re-hearing 
i n  t h e  m a g i s t r a t e s '  cou r t ,  whichever i s  t h e  soone r ,  irre- 
s p e c t i v e  of any pe r iod  f o r  which it i s  antedated.  

THE EFFECTIVE DATE OF THE ORDER 

99. Powers t o  an teda te  an i n t e r i m  order  made on appeal 
g ive  rise t o  t h e  wider ques t ion  of what should  be  the 
e f f e c t i v e  d a t e  from which a maintenance o r d e r  may operate.  
The quest ion of r e t r o s p e c t i v e  o r d e r s  was a l s o  considered i n  
BouZd v B o u Z ~ l . ~ ~  S i r  Jocelyn Simon P accepted  t h a t  t he re  
was power f o r  bo th  t h e  divorce c o u r t  and m a g i s t r a t e s '  c o u r t s  
t o  backdate an o r d e r  bu t  he mentioned t h a t  t h e r e  was some 
j u d i c i a l  doubt about t h e  e x a c t  d a t e  from which a maintenance 
o r d e r  can be made t o  run. Th i s  is  a po in t  which might s u i t -  
ab ly  be c l a r i f i e d  i n  t h e  new-magistrates '  l e g i s l a t i o n .  We 
suggest  t h a t  it should be e x p r e s s l y  s t a t e d  t h a t  maintenance 
can be ordered  t o  be paid from a d a t e  e a r l i e r  t h a n  t h e  

hea r ing ,  b u t  n o t  e a r l i e r  t h a n  t h e  d a t e  of a p p l i c a t i o n  f o r  
t h e  order .  

100. There should  a l s o ,  w e  s u g g e s t ,  be power t o  make an 
o rde r  o p e r a t i n g  from a f u t u r e  d a t e ,  Such a power would be 
u s e f u l  where a man i s  unemployed a t  the  t i m e  o f  t h e  hear ing 
b u t  has a r ranged  t o  s t a r t  work i n  t h e  near f u t u r e .  It is 
much more convenient f o r  everyone concerned t h a t  an order 
should be made which w i l l  o p e r a t e  from a d a t e  a f t e r  he had 
s t a r t e d  work t h a n  t h a t  t h e  c a s e  should  be adjourned 
and t h e  p a r t i e s  have t o  a t t e n d  another  day. 

4 2 .  [1968] P.262. 
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USE OF THE MEANS QUESTIONNAIRE 

101. l e  have suggested,  i n  t h e  c o n t e x t  of t h e  new in te r im 
o r d e r  procedure w e  propose,  t h a t  it should be compulsory €or  
t h e  a p p l i c a n t  t o  complete a s imple means q u e s t i o n n a i r e  on 
t h e  l i n e s  of t h o s e  a l ready  used i n  a number of c o u r t s ;  t h a t  
t h e  a p p l i c a n t ' s  q u e s t i o n n a i r e ,  t o g e t h e r  with t h e  summons, 
should then be served  on t h e  respondent ,  who should  be given 
an opportuni ty  t o  complete a means q u e s t i o n n a i r e  of  h i s  own; 
t h a t  p e n a l t i e s  should  a t t a c h  t o  false information knowingly 
given;  and t h a t  t h e  q u e s t i o n n a i r e s  should be admiss ib le  i n  
evidence (paragraphs 87-90). W e  see no reason why t h e s e  
sugges t ions  should n o t  apply e q u a l l y  t o  o ther  a p p l i c a t i o n s  
under t h e  reformulated m a g i s t r a t e s '  matrimonial  l a w ,  whether 
for a s u b s t a n t i v e  maintenance o r d e r  or f o r  v a r i a t i o n  o r  
enforcement of such an order .  T h i s  i s  n o t  a new idea by any 
means. It has been p u t  forward b e f o r e ,  notably i n  1968  by 
t h e  Graham Hal l  Committee. The C o m m i t t e e  argued i n  paragraph 
222 of t h e i r  Report  43 t h a t  t h e  p a r t i e s  were n o t  p u t  s u f f i -  
c i e n t l y  on n o t i c e  b e f o r e  t h e  h e a r i n g  of t h e  m a t t e r s  about 
which t h e  c o u r t  would need t o  be informed. Defendants d id  
n o t  d i s c l o s e  a l l  t h e i r  earnings or sources  of income t o  
t h e i r  wives, and t h e  c o u r t s  w e r e  o f t e n  forced t o  r e l y  on 
t h e i r  knowledge of t h e  average rates of a p a r t i c u l a r  t rade  
i n  t h e  l o c a l i t y .  Even when evidence was produced, it might 
r e l a t e  only t o  one week's earn ings  which would o f t e n  not be 
a t y p i c a l  amount. To meet t h e s e  c r i t i c i s m s  of t h e  e x i s t i n g  
arrangements,  w e  sugges t  t h a t  t h e  m a g i s t r a t e s  should  be given 
power t o  r e q u i r e  t h e  appl icant  for a maintenance o r d e r ,  o r  
f o r  v a r i a t i o n  o r  enforcement of such an order ,  t o  complete a 
s tandard  means q u e s t i o n n a i r e  t o  be  prescr ibed .  The a p p l i c a n t ' s  
q u e s t i o n n a i r e  should then be served  on t h e  respondent ,  who 
should be i n v i t e d ,  b u t  n o t  compelled, t o  complete a question- 
n a i r e  of h i s  own. P e n a l t i e s  should  a t t a c h  t o  f a l s e  informa- 
t i o n  knowingly given,  and any q u e s t i o n n a i r e s  completed should 
subsequent ly  be admissible  i n  evidence.  

43. Report of t h e  Committee on S t a t u t o r y  Maintenance L i m i t s ,  
( 1 9 6 8 )  Cmnci. 3587. 
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PROCEDURE: AT THE HEARING 

102. The procedure a t  t h e  h e a r i n y  w i l l  t o  s o m e  ex ten t  be 
a f f e c t e d  by the changes we propose i n  the  s u b s t a n t i v e  law. 
In  p a r t i c u l a r ,  t h e  reframed s u b s t a n t i v e  law is intended t o  
encourage proceedings i n  which matrimonial  conduct w i l l  n o t  
be  a ma t t e r  a t  i s s u e .  The procedure  w i l l ,  however, vary 
according t o  whether t h e  c la im is  opposed and t o  t h e  na tu re  
of t h e  opposi t ion.  In a l l  c a s e s ,  t h e  a p p l i c a n t  w i l l  open 
t h e  proceedings by giving ev idence  i n  support  of her  claim 
f o r  maintenance. I f  h e r  case  is  a purely f i n a n c i a l  one and 
t h e  respondent does no t  advance a defence of conduct t h e  
c o u r t  would be  a b l e  t o  proceed a t  once t o  a f i n a l  order on 
t h e  b a s i s  of ev idence  as  t o  means, whether g iven  o r a l l y  o r  
i n  any means ques t ionna i r e  which may have been completed. 
But i f  she i s  r e l y i n g  upon t h e  conduct ground, s h e  w i l l  have 
t o  e s t a b l i s h  t h a t  ground a s  w e l l  a s  he r  f i n a n c i a l  case. The 
c o u r t  w i l l  t h e r e f o r e  have t o  cons ide r  conduct b e f o r e  proceed- 
i n g  t o  a f i n a l  o r d e r ,  unless  t h e  respondent does  no t  advance 
a case e i t h e r  defending h i s  own conduct o r  a t t a c k i n g  hers .  
(The c o u r t  w i l l ,  of  course,  i n  any case have t o  consider t h e  
p o s i t i o n  of t h e  c h i l d r e n  of t h e  family,  i f  t h e r e  a r e  any.) 
There w i l l  be no r e s t r i c t i o n  on adjournment t o  secure f u l l e r  
information about means o r  fami ly  circumstances,  and the  
c o u r t  would be able t o  make an i n t e r i m  order  i f  it thought 
appropr i a t e .  

103. 
mulated s u b s t a n t i v e  law which we have proposed is  t h a t  i f  t h e  
a p p l i c a n t  i s  n o t  aware t h a t  t h e  respondent is going  t o  r a i s e  
h e r  conduct a s  a defence u n t i l  t h e  cour t  hea r ing ,  t he re  may 
be an a p p l i c a t i o n  f o r  an adjournment. To minimise t h i s  r i s k  
of delay,  w e  sugges t  t h a t  t h e r e  should  be in t roduced  i n t o  t h e  
m a g i s t r a t e s '  procedure some ve ry  simple form of "pleadings".  
To a l i m i t e d  e x t e n t  "pleadings" a l r eady  occur i n  cases where 
t h e r e  a r e  a l l e g a t i o n s  of a d u l t e r y , 4 4  and w e  do n o t  think 
t h a t  an ex tens ion  of t h i s  arrangement would j eopa rd i se  the  
summary na tu re  of t h e  proceedings,  provided a s imple  procedure 

One d i f f i c u l t y  about t h i s  procedure under t h e  r e fo r -  

44. See Duffietd V DuffieZd [19493 1 A l l  E.R. 1105. 
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could be  devised. W e  suggest  a procedure  on t h e  fo l lowing  
l i n e s .  The sununons would inform the respondent of the 
grounds upon which t h e  app l i can t  was applying f o r  an order 
and he  would be r eques t ed  t o  i n d i c a t e  whether he proposed 
t o  c o n t e s t  t h e  a p p l i c a t i o n  and, i f  so, on what grounds. It 
would no t  i n  our  view be d e s i r a b l e  t o  compel him t o  indicaye 
what defence he proposed t o  r a i s e ,  n o r  do w e  t h i n k  t h a t  he 
should be prevented from changing h i s  mind, b u t ,  p a r t i c u l a r l y  
where t h e  p a r t i e s  a r e  represented,  a procedure of t h i s  kind 
would h e l p  t o  ensure  t h a t  a t  l e a s t  i n  t h e  ma jo r i ty  of cases 
both p a r t i e s  w e r e  aware i n  gene ra l  terms of what t h e  o the r  
was going t o  say i n  cour t .  

104 .  W e  r e a l i s e  t h a t  i f  e i t h e r  p a r t y  advances conduct,  
whether a s  a ground f o r  o r  a defence  a g a i n s t  t h e  making of a 
matrimonial  o rde r ,  t h e  cour t  w i l l  have t o  review conduct i n  
d e t a i l .  This is unavoidable i f  conduct i s  s t i l l  t o  b e  taken 
i n t o  account by t h e  mag i s t r a t e s  i n  determining whether  or  not  
t o  make an o rde r  and, i f  so, f o r  what amount. W e  hope, 
however, t h a t  under t h e  s u b s t a n t i v e  law and procedure  which 
w e  have proposed t h e  number of c a s e s  which a r e  c o n t e s t e d  on 
t h e  grounds of conduct w i l l  be s u b s t a n t i a l l y  reduced. 

REASONS FOR DECISIONS 

105. The m a g i s t r a t e s '  matrimonial  j u r i s d i c t i o n  is sometimes 
c r i t i c i s e d  on t h e  grounds t h a t  t h e  p a r t i e s  a r e  n o t  informed 
of t h e  reasons f o r  t h e  dec i s ion  which t h e  m a g i s t r a t e s  make, 
and t h a t  t h e  reasons which t h e  m a g i s t r a t e s  s t a t e  f o r  a case 
which i s  t o  go on appea l  t o  t h e  D i v i s i o n a l  Court are o f t en  
prepared  some t i m e  a f t e r  t h e  even t  and a r e  t h e r e f o r e  
poss ib ly  no t  a s  a c c u r a t e  a s  they might be,  had t h e y  been s e t  
ou t  sooner.  W e  do n o t  consider  t h a t  t h e s e  o b j e c t i o n s  alone 
provide  a s u f f i c i e n t  b a s i s  f o r  a l t e r i n g  t h e  g e n e r a l  p r i n c i p l e  
which ope ra t e s  i n  t h e  cour t s  of summary j u r i s d i c t i o n ,  t h a t  
t h e  c o u r t  is  no t  r equ i r ed  t o  g ive  o r a l  reasons f o r  i t s  
dec i s ion .  On t h e  o t h e r  hand, i f  conduct i s  s t i l l  t o  be taken 
i n t o  account i n  determining t h e  amount of the  o r d e r ,  t he re  
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may be a danger of i n j u s t i c e  i n  circumstances where another  
cour t ,  perhaps a t  t h e  oppos i te  end of the  count ry ,  comes 
subsequent ly  t o  hear  an a p p l i c a t i o n  f o r  t h e  v a r i a t i o n  of an 
order .45  
decided t h a t  t h e  a p p l i c a n t ' s  conduct was such t h a t  t he  amount 
which t h e  respondent  would o therwise  be r e q u i r e d  t o  pay 
should be reduced, t he  varying c o u r t  is u n l i k e l y  t o  be aware 
of t h i s  i n  determining t h e  a p p l i c a t i o n  and may thus  be t e m p -  
t e d ,  having regard  t o  t h e  respondent ' s  c u r r e n t  means, t o  v a r y  
t h e  order  upwards. 

I f  t h e  case  i s  one where t h e  o r i g i n a l  cour t  had 

106. W e  have t h e r e f o r e  cons idered  whether t h e  j u s t i c e s  
should be r equ i r ed  t o  p lace  on record  on making an order  
(whether an o r i g i n a l  order  o r  one on an a p p l i c a t i o n  t o  vary  
o r  revoke) t h e  f a c t o r s  which they  took i n t o  account  i n  
determining t h e  amount of t h e  order .  In  p r i n c i p l e ,  we t h i n k  
t h a t  such a requirement would have much t o  commend it, 
e s p e c i a l l y  i f  t h e  cour t  i s  t o  b e  given power t o  reduce t h e  
amount which it would otherwise have ordered by reason of 
t h e  a p p l i c a n t ' s  conduct. But w e  recognise  t h a t  it may be a 
d i s t r e s s i n g  experience f o r  t h e  app l i can t  t o  h e a r  s t a t ed  i n  
open cour t  t h a t  t h e  j u s t i c e s  took  an adverse view of her  
conduct. W e  t h e r e f o r e  sugges t  a procedure under which t h e  
cour t  should be requi red  t o  make a note  of t h e  f a c t o r s  which 
w e r e  taken i n t o  account i n  determining t h e  amount of t h e  

o rde r  and t o  p re se rve  it i n  t h e  cour t  records .  W e  do not  
t h ink  it necessary t h a t  t h e  n o t e  should be made immediately 
a f t e r  t h e  hea r ing ,  nor do w e  sugges t  t h a t  t h e  o rde r  should 
be noted t o  l i k e  e f f e c t ,  b u t  w e  t h ink  t h a t  some record should  
be s e t  down w i t h i n  a reasonably s h o r t  time of t h e  hearing, 
c e r t a i n l y  n o t  l a t e r  than a week. The record should be 
ava i l ab le  as of r i g h t  t o  t h e  p a r t i e s  (as t h e  j u s t i c e s '  
reasons a r e  now ava i l ab le  a s  of r i g h t  on r e q u e s t  f o r  the 
purpose of appea l ) .  We sugges t  t h a t  a system could be 

45 .  This m a t t e r  has r e c e n t l y  been considered,  i n  r e l a t i o n  
t o  High Court  o rders ,  by t h e  Pres ident  of the  Family 
Div is ion  and subsequent ly  by t h e  Court  of Appeal. 
(Ackerrnan v Ackerrnan [1972] Fam.1; [1972] Fam.225,C.A.) 
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devised without  much d i f f i c u l t y  t o  make t h e  r e c o r d  ava i l ab le  
t o  any cour t s  which hea r  subsequent proceedings,  as p a r t  of 
t h e  machinery provided by Rule 34 of  t h e  Magis t ra tes '  Courts 
Rules 1968 ( j u r i s d i c t i o n  t o  hear  v a r i a t i o n  e tc  proceedings) .  
The record  should be admissible  i n  any subsequent proceedings 
as evidence of t h e  matters contained there in .  W e  apprec ia te  
t h a t  a procedure on these  l i n e s  would p lace  upon t h e  courts  
a f u r t h e r  burden of record  keeping and of t ransmiss ion  of 
documents, b u t  t h e  framework f o r  such a machinery a l ready  
e x i s t s  and w e  do n o t  t h ink  t h a t  i n  p r a c t i c e  it would involve 
much work i n  a d d i t i o n  t o  t h a t  which a l ready  needs t o  be done. 

OTHER MATTERS 

107. In  t h e  preceding  paragraphs of  t h i s  s e c t i o n  w e  have set  
o u t  our  proposals  f o r  changes i n  t h e  procedure f o r  hear ing 
matrimonial  proceedings i n  m a g i s t r a t e s '  cou r t s ,  which w i l l ,  
w e  hope, enable  t h e  c o u r t s  more r e a d i l y  t o  achieve  t h e  
o b j e c t i v e s  of t h i s  j u r i s d i c t i o n .  There a re  c e r t a i n  o the r  
matters of procedura l  d e t a i l  which w e  th ink  it would be appro- 
p r i a t e  t o  d i scuss  be fo re  pass ing  on t o  t h e  major s u b j e c t  of 
o rde r s  i n  r e spec t  of ch i ldren .  

JURISDICTION 

108. Sect ion l ( 2 )  of t h e  1960 A c t  g ives  j u r i s d i c t i o n  t o  
any one of t h r e e  c o u r t s ,  namely t h e  c o u r t  of t h e  p e t t y  sess ion  
area where t h e  a p p l i c a n t  o r d i n a r i l y  r e s i d e s ,  t h e  c o u r t  of 
t h e  p e t t y  se s s ions  a rea  where t h e  respondent o r i d i n a r i l y  r e s i d e s  
o r  t h e  cour t  of t h e  p e t t y  se s s ions  a r e a  where t h e  matrimonial 
o f fence  occurred. The choice of c o u r t  l ies w i t h  t h e  
app l i can t .  W e  t h i n k  t h a t  one of t h e  consequences of the  
reduct ion  of emphasis on t h e  matr imonial  offence which we 
are proposing w i l l  be t h a t  i n  t h e  g r e a t  major i ty  of  cases  
it w i l l  be unnecessary t o  g ive  j u r i s d i c t i o n  t o  any o the r  
c o u r t s  than those  a c t i n g  f o r  t h e  p e t t y  se s s ions  area where 
e i t h e r  t h e  app l i can t  o r  respondent l i v e s .  I f  however 
j u r i s d i c t i o n  w e r e  l imi t ed  i n  t h i s  way , inconvenience might 
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be  caused where, f o r  example, both spouses have moved from 
t h e  a r e a  where they had t h e i r  matrimonial  home and they 
wished t o  c a l l  evidence from t h o s e  who knew t h e m  when they 
l i v e d  i n  t h a t  area.  It seems d e s i r a b l e  t h a t  the app l i ca t ion  
should i n  t h e  f i r s t  i n s t ance  be  made t o  t h e  a p p l i c a n t ' s  o r  
respondent 's  home cour t ,  b u t  when t h a t  has been done t h a t  
c o u r t  should have a d i s c r e t i o n ,  on t h e  a p p l i c a t i o n  of e i t h e r  

p a r t y ,  t o  t r a n s f e r  t h e  proceedings t o  another  c o u r t  which 
might be more convenient t o  t h e  p a r t i e s  o r  t h e i r  witnesses.  
Thus, t h e  procedure f o r  e s t a b l i s h i n g  j u r i s d i c t i o n  t o  hear an 
a p p l i c a t i o n  f o r  an o r i g i n a l  o r d e r  might be on t h e  same l i n e s  
a s  t h a t  provided i n  Rule 3 4  of t h e  Mag i s t r a t e s '  Courts Rules 
1968 ( j u r i s d i c t i o n  t o  hear  v a r i a t i o n  e t c  proceedings) .  W e  

suggest  t h a t  j u r i s d i c t i o n  could  b e  e s t a b l i s h e d  by r u l e s  of 
c o u r t ,  and t h a t  t h e  A c t  should provide  simply t h a t  an 
a p p l i c a t i o n  f o r  an o rde r  should be  made t o  a mag i s t r a t e s '  
c o u r t  by way of complaint; t h i s  would import t h e  power t o  
make r u l e s  t o  e s t a b l i s h  j u r i s d i c t i o n  under s e c t i o n  122(1) of 
t h e  Mag i s t r a t e s '  Courts Act 1952. 

109 .  Whereas t h e  cr iminal  j u r i s d i c t i o n  of t h e  mag i s t r a t e s  
i s  r e l a t e d  t o  t h e  a r e a  of t h e  Commission of t h e  Peace (i.e. 
t h e  county, once t h e  Local Government Act 1972 is  i n  f o r c e ) ,  
t h e i r  c i v i l  j u r i s d i c t i o n  is  r e l a t e d  t o  t h e  p e t t y  sessions 
area.  W e  can see no reason f o r  p re se rv ing  t h i s  anomaly and 
w e  suggest  t h a t  t h e  re formula ted  matrimonial law should 
amend P a r t  I1 of t h e  Magistra-tes '  Courts A c t  1952 s o  as  t o  
provide  f o r  complaint t o  be made t o  a m a g i s t r a t e s '  court  
a c t i n g  f o r  t h e  county. Such an arrangement would allow f o r  
g r e a t e r  f l e x i b i l i t y  and would h e l p  t o  m e e t  t h e  c r i t i c i s m ,  
which i s  sometimes made, t h a t  a hea r ing  might be  prejudiced 
by t h e  f a c t  t h a t  a p a r t i c u l a r  Bench had p r i o r  knowledge of 
t h e  circumstances o r  t h a t  t h e  p a r t i e s  might b e  embarrassed 
by personal  acquain tance  wi th  a l l  t h e  a v a i l a b l e  j u s t i c e s .  

110. W e  do n o t  t h ink  it necessa ry  t o  comment on the  
arrangements f o r  hear ing  proceedings  when t h e  p a r t i e s  a re  i n  
d i f f e r e n t  p a r t s  of t h e  United Kingdom o r  when one par ty  i s  
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o u t s i d e  t h e  United Kingdom. The p r o v i s i o n s  of s e c t i o n s  l ( 3 )  
and 9 of t h e  1 9 6 0  A c t  w i l l ,  t h e r e f o r e ,  be  una f fec t ed  by our 
proposals .  

THE RELATIONSHIP BETWEEN MAGISTRATES ' COURTS AND THE 
DIVISIONAL COURT 

111. W e  regard it a s  l a r g e l y  o u t s i d e  our terms of  reference 
t o  consider  t h e  ques t ion  of appea l s  ( t h i s  being a m a t t e r  
b e t t e r  s u i t e d  f o r  cons ide ra t ion  by t h e  Family Cour t s  Working 
P a r t y ) ,  bu t  w e  a p p r e c i a t e  t h a t  ou r  proposa ls  f o r  changing t h e  
s u b s t a n t i v e  m a g i s t r a t e s '  law do have c e r t a i n  d i r e c t  implica- 
t i o n s ,  which cannot be  overlooked, upon t h e  r e l a t i o n s h i p  
between t h e  h ighe r  and t h e  lower c o u r t s .  These a r e  discussed 
i n  t h e  following paragraphs.  

112.  Sect ion 5 of t h e  1960 A c t  g i v e s  mag i s t r a t e s  power to 
r e f u s e  t o  make a matrimonial  o r d e r  where they a r e  o f  t h e  
opin ion  t h a t  any of t h e  ma t t e r s  i n  ques t ion  between t h e  
p a r t i e s  would more convenient ly  be  d e a l t  with by t h e  High 
Court. This s e c t i o n  confe r s  no j u r i s d i c t i o n  on t h e  High 
Court ,  and t h e  m a g i s t r a t e s  may employ t h e i r  powers under i f  

where t h e  High Court  has concurrent  j u r i ~ d i c t i o n . ~ ~  
HinchcZif fe ,  S i r  George Baker P s a i d  i n  r e l a t i o n  t o  an appeal 

r e l a t i n g  t o  s e c t i o n  5 of t h e  1 9 6 0  A c t ,  "I would add only 
t h i s ,  t h a t  now and i n  t h e  f u t u r e  t h e  quest ion [of t h e  use 
of s e c t i o n  51 i s  academic and u n l i k e l y  t o  a r i s e  because  of 
t h e  change of t h e  ground of j u r i s d i c t i o n  i n  t h e  High Court 
from t h e  m a g i s t r a t e s '  court .  The m a g i s t r a t e s '  c o u r t  
con t inues  t o  a c t  on t h e  proof of a matrimonial  o f f e n c e ;  t h e  
High Court a c t s  on the-grounds of i r r e t r i e v a b l e  breakdown." 
We have considered whether, i n  t h e  l i g h t  of t h e  changes w e  
propose i n  t h e  s u b s t a n t i v e  law i n  t h e  mag i s t r a t e s '  c o u r t ,  
it i s  necessary  o r  d e s i r a b l e  t o  r e t a i n  i n  t h e  m a g i s t r a t e s '  law 

In  

46. Perks v Perks [1946] P . l ;  Davies v Davies[1957] 
P.357; HinchcZif fe  v HinchcZif fe  (1971)  n o t  reported.  
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a provis ion  which would enable  t h e  magis t ra tes  t o  re fuse  
j u r i s d i c t i o n  where they cons ider  t h e  case would more con- 
ven ien t ly  be d e a l t  wi th  by t h e  High Court. On t h e  one hand, 
it can be s a i d  t h a t  t h e  powers g iven  by s e c t i o n  5 no longer 
s e r v e  very much u s e f u l  purpose because the re  is  l i t t l e  sub- 
s t a n t i a l  over lap  between t h e  mag i s t r a t e s '  j u r i s d i c t i o n  and 
t h a t  of t h e  d ivo rce  cour t .  The only  cases  i n  which ju r i s -  
d i c t i o n  w i l l  be concurrent  w i l l  b e  those on t h e  ground of 
f a i l u r e  t o  provide  reasonable  maintenance; a p p l i c a t i o n  w i l l  
be poss ib l e  i n  such cases  e i t h e r  under t h e  re formula ted  
mag i s t r a t e s '  l a w  o r  under a re formula ted  s e c t i o n  6 of t he  
1970 A c t .  Moreover, t h e r e  i s  t h e  argument t h a t ,  i f  it i s  
thought  r i g h t  t h a t  t h e  mag i s t r a t e s  should have j u r i s d i c t i o n  
t o  t r y  a c e r t a i n  type  of case ,  t h e y  should n o t  be ab le  t o  
d e c l i n e  t o  e x e r c i s e  t h a t  j u r i s d i c t i o n  i n  a p a r t i c u l a r  
i n s t ance  because they  f i n d  t h e  case d i f f i c u l t .  On the  o the r  
hand, it must n o t  be overlooked t h a t  t h e  powers of the d ivorce  
c o u r t  under s e c t i o n  6 of t h e  1970 A c t  a r e  r a t h e r  wider than 
those  of t h e  mag i s t r a t e s  w i l l  b e ,  i n  t h a t  they inc lude  powers 
t o  o rde r  secured p e r i o d i c a l  payments and payment of an un- 
l i m i t e d  lump sum. I f  t h e  case b e f o r e  t h e  m a g i s t r a t e s  i s  one 
i n  which t h e  defendant  has s u b s t a n t i a l  a s s e t s ,  it may be 
thought  reasonable  t h a t  t he  m a g i s t r a t e s  should b e  ab le  t o  
d e c l i n e  t o  proceed wi th  the  case  on t h e  ground t h a t  it would 
more convenient ly  be d e a l t  wi th  by t h e  High Court .  We make 
no proposals  and sugges t  t h a t  t h e  p o i n t  i s  one which should 
be f u r t h e r  pursued by t h e  Family Courts  Working Pa r ty ,  which 
is express ly  concerned with t h e  j u r i s d i c t i o n  of  t h e  various 
courCs empowered t o  dea l  with fami ly  matters. 

113. There i s  a f u r t h e r  p o i n t  a r i s i n g  from t h e  d iscuss ion  
i n  t h e  previous paragraph. Where matrimonial  proceedings a r e  
pending i n  t h e  d ivo rce  cour t  when an app l i ca t ion  f o r  a matri-  
monial o rder  i s  due t o  be heard by t h e  mag i s t r a t e s ,  it was 
h e l d  i n  Kaye v Kaye47 t h a t  t h e  mag i s t r a t e s  have j u r i s d i c t i o n  
t o  hea r  t h e  case ,  b u t  t h a t  save i n  except iona l  circumstances 

47. 119651 P. 100. 
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they should,  as  a m a t t e r  of convenience and pub l i c  po l i cy ,  
exe rc i se  t h e i r  d i s c r e t i o n  t o  adjourn t h e  proceedings before  
them u n t i l  t h e  High Court proceedings have been d isposed  of. 
In  L a n i t i s  v L ~ z n i t i s ~ ~  a wi fe ' s  u r g e n t  need f o r  maintenance 
and t h e  u n s a t i s f a c t o r y  s i t u a t i o n  of  t h e  ch i ldren  w e r e  held 
t o  be except iona l  circumstances which j u s t i f i e d  t h e  magis t ra tes  
i n  proceeding wi th  t h e  hear ing of t h e  w i f e ' s  a p p l i c a t i o n  dl- 
though a p e t i t i o n  f o r  divorce had been f i l e d  by t h e  husband 
t h e  day before  t h e  hear ing.  Ormrod J4' said:-  

" . . . the  mag i s t r a t e s  i n  t h i s  class of case should  
be wary and on t h e  look ou t  f o r  t h i s  tact ical  
manoeuvring which I have mentioned before ;  and 
they should be a l e r t  t o  see t h a t  they a r e  n o t  
used, and do n o t  permit themselves t o  be used  i n  
t h i s  fash ion  by p a r t i e s  f i l i n g  p e t i t i o n s  i n  t h e  
High Court a t  t h e  las t  minute wi th  the  major  
ob jec t  of f r u s t r a t i n g  t h e  mag i s t r a t e s '  j u r i s d i c t i o n  I, .. 

Bearing i n  mind t h e s e  cons ide ra t ions ,  w e  suggest t h a t  there  
should n o t  be any s t a t u t o r y  l i m i t a t i o n  on the  powers of 
mag i s t r a t e s  where t h e r e  a r e  concurren t  proceedings i n  the  
d ivorce  cour t .  W e  see it as  an e s s e n t i a l  f e a t u r e  of  t h e  
mag i s t r a t e s '  j u r i s d i c t i o n  t h a t  r e l i e f ,  whether f i n a n c i a l  or- 
of o t h e r  kinds,  should  be speedi ly  ava i l ab le .  It would be 
undes i rab le  f o r  a respondent t o  be able t o  delay t h e  appl i -  
c a n t ' s  ob ta in ing  f i n a n c i a l  r e l i e f  s imply by proceeding f o r  
matrimonial  r e l i e f  i n  t h e  d ivorce  c o u r t .  We c o n s i d e r  t h a t  
mag i s t r a t e s  should cont inue t o  "look a t  t h e  whole t h i n g  and 
a s  a m a t t e r  of p u b l i c  po l icy  and gene ra l  convenience decide 
what is t h e  r i g h t  t h i n g  f o r  them t o  do". 5 0  

1 1 4 .  The d ivorce  c o u r t  has d i s c r e t i o n a r y  power t o  discharge 
an e x i s t i n g  mag i s t r a t e s '  cour t  o r d e r  during proceedings 
between, and r e l a t i n g  t o  t h e  marr iage o f ,  t he  p a r t i e s  

4 8 .  [1970] 1 W.L.R. 503. 

4 9 .  i b i d . ,  p. 510. 

5 0 .  i b i d . ,  p. 509. 
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( s e c t i o n  7(3) of  t h e  1960 Act,  as amended). W e  consider  
t h a t  t h i s  d i s c r e t i o n a r y  power should  be r e t a ined .  There 
i s  no reason t o  d ischarge  an e x i s t i n g  order  t h e  terms of 
which are s a t i s f a c t o r y .  A t  t h e  same time, it i s  convenient 
i n  a case  where t h e  mag i s t r a t e s '  o rde r  is  t o  cease ( f o r  
example, because t h e  p a r t i e s  have reached an agreement f o r  
f i n a n c i a l  p r o v i s i o n  t o  be made by t h e  d ivorce  c o u r t ) ,  t h a t  
it should be p o s s i b l e  t o  revoke t h e  order  w i t h o u t  having t o  
make a s e p a r a t e  app l i ca t ion  t o  t h e  mag i s t r a t e s '  court .  

115. In  connect ion with t h e  r e l a t i o n s h i p  between the  Divi- 
s i o n a l  Court and t h e  mag i s t r a t e s '  cou r t  i n  t h i s  j u r i s d i c t i o n ,  
it has been sugges ted  t o  us t h a t  when t h e  m a g i s t r a t e s  have 
made a matr imonial  o rde r  i n  t h e  absence of t h e  respondent,  
they should have power t o  hea r  an app l i ca t ion  f o r  a re-hear- 
i n g  i f  t h e  respondent  can show good cause f o r  h i s  absence 
and t h a t  he has  a prima f a c i e  defence ( r a t h e r  t h a n  it being 
necessary t o  appea l  t o  t h e  D i v i s i o n a l  Court as a t  present ) .  
A s  w e  have remarked, ques t ions  r e l a t i n g  t o  t h e  a l leged  
inadequacy of t h e  present  appea l  system i n  matr imonial  
matters do n o t  f a l l  wi th in  ou r  terms of r e f e r e n c e ,  but  with- 
i n  those  of  t h e  Working Par ty  on Family Courts.  Nevertheless  
w e  t h ink  w e  should  mention t h e  i s s u e s  involved,  which a re  
by no means clear c u t ,  i n  o r d e r  t o  canvass v i e w s .  

116 .  It i s  clear t h a t  t h e  p r e s e n t  procedure can give rise 
t o  long de lays  be fo re  an appeal  is  heard by t h e  Div is iona l  
Court  and t h i s  can cause h a r d s h i p  t o  t h e  a p p l i c a n t  i f  t he  
o r i g i n a l  o rde r  i s  subsequent ly  set a s ide  and new proceedings 
have t o  be i n s t i t u t e d  before  t h e  magis t ra tes .  This  suggests  
t h e  need f o r  a prompt and l o c a l  remedy. On t h e  o the r  hand, 
t o  g ive  a r i g h t  t o  apply f o r  a re-hear ing on t h e  ground t h a t  
t h e  o rde r  was made i n  t h e  absence of t h e  respondent  might 
l ead  t o  abuse,  and, by de lay ing  t h e  e f f e c t i v e  d a t e  of an 
o rde r ,  could cause  equal  h a r d s h i p  t o  t h e  a p p l i c a n t .  Moreover, 
such a r i g h t  t o  apply might encourage t h e  m a g i s t r a t e s  t o  
proceed more f r equen t ly  i n  t h e  defendant ' s  absence,  a develop- 
ment which w e  should not  have thought  d e s i r a b l e .  I f  t h e r e f o r e  
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a power t o  hear  an a p p l i c a t i o n  f o r  a re-hearing w e r e  t o  be 
given t o  t h e  m a g i s t r a t e s ,  it would need t o  have s t r i n g e n t  
sa feguards  a t t ached  t o  it. 

PART I V  

ORDERS I N  RESPECT OF CHILDREN 

THE NEED FOR RATIONALISATION 

117. Up t o  t h i s  p o i n t  w e  have been concerned w i t h  t h e  con- 
sequences of t h e  r e c e n t  divorce c o u r t  l e g i s l a t i o n  f o r  the  
m a g i s t r a t e s '  matrimonial  j u r i s d i c t i o n  when they a r e  exercis-  
i n g  t h a t  j u r i s d i c t i o n  over t h e  p a r t i e s  t o  a marriage.  We, 
have thought it b e s t  t o  i s o l a t e  t h i s  a spec t  of t h e  j u r i s -  
d i c t i o n  s i n c e  t h e  i s s u e s  t h a t  a r i s e  i n  formulat ing t h e  sub- 
s t a n t i v e  law and procedure can be cons idered  independently 
of a cons ide ra t ion  of t h e  c o u r t ' s  powers i n  r e s p e c t  of any 
c h i l d r e n  who a r e  involved  i n  t h e  breakdown of t h e  marriage.  
Th i s  is no t  t o  say t h a t  w e  do n o t  a t t a c h  the  g r e a t e s t  
importance t o  t h e  c o u r t ' s  powers t o  make orders  i n  r e s p e c t -  
of ch i ld ren .  Indeed, when a broken marriage i s  brought  
b e f o r e  t h e  c o u r t ,  one of t h e  c o u r t ' s  primary d u t i e s  must be 
t o  cons ide r  t h e  w e l f a r e  of any c h i l d r e n .  This is ,  i n  f a c t ,  
a p r i n c i p l e  of t h e  p re sen t  m a g i s t r a t e s '  matrimonial  law. 
Sec t ion  4 of t h e  1 9 6 0  A c t  r e q u i r e s  t h e  mag i s t r a t e s  t o  con- 
s i d e r  i s s u e s  r e l a t i n g  t o  t h e  c h i l d r e n  of t h e  f ami ly  whether 
o r  n o t  it makes an o r d e r  on t h e  a p p l i c a n t ' s  complaint ( t h a t  
is, whether o r  n o t  it f i n d s  t h e  "matrimonial  o f f ence"  proved) 
W e  see no reason t o  depa r t  from t h i s  fundamental p r i n c i p l e .  
There a r e ,  however, c e r t a i n  m a t t e r s  which i n  our  view need 
a t t e n t i o n ,  both because t h e  r e c e n t  l e g i s l a t i o n  has  r a t i o n a l i s e d  
t h e  d ivo rce  c o u r t ' s  powers i n  r e s p e c t  of ch i ld ren  i n  a way 
which leaves t h e  m a g i s t r a t e s '  powers i n  respect of ch i ld ren  
a f f e c t e d  by matrimonial  proceedings even more o u t  of l i n e  
than they w e r e  h i t h e r t o ,  and because t h e  powers of t h e  
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magis t r a t e s  i n  t h e  r e l a t e d  c h i l d r e n ' s  l e g i s l a t i o n  ( the  
Guardianship of Minors Acts 1 9 7 1  and 197351 and t h e  Affi- 
l i a t i o n  Proceedings A c t  195752) d i f f e r  unnecessa r i ly  from 
t h e i r  powers wi th  r e spec t  t o  c h i l d r e n  under t h e  1960 Act. 

118. The Matrimonial. Proceedings and Proper ty  A c t  1970 
r a t i o n a l i s e d  and modernised t h e  powers of t h e  divorce cour t  
t o  make o r d e r s  f o r  chi ldren.  I n  p a r t i c u l a r  t h e  d e f i n i t i o n  
of " c h i l d  of t h e  family" was widened and t h e  p rov i s ions  
a s  t o  t h e  age a t  which maintenance f o r  c h i l d r e n  should cease  
were r a t i o n a l i s e d .  In  both of t h e s e  matters  t h e  mag i s t r a t e s '  
matrimonial  law i s  ou t  of l i n e  w i t h  t h a t  of t h e  divorce 
c o u r t ,  a s  it i s  i n  r e spec t  of t h e  age t o  which orders  f o r  
custody, supe rv i s ion  and committal  t o  care  can run  (although 
t h i s  d i s p a r i t y  w a s  no t  c r e a t e d  by t h e  1970 A c t ) .  We see no 
reason i n  p r i n c i p l e  why t h e  powers of the  c o u r t s  i n  these 
m a t t e r s  should d i f f e r  according t o  whether t h e y  a r e  dea l ing  
wi th  t h e  c h i l d r e n  of a marriage t h a t  i s  s t i l l  i n  being o r  
of a marriage t h a t  has been d i s s o l v e d ;  o r  why t h e i r  powers 
should d i f f e r  i n  r e s p e c t  of l e g i t i m a t e  and i l l e g i t i m a t e  
ch i ld ren ;  o r  why they should d i f f e r  because an app l i ca t ion  
i n  r e s p e c t  of t h e  c h i l d  i s  made under the  guard ianship  
r a t h e r  than under t h e  matrimonial  law. 

119 .  The need f o r  r a t i o n a l i s a t i o n  may b e s t  be  i l l u s t r a t e d  
by r e fe rence  t o  Appendix 2 t o  t h i s  Paper, i n  which we have 
set  ou t  t h e  e x i s t i n g  p rov i s ions  r e l a t i n g  t o  c h i l d r e n  under 
t h e  r e l e v a n t  A c t s .  The most obvious anomalies occur i n  
r e s p e c t  of t h e  ages t o  which maintenance o r d e r s  can run, b u t  
t h e r e  a r e  o t h e r  d i s p a r i t i e s  i n  r e l a t i o n  t o  cus tody ,  super- 
v i s i o n  and c a r e  o rde r s .  

51. 1 9 7 1  c. 3; 1973 c. 29. 

52. 1957 c. 55. 
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120. I n  t h e  fo l lowing  paragraphs w e  d e a l  with o r d e r s  i n  
r e spec t  of ch i ld ren  t h a t  w e  propose should be a v a i l a b l e  i n  
matrimonial  proceedings;  w e  then  c o n s i d e r  any consequent ia l  
changes t h a t  may be necessary i n  t h e  l a w  r e l a t i n g  t o  
guardianship and a f f i l i a t i o n  proceedings.  It is t o  be noted, 
however, t h a t  w e  are only sugges t ing  changes i n  t h e  l a w  which 
w i l l  avoid anomalies between these  proceedings and m a t r i -  
monial proceedings.  W e  are not  proposing any change of sub- 
s t ance  i n  t h e  b a s i s  of t h e  guard ianship  o r  a f f i l i a t i o n  law. 

121 .  Under t h e  1 9 6 0  A c t  t h e  m a g i s t r a t e s  i n  matr imonial  pro- 
ceedings can make o rde r s  f o r  custody and access ,  committal  
t o  care, superv is ion ,  and maintenance of any " c h i l d  of the  
family".  W e  examine below each of t h e s e  f ea tu res  of  t h e  law, 
s t a r t i n g  wi th  t h e  d e f i n i t i o n  of " c h i l d  of t h e  fami ly"  because 
t h i s  de f ines  t h e  scope of t h e  m a g i s t r a t e s '  powers. 

THE DEFINITION OF "CHILD OF THE FAMILY" 

122.  In  sec t ion  16(1) of t h e  1 9 6 0  A c t  "ch i ld  of t h e  family" 
i s ' d e f i n e d  i n  r e l a t i o n  t o  t h e  p a r t i e s  t o  a marr iage as - 

( a )  any c h i l d  of both p a r t i e s ;  and 

(b)  any o t h e r  c h i l d  of e i t h e r  pa r ty  who h a s  
been accepted as one of  t h e  family by 
t h e  o t h e r  par ty .  

The same sec t ion  d e f i n e s  l l ch i ld r l ,  i n  r e l a t i o n  t o  one o r  both 
of t h e  p a r t i e s  t o  a marr iage,  as i n c l u d i n g  an i l l e g i t i m a t e  o r  
adopted c h i l d  of t h a t  pa r ty  o r  of b o t h  p a r t i e s ,  b u t  excluding 
a c h i l d  adopted by some o ther  person o r  persons.  I n  
s e c t i o n  2 7 ( 1 )  of t h e  1 9 7 0  Act, t h e  d e f i n i t i o n  o f  " c h i l d  of 
t h e  family" is  s u b s t a n t i a l l y  d i f f e r e n t ,  being - 

( a )  a c h i l d  of  both t h e  p a r t i e s  t o  t h e  marr iage ;  and 

(b)  any o t h e r  c h i l d ,  no t  b e i n g  a ch i ld  who h a s  
been boarded out  wi th  t h e  p a s t i e s  by a l o c a l  
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a u t h o r i t y  o r  vo lun ta ry  o r g a n i s a t i o n ,  who 
has  been t r e a t e d  by both  of t h e  p a r t i e s  
a s  a c h i l d  of t h e i r  family.  

(The d e f i n i t i o n  of "ch i ld"  i n  s e c t i o n  2 7 ( 1 )  i s  t h e  same a s  
t h a t  under t h e  1960 Act, wi th  t h e  omission o f  t h e  reference 
t o  t h e  c h i l d  adopted by some o t h e r  person o r  persons.)  

123. 
of t h e  family" i n  t h e  1 9 6 0  A c t  should  be r e p l a c e d  by t h a t  
i n  t h e  1970 A c t ,  s i n c e  it would be undes i r ab le  t h a t  t h e  
m a g i s t r a t e s '  c o u r t s ,  by v i r t u e  of having a narrower def i -  
n i t i o n  of " c h i l d  of t h e  family" t h a n  the  High Court ,  should 
be  unable t o  make o rde r s  i n  r e s p e c t  of c e r t a i n  ch i ld ren  
when, i n  s i m i l a r  circumstances,  t h e  divorce c o u r t  would be  
a b l e  t o  make o r d e r s .  I f  t h i s  wider  d e f i n i t i o n  is  t o  be 
used, it would fo l low t h a t  t h e  p rov i s ions  of s e c t i o n  2 ( 5 )  o f  
t h e  1960 A c t  should be r ep laced  by those of s e c t i o n  5(3) of 
t h e  1970 A c t .  Both these  p r o v i s i o n s  r equ i r e  t h e  court  t o  
have regard t o  t h e  e x t e n t  t o  which, and t h e  b a s i s  on which, 
any p a r t y  has t aken  on r e s p o n s i b i l i t y  f o r  a c h i l d  of the  
family and t h e  l i a b i l i t y  of any o t h e r  person t o  maintain t h e  
c h i l d ;  s e c t i o n  5(3) of t h e  1970 A c t  a l s o  i n c l u d e s  the l eng th  
of time f o r  which a pa r ty  has d ischarged  t h i s  r e s p o n s i b i l i t y  
and whether he knew t h a t  t h e  c h i l d  was not  h i s  own. 

W e  fecommend t h a t  t h e  e x i s t i n g  d e f i n i t i o n  of "ch i ld  

THE DURATION OF CUSTODY ORDERS 

1 2 4  The 1 9 6 0  A c t  a t  p r e s e n t  l i m i t s  the  c o u r t ' s  powers t o  
make a custody o r d e r  t o  c h i l d r e n  under the  age of 1 6  
( s e c t i o n  2 (1) (a) 1 .  But t h e  d i v o r c e  court  has power under t h e  
1 9 7 0  Act t o  make a custody o r d e r  i n  r e spec t  o f  a ch i ld  up t o  
t h e  age of 18 ( s e c t i o n  18(1)). W e  have cons ide red  t w o  i s s u e s  
here:  f i r s t ,  whether t h e  m a g i s t r a t e s '  o rde r  made when t h e  
c h i l d  is  under .16 should run u n t i l  t h e  c h i l d  reaches  18; and 
secondly,  whether t h e  m a g i s t r a t e s  should have power t o  make 
a custody o r d e r  de novo i n  r e s p e c t  of a c h i l d  between the 
ages of 1 6  and 18. 

7 8  



125. Whether a m a g i s t r a t e s '  o r d e r  f o r  custody made under 
t h e  1960 A c t  be fo re  a c h i l d  a t t a i n s  t h e  age of 16  l a s t s  
u n t i l  it reaches t h e  age of ma jo r i ty  a t  18 is  by no  means 
f r e e  from doubt. A no te  i n  Stone53 s t a t e s  t h a t  a custody 
o r d e r  cont inues u n t i l  t h e  c h i l d  i s  18. This no te  
was descr ibed  r e c e n t l y  by S i r  George Baker P54 a s  s e t t i n g  out 
what had been t h e  s e t t l e d  p r a c t i c e .  H e  drew a t t e n t i o n  t o  
t h e  confused s t a t e  of t h e  s t a t u t e  law on t h i s  p o i n t ;  he  con- 
s i d e r e d  t h a t  t h e  m a t t e r  should r e c e i v e  t h e  a t t e n t i o n  of t h e  
Law Commission and subsequently of t h e  l e g i s l a t u r e .  W e  
see no reason why t h e  mag i s t r a t e s '  powers i n  t h i s  r e s p e c t  
should  be d i f f e r e n t  from those of t h e  High Court. W e  there- 
f o r e  propose t h a t  t h e  mag i s t r a t e s  should  be given expres s  
power t o  make custody o rde r s  t o  l a s t  u n t i l  the  c h i l d  reaches 
t h e  age of 18. W e  a r e  making t h i s  proposa l  not  i n  o r d e r  t o  
p u t  r i g h t  a p a r t i c u l a r  d i f f i c u l t y  t h a t  has a r i s e n  i n  t h e  
p a s t  ( a t  l e a s t ,  so f a r  a s  w e  a r e  aware ) ,  bu t  i n  o r d e r  t o  
remove a poss ib l e  cause of u n c e r t a i n t y  f o r  t h e  m a g i s t r a t e s  
and t o  make t h e i r  powers c o n s i s t e n t  w i t h  those of t h e  divorce 
cour t .  

126 .  I f  our proposa l  i s  accepted, t h a t  t h e  m a g i s t r a t e s '  
custody o rde r s  should  be  capable o f  running t o  t h e  age of 
18, w e  see no reason  why they should  n o t  have t h e  same powers 
t o  make custody o r d e r s  de novo i n  r e s p e c t  of c h i l d r e n  between 
1 6  and 18 as  t h e  High Court. (For o u r  proposals concerning 
custody o rde r s  made i n  guard ianship  proceedings,  see para- 
graph 155 below.) 

127. A t  p re sen t  custody of a c h i l d  may be awarded t o  
e i t h e r  p a r t y  t o  t h e  marriage o r  t o  some o the r  i n d i v i d u a l  
( t h i s  i s  t h e  imp l i ca t ion  of s e c t i o n  2 ( 1 )  (e) of t h e  1 9 6 0  Act).  

W e  t h i n k  it d e s i r a b l e  t h a t  t h i s  should  be  made e x p l i c i t .  

53. S tone ' s  J u s t i c e s '  Manual (1972 e d i t i o n ) ,  p. 1 4 2 9 .  
54. C v C, "The Times", 5 Ju ly  1972. 
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THE "SPLIT ORDER" 

128. Magis t ra tes  a t  p re sen t  have wider powers under t h e  
guardianship l e g i s l a t i o n  than  under t h e  matr imonial  l eg is -  
l a t i o n  regard ing  t h e  form of custody orders  which they make. 
Under t h e  guard ianship  l e g i s l a t i o n ,  they may make a " s p l i t  
o rder"  under which t h e  r e s p o n s i b i l i t y  f o r  a c h i l d  i s  
d iv ided  between husband and w i f e  e i t h e r  by g i v i n g  custody 
t o  one and care and con t ro l  t o  t h e  o ther  o r  by giving 
custody t o  t h e  husband and w i f e  j o i n t l y  wi th  care and c o n t r o l  
t o  one.55 
under t h e  1960 A c t . 5 6  

g ive  a f a t h e r  whose conduct may have been unimpeachable a 
say  i n ,  f o r  i n s t a n c e ,  a c h i l d ' s  educat ion o r  r e l i g i o u s  up- 
br inging  al though ca re  and c o n t r o l  a r e  given t o  t h e  mother. 
Whatever t h e  m e r i t s  of t h e  s p l i t  o rder  may have been - and 
t h e s e  a r e  d e b a t a b l e  - w e  t h i n k  t h e  provis ions  of the  Guardian- 
s h i p  Act 1973, g iv ing  equal  r i g h t s  of custody t o  both p a r e n t s  
and thereby superseding t h e  o l d  common law r u l e  giving s o l e  
custody t o  t h e  f a t h e r ,  have removed i t s  rat ionaZe.  I t  

would be nonsens ica l  t o  depr ive  a mother of h e r  equal custody 
r i g h t s  w h i l s t  l eav ing  her  wi th  care and c o n t r o l ,  But t h i s  
be ing  s a i d ,  w e  t h i n k  provis ion  might reasonably be made i n  
t h e  l e g i s l a t i o n  w e  propose f o r  t h e  cour t ,  a t  i t s  d i s c r e t i o n ,  
t o  leave  equa l  r i g h t s  of custody wi th  both p a r e n t s  but  ( s i n c e  
t h e  c h i l d  can c l e a r l y  only l i v e  wi th  one a t  a t i m e )  t o  g ive  
care and c o n t r o l  t o  one pa ren t  and t o  order  t h e  o ther  t o  
con t r ibu te  towards t h e  c h i l d ' s  maintenance. W e  th ink  t h i s  
power should b e  ava i l ab le  and should  apply e q u a l l y  whether 
t h e  proceedings a r i s e  under t h e  matrimonial  o r  guardianship 
l e g i s l a t i o n .  

Magis t ra tes  do n o t  have power t o  make s p l i t  o r d e r  
The o b j e c t  of a s p l i t  o r d e r  is t o  

55. I n  r e  W (an i n f a n t )  [1964] Ch. 202 ;  Jussa U J u s s a  [1972] 

56. W i Z d  v W i Z d  [1969] P.33. 
1 W.L.R. 881. 
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STAY OF EXECUTION 

129. During t h e  proceedings on t h e  Guardianship A c t  1973, 
it was suggested i n  Par l iament  that  there was a need f o r  
mag i s t r a t e s '  c o u r t s  t o  be given an express  s t a t u t o r y  
power t o  s t a y  t h e  execut ion  of a custody order  which they 
have made. A number of amendments t o  t h i s  e f f e c t  w e r e  put  
down i n  t h e  House of  Commons. The Government, w h i l e  f u l l y  
accept ing  t h e  i n t e n t i o n  behind t h e  amendments, success fu l ly  
r e s i s t e d  them on t h e  ground t h a t  mag i s t r a t e s '  c o u r t s  already 
had a u t h o r i t y  t o  o r d e r  a s t a y  of execut ion  and an express  
s t a t u t o r y  power w a s  unnecessary. But t h e  Government spoke- 
man, M r .  Mark C a r l i s l e ,  Q.C., M.P., pointed ou t  t h a t  t h e  
m a t t e r  f e l l  w i t h i n  our  terms of r e f e r e n c e  and t h a t  t h e r e  
would be a f u r t h e r  oppor tuni ty  t o  look i n t o  it. 

130. The e x i s t i n g  powers of m a g i s t r a t e s '  cou r t s  t o  s t ay  
t h e  execut ion of a custody order  can be summarised as follows. 
Although t h e r e  i s  no s t a t u t o r y  p r o v i s i o n  t h a t  e x p r e s s l y  
empowers a mag i s t r a t e s '  cour t  t o  s t a y  t h e  execut ion  of  a 
custody order  which it has made, i t . i s  c l e a r ,  on t h e  bas i s  
of decided cases ,  t h a t  mag i s t r a t e s '  c o u r t s  do have such a - 

power, both i n  r e l a t i o n  t o  a p p l i c a t i o n s  under s e c t i o n  9 of 
t h e  1 9 7 1  A c t  and a p p l i c a t i o n s  under s e c t i o n  2 ( 1 )  (a) of  t he  
1960 Act. The main au tho r i ty  i s  R e  S. (an i n f a n t ) 5 7  where 
it w a s  he ld  t h a t  i n  appropr ia te  cases the m a g i s t r a t e s '  court  
should d i r e c t  t h a t  an order  t r a n s f e r r i n g  custody from one 
p a r e n t  t o  another  should not  t ake  e f f e c t  s o  a s  t o  a l low an 
aggrieved pa r ty  t o  ask t h e  High Court  t o  gran t  a s t a y  pending 
appeal .  This judgment was confirmed by S i r  Joce lyn  Simon P 
i n  B v B58 when he s a i d  t h a t  t h e  matter of t h e  j u s t i c e s '  
power i n  gran t ing  a s t a y  was pu t  beyond doubt by t h e  decis ion 
of t h e  High Court i n  1958. It w a s  a l s o  s t a t e d  i n  Smith v 
Smith5' t h a t  a l though t h e  f i r s t  o b l i g a t i o n  is  upon t h e  advo- 
cate t o  ask f o r  a s t a y  of execut ion  of  t h e  o rde r  pending an 

57. [1958] 1 W.L.R. 391. 
58. [ 1 9 6 9 ]  P. 103. 
59. (1971)  115 Sol. Jo. 4 4 4 .  
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appea l ,  i f  he does no t  do so t h e  j u s t i c e s  should  consider 
and apply a s t a y  of execut ion on t h e i r  own o rde r .  

131. There is no doubt, t h e r e f o r e ,  t h a t  m a g i s t r a t e s  have 
t h e  a u t h o r i t y  of  decided cases t o  g ran t  a s t a y .  Moreover, 
t h e r e  is  every reason t o  th ink  t h a t  t h e  decided cases  a r e  
w e l l  known t o  j u s t i c e s '  c l e r k s  and t h a t  s t a y s  are already 
granted whenever t h e r e  i s  a need f o r  them. It might, there-  
f o r e ,  be argued t h a t  t h e r e  i s  no need f o r  any express  
s t a t u t o r y  p r o v i s i o n  t o  be i n s e r t e d  i n  t h e  l a w .  On the  o t h e r  
hand, t h e  e x t e n t  of t h e  e x i s t i n g  power has never  been pre- 
c i s e l y  def ined ,  and t h e r e  i s  u n c e r t a i n t y  about  such mat te rs  
as t h e  e f f e c t  of  s t ay ing  an o r d e r  upon any r e l a t e d  main- 
tenance order .  (Presumably, t h i s  t o o  should b e  s tayed.)  O u r  

own view i s  t h a t  mag i s t r a t e s '  c o u r t s  would f i n d  it helpfu l  
t o  have an express  s t a t u t o r y  d i s c r e t i o n  t o  s t a y  t h e  execut ion 
of a custody o r d e r  and t o  be g iven  guidance as t o  the  circum- 
s t ances  i n  which such a power might be used. W e  should 
welcome views. 

ENFORCEMENT OF CUSTODY ORDERS 

132. The only power a v a i l a b l e  t o  a mag i s t r a t e s '  cou r t  f o r  
enforc ing  a custody order  i s  t h a t  contained i n  sec t ion  54 
of t h e  Magis t ra tes '  Courts Act 1952, which p r o v i d e s  f o r  
o rde r s  o t h e r  t han  f o r  payment of  money t o  be enforced by a 
pena l ty  not  exceeding €1 f o r  every  day during which the  
d e f a u l t  cont inues ;  o r  f o r  commitment t o  p r i son  u n t i l  t he  
d e f a u l t e r  has  remedied h i s  d e f a u l t . 6 0  A person may not be 
ordered t o  pay more than €20 o r  b e  committed t o  pr i son  f o r  
more than two months i n  a l l  under t h i s  p r o v i s i o n  f o r  d i s -  
obeying t h e  order .  I n f l a t i o n  has  long s ince  overtaken t h e  
f i n a n c i a l  p e n a l t i e s  provided i n  s e c t i o n  54, and w e  suggest 
t h a t  t h e  t i m e  has  come when t h e  d a i l y  pena l ty  should be in-  
c reased  t o  €10 and t h e  cumulative l i m i t  t o  €400. We do no t  
see any need t o  inc rease  t h e  m a x i m u m  term o f  imprisonment 
of  two months. 

60. W e  r e f e r  t o  t h i s  provis ion  a l s o  i n  paragraph 70. 
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PROHIBITION OF REMOVAL FROM THE JURISDICTION 

133. Anxiety was expressed  du r ing  t h e  proceedings on the  
Guardianship B i l l  about t h e  apparent  e a s e  with which p a r t i e s  
could f l o u t  an o r d e r  as t o  custody - notwi ths tanding  t h e  
power t o  s t a y  t h e  execut ion  of such an order  - by removing 
t h e  c h i l d  from England and Wales. An amendment w a s  pu t  
down a t  Report s t a g e  i n  t h e  House of Commons aimed a t  giving 
m a g i s t r a t e s '  c o u r t s  power, on g r a n t i n g  a s t a y  of execut ion 
o r  otherwise,  t o  p r o h i b i t  the  removal of a minor f r o m  the  
United Kingdom wi thout  t h e  consent of t h e  court .  The Govern- 
ment s u c c e s s f u l l y  r e s i s t e d  t h e  amendment, bu t  undertook t h a t  
t h e  m a t t e r  would be  more f u l l y  cons idered  by t h e  Law 

Commission. 

134. Mag i s t r a t e s '  c o u r t s  have n o  power a t  p r e s e n t  t o  pro- 
h i b i t  t h e  removal of a c h i l d  from England and Wales; but 
such a power i s  a v a i l a b l e  t o  t h e  d;ivorce cour t ,  and t he re  
is a Di rec t ion  t o  t h e  e f f e c t  t h a t  a p rov i s ion  p r o h i b i t i n g  
removal should be i n s e r t e d  i n  a l l  dec rees  and o r d e r s  as t o  
custody unless  t h e  Judge otherwise d i r e c t s .  61 
t h e r e f o r e ,  be contended t h a t  m a g i s t r a t e s  should also have 
such a power. 

It could,  

135. On t h e  o t h e r  hand, it must be  doubtful whether  such 
a power would s e r v e  much u s e f u l  purpose i n  p r a c t i c e .  Under 
e x i s t i n g  arrangements,  where t h e r e  is a High Cour t  order  t h e  
Passpor t  Of f i ce  may be  given n o t i c e  t h a t  a p a s s p o r t  should 
n o t ,  wi thout  l eave  of t h e  cour t ,  be  i s sued  i n  r e s p e c t  of t h e  
c h i l d .  In  a d d i t i o n ,  where it i s  known t h a t  t h e r e  is  a r e a l  
r i s k  of t h e  c h i l d ' s  be ing  removed from t h e  j u r i s d i c t i o n ,  t h e  
Home Of f i ce  w i l l  t r y  t o  prevent  unauthor i sed  removal. W e  

understand from t h e  Home Office  t h a t  i f  orders  p r o h i b i t i n g  
removal were to i n c r e a s e ,  t h e  number of r eques t s  might become 
so g r e a t  t h a t  it would be almost impossible f o r  t h e  po l i ce  

61. 8 May 1953, amended 8 March 1955 and 5 January  1959 ,  as  
subsequently amended. 
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and t h e  immigration s e r v i c e  t o  o p e r a t e  t h e  e x i s t i n g  l imi t ed  
arrangements a t  t h e  p o r t s  f o r  prevent ing  t h e  unauthorised 
removal of c h i l d r e n  out  of England and Wales.62 
t h e r e f o r e ,  be argued t h a t  t h e r e  is l i t t l e  p o i n t  i n  pursuing 
what is  r e a l l y  an i n e f f e c t i v e  remedy, and t h e  b e t t e r  course 
would be t o  concen t r a t e  on t h e  longe r  term p o s s i b i l i t i e s  of 
i n t e r n a t i o n a l  arrangements f o r  t h e  r e c i p r o c a l  enforcement 
of custody o r d e r s .  On t h e  o t h e r  hand, such a power i n  t h e  
m a g i s t r a t e s '  c o u r t  might be u s e f u l  and convenient ,  even 
though it would have t o  be recognised  t h a t  it could  not be  
e f f e c t i v e l y  enforced. 

It might, 

136. This i s  a d i f f i c u l t  a r e a ,  and we make no  recommendation 
as t o  whether such a power t o  p r o h i b i t  removal from the  
j u r i s d i c t i o n  should  be given t o  mag i s t r a t e s '  c o u r t s .  The 
ma t t e r  w i l l ,  i n  any event ,  be f u r t h e r  cons idered  by the J o i n t  
Working Pa r ty  o f  t h e  English and S c o t t i s h  Law Commissions 
on j u r i s d i c t i o n  and t h e  enforcement of custody orders .  How- 
e v e r ,  w e  t h i n k  it d e s i r a b l e  t o  draw a t t e n t i o n  t o  t h e  matter  
i n  our own Working Paper and t o  canvass views. 

COMMITTAL TO CARE AND SUPERVISION 

137. Sect ion 2 ( 1 )  (e) of t h e  1 9 6 0  A c t  enables  a mag i s t r a t e s '  
c o u r t  which cons ide r s  t h a t  t h e r e  a r e  excep t iona l  circumstances 
making it imprac t i cab le  o r  undes i r ab le  f o r  a c h i l d  under 1 6  t o  
be  e n t r u s t e d  t o  e i t h e r  of t h e  spouses  o r  t o  any o the r  i nd i -  
v i d u a l ,  t o  commit t h e  ca re  of t h e  c h i l d  t o  a l o c a l  au tho r i ty ;  
t h i s  o rde r  ends a t  18 by v i r t u e  of sec t ion  3 ( 4 )  of the Act. 
The p a r a l l e l  p rov i s ion  f o r  t h e  High Court e n a b l e s  the  court  
t o  e x e r c i s e  t h i s  power i f  t h e  c h i l d  i s  under t h e  age of 17;  
such an o rde r  ends a t  18 ( s e c t i o n  36(4)  of t h e  Matrimonial 
Causes Act 1965 ) .  W e  see no r eason  f o r  having t h e  d i f f e r e n t  
ages under t h e s e  two p rov i s ions  and w e  suggest  t h a t  the 
m a g i s t r a t e s '  power should be t h e  same as  t h a t  of t h e  High 
Court. 

~~ 

62.  The a u t h o r i t y  f o r  i n t e r v e n t i o n  by the  Home Office  ( through 
Immigration O f f i c e r s  and p o l i c e  a t  t h e  p o r t s )  i s  s e t  
out  i n  a foo tno te  t o  R.S.C., Order 90 ,  r u l e  3. 
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138. The 1 9 6 0  A c t  and t h e  Matrimonial Causes A c t  1965 
make it poss ib l e  f o r  t h e  cour t s  t o  o r d e r  t h a t  i n  except ional  
circumstances a c h i l d  may be p l aced  under t h e  supe rv i s ion  
of a l o c a l  a u t h o r i t y  o r  probat ion  o f f i c e r  when it i s  com- 
mi t t ed  t o  t h e  custody of one of i t s  pa ren t s  o r  a t h i r d  
pa r ty .  However, once again,  t h e  p rov i s ions  of t h e  A c t s  

d i f f e r  s l i g h t l y .  Under t h e  1960 A c t  ( s ec t ion  2(1) ( f )  and 
s e c t i o n  3 ( 9 ) )  a supe rv i s ion  o r d e r  cannot be made a f t e r  1 6  

and any o rde r  made be fo re  1 6  ends a t  t h a t  age. Under the  
1965 Act t h e  power t o  make a s u p e r v i s i o n  order  is  exe rc i sab le  
so long as  an o r d e r  f o r  custody of t h e  c h i l d  l a s t s  ( i . e .  not 
beyond 18) ( s e c t i o n  3 7 ( 1 ) ) .  I f  t h e  mag i s t r a t e s  a r e  t o  be 
given power e x p l i c i t l y  t o  make o r d e r s  f o r  custody which w i l l  
run t o  18, and t o  make de novo o r d e r s  a f t e r  1 6 ,  w e  consider 
t h a t  it would be  u s e f u l  f o r  them a l s o  t o  have t h e  power t o  
make supe rv i s ion  o r d e r s  l inked w i t h  t h e s e  custody o rde r s ,  
s i n c e  t h e r e  may be  circumstances i n  which it would be  desir-  
able f o r  a l o c a l  a u t h o r i t y  o r  p roba t ion  o f f i c e r  t o  have a 
superv isory  r o l e  i n  o rde r  t o  a s s i s t  t h e  parent  o r  o t h e r  
person  t o  whom cus tody  has been awarded. For r e a s o n s  of 
p r a c t i c e  and p r i n c i p l e ,  t h e r e f o r e ,  w e  suggest t h a t  t h e  
m a g i s t r a t e s '  power should be brought  i n t o  l i n e  w i t h  t h a t  of 
t h e  High Court. 

139.  Fu r the r ,  w e  propose t h a t  t h i s  power should  be  exercis- 
able without r e s t r i c t i o n  on t h e  tern of a s u p e r v i s i o n  order 
( s u b j e c t  t o  i t s  t e rmina t ing  a t  1 8 ) .  The term o f  t h e  order 
should  be l e f t  t o  t h e  d i s c r e t i o n  of t h e  cour t ,  t h e r e  being 
a v a i l a b l e  a power subsequently t o  vary  o r  revoke t h e  order 
on t h e  a p p l i c a t i o n  of any i n t e r e s t e d  par ty .  

t h a t  a f t e  

REPORTS ON CHILDREN 

1 4 0 .  Sect ion 4 ( 2 )  of t h e  1960 A c t  provide the  
c o u r t  has dec ided-any  quest ion as t o  t h e  i n c l u s i o n  i n  a 
matrimonial  o rde r  of a non-cohabitation p rov i s ion  o r  a pro- 
v i s i o n  f o r  t h e  maintenance of a spouse and so  i s  f r e e  t o  
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cons ide r  t h e  ques t ion  of t h e  c h i l d r e n  it may, if it has 
i n s u f f i c i e n t  in format ion  f o r  t h e  purpose, c a l l  f o r  a r e p o r t  
by a probat ion  o f f i c e r  o r  o f f i c e r  of a l o c a l  a u t h o r i t y  
i n t o  t h e  r e l e v a n t  circumstances.  Subsection (3)  f u r t h e r  
provides  t h a t  t h e  r e p o r t  s h a l l  be  made o r a l l y  o r  read aloud 
i n  cour t  and t h a t  i f  any p a r t y  t o  t h e  proceedings objects  
t o  anything i n  it t h e  court  s h a l l  r equ i r e  t h e  author  t o  
g i v e  evidence on o a t h  and any p a r t y  may c a l l  evidence i n  
r e b u t t a l .  These subsect ions have been c r i t i c i s e d  on a 
number of grounds, of which t h e  most important is  t h a t  i f  
e i t h e r  p a r t y  o b j e c t s  t o  anyth ing  i n  t h e  r e p o r t ,  t h e  court  
must r e q u i r e  t h e  r e p o r t i n g  o f f i c e r  t o  give ev idence  on oath.  
The cour t  has no d i s c r e t i o n ,  n o t  even t o  d i s r e g a r d  a po in t  
which i s  i n  e r r o r  and not  d i s p u t e d  by e i t h e r  p a r t y ,  or a 
p o i n t  which i s  of l i t t l e  r e l evance  o r  importance. The 
sugges t ion  has  a l s o  been made t h a t  t h e  requirement t h a t  t h e  
r e p o r t  should be  read aloud i n  every  case is unnecessar i ly  
r e s t r i c t i v e ,  and t h a t  s e c t i o n  4 should be amended t o  allow 
r e p o r t s  t o  be r ead  s i l e n t l y  i f  t h i s  i s  thought t o  be more 
appropr i a t e .  To m e e t  t hese  cri t icisms, w e  s u g g e s t  t h a t  
s e c t i o n  4 ( 3 )  of t h e  1 9 6 0  A c t  shou ld  be amended so  as t o  pro- 
v i d e  t h e  c o u r t  w i th  d i s c r e t i o n  t o  dispense w i t h  t h e  r epor t ing  
o f f i c e r ' s - g i v i n g  evidence, u n l e s s  one of t h e  p a r t i e s  speci-  
f i c a l l y  wishes t o  c a l l  him, and t o  enable r e p o r t s  t o  be 
read s i l e n t l y  i f  t h e  cour t  t h i n k s  t h i s  more appropr i a t e  - 
s u b j e c t  of course  t o  copies be ing  provided f o r  t h e  p a r t i e s .  

MAINTENANCE FOR CHILDREN 

141.  The m a g i s t r a t e s '  power t o  make orders  f o r  t h e  main- 
tenance  of c h i l d r e n  i s  i n  need o f  r a t i o n a l i s a t i o n  i n  a number 
of r e s p e c t s  i n  consequence of t h e  High Court reforms. As 
r ega rds  t h e  n a t u r e  of the  o r d e r s  t o  be made a v a i l a b l e  (i.e; 
p e r i o d i c a l  o r  lump sum awards) t h e  mag i s t r a t e s  should,  we 
sugges t ,  be a b l e  t o  make t h e  same types of o r d e r  i n  respect  
of ch i ld ren  a s  t hey  can i n  r e s p e c t  of spouses. W e  t he re fo re  
propose t h a t  t h e  mag i s t r a t e s  shou ld  no longer be  confined t o  
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making orders  f o r  t h e  payment of weekly sums of money 
( s e c t i o n  2 (1) (h)  of t h e  1960 A c t ) .  The court  shou ld  be 
able t o  o rde r  p e r i o d i c a l  payments ( t h e  length of t h e  period 
be ing  l e f t  t o  t h e  d i s c r e t i o n  of t h e  c o u r t ) .  Furthermore we 
sugges t  t h a t  t h e  c o u r t  should,  i n  appropr i a t e  circumstances,  
have power t o  award lump sum payments f o r  ch i ld ren .  We 
r e a l i s e  t h a t  t h e  power may no t  be  used f r equen t ly  b u t  we 
t h i n k  it would be  a u s e f u l  a d d i t i o n  t o  t h e  m a g i s t r a t e s '  powers; 
f o r  example, a lump sum of no g r e a t  s i z e  would h e l p  t o  pay 
f o r  school  uniforms, o r  f o r  a h o l i d a y  f o r  the  c h i l d r e n .  A s  

t o  o r d e r s  f o r  secured  payments, t h e  same cons ide ra t ions  
apply a s  w e r e  mentioned i n  paragraph 58, and w e  d o  n o t  
recommend t h a t  t h e  mag i s t r a t e s  shou ld  be given t h i s  power. 

142.  
t h e  c h i l d  i s  under 1 6  payments of maintenance shou ld  be 
made t o  t h e  person who has l e g a l  cus tody  of t h e  c h i l d  (or  t o  
a l o c a l  a u t h o r i t y  i f  t h e  c h i l d  i s  committed t o  care). I f  
t h e  c h i l d  i s  over 1 6  and dependent,payments may b e  ordered 
t o  be  made t o  such person a s  may be  s p e c i f i e d  (who may be 
t h e  c h i l d  o r  a l o c a l  a u t h o r i t y ) .  Under t h e  1 9 7 0  A c t  payments 
a r e  r equ i r ed  t o  be  made t o  t h e  c h i l d  o r  t o  such pe r son  as  
may be s p e c i f i e d  f o r  t h e  b e n e f i t  o f  t h e  ch i ld  ( s e c t i o n  3 ( 2 ) ) .  
Though t h e  e f f e c t  of t h e s e  p r o v i s i o n s  is much t h e  same i n  
p r a c t i c e  (ques t ions  of personal  t a x a t i o n  a p a r t )  , w e  think 
t h a t  f o r  t h e  sake of consis tency t h e  mag i s t r a t e s '  matrimonial 
l a w  should be brought i n t o  l i n e  w i t h  t h e  divorce law i n  t h i s  
r e s p e c t .  A s i m i l a r  amendment should  be  made i n  t h e  guardian- 
s h i p  l e g i s l a t i o n  (see paragraph 1 6 0  below). 

Sect ion 2 ( 1 )  (h)  of t h e  1 9 6 0  A c t  provides t h a t  while 

143. As w e  a r e  proposing t h a t  o r d e r s  i n  r e s p e c t  o f  chi ldren 
should  be made under t h e  matrimonial  law only when t h e r e  i s  
a d i s p u t e  between t h e  spouses,  w e  do n o t  propose any change 
i n  t h e  law a s  t o  who may apply f o r  an order  f o r  a c h i l d .  This 
should  cont inue t o  be  one o r  o t h e r  o f  t h e  p a r t i e s  t o  the 
marriage.  



144 .  We have set  ou t  i n  paragraph  56 of t h i s  Paper the 
f a c t o r s  o t h e r  t h a n  conduct t o  which w e  t h ink  t h e  cour t s  
should have r ega rd  i n  o rde r ing  maintenance f o r  a spouse. 
W e  suggest  t h a t  where t h e  m a g i s t r a t e s  propose t o  make a 
maintenance o r d e r  i n  r e spec t  of a c h i l d ,  t h e  on ly  a d d i t i o n a l  
f a c t o r  t o  which they should have regard i n  de te rmining  t h e  
amount of t h e  o r d e r  should be t h e  f i n a n c i a l  needs  of the  
c h i l d  (c f .  s e c t i o n  5 ( 2 )  of t h e  1970 A c t ) .  

145. The f i n a l  ques t ion  t o  be  considered i n  r e l a t i o n  t o  
o r d e r s  i n  r e s p e c t  of ch i ld ren  is  t h e  age t o  which an order  
f o r  maintenance should run. Sec t ion  2 ( l ) ( h )  o f  t h e  1960 
A c t  provides t h a t  maintenance may be ordered f o r  a ch i ld  of 
t h e  family up t o  t h e  age of 16 and, i n  c e r t a i n  circumstances,  
beyond bu t  n o t  l a t e r  than t h e  age of 21. I f  t h e  ch i ld  is  
1 6  o r  over b u t  n o t  y e t  2 1 ,  an o r d e r  can be made i f  it appears 
t o  t h e  cour t  t h a t  t h e  c h i l d  is  a dependant. A dependent 
c h i l d  of 1 6  o r  over  i s  def ined  i n  sec t ion  1 6 ( 1 )  a s  a c h i l d  

r e c e i v i n g  f u l l - t i m e  i n s t r u c t i o n  a t  an 
educa t iona l  e s t ab l i shmen t  or  undergoing 
t r a i n i n g  f o r  a t r a d e ,  profession o r  
voca t ion  i n  such circumstances t h a t  he  
is requ i r ed  t o  devote  t h e  whole of h i s  
t i m e  t o  t h a t  t r a i n i n g  f o r  a pe r iod  of 
n o t  less than 2 y e a r s ;  o r  

whose earning c a p a c i t y  is  impaired 
through i l l n e s s  o r  d i s a b i l i t y  of mind 
o r  body. 

146.  In t h e  1970 A c t  the  m a t t e r  i s  covered by t h e  p rov i s ions  
of s e c t i o n  8. The e f f e c t  of t h i s  s e c t i o n  i s  t h a t  a main- 
tenance o rde r  i n  r e s p e c t  of a c h i l d  s h a l l  n o t  i n  t h e  f i r s t  
i n s t a n c e  extend beyond t h e  d a t e  of t h e  b i r thday  of the c h i l d  
nex t  following h i s  a t t a i n i n g  t h e  upper l i m i t  of  t h e  compul- 
so ry  school age un le s s  t h e  c o u r t  t h i n k s  it r i g h t  i n  the c i r -  
cumstances t o  s p e c i f y  a l a t e r  d a t e  (subsect ion ( 2 ) ) .  The 
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c o u r t  may not  s p e c i f y  a da t e  l a t e r  t h a n  t h e  age of 18  
un le s s  it appears t o  t h e  c o u r t  that - 

( a )  t h e  c h i l d  i s  o r  w i l l  be, o r  i f  such an 
o rde r  o r  p rov i s ion  w e r e  made would be, 

r e c e i v i n g  i n s t r u c t i o n  a t  an educa t iona l  
e s t ab l i shmen t  o r  undergoing t r a i n i n g  f o r  
a t r a d e ,  p ro fes s ion  o r  voca t ion ,  whether 
o r  n o t  he i s  a l s o ,  o r  w i l l  a l s o  be, i n  
g a i n f u l  employment; o r  

(b)  t h e r e  a r e  s p e c i a l  c i rcumstances  which 
j u s t i f y  t h e  making of t h e  order  o r  
p r o v i s i o n .  

The c o u r t  may make an o rde r  i n  r e s p e c t  of a c h i l d  who has 
a t t a i n e d  t h e  age of 18 s u b j e c t  t o  the same cond i t ions .  An 

o r d e r  extended beyond o r  made a f t e r  t h e  age of 1 8  nay con- 
t i n u e  i n d e f i n i t e l y  . 
147. There i s ,  t h e r e f o r e ,  a d i s t i n c t  d i f f e r e n c e  i n  prin- 
c i p l e  between t h e  mag i s t r a t e s '  powers and those of  t h e  - 

High Court. The m a g i s t r a t e s '  maintenance order  i n  r e spec t  
of a c h i l d  cannot run beyond t h e  da t e  on which t h e  c h i l d  
reaches  t h e  age of 21 ,  whereas t h e  d ivo rce  c o u r t  o r d e r  may 
cont inue  i n d e f i n i t e l y .  W e  have t h e r e f o r e  cons idered  whether 
t h e  m a g i s t r a t e s '  powers should be  brought  i n t o  l i n e  with 
those  of t h e  d ivo rce  court .  

148. The p r i n c i p l e  underlying t h e  powers of t h e  divorce 
c o u r t  i s  c l e a r l y  t h a t ,  where a marr iage  has broken down, the  
p a r e n t s  a r e  he ld  r e spons ib l e  f o r  t h e  maintenance of t h e i r  
c h i l d r e n  so long a s  they a r e  dependent,  which is ,  i n  most 
cases , u n t i l  they l eave  school. With t h e  ever - increas ing  
o p p o r t u n i t i e s  which a r e  a v a i l a b l e  t o  ch i ld ren  f o r  f u r t h e r  
educa t ion ,  t h e  p a r e n t s '  en fo rceab le  o b l i g a t i o n  t o  maintain 
t h e i r  ch i ld ren  w i l l  continue u n t i l  such  t i m e  a s  t h a t  f u r t h e r  

89 



educa t ion  o r  t r a i n i n g  i s  complete. The 197Q A c t ,  however, 
envisages t h a t  there may be  s p e c i a l  circumstances,  not 
de f ined ,  where t h e  o b l i g a t i o n  can be  thought t o  continue 
wi thout  r e f e r e n c e  t o  the t e rmina t ion  of educa t ion  o r  t r a i n i n g .  
Sect ion 8 ( 3 )  (b) was included i n  t h e  1970 A c t  because the  Law 
Commission had rece ived  evidence which sugges ted  t h a t  p u b l i c  
op in ion  was s t r o n g l y  i n  favour of giving t h e  c o u r t  power t o  
p r o t e c t  t h e  i n t e r e s t s  of c h i l d r e n  who, fox o t h e r  than educa- 
t i o n a l  reasons,  w e r e  no t  independent of t h e i r  p a r e n t s  by t h e  
age of ma jo r i ty  o r  who were owed by a parent  some form of 
o b l i g a t i o n  which, b u t  f o r  t h e  breakdown of t h e  marriage,  
would have been m e t .  63 

1 4 9 .  It i s  t o  be  noted t h a t  t h e  S t a t e  imposes an ob l iga t ion  
on pa ren t s  t o  main ta in  t h e i r  c h i l d r e n  only up t o  t h e  age of 
1 6  ( s e c t i o n  22 of t h e  Minis t ry  of Soc ia l  S e c u r i t y  Act 1 9 6 6 ) .  
It  might t h e r e f o r e  be  argued on grounds of p r i n c i p l e  t h a t  
once a c h i l d  has  reached t h e  age of 1 6  the  p a r e n t s '  respon- 
s i b i l i t i e s  towards it a r e  over  and t h e  c h i l d  t a k e s  upon it- 
s e l f ,  t o g e t h e r  w i th  t h e  p r i v i l e g e s  of adulthood, t h e  respon- 
s i b i l i t y  of s e l f - suppor t .  Th i s  view is ,  however, incon- 
s i s t e n t  w i th  t h e  p r i n c i p l e  t h a t  has  been accepted  i n  the 
1970 Act,64 and w e  be l i eve  t h a t  it would g e n e r a l l y  be thought 
t o  be t o o  r e s t r i c t i v e .  W e  have t h e r e f o r e  cons idered  two 
p o s s i b l e  a l t e r n a t i v e s .  

150. The f i r s t  would be t o  p r e s e r v e  the  e x i s t i n g  pos i t i on  
under t h e  m a g i s t r a t e s '  law, making only such modi f ica t ions  
a s  a r e  necessary  t o  b r ing  t h e  p rov i s ions  of s e c t i o n  2 ( 1 )  (h)  
of t h e  1960 A c t  more c lose ly  i n t o  l i n e  with t h o s e  of 
s e c t i o n  8 of t h e  1970 Act. S e c t i o n  2 ( 1 )  (h) might thus be 
rep laced  by a p rov i s ion  t h a t  a maintenance o r d e r  i n  r e spec t  

63. i l e p o r t  on F i n a n c i a 2  P r o v i s i o n  i n  MatrimoniaZ P r o c e e d i n g s  
(Law Com. No. 2 5 ) ,  paras .  37-41. 

64. Moreover, it would a l s o  be  i n c o n s i s t e n t  w i th  the 
p r i n c i p l e  t h a t  has been accepted i n  t h e  r egu la t ions  
f o r  s t u d e n t s '  maintenance g ran t s .  
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of a c h i l d  should n o t  i n  t h e  f i r s t  i n s t a n c e  extend beyond 
t h e  d a t e  of t h e  b i r t h d a y  of t h e ' c h i l d  next  fol lowing h i s  
a t t a i n i n g  the upper l i m i t  of the compulsory school  age  
un le s s  t h e  cour t  t h i n k s  it r i g h t  i n  t h e  circumstances t o  
s p e c i f y  a later da te .  The cour t  should  have power t o  
s p e c i f y  a d a t e  later than  18, o r  t o  make an order  i n  respect  
of a c h i l d  over the age of 18  and under  2 1 ,  i f  it appears  
t o  t h e  cour t  t h a t  - 

t h e  c h i l d  is o r  w i l l  be ,  o r  i f  such an 
o rde r  o r  provis ion  w e r e  made would be ,  
r ece iv ing  i n s t r u c t i o n  a t  an educa t iona l  
es tab l i shment  o r  undergoing t r a i n i n g  f o r  
a t r a d e ,  p rofess ion  o r  voca t ion ,  whether 
o r  n o t  he i s  a l s o ,  o r  w i l l  a l s o  be, i n  
g a i n f u l  employment; o r  

t h e  c h i l d ' s  earn ing  c a p a c i t y  i s  impaired 
through i l l n e s s  o r  d i s a b i l i t y  of mind o r  
body. 

A maintenance o r d e r  i n  r e spec t  of a c h i l d  should n o t  run - 

beyond t h e  age of 21. 

151. The second approach would be t o  provide t h a t  t h e  powers 
of t h e  mag i s t r a t e s  should be t h e  same as those of t h e  divorce 
c o u r t ,  i.e. t h e  m a g i s t r a t e s  should gene ra l ly  have power t o  
award maintenance u n t i l  t h e  c h i l d ' s  m a j o r i t y  bu t  t hey  should 
be a b l e  t o  award maintenance beyond t h a t  age i f  t h e  c h i l d  
i s  cont inuing  h i s  educa t ion  o r  t r a i n i n g  o r  i f  t h e r e  are 
" s p e c i a l  circumstances".  

152. In  p r i n c i p l e ,  w e  th ink  t h e  second approach is  t o  be 
p re fe r r ed .  I t  s e e m s  t o  us  r i g h t  t h a t  t h e  divorce c o u r t s  
and t h e  mag i s t r a t e s '  c o u r t s  should have t h e  same powers t o  
make o rde r s  i n  r e s p e c t  of ch i ld ren  and t h a t  whether a p a r t i -  
c u l a r  c h i l d  of a broken marriage g e t s  maintenance o r  no t  
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should not  depend upon which c o u r t  dea l s  w i t h  t h e  matrimo- 
n i a l  d i spute .  A s  w e  noted above, t h e  Law Commission found 
pub l i c  opinion s t rong ly  i n  favour  o f  giving t h e  divorce 
cour t  i n  appropr i a t e  c i rcumstances t h e  power t o  order  main- 
tenance f o r  a d u l t  ch i ld ren ,  and it may be t h a t  pub l i c  
opinion would favour  s i m i l a r  powers being c o n f e r r e d  upon t h e  
mag i s t r a t e s .  On t h e  o the r  hand, t h e r e  may b e  objec t ion  t o  
g iv ing  t h e  m a g i s t r a t e s  an u n r e s t r i c t e d  j u r i s d i c t i o n  of t h i s  
s o r t .  Laymen d ispens ing  j u s t i c e  i n  numerous l o c a l  courts  up 
and down t h e  country might have d i f f i c u l t y  i n  exe rc i s ing  
c o n s i s t e n t l y  so wide and vague a d i s c r e t i o n  as that confer red  
by t h e  " s p e c i a l  c i rcumstances"  provis ion  of s e c t i o n  8(3) (b) 
of t h e  1 9 7 0  A c t .  It would be p o s s i b l e ,  of cour se ,  t o  give 
mag i s t r a t e s  guidance a s  t o  what cons t i t u t ed  s p e c i a l  circum- 
s t ances ,  e.g. impairment of e a r n i n g  capac i ty  by d i s -  
ablement o r  i l l n e s s .  But even t h i s  would n o t  f u l l y  meet t h e  
ob jec t ion  t o  which we have r e f e r r e d .  A p o s s i b l e  a l t e r n a t i v e  
would be t o  provide  t h a t  t h e  mag i s t r a t e s  should  have power 
t o  award maintenance u n t i l  t h e  c h i l d ' s  m a j o r i t y  (18)  and 
beyond, b u t  t h a t  they should award maintenance beyond t h e  
age of 18 only i n  p rec i se ly  d e f i n e d  circumstances.  The two 
obvious circumstances a re  where t h e  ch i ld  i s  cont inuing h i s  
educat ion o r  t r a i n i n g  beyond t h a t  age o r  h i s  earn ing  capac i ty  
i s  impaired by disablement o r  i l l n e s s .  

153. I f  m a g i s t r a t e s '  cou r t s  w e r e  given j u r i s d i c t i o n  t o  award 
maintenance t o  a c h i l d  beyond i t s  majori ty  e i t h e r  i n  s p e c i a l  
circumstances o r  i n  p rec i se ly  def ined  circumstances such as 
where t h e  c h i l d ' s  earning c a p a c i t y  was impaired by disable-  
ment o r  i l l n e s s ,  t h e  mag i s t r a t e s  would have power, a t  l e a s t  
i n  theory ,  t o  o r d e r  a parent  t o  maintain a c h i l d  f o r  t h e  

rest of h i s  l i f e .  Moreover, i n  a case where t h e  matrimonial  
breakdown occurred  a f t e r  t h e  c h i l d  had reached t h e  age of 18, 
t h e r e  would be power t o  award maintenance t o  an adu l t  c h i l d  

whom t h e  p a r e n t s  had not  h i t h e r t o  been main ta in ing .  
Law recognised t h a t  f o r  an o r d e r  t o  be made o r  
continued i n  r e s p e c t  of an a d u l t  c h i l d  some s p e c i a l  

The 

65.  Op. c i t . ,  paras .  39-40 .  
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j u s t i f i c a t i o n  had t o  be  shown. 
be t h a t  t h e  c h i l d  w a s  s t i l l  undergoing whole or par t - t ime 
educa t ion  or t r a i n i n g ,  b u t  t h e r e  might be o t h e r  s p e c i a l  c i r -  
cumstances, of which t h e  most obvious example was where t h e  
c h i l d ' s  earning c a p a c i t y  was impai red  through i l l n e s s  or  
d i s a b i l i t y .  Another circumstance was t h a t  where t h e  court  
wished, on t h e  breakdown of a marr iage ,  t o  g ive  effect t o  
moral o b l i g a t i o n s  which, bu t  f o r  t h e  breakdown, would have 
been f u l f i l l e d  f o r  a temporary p e r i o d  beyond t h e  age of 
ma jo r i ty .  The ques t ions  we wish t o  r a i s e  a r e  whether  it is  
d e s i r a b l e  o r  a p p r o p r i a t e  t h a t  t h e  mag i s t r a t e s  shou ld  have 
power t o  make o r  cont inue  o rde r s  beyond the  age of major i ty ,  
and i f  so whether t h o s e  powers should  be i d e n t i c a l  with those 
of t h e  divorce c o u r t  o r  more c l o s e l y  defined. It may be 
t h a t ,  i f  t h e  m a g i s t r a t e s  were given powers t o  make o r  con- 
t i n u e  orders  beyond t h e  age of m a j o r i t y ,  they would so  r a r e l y  
be  used t h a t  any l ack  of p r e c i s i o n  would not l e a d  t o  d i f f i -  
c u l t y  i n  p r a c t i c e  (it i s  t o o  e a r l y  y e t  t o  say t o  what ex ten t  
t h e  divorce c o u r t ' s  powers under s e c t i o n  8 ( 3 ) ( b )  of the  
1970 A c t  a r e  i n  f a c t  used) .  W e  make no firm p roposa l s  and 
should welcome views. 

The usual  j u s t i f i c a t i o n  would 

ORDERS I N  GUARDIANSHIP PROCEEDINGS 

154.  Our p roposa l s  concerning o r d e r s  i n  r e s p e c t  of chi ldren 
made i n  matrimonial  proceedings may be applied i n  l a r g e  mea- 
s u r e  t o  o rde r s  made i n  guard ianship  proceedings. A s  the law 
i s  a t  p re sen t  framed, an a p p l i c a n t  cannot ob ta in  f i n a n c i a l  
r e l i e f  under t h e  1960 Act wi thout  a l l e g i n g  t h a t  t h e  respon- 
den t  has committed a matrimonial  o f f ence .  It  n o t  infrequent ly  
happens, however, t h a t  the  a p p l i c a n t  i s  not  i n  a p o s i t i o n  t o  
o b t a i n  f i n a n c i a l  r e l i e f  f o r  h e r s e l f ,  e i t h e r  because she has 
committed a matrimonial  offence h e r s e l f  o r  because t h e  sum 
she i s  l i k e l y  t o  r e c e i v e  by way of maintenance f o r  h e r  
c h i l d r e n  is  as  much a s  it is  f e a s i b l e  f o r  her husband t o  pay 
a l t o g e t h e r  f o r  t h e  whole of t h e  family.  
of t h e  a p p l i c a t i o n s  f o r  custody and maintenance which a re  

Accordingly,  many 
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made under t h e  1971 Act are, i n  f a c t ,  man i fe s t a t ions  of a 
matrimonial  d i spu te .  W e  do n o t  t h i n k  the re  i s  necessa r i ly  
anything wrong w i t h  t h i s  s tate of  a f f a i r s .  Nor do we wish 
t o  change it by, f o r  example, p rovid ing  some m e a n s  by which 
an app l i ca t ion  f o r  custody of and maintenance f o r  any 
ch i ld ren  of  t h e  marr iage could b e  made under the reformu- 
l a t e d  mag i s t r a t e s '  matrimonial  l a w  without  a matrimonial  
o f fence  being a l l eged .  On t h e  o t h e r  hand, w e  t h i n k  it 
r i g h t  i n  p r i n c i p l e  t h a t  t h e  m a g i s t r a t e s  should exe rc i se  
much t h e  same powers i n  r e s p e c t  of  ch i ldren  whether  t he  pro- 
ceedings'  a r e  brought  under t h e  matrimonial  l a w  o r  t he  guardian- 
s h i p  law. 

155. It i s  t o  be noted t h a t  t h e  guardianship l e g i s l a t i o n  
i s  concerned w i t h  d i spu te s  between t h e  n a t u r a l  pa ren t s  of a 
c h i l d ,  and t h e r e f o r e  t h e  c h i l d  which comes w i t h i n  i t s  scope 
i s  a c h i l d  of bo th  parents  and n o t  a "ch i ld  of  t h e  family" 
w i t h i n  t h e  meaning of t he  1 9 6 0  A c t .  With t h i s  except ion,  
it seems r i g h t  t o  us  t h a t  t h e  mag i s t r a t e s '  powers i n  the 
guardianship l e g i s l a t i o n  should b e  brought i n t o  l i n e  with 
t h e  reformulated mag i s t r a t e s '  matr imonial  law. W e  suggest 
t h a t ,  i n  guard ianship  proceedings,  t h e r e  should  b e  express 
power t o  award s o l e  custody of  a c h i l d  t o  e i t h e r  par ty  o r  t o  
a t h i r d  pa r ty  up t o  t h e  age of 18,  and t h a t  t h e  power t o  
make a custody o r d e r  de novo af ter  t h e  age of 1 6  should no t  
be confined,  as it is now, t o  c h i l d r e n  who are phys ica l ly  
o r  mental ly  incapable  of s e l f - suppor t .  (For o u r  proposals  
concerning custody orders  made i n  matrimonial  proceedings,  
see paragraphs 123-127 above.) 

156. Sec t ion  2 ( 2 )  of t he  Guardianship Act 1973 enables t h e  
c o u r t  (which may be a mag i s t r a t e s '  cour t ,  a county court  o r  
t h e  High Court)  i n  except iona l  circumstances t o  commit a 
c h i l d  t o  t h e  care of a l o c a l  a u t h o r i t y  and t o  o r d e r  t h a t  
t h e  c h i l d  should be supervised by a l o c a l  a u t h o r i t y  o r  pro- 
ba t ion  o f f i c e r .  As regards t h e  ages up t o  which such orders  
can be made and can l a s t ,  t h e  1973 Act fol lows t h e  1960 Act 
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i n  provid ing  t h a t  an o rde r  committing t h e  ca re  o f  a ch i ld  
under 1 6  t o  a l o c a l  a u t h o r i t y  t e r m i n a t e s  a t  t h e  age of 18, 
and t h a t  a supe rv i s ion  o rde r  cannot  be  made a f t e r  1 6  and 
any o rde r  made b e f o r e  16  ceases  t o  have e f f e c t  on t h e  c h i l d ' s  
a t t a i n i n g  t h a t  age. W e  have sugges ted  i n  paragraphs  137-139 
of t h i s  Paper t h a t  it should be p o s s i b l e  t o  make an order 
committing a c h i l d  under t h e  age o f  17 t o  ca re  u n t i l  t h e  

age of 18, and t h a t  a supe rv i s ion  o r d e r  should b e  capable 
of be ing  made a t  any t i m e  up t o  t h e  t i m e  when t h e  c h i l d  
reaches 18. W e  sugges t  t h a t  t h e  powers made a v a i l a b l e  i n  
t h e  Guardianship A c t  should be amended t o  t h e  l i k e  e f f e c t .  

157. Sect ion 2 ( 4 )  of t h e  1973 A c t  enables  t h e  c o u r t ,  i n  
any case  where it adjourns t h e  h e a r i n g  of an a p p l i c a t i o n  
under s e c t i o n  9 of t h e  1 9 7 1  Act f o r  more than seven  days, 
t o  make an i n t e r i m  o rde r  as  t o  maintenance and, where the re  
a r e  s p e c i a l  circumstances, a s  t o  custody o r  access .  Such an 
o r d e r  i s  s u b j e c t  t o  an o v e r a l l  t i m e - l i m i t  of 3 months. We 
have proposed i n  paragraphs 87-91 of t h i s  Paper t h a t  the 
powers of m a g i s t r a t e s '  cou r t s  t o  make an i n t e r i m  o r d e r  f o r  
maintenance i n  matrimonial  p roceedings  (which s e c t i o n  2 ( 4 )  

reproduces) should be  e x e r c i s a b l e  n o t  only on ad journ ing  the 
hea r ing  f o r  more than seven days,  b u t  a l s o  a t  any t ime 
b e f o r e  t h e  hear ing;  and w e  have dev i sed  a new procedure by 
which i n t e r i m  o r d e r s  f o r  maintenance could be made before  
t h e r e  has been a hear ing.  
power t o  make an i n t e r i m  o rde r  b e f o r e  t h e  hea r ing  should not  
a l s o  be a v a i l a b l e  i n  guard ianship  proceedings; b u t  w e  make 
t h i s  suggest ion i n  t h e  knowledge t h a t  t h e  powers made avai l -  
a b l e  i n  s e c t i o n  2 ( 4 )  of t h e  Guardianship Act a r e  n o t  confined 
t o  m a g i s t r a t e s '  c o u r t s  bu t  apply a l s o  t o  the  High Court and 
county cour t s .  It  may be t h a t ,  f o r  reasons of c o u r t  proce- 
du re ,  t h i s  new power would n o t  be a l t o g e t h e r  s u i t a b l e  f o r  
u se  i n  t h e  High Court  and county c o u r t s .  I f  so, it could 
e i t h e r  be conf ined  t o  m a g i s t r a t e s '  c o u r t s  o r  it cou ld  be s u i t -  
ab ly  modified. W e  i n v i t e  views a s  t o  t h e  a p p r o p r i a t e  course. 

W e  see no reason why t h i s  new 
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158. 

an i n t e r i m  o r d e r  f o r  maintenance, whether i n  matrimonial  
W e  have suggested t h a t  t h e  e x i s t i n g  powers t o  make 

proceedings o r  i n  guardianship proceedings,  should  be 
e x e r c i s a b l e  n o t  only on ad jou rn ing  t h e  hea r ing  f o r  more 
than seven days,  b u t  a l s o  a t  any t i m e  be fo re  the hearing. 
It i s  f o r  cons ide ra t ion  whether t h e  l inked powers t o  make 
an i n t e r i m  o r d e r  f o r  custody o r  access  should b e  extended 
i n  l i k e  manner. W e  t h ink  t h a t ,  i n  general ,  d e c i s i o n s  as 

t o  custody o r  access ought n o t  t o  be made o the rwise  than 
by a proper ly  c o n s t i t u t e d  c o u r t ,  w i th  both p a r t i e s  before 
it, and w e  a r e  t h e r e f o r e  d o u b t f u l  of the  m e r i t s  of such an 
extension of t h e  law. But w e  make no f i rm p roposa l s  and 
should welcome views. 

159. W e  have suggested i n  paragraphs  59-61 above t h a t  
mag i s t r a t e s  should  be given power i n  matrimonial  proceedings 
t o  o rde r  t h e  payment of a lump sum and t o  o r d e r  pe r iod ica l  
payments a t  such  i n t e r v a l s  a s  t h e y  consider appropriate .  
These powers should  a l s o  be  a v a i l a b l e  i n  guard ianship  
proceedings.  

160. 
ordered  f o r  a c h i l d  under t h e  1971 Act is  hedged about with 
va r ious  r e s t r i c t i o n s  and i s  b e d e v i l l e d  wi th  i n c o n s i s t e n c i e s ,  
a s  may be seen from Appendix 2. A maintenance o rde r  i n  
r e s p e c t  of a c h i l d  may be cont inued  up t o  t h e  age of 2 1  

( s e c t i o n  1 2  (1)) , b u t  a m a g i s t r a t e s '  court  may n o t  make a 
f r e s h  o rde r  a f t e r  t h e  c h i l d  a t t a i n s  t h e  age of 1 6  unless t h e  
c h i l d  is incapab le  of se l f - suppor t  ( s ec t ion  15 ( 2 )  ) . Payments 
t o  a c h i l d  who has  a t t a i n e d  t h e  age of 18 b u t  is  not  ye t  2 1  

may be made d i r e c t  t o  the  c h i l d  ( sec t ion  1 2  (1)). I n  the  
case of a person between 18 and 2 1  who, whi le  a minor, has 
been t h e  subject of an order  under t h e  1 9 7 1  A c t ,  t h e  court  
may o rde r  e i t h e r  pa ren t  t o  pay maintenance t o  the person him- 
s e l f  o r  t o  t h e  o t h e r  pa ren t  o r  t o  anyone else f o r  the b e n e f i t  
of t h e  c h i l d  ( s e c t i o n  1 2 ( 2 ) ) .  W e  propose t h a t  the p r i n c i p l e s  

A t  p r e s e n t  t h e  age up t o  which maintenance may be 
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which a r e  t o  be app l i ed  t o  o rde r s  in respec t  of ch i ld ren  
made under t h e  mag i s t r a t e s '  matr imonial  j u r i s d i c t i o n  should 
equa l ly  be appl ied  t o  t h e i r  guard ianship  j u r i s d i c t i o n .  

161 .  The High Court ,  county c o u r t s  and mag i s t r a t e s '  courts  
a l l  have j u r i s d i c t i o n  under t h e  1 9 7 1  and 1973 A c t s .  I f  our 
proposa ls  f o r  changes i n  the  m a g i s t r a t e s '  powers under these 
A c t s  a r e  accepted,  w e  suggest  t h a t  t h e s e  changes should 
apply equal ly  t o  t h e  powers of t h e  High Court and county 
c o u r t s  i n  guard ianship  proceedings.  W e  examine t h e  conse- 
quences of t h i s  proposa l  more f u l l y  a t  t h e  end o f  t h e  Paper. 

ORDERS I N  AFFILIATION PROCEEDINGS 

162.  Our terms of re ference  r e q u i r e  us t o  avoid c rea t ing  
anomalies i n  r e l a t e d  A c t s  by our  recommendations f o r  t he  
mag i s t r a t e s '  matr imonial  j u r i s d i c t i o n .  We t ake  t h e  view t h a t  
t h i s  r equ i r e s  u s  n o t  only t o  look a t  t h e  1 9 7 1  and 1973 Acts 
b u t  a l s o  t o  cons ider  c e r t a i n  a s p e c t s  of t he  A f f i l i a t i o n  
Proceedings Act 1957. This A c t  w a s  a consol ida t ion  measure 
based upon a n i n e t e e n t h  century A c t  which i t s e l f  had had a 
very long l e g i s l a t i v e  h i s to ry .  Review of t h e  1957 A c t  

gene ra l ly  i s  o u t s i d e  our terms of  re ference .  There a re ,  how- 
eve r ,  c e r t a i n  f e a t u r e s  of it, i n  p a r t i c u l a r  t h e  provis ions  
r e l a t i n g  t o  t h e  types  of order  t h a t  t h e  mag i s t r a t e s  can make, 
which are a f f e c t e d  by t h e  proposa ls  w e  have made i n  the  course 
of t h i s  Paper. W e  are aware t h a t  n o t  i n f r equen t ly  couples 
break up who have l i v e d  toge the r  i n  a s t a b l e  union f o r  a 
number of years  wi thout  being marr ied  and have had children. 
This  is  i n  e f f e c t  a matrimonial  breakdown, even though the re  
is no remedy a v a i l a b l e  t o  a woman when the  man s h e  is  l i v i n g  
wi th  has ceased t o  maintain h e r  and a l l  she can do i s  apply 
f o r  an a f f i l i a t i o n  order  on b e h a l f  of he r  ch i ld ren .  I t  i s  
o u t s i d e  our terms of re ference  t o  consider  t h e  l i a b i l i t i e s  
o f  unmarried couples  towards one another ,  bu t  w e  see no rea- 
son why t h e  c o u r t s  should not  be able t o  e x e r c i s e  s u b s t a n t i a l l y  
t h e  same powers i n  r e spec t  of i l l e g i t i m a t e  c h i l d r e n ,  once 
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p a t e r n i t y  has  been e s t a b l i s h e d ,  a s  tliey exercise i n  r e s p e c t  
of l e g i t i m a t e  ch i ld ren .  

163. tie t h e r e f o r e  propose t h e  following ad jus tments  t o  the 
1957 A c t .  The mag i s t r a t e s  should  have power t o  award p e r i o d i c i  
payments f o r  t h e  c h i l d  a t  such  i n t e r v a l s  as t h e y  consider 
appropr i a t e ,  and where circumstances warran t  it the re  shou ld  
be power t o  o r d e r  a lump sum payment (beyond the provis ion,  
now contained i n  s e c t i o n  4 ( 2 )  (b )  and (c )  o f  t h e  1957 A c t ,  

which enab le s  t h e  c o u r t s  t o  award small  lump sums f o r  b i r t h  
o r  f u n e r a l  expenses) .  Furthermore,  we sugges t  t h a t  a f f i -  
l i a t i o n  o r d e r s  should have t h e  same age l i m i t s  as orders  
f o r  l e g i t i m a t e  ch i ld ren .  A t  p r e s e n t  an a f f i l i a t i o n  order  
ceases  a t  13 i n  t h e  f i r s t  i n s t a n c e ,  bu t ,  i f  the court  so 
d i r e c t s ,  may be  continued u n t i l  t h e  ch i ld  a t t a i n s  the age o f  
1 6  ( s e c t i o n  6 of t h e  1957 A c t ) ,  a f t e r  which, on the  mother ' s  
a p p l i c a t i o n ,  it may be extended by two-yearly per iods up t o  
t h e  age of 2 1  i f  t h e  c h i l d  is engaged i n  a cour se  of educa- 
t i o n  o r  t r a i n i n g  ( s e c t i o n  7 ( 2 )  and ( 3 )  ) . H e r e  i s  ye t  a n o t h e r  
v a r i a t i o n  on t h e  theme of age l i m i t s  wi th in  t h e  mag i s t r a t e s '  
j u r i s d i c t i o n  t o  d e a l  with c h i l d r e n .  W e  s u g g e s t  t h a t  whatever 
powers a r e  t o  be  a v a i l a b l e  t o  t h e  mag i s t r a t e s  t o  order main- 
tenance f o r  c h i l d r e n  of a marr iage ,  the  same powers should 
be  a v a i l a b l e  i n  r e s p e c t  of c h i l d r e n  born o u t  of wedlock. 

VARIATION, REVOCATION ETC 

1 6 4 .  So f a r  a s  t h e  subsequent h i s t o r y  of o r d e r s  i n  r e s p e c t  
of ch i ld ren  i s  concerned, w e  do n o t  consider  t h a t  there  i s  
any need t o  a l t e r  t h e  e x i s t i n g  p rov i s ions  of t h e  law. These 
enable  t h e  c o u r t s  t o  vary,  r e v i v e  o r  revoke t h e i r  orders a t  
any t i m e  on subsequent a p p l i c a t i o n .  This power is exe rc i sed  
wi th in  t h e  d i s c r e t i o n  of t h e  c o u r t  and w e  see no reason t o  
l i m i t  t h a t  d i s c r e t i o n .  
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THE NEED FOR FURTHER REFORM 

165. T h i s  b r ings  t o  an end ou r  proposals  w i t h i n  our  terms 
of re ference  f o r  changes i n  the mag i s t r a t e s '  fami ly  j u r i s -  
d i c t i o n .  There i s ,  however, one f u r t h e r  matter t h a t  we th ink  
worth r a i s i n g  i n  t h i s  Paper. During our  d e l i b e r a t i o n s  about 
t h e  mat te rs  covered by t h i s  s e c t i o n  of t he  Paper it was borne 
i n  upon us t h a t  i f  our  proposals  w e r e  accepted and i f  t he  
types  of o rde r s  i n  r e spec t  of  c h i l d r e n  t h a t  t h e  magis t ra tes  
could make under t h e i r  matr imonial ,  guardianship and a f f i l i -  
a t i o n  j u r i s d i c t i o n s  w e r e  brought more near ly  i n t o  l i n e ,  
t h e r e  would emerge a common code of  provis ions  r e l a t i n g  t o  
t h e  cour t s '  powers t o  d e a l  wi th  ch i ld ren .  Furthermore t h i s  
code need no t  be confined s o l e l y  t o  t h e  mag i s t r a t e s '  cour t s ,  
b u t  could a l s o  ex tend  t o  the  county cour t s  and t h e  High Court ,  
when they are e x e r c i s i n g  t h e i r  matr imonial  o r  guardianship 
j u r i s d i c t i o n .  To avoid t h e  r e p e t i t i o n  of p r o v i s i o n s  r e l a t i n g  
t o  t h e  custody and maintenance of ch i ld ren  i n  t h e  f i v e  
s t a t u t e s  ( t h e  1957, 1960, 1970, 1971 and 1973 A c t s )  under 
which t h e  cour t s  now exe rc i se  t h e i r  main j u r i s d i c t i o n  over 
ch i ld ren  i n  family mat te rs  w e  t h i n k  it might be d e s i r a b l e  t o  
have some form of uniform c h i l d  custody and maintenance - 

s t a t u t e .  W e  have i n  mind t h a t  t h e r e  might be f o u r  separa te  
Acts  g iv ing  some form of s u b s t a n t i v e  r e l i e f ,  t h a t  i s  t o  say,  
d ivo rce ,  f i n a n c i a l  p rovis ion ,  appointment of guard ians  and 
de termina t ion  of p a t e r n i t y .  Each of these  A c t s  would provide 
t h a t  where such subs t an t ive  r e l i e f  w a s  given, t h e  cour t  should 
e x e r c i s e  its powers i n  r e spec t  of  any ch i ldren  involved under 
a uniform c h i l d  custody and maintenance s t a t u t e .  A formula- 
t i o n  of t h e  l a w  on these  l i n e s  would make it p o s s i b l e  t o  pre- 
c lude  t h e  double app l i ca t ions  f o r  r e l i e f  under b o t h  the 1 9 6 0  
and 1971 Acts. Furthermore it would be poss ib l e  t o  amend 
provis ions  r e l a t i n g  t o  custody and maintenance of ch i ldren  i n  
one s t a t u t e  a t  one t i m e  r a t h e r  t h a n  having t o  amend 3 o r  4 

d i f f e r e n t  s t a t u t e s  wi th  the  r i s k  of  c r ea t ing  t h e  s o r t  of 
anomalies t h a t  now e x i s t  i n  t h e  l a w .  
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166 .  This is t o  a g r e a t  e x t e n t  a mat te r  o f  d r a f t i n g ,  and 
i n  any case w e  do n o t  wish t o  d i v e r t  a t t e n t i o n  from t h e  
mat te rs  of substance which w e  have discussed i n  t h e  body of 
t h e  Paper. However, w e  mention it because w e  t h i n k  it worth 
asking whether a l a w  formulated i n  t h i s  way would be welcomed 
by p r a c t i t i o n e r s .  

PART V 

SUMNARY AND CONCLUSIONS 

167 .  For t h e  sake of convenience w e  set o u t  o u r  proposals 
i n  summary form:- 

(1) The ob jec t ives  of t h e  mag i s t r a t e s '  
matr imonial  j u r i s d i c t i o n  should be: 

(i) t o  dea l  wi th  fami ly  r e l a t i o n s  
during a p e r i o d  of breakdown 
which i s  n o t  n e c e s s a r i l y  per-  
manent o r  i r r e t r i e v a b l e  (a) by 
r e l i e v i n g  t h e  f i n a n c i a l  need 
which breakdown can br ing  t o  
t h e  p a r t i e s ,  (b) by giving such 
p ro tec t ion  t o  one o r  o the r  of 
t h e  p a r t i e s  as may be necessary ,  
and (c) by provid ing  f o r  t h e  w e l -  
f a r e  and s u p p o r t  of t he  c h i l d r e n ;  
ana 

(ii) t o  preserve  t h e  marriage i n  ex i s t ence ,  
where p o s s i b l e  (paragraph 2 4 ) .  

( 2 )  To accord with t h e s e  ob jec t ives ,  t h e  subs tan t ive  
l a w  adminis tered by and procedure i n  t h e  
mag i s t r a t e s '  cou r t s  must be such t h a t  f i nanc ia l  
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relief can be  obta ined  wi thout  exace rba t ing  
the matrimonial  d i s p u t e .  Moreover , i n  
accordance w i t h  the summary cha rac t e r  of 
t h e  j u r i s d i c t i o n ,  f i n a n c i a l  r e l i e f  shou ld  
be  cheaply  and s p e e d i l y  a v a i l a b l e ,  th rough 
a'simple and r e a d i l y  unders tandable  procedure 
(paragraph 2 7 ) .  

( 3 )  The o b j e c t i v e s  of t h e  mag i s t r a t e s '  matrimonial  
law and t h e  divorce law a r e  d i f f e r e n t :  t h e  
d ivo rce  c o u r t  e x e r c i s e s  i t s  powers t o  make a 
maintenance order  i n  r e s p e c t  of a p a r t y  t o  
a marr iage  as  a n c i l l a r y  t o  a change of s t a t u s  
i.e. a f t e r  t e rmina t ing  t h e  marriage e i t h e r  by 
d ivo rce  o r  by j u d i c i a l  s epa ra t ion  o r  by a 
decree  of n u l l i t y ,  whereas when a matrimonial  
case comes before  t h e  mag i s t r a t e s  , t h e  marriage 
has n o t  y e t  i r r e t r i e v a b l y  broken down and may 
never do so, and t h e  primary o b j e c t i v e  is  t o  
provide  immediate f i n a n c i a l  r e l i e f  (paragraphs 
29-30). 

( 4 )  Whatever t h e  o b l i g a t i o n s  of t h e  p a r t i e s  t o  a 
marr iage  may be towards each o the r ,  it can be 
s t a t e d  a s  a c l e a r  g e n e r a l  p r i n c i p l e  t h a t  both 
p a r t i e s  should have an abso lu te  o b l i g a t i o n  t o  
main ta in  t h e i r  dependent ch i ld ren ,  and t h a t  
o b l i g a t i o n  
way i n  which they have behaved towards each 
o t h e r  (paragraph 3 3 ) .  

should s u r v i v e  i r r e s p e c t i v e  of the 

(5)  The s t a t u t e  law (both matrimonial  l a w  and 
s o c i a l  s e c u r i t y  law) has  been moving towards 
t h e  p ropos i t i on  t h a t  t h e  ob l iga t ion  o f  each 
spouse t o  maintain t h e  o t h e r  is  f u l l y  r ec ip roca l .  
The t i m e  has come when t h e  m a g i s t r a t e s '  matri- 
monial law too  should recognise  t h e  du ty  of 
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each spouse t o  suppor t  the o the r ,  l eav ing  
it to  t h e  cour t  t o  determine i n  p a r t i c u l a r  
c a s e s  a g a i n s t  whom an o rde r  should b e  made 
and f o r  how much (paragraph 34). 

Sec t ion  6 of t h e  1970 A c t  should be amended 
accord ingly  (paragraph 36 ) . 
The long 'list of matrimonial  o f f ences  provided 
i n  s e c t i o n  1 of t h e  1960 Act should  be re- 
p l aced  by t h r e e  s imple  grounds on which the 
m a g i s t r a t e s  should be  a b l e  t o  make an order:  

t h a t  the  respondent  has f a i l e d  t o  
provide such maintenance f o r  t h e  
app l i can t  o r  f o r  any ch i ld ren  a s  
i s  reasonable  i n  a l l  the  circum- 
s t ances ;  o r  

t h a t  t h e  respondent  has behaved i n  
such a way t h a t  the a p p l i c a n t  cannot 
reasonably be  expec ted  t o  l i v e  wi th  
t h e  respondent;  o r  

t h a t  the  respondent  i s  i n  d e s e r t i o n  

(paragraphs 35-44). 

I n  any re formula t ion  of t h e  m a g i s t r a t e s '  
matrimonial  law (and o f  s ec t ion  6 o f  t h e  
1970 A c t ) ,  adu l t e ry  should  not of i t s e l f  
be  regarded a s  an a b s o l u t e  bar  t o  f i n a n c i a l  
r e l i e f  (paragraph 4 5 ) .  

The p r i n c i p l e s  t h a t  should  be a p p l i e d  by t h e  

Family Division when g ran t ing  a n c i l l a r y  r e l i e f  
pursuant  t o  the  powers conferred by t h e  1970  

Act fo l lowing  d i s s o l u t i o n  of a marr iage  
w e r e  enunciated by t h e  Court of Appeal i n  
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WachteZ Z, WachteZ.66 
b inding  i n  r e l a t i o n  t o  the divorce j u r i s -  
d i c t i o n ,  b u t  a r e  n o t  a p p l i c a b l e  t o  the 
e x i s t i n g  j u r i s d i c t i o n  of t h e  m a g i s t r a t e s  
i n  matrimonial  ma t t e r s  (paragraph 4 6 ) .  

These p r i n c i p l e s  are 

(10) There a r e  fou r  p o s s i b l e  approaches t o  con- 
duct  

(i) 

(ii) 

(iii) 

( i v )  

i n  the m a g i s t r a t e s '  j u r i s d i c t i o n :  

t h e  o b l i g a t i o n  t o  maintain should  
be  regarded a s  a b s o l u t e  and reci- 
p r o c a l  and, t h u s ,  matrimonial  con- 
d u c t  should n o t  be  taken i n t o  
account i n  de te rmining  l i a b i l i t y  
o r  quantum; 

conduct should be  r e l e v a n t  i n  e v e r y  
case a s  r ega rds  l i a b i l i t y ,  b u t  should  
n o t  be taken i n t o  account i n  d e t e r -  
mining t h e  amount of t h e  o rde r ;  

conduct should b e  r e l e v a n t ,  bo th  a s  
r e g a r d s  l i a b i l i t y  and quantum; 

and 

conduct should be r e l e v a n t  i n  e v e r y  
c a s e ,  both a s  r e g a r d s  l i a b i l i t y  and 
quantum, b u t  i f  t h e  cour t  dec ides  t o  
make an order ,  it should no t  r educe  
t h e  amount it would have o rde red  
below a sum s u f f i c i e n t  t o  p rov ide  the  
a p p l i c a n t  wi th  t h e  b a s i c  n e c e s s i t i e s  
of l i f e .  

W e  i n v i t e  views on which approach would be 
a p p r o p r i a t e  (paragraphs 4 8 - 5 5 ) .  

66. [1973] F a .  72. 
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(11) A s  regards  t h e  f a c t o r s  o the r  t h a n  conduct 
which should b e  t a k e n  i n t o  account by the 
c o u r t  i n  de te rmining  whether or  n o t  t o  
make an o rde r  and, i f  so, f o r  what amount, 
there i s  a need f o r  s t a t u t o r y  guidance. 
The cour t  should have regard t o  the following 
f a c t o r s  : 

(a) t h e  income , e a r n i n g  capac i ty  , 
property and o t h e r  f i n a n c i a l  
resources  of each of the  p a r t i e s ;  
and 

(b)  t h e  f i n a n c i a l  needs,  o b l i g a t i o n s  
and r e s p o n s i b i l i t i e s  of each o f  
t h e  p a r t i e s  (paragraph 56) .  

( 1 2 )  There i s  no need t o  formulate s p e c i f i c  
defences  a g a i n s t  a p p l i c a t i o n s  f o r  an order 
on any of the t h r e e  grounds proposed 
(paragraph 57) .  

(13) Mag i s t r a t e s  should  n o t  be  given powers t o  
o r d e r  t h e  t r a n s f e r  o f  property o r  t o  make or  
vary  se t t l emen t s ;  n o r  should they  be  given 
powers t o  make o r d e r s  f o r  secured p e r i o d i c a l  
payments. On t h e  o t h e r  hand, t h e y  should be 
g iven  power t o  o r d e r  t h e  payment o f  a lump 
sum f o r  a l i m i t e d  amount (paragraphs 59-60). 

(14) Magis t r a t e s  should be  given power, s i m i l a r  
t o  t h a t  conferred on t h e  divorce c o u r t  by 
s e c t i o n  2 (1) of t h e  1970 Act, t o  o r d e r  
p e r i o d i c a l  payments a t  such i n t e r v a l s  as 
t hey  consider a p p r o p r i a t e  (paragraph 6 1 ) .  

(15) There i s  no reason t o  change t h e  e x i s t i n g  
s t a t u t o r y  p rov i s ions  regarding v a r i a t i o n  of 
an o r d e r  i n  favour of a spouse (paragraph 6 3 ) .  
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(16)  There should  be au tomat i c  ces sa t ion  of a 
maintenance order  on ly  if there has  been 
Cohabi ta t ion  f o r  6 months a f t e r  the o r d e r ,  
whether t h e  cohab i t a t ion  i s  continued o r  
resumed (paragraph 651. 

(17) There might be advantage i f  an o r d e r  on the 
ground of f a i l u r e  t o  provide  r easonab le  
maintenance made wh i l e  t h e  p a r t i e s  a r e  co- 
h a b i t i n g  w e r e  en fo rceab le  f o r  t h e  p e r i o d  of 
6 months before  it ceased  t o  have e f f e c t  
(paragraph 66). 

(18) The non-cohabitation o r d e r ,  as a t  p r e s e n t  
framed, is not an e f f e c t i v e  way o f  provid ing  
a w i f e  w i th  p r o t e c t i o n  from a v i o l e n t  husband. 
A new type  of remedy i n  p l ace  of t h e  non- 
c o h a b i t a t i o n  o rde r  should  be  made a v a i l a b l e  
i n  t h e  form of a "non-molestation o r d e r " .  
This should be made on ly  where t h e  c o u r t  
cons ide r s  t h e  wi fe  needs  p r o t e c t i o n  from harm 
o r  harassment by t h e  respondent,  and should be  
en fo rceab le  under s e c t i o n  54  of t h e  Magistrates '  
Courts Act 1952 (paragraph 70) .  

(19 )  P rov i s ion  should be made f o r  an o r d e r  by consent 
i n  c e r t a i n  cases  where t h e  couple are i n  agree- 
ment about t h e  amount of maintenance and wish 
t o  have t h i s  agreement given l e g a l  f o r c e  as  a 
maintenance order .  There should be  power f o r  
t h e  c o u r t  subsequently by order  t o  v a r y  or 
revoke a consent o r d e r  on the  a p p l i c a t i o n  of 
one p a r t y  and with  t h e  consent of t h e  o ther ;  
b u t  t h e r e  should be no power f o r  t h e  cour t  t o  
reopen t h e  case on i t s  mer i t s .  The c o u r t  
should have power t o  r e f u s e  t o  make a consent 
o r d e r  i f  it cons ide r s  t h a t  such an o r d e r  would 
no t  be i n  the  b e s t  i n t e r e s t s  of t h e  p a r t i e s  
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and their  ch i ld ren .  The consent procedure 
should  apply t o  o r d e r s  f o r  t h e  maintenance 
of spouses and c h i l d r e n ,  although mag i s t r a t e s  
should  r a r e l y  make consent  orders  i n  r e spec t  
of c h i l d r e n  (paragraphs 73-78). 

(20) The e x i s t i n g  p r o v i s i o n s  r e l a t i n g  t o  con- 
c i l i a t i o n  conta ined  i n  sec t ion  59 of the 
1952 A c t  a r e  no t  a l t o g e t h e r  s a t i s f a c t o r y  and 
should  be  placed on a more r e g u l a r  foot ing.  
The re formula ted  m a g i s t r a t e s '  law should  
p l a c e  on t h e  c o u r t s  a duty t o  c o n s i d e r  the 
p o s s i b i l i t y  of r e c o n c i l i a t i o n  and to d i r e c t  
t h e  p a r t i e s '  a t t e n t i o n  t o  t h i s  p o s s i b i l i t y .  
It should  be e x p r e s s l y  provided t h a t ,  i f  the  
c o u r t  considers  a t  any s t a g e  i n  t h e  proceedings 
t h a t  t h e r e  is a r easonab le  p o s s i b i l i t y  of a 
r e c o n c i l i a t i o n ,  t h e  c o u r t  may ad jou rn  t h e  
proceedings and may r e q u e s t  a p r o b a t i o n  o f f i c e r  
o r  o t h e r  person t o  a t t empt  t o  e f f e c t  a 
r e c o n c i l i a t i o n  between t h e  p a r t i e s  (paragraphs 
80-82). 

( 2 1 )  There is a need f o r  t h e  m a g i s t r a t e s '  powers 
t o  be  extended so a s  t o  enable them t o  make 
an i n t e r i m  order  f o r  maintenance a t  any time 
a f t e r  t h e  a p p l i c a n t  makes her  i n i t i a l  complaint 
and a summons is i s s u e d .  An e x  p a r t e  procedure 
is u n s u i t a b l e ,  b u t  a v i a b l e  a l t e r n a t i v e  would 
be a procedure under which, when making her 
i n i t i a l  complaint, t h e  wife  would f i l l  i n  a 
s imple  means q u e s t i o n n a i r e ,  which would include 
a ques t ion  about h e r  husband's c u r r e n t  earnings 
and employment s i t u a t i o n .  The means question- 
n a i r e ,  t oge the r  w i th  t h e  summons (which would 
be  r e t u r n a b l e  w i t h i n  2 1  d a y s ) ,  would then be 
se rved  upon t h e  respondent  who would be  given 
an oppor tuni ty  both t o  answer a s imple  means 
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ques t ionna i r e  of his o m  and t o  make 
r e p r e s e n t a t i o n s  w i t h i n  1 4  days a s  t o  the 
amount of any i n t e r i m  o r d e r  o r  why an 
i n t e r i m  o rde r  should n o t  be made. I f  no 
r e p r e s e n t a t i o n s  w e r e  r ece ived ,  t h e  c o u r t  
would make an i n t e r i m  order .  Otherwise, 
b o t h  p a r t i e s  would be  given an oppor tun i ty  
t o  p r e s e n t  t h e i r  c a s e  either t o  a 
m a g i s t r a t e s '  c o u r t  c o n s t i t u t e d  f o r  hea r ing  
domestic proceedings o r ,  i f  no such c o u r t  
was a v a i l a b l e ,  t o  a s p e c i a l  domestic cour t  
c o n s i s t i n g  of a s i n g l e  mag i s t r a t e  (para-  
graphs 84-87). 

( 2 2 )  The respondent should  n o t  be compelled t o  
complete a means q u e s t i o n n a i r e ,  b u t  t h e  
a p p l i c a n t  should be. Applicant and res- 
pondent a l i k e  should be  s u b j e c t  t o  p e n a l t i e s  
i f  they knowingly g i v e  f a l s e  in fo rma t ion  i n  
t h e i r  ques t ionna i r e s .  Evidence g iven  before  
t h e  s i n g l e  m a g i s t r a t e  should be on o a t h .  
Any means q u e s t i o n n a i r e s  submitted t o  t h e  
c o u r t  should be admiss ib l e  i n  ev idence ,  
though they should n o t  be  used i n  p l a c e  of 
o r a l  evidence a s  t o  means i f  cha l l enged  
(paragraphs 88-90). 

( 2 3 )  The mag i s t r a t e s  should  r e t a i n  t h e i r  e x i s t i n g  
powers under s e c t i o n  6 (1) ( a )  of t h e  1 9 6 0  Act 
t o  make an i n t e r i m  o r d e r  on ad journ ing  the 
proceedings f o r  any p e r i o d  g r e a t e r  t h a n  one 
week (paragraph 9 1 ) .  

( 2 4 )  The High Court should  have power on appeal ,  i f  
it t h i n k s  f i t  i n  a l l  t h e  circumstances of the 
c a s e ,  t o  an teda te  any i n t e r i m  o r d e r  which i t  
makes to a da t e  no t  e a r l i e r  than t h e  d a t e  of 
a p p l i c a t i o n  t o  t h e  m a g i s t r a t e s '  c o u r t  f o r  a 
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matrimonial  o r d e r ;  and power, on an 
a p p l i c a t i o n  by the person l i a b l e  t o  
make payments under a m a g i s t r a t e s '  
o r d e r ,  i f  it t h i n k s  f i t  i n  a l l  the 
circumstances of t h e  case,  t o  o r d e r  
t h e  person i n  whose favour t h e  o r d e r  
was made t o  repay some o r  a l l  o f  the 
sums received by t h a t  person a s  payment 
under t h e  o rde r  (paragraphs 95-98). 

(25) It should be e x p r e s s l y  s t a t e d  t h a t  
maintenance can be  ordered t o  be  p a i d  
from a da t e  e a r l i e r  than the  h e a r i n g ,  
b u t  n o t  e a r l i e r  t h a n  t h e  da t e  of a p p l i -  
c a t i o n  f o r  t h e  o r d e r ;  o r  from such  d a t e  
a f t e r  t h e  hea r ing  a s  t h e  m a g i s t r a t e s  
t h i n k  appropr i a t e  (paragraphs 99-100). 

(26) There should be in t roduced  i n t o  t h e  
m a g i s t r a t e s '  p rocedure  some very  simple 
form of "pleadings".  The summons should 
inform t h e  respondent  of the  ground upon 
which t h e  a p p l i c a n t  i s  applying f o r  an - 

o r d e r  and he should  be  requested t o  i n d i c a t e  
whether he proposes t o  con te s t  t h e  appl i -  
c a t i o n  and, i f  so, on what ground (paragraph 
103). 

( 2 7 )  I n  o r d e r  t h a t  subsequent cour t s  may be  aware 
o f  t h e  f a c t o r s  which t h e  o r i g i n a l  cour t  took 
i n t o  account i n  de te rmining  t h e  amount of a 
maintenance o r d e r ,  a simple procedure  should 
be  introduced under which the  o r i g i n a l  court  
should  be r equ i r ed  t o  record t h e  f a c t o r s  
taken  i n t o  account i n  determining t h e  amount 
of t h e  order.  The r eco rd  should be  ava i l ab le  
a s  of r i g h t  t o  t h e  p a r t i e s  and admiss ib le  i n  
any subsequent proceedings as  ev idence  
(paragraphs 105-106) . 
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(28) J u r i s d i c t i o n  t o  hea r  an a p p l i c a t i o n  f o r  an 
o r d e r  should be  e s t a b l i s h e d  by r u l e s  of 
c o u r t ,  and complaint should  be made t o  a 
m a g i s t r a t e s '  cou r t  a c t i n g  for the  county 
(paragraphs 108-109 . 

( 2 9 )  Sect ion 5 of t h e  1 9 6 0  A c t  should be r e t a i n e d  
pending f u r t h e r  c o n s i d e r a t i o n  o f  the j u r i s -  
d i c t i o n  of t h e  v a r i o u s  c o u r t s  empowered t o  
d e a l  w i th  family m a t t e r s  by t h e  Family Courts 
Working Pa r ty  (paragraph 1 1 2 ) .  

(30) The e x i s t i n g  d e f i n i t i o n  of "ch i ld  o f  t h e  
family" i n  t h e  1960 A c t  should be r ep laced  
by t h a t  i n  t h e  1970 A c t  (paragraph 1 2 3 ) .  

(31) The m a g i s t r a t e s  should  be  given e x p r e s s  power 
t o  make custody o r d e r s  which l a s t  u n t i l  t h e  
c h i l d  reaches t h e  age of 18, and t h e y  should 
have t h e  same powers t o  make custody o r d e r s  
de novo i n  r e spec t  o f  c h i l d r e n  between t h e  
ages of 1 6  and 18 a s  t h e  High Court (para-  
graphs 125-126). 

(32) P rov i s ion  should be made f o r  the  c o u r t  a t  i ts  
d i s c r e t i o n  t o  leave e q u a l  r i g h t s  of custody 
wi th  both  pa ren t s  b u t  t o  give ca re  and con t ro l  
of a c h i l d  t o  one p a r e n t  and t o  o r d e r  t h e  
o t h e r  t o  con t r ibu te  towards t h e  c h i l d ' s  
maintenance (paragraph 128) . 

(33) Mag i s t r a t e s  should be  g iven  an expres s  
s t a t u t o r y  d i s c r e t i o n  t o  s t a y  the execu t ion  
of a custody o rde r ,  and guidance a s  t o  t h e  
circumstances i n  which such a power might 
be used (paragraph 131) .  ' 

( 3 4 )  The f i n a n c i a l  p e n a l t i e s  provided i n  s e c t i o n  54 
of t h e  Magistrates '  Cour t s  Act 1952 have been 
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overtaken by i n f l a t i o n  and should  be 
inc reased  (paragraph 132). 

(35) Vie i n v i t e  views on t h e  p ropos i t i on  t h a t  
m a g i s t r a t e s '  c o u r t s  should be  g iven  power 
t o  p r o h i b i t  t h e  removal of a c h i l d  from 
t h e  j u r i s d i c t i o n  (paragraphs 133-136). 

(36) The age up t o  which, i n  excep t iona l  c i r -  
cumstances, a c h i l d  may be committed t o  
t h e  c a r e  of a l o c a l  a u t h o r i t y  by t h e  
mag i s t r a t e s  should  be r a i s e d  to 17. The 
m a g i s t r a t e s '  powers t o  order  t h e  supervis ion 
of a c h i l d  by a l o c a l  a u t h o r i t y  o r  a pro- 
b a t i o n  o f f i c e r  when t h e  ch i ld  is committed 
t o  t h e  custody of one of its p a r e n t s  or  a 
t h i r d  pa r ty  should  be  brought i n t o  l i n e  
w i th  t h e  powers o f  t h e  High Cour t  (para- 
graphs 137-139). 

(37) The mag i s t r a t e s  should  be a b l e  t o  make o rde r s  
of t h e  same n a t u r e  i n  r e spec t  of chi ldren 
a s  i n  r e s p e c t  of spouses (paragraph 1 4 1 ) .  

(38) Where t h e  m a g i s t r a t e s  propose t o  make a 
maintenance o r d e r  i n  r e spec t  o f  a ch i ld ,  t h e  
only  a d d i t i o n a l  f a c t o r  t o  which t h e y  should 
have regard i n  determining t h e  amount of 
t h e  o rde r  should be  t h e  f i n a n c i a l  needs of 
t h e  c h i l d  (paragraph 144). 

(39 )  The age l i m i t s  up t o  which maintenance may 
be ordered by t h e  mag i s t r a t e s  shou ld  be 
brought more c l o s e l y  i n t o  l i n e  w i t h  those 
provided i n  t h e  d ivo rce  j u r i s d i c t i o n  
(paragraphs 147-153). 

( 4 0 )  There should be an express power i n  guardian- 
s h i p  proceedings t o  award custody up t o  t h e  
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age of 18, and t h e  m a g i s t r a t e s '  power t o  make 
a custody o rde r  de novo a f t e r  the age  o f  16  
should  n o t  be  confined,  a s  it is now, t o  
c h i l d r e n  who a r e  p h y s i c a l l y  o r  menta l ly  i n -  
capable  of s e l f  suppor t  (paragraph 1 5 5 ) .  

(41) Sect ion 2(2) of t h e  Guardianship A c t  1973 
should be  amended so a s  t o  provide t h a t  
o r d e r s  committing a c h i l d  t o  care  may be  made Up 
t o  t h e  age of 1 7 ,  b u t  n o t  l a t e r  than 18 ,  and 
t h a t  supe rv i s ion  o r d e r s  should be c a p a b l e  of 
be ing  made a t  any t i m e  up t o  the  t i m e  when 
t h e  c h i l d  reaches 18 (paragraph 156) .  

(42) There should be power t o  make i n t e r i m  o rde r s  
f o r  maintenance i n  guard ianship  proceedings  
a t  any t i m e  before  t h e  hea r ing  (paragraph 157). 

(43) Powers t o  o rde r  t h e  payment of a lump sum and 
t o  o r d e r  p e r i o d i c a l  payments a t  such i n t e r v a l s  
a s  a r e  considered a p p r o p r i a t e  should be made 
a v a i l a b l e  i n  guard ianship  proceedings; and 
t h e  same p r i n c i p l e s  which a r e  t o  be a p p l i e d  
t o  o r d e r s  i n  r e s p e c t  of ch i ld ren  made under 
t h e  matrimonial  law should  be app l i ed  i n  
guard ianship  proceedings (paragraphs 159-160) . 

(44) Once p a t e r n i t y  has been e s t a b l i s h e d ,  t h e  
c o u r t s  should be a b l e  t o  exe rc i se  s u b s t a n t i a l l y  
t h e  same powers i n  a f f i l i a t i o n  proceedings  as  
they e x e r c i s e  i n  r e s p e c t  of l e g i t i m a t e  chi ldren.  
Adjustments a r e  t h e r e f o r e  necessary t o  t h e  
A f f i l i a t i o n  Proceedings A c t  1957, p rov id ing  
f o r  t h e  mag i s t r a t e s  t o  o r d e r  p e r i o d i c a l  pay- 
ments a t  such i n t e r v a l s  a s  they c o n s i d e r  
a p p r o p r i a t e  and t h e  payment of a lump sum. 

The age limits up t o . w h i c h  a f f i l i a t i o n  o rde r s  
may run  should be brought  i n t o  l i n e  w i t h  those 
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i n  t h e  r e fo rmula t ed  m a g i s t r a t e s '  m a t r i -  
monial law (paragraphs 162-163). 

(45) There i s  much t o  be  s a i d  f o r  some form of 
uniform c h i l d  cus tody  and maintenance 
s t a t u t e .  There might be fou r  s e p a r a t e  
A c t s  g iving some form of s u b s t a n t i v e  
r e l i e f ,  t h a t  is  t o  say,  d ivorce ,  f i n a n c i a l  
p rov i s ion ,  appointment of gua rd ians  and 
de termina t ion  of p a t e r n i t y ,  each  of which 
would provide t h a t  where such subs t an t ive  
r e l i e f  was given,  t h e  court  shou ld  exercise  
i ts  powers i n  r e s p e c t  of any c h i l d r e n  
involved under a uniform c h i l d  custody and 
maintenance s t a t u t e  (paragraphs 165-166). 
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APPENDIX 1 

Divorce Reform Act 1969  

Un t i l  t h e  coming i n t o  o p e r a t i o n  of t h e  Divorce 
Reform A c t  1969 t h e  b a s i s  of ou r  d ivo rce  law w a s  t h e  
commission by one spouse of a matrimonial  of fence  on 
which t h e  o t h e r  grounded a p e t i t i o n  f o r  t he  d i s s o l u t i o n  
of marriage.  The 1969 A c t  s u b s t i t u t e d  f o r  t h e  m a t r i -  
monial  offence t h e  i r r e t r i e v a b l e  breakdown of t h e  
marriage.  The A c t  provides  t h a t  t h e  s o l e  ground on which 
a p e t i t i o n  f o r  d ivo rce  may be p r e s e n t e d  is  t h a t  t h e  
marr iage has broken down i r r e t r i e v a b l y ;  but  a c o u r t  
hear ing  a p e t i t i o n  f o r  divorce must n o t  hold t h e  marriage 
t o  have broken down i r r e t r i e v a b l y  un le s s  the  p e t i t i o n e r  
s a t i s f i e s  t h e  c o u r t  of one o r  more of t h e  fo l lowing  facts : -  

" ( a )  t h a t  t h e  respondent h a s  committed 
a d u l t e r y  and t h e  p e t i t i o n e r  f inds  it 
i n t o l e r a b l e  t o  l i v e  w i t h  t h e  respondent :  

(b) t h a t  t h e  respondent h a s  behaved i n  such  
a way t h a t  t h e  p e t i t i o n e r  cannot reason-  
ab ly  b e  expected t o  l i v e  with t h e  
respondent:  

p e t i t i o n e r  f o r  a cont inuous per iod of  
a t  least  two years  immediately pre- 
ceding t h e  p r e s e n t a t i o n  of t he  p e t i t i o n :  

(c) t h a t  t h e  respondent h a s  deser ted  t h e  

(d) t h a t  t h e  p a r t i e s  t o  t h e  marriage have 
Livedapar t  f o r  a cont inuous per iod  of  
a t  least  two years  immediately pre- 
ceding t h e  p r e s e n t a t i o n  of  t h e  p e t i t i o n  
and t h e  respondent consents  t o  a d e c r e e  
be ing  granted;  

(e) t h a t  t h e  p a r t i e s  t o  t h e  marriage have 
l i v e d  a p a r t  f o r  a cont inuous p e r i o d  of  
a t  least f i v e  yea r s  immediately pre-  
ceding the p r e s e n t a t i o n  of t he  p e t i t i o n . "  

The previous abso lu te  ba r s  t o  d ivo rce ,  namely connivance, 
co l lu s ion  and condonation, and t h e  d i s c r e t i o n a r y  b a r s ,  of 
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which t h e  p r i n c i p a l  one was t h e  p e t i t i o n e r ' s  adu l t e ry ,  a r e  
abol ished.  

The A c t  a l s o  provides t h a t  t h e  f i v e  f a c t s  mentioned 
above a r e  i r ?  f u t u r e  t o  be t h e  grounds f o r  j u d i c i a l  s e p a r a t i o n  
which would be  ob ta inab le  wi thou t  proof of i r r e t r i e v a b l e  b reak -  
down. 

Matrimonial Proceedings and P rope r ty  A c t  1 9  7 0  

P a r t  I of t h e  Matrimonial Proceedings and Property 
Act 1 9 7 0  extends t h e  powers o f  t h e  court  t o  award f i n a n c i a l  
p rov i s ion  a f t e r  a divorce,  a dec ree  of n u l l i t y  o r  a decree 
of j u d i c i a l  s epa ra t ion .  The c o u r t  now has power under 
s e c t i o n s  2 and 4 of t h a t  Act t o  make an order:-  

f o r  t h e  making o f  p e r i o d i c a l  payments, 

f o r  t h e  making o f  secured  p e r i o d i c a l  
payments , 
f o r  t h e  payment of a lump sum, 

f o r  t h e  t r a n s f e r  of property,  

f o r  t h e  s e t t l e m e n t  of property,  and 

f o r  t h e  v a r i a t i o n  of an te -nup t i a l  and 
pos t -nup t i a l  s e t t l e m e n t s .  

I n  e x e r c i s i n g  t h e s e  powers t h e  c o u r t  i s  d i r e c t e d  t o  have 
regard t o  a l l  t h e  circumstances of t h e  case,  i nc lud ing  t h e  
following mat te rs : -  

t h e  income, e a r n i n g  capac i ty ,  p r o p e r t y  and 
o t h e r  f i n a n c i a l  r e sources  which each  of 
t h e  p a r t i e s  t o  t h e  marriage has o r  i s  
l i k e l y  t o  have i n  t h e  fo re seeab le  f u t u r e ;  

t h e  f i n a n c i a l  needs , o b l i g a t i o n s  and 
r e s p o n s i b i l i t i e s  which each of t h e  p a r t i e s  
t o  t h e  marriage h a s  o r  i s  l i k e l y  t o  have 
i n  t h e  fo re seeab le  f u t u r e ;  

t h e  s tandard of l i v i n g  enjoyed by t h e  
family before  t h e  breakdown of t h e  marriage; 
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the age of each p a r t y  t o  the marriage 
and t h e  du ra t ion  of the marriage; 

any p h y s i c a l  o r  menta l  d i s a b i l i t y  o f  
either of t h e  p a r t i e s  t o  t h e  marr iage;  

t h e  c o n t r i b u t i o n s  made by each of t h e  
p a r t i e s  t o  t h e  w e l f a r e  of t h e  family,  
i nc lud ing  any c o n t r i b u t i o n  made by 
looking  a f t e r  t h e  home or ca r ing  f o r  
t h e  family;  

i n  t h e  case of proceedings  f o r  d i v o r c e  
o r  n u l l i t y  of marr iage ,  t h e  value t o  
e i t h e r  of t h e  p a r t i e s  t o  t h e  marr iage  
of any b e n e f i t  ( f o r  example, a pension)  
which, by reason of t h e  d i s s o l u t i o n  o r  
annulment of t h e  mar r i age ,  t h a t  p a r t y  
w i l l  l o s e  t h e  chance o f  acquir ing;  

and so t o  e x e r c i s e  those  powers as t o  p l ace  the p a r t i e s ,  so  
f a r  a s  it is  p r a c t i c a b l e  and, having  regard t o  their  conduct, 
j u s t  t o  do so, i n  t h e  f i n a n c i a l  p o s i t i o n  i n  which they  
would have been i f  t h e  marriage had n o t  broken down and 
each had properly discharged h i s  o r  h e r  f i n a n c i a l  ob l iga t ions  
and r e s p o n s i b i l i t i e s  towards t h e  o t h e r . "  

Under s e c t i o n  6 of t h e  1970 A c t ,  a w i f e  may apply  t o  the 
c o u r t  f o r  an o r d e r  on t h e  ground t h a t  h e r  husband h a s  w i l f u l l y  
neg lec t ed  t o  main ta in  he r ;  and a husband, i f  h i s  ea rn ing  
capac i ty  has been impaired through age,  i l l n e s s  o r  d i s a b i l i t y ,  
may apply f o r  an o r d e r  on the  ground t h a t  h i s  w i f e  has  w i l -  
f u l l y  neglec ted  t o  maintain him. The cour t  on such  an appli-  
c a t i o n  has power t o  o rde r  t h e  making of p e r i o d i c a l  payments, 
i nc lud ing  secured  payments, and t h e  payment of a lump sum. 

Matrimonial Proceedings (Mag i s t r a t e s '  Courts)  A c t  1960 

The grounds on which an a p p l i c a t i o n  f o r  an  o rde r  i n  
t h e  mag i s t r a t e s '  c o u r t s  may be made are governed by t h e  pro- 
v i s i o n s  o f  s e c t i o n  1 of t h e  Matrimonial  Proceedings 
(Mag i s t r a t e s '  Courts)  Act 1960. Dese r t ion ,  c r u e l t y  and 
a d u l t e r y  a r e  s t i l l  grounds on which a matrimonial  o rde r  under 
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t h e  1 9 6 0  A c t  may be  made b u t  t h e y  a r e  not i n  themselves 
grounds f o r  a divorce.  Moreover, although the previous 
b a r s  t o  d ivo rce  have been r epea led  by the  Divorce Reform 
A c t ,  i n  t h e  m a g i s t r a t e s '  c o u r t s  adu l t e ry  by t h e  appl icant  
is st i l l  a b a r  t o  an order  u n l e s s  t h e  respondent has con- 
doned o r  connived a t  or by h i s  conduct conduced t o  t h a t  
a c t  of adu l t e ry .  Adultery by t h e  app l i can t  is  a l s o ,  sub- 
ject  t o  t h e  same q u a l i f i c a t i o n s ,  a ground f o r  the revoca- 
t i o n  of an order .  

In  t h e  mag i s t r a t e s '  c o u r t s  cohah i t a t ion  f o r  not more 
than t h r e e  months does no t  o p e r a t e  as  condonation of an 
offence i f  t h e  cohab i t a t ion  t o o k  p l ace  with a view t o  
e f f e c t i n g  a r e c o n c i l i a t i o n .  I n  t h e  case of d ivo rce  and 
j u d i c i a l  s e p a r a t i o n  no account is  taken of any per iods ( n o t  
exceeding s i x  months i n  aggrega te )  during which t h e  p a r t i e s  
l i v e d  toge the r  a f t e r  t h e  i n c i d e n t  complained o f ,  o r  a f t e r  
one pa r ty  has l e a r n t  of t h e  a d u l t e r y  of t h e  o t h e r .  

The grounds on which an o r d e r  may be app l i ed  f o r ,  
whether by husband o r  wife ,  a re : -  

( a )  d e s e r t i o n ,  

(b)  a d u l t e r y ,  

(c) p e r s i s t e n t  c r u e l t y  t o  t h e  a p p l i c a n t  or 
67 a c h i l d ,  

t h a t  t h e  respondent has  been found 
g u i l t y  on ind ic tment  of an a s s a u l t  
upon t h e  a p p l i c a n t ,  

(d) 

67. " ch i ld"  means - (a) i n f a n t  c h i l d  of a p p l i c a n t  
( i nc lud ing  an adopted  or i l le-  
g i t i m a t e  c h i l d )  and 

( inc lud ing  an adopted or  i l le-  
g i t i m a t e  c h i l d )  who i s  a c h i l d  
of t h e  family. 

(b)  i n f a n t  ch i ld  of respondent 
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t h a t  the respondent has  been found g u i l t y  
by a mag i s t r a t e s '  c o u r t  of c e r t a i n  offences 
a g a i n s t  t h e  a p p l i c a n t  under t h e  Offences 
a g a i n s t  t h e  Person A c t  1861, 

t h a t  the respondent h a s  committed o r  
a t tempted  t o  commit an indecent a s s a u l t  
on a c h i l d ,  

t h a t  the respondent is  an h a b i t u a l  drunkard 
o r  drug  a d d i c t ,  

t h a t  t h e  respondent h a s  i n s i s t e d  on sexual  
i n t e r c o u r s e  while knowingly s u f f e r i n g  from 
a vene rea l  d i sease ,  

i f  t h e  app l i can t  is t h e  wife ,  t h a t  the 
husband has compelled h e r  t o  submit t o  
p r o s t i t u t i o n ,  

i f  t h e  app l i can t  is t h e  wife ,  t h a t  the 

husband has w i l f u l l y  neglec ted  t o  provide  
reasonable  maintenance f o r  the w i f e  o r  a 
c h i l d  of t h e  f ami ly ,68  and 

i f  t h e  app l i can t  is t h e  husband and h i s  
ea rn ing  capaci ty  is  impaired through age, 
i l l n e s s  o r  d i s a b i l i t y ,  t h a t  t h e  w i f e  has 
w i l f u l l y  neglected t o  provide r easonab le  
maintenance f o r  h e r  husband o r  a c h i l d  of 
t h e  family.  

68. " c h i l d  of t h e  family" means ( a )  any c h i l d  o f  both p a r t i e s  
and 

(b)  any o t h e r  c h i l d  of e i t h e r  
pa r ty  who h a s  been 
accepted as one of t h e  
family by t h e  other  p a r t y .  
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On h e a r i n g  an a p p l i c a t i o n  t h e  court  may make one o r  
more of t h e  fo l lowing  orders:- 

a non-cohabitation o r d e r ,  

an o r d e r  f o r  t h e  payment of  a weekly sum 
by the husband f o r  h i s  wife o r  c h i l d ,  

i f  the husband's e a r n i n g  capac i ty  is 
impaired, an o r d e r  f o r  the  payment o f  
a weekly sum by t h e  wi fe  f o r  h e r  husband 
o r  c h i l d ,  

an o rde r  f o r  t h e  l e g a l  custody o f  a ch i ld  
of t h e  family,  who is  under 1 6 ,  

an o rde r  f o r  access  t o  a ch i ld  of t h e  
family,  

an o r d e r  committing a ch i ld  t o  t h e  ca re  
of a l o c a l  a u t h o r i t y ,  and 

a supe rv i s ion  o r d e r .  

Orders f o r  maintenance a r e  suspended w h i l e  the p a r t i e s  
a r e  s t i l l  l i v i n g  toge the r  and cease  t o  have effect  i f  the  
p a r t i e s  begin t o  l i v e  t o g e t h e r  again.  The A c t  contains  pro- 
v i s i o n  f o r  t h e  making of i n t e r i m  o rde r s ,  l a s t i n g  not more 
than t h r e e  months, f o r  maintenance, custody and access.  
There i s  a l s o  power t o  vary and revoke orders .  

A m a g i s t r a t e s '  cou r t  may r e f u s e  t o  make an order i f  
t h e  cour t  cons ide r s  t h a t  t h e  m a t t e r  would be more conveniently 
d e a l t  wi th  by t h e  High Court. There i s  an a p p e a l  t o  the High 
Court  from t h e  making o r  r e f u s a l  t o  make a matrimonial  order .  
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APPENDIX 2 

1. Custody; 
which 
ch i ld ren .  

2 .  Custody; 
u n t i l  
what age. 

3. custody;  
t o  whom. 

Divorce 

(Matrimonial Proceedings 
& Proper ty  A c t  1970 ;  
Matrimonial Causes A c t  
1965) 

Chi ld  of t h e  family who 
i s  under 18 (1970,  
s e c t i o n s  18(1) and 27 (1). 

18 

Such o r d e r  a s  t h e  c o u r t  
t h i n k s  f i t  (1970 ,  s e c t i o n  
18 (1) ) . Impliedly in-  
c ludes  a t h i r d  person 
(1965, s e c t i o n  36) .  

Provis ions  of Various J u r i s d i c t i o n s  

Magfs t ra tes '  Matri- 
monial J u r i s d i c t i o n  

(Matrimonial Proceed- 
ings  (Magis t ra tes '  
Cour ts )  A c t  1 9 6 0 )  

Chi ld  of t h e  family 
who i s  under 1 6  
( 1 9 6 0 ,  s e c t i o n s  2 (1) 
( d ) )  and 1 6  (1). 

1 6 ,  o r  poss ib ly  18 

~~ ~ ~ ~~ 

A matr imonial  o rde r  
may inc lude  "pro- 
v i s i o n  f o r  t h e  l e g a l  
custody" of t h e  c h i l d  
(1960,  s e c t i o n  2(1) 
(d)  ) . Impliedly 
inc ludes  a t h i r d  
person (1960, s e c t i o n  
2 (1) (e)). 

Guardianship 

(Guardianship of 
Minors A c t  1971 and 
Guardianship A c t  
1973) 

Chi ld of both  pa ren t s  
under 18 (magis t ra tes  
c o u r t  under 1 6  un less  
c h i l d  incapable  of 
s e l f  -support)  (19 7 1, 
s e c t i o n s  9 and 15(2)). 

18 

~ 

Such o rde r  regard ing  
custody a s  t h e  c o u r t  
t h i n k s  f i t  (1971,  
s e c t i o n  9 ( 1 ) ) .  In- 
c ludes  p u t a t i v e  
f a t h e r  (1971,  s e c t i o r  
1 4  (1)). Iias been helc 
t o  inc lude  a t h i r d  
person. 

A f f i l i a t i o n  

( A f f i l i a t i o n  Pro- 
ceedings A c t  1957; 
Family Law Reform 
A c t  1 9 6 9 )  

The mother has  
custody of t h e  
c h i l d  a t  common 
law. 

Probably 18 

custody may be 
given t o  another  
person by two 
j u s t i c e s  i f  t h e  
mother i s  i n  
p r i s o n ,  of unsound 
mind o r  d i e s  (1957, 
s e c t i o n  5 (4) 1. 
1957, s e c t i o n  5 ( 3 )  
might be taken t o  
imply t h a t  custody 
can be given t o  o r  
held by another  
person (no t  t h e  
father) i n  o t h e r  
c i rcumstances.  
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3 .  Maintenance; 
t o  whom pay- 
able and 
u n t i l  what 
age. 

A f f i l i a t i o n  

The c h i l d  or such persor 
a s  may be s p e c i f i e d  f o r  
t h e  b e n e f i t  of t h e  
c h i l d  ( 1 9 7 0 ,  s e c t i o n  
3 ( 2 ) ) .  Up t o  18, o r  
without  l i m i t  i f  
r ece iv ing  fu l l - t ime  
educat ion or i n  s p e c i a l  
circumstances (1970 ,  
s e c t i o n  8 ( 3 )  ) . 

Magis t r a t e s '  Matri- 
monial J u r i s d i c t i o n  

Any person having 
l e g a l  custody of t h e  
c h i l d  up t o  16 .  I f  
over  1 6  b u t  under 2 1  
and a dependant, t o  
t h e  c h i l d  o r  such 
person a s  may be 
s p e c i f i e d  ' (1960 , 
sec t ions2  (1) (h )  and 
1 6  ( I ) .  

Any person up t o  2 1 ,  
bu t  no f r e s h  o rde r  
by mag i s t r a t e s '  court  
a f t e r  1 6  un le s s  
c h i l d  incapable  of 
s e l f - suppor t  (1971 ,  
s e c t i o n  9 ( 2 )  a s  
extended by 1973, 
Schedule 2 ;  1 9 7 1 ,  
s e c t i o n s  1 2 ( 1 )  and 15  
( 2 )  Payments a f t e r  
18 can be t o  t h e  child 
( 1 9 7 1 ,  s e c t i o n  12 (1))- 
I n  t h e  case of a 
person between 18 and 
2 1  who, while a 
minor, has  been t h e  
s u b j e c t  of an o rde r  
under t h e  1 9 7 1  A c t ,  
t h e  cour t  may o rde r  
e i t h e r  pa ren t  t o  
pay maintenance t o  
t h e  person himself 
o r  t o  t h e  o t h e r  
pa ren t ,  o r  t o  any- 
one else f o r  t h e  
b e n e f i t  of t h e  
person (1971 ,  
s e c t i o n  1 2  ( 2 )  ) . 

The c h i l d ' s  
mother up t o  2 1 ,  
b u t  o rde r  ends 
a t  13 un le s s  
d i r e c t e d  t o  con- 
t i n u e  t o  1 6  (1957, 
sect ions 5 (1) and 
6 )  , and i s  
renewable f o r  two 
y e a r  periodsup t o  
2.1 on t h e  appl i -  
c a t i o n  of t h e  
mother i f  t h e  
c h i l d  i s  engaged 
i n  a course of 
educat ion o r  
t r a i n i n g  (1957 ,  
s e c t i o n  7 ( 2 )  and 
( 3 ) ) .  I f  t h e  
mother i s  of  un- 
sound mind, i n  
p r i son  , o r  d i e s ,  
payments may be 
made t o  t h e  per- 
son t o  whom 
custody i s  given,  
and a f t e r  t h e  
c h i l d  i s  18 t o  
t h e  c h i l d  i t s e l f  
(1957, s e c t i o n s  
5(4) and 7 ( 6 )  ; 
1969, s e c t i o n  5 ( 2 )  
Payments may a l s o  
be made t o  any 
person having 
custody of t h e  
c h i l d  e i t h e r  
l e g a l l y  o r  by an 
arrangement 
approved by t h e  
c o u r t  (1957, 
s e c t i o n  5 (3) ) . 



I. Maintenance; 
by whom pay- 
able .  

8 .  Committal t o  
care .  

I .  Supervis ion.  

Divorce 

E i t h e r  p a r t y  t o  t h e  
marr iage (1970, 
s e c t i o n  3 ( 2 )  ) . 

I f  c h i l d  under 1 7  
and t h e r e  a r e  
excep t iona l  c i r -  
cumstances making 
it undes i rab le  o r  
imprac t icable  f o r  
it t o  be en t rus t ed  
t o  e i t h e r  pa r ty  t o  
marr iage o r  an 
ind iv idua l .  Ends 
a t  18 (1965, 
s e c t i o n  36 ( 4 )  ) . 
I f  excep t iona l  cir- 
cumstances make it 
d e s i r a b l e ,  so long 
a s  custody l a s t s  
(i.e. n o t  beyond 
1 8 ) .  (1965, 
s e c t i o n  37 (1) ) . 

Magis t ra tes '  M a t r i -  
monial J u r i s d i c t i o n  

E i t h e r  pa r ty  t o  t h e  
marr iage (1960 ,  
s e c t i o n  2 (1) (h) . 

I f  c h i l d  under 1 6  
and as f o r  d ivorce  
( 1 9 6 0 ,  s e c t i o n  2(1) 
( e ) ) .  Ends a t  18 
(1960, s e c t i o n  
3 ( 4 ) ) .  

As f o r  d ivorce ,  bu t  
cannot be done 
a f t e r  1 6  and ends 
a t  16.  (1960, 
s e c t i o n s  2 (1) (f) 
and 3 ( 9 . ) ) .  

Guardianship 

E i t h e r  parent  (1971 ,  
s e c t i o n  9 ( 2 )  , a s  
extended by 1973, 
Schedule 2 1 ,  b u t  no t  
p u t a t i v e  f a t h e r  
(1971,  s e c t i o n  1 4  ( 2 ) ) .  

I f  c h i l d  under 1 6  and 
as f o r  d ivorce  (1973,  
s e c t i o n  2 ( 2 )  (b)  ) . 
Ends a t  18. 

As f o r  d ivorce ,  b u t  
cannot be done a f t e r  
1 6  and ends a t  16.  
(1973, s e c t i o n s  
2(2) ( a )  and 3 ( 2 ) ) .  

A f f i l i a t i o n  

Pu ta t ive  f a t h e r  
(1957, s e c t i o n  
4 ( 2 ) ) .  

None. 

None. 

NOTE: This  summary does no t  t a k e  account of provis ions  by means of which t h e  S t a t e  or 
a l o c a l  a u t h o r i t y  may apply for  t h e  recovery of b e n e f i t  pa id  o r  a s s i s t a n c e  given 
i n  r e s p e c t  of a l e g i t i m a t e  o r  i l l e g i t i m a t e  ch i ld .  

1 2  1 


