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THE LAW COMMISSION 

Item I of t h e  First  Programme 

LAW OF CONTRACT 

IMPLIED TERMS I N  

CONTRACTS FOR THE SUPPLY OF GOODS 

PART I INTRODUCTION 

1. There a r e  many k inds  of c o n t r a c t  under which goods 
a r e  s u p p l i e d  by one p a r t y  t o  ano the r .  
examples a r e  c o n t r a c t s  of s a l e  and h i r e -pu rchase .  There 
a r e ,  however, o t h e r s ,  such a s  c o n t r a c t s  of  b a r t e r  o r  exchange, 
c o n t r a c t s  f o r  work and m a t e r i a l s  (such as a b u i l d i n g  c o n t r a c t  
o r  c o n t r a c t  o f  r e p a i r )  and c o n t r a c t s  of s imple  h i r e  (such as 
t h e  r e n t a l  of a te lephone  o r  t e l e v i s i o n  s e t ) .  Our main 
concern in  t h i s  paper  i s  w i t h  c o n t r a c t s  f o r  t h e  supply  of 
goods o the rwise  than  by s a l e  o r  by h i r e - p u r c h a s e  and wi th  
t h e  terms t o  be imp l i ed  i n  them; i n  P a r t  IV, however, we 
cons ide r  c e r t a i n  problems of wider  a p p l i c a t i o n .  

The most obvious 

2 .  The terms t h a t  a r e  capable  of  b e i n g  impl ied  i n  c o n t r a c t s  
of  supply  a r e  ex t remely  d i v e r s e .  They may be impl ied  by custom 
or t r a d e  usage o r  by reason  of p r i o r  dea l ings  between t h e  
p a r t i e s ; '  o r  they  may be impl ied  i n  t h e  p a r t i c u l a r  c i rcumstances  
of  t h e  case  t o  g ive  t h e  t r a n s a c t i o n  bus iness  e f f i c a c y . '  I t  

1 B r i t i s h  Crane Hi re  Corpn. Ltd. v .  Ipswich P l a n t  H i r e  Ltd.  

2 For a modern i n s t a n c e  s e e  Cannon v. Miles  [1974]  2 L loyd ' s  
[1975] Q.B. 303. 

Rep. 129; t h e  defendant  c o n t r a c t e d  t o  r e p a i r  t h e  p l a i n t i f f ' s  
motor-car  b u t  t h e  Court of Appeal h e l d  t h a t ,  i n  t h e  p a r t i c u l a r  
c i rcumstances  o f  t h e  case ,  a te rm was t o  be  impl ied  t h a t  t he  
r e p a i r s  should  be done only  i f  they  would make t h e  c a r  
s a l e a b l e  f o r  more t h a n  t h e  c o s t  of r e p a i r .  
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would n o t  be p r a c t i c a b l e  t o  examine a l l  t h e  v a r i o u s  terms t h a t  
might i n  v a r i o u s  s i t u a t i o n s  b e  i m p l i e d  and we have n o t  a t tempted  
t o  do s o .  In  t h i s  paper  we examine only  t h e  terms of  a c o n t r a c t  
f o r  t h e  supply  o f  goods t h a t  a r e  o r  should  b e  impl ied  
m a t t e r  of  c o u r s e ,  u n l e s s  t h e  p a r t i e s  agree t o  t h e i r  exc lus ion .  
Furthermore we a r e  c o n f i n i n g  o u r s e l v e s  t o  a review of t h e  
impl ied  o b l i g a t i o n s  o f  t h e  s u p p l i e r  i n  r e s p e c t  o f  t h e  goods 
s u p p l i e d ;  we a r e  n o t  concerned,  i n  t h i s  paper ,  w i t h  t h e  impl ied  
o b l i g a t i o n s  of  t h e  o t h e r  p a r t y .  

The F i r s t  Report  on Exemption Clauses  

3. 
f o r  t h e  supply  o f  goods o t h e r w i s e  t h a n  by s a l e  o r  by h i r e -  
purchase emerged when t h e  two Law Commissions were working 
on exemption c l a ~ s e s . ~  I n  t h e i r  f i rs t  r e p o r t  on t h i s  t o p i c  
t h e  Law Commissions c o n c e n t r a t e d  on t h e  te rms  i m p l i e d  i n  
c o n t r a c t s  of  s a l e  by s e c t i o n s  1 2  t o  15 of t h e  S a l e  of Goods 
Act 1893, be ing  terms which a r e ,  by and l a r g e ,  f o r  t h e  
b e n e f i t  and p r o t e c t i o n  of  t h e  buyer .  They made recommendations 
f o r  changes i n  t h e  law under two main heads.  F i r s t ,  t h e y  
recommended a number of  changes i n  s e c t i o n s  1 2  t o  14 of t h e  
S a l e  of Goods A c t  1893. Second, t h e y  recommended t h a t  t h e  
p r a c t i c e  of c o n t r a c t i n g  out  of t h e  terms impl ied  by  s e c t i o n s  
1 2  t o  15 ,  a s  r e v i s e d ,  should  be  c o n t r o l l e d .  

The need  f o r  a review of  impl ied  terms i n  c o n t r a c t s  

4 

The Supply of  Goods ( Impl ied  Terms) A c t  1973 

4 .  The recommendations of  t h e  Law Commissions’ r e p o r t  
were implemented by t h e  Supply of  Goods ( Impl ied  Terms) A c t  
1973. That Act made changes i n  t h o s e  s e c t i o n s  of  t h e  S a l e  
of  Goods Act 1893 which relate t o  i m p l i e d  terms as  t o  t i t l e  

3 Item I 1  of t h e  Law Commission’s First Programme (1965). 
4 F i r s t  Report  on Exemption Clauses  (1969) ,  Law Com. No. 

24; Scot .  Law Com. No. 1 2 .  
I 



( s e c t i o n  12) , as  t o  correspondence w i t h  d e s c r i p t i o n  ( s e c t i o n  
13) and a s  t o  f i t n e s s  and m e r c h a n t a b i l i t y  ( s e c t i o n  14). The 
r e l e v a n t  s e c t i o n s  o f  t h e  S a l e  of Goods Act 1893, a s  amended, 
-are s e t  ou t  i n  Appendix A. 

5.  The Law Commissions I recommendations on c o n t r a c t i n g  
o u t  of t h e  impl ied  terms were implemented by o t h e r  p rov i s ions  
i n  t h e  same A c t .  

T h e i r  gene ra l  e f f e c t  was as  fo l lows : -  

(a )  exemption c l auses  i n  r e l a t i o n  t o  t h e  impl ied  
terms a s  t o  t i t l e  ( s e c t i o n  1 2  of t h e  S a l e  of 
Goods A c t  1893) should  be vo id ;  5 

(b) exemption c l a u s e s  i n  r e l a t i o n  t o  t h e  impl ied  
terms as t o  correspondence w i t h  d e s c r i p t i o n ,  
m e r c h a n t a b i l i t y ,  f i t n e s s  f o r  any p a r t i c u l a r  
purpose o r  correspondence w i t h  sample ( s e c t i o n s  
13  t o  15 i n c l u s i v e  o f  t h e  S a l e  of Goods Act 
1893) should  be v o i d  i n  t h e  case  of a consumer 
s a l e 6  and,  i n  any o t h e r  c a s e ,  unenforceable  
t o  t h e  e x t e n t  t h a t  i t  would n o t  be  f a i r  o r  
reasonable  t o  a l low r e l i a n c e  on them. 7 

6.  The Law Commissions I first  r e p o r t  was only  concerned 
w i t h  imp l i ed  terms i n  c o n t r a c t s  of  s a l e .  However, t h e  Supply 
of Goods ( Impl ied  Terms) Act 1973 a l s o  covers  c o n t r a c t s  f o r  
t h e  supply  of goods by h iye-purchase  and t h e  redemption of  
t r a d i n g  stamps. A s  f o r  h i r e - p u r c h a s e ,  t h e  p r o v i s i o n s  on 

5 S a l e  of Goods Act 1893, s .  55 (3 ) .  
6 A sale of goods ( o t h e r  t han  a s a l e  by a u c t i o n  ox by 

compet i t ive  t e n d e r )  by a s e l l e r  i n  t h e  course  of a 
bus iness  where t h e  goods (a)  are o f  a type  o r d i n a r i l y  
bought f o r  p r i v a t e  use o r  consumption and (b) a r e  s o l d  
t o  a person who does no t  buy o r  h o l d  h imsel f  ou t  a s  
buying them i n  t h e  course  of a b u s i n e s s :  
A c t  1893, s. 5 5 ( 7 ) .  

S a l e  of  Goods 

7 S a l e  of Goods A c t  1893, s. 55(4). 
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impl ied  t e r m s ,  and on c o n t r a c t i n g  o u t  of them, f o l l o w  t h e  
p r o v i s i o n s  on i m p l i e d  terms i n  c o n t r a c t s  o f  s a l e ,  r e p l a c i n g  
d i f f e r e n t  p r o v i s i o n s  found i n  t h e  Hire-purchase  Act 1965. 
The s e c t i o n s  r e l e v a n t  t o  t h e  terms impl ied  i n  c o n t r a c t s  f o r  
t h e  supply  of  goods by h i r e - p u r c h a s e  a r e  s e t  o u t  i n  Appendix 
B. A s  f o r  t r a d i n g  s tamps,  t h e  1973 Act imposes o b l i g a t i o n s  
on t h e  s u p p l i e r  of  goods on redemption of t r a d i n g  stamps t h a t  
a r e  t o  t h e  same g e n e r a l  e f f e c t  a s  t h e  s u p p l i e r ' s  o b l i g a t i o n s  
under  a c o n t r a c t  o f  s a l e  o r  h i r e - p u r c h a s e  and a r e  t o  t a k e  

8 e f f e c t  n o t w i t h s t a n d i n g  any terms t o  t h e  c o n t r a r y .  

7. The Supply of  Goods ( Impl ied  Terms) Act 1973 came 
i n t o  o p e r a t i o n  on 18 May 1973 and a p p l i e s  t o  t h e  supply  o f  
goods by s a l e  o r  by h i r e - p u r c h a s e  ( o r  on t h e  redemption o f  
t r a d i n g  stamps) made a f t e r  t h a t  d a t e .  

The Second Report  on Exemption Clauses  

8. The Law Commissions made a second r e p o r t  on exemption 
c l a u s e s  i n  1975 ,' d e a l i n g  w i t h  " p r o v i s i o n s  e x c l u d i n g  o r  
r e s t r i c t i n g  any l e g a l  du ty  o r  o b l i g a t i o n  which i s ,  o r  o t h e r w i s e  
would b e ,  owed by one person  t o  a n o t h e r  and which does n o t  
f a l l  w i t h i n  t h e  ambit  of  t h e  Supply of Goods ( Impl ied  Terms) 
Act 1973".10 
c o n t r o l  of  exemption c l a u s e s  i n  c o n t r a c t s  f o r  t h e  p r o v i s i o n  
of  s e r v i c e s .  However t h e  r e p o r t  a l s o  covers  c e r t a i n  c o n t r a c t s  
f o r  t h e  supply  o f  goods t h a t  a r e  o u t s i d e  t h e  ambit o f  t h e  
1973 Act ,  namely c o n t r a c t s  of  b a r t e r  o r  exchange, c o n t r a c t s  
f o r  work and m a t e r i a l s  and c o n t r a c t s  of  h i r e . "  An examinat ion 
of  t h e  e x i s t i n g  law r e v e a l e d  some u n c e r t a i n t y  a s  t o  t h e  p r e c i s e  

Much of t h e  second r e p o r t  i s  concerned w i t h  t h e  

8 Supply o f  Goods ( Impl ied  Terms) Act 1973, s .  16 ,  amending 

9 Second Report  on Exemption Clauses  (1975) ,  Law Corn. No. 69; 
Trading Stamps A c t  1964. 

Scot .  Law Com. No, 39. 

10 Ibid. , p a r a .  4 .  
11 W .  , P a r t  11, p a r a s .  12-35. 
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scope  of t h e  terms impl ied  i n  such c o n t r a c t s ,  and a v a r i e t y  
of d i f f e r e n c e s  between E n g l i s h  and S c o t s  law. Despi te  t h e s e  
d i f f i c u l t i e s  t h e  Law Commissions dec ided  t o  make recommendations 
f o r  t h e  c o n t r o l  of exemption c l a u s e s  where goods were s u p p l i e d  
under  a c o n t r a c t  o t h e r  t h a n  one of  s a l e  o r  h i r e - p u r c h a s e .  
a c c o r d i n g l y  recommended t h a t  p r o v i s i o n s  e x c l u d i n g  o r  r e s t r i c t i n g  
t h e  o b l i g a t i o n s  imposed by any impl ied  te rm concerning t h e  
r i g h t  t o  supply  and t h e  r i g h t  t o  q u i e t  p o s s e s s i o n  of t h e  goods 
should  be  s u b j e c t  t o  a reasonableness  t e s t  whether  o r  n o t  t h e  
c o n t r a c t  was a consumer t r a n s a c t i o n .  l2 F u r t h e r  , they  recommended 
t h a t  p r o v i s i o n s  exc luding  o r  r e s t r i c t i n g  impl ied  terms concerning 
correspondence w i t h  d e s c r i p t i o n  o r  sample,  q u a l i t y  o r  f i t n e s s  
s h o u l d  be made v o i d  i n  a consumer t r a n s a c t i o n  and should  be 
s u b j e c t  t o  a reasonableness  t e s t  i n  any o t h e r  t r a n s a c t i o n  where 
t h e  s u p p l i e r  e n t e r e d  i n t o  t h e  c o n t r a c t  i n  t h e  course  of  a 
b u s i n e s s .  

They 

1 3  

9.  The Law Commissions made t h e i r  recommendations , a s  above, 
wi thout  d i s c u s s i n g  whether  t h e  te rms  t h a t  were impl ied  i n  such 
c o n t r a c t s  i n  t h e  e x i s t i n g  s t a t e  of  E n g l i s h  and S c o t s  law needed 
m o d i f i c a t i o n ,  enlargement  o r  c l a r i f i c a t i o n .  T h e i r  r e p o r t  was 
concerned w i t h  t h e  p r a c t i c e  of  c o n t r a c t i n g  out  of  o b l i g a t i o n s ,  
n o t  w i t h  what those  o b l i g a t i o n s  should  be.  I t  now seems 
a p p r o p r i a t e ,  a t  l e a s t  s o  f a r  as  E n g l i s h  law i s  concerned,  t h a t  
a thorough review of  t h e  scope and purpose of  such terms should  
be made. 

The scope of t h e  paper  

10. I n  t h i s  paper  we c o n s i d e r  t h e  terms t h a t  a r e  o r  ought 
t o  be  impl ied  i n  c o n t r a c t s  f o r  t h e  supply  of  goods where t h e  
c o n t r a c t  i s  governed by E n g l i s h  law. We a r e  n o t  h e r e  concerned 
w i t h  S c o t s  law n o r  w i t h  c o n t r a c t s  t h a t  a r e  governed by t h e  l a w  
of Scot land .  

1 2  I b i d .  , p a r a .  32(b) .  A "consumer t r a n s a c t i o n "  i s  d e f i n e d  i n  
p a r a .  34(a)  i n  terms v e r y  s i m i l a r  t o  a "consumer s a l e " ,  a s  
t o  which s e e  n .  6 ,  above. 

- 

1 3  Ibid., p a r a .  32 ( c ) .  
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Contrac ts  f o r  t h e  supply  o f  goods 

11. I n  conf in ing  our a t t e n t i o n  t o  c o n t r a c t s  f o r  t he  supply 
of goods we a r e ,  of cour se ,  omi t t i ng  n o n - c o n t r a c t u a l  t r a n s a c t i o n s  
such a s  g i f t s  and c o n t r a c t s  concerned w i t h  t h i n g s  o t h e r  t han  
goods, such a s  l and  o r  choses  i n  a c t i o n .  We shou ld ,  however, 
e x p l a i n  a t  g r e a t e r  l eng th  what we mean by a c o n t r a c t  f o r  t h e  
supply  o f  goods. 

1 2 .  We i n t e n d  f i r s t  t o  i nc lude  c o n t r a c t s  f o r  t h e  supply  of 
goods t h a t  a r e  analogous t o  s a l e  i n  t h a t  t hey  u s u a l l y  involve  
t h e  t r a n s f e r  of t i t l e  from t h e  s u p p l i e r  t o  t h e  person  s u p p l i e d ,  
bu t  a r e ,  f o r  one reason  o r  ano the r ,  o u t s i d e  t h e  scope of t h e  
S a l e  of Goods Act 1893. These w i l l  be  cons idered  i n  P a r t  1.1. 
We a l s o  i n t e n d  t o  cover  c o n t r a c t s  f o r  t h e  supply  of  goods 
where t h e  s u p p l i e r  g ives  t h e  p o s s e s s i o n  of t h e  goods t o  t h e  
o t h e r  person  f o r  h i s  use  and enjoyment wi thout  t r a n s f e r r i n g  
t i t l e .  T h e . c l a s s i c  example i s  t h e  c o n t r a c t  of s imple  h i r e .  
Con t rac t s  of h i r e  and c o n t r a c t s  analogous t o  them w i l l  be  
cons idered  i n  P a r t  111. There a r e  o t h e r  k inds  of c o n t r a c t  
under which p o s s e s s i o n  of goods i s  given by one p a r t y  t o  t h e  
o t h e r  bu t  which a r e  n o t  our  p r e s e n t  concern.  These a r e ,  
p u t t i n g  i t  g e n e r a l l y ,  c o n t r a c t s  under  which goods a r e  d e l i v e r e d  
f o r  some purpose o t h e r  t h a n  t h e  use  o r  enjoyment of t h e  person 
who r e c e i v e s  them. In  t h i s  group a r e  such c o n t r a c t s  as  p l edge ,  
d e p o s i t ,  ag is tment  and c a r r i a g e .  This  i s  n o t  in tended  as an 
exhaus t ive  l i s t  of t h e  c o n t r a c t s  t h a t  a r e  exc luded  from our  
p r e s e n t  s t u d y  b u t  as  a c i t a t i o n  of examples only.  

13. Our main concern i n  t h i s  paper  i s  w i t h  t h e  impl ied  
terms t h a t  e x i s t  a t  common law i n  c o n t r a c t s  of b a r t e r ,  work 
and m a t e r i a l s  and h i r e  and w i t h  t h e i r  t r a n s l a t i o n  i n t o  s t a t u t o r y  
terms.  However, i n  P a r t  I V Y  we cons ide r  whether  t h e r e  a r e  gaps 
i n  t h e  p r e s e n t  law governing c o n t r a c t s  f o r  
g e n e r a l l y ,  i n c l u d i n g  s a l e  and h i r e -pu rchase ,  and,  i f  s o ,  how 
such gaps might be f i l l e d .  

t h e  supply  of goods 
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Reme d i e s  

14.  Breach of an impl ied  term i n  a c o n t r a c t  e n t i t l e s  t h e  
v i c t i m  of t h e  b r e a c h  t o  a remedy, u n l e s s  i t  has  been e f f e c t i v e l y  

exc luded  by agreement o r  i s  b a r r e d  by s p e c i a l  c i rcumstances ,  
such as i l l e g a l i t y  o r  t h e  p a s s i n g  of a p e r i o d  of  l i m i t a t i o n .  
Where t h e  c o n t r a c t  i s  f o r  t h e  supply  of goods, whether  by 
s a l e  , hi re-purchase  , h i r e  o r  whatever  , t h e  remedies f o r  breach  
a r e  of  two main k inds .  F i r s t  t h e r e  i s  t h e  r i g h t  t o  sue  t h e  
s u p p l i e r  f o r  damages; second t h e r e  i s  t h e  r i g h t  t o  r e j e c t  t h e  
goods and t o  t r e a t  t h e  c o n t r a c t  a s  r epud ia t ed .  Sometimes t h e  
person  s u p p l i e d  w i t h  t h e  goods has  a choice  of remedies;  
sometimes h i s  only remedy i s  damages. The S a l e  of Goods Act 
1893 d i v i d e s  impl ied  terms i n  r e s p e c t  of  t h e  goods s u p p l i e d  
i n t o  two c a t e g o r i e s ;  c o n d i t i o n s ,  t h e  breach  of which e n t i t l e s  
t h e  buyer  t o  r e j e c t  t h e  goods and t r e a t  t h e  c o n t r a c t  a s  
r epud ia t ed ,14  i n s t e a d  of o r  a s  w e l l  as h i s  r i g h t  t o  damages, 
and w a r r a n t i e s ,  t h e  breach  of which e n t i t l e s  t h e  buyer  t o  
damages only.'' A buyer  may however l o s e  t h e  r i g h t  t o  r e j e c t  
f o r  breach  of a cond i t ion  by accep t ing  t h e  goods; he  i s  then  
conf ined  t o  h i s  remedy i n  damages.16 
s a l e  o t h e r  t han  those  i m p l i e d b y  t h e  S a l e  of Goods A c t  may be  
cond i t ions  o r  w a r r a n t i e s  o r  t hey  may be long  t o  a t h i r d  ca tegory  
of " in t e rmed ia t e  s t i p u l a t i o n s " .  Breach of such a s t i p u l a t i o n  
e n t i t l e s  t h e  buyer  t o  r e j e c t  t h e  goods and t o  t r e a t  t h e  c o n t r a c t  
a s  r epud ia t ed  i f  t h e  b r e a c h  goes t o  t h e  r o o t  of t h e  c o n t r a c t ;  
o therwise  t h e  remedy i s  damages only .17  

Terms i n  a c o n t r a c t  o f  

With c o n t r a c t s  f o r  t h e  

1 4  S a l e  of Goods A c t  1893, s. l l ( 1 ) .  
15 Ibid., s.  62 (1 ) .  
16 Ibid., s .  1 1 ( 1 ) ( c ) .  
1 7  Cehave N . V .  v. Bre 

4 4 ,  fo l lowing  Hong 
Kisen Kaisha Ltd. 
v. Yngvar Hansen-T 
Wilber force .  
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supply  of  goods t h a t  a r e  o u t s i d e  t h e  S a l e  of  Goods Act ,  f o r  
example h i r e  o r  h i r e -pu rchase ,  it seems t h a t  terms may aga in  
be c l a s s i f i e d  a s  cond i t ions  , w a r r a n t i e s  o r  i n t e rmed ia t e  
s t i p u l a t i o n s ,  bu t  it i s  no t  c l e a r  whether  t h e  r i g h t  t o  r e j e c t  
a r i s e s ,  o r ,  a s  t h e  case  may b e ,  i s  l o s t ,  accord ing  t o  t h e  
same p r i n c i p l e s  a s  i n  s a l e .  

15 .  A case  can be made f o r  a b o l i s h i n g  t h e  c a t e g o r i e s  of 
"condi t ion"  and "warranty" i n  r e l a t i o n  t o  impl ied  terms i n  
c o n t r a c t s  f o r  t h e  supply  of goods, even where t h e  c o n t r a c t  
i s  one of s a l e ,  and f o r  t r e a t i n g  a l l  such impl ied  terms as 
innominate  o b l i g a t i o n s .  However we do n o t  i n t e n d  t o  examine 
t h i s  i d e a  f u r t h e r  he re .  The whole q u e s t i o n  of  remedies f o r  
breach  of impl ied  terms i s ,  i n  our  op in ion ,  i n  need of review,  
b u t  i t  is  t o o  l a r g e  and c o n t r o v e r s i a l  a t o p i c  t o  be covered 
convenient ly  i n  t h e  p r e s e n t  paper .  We i n t e n d  t o  make it t h e  
s u b j e c t  of a s e p a r a t e  working paper  which w i l l  be p u b l i s h e d  
i n  due course .  I n  t h e  p r e s e n t  paper  we do n o t  propose t o  
fo l low t h e  precedent  of t h e  S a l e  of Goods Act 1893 by c a t e g o r i s i n g  
t h e  impl ied  terms which we d i s c u s s  a s  e i t h e r  cond i t ions  o r  
w a r r a n t i e s ;  we w i l l  r e f e r  t o  them simply as terms.  

A p r o v i s i o n a l  view 

16. I t  i s  a p p r o p r i a t e  t o  conclude t h e s e  i n t r o d u c t o r y  
paragraphs  by making some gene ra l  o b s e r v a t i o n s  on terms impl ied  
i n  c o n t r a c t s  of  supp ly  and by i n d i c a t i n g  t h e  g e n e r a l  d i r e c t i o n  
t h a t ,  i n  our  p r o v i s i o n a l  view,  reforms i n  t h i s  branch of  t h e  
law should  t a k e .  Here,  a s  e l sewhere ,  it i s  d e s i r a b l e  t h a t  t h e  
law should  be b o t h  c l e a r  and c o n s i s t e n t .  A measure of c l a r i t y  
and cons i s t ency  has  been achieved  by t h e  Supply of Goods 
( Impl ied  Terms) A c t  1973, i n  r e l a t i o n  t o  c o n t r a c t s  f o r  t h e  
supply  of goods by s a l e  o r  by h i r e - p u r c h a s e  (o r  on t h e  redemption 
of t r a d i n g  s tamps) .  
c l a r i t y  t o  t h e  terms impl i ed  i n  o t h e r  c o n t r a c t s  of supp ly ,  

I t  remains t o  be seen  whether ,  i n  b r i n g i n g  
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o v e r a l l  c o n s i s t e n c y  can be achieved.  
p o i n t  t h e  p r o p o s i t i o n  t h a t  t h e  o b l i g a t i o n s  o f  a s u p p l i e r  i n  
r e l a t i o n  t o  t h e  goods s u p p l i e d  s h o u l d  b e ,  a s  n e a r l y  as p o s s i b l e ,  
t h e  same, whatever  k i n d  o f  c o n t r a c t  ( s a l e ,  b a r t e r ,  h i r e ,  h i r e -  
purchase e t c . )  i s  employed. Our p r o v i s i o n a l  conclus ions  on 
t h e  reforms t h a t  would seem t o  b e  needed a r e  summarised i n  
P a r t  V. 

We t a k e  a s  o u r  s t a r t i n g  
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PART I1 CONTRACTS OF SUPPLY ANALOGOUS TO SALE 

1 7 .  There a r e  two c a t e g o r i e s  of t r a n s a c t i o n  which a r e  
o u t s i d e  t h e  law of s a l e  bu t  which invo lve  t h e  supply  of goods 
and t h e  t r a n s f e r  of  t i t l e  i n  them t o  t h e  person  s u p p l i e d .  
c o n t r a c t  of s a l e  i s  de f ined  i n  t h e  S a l e  of  Goods Act18  as a 
c o n t r a c t  "whereby t h e  s e l l e r  t r a n s f e r s  o r  ag rees  t o  t r a n s f e r  
t h e  p r o p e r t y  i n  goods t o  t h e  buyer  f o r  a money c o n s i d e r a t i o n ,  
c a l l e d  t h e  p r i c e " .  One ca t egory  of  t r a n s a c t i o n  excluded by 
t h i s  d e f i n i t i o n  i s  t h e  c o n t r a c t  whereby t h e  goods a r e  s u p p l l e d  
f o r  something o t h e r  t han  money cons ide ra t ion" .  Such i s  
t h e  c o n t r a c t  of b a r t e r  and t h i s  i s  c o n s i d e r e d  f i r s t .  L a t e r  
we come t o  t h e  o t h e r  main ca t egory ,  t h e  c o n t r a c t  f o r  work 
and m a t e r i a l s .  

A 

19 

B a r t e r  

18. B a r t e r  i s  u s u a l l y  t aken  t o  mean t h e  t r a d i n g  of goods 
f o r  o t h e r  goods w i t h o u t  t h e  f i x i n g  of a p r i c e  o r  t h e  pas s ing  
of money. This  i s  no t  a s  uncommon as  might be  supposed. The 
c o n t r a c t  of b a r t e r  ( o r  exchange,  a s  it i s  o the rwise  known) i s  
sometimes used  i n  s u b s t a n t i a l  commercial t r a n s a c t i o n s .  
B a r t e r  can a l s o  r e f e r  t o  t h e  supply  of goods i n  r e t u r n  f o r  
s e r v i c e s .  

20 

1 9 .  The t r a n s a c t i o n  known l o o s e l y  a s  "par t -exchange" i s  
w e l l  e s t a b l i s h e d  and p a r t i c u l a r l y  common i n  t h e  motor t r a d e .  
I t  s i g n i f i e s  t h e  supply  of  goods i n  r e t u r n  f o r  o t h e r ,  less 
v a l u a b l e ,  goods t o g e t h e r  w i t h  t h e  payment of  a sum of money. 
I t  i s  usua l  f o r  a p r i c e  t o  be f i x e d  f o r  t h e  more v a l u a b l e  
goods; 
i n  and t h e  cash payment r e p r e s e n t s  t h e  d i f f e r e n c e .  

a va lue  i s  then  p u t  on t h e  goods t h a t  a r e  t o  be t r a d e d  
I n  

18 S e c t i o n  l(1). 
19 See pa ras .  24-32, below. 
20 T.B.Smith, "Exchange o r  s a l e " ,  (1974)  48 Tulane Law Rev. 
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t h e  r a r e  c a s e  where no p r i c e  h a s  been agreed  f o r  t h e  
2 1  more y a l u a b l e  goods t h e  c o n t r a c t  i s  one o f  b a r t e r .  

However, even where such a p r i c e  has  been agreed  and 
t h e  c o n t r a c t  f o r  t h e  supply  o f  t h e  more v a l u a b l e  goods 
i s  a c c o r d i n g l y  a s a l e ,  it does n o t  n e c e s s a r i l y  f o l l o w  t h a t  
t h e  t r a d e - i n  o f  t h e  less v a l u a b l e  goods i s  a l s o  a s a l e .  
I t  i s  t h e  view o f  a t  l e a s t  one l e a r n e d  w r i t e r  t h a t  t h e  
t r a d e - i n  i s  n o t  i n  s t r i c t  law a s a l e  b u t  i s  a c o n t r a c t  o f  
b a r t e r . 2 3  
by way of  t r a d e - i n  o r  par t -exchange i s  n o t  u s u a l l y  governed 
by t h e  p r o v i s i o n s  o f  t h e  S a l e  Goods Act 1893. 

2 2  

I t  may t h e r e f o r e  be t h a t  t h e  supply  o f  goods 

20. Another  k ind  of  t r a n s a c t i o n  t h a t  may be  o u t s i d e  t h e  
p r o v i s i o n s  o f  t h e  S a l e  of Goods Act i n v o l v e s  t h e  supply  o f  
goods i n  r e t u r n  f o r  s tamps,  coupons , wrappers  o r  l a b e l s .  
Sometimes goods a r e  o f f e r e d  i n  r e t u r n  f o r  such t h i n g s  w i t h o u t  
r e q u i r i n g  t h e  payment of  money; 
of  t h e  o f f e r  r e q u i r e s  t h e  payment of  a sum i n  cash  as w e l l .  
The supply  of  goods on t h e  redemption o f  t r a d i n g  stamps w a s  
recognised  a s  b e i n g  o u t s i d e  t h e  ambit  of  t h e  S a l e  o f  Goods 
Act 1893, s o  s p e c i a l  p r o v i s i o n  was made f o r  i t .24 However 
t h e r e  remain o t h e r  t r a n s a c t i o n s  f o r  which no p r o v i s i o n  has  
y e t  been made, t r a n s a c t i o n s  i n v o l v i n g  t h e  supply  o f  goods 
i n  r e t u r n  f o r  t h i n g s  o t h e r  t h a n  s tamps,  w i t h  o r  w i t h o u t  t h e  
payment of  money i n  a d d i t i o n .  For  example, i n  Chappel l  & Co. 
Ltd. v.  Nest16 Co. Ltd .  t h e  defendants  a d v e r t i s e d  a gramophone 

/ 

more o f t e n  t h e  acceptance  

25 

2 1  
2 2  

23 
2 4  

25 

Benjamin 's  S a l e  o f  Goods (1974) ,  p a r a .  30. 
I n  Aldr idge  v .  Johnson (1875) 7 E . B .  885; 119  E . R .  1476 
t h e r e  were mutual  s a l e s .  On t h e  o t h e r  hand an agreement 
t o  make a t r a d e - i n  a l lowance has  been h e l d  n o t  t o  amount 
t o  an agreement t o  buy. See Fors  t h  v .  J e r v i s  (1816) 1 
S t a r k .  438; 1 7 1  E.R.  522; She* Cox-) 3 B .  & C .  
420; 107 E . R .  789; G.J.Dawson (Cla h a r L t d .  v .  H.  & G .  
D u t f i e l d  [1936] 2 A l l  E .R .  232; 
L 1 9 7 4 ] . R .  101. 
L.S. S e a l y ,  Benjamin's S a l e  o f  Goods (1974) ,  p a r a .  32. 
Trading  Stamps Act 1964, s .  4,  now amended by Supply of 
Goods ( Impl ied  Terms( A c t  1973, s .  1 6 .  
[1960] A.C.  87. 

F!ynn v. Mackin and Mahon 
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r eco rd  f o r  supply  t o  members of t h e  p u b l i c  f o r  a sum of money 
t o g e t h e r  w i t h  t h r e e  of t h e i r  choco la t e  wrappers .  The e s s e n t i a l  
n a t u r e  of t h e  t r a n s a c t i o n  was n o t  pu t  i n  i s s u e  i n  t h e  case  bu t  
one of t h e  Law Lords was d isposed  t o  t h i n k  t h a t  i t  was n o t ,  
s t r i c t l y  speaking ,  a s a l e . 2 6  Such t r a n s a c t i o n s  a r e  a r e g u l a r  
f e a t u r e  of o rd ina ry  r e t a i l  t r a d e .  The promotion of  p a r t i c u l a r  
products  o f t e n  invo lves  t h e  d i s t r i b u t i o n  of coupons , vouchers  
and t h e  l i k e ;  t h e  customer may t r a d e  t h e s e  i n  a s  p a r t  o f  t h e  
c o n s i d e r a t i o n  f o r  t h e  supply  of t h e  goods i n  o rde r  t o  g e t  a 
r educ t ion  i n  t h e  p r i c e  t h a t  would o therwise  be  payable .  There 
i s ,  a s  y e t ,  no c l e a r  a u t h o r i t y  on t h e  s t a t u s  of such  a 
t r a n s a c t i o n ;  e i t h e r  i t  is  a s a l e  and s u b j e c t  t o  t h e  p r o v i s i o n s  
of t h e  Sa le  of Goods A c t  1893 o r  i t  is b a r t e r  and s u b j e c t  only 
t o  t h e  r u l e s  e s t a b l i s h e d  a t  common l a w .  

Implied terms i n  c o n t r a c t s  of b a r t e r  

2 1 .  The q u e s t i o n  whether  t h e  t r a n s a c t i o n s  j u s t  desc r ibed  
a r e  t o  be c l a s s i f i e d  a s  s a l e  o r  b a r t e r  would m a t t e r  l e s s  i f  
t h e  r u l e s  r e l a t i n g  t o  b a r t e r  were wel l -deve loped  and c l e a r .  
But t hey  a r e  n o t .  

2 2 .  There appears  t o  be only  one r e p o r t e d  case  i n  which 
t h e  c o u r t s  have c o n s i d e r e d  t h e  o b l i g a t i o n s  of  t h e  s u p p l i e r  
i n  r e l a t i o n  t o  goods s u p p l i e d  by way of b a r t e r  o r  exchange. 
I t  i s  La Neuv i l l e  v. N o ~ r s e . ~ ~  The p l a i n t i f f s ,  who were wine 
merchants , s o l d  t h e  defendant  some burgundy, presumably f o r  
h i s  consumption. A y e a r  l a te r  t h e y  a c c e p t e d  t h e  burgundy 
back i n  exchange f o r  t h e  same number of b o t t l e s  of champagne. 
I t  t u r n e d  ou t  t h a t  t h e  burgundy was by then  "qu i t e  s o u r  , and 
only f i t  t o  be  used  a s  v inegar" .  The p l a i n t i f f s  c la imed 
compensation under a v a r i e t y  of  heads b u t  t h e i r  a c t i o n  was 

~ _ _ _ _  ~~ ~ 

26 Ibid. , a t  p.  109,  per Lord Reid. 
2 7  (1813) 3 Camp. 351; 170 E.R.  1407. 
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dismissed .  
t h e  c o n t r a c t  t h a t  t h e  defendant  warran ted  t h e  q u a l i t y  o r  
m e r c h a n t a b i l i t y  of t h e  goods i n  any way. 
have t u r n e d  on t h e  f a c t  t h a t  t h e  t r a n s a c t i o n  was one of 
b a r t e r :  i f  t h e  defendant  had s o l d  t h e  burgundy back f o r  
cash t h e  r e s u l t  a t  t h a t  d a t e  would have been t h e  same. 2 8  

The c o u r t s  were n o t  p r e p a r e d  t o  imply a term i n t o  

Nothing seems t o  

23. Apart  from terms as t o  q u a l i t y ,  c o n t r a c t s  of  s a l e  
u s u a l l y  inc lude  o b l i g a t i o n s  on t h e  s u p p l i e r  t h a t  t h e  goods 
s u p p l i e d  should  cor respond w i t h  t h e  d e s c r i p t i o n  o r  sample 
by which they  a r e  s o l d  and t h a t  t h e  s u p p l i e r  should  have 
t i t l e  t o  them a t  t h e  m a t e r i a l  t ime." 
t o  f i n d  s imilar  terms impl ied  i n  c o n t r a c t s  of b a r t e r  o r  
exchange a t  common law. Before t h e  d r a f t i n g  of t h e  S a l e  of 
Goods A c t  1893 Lord Blackburn wrote  "If t h e  c o n s i d e r a t i o n  
t o  be g iven  i s  n o t  money, it might ,  perhaps i n  p o p u l a r  
language,  r a t h e r  be c a l l e d  b a r t e r  t han  s a l e ,  bu t  t h e  l e g a l  
e f f e c t  i s  t h e  same i n  bo th  Indeed t h e  S a l e  of 
Goods B i l l  o r i g i n a l l y  c o n t a i n e d  a c l a u s e  apply ing  i t s  
p r o v i s i o n s  m u t a t i s  mutandis  t o  c o n t r a c t s  of  b a r t e r  o r  
exchange b u t  it w a s  cu t  ou t  on t h e  recommendation of t h e  
Commons S e l e c t  C ~ m m i t t e e . ~ ~  We agree  wi th  t h e  view e x p r e s s e d  
i n  Chalmers' S a l e  of Goods t h a t  " the  r u l e s  of  law r e l a t i n g  
t o  s a l e s  apply i n  g e n e r a l  t o  c o n t r a c t s  o f  b a r t e r  o r  exchange; 
b u t  t h e  q u e s t i o n  has  been by no means f u l l y  worked out ."32 
I t  seems d e s i r a b l e  t h a t  t h e  terms t o  be impl ied  i n  such 
c o n t r a c t s  should  be worked out  and made p l a i n  f o r  a l l  t o  s e e ;  
we cons ide r  l a t e r  what e x a c t l y  t h e  terms should  be and 

33 whether  l e g i s l a t i o n  i s  needed. 

One would have expec ted  

28 Indeed t h e  r e s u l t  might w e l l  be t h e  same today  s i n c e  it does 

29 The va r ious  impl ied  terms are a l l  se t  o u t  i n  Appendix A. 
30 Blackburn ' s  Cont rac t  o f  S a l e  (2nd e d . ,  1885) , p. i x .  
31 Par l iamentary  Papers  1893-94 (374) XV. 11. 
32 Chalmers' S a l e  o f  Goods (17th  e d . ,  1975) ,  79-80. 
33 A t  pa ra s .  33-38, below. 

n o t  appear  t h a t  t h e  defendant  a c t e d  i n  t h e  course  of a bus iness .  
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Contrac ts  f o r  work and m a t e r i a l s  

2 4 .  A d i s t i n c t i o n  was made, a t  common law, between a 
c o n t r a c t  of s a l e  and a c o n t r a c t  f o r  work and m a t e r i a l s .  
D i f f e r e n t  forms o f  a c t i o n  were a v a i l a b l e  f o r  each and t h e  
case  had t o  be p leaded  i n  t h e  c o r r e c t  form. There was 
a n o t h e r  d i f f e r e n c e  of  g r e a t  p r a c t i c a l  s i g n i f i c a n c e .  S e c t i o n  
1 7  of t h e  S t a t u t e  of  Frauds 1677 ( r e - e n a c t e d  i n  s e c t i o n  4 
of t h e  S a l e  o f  Goods Act 1893) r e q u i r e d  c o n t r a c t s  f o r  t h e  
s a l e  of goods o f  t h e  v a l u e  of  €10 o r  upwards t o  be  evidenced 
i n  w r i t i n g  a s  a c o n d i t i o n  of  e n f o r c e a b i l i t y ;  t h i s  requirement  
d i d  n o t  apply  t o  c o n t r a c t s  f o r  work and m a t e r i a l s .  I t  was 
f o r  t h i s  reason  t h a t  i n  Clay v. Y a t e ~ ~ ~  t h e  p l a i n t i f f s  had 
t o  persuade t h e  c o u r t  t h a t  t h e  t r a n s a c t i o n  under which t h e y  
had p r i n t e d  500 copies  o f  a t r e a t i s e  was n o t  a s a l e  b u t  a 
c o n t r a c t  f o r  work and m a t e r i a l s .  The b a s i s  of  t h e  d i s t i n c t i o n  
has  been c o n s i d e r e d  i n  v a r i o u s  c a s e s  by t h e  c o u r t s , 3 5  b u t  
we need n o t  d i s c u s s  i t  h e r e .  For our  purposes  it i s  s u f f i c i e n t  
t h a t  t h e  d i s t i n c t i o n  is t h e r e  and t h a t  i t  s t i l l  e x i s t s ,  d e s p i t e  
t h e  r e p e a l ,  i n  1954, of t h e  requi rement  of w r i t i n g . 3 6  
r e s u l t  c e r t a i n  c o n t r a c t s  o f  s u p p l y ,  such a s  t o  supply  a meal 
i n  a r e s t a u r a n t 3 7  o r  t o  make and f i t  f a l s e  t e e t h 3 8  a r e  t o  be 
c l a s s e d  as  s a l e s  whereas o t h e r  c o n t r a c t s  of  s u p p l y ,  such as  
t o  p a i n t  a p o r t r a i t Y 3 ’  r e p a i r  a c a r Y 4 O  apply  a h a i r - d y e 4 1  o r  
roof  a house42 a r e  n o t  s a l e s  b u t  c o n t r a c t s  f o r  work and m a t e r i a l s .  

A s  a 

34 
35 

36 
37 
38 

39 
40 
4 1  

42 

(1856) 1 H. & N .  73; 156 E .R .  1123. 
Lee.v.  G r i f f i n  (1861) 1 B. & S .  2 7 2 ;  1 2 1  E .R .  716; 
m i n s o n  v. Graves [1935] 1 K . B .  579. 
Law Reform (Enforcement of  C o n t r a c t s )  Act 1954, s .  2 .  
Locket t  v .  Char les  [1938] 4 A l l  E.R.  170. 
Lee v. G r i f f i n  (1861) 1 B .  & S. 2 7 2 ;  1 2 1  E . R .  716. Cf.  
Guels - i s  [1943] K.B. 526. 
Robinson v. Graves [1935] 1 K . B .  579. 
G.H.Myers & Co. v. Brent  Cross S e r v i c e  Co. [1934] 1 K.B. 46. 
Watson v. Buckley, Osborne,  G a r r e t t  & Co. Ltd.  [1940] 1 A l l  
E . R . 7 4 .  
Young & Marten Ltd.  v. McManus Chi lds  Ltd.  [1969]  A .C .  454. 
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Implied terms i n  c o n t r a c t s  f o r  Work and m a t e r i a l s  

(a )  T i t l e  

2 5 .  Terms  a r e  impl ied  i n  a c o n t r a c t  of  s a l e  t o  t h e  e f f e c t  
t h a t  t h e  s e l l e r  h a s  t h e  r i g h t  t o  s e l l  t h e  goods a t  t h e  m a t e r i a l  
t i m e ,  t h a t  t h e  goods a r e  f r e e  from u n d i s c l o s e d  encumbrances and 
t h a t  t h e  buyer  w i l l  have q u i e t  p o s s e s s i o n  of  them.43 Analogous 
terms a r e  probably  impl ied  i n  c o n t r a c t s  f o r  work and m a t e r i a l s  
a l though t h e r e  appears  t o  be  n o  r e p o r t e d  case  i n  which t h e  
p o i n t  has  been cons idered .  

(b) Correspondence w i t h  d e s c r i p t i o n  o r  sample 

26. Where goods a r e  s o l d  by d e s c r i p t i o n  o r  by sample it 
i s  an impl ied  te rm of  t h e  c o n t r a c t  t h a t  t h e  goods should  
correspond w i t h  t h e  d e s c r i p t i o n  o r ,  a s  t h e  case  may b e ,  t h e  
sample .44  S i m i l a r  terms would seem t o  be  impl ied  where t h e  
c o n t r a c t  i s  n o t  one of s a l e  b u t  f o r  work and m a t e r i a l s .  45 

(c )  F i t n e s s  f o r  purpose and m e r c h a n t a b i l i t y  

2 7 .  The impl ied  terms imposed on t h e  s u p p l i e r  of  work and 
m a t e r i a l s  a r e  o f  two main k inds .  F i r s t  h i s  work i t s e l f  must 
come up t o  a r e a s o n a b l e  s t a n d a r d ;  second t h e  m a t e r i a l s  used 
must b e  s u i t a b l e  f o r  t h e  j o b .  The t r a n s a c t i o n  is  " h a l f  t h e  
r e n d e r i n g  of s e r v i c e  and, i n  a s e n s e ,  h a l f  t h e  supply  of  
goods".46 
h a l f .  The o t h e r  h a l f  i n v o l v e s  a du ty  of  reasonable  s k i l l  and c a r e .  

43 S a l e  of Goods Act 1893, s .  1 2 ;  s e e  Appendix A. 

4 4  S a l e  of Goods A c t  1893, ss. 1 3  and 15;  s e e  Appendix A. 
45 Randal l  v. Newson (1877) 2 Q.B.D. 102, 109, per B r e t t  J.A.  

Our concern i n  t h i s  paper  i s  w i t h  t h e  supply-of-goods 

46 Watson v. Buckle Osborne G a r r e t t  & Co. Ltd.  [1940] 
m E . R .  1 7 4 ,  :b, per S i a b l e  J. 
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, 
28. I t  may be argued t h a t  t h e  duty  t o  use  s u i t a b l e  
m a t e r i a l s  i s  p a r t  o f  t h e  duty  t o  have t h e  work done w i t h  
reasonable  s k i l l  and c a r e  and s o ,  up t o  a p o i n t ,  i t  is .  
However t h e  c a s e s ,  t o  which we w i l l  come s h o r t l y ,  show t h a t  
t h e  o b l i g a t i o n  t o  use s u i t a b l e  materials goes f u r t h e r .  I t  
imposes a s t r i c t  o b l i g a t i o n  on t h e  s u p p l i e r  t o  use p rope r  
m a t e r i a l s ,  analogous t o  t h e  d u t i e s  on t h e  sel ler  under  
s e c t i o n  1 4  of  t h e  S a l e  of Goods A c t  1893.47 
prove t o  be u n f i t  o r  unmerchantable  t h e n ,  w i t h i n  c e r t a i n  
l i m i t s ,  t h e  person s u p p l y i n g  them i s  l i a b l e ,  a l though t h e  
d e f e c t s  i n  t h e  m a t e r i a l s  may have been l a t e n t  and unde tec t ab le  
and t h e  s u p p l i e r  may have t aken  a l l  r easonab le  ca re .  

I f  t h e  m a t e r i a l s  

29. A l ead ing  case  on t h e  duty  of  t h e  s u p p l i e r  of work 
and m a t e r i a l s ,  i n  r e l a t i o n  t o  t h e  m a t e r i a l s ,  i s  G.H. Myers 
- & Co. v. Brent  Cross Se rv ice  The f a c t s  were t h a t  t he  
defendant  garage c o n t r a c t e d  t o  r e p a i r  t h e  p l a i n t i f f ’ s  car 
and s u p p l i e d  and f i t t e d  s i x  connec t ing  rods  which had been 
manufactured e l sewhere .  As  a r e s u l t  o f  a l a t e n t  d e f e c t  i n  
one of t h e  rods ,  which t h e  garage  could  n o t  have been expec ted  
t o  d i scove r ,  t h e  r e p a i r s  were i n e f f e c t i v e  and f u r t h e r  damage 
r e s u l t e d .  The p l a i n t i f f ’ s  c la im a g a i n s t  t h e  ga rage ,  f o r  
supply ing  u n s u i t a b l e  m a t e r i a l s  , succeeded.  In t h e  Court  of 
Appeal du Parcq L.J. made a pronouncement which has  been 
quoted  many t imes  s i n c e : -  

’‘...I t h i n k  t h a t  t h e  t r u e  view is  t h a t  a person  
c o n t r a c t i n g  t o  do work and supply  m a t e r i a l s  war ran t s  
t h a t  t h e  m a t e r i a l s  which he uses  w i l l  be  of  good 
q u a l i t y  and reasonably  f i t  f o r  t h e  purpose f o r  
which he i s  us ing  them, u n l e s s  t h e  c i rcumstances  
of t h e  c o n t r a c t  a r e  such a s  t o  exc lude  any such 
warran ty .  “49 

4 7  The t e x t  appears  i n  Appendix A. 
48 [1934] 1 K . B .  46. 
49 Ibid., p. 55. 
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30. 
Wilson and McWilliam. 
surgeons ,  i n o c u l a t e d  t h e  p l a i n t i f f ' s  c a t t l e  w i t h  a subs t ance  
t h a t  had a l a t e n t  d e f e c t ;  
became s i c k .  The defendants  were h e l d  l i a b l e  and t h e  t r i a l  
judge concluded t h a t  t h e  l i a b i l i t y  on t h e  defendants  should  
be no l e s s  t han  under  a c o n t r a c t  o f  s a l e :  " I t  seems t o  me 
t h a t  j u s t i c e  c e r t a i n l y  does n o t  r e q u i r e  t h a t ,  by t a k i n g  on 
themselves  t h e  a d m i n i s t r a t i o n  of t h e  subs t ance  i n  a d d i t i o n  
t o  recommending and s u p p l y i n g  i t  , t h e  defendants  t he reby  
i n  some way succeed  i n  l e s s e n i n g  t h e i r  l i a b i l i t y .  
of cour se ,  i n c r e a s e  t h e i r  l i a b i l i t y  i f  t h e i r  method of  

A s i m i l a r  approach was adopted i n  Dodd and Dodd v. 
The defendants  , who were v e t e r i n a r y  

as a r e s u l t  many of  t h e  animals  

I t  might ,  

a d m i n i s t r a t i o n  were improper . .  . b u t  how can i t  l e s s e n  i t ? "  51  

31. A d d i t i o n a l  arguments were pu t  by members of t h e  House 
of Lords i n  Young & Marten Ltd. v. McManus Chi lds  Ltd." One 
was t h a t  t h e  s u p p l i e r  would normal ly  be a b l e  t o  pas s  h i s  
l i a b i l i t y  on t o  t h e  person  from whom he  purchased  t h e  goods 
i n  q u e s t i o n  (and would thus  be no worse o f f )  whereas t h e  
person  s u p p l i e d  would probably  have no remedy a t  a l l  i f  he 
were denied  a remedy i n  c o n t r a c t  a g a i n s t  t h e  person  s u p p l y i n g  
him. Another p o i n t  made was t h a t  t h e  s u p p l i e r  of  work and 
m a t e r i a l s  u s u a l l y  charges  h i s  customer more f o r  h i s  m a t e r i a l s  
than  he pays f o r  them s o  t h e r e  i s  no s e r i o u s  i n j u s t i c e  i n  
p u t t i n g  t h e  same l i a b i l i t y  on him as i f  he were a s e l l e r .  
The case  i t s e l f  concerned t h e  supp ly ,  by c o n t r a c t o r s ,  of 
c e r t a i n  roof  t i l e s  t h a t  t h e y  had purchased  from a nominated 
manufac turer .  The t i l e s  t u r n e d  o u t  t o  have a l a t e n t  d e f e c t  
t h a t  made them unmerchantable  and t h e  c o n t r a c t o r s  were h e l d  
l i a b l e  f o r  breach  of  c o n t r a c t  even though t h e  person  t o  whom 
t h e y  had s u p p l i e d  them had nominated t h e  sou rce  of supply .  

50 [1946] 2 A l l  E.R.  691. 
5 1  Ibid., per Hal le t t  J. a t  p. 695. 
52 [1969] 1 A.C.  454, 469-470. 
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32. I t  should  t h e r e f o r e  be t a n c l u d e d  t h a t  t h e  terms 
impl ied  i n  a c o n t r a c t  f o r  work and m a t e r i a l s  a r e ,  s o  f a r  
a s  t h e  m a t e r i a l s  a r e  concerned,  no l e s s  s t r i c t  t han  t h o s e  

' imp l i ed  i n  a c o n t r a c t  of s a l e .  

The need f o r  l e g i s l a t i o n  

33. Taking it t h a t  t h e  terms impl ied  under t h e  e x i s t i n g  
law i n  c o n t r a c t s  of  b a r t e r  o r  exchange and i n  c o n t r a c t s  f o r  
work and m a t e r i a l s  a r e  no l e s s  s t r i c t  t han  t h o s e  impl ied  a t  
common law i n  c o n t r a c t s  of  s a l e ,  i s  t h e r e  any need f o r  
l e g i s l a t i o n ?  Our p r o v i s i o n a l  conclus ion  is t h a t  t h e r e  i s ,  
f o r  two r easons ,  f i r s t  t h e  need  f o r  g r e a t e r  c l a r i t y  and 
second t h e  need f o r  o v e r a l l  cons i s t ency .  

34. There appears  t o  be a need f o r  g r e a t e r  c l a r i t y  on 
t h e  terms impl ied  i n  c o n t r a c t s  of  b a r t e r .  Although t h e  
r u l e s  r e l a t i n g  t o  s a l e s  apply  i n  gene ra l  t o  b a r t e r  t h e r e  
a r e  p a r t i c u l a r  p o i n t s  on which t h e  law is  i n  doubt. Take 
f o r  example t h e  c i rcumstances  i n  which t h e  term of 
m e r c h a n t a b i l i t y  i s  impl ied .  In t h e  law of s a l e  a t  common 
law it  appears  t h a t  t h e  term was only  impl ied  where t h e  
goods were s o l d  by d e s c r i p t i o n  o r ,  perhaps ano the r  way o f  
expres s ing  t h e  same i d e a ,  where t h e  buyer  had no o p p o r t u n i t y  
of examining t h e  goods; c e r t a i n l y  t h e  c o d i f i c a t i o n  i n  t h e  
S a l e  of Goods A c t  1893 ( i n  t h e  o r i g i n a l  s e c t i o n  1 4 ( 2 ) )  
conf ined  t h e  impl ied  te rm t o  s a l e s  by d e s c r i p t i o n .  By t h e  
amendment t o  t h e  S a l e  of Goods A c t  1893 made i n  1973 '~  t h e  
need f o r  a s a l e  by d e s c r i p t i o n  was removed. Would t h e  
comparable term impl i ed  a t  common law i n  c o n t r a c t s  of b a r t e r  
(and indeed c o n t r a c t s  f o r  work and m a t e r i a l s )  fo l low t h e  

53 Supply of Goods ( Impl ied  Terms) Act 1973, s .  3 ,  enac t ing  
a new s .  1 4  o f  t h e  S a l e  of Goods Act 1893; s e e  t h e  new 
s .  14(2) (Appendix A ,  below).  
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common l a w  of s a l e  r a t h e r  t h a n  t h e  p r e s e n t  s t a t u t o r y  
fo rmula t ion?  Probably ,  b u t  t h e  p r e s e n t  p o s i t i o n  i s  f a r  
from c l e a r .  

35. Another d i f f i c u l t y  could  a r i s e  on f a c t s  such a s  
occurred  i n  Chappel l  & Co. Ltd.  v. Nest le /  Co. Ltd.  t o  which 
w e  r e f e r r e d  e a r l i e r . 5 4  What i f  t h e  r eco rd  s u p p l i e d  by t h e  
choco la t e  manufac turers  had  been u n f i t  t o  p l a y  o r  of 
unmerchantable q u a l i t y ?  I t  might be argued t h a t  s i n c e  t h e  
s u p p l i e r s  were n o t  "dea le r s "  i n  r eco rds  and it was n o t  i n  
t h e  course  o f  t h e i r  bus iness  t o  supp ly  r e c o r d s ,  no terms 
r e l e v a n t  t o  t h e  q u a l i t y  of  t h e  r e c o r d  should  be implied.  
Such an argument might be s u s t a i n a b l e  on an analogy wi th  
t h e  o r i g i n a l  wording of s e c t i o n  1 4  of t h e  S a l e  of Goods 
A c t  1893.55 This  s e c t i o n  has  been amended s i n c e  and,  i n  t h e  
case  of a s a l e ,  terms a s  t o  q u a l i t y  a r e  now impl ied  wherever 
t h e  goods a r e  s u p p l i e d  i n  t h e  course  of a b u s i n e s s ,  whether  
o r  n o t  t h e  s e l l e r  d e a l s  i n  t h e  goods i n  q u e s t i o n  o r  s e l l s  
them as  a r e g u l a r  f e a t u r e  of h i s  b u s i n e s s . 5 6  
on s a l e  has  t h u s  been p u t  on a s l i g h t l y  d i f f e r e n t  f o o t i n g  
by t h e  Supply of Goods ( Impl ied  Terms) A c t  1973, b u t  of 
course  t h a t  A c t  does n o t  apply t o  c o n t r a c t s  of b a r t e r .  The 
common law p o s i t i o n  remains u n c l e a r .  

The p o s i t i o n  

36. There seems t o  be a need f o r  g r e a t e r  c l a r i t y  i n  r e l a t i o n  
t o  c o n t r a c t s  f o r  work and m a t e r i a l s  a s  w e l l .  S e c t i o n  1 4  o f  
t h e  S a l e  of Goods Act 1893 p rov ides  a s t a t u t o r y  formula f o r  
de te rmining  whether ,  i n  a c o n t r a c t  of s a l e ,  terms a s  t o  f i t n e s s  
o r  m e r c h a n t a b i l i t y  a r e  t o  be impl ied .  With a c o n t r a c t  f o r  work 

54 [ 1960 ]  A.C.  8 7 ;  s e e  p a r a .  2 0 ,  above. 
55 See ,  however, t h e  Canadian case  of Buckle v.Lever Bros. Ltd.  

[1953] 4 D.L.R.  1 6  i n  which it was d on s i m i l a r  f a c t s  
t h a t  t h e  S a l e  of Goods Act did apply  and t h e  argument j u s t  
pu t  was r e j e c t e d .  

S a l e  of Goods Act 1893,:s. 14(2)  and 1 4 ( J ) ,  a s  set  o u t  in 
Appendix A. These s e c t l o n s  were u t  i n  t h e i r  p r e s e n t  form 
by Supply of Goods ( Impl ied  Terms! A c t  1973, s .  3. 

56 
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I 
1 and m a t e r i a l s ,  however, t h e r e  i s  no s t a t u t o r y  formula ;  t h i s  
1 , means t h a t  t h e  c o u r t s  have t o  determine whether  terms as t o  

f i t n e s s  o r  m e r c h a n t a b i l i t y  a r e  t o  be  impl ied  by t h e  a p p l i c a t i o n  
of f i r s t  p r i n c i p l e s ,  one such p r i n c i p l e  b e i n g  t h a t  %o warran ty  
ought t o  be impl ied  i n  a c o n t r a c t  u n l e s s  i t  i s  reasonable  i n  
a l l  t h e  c i r c ~ r n s t a n c e s . " ~ ~  
s a l e  i s  s o  c l o s e  t h a t  t h e  c o u r t s  have no d i f f i c u l t y  i n  dec id ing  
t h a t  it is r easonab le ,  i n  a l l  t h e  c i r cums tances ,  f o r  t h e  
s u p p l i e r  t o  be under t h e  same o b l i g a t i o n s  a s  i f  he were a 
s e l l e r .  Problems can,  however, a r i s e .  For example,  i n  
G louces t e r sh i r e  County Council  v .  Richardsons8 t h e  l ack  of  
a s t a t u t o r y  formula r e s u l t e d  i n  a d i v i s i o n  of op in ion  i n  t h e  
House of  Lords a s  t o  whether ,  on t h e  f a c t s  b e f o r e  t h e  c o u r t ,  
a term as  t o  f i t n e s s  ought t o  be impl ied .  C l a r i t y  o f  t h e  
k i n d  provided  by t h e  S a l e  of Goods A c t  would make t h e  outcome 
of l i t i g a t i o n  over  c o n t r a c t s  f o r  work and m a t e r i a l s  e a s i e r  t o  

In  many s i t u a t i o n s  t h e  analogy wi th  

p r e d i c t .  

37. In  a d d i t i o n  t o  t h e  need f o r  c l a r i t y  i s  t h e  need f o r  
cons i s t ency .  If t h e  law t r e a t e d  impl ied  terms d i f f e r e n t l y  
i n  c o n t r a c t s  of s a l e  from c o n t r a c t s  f o r  work and m a t e r i a l s  it 

~ 

1 
would, a s  Lord Upjohn s a i d  i n  Young & Marten Ltd. v. McManus 
Childs  Ltd.  ," "be most u n s a t i s f a c t o r y ,  i l l o g i c a l  and indeed I 
a s e v e r e  blow t o  any i d e a  of a coherent  system of common law...." 
The same might be s a i d  of d i f f e r e n c e s  i n  t h e s e  r e s p e c t s  between 
c o n t r a c t s  of s a l e  and c o n t r a c t s  of  b a r t e r  o r  exchange. 

57 Young & Marten Ltd. v. McManus Chi lds  Ltd. [1969] A.C.  454, 

58 [1969] 1 A.C. 480. Lord Pearson concluded t h a t  t h e  term 
467, per Lord Reid. 

was t o  b e  imp l i ed ;  Lord Upjohn concluded t h a t  it was n o t ;  
Lords Pearce and Wilber force  were o f  t h e  view t h a t  t h e  
te rm,  which might o therwise  have been impl i ed ,  had been 
exc lude  d. 

59 [1969] 1 A . C .  454, 473. 
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3 8 .  Our p r o v i s i o n a l  conclus ion  is  t h a t  t h e  impl ied  
o b l i g a t i o n s  of  t h e  s u p p l i e r  i n  r e s p e c t  o f  goods s u p p l i e d  
under  a c o n t r a c t  o f  b a r t e r  o r  work and m a t e r i a l s  s h o u l d  
be  a s s i m i l a t e d  by s t a t u t e  t o  t h o s e  impl ied  i n  a c o n t r a c t  
of s a l e .  
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PART I11 CONTRACTS OF HIRE 

Bailment g e n e r a l l y  

39. The two main f e a t u r e s  of ba i lment  a r e  t h e  d e l i v e r y  
o r  t r a n s f e r  of  p o s s e s i o n  of goods and an o b l i g a t i o n  t h a t  t h e  
i d e n t i c a l  t h i n g  e i t h e r  be  r e t u r n e d  t o  t h e  b a i l o r  o r  be d e a l t  
w i t h  i n  a p a r t i c u l a r  way. S i x  k inds  of  ba i lment  were 
i d e n t i f i e d  by Holt  C.J .  i n  Coggs v. Bernard:60 d e p o s i t ,  
g r a t u i t o u s  loan ,  h i r e ,  p l edge ,  d e l i v e r y  f o r  c a r r i a g e  ( o r  
management o r  r e p a i r )  f o r  reward and,  f i n a l l y ,  d e l i v e r y  f o r  
c a r r i a g e  ( o r  management o r  r e p a i r )  w i t h o u t  recompense. A l l  
of them involve  t h e  d e l i v e r y  of goods by one pe r son ,  t h e  
b a i l o r ,  t o  t h e  o t h e r ,  t h e  b a i l e e ,  b u t  we a r e  only  i n t e r e s t e d  
i n  one of them, namely h i r e ,  because  t h i s  i s  t h e  only  one 
where goods a r e  s u p p l i e d ,  under  a c o n t r a c t ,  f o r  t h e  o t h e r ' s  
use  and enjoyment.  6 1  

The c o n t r a c t  of h i r e  

40. Under a c o n t r a c t  o f  h i r e  t h e  b a i l e e  o b t a i n s  p o s s e s s i o n  
of t h e  goods f o r  a c o n s i d e r a t i o n  and t h e  r i g h t  t o  use  and 
en joy  t h e  goods f o r  such purposes  and f o r  such a pe r iod  a s  
t h e  c o n t r a c t  may p rov ide .  I t  i s  convenient ,  f o r  ou r  purposes ,  
t o  r e f e r  t o  t h e  b a i l e e  h e r e a f t e r  as t h e  h i r e r  of  t h e  goods, - and t h e  b a i l o r  a s  t h e  s u p p l i e r .  

41. The e s s e n t i a l  d i f f e r e n c e  between a c o n t r a c t  of s a l e  
and a c o n t r a c t  of h i r e  i s  t h a t  t h e  former p rov ides  ( expres s ly  
o r  impl ied ly)  f o r  t h e  t r a n s f e r  of ownership of t i t l e  i n  t h e  
goods whi le  t h e  l a t t e r  does n o t ;  
i n  t h e  goods s u p p l i e d ,  the h i r e r  o b t a i n s  p o s s e s s i o n  only .  

60 (1703) 2 Ld. Raym. 909; 92 E.R.  107. 
61  See p a r a s .  11-13 above. 

t h e  buyer  acqu i r e s  t i t l e  
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Under a c o n t r a c t  o f  h i r e - p u r c h a s e  t h e  h i r e r  ob ta ins  p o s s e s s i o n  
only  in t h e  f i r s t  i n s t a n c e  b u t  i s  g iven  t h e  op t ion  t o  acqu i r e  
t i t l e  as w e l l  on c e r t a i n  terms. We a r e  n o t ,  however, i n  t h i s  
Part concerned w i t h  h i r e - p u r c h a s e  c o n t r a c t s  i n  view of t h e  
p r o v i s i o n s  concerning them i n  t h e  Supply of  Goods ( Impl ied  
Terms) Act 1973 which we have surveyed i n  paragraph  6 ,  above, 
and which a r e  s e t  o u t  i n  Appendix B. 

4 2 .  Usual ly  t h e  c o n s i d e r a t i o n  f o r  t h e  h i r e  of goods i s  
t h e  payment of money. This  i s  what i s  u s u a l l y  meant by a 
c o n t r a c t  of h i r e . 6 2  Goods may be h i r e d  out  f o r  a s p e c i f i c  
occas ion  i n  r e t u r n  f o r  a s i n g l e  payment o r  t h e y  may be h i r e d  
o u t  over  longer  pe r iods  f o r  t h e  payment of a r e n t a l ,  
c a l c u l a t e d  and payable  a t  s o  much a day,  week, month o r  yea r .  
Where t h e  h i r i n g  i s  f o r  a money c o n s i d e r a t i o n  t h e  agreement 
i s  d e s c r i b e d  i n  t h e  commercial world a s  a " l ease" ,  a " r e n t a l  
agreement" o r  " c o n t r a c t  h i r e "  , depending p r i n c i p a l l y  on t h e  
p e r i o d  over  which t h e  goods are t o  be h i r e d . 6 3  
c o n t r a c t s  of h i r e  and f a l l  w i t h i n  t h e  scope of t h i s  P a r t  of 
t h i s  paper .  So t o o  do c o n t r a c t s  where t h e  h i r i n g  i s  f o r  a 
c o n s i d e r a t i o n  o t h e r  than  t h e  payment of money. An example 

6 4  of such a h i r i n g  i s  t o  be found i n  Mowbray v. Merryweather. 
The p l a i n t i f f s  , who were s t evedores  , c o n t r a c t e d  t o  unload t h e  
de fendan t ' s  v e s s e l  on t h e  terms t h a t  t h e  defendant  would lend  
them a l l  n e c e s s a r y  c r a n e s ,  cha ins  and o t h e r  equipment;  t h e  
s t evedores  were,  f o r  our  purposes ,  " h i r e r s "  of t h e  c ranes ,  
chains  and o t h e r  equipment a l though they  p a i d  no th ing  f o r  
them, and t h e  ship-owner was t h e  " supp l i e r " .  

A l l  a r e  

62 Halsbury ' s  Laws of England ( 4 t h  e d . ,  1973) ,  v o l .  2 ,  

63 Cross ley  I ra ines '  P e r s o n a l  P r o p e r t y  (5 th  e d . ,  1973) ,  
pa ra .  1551 .  

715-418; Crowther Report  on Consumer C r e d i t  (1971) ,  
Cmnd. 4596, pa ra .  1 . 2 . 1 4 .  on p.  1 7 .  

64 [1895] 2 Q.B. 640. 
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Char t e rpa r t  i e s  

! 

43. I n  r e l a t i o n  t o  s h i p s ,  t h e r e  a r e  two main c a t e g o r i e s  
of c h a r t e r p a r t y ,  t h e  c h a r t e r p a r t y  by demise and t h e  c h a r t e r p a r t y  
no t  by demise. The former ope ra t e s  a s  a l e a s e  of  t h e  s h i p  
i t s e l f ,  t o  which t h e  s e r v i c e s  of t h e  mas ter  and crew may o r  
may n o t  be superadded.  The m a s t e r  and crew, i f  p rovided ,  
become f o r  a l l  i n t e n t s  t h e  s e r v a n t s  o f  t h e  c h a r t e r e r  and 
through them t h e  p o s s e s s i o n  of t h e  s h i p  i s  i n  him. Under 
a c h a r t e r  n o t  by demise,  on t h e  o t h e r  hand, t h e  ship-owner 
agrees  w i t h  t h e  c h a r t e r e r  t o  r ende r  s e r v i c e s  by h i s  mas ter  
and crew t o  c a r r y  goods which a r e  put  on board h i s  s h i p  by 
o r  on b e h a l f  of t h e  c h a r t e r e r ;  t h e  p o s s e s s i o n  of t h e  s h i p  
remains i n  t h e  o r i g i n a l  owner. A c h a r t e r  by demise i s  i n  
e f f e c t  a c o n t r a c t  f o r  t h e  h i r e  of a c h a t t e l ,  and i s  governed 
by t h e  gene ra l  p r i n c i p l e s  of t h e  common law r e l a t i n g  t o  
c o n t r a c t s  of h i r e . 6 5  
of t h i s  p a r t  of t h i s  paper .  C h a r t e r p a r t i e s  no t  by demise,  
t h a t  i s  t o  say  t ime c h a r t e r s  and voyage c h a r t e r s ,  a r e  
c o n t r a c t s  f o r  t h e  r ende r ing  of s e r v i c e s  by t h e  owner, n o t  
f o r  t h e  h i r i n g  out  of h i s  s h i p .  They a r e  t h e r e f o r e  o u t s i d e  
t h e  scope of t h i s  paper .  

I t  t h e r e f o r e  f a l l s  w i t h i n  t h e  ambit  

44. A i r c r a f t  c h a r t e r p a r t i e s  may be c l a s s i f i e d  i n  b r o a d l y  
t h e  same way.66 There a r e  t h o s e  where t h e  c h a r t e r e r  i s  given 
p o s s e s s i o n  of  t h e  a i r c r a f t  i t s e l f ,  and t h e  p i l o t  and crew, 
i f  p rovided ,  manage and ope ra t e  t h e  a i r c r a f t  a s  h i s  s e r v a n t s .  
There a r e ,  on t h e  o t h e r  hand,  c h a r t e r p a r t i e s  where t h e  
p o s s e s s i o n  of t h e  a i r c r a f t  remains i n  t h e  owner: t h e  p i l o t  
and crew remain t h e  s e r v a n t s  of  t h e  owner and he o p e r a t e s  
t h e  a i r c r a f t  on t h e  c h a r t e r e r ' s  b e h a l f .  The f i r s t  k ind  is  
a c h a r t e r  l'by demise" ( t o  adopt  t h e  terms used i n  sh ipping)  

65 Sc ru t ton  on C h a r t e r p a r t i e s  (18th  e d . ,  1974) ,  pp. 45-49. 
66 McNair, The Law of  t h e  A i r  ( 3 rd  e d . ,  1964) ,  pp. 372-375. 
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and i s  w i t h i n  t h e  scope of t h i s  paper .  I t  i s  a c o n t r a c t  o f '  
h i r e  and i s  governed by t h e  g e n e r a l  p r i n c i p l e s  of t h e  
common law r e l a t i n g  t o  c o n t r a c t s  of  h i r e . 6 7  
n o t  a c o n t r a c t  of  h i r e  and i s  o u t s i d e  t h e  scope of  t h i s  
paper .  

The second i s  

45. Our d i s c u s s i o n ,  below, o f  terms t h a t  a r e  o r  ought 
t o  be impl ied  i n  c o n t r a c t s  o f  h i r e  a p p l i e s  t o  c h a r t e r p a r t i e s  
by demise,  whether  of  s h i p s  o r  a i r c r a f t ,  bu t  n o t  t o  any 
o t h e r  k inds  of c h a r t e r p a r t y .  

Implied terms i n  c o n t r a c t s  of h i r e  

(a )  T i t l e  

46. The h i r e r  i s  e n t i t l e d  t o  q u i e t  p o s s e s s i o n  o f  t h e  
goods s u p p l i e d  du r ing  t h e  p e r i o d  of h i r e . 6 8  
u s u a l l y  impl ied  t h a t  t h e  s u p p l i e r  i s  t h e  owner of t h e  goods 
because h i s  t i t l e  i s  n o t  u s u a l l y  r e l e v a n t  t o  t h e  t r a n s a c t i o n .  
I t  sometimes happens t h a t  goods a r e  h i r e d  out  by non-owners, 
f o r  example by persons  who a r e  themselves  h i r e r s . 6 9  Moreover 
i t  is  p a r t  of  t h e  law of ba i lment  t h a t  an o rd ina ry  b a i l e e  
i s  es topped  from denying t h e  t i t l e  of h i s  b a i l o r . 7 0  This  
p r o p o s i t i o n  does n o t  apply where t h e  c o n t r a c t  i s  one of h i r e -  
purchase  a s  t h e  p r o v i s i o n  of an op t ion  t o  acqu i r e  t i t l e  
g ives  t h e  h i r e r  t h e  r i g h t  t o  expec t  t h a t  t h e  s u p p l i e r  has  
t h e  t i t l e  t o  t r a n s f e r  when t h e  t ime comes.71 

A term i s  n o t  

I t  may be t h a t  

67 

68 

69 

70 

7 1  

Vendair  (London) Ltd.  v. Giro A v i a t i o n  Co. Ltd. [1961] 1 
Lloyd's  Rep. 283. 
This  i s  perhaps s u p p o r t e d  by Lee v. Atkinson and Brooks 
(1609) Cro. J a c .  236; 79 E . R . 7 4 .  See A.G.  Guest ,  
Law of Hire-purchase (1966) ,  pa ra .  262. 
See Jones  v. Pa e (1867) 15  L.T.  (N.S.) 619; Dare V. 
Bogn-gis &C. (1912) 28 T.L.R.  489. 
Biddle  v. Bond (1865) 6 B. & S. 225, 232; 1 2 2  E . R .  1179, 
=per Lord Blackburn. 
Karf lex  Ltd.  v. Poole  [1933] 2 K . B .  2 5 1 .  
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under t h e  e x i s t i n g  law terms are impl ied  i n  t h e  o rd ina ry  
c o n t r a c t  of h i r e  t h a t  t h e  s u p p l i e r  has  t h e  r i g h t  t o  h i r e  
ou t  t h e  goods and t h a t  t h e y  a r e  f r e e ,  and w i l l  remain f r e e ,  
from any charge o r  encumbrance n o t  d i s c l o s e d  t o  t h e  h i r e r  
b e f o r e  t h e  agreement i s  made,72 b u t  i n  t h e  absence o f  
a u t h o r i t y  t h e  e x i s t i n g  law i s  u n c e r t a i n .  

(b) Correspondence w i t h  d e s c r i p t i o n  o r  sample 

47. Where goods a r e  s u p p l i e d  under a c o n t r a c t  of h i r e  
by d e s c r i p t i o n  o r  by sample,  t h e r e  a r e  imp l i ed  terms t h a t  
t h e  goods should  cor respond w i t h  t h e  d e s c r i p t i o n  o r ,  a s  t h e  
case  may be ,  t h e  sample.  There i s  no t  much case- law on 
t h i s  p o i n t  b u t  such a s  t h e r e  i s  suppor t s  t h i s  p r o p o s i t i o n .  
Our opin ion  i s  t h a t  t h e  terms impl ied  a t  common law i n  
c o n t r a c t s  of  h i r e  ( t h a t  t h e  goods s u p p l i e d  should  cor respond 
w i t h  t h e i r  d e s c r i p t i o n  o r ,  a s  t h e  case  may b e ,  t h e  sample) 
a r e  s u b s t a n t i a l l y  t h e  same as  t h e  terms impl i ed  by s t a t u t e  
i n  c o n t r a c t s  f o r  t h e  supply  of goods by s a l e y 4  o r  by h i r e -  
purchase.  

73 

75 

(c )  F i t n e s s  f o r  purpose and m e r c h a n t a b i l i t y  

I 48. The c o u r t s  have ,  from t ime t o  t ime ,  cons idered  what 
~ terms a s  t o  f i t n e s s  o r  m e r c h a n t a b i l i t y  a r e  t o  be  impl ied  i n  

t h e  o rd ina ry  c o n t r a c t  of h i r e .  A s  w i l l  be  seen ,  t h e  s u p p l i e r ' s  
o b l i g a t i o n s  have n o t  always been viewed i n  t h e  same way by 
t h e  c o u r t s  and have n o t  always r ece ived  t h e  d e t a i l e d  a t t e n t i o n  
t h a t  t h e  s e l l e r ' s  o b l i g a t i o n s  r e c e i v e d  when t h e  S a l e  of Goods 

72 C f .  Supply of  Goods ( Impl ied  Terms) A c t  1973, s .  8 ( l ) ( b ) ;  

73 A s t l e y  I n d u s t r i a l  T rus t  Ltd.  v. Grimley [1963] 1 W.L.R. 
Appendix B. 

584, a h i r e - p u r c h a s e  c a s e ,  per Pearson  L . J .  a t  p. 595, 
Upjohn L . J .  a t  p. 597 and Ormerod L . J .  a t  p. 600. 

74 S a l e  of Goods A c t  1893, ss. 13  and 15(2)  (a )  and ( b ) ;  
Appendix A. 

75 Supply of Goods ( Impl ied  Terms) Act 3973, ss. 9 and 11Ca) 
and (b) ; Appendix B .  
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A c t  1893 was be ing  d r a f t e d .  Although t h e  cases  show t h a t  a 
term as  t o  f i t n e s s  i s  normal ly  impl ied  i n  a c o n t r a c t  o f  h i r e  
t h e r e  a r e  two major a r e a s  of u n c e r t a i n t y .  F i r s t ,  it i s  n o t  
c l e a r  whether  t h e  impl ied  te rm i s  a c o n d i t i o n ,  b reach  of 
which e n t i t l e s  t h e  h i r e r  t o  r e j e c t  t h e  goods, o r  i s  a 
war ran ty ,  b reach  of which e n t i t l e s  t h e  h i r e r  t o  damages 
only .76  
what remedies should  be a v a i l a b l e  f o r  b r e a c h  of implied 
te rms ,  be they  c o n d i t i o n s ,  w a r r a n t i e s  o r  i n t e rmed ia t e  
s t i p u l a t i o n s .  77  The second major  a r e a  o f  u n c e r t a i n t y  
concerns t h e  scope of t h e  imp l i ed  term i t s e l f .  This  i s  
cons idered  i n  d e t a i l  i n  t h e  paragraphs  t h a t  fo l low.  There 
have been a t  l e a s t  seven i m p o r t a n t  r e p o r t e d  cases  i n  t h e  
l a s t  150 y e a r s  t h a t  b e a r  upon t h e  n a t u r e  and e x t e n t  of t h e  
s u p p l i e r ' s  o b l i g a t i o n s  and t h e y  are cons ide red ,  below, i n  
ch rono log ica l  o r d e r .  From t h e s e  t h e  e x i s t i n g  law must be 
e x t r a c t e d .  They a r e  examined i n  some d e t a i l  w i t h  a view t o  
e s t a b l i s h i n g  two t h i n g s ,  f i r s t ,  t h e  p r e s e n t  s t a t e  of t h e  
l a w  and second,  t h e  d i f f e r e n c e s ,  i f  any,  between t h e  term 
as t o  f i t n e s s  imp l i ed  i n  a c o n t r a c t  of h i r e  and t h e  terms 
impl ied  by s t a t u t e  i n  a c o n t r a c t  of s a l e 7 8  o r  h i r e -pu rchase .  

However, we a r e  n o t  cons ide r ing ,  i n  t h i s  pape r ,  

79 

49. The d e c i s i o n s  on t h e  n a t u r e  and e x t e n t  of t h e  s u p p l i e r l s  
du ty ,  i n  r e l a t i o n  t o  t h e  f i t n e s s  of t h e  goods s u p p l i e d ,  seem 
t o  show a t  l e a s t  t h r e e "  d i f f e r e n t  t e s t s  f o r  l i a b i l i t y .  

76 For a d e t a i l e d  a n a l y s i s  of t h e  problems i n  t h i s  a r e a  
s e e  N . E .  Palmer,  "Condit ions and Warrant ies  i n  Eng l i sh  
Con t rac t s  of Hire" ,  (1975) 4 Anglo-American Law Rev. 
2 0 7 ,  226-234. 

I t  

77  See p a r a s .  1 4  and 15,  above. 
78 S a l e  of Goods A c t  1893, s .  1 4 ;  Appendix A. 
79 Supply of Goods ( Impl ied  Terms) A c t  1973, s .  10;Appendix B. 
89 I t  may w e l l  be p o s s i b l e  t o  subd iv ide  them f u r t h e r ,  

b u t  w e  have chosen what seem t o  be t h e  t h r e e  main 
l i n e s  of thought .  
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may be h e l p f u l  t o  i d e n t i f y  them as  Models ( a ) ,  (b) and ( c ) ,  
a s  fo l lows: -  

Model (a) 

One approach t o  t h e  q u e s t i o n  of t h e  s u p p l i e r ' s  l i a b i l i t y  i s  
t o  h o l d  him s t r i c t l y  l i a b l e  f o r  s e e i n g  t h a t  t h e  goods a r e  
f i t ,  o r  a t  l e a s t  reasonably  f i t ,  f o r  t h e  purposes  f o r  which 
they  a r e  r equ i r ed .  This  means h o l d i n g  t h e  s u p p l i e r  l i a b l e  
f o r  d e f e c t s  i n  t h e  goods which he  could  n o t  p o s s i b l y  have 
d iscovered .  L i a b i l i t y  under  t h e  S a l e  of Goods Act i s  i n  
t h i s  s ense  s t r i c t ,  a s  i s  i l l u s t r a t e d  by F r o s t  v. Aylesbury 
Dairy Co.81 i n  which milk was s o l d  which con ta ined  typhoid  
germs. No amount of s k i l l  o r  care cou ld  have enabled  t h e  
d a i r y  company t o  d e t e c t  t h e s e  germs, having  r ega rd  t o  t h e  
s t a t e  of medical  knowledge a t  t h a t  t ime ,  y e t  t hey  were h e l d  
l i a b l e .  

Model (b) 

Another approach i s  t o  h o l d  t h e  s u p p l i e r  l i a b l e  f o r  supply ing  
goods t h a t  a r e  n o t  a s  f i t  a s  reasonable  s k i l l  and c a r e  can 
make them. The cases  i n  which t h i s  approach has  been adopted 
i n d i c a t e  t h a t  n e g l i g e n c e  w i l l  be  presumed u n l e s s  i t  i s  
r e b u t t e d  and t h a t  t h e  absence of n e g l i g e n c e  on t h e  s u p p l i e r ' s  
p a r t  i s  n o t  by i t s e l f  a defence ;  t h e  s u p p l i e r  w i l l  be l i a b l e  
i f  t h e  goods were u n f i t  th rough n e g l i g e n c e  on anybody's p a r t .  
The duty on t h e  s u p p l i e r  i s  t h u s  n o t  q u i t e  a s  s t r i n g e n t  a s  
under Model ( a ) ,  a l though it i s  a rguab le  t h a t  t h e  s t a n d a r d  of 
f i t n e s s  i s  h ighe r .  82 

Model (c )  

The t h i r d  approach is  t o  h o l d  t h e  s u p p l i e r  l i a b l e  f o r  t h e  

81 [1905] 1 K.B.  608. 
82 See pa ras .  5 4  and 58,  below. 
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u n f i t n e s s  of t h e  goods s u p p l i e d  t o  t h e  e x t e n t  t h a t  t h e r e  
has  been n e g l i g e n c e  on h i s  p a r t  o r  on t h e  p a r t  o f  t h o s e  
f o r  whom he i s  r e spons ib l e .  

In  examining t h e  a u t h o r i t i e s  i n  t h e  paragraphs  t h a t  fo l low 
we s h a l l  i n d i c a t e ,  where a p p r o p r i a t e ,  tdhich of  t h e  t h r e e ,  
Models t h e  r e l e v a n t  judgment o r  judgments seem t o  be 
adopt ing  . 

I 50. One of t h e  e a r l i e s t  ca ses  on t h e  s u p p l i e r ' s  o b l i g a t i o n s  
i n  r e s p e c t  o f  goods l e t  ou t  on h i r e  i s  Jones v. w.83 The 
p l a i n t i f f ,  an inn-keeper  i n  Birmingham, took on h i r e  from t h e  
defendant  an omnibus t o  t a k e  a p a r t y  of  people  t o  t h e  Warwick 
r aces .  He gave t h e  v e h i c l e  a cu r so ry  i n s p e c t i o n  b e f o r e  it 

j was d e l i v e r e d  and agreed  t o  t a k e  it. I n  t h e  course  of t h e  
journey  a wheel broke  and some passengers  were i n j u r e d .  The 
p o i n t s  a t  i s s u e  i n  t h e  case  were whether  t h e r e  was an impl ied  

t h e  journey  and,  i f  s o ,  whether  t h e  u n d e r t a k i n g  had been 
broken. The c o u r t  h e l d  t h e  defendant  l i a b l e ,  bu t  i t  was 
observed t h a t  s i n c e  t h e  p l a i n t i f f  had examined t h e  v e h i c l e ,  
t h e r e  would have been no  l i a b i l i t y  f o r  t h e  d e f e c t  i n  t h e  wheel 

I 

I under tak ing  i n  t h e  c o n t r a c t  t h a t  t h e  omnibus would b e  f i t  f o r  

I I 
1 
I 

I i f  t h e  d e f e c t  had been e x t e r n a l  and obvious.  Two impor tan t  
I judgments were given.  Kel ly  C.B. i n c l i n e d  t o  t h e  approach we 

have desc r ibed  a s  Model ( a ) :  he  s a i d  "a p e r s o n  l e t t i n g  o u t  
a c a r r i a g e  f o r  h i r e  does ,  i n  l a w ,  under take  t h a t  it s h a l l  be 

P i g g o t t  B. concurred  i n  t h e  r e s u l t  b u t ,  adopt ing  what we have 
desc r ibed  as  Model ( c ) ,  added "We do n o t  by our  d e c i s i o n  make 
t h e  defendant  an i n s u r e r  i n  any e v e n t ,  b u t  merely h o l d  t h a t ,  

' reasonably  and duly  s a f e  and € i t  f o r  t h e  p a r t i c u l a r  

83 (1867) 15 L.T. (N.S.) 619. For d i c t a  on t h e  same p o i n t  i n  
an e a r l i e r  case s e e  Su t ton  v. Tern l e  (1843) 1 2  M. & W. 5 2 ,  
60;  E.R. 1108, l l l l . x L o r d - d & e r  C.B.  

84 Ibid., p. 620;  emphasis h a s  been added. 
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as  a l e t t e r  ou t  o f  a v e h i c l e  f o r  h i r e ,  h e  Was bound t o  use  
p rope r  and o r d i n a r y  c a r e  t h a t  it was reasonably  f i t  and 
p rope r  f o r  t h e  purpose."85 

51. 
and i t  proved t o  be  u n f i t  t o  make t h e  journey  f o r  which i t  
had been h i r e d .  Pol lock  C.B. found i n  favour  of t h e  h i r e r ,  
and s a i d :  

In  Chew v. Jonesd6  t h e  c h a t t e l  h i r e d  was a ho r se  

" I f  a h o r s e  o r  c a r r i a g e  be  l e t  ou t  f o r  h i r e ,  f o r  
t h e  purpose of per forming  a p a r t i c u l a r  j ou rney ,  
t h e  p a r t y  l e t t i n g  w a r r a n t s  t h a t  t h e  ho r se  o r  
c a r r i a g e ,  a s  it may b e ,  i s  f i t  and p rope r  and 
competent f o r  such a 

This  s t a t emen t  o f  p r i n c i p l e  seems t o  accord  w i t h  Model ( a ) .  

52 .  
case  is u s u a l l y  thought  o f ,  a s  one d e a l i n g  wi th  o c c u p i e r s '  
l i a b i l i t y ,  t he  r eason ing  i n  t h e  judgment of  Kel ly  C.B. i s  
c l e a r l y  based  on t h e  analogy of h i r e .  
t h e  defendant  had engaged c o n t r a c t o r s  t o  e r e c t  a s t a n d  a t  t h e  

- r ace  course  a t  Cheltenham. They d i d  t h e  work n e g l i g e n t l y  
a l though t h i s  was n o t  known t o  t h e  defendant  who was n o t  
p e r s o n a l l y  n e g l i g e n t  i n  t h i s  r e s p e c t .  Members of t h e  p u b l i c ,  
i n c l u d i n g  t h e  p l a i n t i f f ,  p a i d  t h e  defendant  t o  use  t h e  s t a n d  
t o  watch t h e  r a c e s  and were i n j u r e d  when it co l l apsed .  The 
q u e s t i o n  was whether  t h e  defendant  was l i a b l e  t o  t h e  p l a i n t i f f  
f o r  breach  of c o n t r a c t  and t h e  cour t  were unanimous i n  ho ld ing  
t h a t  he was. Kel ly  C.B. gave t h e  l e a d i n g  judgment and adopted 

The n e x t  case  i s  F r a n c i s  v. Cocke re l l . 88  Although t h i s  

The f a c t s  were t h a t  

- ~~ ~~ ~~~ ~ 

85 Ibid., p. 621;  emphasis has  been added. 
86 (1847) 10 L.T. (0 , s . )  231. 
87 I t  appears  from a l a t e r  passage  i n  t h e  judgment t h a t  t h e  

q u e s t i o n  had been much d i s c u s s e d  by judges  i n  r e l a t i o n  t o  
t h e  haza rds  of  t r a v e l  on c i r c u i t ;  it was of  importance 
t h a t  t h e y  should  be e n t i t l e d  t o  have ho r ses  provided  t h a t  
would n o t  f a l l  s i c k  between one a s s i z e  town and t h e  nex t .  

88 (1870) L.R. 5 Q.B. 501. 
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89 t h e  Model ( a )  approach a s  h e  had done i n  Jones  v. m: 
"I do n o t  h e s i t a t e  t o  say  t h a t  I am c l e a r l y  of t h e  
op in ion ,  as a g e n e r a l  p r o p o s i t i o n  o f  law, t h a t  when 
one man engages ano the r  t o  supply  him w i t h  a 
p a r t i c u l a r  a r t i c l e  o r  t h i n g ,  t o  be  a p p l i e d  t o  a 
c e r t a i n  use  and purpose ,  i n  c o n s i d e r a t i o n  of  a 
pecun ia ry  payment, he e n t e r s  i n t o  an impl ied  
c o n t r a c t  t h a t  t h e  a r t i c l e  o r  t h i n g  s h a l l  be  
reasonably  f i t  f o r  t h e  purpose f o r  which it i s  
t o  be used and t o  which i t  i s  to be a p p l i e d . t t 9 0  

Keat ing ,  Montague Smith and Cleasby JJ. concurred  i n  t h e  
r e s u l t  b u t  cons t rued  t h e  o b l i g a t i o n  a s  one t o  provide  an 
a r t i c l e  t h a t  was reasonably  f i t  f o r  t h e  purpose f o r  which it 
was t o  be  used " s o  f a r  a s  t h e  e x e r c i s e  of r easonab le  s k i l l  
and c a r e  should  make i t  so" and h e l d  t h a t  t h e  defendant  was 
l i a b l e  a l though  n o t  p e r s o n a l l y  RegZigent  an t h e  ground t h a t  
he was " r e spons ib l e"  f o r  t h e  neg l igence  of h i s  c o n t r a c t o r s .  
Here we s e e ,  f o r  t h e  f irst  t ime ,  t h e  emergence of t h e  approach 
we have desc r ibed  a s  Model (b ) .  

9 1  

92  53. The l ead ing  case  o f  Hyman  v. Nye was dec ided  i n  1881. 
The defendant  was a jobmaster  i n  Br ighton  and he h i r e d  ou t  a 
carrjrage t o  t h e  p l a i n t i f f  f o r  a journey  t o  Shoreham and back. 
On t h e  journey  a b o l t  i n  t h e  c a r r i a g e  broke and t h e r e  was an 
a c c i d e n t .  The j u r y  were d i r e c t e d ,  i n  accordance w i t h  Model 
( c ) ,  t h a t  t h e  l e g a l  i s s u e  was whether  t h e  defendant  had t aken  
a l l  r ea sonab le  c a r e  t o  provide  a f i t  and prope r  c a r r i a g e :  t hey  
found t h a t  he  had and t h e  c la im was d ismissed .  The p l a i n t i f f  
appea led  and h i s  appea l  was a l lowed on t h e  ground t h a t  t h e  
de fendan t ' s  du ty  was h i g h e r  t h a n  t h a t  of " reasonable  care"  and 

89 (1867) 15 L.T. (N.S.) 619. See pa ra .  50,  above. 
90 (1870) L.R. 5 Q.B. 501, 504. 
9 1  (1870) L.R. 5 Q.B. 501. 
92  (1881) 6 Q.B.D. 685. 
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t h a t  it had been broken.  
quoted  s i n c e  Lindley  J. s a i d :  

In  a passage  t h a t  has  been much 

I 'H i s  du ty  appears  t o  me t o  be t o  supply  a c a r r i a g e  
a s  f i t  f o r  t h e  purpose f o r  which it  is  h i r e d  as 
c a r e  and s k i l l  can r ende r  i t ;  and i f  w h i l s t  t h e  
c a r r i a g e  i s  b e i n g  p r o p e r l y  used  f o r  such purpose  
i t  breaks  down, it becomes incumbent on t h e  person  
who has  l e t  it ou t  t o  show t h a t  t h e  break  down was 
i n  t h e  p rope r  s ense  o f  t h e  word an a c c i d e n t  n o t -  
p r e v e n t a b l e  by any care o r  s k i l l . . . .  Nor does it 
appear  t o  me t o  be a t  a l l  unreasonable  to e x a c t  such  
v i g i l a n c e  from a person  who makes it h i s  bus iness  
t o  l e t  ou t  c a r r i a g e s  f o r  h i r e . l t g 3  

H e  t h u s  based  h i s  judgment on Model ( b ) .  However Mathew J. 
a r r i v e d  a t  t h e  same r e s u l t  by apply ing  Model ( a ) :  

" I t  appears  t o  me t h a t  t h e  q u e s t i o n  which t h e  j u r y  
ought t o  have been asked was, whether  t h e  c a r r i a g e  
was,  i n  f a c t ,  reasonably  s a f e  when it was h i r e d  t o  
t h e  p l a i n t i f f .  The cases . . .  seem t o  show t h a t  
t h e r e  i s  no d i s t i n c t i o n  i n  t h i s  r e s p e c t  between 
c o n t r a c t s  f o r  t h e  s a l e  and Tor t h e  h i r e  of  an 
a r t i c l e  f o r  a s p e c i f i c  purpose ,  where t r u s t  i s  
reposed  i n  t h e  person  who, i n  t h e  o r d i n a r y  course  
of b u s i n e s s ,  s e l l s  o r  l e t s  t o  hire.'Ig4 

I n  Vogan & Co. v. Ou1tong5 t h e  p l a i n t i f f s  h i r e d  3000 54. 
s acks  from t h e  defendant  f o r  use  i n  unloading  a cargo  of peas .  
One of t h e  sacks  gave way when it was b e i n g  h o i s t e d  f u l l  of 
peas  and one of t h e  p l a i n t i f f ' s  employees was i n j u r e d .  Wright 
J. op ted  €or  Model (a )  and h e l d  t h e  defendants  l i a b l e  t o  t h e  

93  E., pp. 687-688; emphasis h a s  been added. 

94 Ibid., pp. 689-690; emphasis has  been added. 
95 (1898) 79 L.T.  384. 
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p l a i n t i f f s  f o r  breach  of an impl i ed  term t h a t  t h e  sack  i n  
q u e s t i o n  should  be reasonably  f i t  f o r  t h e  purpose f o r  which 
it was supp l i ed .  Although it d i d  n o t  a f f e c t  t h e  outcome of  
t h e  case  t h e  l e a r n e d  judge appears  t o  have thought  t h a t  t h e  
s t a n d a r d  of  " reasonable  f i t n e s s "  which he  favoured  was lower 
than  t h e  s t a n d a r d  propounded by Lindley  J. i n  Hyman v. Nye, 
v i z . ,  as f i t  f o r  t h e  purpose as c a r e  and s k i l l  could  make 
it. 96 

55.  
from t h e  defendant  f o r  a h o l i d a y  on t h e  Thames. 
something wrong w i t h  t h e  engine  and p e t r o l  escaped  i n t o  t h e  
b i l g e ;  
A f i r e  o c c u r r e d  i n  t h e  course  of t h e  h i r i n g  and t h e  p l a i n t i f f s  
c la imed damages. The i r  claim succeeded,  t h e  l e a r n e d  judge 
ho ld ing  t h a t  i t  was an i m p l i e d  term t h a t  t h e  t h i n g  h i r e d  
s h o u l d  be a s  f i t  f o r  t h e  purpose  f o r  which it was h i r e d  as 

had been broken. He fo l lowed Model (b) a l though t h e  r e s u l t  

p robably ,  i f  he had  fo l lowed Model ( c ) .  

In  Read v. Deang7 t h e  p l a i n t i f f s  h i r e d  a motor launch 
There was 

moreover t h e r e  was no f i r e - f i g h t i n g  equipment supp l i ed .  
I 

~ 

I 
I 

I reasonable  s k i l l  and c a r e  could  make i t  and t h a t  t h i s  du ty  

I would have been t h e  same i f  he  had  fo l lowed Model (a )  o r ,  

I 

56. S ince  v. Dean t h e  c o u r t s  seem t o  have s e t t l e d  
on t h e  Model (b) formula,  as propounded i n  t h a t  c a s e ,  a s  an 
a p p o s i t e  summary of  t h e  s u p p l i e r ' s  o b l i g a t i o n s  i n  r e l a t i o n  
t o  m e r c h a n t a b i l i t y  and f i t n e s s .  S i m i l a r  words were used  i n  
White v. John Warwick Cycle Co. Ltd .98  and i n  Yendair  (London) 
- Ltd. v. Giro A v i a t i o n  Co. Ltd." 
A s t l e y  I n d u s t r i a l  T r u s t  Ltd. v. Grimley loo which is t h e  l as t  
of  t h e  seven cases  s e l e c t e d  f o r  s p e c i a l  mention. This  was 

96 See pa ra .  58 ,  below. 
97 [1949] 1 K.B. 188. 
98 [1953] 1 W.L.R. 1285. 
99 [1961] 1 Lloyd ' s  Rep. 283. 

They were a l s o  adopted i n  

100 [1963] 1 W.L.R. 584. 
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I 

n o t  a case o f  s imple  h i r e  b u t  o f  h i r e -pu rchase .  However t h e  
Court of Appeal concluded t h a t  t h e r e  was no e s s e n t i a l  d i f f e r e n c e  
between t h e  o b l i g a t i o n s  a t  common law a s  t o  f i t n e s s  o r  
m e r c h a n t a b i l i t y  i n  a c o n t r a c t  of  h i r e -pu rchase  and t h o s e  i n  
a c o n t r a c t  of h i r e .  The case  concerned t h e  h i r e -pu rchase  of 
a t r u c k  and Upjohn L . J .  s t a t e d  t h a t ,  i n  g e n e r a l ,  upon a 
h i r i n g  of an o r d i n a r y  v e h i c l e  f o r  normal use on t h e  road  a 
s t i p u l a t i o n  shou ld  u s u a l l y  be imp l i ed  t h a t  t h e  v e h i c l e  must 
be a s  f i t  f o r  t h e  purpose f o r  which it i s  h i r e d  a s  r easonab le  
s k i l l  and c a r e  can make it."' 
p a r t i c u l a r  c a s e ,  t h e  Court h e l d  t h a t  t h e  agreement had n o t  
been broken,  

However, on t h e  f a c t s  of  t h e  

51. What conclus ions  can be  drawn about t h e  impl ied  te rm 
a s  t o  f i t n e s s  or m e r c h a n t a b i l i t y  i n  t h e  l i g h t  of  t h e s e  cases?  
I t  is  c l e a r  t h a t  a term a s  t o  f i t n e s s  w i l l  g e n e r a l l y  be  impl ied .  
However i t  i s  n o t  c l e a r  whether  t h e  du ty  of t h e  s u p p l i e r  i s  
s t r i c t ,  a s  i n  Model ( a )  , or founded on n e g l i g e n c e ,  a s  i n  Model 
( c ) ,  o r  somewhere between t h e  two, a s  i n  Model (b ) .  A f a c t u a l  
example may h e l p  t o  i l l u s t r a t e  t h e  d i f f i c u l t y .  Suppose t h a t  
a customer t a k e s  a t e l e v i s i o n  s e t  on h i r e  and t h a t ,  w i t h i n  
2 4  hours  of  d e l i v e r y ,  i t  ca tches  f i r e .  Suppose, f u r t h e r ,  t h a t  
t h e  f i r e  r e s u l t e d  from an und i scove rab le  d e f e c t  i n  a f o r e i g n -  
made component i n  t h e  s e t .  Is t h e  s u p p l i e r  of  t h e  s e t  s t r i c t l y  
l i a b l e  f o r  h i r i n g  out  a s e t  t h a t  i s  u n f i t  f o r  use?  Is h e ,  
i n  o t h e r  words, l i a b l e  under  Model (a)  , however c a r e f u l  he has  
been t o  check t h e  s e t  f o r  s a f e t y ?  Or i s  it a defence f o r  him 
t o  show t h a t  he e x e r c i s e d  a l l  r ea sonab le  c a r e  h i m s e l f ,  a s  under  
Model ( c ) ?  Or must he prove more? If Model (b) were a p p l i e d  
t o  such f a c t s  t h e  s u p p l i e r  might escape  l i a b i l i t y  by showing 
t h a t  t h e  d e f e c t  a rose  i n  t h e  course  of  p roduc t ion  abroad wi thou t  
neg l igence  on anybody's p a r t  and t h a t  it was n o t  d i scove rab le  
by t h e  e x e r c i s e  of  r easonab le  s k i l l  and ca re .  Otherwise he 

101  Ibid., a t  pp. 597-598. Model (b) aga in .  

34 



would probably  be  h e l d  l i a b l e .  
seems t o  favour  Model ( b ) ,  t h a t  i s  t o  s a y  an impl i ed  term 
t h a t  t h e  goods s u p p l i e d  shou ld  be  a s  f i t  a s  r easonab le  s k i l l  
and c a r e  can make them. However a l l  t h e  o t h e r  k inds  of  c o n t r a c t  
of supply  and, i n  p a r t i c u l a r ,  s a l e , l o 2  h i r e -pu rchase lo3  and 
work and m a t e r i a l s l o 4  make t h e  l i a b i l i t y  f o t  t h e  f i t n e s s  of  
t h e  goods s t r i c t ,  a s  i n  Model ( a ) .  There i s ,  though,  no 
i n d i c a t i o n  i n  any of t h e  cases  t h a t  t h e  judges’  a t t e n t i o n  
was drawn t o  t h e  d i s t i n c t i o n s  we have t r i e d  t o  b r i n g  out .  

The weight  of  r e c e n t  a u t h o r i t y  

58. The e x i s t i n g  law i s  u n c l e a r .  Our p r o v i s i o n a l  p r e f e r e n c e  
i s  f o r  Model ( a ) .  We t h i n k  t h a t  t h e  s u p p l i e r  of goods f o r  h i r e  
shou ld  be s t r i c t l y  l i a b l e  f o r  s e e i n g  t h a t  t h e  goods a r e  r easonab ly  
fit f o r  t h e  purposes  f o r  which they  a r e  r e q u i r e d .  The e x a c t  
scope of t h e  o b l i g a t i o n  and t h e  analogy w i t h  t h e  terms impl ied  
i n  s a l e  a r e  cons ide red  i n  t h e  paragraphs  t h a t  fo l low.  There 
i s ,  however, one other p o i n t  t o  make about  Models ( a )  , (b)  and 
(c)  which i t  i s  convenient  t o  mention now. I t  i s  t h a t  t h e  
d i f f e r i n g  approaches t h a t  a r e  t o  be  found i n  t h e  law of h i r e  
a f f e c t  n o t  on ly  t h e  n a t u r e  of t h e  s u p p l i e r ’ s  du ty  (whether  it 
i s  s t r i c t  o r  negl igence-based)  b u t  a l s o  t h e  s t a n d a r d  of f i t n e s s .  
Take t h e  supp ly  of  a second-hand ca r .  If t h e  c o n t r a c t  is one 
of  s a l e  t h e  c a r  must be o f  m e r c h a n t a b l e , q u a l i t y  and reasonably  
f i t  f o r  t h e  purposes  f o r  which i t  i s  r e q u i r e d ,  bu t  t h e s e  terms 
do n o t  r e q u i r e  t h e  s e l l e r  t o  s e e  t h a t  t h e  c a r  i s  i n  p e r f e c t  
c o n d i t i o n ;  it may be of  merchantable  q u a l i t y  and reasonably  
f i t  f o r  t h e  purposes  f o r  which it is r e q u i r e d  i f  it i s  i n  a 
roadworthy c o n d i t i o n  even though it r e q u i r e s  work doing on it. 
This  i s  s o  i n  t h e  case  o f  s a l e  o r  h i r e -pu rchase  and would 

102 S a l e  of Goods Act 1 8 9 3 , s ~ .  14(2) and 1 4 ( 3 ) ;  Appendix A. 
103 Supply of  Goods ( Impl i ed  Terms) Act 1 9 7 3 , s ~ .  lO(1) and 

104 Paras .  27-32, above. 
105 B a r t l e t t  v. Sydney Marcus Ltd.  [I9651 1 W.L.R. 1013. 
106 The terms a s  t o  m e r c h a n t a b i l i t y  and f i t n e s s  i n  h i r e -pu rchase  

have been a s s i m i l a t e d  t o  t h o s e  i n  s a l e ;  Supply of Goods 
( Impl ied  Terms) Act 1973, ss. lO(1) and lO(2 ) ;  Appendix B.  

105 

lO(2 ) ;  Appendix B. 
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be s o  f o r  h i r e  i f  Model ( a )  were adopted.  However, i f  Model 
(b) were p r e f e r r e d  t h e  second-hand car would have t o  be as 
f i t  f o r  use as r easonab le  s k i l l  and c a r e  could  make it, which 
i s ,  a rguab ly ,  a h i g h e r  s t a n d a r d ,  r e q u i r i n g  t h e  s u p p l i e r  t o  
make t h e  car as n e a r  p e r f e c t  as i s  humanly p o s s i b l e .  lo7 This  
cou ld  o c c a s i o n a l l y  l e a d  t o  a b s u r d  r e s u l t s  which would be  
avoided by adopt ing  Model ( a ) .  

59. Assuming t h a t  t h e  doubts  and d i f f i c u l t i e s  i n  t h e  e x i s t i n g  
l a w  are t o  be r e so lved ,  i n  t h e  f i rs t  i n s t a n c e ,  by r e j e c t i n g  
Models (b) and (c)  in  favour  of Model (a), w e  must now see 
whether  t h e  imp l i ed  terms a s  t o  f i t n e s s  o r  m e r c h a n t a b i l i t y  
a r e  i n  o t h e r  r e s p e c t s  t h e  same f o r  h i r e  a s  f o r  s a l e  o r  h i r e -  
purchase.  This  means c o n s i d e r i n g  t h e  f o l l o w i n g  f u r t h e r  q u e s t i o n s .  
Are t h e  s u p p l i e r ' s  u n d e r t a k i n g s  a s  t o  f i t n e s s  o r  m e r c h a n t a b i l i t y  
only  t o  be imp l i ed  where t h e  goods a r e  s u p p l i e d  i n  t h e  course  o f  
a b u s i n e s s ?  Is t h e r e  only  one o b l i g a t i o n  of  " f i t n e s s "  o r  a r e  
t h e r e  two (a )  m e r c h a n t a b i l i t y  and (b) f i t n e s s  f o r  any p a r t i c u l a r  
purpose made known t o  t h e  s u p p l i e r ?  Is t h e  s u p p l i e r  l i a b l e  i n  
r e s p e c t  of  d e f e c t s  of  which t h e  h i r e r  knew o r  ought reasonably  
t o  have known? Is i t  an element  i n  t h e  o b l i g a t i o n  of " f i t n e s s  
f o r  a p a r t i c u l a r  purpose" t h a t  t h e  h i r e r  must r e l y  on t h e  
s u p p l i e r ' s  s k i l l  o r  judgment? 

Supply i n  t h e  course  of a b u s i n e s s  

60. I n  a l l  t h e  cases  we have c o n s i d e r e d  t h e  goods were 
s u p p l i e d  i n  t h e  course  of  t h e  s u p p l i e r ' s  bus iness .  In  one 
case ,  Dare v. Bognor U . D . C . l o 8  deck-cha i rs  were h i r e d  o u t  by 
a l o c a l  a u t h o r i t y  b u t  t h i s  would q u a l i f y  as a supply  i n  t h e  
course  of a bus iness  f o r  t h e  purposes  of  t h e  r e l e v a n t  

~~ ~ ~~ ~~ 

107 See Vogan & Co. v. Oulton (1898) 79 L.T.  384; para .  54, 

108 (1912) 28 T.L.R. 489. 
above. 
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p r o v i s i o n s  o f  t h e  S a l e  of Goods Act 18931°9 and of  t h e  Supply 
o f  Goods ( Impl ied  Terms) Act 1973. 'lo Hyman V. Nye"' may be 
r ead  a s  suppor t ing  t h e  p r o p o s i t i o n  t h a t  terms a s  t o  f i t n e s s  
or m e r c h a n t a b i l i t y  a r e  on ly  imp l i ed  where goods a r e  s u p p l i e d  
t o  a h i r e r  i n  t h e  course  of t h e  s u p p l i e r ' s  bus iness .  Th i s  
i s  t h e r e f o r e  a p o i n t  on which t h e  s u p p l i e r ' s  o b l i g a t i o n s  under  
t h e  e x i s t i n g  law of  h i r e  seem t o  be  c o n s i s t e n t  w i t h  t h o s e  
imp l i ed  i n  a c o n t r a c t  of  s a l e  or h i re -pu rchase .  We s h a l l  
however cons ide r  la te r ' "  whether  te rms  a s  t o  f i t n e s s  and 
m e r c h a n t a b i l i t y  shou ld  a l s o  be imposed on t h e  non-p ro fes s iona l  
s u p p l i e r .  

F i t n e s s  and m e r c h a n t a b i l i t y  c o n t r a s t e d  

61 .  None of  t h e  c a s e s  concern ing  t h e  s u p p l i e r ' s  o b l i g a t i o n s  
under  a c o n t r a c t  of h i r e  mention "merchan tab i l i t y"  a s  such;  
t hey  only mention " f i t n e s s " .  By c o n t r a s t ,  i n  c o n t r a c t s  o f  
s a l e  o r  h i r e -pu rchase  two o b l i g a t i o n s  a r e  imp l i ed ,  one t h a t  
t h e  goods shou ld  b e  of  merchantable  q u a l i t y  and t h e  o t h e r  
t h a t  t h e  goods shou ld  be  r easonab ly  f i t  f o r  any p a r t i c u l a r  
purpose made known t o  t h e  s u p p l i e r .  '13 Goods a r e  d e f i n e d  
a s  of merchantable  q u a l i t y  "if  t h e y  a r e  a s  f i t  f o r  t h e  purpose 
o r  purposes  f o r  which goods o f  t h a t  k ind  a r e  commonly bought 
a s  it is  reasonab le  t o  expec t  having  r e g a r d  t o  any d e s c r i p t i o n  
a p p l i e d  t o  them, t h e  p r i c e  ( i f  r e l e v a n t )  and a l l  o t h e r  r e l e v a n t  
c i rcumstances  'I. 1 1 4  

109 S e c t i o n  6 2 ( 1 ) ;  s e e  Appendix A. 
110 S e c t i o n  lS (1 )  ; s e e  Appendix B. 
111 (1881) 6 Q.B.D. 685; s e e  t h e  q u o t a t i o n s  from t h e  judgments 

of Lindley  and Mathew JJ. s e t  ou t  a t  pa ra .  53, above. 
1 1 2  Paras .  66-68, below. 
113 S a l e  of Goods Act 1893,  s. 14(2)  and ( 3 ) ,  Appendix A; ,  

Supply o f  Goods ( Impl ied  Terms) Act 1973, s. lO(2) and 
(3) ; Appendix B. 

1 1 4  Ibid., s. 62(1A); ibid., s. 15 (3 ) .  
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62. A c o n s i d e r a t i o n  of  t h e  case- law on c o n t r a c t s  of  
supply  by h i r e  s u g g e s t s  t h a t  a l though t h e  c o u r t s  do n o t  
s a y  i n  terms t h a t  t h e  goods s h o u l d  be of  "merchantable  
q u a l i t y "  a s  w e l l  a s  f i t  f o r  t h e  purposes  r e q u i r e d  two 
o b l i g a t i o n s  may be i m p l i e d ,  one t h a t  t h e  goods should  be 
reasonably  f i t  f o r  o r d i n a r y  p u r p o s e s ,  t h e  o t h e r  t h a t  t h e  
goods s h o u l d  be f i t  f o r  any p a r t i c u l a r  purposes  made known 
t o  t h e  s u p p l i e r .  The f i r s t  o b l i g a t i o n  i s  v e r y  c l o s e  t o  t h a t  
of  m e r c h a n t a b i l i t y  i n  c o n t r a c t s  o f  s a l e  o r  h i r e - p u r c h a s e  and 
t h e  second i s  very  c l o s e  t o  t h e  o b l i g a t i o n  i n  c o n t r a c t s  of  
s a l e  o r  h i r e - p u r c h a s e  t h a t  t h e  goods s u p p l i e d  s h o u l d  be 
reasonably  f i t  f o r  any p a r t i c u l a r  purpose made known t o  t h e  
s upp 1 i e  r . 

Discoverable  d e f e c t s  and r e l i a n c e  on t h e  s u p p l i e r ' s  
s k i l l  or judgment 

63. The c a s e s  t h a t  we have c o n s i d e r e d  s u g g e s t  t h a t  a 
s u p p l i e r  o f  goods under  a c o n t r a c t  o f  h i r e  i s  n o t  l i a b l e  f o r  
d e f e c t s  i n  t h e  goods t h a t  r e n d e r  them unmerchantable i f  t h e  
d e f e c t s  were known t o  t h e  h i r e r  n o r ,  where t h e  h i r e r  makes 
an examinat ion o f  t h e  goods,  i f  t h e  d e f e c t s  should  have been 
seen .  S i m i l a r  l i m i t a t i o n s  a r e  s e t  upon t h e  l i a b i l i t y  of  
t h e  s u p p l i e r  under  a c o n t r a c t  o f  sale116 o r  h i r e - p u r c h a s e .  
Where t h e  h i r e r  makes known t o  t h e  s u p p l i e r  t h a t  t h e  goods 
a r e  r e q u i r e d  f o r  a p a r t i c u l a r  purpose an o b l i g a t i o n  of  f i t n e s s  
f o r  t h a t  purpose i s  t o  be  i m p l i e d ,  s u b j e c t  t o  c e r t a i n  
q u a l i f i c a t i o n s .  Observa t ions  made i n  Hyman v. s u g g e s t  

115  See ,  i n  p a r t i c u l a r ,  Jones  v.  Page (1867) 15 L.T.  (N.S.) 

1 1 7  

6 1 9 ,  p a r a .  50 ,  above. A s t l e y  I n d u s t r i a l  T r u s t  Ltd.  v .  
Grimley (1963) 1 W.L.*R. 584, 590, p a r a .  56,  above, 
Pearson L . J .  s a i d  t h a t  t h e  e x t e n t  and indeed t h e  e x i s t e n c e  
of  an o b l i g a t i o n  on a s u p p l i e r  t o  d e l i v e r  a roadworthy 
v e h i c l e  would depend on all t h e  c i rcumstances .  

(b) ; Appendix B.  

116. S a l e  o f  Goods Act 1893,  s. 1 4 ( 2 ) ( a )  and ( b ) ;  Appendix A.  
1 1 7 .  Supply o f  Goods ( Impl ied  Terms) Act 1973, s. 10:2)(a) and 

118. (1881) 6 Q.B.D.  685; p a r a .  53,  above. 
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t h a t  t h e r e  must be  a r e l i a n c e  by t h e  h i r e r  on t h e  s u p p l i e r ’ s  
s k i l l  o r  judgment i n  t h i s  m a t t e r ,  a l t h o u g h  t h i s  i s  no doubt  
r e a d i l y  imp l i ed ;  i n  none of  t h e  r e p o r t e d  cases  t h a t  we have 
cons idered  d i d  t h e  claim f a i l  because of  l a c k  of r e l i a n c e  on 
t h e  p a r t  o f  t h e  h i r e r .  I n  a l l  t h e s e  r e s p e c t s  t h e  e x i s t i n g  
l a w  i n  r e l a t i o n  t o  t h e  s u p p l i e r ’ s  o b l i g a t i o n s  under  a 
c o n t r a c t  o f  h i r e  i s ,  we t h i n k ,  v e r y  s i m i l a r  t o  h i s  o b l i g a t i o n s  
under  c o n t r a c t s  of  sale’” o r  h i r e -pu rchase .  1 2 0  

A p r o v i s i o n a l  view on impl ied  terms o t h e r  t h a n  t i t l e  

64. Implied unde r t ak ings  as t o  t i t l e  i n  c o n t r a c t s  of h i r e  
r a i s e  s p e c i a l  problems t h a t  r e q u i r e  p a r t i c u l a r  a t t e n t i o n .  We 
r e t u r n  t o  them l a t e r .  12’ 
t h a t  t h e r e  i s  a c l o s e  s i m i l a r i t y  between t h e  s u p p l i e r ‘ s  
o b l i g a t i o n s  under  a c o n t r a c t  o f  h i r e  and t h o s e  under  a c o n t r a c t  
of s a l e  o r  h i r e -pu rchase .  Our p r o v i s i o n a l  c o n c l u s i o n  is  t h a t  
t h e y  should  now be a s s i m i l a t e d  y e t  more c l o s e l y  by l e g i s l a t i o n .  
One reason  i s  t h a t  t h e  imp l i ed  o b l i g a t i o n s  i n  c o n t r a c t s  of 
h i r e  were ve ry  c l o s e  t o  those  impl ied  i n  c o n t r a c t s  of  S a l e  
a t  common law1’’ a l though t h e y  may have grown a p a r t  a l i t t l e  
s i n c e . l Z 3  Another i s  t h a t  t h e  major p o i n t  of apparent  d i f f e r e n c e ,  
t h e  n a t u r e  and e x t e n t  of t h e  s u p p l i e r ’ s  o b l i g a t i o n  t o  s e e  t h a t  
t h e  goods h i r e d  o u t  a r e  f i t  and merchantable ,  l e a d s  o r  may 
l e a d  t o  u n c e r t a i n t y  o r  anomalies .  Th i rd ,  t h e  terms t o  b e  
imp l i ed  i n  c o n t r a c t s  of h i r e - p u r c h a s e  were,  a t  common law, t h e  
same as f o r  c o n t r a c t s  of h i r e 1 2 4  and t h e y  have now been 

A s  f o r  t h e  r e s t ,  however, it seems 

119 
120 

1 2  1 
1 2 2  

1 2  3 

1 2 4  

S a l e  of Goods Act 1893, s .  14(3)  ; Appendix A. 
Supply of Goods ( Impl ied  Terms) A c t  1973, s. lO(3) ;  
Appendix B. 
See para .  65,  below. 
Hyman v. N e (1881) 6 Q.B.D. 685, 690 per Mathew J . ;  
pa ra .  53,+ove. 
C f .  Geddlin v. Marsh [1920] 1 K.B.  668, 672, per 
B a i l d  
A s t l e y  I n d u s t r i a l  T r u s t  Ltd.  v. Grimley [1963] 1 W . L . R .  
584. 
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s u c c e s s f u l l y  a s s i m i l a t e d  by s t a t u t e  t o  t h e  terms impl ied  
i n  c o n t r a c t s  of  s a l e .  F i n a l l y  t h e r e  i s  t h e  d e s i r a b i l i t y  of 
producing o v e r a l l  cons i s t ency  i n  t h e  law r e l a t i n g  t o  c o n t r a c t s  
f o r  t h e  supply  of  goods. This  h a s ,  i n c i d e n t a l l y ,  a l r e a d y  
been achieved  i n  A u s t r a l i a  by t h e i r  Trade P r a c t i c e s  Act 1974. 
This Act p r o v i d e s l Z 6  t h a t  terms as to t i t l e ,  encumbrances, 
q u i e t  p o s s e s s i o n ,  q u a l i t y  o r  f i t n e s s  , correspondence wi th  
d e s c r i p t i o n  and sample shou ld ,  w i t h  s l i g h t  v a r i a t i o n s ,  be 
imp l i ed  i n  a l l  consumer t r a n s a c t i o n s  i n v o l v i n g  t h e  supply  of  
goods, whether  by way o f  s a l e ,  exchange, l e a s e ,  h i r e  or h i r e -  
purchase .  
t h a t ,  w i t h  t h e  excep t ion  of impl ied  unde r t ak ings  a s  t o  t i t l e ,  

t h e  imp l i ed  o b l i g a t i o n s  of t h e  s u p p l i e r  i n  r e s p e c t  of  goods 
s u p p l i e d  under  a c o n t r a c t  o f  h i r e  should  be a s s i m i l a t e d  t o  
those  impl ied  i n  a c o n t r a c t  o f  s a l e .  

We accord ing ly  make t h e  p r o v i s i o n a l  recommendation 

Impl ied  unde r t ak ings  a s  t o  t i t l e  

65. 
t r a n s f e r r e d  t o  him a t  any s t a g e  s o  it would be  i l l o g i c a l  t o  
imply a term i n  h i s  favour  t h a t  t h e  s u p p l i e r  was i n  f a c t  t h e  
owner of t h e  goods i n  q u e s t i o n .  On t h e  o t h e r  hand, it  would^ 
be n a t u r a l  f o r  t h e  h i r e r  t o  assume, u n l e s s  adv i sed  t o  t h e  
c o n t r a r y ,  t h a t  t h e  s u p p l i e r  had ,  a t  t h e  ve ry  l e a s t ,  t h e  r i g h t  
t o  l e t  him have t h e  goods on h i r e .  Whatever t h e  s t a t e  of 
t h e  e x i s t i n g  law,128 our  p r o v i s i o n a l  view is  t h a t  a term t o  
t h i s  e f f e c t  ought t o  be impl ied .  I t  i s  a l s o  our  p r o v i s i o n a l  
view t h a t  t h e  h i r e r  should  b e  e n t i t l e d  t o  q u i e t  posses s ion  
of  t h e  goods du r ing  t h e  p e r i o d  of  h i r e .  This  i s  n o t  t o  s a y  
t h a t  t h e  s u p p l i e r  is ,  o r  shou ld  b e ,  l i a b l e  t o  compensate t h e  
h i r e r  i f ,  f o r  example, t h e  goods a r e  s t o l e n  from t h e  h i r e r  
by a t h i e f ,  du r ing  t h e  p e r i o d  o€ h i r e .  Ra the r ,  our  i n t e n t i o n  

A h i r e r  i s  n o t  e n t i t l e d  t o  have t i t l e  i n  t h e  goods 

125 See pa ra .  1 6 ,  above and N.E.Palmer, "Condit ions and 
Warrant ies  i n  Eng l i sh  Con t rac t s  of  Hi re" ,  (1975) 4 
Anglo-American Law Rev. 207. 

126  Trade P r a c t i c e s  Act 1 9 7 4 ,  No. 5 1  o f  1974 ,  ss. 69-72. 
1 2 7  Ibid., s. 4 (1 ) .  
128 There i s  some u n c e r t a i n t y  i n  t h i s  a r e a  a s  we i n d i c a t e d  i n  

pa ra .  46, above. 
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i s  t h a t  t h e  s u p p l i e r  should  normal ly  be  l i a b l e  i f  t h e  h i r e r ' s  
q u i e t  posses s ion  is d i s t u r b e d  by t h e  s u p p l i e r  h imsel f  o r  by 
a pe r son  w i t h  a b e t t e r  r i g h t  t o  posses s ion  of  t h e  goods than  
t h e  s u p p l i e r .  The e x i s t i n g  law i s  c l e a r e r  i n  r e l a t i o n  t o  
h i r e -pu rchase  than  h i r e .  By s e c t i o n  8 ( l ) ( a )  of t h e  Supply 
of  Goods ( Impl ied  Terms) Act 1973 a pe r son  who s u p p l i e s  goods 
under  a h i r e -pu rchase  agreement imp l i ed ly  under takes  " t h a t  
t h e  goods a r e  f r e e ,  and w i l l  remain f r e e  u n t i l  t h e  t ime when 
t h e  p r o p e r t y  i s  t o  p a s s ,  from any charge  o r  encumbrance n o t  
d i s c l o s e d  o r  known t o  t h e  h i r e r  b e f o r e  t h e  agreement i s  made 
and t h a t  t h e  h i r e r  w i l l  e n j o y  q u i e t  posses s ion  of t h e  goods 
except  s o  f a r  a s  it may be  d i s t u r b e d  by any person  e n t i t l e d  
t o  t h e  b e n e f i t  of  any charge o r  encumbrance s o  d i s c l o s e d  o r  
known." 
t o  apply  t o  c o n t r a c t s  of  h i r e .  We accord ing ly  make t h e  
p r o v i s i o n a l  recommendation t h a t  t h e  fo l lowing  terms should  
be imp l i ed  i n  c o n t r a c t s  of h i r e : -  

This  p r o v i s i o n  could  be  adapted ,  wi thout  d i f f i c u l t y ,  

(a)  t h e  s u p p l i e r  has  t h e  r i g h t  t o  h i r e  ou t  t h e  
goods throughout  t h e  p e r i o d  o f  h i r e  ; 

(b) t h e  goods a r e  f r e e  and s h a l l  remain f r e e ,  
th roughout  t h e  p e r i o d  of h i r e ,  from any 
charge o r  encumbrance n o t  d i s c l o s e d  t o  t h e  
h i r e r  b e f o r e  t h e  agreement was made; and 

( c )  t h e  h i r e r  i s  e n t i t l e d  t o  q u i e t  p o s s e s s i o n  
of t h e  goods throughout  t h e  p e r i o d  of  h i r e .  

The non-p ro fes s iona l  s u p p l i e r  

6 6 .  
of  q u e s t i o n s  cons idered  i n  t h i s  P a r t  of  t h e  paper  and shou ld  
welcome comments and c r i t i c i s m s .  There i s  one f u r t h e r  q u e s t i o n  
on which we have n o t  reached  a p r o v i s i o n a l  conc lus ion ,  t h a t  
has  been l e f t  over  u n t i l  now. I t  concerns t h e  supply  of  goods 
on h i r e  by t h e  non-p ro fes s iona l  s u p p l i e r ,  by which we mean t h e  
person  who s u p p l i e s  t h e  goods o the rwise  than  i n  t h e  cour se  of 
a bus iness .  

4 1  

We have reached  p r o v i s i o n a l  conc lus ions  on a number 



67. 
i s  bound t o  d e l i v e r  goods t h a t  cor respond w i t h  t h e i r  
d e s c r i p t i o n ,  o r  sample,  and must see t h a t  t h e  p e r s o n  s u p p l i e d  
has  q u i e t  p o s s e s s i o n  of t h e  goods;  t h i s  i s  s o  whether  t h e  
c o n t r a c t  i s  one of s a l e ,  h i r e - p u r c h a s e  o r ,  we would t h i n k ,  
h i r e .  However, i n  none o f  t h e s e  c o n t r a c t s  is any term t o  
be  imp l i ed  t h a t  t h e  goods s u p p l i e d  w i l l  be  of  merchantable  
q u a l i t y  o r  f i t  f o r  any p a r t i c u l a r  purpose  made known t o ' t h e  
s u p p l i e r :  t h e s e  o b l i g a t i o n s  on ly  a r i s e  where t h e  supply  i s  
i n  t h e  course  of  a bus iness .  

Under t h e  e x i s t i n g  law t h e  n o n - p r o f e s s i o n a l  s u p p l i e r  

68.  A case  may be made f o r  t r e a t i n g  c o n t r a c t s  of  h i r e  
d i f f e r e n t l y  from c o n t r a c t s  of  s a l e  o r  h i r e - p u r c h a s e  i n  t h i s  
one r e s p e c t .  Although a l l  i nvo lve  t h e  supply  of  goods,  
c o n t r a c t s  of s a l e  o r  h i r e - p u r c h a s e  contemplate  t h e  p a s s i n g  
of t i t l e  a t  some s t a g e  and g ive  t h e  person  s u p p l i e d  c e r t a i n  
r i g h t s  i n  t h i s  regard .  Thus, even i f  t h e  goods a r e  
unmerchantable  o r  u n f i t  he  may a t  l e a s t  acqu i r e  t h e  t i t l e  
i n  them and m i t i g a t e  h i s  l o s s  by d i s p o s i n g  of  them. This  
i s  n o t  s o  w i t h  h i r e ;  t h e  on ly  i n t e r e s t  t h a t  t h e  h i r e r  
o b t a i n s  i s  posses so ry ,  t h a t  i s  t o  say  t h e  r i g h t  t o  t h e  u s e  
of t h e  goods. If t h e y  a r e  u n f i t  t o  be used  t h e n  he  g e t s  
no th ing .  Arguably,  t h e r e f o r e ,  he s h o u l d  have some remedy 
a g a i n s t  t h e  s u p p l i e r  of unmerchantable  or u n f i t  goods even 
i f  s u p p l i e d  o therwise  t h a n  i n  t h e  course  of  a bus iness .  
C h a t t e l s  such a s  c a r s ,  caravans  and b o a t s  f r e q u e n t l y  a r e  
h i r e d  out  o the rwise  than  i n  t h e  course  of  a b u s i n e s s ,  s o  t h e  
problem i s  a r e a l  one. We s h o u l d  welcome comments on whether  
some and, i f  s o ,  what s p e c i a l  p r o v i s i o n s  should  be made f o r  
t h e  n o n - p r o f e s s i o n a l  h i r i n g  o u t ,  s o  as t o  g ive  t h e  h i r e r  a 
remedy i n  r e s p e c t  of unmerchantable  o r  u n f i t  goods. 
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PART I V  ADDITIONAL IMPLIED TERMS? 

Gaps i n  t h e  p r e s e n t  law 

69.  We have i n  t h i s  P a p e r - d e a l t  w i t h  t h e  imp l i ed  terms 
t h a t  e x i s t  a t  common law and t h e i r  t r a n s l a t i o n  i n t o  s t a t u t o r y  
terms.  A working pape r  on i m p l i e d . t e r m s  i n  c o n t r a c t s  f o r  
t h e  supp ly  o f  goods would n o t ,  however, be complete i f  i t  
d i d  n o t  r a i s e  t h e  q u e s t i o n  whether  t h e r e  a r e  gaps i n  t h e  
p r e s e n t  law which shou ld  b e  f i l l e d  i f  l e g i s l a t i o n  i s  
contemp l a t e  d. 1 2 9  

70. I f  t h e r e  a r e  gaps i n  t h e  law, t h e y  a r e  n o t  conf ined  
t o  c o n t r a c t s  of b a r t e r ,  work and m a t e r i a l s ,  and h i r e  b u t  
ex tend  t o  c o n t r a c t s  of s a l e  and h i r e - p u r c h a s e  of  goods. We 
have n o t  i n  t h e  e a r l i e r  p a r t s  of  t h i s  pape r  r e c o n s i d e r e d  t h e  
imp l i ed  terms i n  c o n t r a c t s  of s a l e  and h i r e - p u r c h a s e  of goods,  
as  t hey  were d e a l t  w i t h  i n  o u r  F i r s t  Report  on Exemption 
Clauses i n  1969.  That r e p o r t  d i d  n o t  c o n s i d e r  t h e  m a t t e r s  
r a i s e d  i n  t h i s  p a r t  of t h e  p a p e r ,  s o  we s h a l l  h e r e  cover  
c o n t r a c t s  of  s a l e  and h i r e - p u r c h a s e  a s  w e l l  a s  t h e  o t h e r  
c o n t r a c t s  r e f e r r e d  t o .  

Durab il i t y  

71. The d e f i n i t i o n  of  "merchantable q u a l i t y "  i n  s e c t i o n  
62(lA) of t h e  S a l e  of  Goods A c t  189313' uses t h e  p r e s e n t  t e n s e :  
"Goods... are of merchantable  q u a l i t y  ... i f  they  are a s  f i t  
f o r  t h e  purpose or purposes  . . . I t  (emphasis added). How f a r  i s  

129  The On ta r io  Law Reform Commission i s s u e d  a Report  on 
Consumer War ran t i e s  and Guarantees i n  t h e  S a l e  of Goods 
i n  1972  ( p u b l i s h e d  by t h e  Department o f  J u s t i c e ,  Toronto) .  
We have found t h i s  r e p o r t  (which we r e f e r  t o  a s  t h e  "Ontar io  
Report") ve ry  h e l p f u l .  

130 Law Com. No. 2 4 ,  Sco t .  Law Com. No. 1 2 .  
131 Added by s. 7(2) of t h e  Supply of Goods ( Impl i ed  Terms) 

A c t  1973. 
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i t  p a r t  o f  t h e  concept  of m e r c h a n t a b i l i t y  t h a t  t h e  goods should  
l a s t  f o r  a p a r t i c u l a r  p e r i o d  of  t ime?  
a r i s e s  w i t h  r e f e r e n c e  t o  t h e  impl ied  term t h a t  goods are 
reasonably  f i t  f o r  t h e i r  purpose.  

A s i m i l a r  q u e s t i o n  

72. I n  t h e  case  of  goods which a r e  n o t  p e r i s h a b l e ,  t h e r e  
i s  a requirement  t h a t  t h e  goods be of  merchantable  q u a l i t y  a t  
t h e  t ime t h e y  a r e  s o l d  b u t  t h e r e  i s  no s p e c i f i c  o b l i g a t i o n  a s  
t o  d u r a b i l i t y ,  i .e. ,  as t o  t h e  t ime t h e y  must remain of 
merchantable  q u a l i t y .  In  t h e  case  o f  p e r i s h a b l e  goods, t h e  
law has  been e x p r e s s e d  somewhat d i f f e r e n t l y  i n  t h a t  i t  h a s  
been h e l d  t h a t  goods s o l d  must remain of  merchantable  q u a l i t y  
o r  f i t  f o r  t h e i r  purpose f o r  a r easonab le  time,132 and t h a t  a 
reasonable  time normally133 means t h e  t ime dur ing  which t h e y  
w i l l  be  t r a n s p o r t e d  t o  t h e  buyer  and subsequent ly  d i s p o s e d  of  
by him. If t h i s  i s  t o  be t a k e n  as embodying a d i s t i n c t i o n  
that goods which a r e  p e r i s h a b l e  must remain merchantable  f o r  
a reasonable  l eng th  of t ime w h i l s t  t h e r e  i s  no such o b l i g a t i o n  
i n  t h e  case  of n o n - p e r i s h a b l e  goods,134 it would appear  t o  
be a d i s t i n c t i o n  of d o u b t f u l  v a l i d i t y .  Both s i t u a t i o n s  could 
be embodied w i t h i n  t h e  same g e n e r a l  p r i n c i p l e  t h a t  goods must 
be  of merchantable  q u a l i t y  a t  t h e  t ime t h e y  were s o l d  and t h a t  
m e r c h a n t a b i l i t y  i s  t o  be determined i n  p a r t  by r e f e r e n c e  t o  
t h e  p e r i o d  of t ime f o r  which it i s  reasonable135 t o  expec t  
them t o  las t  i n  a sound cond i t ion .  136 

132 

133 

134 

135 

1.36 

Mash & Murre11 Ltd .  v. Joseph  I. Emanuel Ltd.[ l961]  1 A l l  

s e e  z i f i c i o  Zucchi S.p.A. v. NArthein S a l e s  Ltd.[1965] 
2 L loyd ' s  Rep. 498, 518. 
Cf. Broome v. Pandess Co-operat ive S o c i e t y  of  Orange Growers 
[ 1 9 4 0 m l l  E.R.  603. 

. .  485, r e v e r s e d  on t h e  facts 196 2 1 A l l  E .R .  77, though 

Cordova Land Co. Ltd. v. V i c t o r  B r o t h e r s  Inc .  [1966] 1 W.L.R. 
793. See P.S. A t iyah ,  The Sale"of Goods ( 5 t h  ed . ,  1975) pp. 
90 and 100. 
That p e r i o d  of time w i l l  v a r y  a c c o r d i n g  t o  t h e  n a t u r e  of t h e  
goods: Cordova Land Co. Ltd. v. V i c t o r  B r o t h e r s  Inc.[1966] 
1 W.L.R. 793, 796. 
Benjamin's S a l e  of  Goods (1974) ,  pa ra .  809. 
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73. The d i f f i c u l t y  o f  de te rmining  t h e  form and scope of 
such a g e n e r a l  p r i n c i p l e  may be  i l l u s t r a t e d  i n  t h i s  way. A 
r e f r i g e r a t o r  i s  manufactured t o  s p e c i f i c a t i o n s  (which do n o t  
form p a r t  of t h e  c o n t r a c t  of s a l e )  which normally r e s u l t  i n  
a t r o u b l e - f r e e  l i f e  of f i v e  y e a r s  or more. The r e f r i g e r a t o r  
i n  q u e s t i o n  i s  s o l d  by a r e t a i l e r ,  and b reaks  down a f t e r  one 
y e a r ' s  use.  Is t h e  se l le r  i n  b r e a c h  of  t h e  impl ied  terms of 
m e r c h a n t a b i l i t y  and f i t n e s s  f o r  purpose? Might it be  s a i d  
t h a t  i t  is  i m p l i c i t  i n  t h e s e  terms t h a t  t h e  goods should  n o t  
on ly  be merchantable  and f i t  f o r  t h e i r  purpose a t  t h e  t ime 
o f  s a l e  b u t  t h a t  t h e y  s h o u l d  remain s o  f o r  a reasonable  t ime?  
I f  s o ,  i s  a reasonable  t i m e  f i v e  y e a r s  o r  some l e s s e r  pe r iod?  
A l t e r n a t i v e l y ,  it might be  s a i d  t h a t  it i s  enough t h a t  t h e  
goods a r e  merchantable  and f i t  f o r  t h e i r  purpose a t  t h e  t ime 
of s a l e ,  and t h a t  t h e r e  i s  no b r e a c h  u n l e s s  i t  can b e  shown 
t h a t  t h e  d e f e c t  e x i s t e d  a t  t h a t  t i m e .  This  i s  c o n s i s t e n t  w i th  
t h e  remarks of  Lord Denning M.R. i n  Crowther v. Shannon Motor 
Co.137 where he  s a i d :  "Some cri t icism was made of a ph rase  - 
used by t h e  judge.  He s a i d :  'What does " f i t  f o r  t h e  purpose" 
mean? He answered: 'To go a s  a c a r  f o r  a r easonab le  t i m e . '  
I am n o t  q u i t e  s u r e  t h a t  t h a t  i s  e n t i r e l y  accu ra t e .  The 
r e l e v a n t  t ime i s  t h e  t ime of  sale.  But t h e r e  i s  no doubt 
what t h e  judge meant. If t h e  car does n o t  go f o r  a reasonable  
t ime b u t  t h e  engine  b reaks  up w i t h i n  a s h o r t  t i m e ,  t h a t  is  
evidence  which goes t o  show it was n o t  reasonably  f i t  f o r  t h e  
purpose a t  t h e  t ime it was so ld . "  

74. The On ta r io  Report  drew a t t e n t i o n  t o  t h e  " s u r p r i s i n g  
d e a r t h  of  a u t h o r i t y  on t h e  q u e s t i o n "  and recommended t h a t  t h e  
p o s i t i o n  be c l a r i f i e d .  The Commission recommended t h a t  t h e  
cond i t ion  of  m e r c h a n t a b i l i t y  be  expanded t o  inc lude  a requi rement  
t h a t  consumer goods s h o u l d  be  du rab le  f o r  a r easonab le  l eng th  
of t ime ,  having  r e g a r d  t o  t h e  p r i c e  and t h e  o t h e r  sur rounding  

137 [1975] 1 W.L.R. 30, 33. 
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c i rcumstances .  13’ 

i n  t h e  con tex t  of  t h e  imp l i ed  c o n d i t i o n  of f i t n e s s  f o r  purpose.  
They d i d  n o t  d i s c u s s  t h e  s i m i l a r  ques t ion  

75. We should  welcome views on whether  t h e  p r e s e n t  s t a t e  
of t h e  law i s  s a t i s f a c t o r y  o r  whether  some new s t a t u t o r y  
p r o v i s i o n  i s  n e c e s s a r y  t o  i n t r o d u c e  t h e  concept  of  d u r a b i l i t y .  
I f  t h i s  were done it shou ld ,  we s u g g e s t ,  be a p p l i e d  no t  on ly  
t o  t h e  c o n t r a c t s  c o n s i d e r e d  i n  P a r t s  I1 and I11 of t h i s  pape r ,  
b u t  a l s o  t o  s a l e  of goods and h i r e - p u r c h a s e  agreements.  Our 
p r o v i s i o n a l  view, however, i s  t h a t  no such p r o v i s i o n  i s  
n e c e s s a r y  and t h a t  i n  t h e  example of t h e  r e f r i g e r a t o r  g iven  
above13’ the  c o u r t  would,  i n  t h e  absence of  evidence t o  t h e  
c o n t r a r y ,  f i n d  t h a t  t h e  r e f r i g e r a t o r  which broke down a f t e r  
one y e a r  was n o t  of  merchantable  q u a l i t y  o r  f i t  f o r  t h e  purpose 
a t  t h e  t ime of  s a l e .  

Spare p a r t s  and s e r v i c i n g  f a c i l i t i e s  

76. I f  goods b r e a k  down o r  a r e  damaged t h e y  may become 
u s e l e s s  u n l e s s  t hey  can be r e p a i r e d  and u n l e s s  s p a r e  p a r t s  
a r e  a v a i l a b l e .  Although we b e l i e v e  t h a t  manufac turers  
f r e q u e n t l y  m a i n t a i n  a s t o c k  of  s p a r e  p a r t s  f o r  some t ime 
a f t e r  t h e  p r o d u c t i o n  of a p a r t i c u l a r  a r t i c l e  has  been 
d i s c o n t i n u e d  t h i s  i s  n o t ,  w e  t h i n k ,  an i n v a r i a b l e  p r a c t i c e ,  
and d i f f i c u l t y  i s  even exper ienced  from t i m e  t o  t ime i n  
o b t a i n i n g  s p a r e  p a r t s  f o r  c u r r e n t  models. In  any e v e n t ,  
t h e r e  appears  t o  be no l e g a l  o b l i g a t i o n  on t h e  s e l l e r  o r  
s u p p l i e r ,  l e t  a lone  on t h e  manufac turer ,  t o  m a i n t a i n  s t o c k s  
o r  t o  provide  s e r v i c i n g  f a c i l i t i e s .  

7 7 .  There a r e  o b l i g a t i o n s  of  t h i s  type  i n  some 
j u r i s d i c t i o n s .  In  s e v e r a l  Canadian p rov inces  l e g i s l a t i o n  

138 O n t a r i o  Report  ( s ee  n .  1 2 9  above) , p.37. Con t ra s t  t h e  
1975 Working Paper  of t h e  Law Reform Commission of  New 
South Wales on The S a l e  of Goods, p a r a s .  8.49-8.52. 

139 See para .  73, above. 
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imposes an impl i ed  warran ty  on d e a l e r s  i n  a g r i c u l t u r a l  machines 
and some o t h e r  persons  t o  c a r r y  s p a r e  p a r t s  f o r  a t en -yea r  
pe r iod .  I 4 O  In  C a l i f o r n i a  t h e  manufac turer  of  consumer du rab le s  
which a r e  covered by an expres s  war ran ty  must ma in ta in  
s u f f i c i e n t  s e r v i c e  and r e p a i r  f a c i l i t i e s  i n  t h e  S t a t e  t o  c a r r y  
out t h e  terms of t h e  warran ty .  14’ The Onta r io  Report  con ta ins  
a recommendation t h a t  i n  consumer s a l e s  t h e r e  shou ld  be  an 
impl ied  warran ty  t h a t  s p a r e  p a r t s  and r easonab le  r e p a i r  
f a c i l i t i e s  w i l l  be a v a i l a b l e  f o r  a r easonab le  p e r i o d  of t ime 

142  wi th  r e s p e c t  t o  goods t h a t  normal ly  r e q u i r e  r e p a i r s .  

78. There i s  much t o  be  s a i d  f o r  t h e  i d e a  t h a t  a pu rchase r  
should  be  e n t i t l e d  t o  o b t a i n  s p a r e  p a r t s  o r  rep lacements  f o r  
goods of  c e r t a i n  k inds .  However, we f o r e s e e  d i f f i c u l t i e s  i n  
de te rmining  t o  what goods or c l a s s e s  of goods such p r o v i s i o n s  
should  apply.  Where someone buys a t e a - s e t  and b reaks  a cup 
it might be r easonab le  f o r  him t o  expec t  t h a t  t h e r e  would be 
s t o c k s  a v a i l a b l e  from which he might purchase  a rep lacement .  
S i m i l a r l y  where someone buys a new c a r  it would be r easonab le  
f o r  him t o  expec t  t h a t  a s t o c k  of s p a r e  p a r t s  f o r  t h e  model 
i n  q u e s t i o n  would be  main ta ined .  However , d i f f e r e n t  
c o n s i d e r a t i o n s  would seem t o  apply  where t h e  a r t i c l e  purchased 
was n o t  one of a g e n e r a l  run of p roduc t s  b u t  was custom-made, 
or was an a n t i q u e ,  o r  where it was bought a t  an a u c t i o n  of  
second-hand goods. Also t h e  d i s t i n c t i o n  between r e p l a c i n g  
a p a r t  and r e p l a c i n g  t h e  whole could  g ive  r i s e  t o  d i f f i c u l t i e s  
Should t h e  person  who buys a s i n g l e  cup and s a u c e r  expec t  t o  

140 

1 4 1  

1 4 2  

A l b e r t a  (Farm Implement Act , Revised S t a t u t e s  o f  A l b e r t a  
1970, c. 136) ,  Manitoba (Farm Machinery and Equipment 
Act 1 9 7 1 ,  c. 83 ) ,  P f i n c e  Edward I s l a n d  (Farm Implement 
Act , Revised S t a t u t e s  of P r ince  Edward I s l a n d  1 9 7 4 ,  
c.  F-3) and Saskatchewan ( A g r i c u l t u r a l  Implements Act 
1968). 
C a l i f o r n i a  C i v i l  Code, ss. 1790-1792 ( t h e  Song-Beverley 
Act ) .  
On ta r io  Repor t ,  p. 45, recommendation e .  

I 47  



be  a b l e  t o  buy a replacement  if one o r  o t h e r  o r  b o t h  of  them 

is  broken? Then a g a i n  t h e r e  i s  t h e  t ime f a c t o r .  Should s p a r e  
p a r t s  be kep t  a v a i l a b l e  f o r  a s p e c i f i c  p e r i o d ,  and,  i f  so,  
shou ld  d i f f e r e n t  p e r i o d s  be s p e c i f i e d  f o r  d i f f e r e n t  goods? 
O r  shou ld  s p a r e  p a r t s  be k e p t  a v a i l a b l e  f o r  a "reasonable"  
p e r i o d  i n  a l l  c a s e s ,  w i thou t  any p a r t i c u l a r  l e n g t h  of t ime 
b e i n g  l a i d  down? There i s  t h e  f u r t h e r  and more fundamental  
problem of d e c i d i n g  on whom t h e  o b l i g a t i o n ,  i f  t h e r e  i s  t o  
be  one,  shou ld  r e s t .  One p o s s i b i l i t y  i s  t h a t  t h e  o b l i g a t i o n  
t o  s e e  t h a t  replacements  and s p a r e s  a r e  a v a i l a b l e  shou ld  r e s t  
on t h e  r e t a i l e r ,  a s  an a d d i t i o n a l  term t o  be  imp l i ed  i n  t h e  
c o n t r a c t  of s a l e .  I f  t h i s  were s o  i t  would be  n e c e s s a r y  t o  
c o n s i d e r  whether  t h e  o b l i g a t i o n  shou ld  be s t r i c t  o r  whether  
i t  shou ld  be  a v a l i d  excuse f o r  t h e  r e t a i l e r  t o  show, f o r  
example, t h a t  s p a r e s  simply cou ld  n o t  b e  o b t a i n e d  because  
t h e  manufac turer  had gone o u t  of  b u s i n e s s .  A l t e r n a t i v e l y  
t h e  o b l i g a t i o n  might be  imposed on t h e  manufac turer  of t h e  
goods t h a t  a r e  t h e  s u b j e c t  of t h e  s a l e ,  r a t h e r  t h a n  on t h e  
r e t a i l e r .  The member of t h e  p u b l i c  who purchases  t h e  goods 
r a r e l y  purchases  d i r e c t l y  from t h e  manufac tu re r  and t h e r e  
may be  no c o n t r a c t  of  any k i n d  between him and t h e  manufacturer .  
I t  would t h e r e f o r e  n o t  be  p o s s i b l e  t o  frame t h e  o b l i g a t i o n  t o  
keep replacements  and s p a r e  p a r t s  a s  a c o n t r a c t u a l  o b l i g a t f o n .  
The o b l i g a t i o n  would have t o  be founded i n  t o r t  o r  b e  a new 
s p e c i e s  of s t a t u t o r y  o b l i g a t i o n  w i t h  c i v i l  remedies f o r  b reach .  
Again it would have t o  be cons ide red  whether  t h e  o b l i g a t i o n  
shou ld  be s t r i c t  and, i n  a d d i t i o n ,  whether s p e c i a l  p r o v i s i o n  
shou ld  be  made f o r  imported goods where t h e  manufac tu re r s  
were r e s i d e n t  o u t s i d e  t h e  j u r i s d i c t i o n .  
on whether  terms a s  t o  s p a r e  p a r t s  o r  replacements  shou ld  be 
i n t r o d u c e d  i n  t h i s  coun t ry  b u t  would l i k e  t o  know what o u r  
r e a d e r s  t h i n k  (a )  about  t h e  g e n e r a l  p r i n c i p l e  and (b) about  
t h e  d i f f i c u l t i e s  j u s t  mentioned. We shou ld  a l s o  l i k e  t o  h e a r  
of any o t h e r  sugges t ed  gaps i n  the law and how t h e y  might be 
f i l l e d .  

We e x p r e s s  no op in ion  
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PART V PROVISIONAL CONCLUSIONS 

79.  We now set  o u t  a summary of our  main p r o v i s i o n a l  
conclus ions  and recommendations. They are n o t  f i n a l  views 
bu t  a r e  i n t e n d e d  as a b a s i s  f o r  d i scuss ion .  Comments and 
criticisms a r e  i n v i t e d .  

Genera l ly  

(a )  I t  i s  d e s i r a b l e  t h a t  t h e  o b l i g a t i o n s  of  t h e  s u p p l i e r  
i n  r e s p e c t  o f  t h e  goods s u p p l i e d  s h o u l d  b e ,  as n e a r l y  as  
p o s s i b l e ,  t h e  same, whatever  k i n d  of c o n t r a c t  ( s a l e ,  b a r t e r ,  
h i r e ,  h i r e - p u r c h a s e  e t c . )  i s  employed (pa ras .  1-16). 

Con t rac t s  of supply  analogous t o  s a l e  

Cb 1 Where goods are s u p p l i e d  under a c o n t r a c t  o f  b a r t e r  
or under  a c o n t r a c t  f o r  work and m a t e r i a l s ,  terms as t o  t i t l e ,  
correspondence w i t h  d e s c r i p t i o n ,  m e r c h a n t a b i l i t y ,  f i t n e s s  f o r  
any p a r t i c u l a r  purpose made known t o  t h e  s u p p l i e r  and 
correspondence w i t h  sample may be impl i ed  (pa ras .  17-32). 
However t h e  e x t e n t  of  t h e  o b l i g a t i o n s  i s  u n c e r t a i n  (pa ras .  33-36). 

c c) The impl ied  o b l i g a t i o n s  of t h e  s u p p l i e r  i n  r e s p e c t  of 
goods s u p p l i e d  under  a c o n t r a c t  o f  b a r t e r  or work and m a t e r i a l s  
should  be a s s i m i l a t e d  t o  those  impl ied  i n  a c o n t r a c t  of s a l e  
(pa ras .  37-38). 

Con t rac t s  of h i r e  

( 4  Where goods a r e  s u p p l i e d  under  a c o n t r a c t  o f  h i r e ,  
terms as  t o  q u i e t  p o s s e s s i o n ,  correspondence w i t h  d e s c r i p t i o n ,  
f i t n e s s  f o r  purpose and correspondence w i t h  sample may be 
impl ied  bu t  t h e y  l a c k  c l a r i t y  i n  t h e i r  p r e s e n t  form; 
p a r t i c u l a r ,  t h e r e  i s  doubt as t o  t h e  n a t u r e  and e x t e n t  of 

i n  
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t h e  o b l i g a t i o n  of t h e  s u p p l i e r  t o  supply  goods t h a t  a r e  f i t  
f o r  t h e  purpose f o r  which t h e y  a r e  b e i n g  h i r e d  (pa ras .  39-58). 

(e )  
impl ied  o b l i g a t i o n s  of  t h e  s u p p l i e r  i n  r e s p e c t  of goods 
s u p p l i e d  under  a c o n t r a c t  of h i r e  should  be a s s i m i l a t e d  t o  
those  imp l i ed  i n  a c o n t r a c t  of s a l e  (pa ras .  59-64). 

Sub jec t  t o  t h e  q u a l i f i c a t i o n s  s e t  ou t  below, t h e  

( f )  As  f o r  t h e  imp l i ed  unde r t ak ings  r ega rd ing  t h e  
s u p p l i e r ' s  t i t l e  and t h e  h i r e r ' s  r i g h t  t o  q u i e t  p o s s e s s i o n ,  
t h e  fo l lowing  terms s h o u l d  be  impl ied : -  

(a )  t h e  s u p p l i e r  h a s  t h e  r i g h t  t o  h i r e  o u t  t h e  
goods throughout  t h e  p e r i o d  o f  h i r e ;  

(b) t h e  goods a r e  f r e e  and w i l l  remain f r e e ,  
th roughout  t h e  p e r i o d  of h i r e ,  from any 
charge or encumbrance n o t  d i s c l o s e d  t o  t h e  
h i r e r  b e f o r e  t h e  agreement was made; and 

(c )  t h e  h i r e r  i s  e n t i t l e d  t o  q u i e t  p o s s e s s i o n  
of  t h e  goods throughout  t h e  p e r i o d  of  h i r e  
(para .  65) .  

(g) I t  i s  f o r  c o n s i d e r a t i o n  whether  terms a s  t o  
m e r c h a n t a b i l i t y  o r  as t o  f i t n e s s  f o r  any p a r t i c u l a r  purpose 
made known t o  t h e  s u p p l i e r  s h o u l d  be imp l i ed  i n  a c o n t r a c t  
of h i r e  where t h e  goods a r e  s u p p l i e d  o the rwise  t h a n  i n  t h e  
course  of a bus iness  ( p a r a s .  66-68).  

A d d i t i o n a l  terms i n  c o n t r a c t s  of  supply  

(h) I t  is  f o r  c o n s i d e r a t i o n  whether  a d d i t i o n a l  terms should  
be  imp l i ed  i n  c o n t r a c t s  of  supply  ( i n c l u d i n g  sale and h i r e -  
purchase)  i n  r e s p e c t  o f ,  f o r  example,  t h e ' d u r a b i l i t y  of t h e  
goods, t h e  a v a i l a b i l i t y  of s p a r e  p a r t s  and t h e  maintenance 
of f a c i l i t i e s  f o r  s e r v i c e  and r e p a i r  (pa ras .  69-78).  
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APPENDIX A 

SALE OF GOODS ACT 1893, SECTIONS 12-15  

AND EXTRACTS FROM SECTION 6 2  

Implied under tak ings  a s  t o  t i t l e  e t c .  

1 2  (1) In  every  c o n t r a c t  of s a l e ,  o t h e r  t h a n  one t o  which 
s u b s e c t i o n  ( 2 )  of  t h i s  s e c t i o n  a p p l i e s ,  t h e r e  i s  - 

an impl ied  c o n d i t i o n  on t h e  p a r t  of  t h e  s e l l e r  t h a t  
i n  t h e  case  of  a s a l e ,  he  has  a r i g h t  t o  s e l l  t h e  
goods,  and i n  t h e  case  of an agreement t o  s e l l ,  he 
w i l l  have a r i g h t  t o  s e l l  t h e  goods a t  t h e  t ime 
when t h e  p r o p e r t y  i s  t o  p a s s ;  and 

an impl i ed  war ran ty  t h a t  t h e  goods a r e  f r e e ,  and 
w i l l  remain f r e e  u n t i l  t h e  t ime when t h e  p r o p e r t y  
i s  t o  p a s s ,  f r m  any charge o r  encumbrance n o t  
d i s c l o s e d  o r  known t o  t h e  buyer  b e f o r e  t h e  c o n t r a c t  
i s  made and t h a t  t h e  buyer  w i l l  en joy  q u i e t  
p o s s e s s i o n  o f  t h e  goods excep t  s o  f a r  a s  i t  may be 
d i s t u r b e d  by t h e  owner o r  o t h e r  person  e n t i t l e d  
t o  t h e  b e n e f i t  of  any charge o r  encumbrance s o  
d i s c l o s e d  o r  known. 

In  a c o n t r a c t  of s a l e ,  i n  t h e  case  of which t h e r e  
appears  from t h e  c o n t r a c t  o r  i s  t o  be  i n f e r r e d  from t h e  
c i rcumstances  of  t h e  c o n t r a c t  an i n t e n t i o n  t h a t  t h e  s e l l e r  
shou ld  t r a n s f e r  on ly  such t i t l e  a s  he o r  a t h i r d  person  may 
have ,  t h e r e  i s  - 

(a)  an impl i ed  war ran ty  t h a t  a l l  charges  o r  encumbrances 
known t o  t h e  s e l l e r  and n o t  known t o  t h e  buyer  have 
been d i s c l o s e d  t o  t h e  buyer  b e f o r e  t h e  c o n t r a c t  i s  
made; and 

an impl i ed  war ran ty  t h a t  n e i t h e r  - 
( i )  t h e  s e l l e r ;  n o r  

(b) 
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( i i )  i n  a case  where t h e  p a r t i e s  t o  t h e  c o n t r a c t  
i n t e n d  t h a t  t h e  se l le r  shou ld  t r a n s f e r  only 
such t i t l e  a s  a t h i r d  pe r son  may have ,  t h a t  
t h i r d  p e r s o n ;  n o r  

( i i i )  anyone c l a iming  through o r  under t h e  s e l l e r  
o r  t h a t  t h i r d  pe r son  o the rwise  than  under a 
charge o r  encumbrance d i s c l o s e d  o r  known t d  
t h e  buyer  b e f o r e  t h e  c o n t r a c t  i s  made; 
w i l l  d i s t u r b  t h e  b u y e r ’ s  q u i e t  p o s s e s s i o n  o f  
t h e  goods. 

S a l e  by d e s c r i p t i o n  

13. (1)  Where t h e r e  i s  a c o n t r a c t  f o r  t h e  s a l e  of goods by 
d e s c r i p t i o n ,  t h e r e  is an impl i ed  c o n d i t i o n  t h a t  t h e  goods s h a l l  
correspond w i t h  t h e  d e s c r i p t i o n ;  and i f  t h e  s a l e  be by sample,  
a s  w e l l  a s  by d e s c r i p t i o n ,  it .is n o t  s u f f i c i e n t  t h a t  t h e  bu lk  
of  t h e  goods correspond w i t h  t h e  sample i f  t h e  goods do n o t  
a l s o  correspond w i t h  t h e  d e s c r i p t i o n .  

( 2 )  A s a l e  of goods s h a l l  n o t  be  p reven ted  from be ing  
a s a l e  by d e s c r i p t i o n  by r eason  only t h a t ,  be ing  exposed f o r  
s a l e  o r  h i r e ,  t h e y  a r e  s e l e c t e d  by t h e  buyer .  

Implied unde r t ak ings  a s  t o  q u a l i t y  o r  f i t n e s s  

14.  (1) Except a s  p rov ided  by t h i s  s e c t i o n ,  and s e c t i o n  15 
of t h i s  Act and s u b j e c t  t o  t h e  p r o v i s i o n s  o f  any o t h e r  enactment ,  
t h e r e  i s  no impl i ed  c o n d i t i o n  o r  war ran ty  a s  t o  t h e  q u a l i t y  o r  
f i t n e s s  f o r  any p a r t i c u l a r  purpose of  goods s u p p l i e d  under  a 
c o n t r a c t  of s a l e .  

( 2 )  Where t h e  se l le r  s e l l s  goods i n  t h e  cour se  of a 
b u s i n e s s ,  t h e r e  i s  an imp l i ed  c o n d i t i o n  t h a t  t h e  goods s u p p l i e d  
under t h e  c o n t r a c t  a r e  of merchantable  q u a l i t y ,  except  t h a t  

t h e r e  i s  no such c o n d i t i o n  - 
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(a )  a s  r ega rds  d e f e c t s  s p e c i f i c a l l y  drawn t o  t h e  b u y e r ' s  
a t t e n t i o n  b e f o r e  t h e  c o n t r a c t  i s  made; o r  

(b) i f  t h e  buyer  examines t h e  goods b e f o r e  t h e  c o n t r a c t  
i s  made, a s  r ega rds  d e f e c t s  which t h e  examinat ion 
ought t o  r e v e a l .  

(3) Where t h e  s e l l e r  s e l l s  goods i n  t h e  course  of  a 
b u s i n e s s  and t h e  buyer ,  e x p r e s s l y  o r  by i m p l i c a t i o n ,  makes 
known t o  t h e  s e l l e r  any p a r t i c u l a r  purpose f o r  which t h e  goods 
a r e  b e i n g  bought ,  t h e r e  i s  an impl i ed  c o n d i t i o n  t h a t  t h e  goods 
s u p p l i e d  under t h e  c o n t r a c t  are reasonably  f i t  f o r  t h a t  purpose,  
whether  o r  n o t  t h a t  i s  a purpose f o r  which such  goods a r e  
commonly s u p p l i e d ,  except  where t h e  c i rcumstances  show t h a t  
t h e  buyer  does n o t  r e l y ,  o r  t h a t  it is  unreasonable  f o r  him 
t o  r e l y ,  on t h e  s e l l e r ' s  s k i l l  o r  judgment. ' 137 

(4 )  A n  impl ied  c o n d i t i o n  o r  warran ty  as t o  q u a l i t y  o r  
f i t n e s s  f o r  a p a r t i c u l a r  purpose may be  annexed t o  a c o n t r a c t  
of s a l e  by usage. 

(5) The f o r e g o i n g  p r o v i s i o n s  o f  t h i s  s e c t i o n  app ly  t o  
a s a l e  by a person  who i n  t h e  course  o f  a bus iness  i s  a c t i n g  
a s  agen t  f o r  ano the r  as t h e y  apply  t o  a s a l e  by a p r i n c i p a l  i n  
t h e  course  of  a b u s i n e s s ,  excep t  where t h a t  o t h e r  i s  n o t  
s e l l i n g  i n  t h e  course  and e i t h e r  t h e  buyer  knows t h a t  f a c t  o r  
reasonable  s t e p s  a r e  taken  t o  b r i n g  i t  t o  t h e  n o t i c e  of t h e  
buyer  b e f o r e  t h e  c o n t r a c t  i s  made, 

(6)  I n  t h e  a p p l i c a t i o n  of  s u b s e c t i o n  (3 )  above t o  an 
agreement f o r  t h e  s a l e  of  goods under which t h e  purchase  p r i c e  
o r  p a r t  o f  i t  i s  payable  by i n s t a l m e n t s  any r e f e r e n c e  t o  t h e  

~ ~ 

137 This  s u b s e c t i o n  has  been e n l a r g e d  by Consumer Cred i t  Act 
1974 s .  192,  Sch. 4 ,  t o  cover  t h e  case  where t h e  goods 
were s o l d  t o  t h e  s e l l e r  by a c r e d i t - b r o k e r  and t h e  buyer  
made t h e  purposes  known t o  t h e  c r e d i t - b r o k e r .  
t h i s  p r o v i s i o n  is  n o t  y e t  i n  f o r c e .  

However, 
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s e l l e r  s h a l l  i nc lude  a r e f e r e n c e  t o  t h e  person  by whom any 
an teceden t  n e g o t i a t i o n s  a r e  conducted;  and s e c t i o n  58(3) 
and (5) of t h e  Hire-purchase  Act 1965, s e c t i o n  5 4 ( 3 )  and 
(5) of t h e  Hire-purchase (Scot land)  Act 1965 and s e c t i o n  
65(3) and ( 5 )  of t h e  Hire-purchase  Act (Northern I r e l a n d )  
1966 (meaning of an teceden t  n e g o t i a t i o n s  and r e l a t e d  
expres s ions )  s h a l l  apply  i n  r e l a t i o n  t o  t h i s  s u b s e c t i o n  as '  
t hey  apply i n  r e l a t i o n  t o  each of  t h o s e  Ac t s ,  b u t  a s  if a 
r e f e r e n c e  t o  any such agreement were inc luded  i n  t h e  r e f e r e n c e s  
i n  subsec t ion  (3) of  each of t hose  s e c t i o n s  t o  t h e  agreements 
t h e r e  mentioned. 

Sa le  by sample 

15 .  (1) A c o n t r a c t  of  s a l e  i s  a c o n t r a c t  f o r  s a l e  by 
sample where t h e r e  i s  a te rm i n  t h e  c o n t r a c t ,  exp res s  o r  
imp l i ed ,  t o  t h a t  e f f e c t .  

( 2 )  In  t h e  case  of  a c o n t r a c t  f o r  s a l e  by sample - 
There is an impl i ed  cond i t ion  t h a t  t h e  bulk 
s h a l l  cor respond w i t h  t h e  sample i n  q u a l i t y ;  

There is an impl i ed  c o n d i t i o n  t h a t  t h e  buyer  
s h a l l  have a r easonab le  oppor tun i ty  o f  
comparing t h e  bu lk  wi th  t h e  sample; 

There i s  an impl ied  c o n d i t i o n  t h a t  t h e  goods 
s h a l l  be f r e e  from any d e f e c t ,  r ende r ing  them 
unmerchantable  , which would n o t  be  apparent  
on r easonab le  examinat ion  of t h e  sample. 

I n t e r p r e t a t i o n  of  terms 

62. 
o therwise  r e q u i r e s  , - 

(1) In  t h i s  Act ,  u n l e s s  t h e  con tex t  o r  s u b j e c t  m a t t e r  
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... 
"business"  inc ludes  a p r o f e s s i o n  and t h e  a c t i v i t i e s  of any 
government department  ( i n c l u d i n g  a department  of t h e  Government 
o f  Northern I r e l a n d ) ,  l o c a l  a u t h o r i t y  o r  s t a t u t o r y  unde r t ake r ;  

... 
(1A) Goods of  any k i n d  a r e  of merchantable  q u a l i t y  

w i t h i n  t h e  meaning of t h i s  Act i f  t h e y  a r e  as f i t  f o r  t h e  
purpose or purposes  f o r  which goods of  t h a t  k i n d  a r e  commonly 
bought as it is  r easonab le  t o  expec t  having  r e g a r d  t o  any 
d e s c r i p t i o n  a p p l i e d  t o  them, t h e  p r i c e  ( i f  r e l e v a n t )  and a l l  
o t h e r  r e l e v a n t  c i rcumstances ;  and any r e f e r e n c e  i n  t h i s  A c t  
t o  unmerchantable goods s h a l l  be  cons t rued  accord ingly .  

... 
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APPENDIX B 

SUPPLY OF GOODS (IMPLIED TERMS) ACT 1973, 

SECTIONS 8 - I l l 3 *  AND EXTRACTS FROM SECTION 1 5  

Hire-purchase  agreements 

Impl ied  terms as t o  t i t l e  

8. (1) I n  every  h i r e - p u r c h a s e  agreement ,  o t h e r  t h a n  one 
t o  which s u b s e c t i o n  (2) below a p p l i e s ,  t h e r e  i s  - 

( a )  an impl i ed  c o n d i t i o n  on t h e  p a r t  of t h e  owner t h a t  
he  w i l l  have a r i g h t  t o  s e l l  t h e  goods a t  ' the  t ime 
when t h e  p r o p e r t y  i s  t o  p a s s ;  and 

(b) an impl ied  warran ty  t h a t  t h e  goods a r e  f r e e ,  and 
w i l l  remain f r e e  u n t i l  t h e  t ime when t h e  p r o p e r t y  
is t o  p a s s ,  from any charge o r  encumbrance n o t  
d i s c l o s e d  o r  known t o  t h e  h i r e r  b e f o r e  t h e  agreement 
i s  made and t h a t  t h e  h i r e r  w i l l  en joy  q u i e t  
p o s s e s s i o n  of t h e  goods except  s o  f a r  as i t  may 
be d i s t u r b e d  by any person  e n t i t l e d  t o  t h e  b e n e f i t  
o f  any charge o r  encumbrance s o  d i s c l o s e d  o r  known. 

( 2 )  In  a h i r e - p u r c h a s e  agreement ,  i n  t h e  case  of  which 
t h e r e  appears  from t h e  agreement o r  i s  t o  be  i n f e r r e d  from t h e '  
c i rcumstances  of  t h e  agreement an i n t e n t i o n  t h a t  t h e  owner ' should 
t r a n s f e r  on ly  such t i t l e  a s  he  o r  a t h i r d  person  may have ,  t h e r e  
i s  - 

( a )  an impl i ed  warran ty  t h a t  a l l  charges  o r  encumbrances 
known t o  t h e  owner and n o t  known t o  the  h i r e r  have 

138 Cer t a in  changes i n  te rminology i n  t h e s e  s e c t i o n s  a r e  made 
by Consumer C r e d i t  A c t  1974 s. 192,  Sch. 4 ,  such as "the 
c r e d i t o r "  i n s t e a d  of  " the  owner" and It the person  t o  whom 
goods a r e  b a i l e d  o r  ( i n  Sco t l and)  h i r e d "  f o r  "the hirer". 
The p r o v i s i o n s  e f f e c t i n g  t h e s e  changes a r e  n o t  y e t  i n  f o r c e .  
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been d i s c l o s e d  t o  t h e  h i r e r  b e f o r e  t h e  agreement 
i s  made; and 

(b) an impl ied  w a r r a n t y  t h a t  n e i t h e r  - 
( i )  t h e  owner; n o r  

( i i )  i n  a case  where t h e  p a r t i e s  t o  t h e  agreement 
i n t e n d  t h a t  any t i t l e  which may be t r a n s f e r r e d  
s h a l l  be only  such t i t l e  a s  a t h i r d  person  
may have ,  t h a t  pe r son ;  n o r  

( i i i )  anyone c la iming  through o r  under  t h e  owner 
o r  t h a t  t h i r d  p e r s o n  o the rwise  than  under 
a charge o r  encumbrance d i s c l o s e d  o r  known 
t o  t h e  h i r e r  b e f o r e  t h e  agreement i s  made; 

w i l l  d i s t u r b  t h e  h i r e r ' s  q u i e t  p o s s e s s i o n  of  t h e  
goods. 

L e t t i n g  by d e s c r i p t i o n  

9 .  (1) Where under a h i r e  purchase  agreement goods a r e  
l e t  by d e s c r i p t i o n ,  t h e r e  i s  an impl ied  cond i t ion  t h a t  t h e  
goods w i l l  correspond w i t h  t h e  d e s c r i p t i o n ;  
agreement the  goods a r e  l e t  by r e f e r e n c e  t o  a sample a s  w e l l  
a s  a d e s c r i p t i o n ,  it i s  n o t  s u f f i c i e n t  t h a t  t h e  b u l k  of t h e  
goods corresponds w i t h  t h e  sample i f  t h e  goods do n o t  a l s o  
correspond w i t h  t h e  d e s c r i p t i o n .  

and i f  under t h e  

( 2 )  Goods s h a l l  n o t  be  p r e v e n t e d  from be ing  l e t  by 
d e s c r i p t i o n  by reason  only t h a t ,  b e i n g  exposed f o r  s a l e  o r  h i r e ,  
t h e y  a r e  s e l e c t e d  by t h e  h i r e r .  

Implied under tak ings  a s  t o  q u a l i t y  o r  f i t n e s s  

10. Except as provided  by t h i s  s e c t i o n  and s e c t i o n  11 
below and s u b j e c t  t o  t h e  p r o v i s i o n s  of any o t h e r  enactment ,  
i n c l u d i n g  any enactment  of t h e  P a r l i a m e n t  of  Nor thern  I r e l a n d ,  

(1) 
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t h e r e  is no impl ied  c o n d i t i o n o r  warran ty  as t o  t h e  q u a l i t y  o r  
f i t n e s s  f o r  any p a r t i c u l a r  purpose of  goods l e t  under  a h i r e -  
purchase agreement.  

( 2 )  Where t h e  owner l e t s  goods under a h i r e  purchase 
agreement i n  t h e  course  of  a b u s i n e s s ,  t h e r e  i s  an impl ied  
cond i t ion  t h a t  t h e  goods are of i e r c h a n t a b l e  q u a l i t y ,  except  
t h a t  t h e r e  i s  no such cond i t ion  - 

(a )  as r ega rds  d e f e c t s  s p e c i f i c a l l y  drawn t o  t h e  h i r e r ' s  
a t t e n t i o n  b e f o r e  t h e  agreement i s  made; o r  

(b) i f  t h e  h i r e r  examines t h e  goods b e f o r e  t h e  agreement 
i s  made, as r ega rds  d e f e c t s  which t h a t  examinat ion 
ought t o  r e v e a l .  

I ( 3 )  Where t h e  owner l e t s  goods under  a h i r e  purchase 
agreement i n  t h e  course  of  a b u s i n e s s  and t h e  h i r e r ,  e x p r e s s l y  
o r  by i m p l i c a t i o n ,  makes known t o  t h e  owner or t h e  person  by 
whom any an tecedent  n e g o t i a t i o n s  are conducted,  any p a r t i c u l a r  
purpose for which t h e  goods are b e i n g  h i r e d ,  t h e r e  is an 
impl ied  cond i t ion  t h a t  t h e  goods s u p p l i e d  under  t h e  agreement 
a r e  reasonably  f i t  f o r  t h a t  purpose ,  whether  or n o t  t h a t  i s  
a purpose f o r  which such goods are commonly s u p p l i e d ,  except  
where t h e  c i rcumstances  show t h a t  t h e  h i r e r  does n o t  r e l y ,  o r  
t h a t  it i s  unreasonable  f o r  him t o  r e l y ,  on t h e  s k i l l  o r  
judgment of t h e  owner o r  t h a t  person .  

(4 )  
f i t n e s s  f o r  a p a r t i c u l a r  purpose may be annexed t o  a h i r e -  
purchase  agreement by usage.  

A n  imp l i ed  cond i t ion  or warranty  a s  t o  q u a l i t y  o r  

(5 )  The fo rego ing  p r o v i s i o n s  of  t h i s  s e c t i o n  apply  t o  
a h i r e - p u r c h a s e  agreement made by a person  who i n  t h e  course  
of  a bus iness  i s  a c t i n g  a s  agen t  f o r  t h e  owner a s  t hey  apply  
t o  an agreement made by t h e  owner i n  t h e  course  o f  a b u s i n e s s ,  
except  where t h e  owner i s  n o t  l e t t i n g  i n  t h e  course  of a 
bus iness  and e i t h e r  t h e  h i r e r  knows t h a t  f a c t  o r  r easonab le  
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s t e p s  a r e  t aken  t o  b r i n g  it t o  t h e  n o t i c e  of t h e  h i r e r  be fo re  
t h e  agreement is  made. 

(6) Sec t ion  58(3)  and (5) of t h e  Hire-purchase A c t  
1965, s e c t i o n  54(3)  and (5) of  t h e  Hire-purchase  (Scot land)  
Act 1965 and s e c t i o n  65(3)  and (5) of t h e  Hire-purchase A c t  
(Northern I r e l a n d )  1966 (meaning of an tecedent  n e g o t i a t i o n s  
and r e l a t e d  expres s ions )  s h a l l  apply  i n  r e l a t i o n  t o  subsec t ion  
(3) above as t h e y  apply  i n  r e l a t i o n  t o  each of  t hose  A c t s .  

Samples 

11. Where under  a h i r e - p u r c h a s e  agreement goods a r e  l e t  
by r e f e r e n c e  t o  a sample,  t h e r e  is an impl ied  cond i t ion  - 

(a )  t h a t  t h e  bulk  w i l l  cor respond w i t h  t h e  sample 
i n  q u a l i t y ;  and 

(b) t h a t  t h e  h i r e r  w i l l  have a r easonab le  oppor tun i ty  
of  comparing t h e  b u l k  w i t h  t h e  sample; 

(c )  t h a t  t h e  goods w i l l  be  f r e e  from any d e f e c t ,  
r ende r ing  them unmerchantable ,  which would n o t  
be appa ren t  on r easonab le  examinat ion of  t h e  
sample.  

and 

Supplementary 

15. (1) rn s e c t i o n s  8 t o  1 4  above and t h i s  s e c t i o n  - 

... 
"business"  inc ludes  a p r o f e s s i o n  and t h e  a c t i v i t i e s  of any 
government department  ( i n c l u d i n g  a department  of  t h e  Government 
of  Northern I r e l a n d ) ,  l o c a l  a u t h o r i t y  o r  s t a t u t o r y  unde r t ake r ;  

.... 
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( 3 )  Goods of  any k i n d  are of merchantable  q u a l i t y  
w i t h i n  t h e  meaning of s e c t i o n  lO(2) above i f  t hey  a r e  as 
f i t  f o r  t h e  purpose o r  purposes  f o r  which goods of  t h a t  k ind  
are commonly bought a s  i t  i s  r easonab le  t o  expec t  having 
r ega rd  t o  any d e s c r i p t i o n  a p p l i e d  t o  them, t h e  p r i c e  ( i f  
r e l e v a n t )  and a l l  o t h e r  r e l e v a n t  c i r cums tances ;  and i n  
s e c t i o n  11 above "unmerchantable" s h a l l  be cons t rued  
accord ingly .  

.... 
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