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THE LAW COMMISSION

INSURANCE LAW

PART I - INTRODUCTION
Terms of reference
1. On 17 May 1978 the Lord Chancellor referred certain

aspects of insurance law to the Law Commission, under section
3(1)(e) of the Law Commissions Act 1965, with the following

terms of

2.

consultat
the insur
are aware
our terms
have been
matter of
becing the

reference:

"To consider the effect on the liability of
an insurer, and on the rights of an insured,
of:

(a) non-disclosure by, or on behalf of,
' the insured;

(b) misrepresentation by, or on behalf of,
the insured;

(c) breach of 'warranty' by the insured;
(d) special conditions, exceptions and terms;
(e) increase and decrease of risk covered,

particularly in the light of the Fifth Report of

the Law Reform Committee (1957) and the draft

E.E.C. Directive on the co-ordination of laws,
regulations and administrative provisions relating

to insurance contracts, and to make recommendations."'

We are publishing this working paper as a basis for
ion on the reform of the law as to non-disclosure by
ed and as to breach of warranty by the insured. We
that other parts of insurance law falling within

of reference may be in need of reform. However, we
asked to consider these two major topics as a
urgency and we have therefore left over for the time
consideration of any other matters.
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The Fifth Report of the Law Reform Committee1

3. In July 1954 the then Lord Chancellor invited the

Law Reform Committee to consider the effect on the liability
of insurance companies of special conditions and exceptions
in insurance policies and of nun-disclosure of material facts
by persons effecting such policies. In January 1957 a short
report was published (hereafter referred to as 'the repoit")
in which the Committee summarised the practical effects of
the matters referred to themZ and considered whether the
situation disclosed was such as to require amending
legislation.3 The Committee reported that the state of the
law, combined with the use by insurers of certain types of
special condition: and exceptions in policies, was capable of
leading to abuse in the sense that a variety of circumstances
might entitle insurers to repudiate liability as against

an honest and at least reasonably careful insured and,
furthermore, that such abuses had in fact sometimes occurred,
though not to any substantial extent.4 The Committee accepted
the accuracy of the representations made by the insurance
industry tc the effcct that no reputable insurer would rely
on a technical defence to defeat an honest claim but stated
that this did not alter the fact that in many casecs an
insurer was in a position to substitute his own judgment

of the claimant's bona fides for that of a court.5 However,
they considered that the mere fact that the law was
theoretically open to criticism and susceptible to abuse did
not justify a recommendation that it should be changed,
especially where the prejudice to the insured arose from

1 (Conditions and Exceptions in Insurance Policies)
(1957) Cmnd. 62.

Jbid., paras. 4-10.
Ibid., paras. 11-14.
Ibid., paras. 11-12.
Ibid., para. 11
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express contractual provisions rather than from rules of law
as such. The Committee took the view that legislation to
aYleviate the position of the insured would involve
interference with the liberty of contract of the insurer and
that the desirability of such legislation was a broad question
of social policy outside their competence.6 Nevertheless, the
Committee did consider to what extent it was practicable to
introduce ncw provisious into the existing law and what form
such provisions should take. Indeed, they formulated three
provisions which in their view could be introduced into the
law without giving rise to legal difficulties in their
application. The first of these provisions is particularly
relevant to this working paper:

"that for the purposes of any contract of
insurance no fact should be deemed material
unless it would have been_considered material
by a reasonable insured".

In devising our scheme for reform of the law we have paid
close attention to the report and in particular to the

provision just referred to.

The Statements of Insurance Practice

4. On 4 May 1977, following discussions between
representatives of leading insurers and the Government, the
Parliamentary Under-Secretary at the Department of Trade
announced in the House of Commons® that the British

Insurance Association and Lloyd's had drawn up a statement of
practice (hereafter referred to as the Statement of Insurance
Practice) which they were recommending to their members. The
Statement of Insurance Practice is restricted to non-1life
insurances of policy holders resident in the United Kingdom
and insured in their "private' capacity only. On 28 July

Ibid., para. 12.
7 Ibid., para. 14.
Hansard (H.C.), 4 May 1977, vol. 931, cols. 217-220.

3



1877 an announcement was made to the House of Commons9 that a
Statement of Long-Term Insurance Practice had been drawn up
by the Life Offices' Association and Associated Scottish Life
Offices. This Statement has also been accepted by the Linked
Life Assurance Group. It relates to long-term insurance
effected by individuals resident in the United Kingdom in

their "private” capacity. In practice this means that the

Statement is applicable principally to life assurance which

is the only type of long-term insurance generally available
in this country. - The Statements arose from concern that in

1 view of the proposed exclusion of insurance contracts from

: the Unfair Contract Terms Bill (subsequently enacted as the
Unfair Contract Terms Act 1977 with insurance cont.acts still
excluded) insurance policy holders might not be afforded
sufficient protection from unfair treatment as a result of

S i

the terms of insurance contracts. Both these Statements are
reproduced in Appendix A. We deal with each Statement in
turn and then make some general comments.

g Hi (a) The Statement c¢f Insurance Practice of 4 May 1977
: S. Paragraph 1(b) of the Statement of Insurance

Practice provides that-a statement should be prominecntly
displayed on the proposal form informing the proposer of the
nature of his duty of disclosure and of the consequences of
his failure to comply with it. Paragraph 3 requires
insurers to warn an insured about his duty of disclosure in
renewal notices. The proposal form should also contain a
warning that if a proposer is in any doubt whether a fact is
material he should disclose it.10 Paragraph 1{c) provides
that those matters which insurers have found generally to be
material should be the subject of clear questions in the
proposal form and paragraph 1(f) requires the insurer to
send the insured a copy of the completed proposal form if
the insurer raises an issue concerning it, unless a copy has

~already been supplied to him.

9 Hansard (H.C.), 28 July 1977, voi. 936, cols. 641-644.
10 Para. 1(b).

4
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6. Paragraph 2(b) indicates that, except where fraud,
deception or negligence is involved, an insurer will not
unreasonably repudiate liability to indemnify a policy holder
in the following circumstances:

(i) where the insured has failed to disclose
a material fact (or there has been a
misrepresentation of such a fact) but
knowledge of the fact would not
materially have influenced the insurer's
judgment in the acceptance or assessment
of the insurance;

(ii) where there has been a breach of warranty
or condition but the circumstances of the
loss are unconnected with the breach,

This paragraph does not apply to marine or aviation policies.

(b) The Statement of Long-Term Insurance Practice of
28 July 1877

7.. Turning now to the Statement of Long-Term

Insurance Practice, paragraph 1(a) indicates that an insurer
will not unreasonably reject a claim and in particular that

a claim will not be rejected for the non~disclosure or
misrepresentation of a matter that was outside the proposer's
knowledge. However, a proviso states that fraud or deception
will, and negligence or non-disclosure or misrepresentation
may, result in "adjustment" or constitute grounds for
rejection. Paragraph 2 of the Statement makes provisions
concerning the content of proposal forms similar to those
made’ in the Statement of Insurance Practice of 4 May 1977.

(c) General comments

8. The scope of both Statements is somewhat uncertain:
some difficulty is caused by the words "in a private capacity"
in both Statements, although it seems that the Statements are
only intended to benefit persons effecting insurancé otherwise
than in the course of their business.



9. The provision in both Statements that insurers will
not "unreasonably' repudiate liability or reject a claim
leaves insurers as the sole judges of whether repudiation or
rejection is unreasonable in any given situation. We believe
that this is unsatisfactory, In the Statement of Insurance
Practice this drawback is exacerbated because no indication
is given of the cases in which repudiation will be
unreasonable. The application of both Statements is limited
to the members of the organisations which were party to them
or which subsequently accepted them;11 there are, however,
insurance underwriters in the United Kingdom who are not
members of these organisations.

10. But there is a more important criticism that can be
made of the Statements of Practice: they are both measures of
self-regulation by the insurance industry lacking the force
of law. An insured would therefore have no legal remedy if
the insurer failed to act in accordance with their provisions.
Although we do not doubt that the insurers to whom the
Statements apply intend to abide by their provisions, there is
no certainty that they would dctually do sc in all cases.
Indeed a liquidator of an insurance company would be bound to
disregard the Statements. OQur view is that if the insured
needs further protection, and it seems to be widely accepted
that he does, then it should be provided by legislation. It
will be noted hereafter that many of our provisional
recommendations follow lines broadly similar to the provisions
in these Statements of Practice.

The draft directive

11. Work is being done at the Commission of the European
Communities in Brussels on a directive on the co-ordination
of the legislative, statutory and administrative

11 The British Insurance Association and Lloyd's in respect
of the Statement of Insurance Practice and the Life
Offices' Association, the Acsociated Scottish Life
Offices and the Linked Life Assurance Group in respect
of the Statement of Long-Term Insurance Practice. The
latter Statement will be modified in its application to
industrial life assurance policy holders who are already
protected by the Industrial Assurance Acts 1923 to 1968
and regulations made thereunder. See Appendix A at
p. 111 especially second para. of the introduction to
the Statement of Long-Term Insurance Practice.

6



provisions governing insurance contracts. A fifth draft of
the directive has now been produced. For convenience we shall
refer to it simply as the 'draft directive". Articles 2, 3
and 4 of the draft directive, which are relevant to this
working paper, are reproduced as Appendix B. The draft
directive originally arose from the 1975 version of the draft
"“"services" directive,12 Article 5 of which czlled for the
harmonisation of "essential provisions”lz of the insurance
contract law of Member States within three years of its
notification.l4 Although Article 5 has been omitted from the
latest draft of the "services" directive, Article 4(1) of

that draft continues to provide that harmonisation of "the

law governing contracts of insurance" must occur within three
years of its notification. Despite the use of the wider
phrase, the draft directive has at present as its main aim the
harmonisation only of the 'essential provisions" mentioned in
the earlier draft of the '"services' directive.

12 Draft Second Council Directive on the Provision of
Insurance Services within the E.E.C. The purpose
of this directive is to enable an insurance
undertaking established in any Member State of the
E.E.C. to provide services elsewhere in the
Community without having an establishment in the
Member State where the insurance is provided. It
makes different provisions for different kinds of
risk and, in partlcular, lays down ch01ce of law
rules for each kind of risk.

13 Putting it shortly, these provisions relate to the
insured's duty to disclose facts material to the
risk, both before and after the making of the
contract, the payment of the premium and the
consequences of non-payment, the duties of the
insured in the event of a loss, the circumstances
in which the contract may be avoided and the rights
of third parties.

14 Article 5 of the 1975 draft provided for the
application tc certain insurance contracts of
""essential provisions'" of the law of the Member
State in which the risk covered was situated,
notwithstanding the parties' choice of another law
for this purpose.



1z, The proposals in the draft directive are not at this
stage neccssarily acceptable to the Commission of the European
Communities or to the governments of Member States. However,
if implemented they would require far-reaching changes in our
present law to be made by legislation. Articles 2, 3 and 4
therefore fall to be considercd as one alternative way of

ha

reforming that part of our present law which comes within ¢
scope of this working paper. Later in this working paper15
we shall therefore consider these Articles in some detail and
express our preliminary views on them. There is some
uncertainty as to the territorial scope of the draft directive.
However, we shall assume that, if the provisions of the draft
directive come into force in any form, they will rcplace tor
all purposes the rules of our present law which we are

discussing in this working paper.

13. Although only Articles 2, 3 and 4 of the draft
directive fall within the scope of this working paper, so that
we shall not be dealing with the remaining Articles of the
draft directive, it may become necessary at a later date for
us to discuss some or all of the remaining Articles of the
present draft and any Articles which may be added or
substituted in any further draft.

15 See Part IV, nassim.

16 Two earlier directives adopt differing approaches
in this regard. The First Council Directive of
24 July 1973 on the Establishment of Insurance
Undertakings in the E.E.C. applies to the
establishment of all insurance undertakings in the
E.E.C. no matter where the risks they are to cover
are situated. On the other hand, the draft .
"services" directive only applies to the provision
of services in relation to risks situated within
the E.E.C. As we have seen in paragraph 11
above, the need for the draft directive stems from
the negotiations on the draft "services" directive
and it may be that it is intended to be equally
limited in scope i.e., to risks situated within
the E.E.C.

16
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The scope of the working paper

14. It will be seen that our terms of reference do not
exclude any particular types of insurance cover from our
consideration, nor do they exclude the problems raised by
insurance intermediaries. However, the Law Reform Committee
excluded marine insurance from the scope of its enquiry17'and
the draft dirsctive does not apply to life insurvance. The
Law Reform Committee also considered the problems raised by
the activities of insurance intermediaries.18 We must
therefore consider whether these topics should be dealt with
in this working paper.

. s . 1
(a) Marine, aviation and transport insurance 9

15. It is convenient to loock at marine, aviation and
transport insurance ("MAT") together since similar
considerations of policy apply to each of them. The Law
Reform Committee stated:

""At an early stage we decided to exclude
marine insurance from the scope of our
enquiry. The general public is not
interested in marine insurance and we
have no reason to believe that the
business circles who are concerned with
the subject are in any way dissatisfied
with the law as it stands".

Although members of the general public may occasionally obtain
e

i
marine insurance, for example to cover avticles heing shipped
21 . s s N
abroad, 1 jn the vast majority of cases it is the trader,

shipowner and aircraft owner rather than the private individual

17 See their Fifth Report (1957) Cmnd. 62 at para. 3.
18 Ibid., at paras. 7 and 14(3).

19 "Marine, aviatiorn and transport insurance business"
is defined extensively by the Insurance Companies
Act 1974, s. 83(4).

20 Fifth Report (1957) Cmnd. 62, para. 3.

21 Such individuals would be protected to some extent
by the Statement of Insurance Practice of 4 May 1977:
see paras. 5-6, above.

9



who seeks MAT. MAT policy holders are therefore generally
professionals who carry on business in a market governed by
long-standing and well-known rules of law and practice.’
Consequently the necessity to protect the insured, which was
of great impértance to us in formulating provisicnal proposals
for reform of this branch of the law, is to that extent less

16. This of itself would nct have prevented us from
making provisionai recommendations for reform of the law
relating to MAT if there were grounds for believing that it
was unsatisfactory. However, we have no grounds for such a
belief.22 The Marine Insurance Act 1906, together with
subsequent case-law, contains comprehensive provisions which
provide a context of certainty of law and practice in this
country especially in relation to the conduct of jinternational
commerce. This basis of Jegal certainty has helped to
establish London as the leading international market for MAT
and our insurance law and practice have been adopted by many
other trading nations. The highly competitive nature of the
international market for MAT makes this a highly relevant
considecraticn.

17. Taking all these considerations into account, we
have decided not to deal with MAT in this working paper. We
understand that the final version of the draft directive is

also unlikely to apply to MAT.23

22 R.A. Hasson, in his article "The doctrine of uberrima
fides in insurance law - a critical evaluation” (1969)
32 M.L.R. 615 at 635 states '... it is submitted that
any reforming provisions ... should not cover thc law
relating to marine insurance. Both the law and the
practice in this area ... appear to work satisfactorily
and there would appear to be every argument for leaving
well alone in this area".

23 However, the definition of MAT, for the purposes of its
exclusion from the draft directive, is slightly different
from that contained in the Insurance Companies Act 1974
and referred to in n. 19 above, although it is
understood to be likely that the 1974 Act will be
amended so as to bring the two definitions into line.

10
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(b) Life insurance

18. On the other hand, we see no good reason to exclude
life insurance from this working paper. The considerations
of policy which have influenced us in making our provisional
proposals for reform are in our view applicable to life
insurance. The draf;Adirective, like the othar directives to

which it is related, does not arply ta 1ife dncurance which
is the subject of quite separate discussions within the E.E.C.,
which are less well advanced. The main reasons for the
separate treatment of life insurance relate to the nature of
the problems involved in the supervision of the insurance
industry in different countries. This reason for its
exclucion is in no way relevant to this working naper.
Accordingly, the provisional recommendations in this working
paper are intended to apply to life insurance.

(c). Insurance intermediaries

19. Our terms of reference are wide enough to cover the
effect on the liability of insurers of the negotiation of
insurance contracts by agents or breckers, becavse under the
present law such intermediaries are for some purposes regarded
as the agents, not of the insurer, but of the insured. > The
problem arises because the insured is likely tec essume that a
disclosure of all material facté to such an intermediary 1is
disclosure to the insurer. An insurer may nevertheless
repudiate a policy on the ground of non-disclosure by the
insured where an intermediary, whom the insurcd has alliowed to
complete his proposal form, has for some reason failed correctly
or fully to incorporate the cral information supplied to him or
where a broker has failed to pass on such information to the
insurers. This defect in the present law was rcferred to

24 See n. 16, above.

25 Newsholme Bros. v. Road Transport and General Ins. Co.
Ltd. [1929] 2 K.B. 356; Anglo-African Merchants Ltd.
and Exmouth Clothing Ce. Ltd. v. Bayley [1970] I Q.B.
311, 322 per Megaw J.

11
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by the Law Reform Committee and our preliminary view is
that this area of the law is probably in need of reform. In
January 1977 the Government published a White Paper on the
whole question of insurance intermediarie527 in which the
introduction of a new framework of control over the whole

field of insurance selling by brokers and agents was
28

recommended. These controls, by making insurers fully

%j responsible for the conduct of intermediaries, would have the
effect of substantially curing the defect to which we have
just referred. Parliament has already implemented scme of

3 the White Paper's recommendations,29 although not those

3 relevant to this mischief; we therefore express the hope

that legislation in this regard will scon be forthcoming.

For this reason we are not dealing with the question of
insurance intermediaries in this working paper.

Scheme of the werking paper

20. In Part II of this working paper we deal with the
law relating to non-disclosure and the so-called "basis of
the contract” clause. In Part 111 we deal with the law
relating to warranties. In each case we outline the present

law, set out various criticisms of it and consider ways in

which the law might be reformed, including our provisional

26 See their Fifth Report (1957) Cmnd. 62, para. 7;
indeed, in para. 14(3) the Committee formulated
4 provision which in their view could be introduced
into English law without difficulty under which any
person who solicits or negotiates a contract of
insurance should be deemed, for the purposes of the
formation of the contract, to be the zgent of the
insurers, and that the knowledge of such person
should be imputed to the insurers.

27 Insurance Intermediaries (1977) Cmnd. 6715.
28 ibid., at paras. 10-12, and 14-17.

29 Those rclating to the internal organisation of, and
the ethical and professional standards of insurance
brokers: see the Insurance Brokers (Registration) Act
1977 and regulations made thereunder.
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proposals for reform. In Part IV we describe and analyse the
alternative approach to reform provided by Articles 2, 3 and
4 of the draft directive. In Part V we consider twe
miscellaneous matters>? in respect of which no provisional
proposals for reform are made. Part VI contains our general
comments on the topics dealt with in this working paper.
Appendix A reproduces the texts of the Statement of Insurance
Practice and the Statement of Lung-Term Tnsurance Practice
respectively. In Appendix B Articles 2, 3 and 4 of the draft
directive are reproduced. In Appendix C the law relating to
non-disclosure and warranties in other common law and some

civil law jurisdictions is summarised.

30 Including contracts of re-insurance.

13
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PART Il - THE DUTY OF DISCLOSURE

A. The prescnt law: its development and rationale

General

21. In the English law of contract the general rule is
that a contracting party is under no duty to disclose material
facts known to him but not to ihe ulher pariy: there is no
duty of good faith on the parties when they enter into a
contract. 3! '

22. To this general rule there is an exception in

respect of contracts uberrimae fidei, that is to say contracts
of the utmost good faith. The most important contract
uberrimae fidei is the contract of insurance:

"It has been for centuries in England the
law in connection with insurance of all
sorts, marine, fire, life, guarantee and
every kind of policy that, as the
underwriter knows nothing and the man who
comes to him to insure knows everything,
it is the duty of the assured... to make a
full disclosure to the underwriters
without being asked of all the material
circumstances."3?2

Extent of the duty

23. The Marine Insurance Act 1906 codified the common
law in relation to marine insurance, although its provisions
prodbably reflected the common law rules applicable at that
time to all classes of insurance. Section 18 of the Act
provides:

"(1) ... the assured nust disclose to the
insurer, before the contract is concluded,
every material circumstance which is known to

31 Xeates v. Cadcgan (1851) 10 C.B. 5%1; 138 E.R.
234; Fletcher v. Krell (1873) 42 L.J. Q.B. 55.

32 Rozanes v. Bowen (1928) 32 Li.L.R. 98, 102.
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the assured, and the assured is deemed
to know every circumstance which, in
the ordinary course of business, ought
to be known by him. If the assured
fails to make such disclosure, the
insurer may avoid the contract.

(2) Every circumstance is material
which would influence the judgment of
a prudent insurer in fixing the
premium, or determining whether he

will take the risk."
24. In Lambert v. Co-operative Insurance Society Ltd.,33
the Court of Appeal considered the duty of disclosure in
non-marine insurance and held reluctantly34 that:

(a) there was no obvious recason why
there should be a rule of
disclosure in marine insurance
different from the rules in other
forms of insurance;

(b) the statement by the Law Reform35
Committee in their Fifth Report
that for the purpose of any

.. contract of insurance no fact
should be deemed material unless
it would have been considered
material by a reasonable insured,
was a recommendation to change the
law and not an existing rule;
and

(¢) a fact was material if it would
influence the mind of a prudent
insurer.

33 [1975] 2 Lloyd's Rep. 48S.
34 Their Lordships' criticisms of the present law are
referred to in para. 37, below.

35 (1957) Cmnd. 62.
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We should point out that in the Lambert case the Court of
Appeal were considering the insured's duty of disclosure upon
renewal of a policy and treated the renewal as the making of
a fresh contract on the basis that the contract of insurance
in question fecll to be renewed year by year.

Consequences of non-disclosure by the insured

25. If the insured has failed to comply with his duty

of disclosure, .the insurer has, on notice of the faiiure or
within a reasonable time thereafter, the right to repudiate
the contract of insurance. Upon the exercise of that right
the contract is avoided ab initio, but it remains in force
until so avoided.3® The result is that if the insurer has
already paid a claim he is entitled to demand repayment of the
sum so paid; similarly the iInsured is entitled, in the absence
of fraud, to demand the repayment of such premiums as he may
have paid.37

Justification of the doctrine

26. The formulation of the rule in Lambert v.
Co-opcrative Insurance Society Ltd. is very little different
from its formulation by Lord Mansfield in 1766, who justified
it as follows in Carter v. Boehm:38

"Insurance is a contract upon speculation.
The special facts, upon which the
contingent chance is to be computed, lie
most commonly in the knowledge of the
insured only: the under-writer trusts to
his representation, and proceeds upon

36 MacGillivray & Parkington on Insurance Law (6th ed.,
1975) chap. 10, paras. 745-746.

37 Cornhill Ins., Co. v. Assenheim (1937) 58 L1.L.R. 27, 31.
38 (1766) 3 Burr. 1905, 1909; 97 E.R. 1162, 1164.
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confidence that he does not keep back
any circumstance in his knowledge, to
mislead the under-writer into a belief
that the circumstance does not exist,
and to induce him to estimate the
risque as if it did not exist."

27. Over 100 years later, the Court of Appeal in

Seaton v. Burnand39 reiterated the substance of this

justification of the doctrins and emphasiscd that it would
be inequitable for the insured to demand a competitive
premium while he has the "means of knowledge as to the risk,
and the insurer has not the means or not the same means."40
Putting it shortly, the insured knows a great deal about the
risk, but the insurer may not be able to assess it at all,

except perhaps statistically.

Application of the doctrine

28. How have the courts applied the doctrine? If the
insured knows facts which indicate that the subject-matter of
the insurance is exposed to abnormal physical danger from the
perils insured against, he has to disclose them to the
insurer. Any fact suggesting that the life assured will be
shorter than expected by the insurer ought to be disclosed.
For instance, it should be disclosed that after the

applicant has been mcdically examined, he has become
emaciated and troubled with a cough, and has consulted a
doctor.4! The situation or user of a building will be
material if these suggest that the subject-matter of the
insurance is particularly vulnerable to risk of damage by
fire: for instance, it should be disclosed when applying for
insurance on a warehouse that there has been a fire the same

evening in the premises next but one to the warehouse .42

39 [1899] 1 Q.B. 782.
40 Ibid., at 793.
41 Morrison v. Muspratt (1827) 4 Bing. 60; 130 E.R. 690.
42 Bufe v. Turner (1815) 6 Taunt. 338; 128 E.R. 1065.
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If goods are insured against theft any fact suggesting that
they are exposed to an unusual risk of lass by theft is

material. Any previous losses are relevant to the risk of

P

3 further losses because a prudent insurer would wish to
3 investigate them in order to see to what extent the insured's

carelessness may have conlributed to them. 43

An applicant

E for motor insurance ought to make full disclosure of any

; accidents in which he has been involved and this disclosure
should extend to the accident record of any driver who to

4 pifficult
problems arise in regard to the integrity of the insured and

his knowledge is going to drive the car.

; "moral hazard". The insured's conviction for a vobbery

‘ some twelve and a half years earlier was held to be a

ﬁ material fact which he ought to have disclosed when
completing his application form for an advance of money from
a building society; the form stated that the society would
insure the house against fire but the insured was not asked

for any information for the purposes of the insurance other
45

than the amount for which the cover was to be granted.
When cover had been granted under a jeweller's blcck policy
and the insurcd had been robbed of diamonds, it was held

that the insured should have disclosed that its sales manager
! had been cenvicted seme years previcusly in the United States
for smuggling diamonds and jewellery into the United States.46
i Sometimes there is a duty of disclosure when the insured has
experienced refusals to insure or to renew previous pclicies,

even in respect of other risks.47 The excessive

43 Becker v. Marshall (1922) 11 L1.L.R. 114.

44 Dent v. Blackmore (1927) 29 L1.L.R. 9; Dunn v.
Ocean, Accident and Guarantee Corpn. Ltd.(19533)
47 L1.L.R. 129.

45 Woolcott v. Sun Alliance and London Insurance Ltd.
- T1I9787 1 W.L.R. 493; but see now the Rehabilitation
of Offenders Act 1974, s. 4(3)(a).

46 Roselodge v. Castle [1966] 2 Lloyd's Rep. 112,

47 Locker & Woolf Ltd. v. Western Australian Insurance Co.
Ltd. [1936] 1 K.B. 408.
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over-valuation of the subject-matter of the insurance for the
purpose of a valued policy is a material fact which ought to

be disclosed.48

The doctrine today

29. These examples show how the doctrine has been applied

1 cdem . AN A e i ar T sipes. Teien i o e b PR T, [ T A
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18th century the most important typc of insurance was marine
cover, and vessels' owners were far more likely than the insurer
to know or to have available information abcut the hazards of

a particular voyage. Insurers did not have the means of
communication available to enable them to make enquiries. The
doctrine was a product of these circumstances. Today, in
addition to their use of statistical methods for assessing
risks, insurers have the opportunity to arrange for the
inspection of property by surveyors or other experts, to
arrange medical examinations, and have extensive faciiities for
making enquiries. Perhaps even more important is the

practice of requiring tle i1nsured to answer a long list of
detailed questions concerning the risk. The completion of a
proposal form by the insured may affect his duty of disclosure
and it is therefore necessary for us to coansider, the prescnt

law as to non-disclosure where there is a propcsal form.

The duty where there is a proposal form - general

30. The modern proposal form usually includes a printed
questionnaire which the proposer is required to complete. The
questions may relate to facts existing at the time of the
proposal or which existed at some time in the past.

Alternatively, or in addition, they may refer to the future.49

48 Tonides v. Pender (1874) L.R. 9 Q.B. 531.

49 As such they will usually amount to promises by the
insured that he will do or refrain from doing
something or that a fact or state of affairs will
continue to be true. They will be contractually
binding if incorporated as a term of the contract
of insurance or if construed as a collateral
warranty: see para. 88, below.
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When the proposer is answering questions as to past or
present facts (but not as to the future), the duty of good
faith requires that, to the extent that these relate to
material facts, his answers should be accurate in the sense
that they do ot mislead.so If an inaccurate answer is given

as to a materidl fact the insurer is entitled to avoid the

51

policy ab initio and reject any claim that has arisen. The

3 Teda Aot Fhe uma s - 21
in This Coalcal is Uiie same as in the

maeaning of mateoricsli
mezning of motericl

3 v

;

context of non-disclosure where there is no proposal form,

which has been discussed by us ea.rlier.s-2

Although we are
concerned with non-disclosure at this stage, it should be
borne in mind that an answer to a question in a proposal form
may well be actionable as a positive misrepresentation of

fact.53

Statements of fact and statements of opinion

31. In order to ground a repudiation of the pblicy, an
inaccurate statement must be one of fact and not one of opinjon
or of law. Statements of opinion which turn out not to be
well-founded are not actionable if the opinion was given in good
faith.>*
matters as to which the insurers cannot reasonably expect

Indeed, the courts have held that there are certain

anything more than an exprecssion of the insured's opinion;
examples are questions of valuation55 or statements as to good
health.56 As a general rule, however, an unqualified "no"

50 Everett v. Desborough (1829) 5 Bing 503; 130 E.R. 1155.

51 Graham v. Western Australian Insurance Co. Ltd. (1931}
40 L1.L.R. 64, 66; Marchants' and Marufacturers'
Insurance Co. v. Hunt and Thorne (1941 1 K.B. 295.

52 See paras. 23-24, above-

53 We deal with the relationship between the law of
misreprescntation and the provisional recommendations in
this working paper at para. 169, below.

54 Anderson v. Pacific Fire and Marine (1872) L.R.
7 C.P. 65, 69.

55 Franklin Fire v. Vaughan (1875) 92 U.S. 516.
56 Joel v. Law Union and Crown [1908] 2 K.B. 863.
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to a question in a proposal form will be construed as

relating to the facts themselves and not to the proposcr's

knowledge or opinicn of them.57
Waiver of disclosure

32. The general rule is that the mere fact that an

ot}
[ %]
[
[
1]
(9
e

answered cuections in a propecsal form does not

relieve him of his general duty of disclosure.58

There may
however be circumstances in which the courts can infer a
waiver by the insurer of further disclosure. For instance,
where specific and detailed questions have been asked, as in
a proposal form, the insurer may be precluded from contending

that matters not mentioned in the proposal form are material.

Ambiguous questions

33. Where a question is ambiguous the overriding
principle is that a fair and reasonable constiuction must be
placed upon it.60 Accordingly, if an ambiguous question is
put to an applicant in a proposal form, the insurers cannct
rely on the inaccuracy of the answer as a ground fer
repudiating the policy if that answer is true having regard
to the construction which 2 reasonable man might put upon

the question and which the applicant did in fact put upon it.

57 Zurlch General Accident and Liability Insurance Co.

V. Leven 1940 S.C. 406.
58 Glicksman v. Lancashire & General Assurance Co. Ltd.
[1927] A_C. 139; see also Schcolman v. Hall T11951]
1 Lloyd's Rep. 139, 142 per Cohen L.J.

59 See McCormick v. National Motor Accident Insurance
Union Ltd., (1934) 49 L1.L.k. 361, 303 per Scrutton L.J.
and Schoolman v. Hall [1951] 1 Lloyd s Rep. 139, 143
E?_ Asquith L.J. See para. 71, below for a discussion
what constitutes a proposal form.

60 Condogianis v. Guardian Assurance Co. [1921] 2 A.C.
125, 130 per Lord Shaw of Dunfermline.
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However, there is no presumption that the interpretation
most favourable to the insured is necessarily that which is

fair and reasonable.61

Duration of the duty of disclosure

34, For completeness, we should mention that the
insured is subject to the duty of disclosure until a binding
coniract hus been conciuded with ihe insurer.t"2 He must
therefore correct any answer given in a proposal form if,
although it was accurate at the time it was given, a

. . : . . 3
supervening event has rendered it inaccurate or m151ead1ng.6

B. Criticisms of the present law as to non-disclosure

35. The application of the present law as to non-
disclosure in modern conditions has given rise to much
criticism. We set out some of these criticisms in the
following paragraphs.

The Fifth Report of the Law Reform Committee64

36. In their Fifth Report the Law Reform Committee
said:

"(4) ... it seems to us to follow from
the accepted definition of materiality
that a fact may be material to insurers
««. which would not necessarily appear
to a proposer for insurance, however
honest and careful, to be one which he
ovght to disrloce."

61 Holt's Motors v. S.E. Lancashire Ins. Co. (19230)
37 L1. L.R. 1, 4 per Scrutton u.J.

62 Lishman v. Northern Maritime Insurance Co. (1875}
L.R. 10 C.P. 179, 187; Re Yager and Guardian
Assurance Co. (1913) 108 L.7T. 38; the Marine
Insurance Act 1506, s.18(1); see paras. 23-24,
above.

63 See Looker v. Law Unicn and Rock Insurance Co.
Ltd. 11928) 1 X.B. 554-559.

64 (1957) Cmnd. 62.
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Lambert v. Co-cperative Insurance Society Ltd.

37. Prior to the Lambert case there was some doubt as
to which was the correcct test for the materiality of a non-
disclesed fact. There was a line of authoritie566 which

suggested that in at lecast certain classes of insurance the
67

lav was not as stated by the Law Reform Committce but was

that the insured was under a duty to disclose only such facts
as a reasonable man would believe to be material. This doubt
was, as we have seen,68 removed by the Lambert case. All
three judges in the Court of Appeal were however critical of
the existing law. MacKenna J., who delivered the leading
judgment, said:

"I would only add to this long judgment
the expression of my personal regret that
the Committee's recommendation has not
been implemented. The present case shows
the unsatisfactory state of the law. Mrs.
Lambert is unlikely to have thought that
it was neccessary te disclese the
distressing fact of her husband's recent
conviction when she was wenewing the
policy on her little store of jecwcllery.
She is not an underwriter and has
presumably no experience in these matters.
The defendant company would act decently
if, having established the point of

rinciple, they were to pay her. It might
be thought a heartless thing if they did
not, but that is their business, not mine.
I would dismiss the appeal."

Lawton L.J. said:

"The explanatjion for this desire to show
that the test accepied by the Privy
Council in 192571 in the clearest possible

65 [i975] 2 Lloyd's Rep. 485.
66 See Joel v. Law Union and Crown [1908] 2 K.B. 863,
884-885 and Roselcdse v. Castle [1966] 2 Lloyd's Rep. 113.

67 Namely that a fact was material if it wouid influence
the judgment of a prudent insurer in fixing the
premium or in taking the risk: see paras. 23-24, above.

68 Sce para. 24, above.

69 [1975] 2 Lloyd's Rep. 485, 491.

70 The '"prudent insurer" test cited inn. 67, above.
71 In Mutual Life Assurance Co. of New York v.

Ontario Metal Products Co. Ltd. [1925] A.C. 344.
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terms is not the true test may be because
some lawyers are of the opinion that it
is unfair to many policy holders. It was
said by Mr. Lewis, with some force, that
when the law first began to develop in
the 18th century these who sought to get
the benefit of insurance cover were
really acting with the same sort of
knowledge and understanding as the
underwriters from whom they were sceking
cover. Nowadays when the ordinary
citizen seeks to take out insurance ccver
for his house and belongings he is not
acting on equal terms with the insurance
companies. Much as I sympathize with the
point of view which was put forward by
Mr. Lewis, I cannot accept that it can
alter the law."72Z

His Lordship went on to observe:

"Such injustices as there are must now be
dealt with by Parliament, if they are to
be got rid of at all."73

Cairns L.J. said:

"I share with respect the view that was
expressed in [the Law Reform Committee's]
report that_the law might well be
changed..,"7

Other criticisms

38. It has been pointed out75 that many laymen are not
aware that a duty of disclosure exists and that it may be
very difficult if not impossibie for those who are aware of
the duty to know what information would be regarded as
material by a prudent insurer. One writer has observed that
the duty imposes an especially heavy burden on insureds who

72 [1975] 2 Lloyd's Rep. 485, 492.
73 Ibid., at 482.
74 Ibid., at 493.

75 R.A. Hasson "The doctrine cf uberrima fides in
insurance law -~ a critical evaluation' (1969) 32
M.L.R. 615, 633,
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hold a policy which is rcnewable year by year as they are
most unlikely to realise that the duty arises on each

76

successive renewal. Another has raised the problem of the

extent of the duty on an insured when he applies over the
telcphone for the issue of a cover-note by an insurer.77
39. The general rule of the present law whereby an
insvred is not relieved of his duty of disciosure even whare
the insurer has asked questions of him in a proposal form,78
has been criticised’? on the ground that the insured way
well have been led to suppose that no further information
was required to be disclosed by him.

40. In endeavouring to ascertain thc materiality of
particular facts, the courts will hear the expert evidence
of other insurers; such evidence will be produced by the
insurer who will select its expert witnesses. Some judicial

.80 For

doubt has been cast on the cogency of such evidence
instance, it has been thought cdd8l that an insurer who
would not himself have regarded a non-disclosed fact as
raterial should be able to call evidence that a prudent

insurer would have done so.

76 R. Merkin "Uberrimae fidei strikes again" (1976) 39
M.L.R. 478, 480; see para. 24, above.

77 J. Birds "What is a cover-note worth?" (1977) 40
M.L.R. 79.

78 See, however, para. 32, above.

79 Sec, tor instance, J. Birds '“lhe Statement of
Insurance Practice - a measure of regulation of the
insurance contract" (1977) 40 M.L.R. €77, 680.

80 Roselodge v. Castle [1966] 2 Lloyd's Rep. 113, 131
er McNair J. See also Reynolds v. Phecenix Assurance
Co. Ltd. [1978] 2 Lloyd's Rep. 440, 357-453 per
Forbes J.
81 See Berger v. Pollock [1973} 2 Lloyd's Rep. 442, 463
per Kerr J.
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41. Criticisms2 has also been directed te judicial
decisions as to the materiality of particular types of fact.
It will suffice to mention two such decisions. One is
Regina Fur v. Bossom83 in which an insurer was held

entitled to repudiate on the grounds of the insured's
failure to disclose a conviction that liad taken place 23

vaare sariier Annther is Locker & Wooif i.id. v. Westemn

bR - Tiier. An

Australianllnsurance co.5" in which the non-discliosed

fact held Lo be material was a previous rejection with
regard to an entirely differcnt type of jinsurance from that
which was being applied for.

a4z, We are impressed by these criticisms and have
reached the conclusion that the law as *to non-disclosure-
should be reformed.

C. Reform of the precsent law - the field of choice

43. Having described the present law of non-disclosure,
and set out some of the criticisms it has attracted, we shaill
consider three possible ways in which it can be reformed:

(i) the abolition of any duty to disclose;85

(ii) the retention of the existing duty but
the modification of the "all or ncthing"
nature of the present law by the adoption
of the so-called "proportionality

s s 84
pr1nc1ple";“‘

(iii) the retention of the duty but the

alteration of its ambit.S’

82 See R.A. Hasson "The doctrine of uberrima fides in
insurance law - a critical evaluation™ (J1989) 52
M.L.R. 615, 622-623, 626.

83 {1957) 2 Lloyd's Rep. 466; but now see Rehabilitation
of Offenders Act 1974, s.4(3)(a) and cf. Reynolds v.
Phoenix Assurance Co. Ltd. [1978] 2 Lloyd"s Rep. 440,

459-461 per Forbes J.
84 {19561 1 K.B. 408,
85 See paras. 44-51, below.
86 See paras., 52-57, below.

87 See paras. 58-96, below.
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we shall examine each of these approaches and reach a

provisional conclusion as te which of them is to be preferred.

(i) The abolition of any duty to disclose

44, The first approach to be considered is the abolition
of any duty to disclose., The argument which can be advanced

in favour of this proposal is that the circumstances

orevaltiing at ihe time of Lord Mansfielidls iudgment in Carter
o 88 . X . .
v. Boehm™" have altered so substantially that the rationale

for the duty is no longer valid, These circumstances were
that the main type of cover was marinc and that the shipowner
or charterer had the only means of knowing the facts relevant
to the risk. As the insured possessed the mcans of knowing
these facts and the insuser did not, and as the insurer
nceded to have this information in crder to decide whether to
accept the risk and what premium to charge, the insurer could
not conduct his business unless the insured made full
disclosure of all the relevant information that was known to
him. Today insurers underwrite many and varicd types of
cover and enter into contracts of insurance with the
householder, the car-owner and many others. The insurer
generally has the opportunity to ascertain most of the facts

relevant to the risk and he aveils himself of numercus
. s e 9
techniques for eliciting these facts.®
The use of the proposal form
45. As we have seen,go one of the most important of these

techniques is the asking of detailed questions of the insured
in a proposal form. Where the insured has answered detailed
questions he may well assume that he is under no duty to supply
further information; after all, the insured generally knows

from experience what information he neceds. These considerations

88 (1766) 3 Burr. 1905; 97 E.R. 1i162.

89 See para. 29, above for a description of some of these
techniques.

90 See para. 29, above.
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on their own would suggest that if the insurer wishes to have
information to enable him to assess the risk he must ask the
insured for it and that the insured should be relieved of

any duty to disclose material information except in answer to
questions pesced by the insurer.

46. However, there are further considerations., One is
that the conlract of insurunce $1ill remains, despite the
change in circumstances since Lord Mansfield's day, & contract
of speculation, the parties to which remain in a very unequal
position with regard to the actual possession of knowledge
relevant to thec risk. Another is that in relation to very many
commercial risks it is the practice of the industry not to make
use of proposal forms but to rely at least in part on the
insured's duty of disclosure as well as on underwriters' own
means of information and enquiry.

Provisional cover

47. Very often provisional insurance ccver is granted
prior to the completion of a proposal ferm. For example,
insurance cover for motor vehicles is usually granted cver the
telephone by a broker and a cover-note is then issuecd.
Similarly house insurance cover is often granted over the
telephone to a person who has just exchanged contracts for the
purclhase of a property. We are not satisfied that it would

be either convenient or practicable from the commercial point
of view tc compel an insurew or a broker in a telephone
conversation relating to provisional cover to elicit by
question and answer all the facts material to the risk. It is
likely that such a procedure would lead to disputes as to what
questions had been asked and what answers had been given and
consequently to litigation. Moreover in the absence of any
duty it would be open to the insured to conceal information
vhich he knew to be material but which was unusual in its
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nature, so that the insurer or the broker could not reasonably
be expected to ask about it over the tclcphone.g1

Cover where no proposal form is ever issued

48. There are, in addition tc large commercial risks,
other types of cover in respect of which no propesal form is
ever issued. In such cases the question may arisc whether or
not tne insurer has waived h1s right to alsciosure oif material
facts additional to those which have been furnished to him.

An example of where there will almost certainly have been such
a wailver is the purchase by intending passengers of "coupon
insurance'" at airport counters to cover the risk of injury and
death whilst in flight; the purchaser is usually required to
complete an application form which merely asks for his age,
name and address and the destination of the flight.gz

The results of abolition

49. The abolition of any duty would compel the use of
proposal forms in relation to the commexrcial risks tc which we
have referred; we consider that this would be neither
desirable nor practicable from the commercial point of view.
With regard to the other types of cover granted without a
proposal form to which we have referred, the abolition of the
duty would almost certainly lead to higher premiums to
compensate for "sharp practice" on the part of the few. This
result'would be not only economically wasteful but also unjust
to other nolicy holders. Althongh it wonld almost certainly
not lead insurers to withdraw facilities for immediate cover
(in relation to, for example, motor vehicle, house and travel
insurance), it might well lead them in addition to charging
higher premiums to insert into their policies a greater number

of conditions and exceptions to narrow the scope of the risk.

91 This consideraticn is also relevant, though to a lesser
extent, in relation to what the insured‘'s duty of
disclosure should be where a proposal form has been
completed by him and we deal with this matter at paras.
65-77, below.

92 See para. 71, below for a discussion of what constitutes
a proposal form.
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Abolition of the duty with respect to consumers

50. An alternative to the abolition of the duty across
the board would be its abolition with respect to a certain
class of insureds who may neecd special protection. We have
indicated that, since Lord Mansfield's day, the available
types of insurance cover have expanded. Many of those now
seeking cover are persons who are nol acting in the course of
& business buc who are consumers. They are unlikely to
rcalise that they are under a duty of disclosure or to know
of its ambit and they may well not be advised by a broker.g3
However, we believe that the arguments in regard to "sharp
practice" which we have advanced against the abolition of any
duty of disclosure apply equally to any proposal that it be
abolished in relation to consumers only.

Our provisional conclusion

51. Our provisional conclusion is therefore that a duty
of disclosure should be retained across the board. It follous
that there should be a duty of disclosure in all cases where
cover is applied for jrrespective of whether or not there-is a
proposal form, whether or not the cover applied for is
provisional, and whether the cover is applied for eorally cor in
writing. It is significant that some duty of disclosure is
imposed on the insured not only by the draft directive®?
also by the laws of all the common law and civil law
jurisdictions that we hove been able to study.95 Comments are

invited.

93 Who will almost certainly owe them a duty of care in
this connection: see Mallough v. Barber (1815) 4 Camp.
150; 171 E.R. 49; Park v. Hammond (1816) 6 Taunt. 4835;
128 E.R. 1127; Chapman v. Walton (1833) 10 Bing. 57,
63; 131 E.R. 826, 829. For a recent case see McNealy
v. Pennine Insurance Co. [1978] 2 Lloyd's Rep. 18.

94 Article 2(1); see paras. 130-133, below for an
analysis and description of this provision.

95 See Appendix C paras. 1-3, 13-14, and 20-21 for the
law relating to non-disclosure in some other common
law and civil law jurisdictions.
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(ii) The rctention cf the duty and the adoption

of the proportionality principle

52. The second approach to be considered is the
retention of the existing duty of disclosure but the
modification of the remedics available to the insurer for
breach of it by the insured. French law provides that if,
after a claim has been made, the insurer discovers that the

1. -

i Fadlad -
lidSo id v

iled with hisz duty to disclose materia)

insurcd duty to dis
circumstances, but is not able to prove mala fides, he is not
entitled to refuse payment altogether but is obliged to pay
that proportion of the claim which the actual premium paid
bears to the premium which would have been payable if all

material circumstances had been accurately disclosed.96

53. The attraction of the proportionality principle is
that it eliminates the 'all or nothing" nature of the present
law which entitles the insurer to refusc payment of a claim
altogether where there has been a failure to disclose a
material fact.

54. In evaluating the proportionality principle it must
be borne in mind that French insurance practice differs
considerably from our own. There is in France a comprehensive
system of fixed tariffs, supervised by administrative control,
for premiums corresponding to the circumstances of the risks
to be covered. As a matter of evidence, therefore, it would
presumably be easy in many cases for a French court to
ascertain what premium would have been charged had ali
material circumstances been disclosed. In England there is,

96 Code des Assurances, Article 113-9; see Appendix C,
para. 14; the draft directive has adopted a similar
principle for improper non-disclosure: for a
description and analysis of the relevant provision
of the draft directive see para. 143, below.
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by contrast, no comprehensive system of administratively
controlled tariffs, although insurers do have their own
tables of premiums in connection with 1ife insurance and with

. 9
motor insurance.

55. There is a further difficulty: weould the notional
premium be what thc particular insurer in question would have
charged ox what a prudent insurer would have charged?gs 1
the former interpretation were to he adopted it would often
be difficult in practice for the insured to challenge
successfully the insurcer's evidence as to the notional
premium. In our view this could lead to abuse by insurers.
If the latter interpretation were to be adopted, the court
would require expert evidence to determine the nntional
premium. We have scen that the tendering of expert evidence
regarding the materiality of non-disclosed facts has
attracted judicial criticism’’ and such criticism would apply
to a greater extent to the issue of the notional premium.

The court would nced to receive expert evidence, not only as
to whether the judgment of the prudent insurer in accepting
the risk and in fixing the premium would have been influenced,
but also as to what such an insurer's computation of the
hypothetical premium would have becn. The insured's positinm
might often be invidicus, because insurers would obviously be
in a far better position than the insured to obtain expert
evidence, irrespective of the party on whom the onus of
proving the notional premium were placed.

97 In Engiand the only comprehensive tables of premiums
which can be used virtually automatically are those
for life cover which relate the amount of the premium
to the age of an applicant in normal health. There
are also detailed rates in motor insurance relating
to, inter alia, the make of vehicle, the area in which
it is used and the age and occupation of the owner;
however, the fixing of the actual premiums is a much
more complicated process because different cover may
be obtainable from different insurers for different
risks at different premiums.

98 The draft directive appears to resolve the ambiguity
in favour of the former interpretation: see Articles
2(1) and 2(3)(c).
99 See para. 40, above.
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56. Another consideration is that the proportionality
principle is based on the assumption that, had the increased
risk been disclosed, a contract would have becen entered into
between the insured and the insurer at the notional higher
premium. However, this assumption itself rests on two
premisses. First, that the insurer would have been willing to
cover the increased risk at some premium; secondly, that the
insured would have been willing teo pay the netionel highev
premium for the cover. Both these premisses may well be false
in a substantial number of cases. Many insurers, having
regard to the quality of the visks usually accepted by them
in the course of their business, might not have been willing
to underwrite the increased risk at any premium. Should they
be permitted to put this defence forward as a complete answer

100 does not appear to allow this

1ol

to a claim? French law
It
such a defence were to be allowed, the difficulties inherent

defence, at least in relation to non-marine insurance.

in applying the proportionality principle in practice, to
which we referred in paragraph 55, would bec exacerbated.
However, in our view the proportionality principle without
this defence would be untenable and would, we think, be
totally unacceptable to the insurance industry in this
country. As for the sccond premiss upon which the assumption
is based, the insured might have preferred to carry the risk
himself rather than to pay the notional higher premium for

the increased risk.

7. Our provisional conclusion is that the proportionality

")

principle would not be a desirable innovation in this country.
Comments are invited.

100 Code des Assurances, Art. 113-9; for the marine
insurance rule sce Code des Assurances Art. L.172-2.

101 Articles 2(6) and 3(8) of the draft directive do allow
this defence but their inclusion in the draft
directive is provisional only and their survival in
future drafts is by no means certain: see paras. 145
and 154, below.
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(iii) The retention of a duty of disclosure and

the alteration of its ambit

58. If the insured is to continue to be subjecct to a
duty of disclosure and the remedies for its breach are to
remain unchanged, the question ariscs whether the extent of
that duty should be altcred. We have seen that the existing
ambit of the duty has been widely criticisedl0? and that the
Law Reform Committee in their Fifth chort103 formulated a
modified duty under which the insured would be required only
to disclose such facts as would appear to a reasonable

104

insured to be material. If this formulation were adopted

many of the criticisms of the duty, both judicial105 and

6 would be met. There is therefore a strong

extra-judicial,lo
case for retaining the duty but altering its scope in a

manner similar to that suggested by the Law Reform Committee's
formulation. The Committee's formulation was brief and we
shall endeavour, in the following paragraphs, using their
formulation as a basis, to set out a more detailed proposal
for reform of the law. Our recommendations will be elaborated

under four headings:-

{(a) The duty of disclosure where there is
no proposal form;

(b) The duty of disclosure where there is
a proposal form;
(c) "Basis of the contract' clauses;

(4)

Renawal
lenewal,

102 See paras. 37-38, above.
103 (1957) Cmnd. 62.
104 Ibid., at para. 14(1).

105 See, in particular, dicta in Lambert v. Co-operative
Insurance Society Ltd. [1975])72 Llovd's Rep. 485 at
4971, 492 and 433: see para. 37, above.

106 See paras. 38-41, above.
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(a) The duty of disclosure wherc there is no proposal form

59. Where there is no proposal form we consider that the
insured should remain under the medificd duty tb disclose
material facts described in the following paragraphs. This
would be the position where he obtains cover before a
proposal form has been completed and where cover is obtained

without a proposal form ever being completed.

The extent of the duty

60. In our view the insured's duty of disclosure where
there is no proposal form should be to disclose those facts
which a reasonable man in his circumstances would consider

to be material in the sense that they would influence the
judgment of a prudent insurer in accepting the risk or fixing
the premium. The insured should however only be under a duty
to disclose facts which he either knows or which a reasonable
man in his circumstances ought to know. This formulation is
similar to that of the Law Reform Committee. Two features of

this proposal require eclaborationm.

(1) "A reasonable man in his circumstances"

61. This formulation departs slightly from that of the
Law Pefeorm Committee which rcfers to "a reasonable insured’.
The Law Reform Committee's wording suggests that the
particular insured should be judged solely by the objective
standard of a reasonable insured, that is to say without
taking the particular circumstances of the particular

insured into account. We are concerned that this test may be
too inflexible; thus it may be suitable for businessmen but
it may be too exacting for the individual seeking, say, motor
or household insurance as a consumer. Undexr our
recommendations the court should therefore be enabled to tzke
the individual's circumstances into account. Accordingly,
the standard of disclosure required would depend on, inter
alia, whether the insured was a businessman or a consumer.
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Such a formulation would go some way to meeting the argument
107

considered above that any duty of disclosure might be

inappropriate for consumers.

However, we have not reached a firm view as to
precisely what circumstsnces the court should be entitled to
take into account, and we consider it likely that in any
legislation guidelines might be required. Comments are

invited.

62. Another advantage of this test is that the need for
expert evidence as to what facts would have influenced the
judgment of a prudent insurer, with its attendant eXxpense and
unfairness to the insured,los would fall away. The courts
would simply apply the standards of a reasonable man in the
circumstances of the insured in order to decide whether there
had been a breach of the duty. Judges have of course great
experience in applying such standards and a body of case-law
would soon build up.

(2) "Which he knows or which a rvasonable man

in his circumstances ought to know

63. “"The duty is a duty to disclosc, and you cannot
disclose what you do not know. The obligation to disclose,
therefore, necessarily depends upon the knowledge you
possess."109 Does the duty in the present law extend to
facts which are within the insured's constructive, although
not actual, knowledge? ‘1he rule in marine insurance is that
the insured will be treated as knowing facts if in the

ordinary course of business he ought to have known them.llo

107 At para. 50, above.
108 See para. 40, above. N

109 Joel v. Law Union and Crown [1908] 2 K.B. 863,
884 per Fletcher Moulton L.J.

110 The Marine Insurance Act 1906, s.18(1): see para.
23, above.
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It has never been clearly established whether the marine
insurance rule applies equally to non-marine insurdncc, and
certainly the words "in the ordinary course of business'" seem
inapt to cover individuals obtaining cover other than in the

course of business. The present law is therefore uncertain.

64. The question of policy is whether an insuréd, be he
consumer or businessman, should bc entitled to plead ignorance
of a fact which he does not know but which he ought to know.
Under our proposals this question is resolved by attributing
to the insured not only knowledge of the facts which he does
know but also knowledge of the facts which a reasonable man in
his circumstances ought to know. The advantage of this test
is similar to that of our test for whether there has been a
breach of duty; by taking the particular circumstances of the
particular insured into account the court would be enabled to
determine thc scope of constructive knowledge to be attributed
to him by reference to whether, inter alia, he is a consumer
or a businessman. This flexibility ensures that injustice is
unlikely to result from the application of the test by the
courts.

(b) The duty of disclosure where there is a proposal form

The use of proposal rorms

65. Insurers have three main techniques for obtaining
information enabling them to assess the risk. They may rely
on the insured's duty to disclose material facts. However, in
practice insurers dc¢ not often rely merely on the insured's
duty to volunteer information for this purpose, despite the
high standard of disclosure required by the present law. They
may therefore also carry out their own investigations into the
nature of the risk, or cause such investigations to be made on
their behalf. An example is the medical examination of a life
proposed to be insured. Lastly, and most importantly, they
may ask the insurcd questions about himself and about the
risk. This is usually done by requiring the insured to
complete and sign a proposal form. 1In the following
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paragraphs we shall refer to various areas of difficulty in
the present law and put forward our provisional recommendations
for reform.

The extent of the duty

66. As we lave pointed out,lll insurérs generally know
from experience what questions they need to ask in order to
obtain information enabling them to assecs. the risk and ths
insured is likely to assume that having answered these
questions, mo further information is required to be disclosed
by him. Nevertheless, the general rule of the present law is
that in these circumstances the insured is not relieved of his

112 Qur view is that this state of

duty of disclosure.
affairs is unsatisfactory. Our provisional recommendaticn is
that if a proposal form has been completed by the insured,
insurers should not be permitted to say that a fact outside
the scope of the questions asked is matcrial and ought
therefore to have been disclosed. Insurers should be taken

to have waived the duty of disclosure in regard to that fact.
In.other words, if an insured has completed a proposal form he
should be relieved of any further duty of disclosure, subject

113

to a residual duty discussed below, not deliberately to

conceal known material facts.

The nature of the duty
114

67. Earlier we reached the provisional conclusion
that good faith on the part of the insured should remain a
cormerstone of our law of insurance and accordingly that the
insured's duty of disclosure should be retained. It follows
that where there is a proposal form the insured should in our
view prima facie only be considered to have discharged his
duty of disclosure if he suprlies complete and accurate

answers to the material questions asked. Conversely, we

111 See para. 45, above.

112 Although a waiver of the materiality of facts as to
which no questions have been asked may sometimes be
inferred: see para. 32, above.

113 See para. 73, below.
114  See paras. 44-51, above.
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consider that if he fails to supply complete and accurate
answers to the material questions in the proposai form he
should prima facie be considered as being in brecach of his
duty of disclosure, with the result that the insurer will be
entitled to repudiate the policy and reject any claim. We
think that the insured should be made aware of the serious
conseduences for him cf any failure to comply with the duty
of disciosure: our provisional recommendation is therefore
that the proposal form should carry a notice tc the insured
explaining to him his duty of disclosure and warning him of
the consequences of any failure to comply with it.

Presumption of materiality of questions in a proposal form

68. The questions asked by insurers on a proposal form
will generally concern facts which are material to the risk
in the sense that the answers would influence the judgment of
the prudent insurer as to whether to accept the risk and if
so at what premium. In order to give effect to this general
proposition we provisionally recommend that there should be a
presumption that questions in proposal forms and the answers
to them are material, with the consequences conccraing the
insured's duty of disclosure to which we referred in the
previcus paragraph. Hewever, this sheuld in cur vizw only be
a presumption, since proposal forms also sometimes include
questions whose materiality is by no means self evident. We
accordingly recommend that the insured should be able to rebut
this presumption by proving that the question related to a
fact or fauts which would not have infljucnced the judgaent of
a prudent insurer in accepting the risk or fixing the

. 115
premium.

115 Or that the disclosure of the fact could not lawfully
have been required by the insurers: see the
Rehabilitation of Offenders Act 1974, s.4(3)(a) and
Reynolds v. Phoenix Assurance Co. Ltd. [1978] 2
Lioyd'™s Rep. 22 (C.A.); sec also Reyvnolds v. Phoenix
Assurance Co. Ltd. {[1978] Z Lioyd's Rep. 440, 401-
462 per Forbes J.; or that the fact required to be
disclosed could not lawfully have been taken into
account by the insurcrs: see the Sex Discrimination
Act 1975, s5.29 and the Race Relations Act 1976, s.20.

39




Type of answer required from the insured
16

69. We have seen™ that under the present law the
courts somctimes construe certain questions which are
apparently factual as asking for the insured's opinion only.
This construction is usually adopted if the subject-matter of
the question is a fact which the insured canhot reasonably be
expected either to know or to have the means of knowing. An

en on

l

3

cxample would be the gucst rn for lifs

g1
JUCS

b
insurance: "Have you any disease?"” Such a question is

clearly not capable of being answered with factual accuracy.

70. We do net intend that an insured should be obliged
to give an objectively accurate answer to every question on a
proposal form and that the insurer should have the right to
repudiate the policy and to reject any claim for an answer
which, although true to the best of the insured's knowledge
and belief, is in fact inaccurate. We believe that such a
result would be unduly onerocus on the insured. Our
provisional recommendation is therefore that if the insured
can prove that he has answered a material question in a
proposal form to the best of his knowledge and belief, having
carried out all those enquiries which a reasonable man in his
circumstances would have carried out, he should be considered
to have discharged his duty of disclosure notwithstanding
that the answer is in fact inaccurate. '

Our provisional recommendation is formulated in
terms of the insured's actual and constructive knowledge for
the following reason. An insured ought not to be able to
plead ignorance of a fact which he either knows or which is
reasonably ascertainable by him. On the other hand, he ought
not to be considered to be in breach of his duty of disclosure
if he fails to disclose a fact which he does not know and

which is not reasonably ascertairable by him.

116 See para. 31, above.

117 This question was given as an example by Fletcher
Moulton L.J. in Joel v. Law Union and Crown [1908]
2 K.B., 863 at 885.
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what is a proposal form?

71. We have so far been using the term "proposal form'
joosely to refer to a written document in which the insured
is asked questions about himscl{f and about the rizk. It is
however nccessary, for the purpose of our recommendation as
to the insured's duty of disclosurc, to provide a more
precisc -definition of a proposail form. In deciding whether a
‘written document is a proposal form, the court should liave
regard to the document as a whole. In our view, the test
should be whether the document is such -as to lead a
rcasonable man to suppose that no further information is
required to be disclecsed by him. In order to apply this test,
the court will look at the questions. If detailed questions
are asked of the’typé usually asked by insurers for the
purpose of deciding whether to accept the risk and what
premium to charge and if.they appear to be comprehensive, we
would expect the court to hold that the document is a
proposal form. The court would not be bound by any statement
in the document by the insurer, such as a statement that
""This document is not a proposal form" or that "The questions
asked in this document are not intended to be comprehensive."”

The aprlication of this test would net of course
preclude the court from deciding that there had been a waiver
of further disclosure in all the circumstances of particular
cases in which no proposal form had been. completed.

Difficulties with our recommendations

72. There are two possible difficulties with the above
scheme. One is that the insured would be able with impunity
to mislead the insurer by deliberately concealing information
which he knows tec be material to the risk but which is
sufficiently unusual in its nature not to be covered by any
question in the proposal form. The other is that insurers
would tend to ask a "general question" such as "Are there
any facts which you, as a reasonzble insured, consider would
influence the judgment of a prudent insurer in accepting
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the risk or in fixing the premium?" Such a question would, in
effect, re-introduce the general duty of disclosurc through
the back-dvor, thereby frustrating the object of our proposais.
We deal with these difficultics in the following paragraphs.

The residual duty of disclosure

~3

3. We consider that the [ivst difficulty can be met by
imposing a residual duty on the insured not deliberateliy to
conceal facts which he knows to be material and of which he
has actual knowledge. For example, if a farmer has received a
threat to burn down his outbuildings froin a disgruntled ex-
employee whom he had dismissed he should be under a duty to
disclose this fact if he applies for fire insurcace on the
outbuildings even if the fact is outside the ambit of all the
questions asked in the proposal form. In the event of a
breach of this duty by the insured, the insurer should be
entitled to repudiate the policy and reject any claim that
has arisen. This would give a residual, but necessary,
protection to the insurer. A corollary of imposing this
residual duty on thc insurcd is that an insurer should be
required to give clear and prominent notice of this duty in
the propesal feorm and to warn the insured of the consequences

of breach.

"General questions"

74, With regard to the second difficulty, insurers
shouid not be entitlied Lo ask a uesiion on the lines of the
"general question" mentioned in paragraph 72. An insured
should be entitled to ignore any such question and insurers
should be deprived of any remedy in respect of false
information supplied in answer to any such question.
However, they should be entitled to ask specific questions on
any topics which they regard as material, although we realise
that proposal forms may as a consequence become longer. For
jnstance, it is quite 1likely that insurers would in that
event ask questions as to facts affecting '"moral hazard"
which have been held by the ccurts to be material. Although
such questions may be regarded as an intrusion into an
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insured's privacy, we consider that from his own point of view
it would be less objectionable to be asked questions as to
such facts than to have them raised later as the basis for a

defence of non-disclosure when a claim is made.

Practical effects of opur provisional recommendations

~J

. At first sight it might be thought that the result

5
£ our rccommendations would be to lead insurers to make less

(&)

use of proposal forms and to place greater reliance on the
insured's duty of disclosure on the ground that they would
othervise run the risk of omitting important and material
questions from the proposal form. However, it seems to us
unlikely that this would happen. Before granting cover,
insurers are primarily interested in obtaining the information
that will enable them to decide whether to accept the risk
and, if so, at what premium; they are not interested in
relying on the insured to provide this information in order to
lay the foundation for a possible future repudiation of the
policy if he has failed to volunteer it. For this rcason they
use proposal forms in relation to many types of risk. In
addition it is, and will we think continue to be,
administratively convenient for them to do so. Indeed,
proposal forms may become an even more attractive means of
obtaining material information in the light of our earlier
provisional recommend_ation118 that the standard of disclosure
required of the insured where there is no proposal form should

119

become less stringent than under the present law.~ Comments

.

are invited.

Construction of ambiguous questions in the proposal form

76. There is one aspect of the present law which is
arguably capable of preducing injustice. It arises whern an
insured .misunderstands a question in the proposal form and
answers it correctly according to his understanding of it but

incorrectly according to its ordinary and natural meaning.

118 At para. 60, above.
119 See paras. 23-24, above.
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We think that the possibility of such injustice arising would
be reduced by an extension of the contra proferentem rule of

construction to the wording of questions in a proposal form.
This is a rule that a document prepared by an insurer should
be construed strictly against him. Under the existing 1awt?
this rule only applies to the wording of a policy or other
contractual document. In our view this consideration is
equalily applicable to questions in proposal forms. Accordingly
we provisionally recommend that where a question might
reasonably be understood in two senses, one favourable to the
insurer and the other favourable to the insured, the court
ought always to construe it in the latter sense. It will be
seen that this constitutes a departure from the present 1aw*2!
under which the court must place a fair and reasonzble
interpretation on an ambiguous question, even if it is not

that most favourable to the insured.

The insured's entitlement to a copy of the preposal form

. . 2
77. ‘For reasons which are mentioned 1ater,12 we

provisionally recommend that the insurcd should be eantitlced to
receive a copy of the completed proposal form within a
reasonahtle time of its submissien to insurers.

(c) "Basis of the contract'" clauses

(1) The present law

78. Today an insured is almost invariably required to
make and sign a declaration in the proposal form wherein he
warrants the truth of his answers to the questions asked by
insurers or zgrees that they are to be the basis of the
contract of insurance or that their truth is a condition
precedent to the validity of the contract. Sometimes the

120 See para. 105, below.
121 As to which see para. 33, above.

122 See para. 118, below. This recommendation is also
relevant to the topic of renewal: see para. 89, below.
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proposer is required to make all three declarations, or
variations of them. Alternatively the policy may incorporate
the statements in the preposal form by reference or provide
that if any statement %n the proposal form is untrue, the

2
policy will be void.1*> For the sake of convenicnce we shall
rcfer to undertakings of the kind just described as "basis of

the contract" clauses.

79. The use of 'basis of the contract'" clauses appears
to have begun in the 19th century for the purpose of making
it clear to proposers that the infeormation regquired of them
by the proposal form was regarded as very important by
insurers.124 However, jnsurers soon found that there was
also an important legal advantage in using them: since the
effect of a "basis of the contract" clause is to elevate all
the statements by the insured in the proposal form into
"warranties', insurers thereby avoided the necessity and
difficulty of proving to the satisfaction of the court that
an inaccurate answer in a proposal form related to a fact

125

which was material to the risk. This was pointed cut in

Thomson v. Weems:126 "When the truth of a particular
statement has been made the subject of warranty, no question

can arise as to its materiality or immateriality to the risk,

it being the very purpose of the warranty to exclude ail

; 130
4 H.L.

123 Sce Everett v. Desborough (1829} 5 Bing. 503
E.R. 1155 and Anderson v. Fitzgerald (1853)
Cas. 484; 10 E.R. 551 for examples.

i24 Sec R.A. Hasson "The 'basis of the contract' cluuse
in insurance law' (1971) 34 M.L.R. 29, 38.

125 See MacGillivray & Parkington on Insurance Law (6th
ed., 1975) chap. 10, para. 829; see also paras. 99 and
115, below as to warranties.

126  (i884) 9 App. Cas. 671.
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controversy upon that point”.127

In the event of cny breach
of such warranty the insurer is entitled to repudiate the
policy with retrospective cffect, so0 that he was never at
risk under it; he may accordingly reject any claims even in
respect of losses which occurred prior to his discovery of
the breach. Even if the fact warranted was guite immaterial
to the risk; even if the breach did not causc or contribute
to the loss; and cven if{ the statement in the proposal form
was made honestly and carefully and was true te the best of

f’.'L28

the insured's knowledge and belie the insuler becones

entitled te invoke these drastic rcmedies.

(2) Criticisms of the present law

80. The conversion cf answers to questions in a
proposal form from mere representations tv "warranties' by
"basis of the contract" clauses has attracted a great deal

of judicial criticism. In Joel v. Law Union and Crown
129

Insurance Co. Fletcher Moulton L.J. said:

"Insurers are thus in the highly favourable
position that they are entitled not only to
bona fides on the part of the applicant, but
also to full disclosure of all knowlcdge
possessed by the appiicant that is material
to the risk. And in my opinion they wculd
have been wise if they had contented
themselves with this. Unfortunately the
desire to make themselves doubly securc has
made them depart widely from this position
by requiring the assured to agree that the
accuracy, as wcll as the bone fides, of his
answer to various questions put to him by
them or on their behalf shall be a condition
of the validity of the policy ... I wish I
could adequately warn the public against
such practices on the part of the insurance
offices."130

127 ibid., at 689 per Lord Watscn.

128 Sec generally MacGillivray & Parkington on Insurance
Law (6th ed., 1975) chap. 10, csp. paras. §55-638
and 814-512.

129 {1908] 2 K.B. 863.
130 Ibid., at 885.
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.;jl

In Mackay v. London General Insurance Co.131 Swift J. said,

when giving judgment for the insurer because of an incorrect,

but immaterial, answer to a question where the policy
contained a "basis of the contract" clause:

"I think he [the insured] has been very badly
treated - shockingly badly treated. ‘They
[the insurers] have taken his premium. They
have not been in the least bit misled by the
answers which he had made.n132

In Glicksman v. Lancashire & General Assurance Co. Ltd.ljj

Lord Wrenbury said, when giving judgment for the insurers in

similar circumstances:

"I think it a mean and contemptible policy on
the part of an insurance company that it
should take the premiums and then refuse to
pay upon a ground which no one says was really
material. Here, upon purely technical
grounds, they, having in point of fact not
been deceived in any material particular,
avail themselves of what secems to me the
contemptible defence that although they have
taken the gremiums, they arc protected from

. paying."13 .

Such clauses have also been judicially described as being

136 the court took

"traps"135 for the insured and in one case
the view that a strict construction of such a clause
rendered the "policy [in which it was contained] ... not

-
worth the paper upon which it was written" 13’ and liable to

131 (1935) 51 L1.L.R. 201.
132 Ibid., at 202.

133 [1927] A.C. 139.

134  Ibid., at 144-145.

135 Zurich Insurance Co. v. Morrison [1942] 1 All E.R.
5§29, 537 per Lord Greene M.R.

136 Anderson v. Fitzgerald (1853) 4 H.L. Cas. 484; 10
E.R. 551.

137 Ibid., at (1853) 4 H.L. Cas. 484, 507; 10 E.R. 551,
560 per Lord St. Leonards.
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produce a result whereby 'no prudent man [would] effect a
poelicy of insurance with any Company without having an
attorney at his elbow to tell him what the true construction
of the document is".,138
81. Extra-judicial criticism of '"basis of the contract®
clauses has focussed on two features. The first is that
they give insurers the right tc rcpudiate for what would
otherwise be non-fraudulent immaterial misreprescntations.
The second is that they give insurers the right to repudiate
for statements which, although true to the best of the
insured's knowledge and belief, are in fact inaccurate;139
this result has been considered particularly draconian in
relation to proposal forms for life policies in which the

insured is asked questions about the state of his health.140

82. We agree with these criticisms. t4!

(3) Reform of the present law

The mischief

83. It is clear from the foregoing criticisms that
"basis of the contract'" clauses constitute a major mischief
in the present law. These clauses, to the extent that they
apply to statements of past and prescnt fact in a proposal
form, seem to us to be objectionable on three main grounds.
First, they enable irnsurers to repudiate the policy for an
inaccurate statement as to such a fact even though it is not

138 Anderson v. Fitzgerald (1853) 4 H.L. Cas. 484, 514;
10 E.R. 551, 563 per Lord St. Leonards.

139 See R.A. Hasson "The 'basis of the contract clause'
in insurance low'" (1971) 34 M.L.R. 29; C.H. Treitel,
The Law of Contract (4th ed., 1975) pp.264-265;
Cheshire & Fifoot's Law of Contract (9th ed.,, 1976)
p. 281.

140 See R.A., Hasson, supra, at 34-35.

141 See para. 106(b), delow for a further criticism of
"basis of the contract'" clauses.
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material to the risk. Secondly, they entitle insurers to
repudiate the policy for an objectively inaccurate statement
of fact even though the insured cculd not reasonably be
expected either to know or to have the means of knowing the
fact. Thirdly, the elecvation into warranties of all such
statements by the insured en bloc means that, if insurers
can establish any inaccuracy, however trivial, in any of the
statements, they can exevcise their right to repudinte the
policy, even though the statement was not material to the
risk and even though the statement referred to matters
beyond the insured's knowledge or means of knowledge. Such
a repudiaticn is often referred to as an example of a
repudiation on technical grounds.142
84. Insurers contend that in practice they only take
advantage of '"basis of the contract' clauses to repudiate a
policy on technical grounds where they suspect fraud which
they are unable to prove. However, it is in our view
unsatisfactory for insurers to be able, on mere suspicion,
to pre-empt the function of the courts. It should be for
the courts, and only for the courts, to make findings of

d.143 It is to us quite unacceptable that insurers

frau
should in effect in many cases have a discretion to repudiate

the policy on technical grounds; their entitlement in this

regard should depend on law, and not be a matter of discretioin.

85.  The first ground of objection to "basis of the
contract" clauses could be met by depriving-them of legal
effect merely to the extent that they are capable of turning
statements in a proposal form which are not material into
“warranties". This solution would not however go far encugh,

142 Other examples of so-called "technical repudiations”
are given in paras. 120-121, below.

143 See Law Reform Committee, Fifth Report (1957) Cmnd.
62, para. 11; "Aspects of Insurance Law" - a Report
of the Contracts and Commercial Law Reform Committee
of New Zealand (1975) para. 4; Issues Paper No. 2 of
the Law Reform Commission of Australia, Insurance
Contracts (June 1977) pp. 9-10.
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since it would not fully meet the two other objections to
which we have referred. Earlier in this working paper144
we said that it might be unjust to the insured to require
him to give objectively accurate answers to questions as to
past and present facts which were outside his knowledge or
means of knowledge. We accordingly reached the provisional

conclusion145

that such injustice could best be avoided by
a provision that the insured should be treuted as having
discharged his duty of disclosure if he answers a question
on a proposal form to the best of his knowledge and belief,
having carried out all those enquiries which a reasonable

man in his circumstances would have carried out, regardless

of whether his answer is in fact inaccurate. In our view it

would be unacceptable if insurers were able to circumvent
the protection thus afforded to the insured by obtaining
from him, by way of a "basis of the contract" clause, a
warranty as to the accuracy of all his answers, and could
then repudiate the policy on the ground that cne such
answer was 1inaccurate in circumstances where the insured,
by complying with our requirements in regard to proposal
forms, has discharged what we have recommended should be

his duty of disclosure.146

Our provisional recommendation

86. Accordingly, our provisional recommendation is
that "basis of the contract" clauses should be ineffective
to the extent that they purport to create warranties as to
past or present fact.

144 See para. 70, above.
145 At para. 70, above.
146 See paras. 66 and 70, above.

50




Scope of our provisional recommendation

87. t will be seen that the scope of our provisional |
recommendation is limited to the purported application of ‘
"basis of the contract" clauses to statements as to past or

present fact appcaring in the proposal form. It is intended

to prevent insurers from being able to treat such statements

in a proposal form as though they were terms of the contract.

The wesult of this provisional recommendation, taken together

with our provisional recommendations concerning the insured's

duty of disclosure,147 will be as follows. If an insured
makes an inaccurate statement of past or present fact in
answer to a material question in a proposal form,when he
either knows the truth or could have discovered it by making
reasonable enquiries he will be in brecach of his duty of
disclosure and the insurer will be entitled toc recpudiate the
policy and reject any claim. If,however, despite the
inaccuracy of his answer,it was true to the best of his
knowledge and belief having carried out all rcasonable
enquiries, the insured will not bz in breach of his duty of
disclosure; and if there is a "basis of the contract" clause
whercby he has purported tc warrant the objective accuracy
of his answers it will be ineffective and will not entitle
the insurer to repudiate the pclicy for a breach of any such

purporied warranty.

We should however make it clear that we do not
intend to prevent insurers from obtaining undertakings from
the insured as to the existence of past or present facts.

If insurers consider it necessary and proper from the point
of view of underwriting practice to obtain such undertakings,
we propose that they should be able to introduce them as
individual warranties, provided that the formal requirements
which we propose 1ater148 in regard to the creation of

147 See‘paras. 66 and 70, above.
148 See para. 118, below.
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warranties are satisfied. ilowever, we should point out here
: . 149 .

that under our proposals concerning warranties insurers

will nevertheless not have an unrestricted right to repudiate

the policy and reject any claim for any breach of a warranty.

Statements as to the future

85. Answers in a proposal form by the insured may not
all relate to facts existing at or prior to the date of the
contract; some of them may relate to the future. They may
assert that a fact or a-state of affairs will continue to be
true or will continue to cxist during the period of
insurance or that the insured will do or refrain from doing
something during that period. Obvious examples are
statements by the insured that he will maintain precautions
against fire and burglary on the insured premises. The
effect of a "basis of the contract'" clause when applied to
such statements is to elevate them into promises by the
insured as to the future: they are then often referred to as
promissory warrantics or warranties of a continuing nature
and become terms of the contract of insurance. As such they
have nothing to do with the insured's duty of disciosure.
Accordingly we have nothing further to say about them at this

stage but deal with them later. 0

(d) Renewal

(1) Renewal where there has been a proposal form

89. One of the provisional recommendations which we have

15¥ is that a copy of the completed

proposal form should be sent to the insured within a

made in this working paper

reasonable time of its submission to insurers. This
recommendation is important in connection with the
duty of disclosure on rerewal for the following reason. In

149 See paras. 120-122, below. \
150 See Part III. |
151 See para. 77, above.
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general, non-life insurance policies in England are contracts
for a term of one year and are renewed annually by the offer
and acceptance of the annual premium. The insured under the
present law is under a fresh duty to disclose facts material
at the date of renewal, since he is treated in law as making
4 new contract of insurance with the insurer on renewal.lsz
The extent of the duty is the .same as on the original
Cnc criticism of the present law has been
that an insured is not likely to be aware that he is under a
repeated or fresh duty of disclosure whenever he renews his
policy and that, even if he is so aware, he may find it
difficult to remember what matcerial changes in circumstances
there have been since the conclusion of the initial contract
of insurance unless hr has kept a copy of his original
proposal form. We rccommend that if the insurer invites a
renewal by the insured, the insured should be under a duty
to disclose any material changes in circumstance in the past
year and under a residual duty not deliberately to concesl
known material facts. We also recommend, however, that the
insured should be sent a notice referring him to the copy of
the completed proposzl form which was sent to him and giving
prominence to both duties and to the consequences of their
breach, The insured who applies for renewed cover without
having been invited to do so by the insurer should be under
“a similar duty of disclosure cven though he will not have
been sent the notice.

(2) Renewal where there has been no proposal form

90. Where there has been no proposal form, we' recommend
that if the insurer invites a renewal by the insured, the

152 In re Wilson [1920] 2 Ch. 28; Hearts of Qak Building
Society v. Law Union & Rock Insurance Co. Ltd. (1936]
11 E.R. 619.

153 Lambert v. Co-operative Insurance Society Ltd. [1975]
2 Lloyd's Rep. 4853, 487.




insured should be under the modified duty of disclosure
formulated in paragraph 60. The insured should be sent a
notice in writing reminding him ef his duty cf disclosure and
in particular of his duty to disclose any material changes

in circumstances of materizl cccurrences in the past ycar.
The consequences of failure to comply with the duty should
also be set out in the notice., The insured who applies for
renewed cover without having been invited to do sc by the
insurer should be under the same duty of disclosure even
though he will not have been sent the nrotice.

D. Our preferernce as regards the fiecld of choice

91. We have reached the provisional conclusion that the
duty of an insured to disclose material facts should be
retained but that the rules relating to it should be modified
in the manner which we have discussed in the immediately
preceding paragraphs. We consider that such a reform would
be clearly preferable to the introducticn of the
proportionality principle into English Jaw.

E. Should the insurer's rights in respect of non-disclosure

be further restricted?

154 (hat the

92. Under the existing law we have seen
insurer has the right, on notice of the failure by the
insured to comply with the duty of disclosure or within a
reasonable time thereafter, to repudiate the contract of
insurance and to reiect a claim even if the loss has cccurred
before he has notice of the non-disclosure. We do not
suggest any change in this aspect of the present law. It
may however be argued that the provisional recommendations
which we have made concerning non-disclosure do not go far
enough to protect the interests of the insured and that the
insurer's right to reject a claim for non-disclosure should

be restricted in a way similar to that proposed by us

154 See para. 25, above.
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later155

in relation to breaches of warranty. The
recommendation which might be applied in the present context
would entail the insurer not being entitled to reject a
claim if the insured could estabiish in the circumstances cf
a particular case that the non-disclosed fact could have had

no connection with the loss which actually occurred.i”’

az Ay L5 it co s

nexus between the actual loss and the fact which the insured
failed to disclose. But we think thet on further
consideration this approach would be open to a number of

serious objections.

94. First, it is difficult to see how any "nexus"

test would work in practice in the context of non-disclosure.
There are many facts which, although material to the risk,
are relevant more to the characteristics of the insured
himself than to the nature of the risk. One example is a
fact relevant to “moral hazard"; others are the refusal of
cover by other insurers, the imposition of speciel terms in
previous contracts or a substantial claims history. How
would a ccurt be able to determine that there could have
been no connection between such facts, assuming that the
insured had failed to disclose them, and any particular loss?

95. Secondly, we consider that a change in the law on

- these lines would erode the insurer's rights in the event of
a breach by the insured of the duty of disclosure to an
unacceptable degree. The duty of disclosure has in the past
been a cornerstone of the rules relating to the formation of

. R 157
a contract of insurance and, as we have mentioned above, we

155 See paras. 120-122, below.
156 See para. 121, below.
157 See para. 51, above.
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consider that it should so remain. The insurer's right to
avoid a contract of insurance ab initio for non-disclosure
entails the right to contend that he would never have made a
contract on those terms if he had known the non-disclosed
facts and therefore also the right te reject any claim made
prior to his discovery of the non-disclosurc. A limitation
on these rights would mcan that non-disclosure could no
longer be regarded as a factor vitiating the formation of
the contract. Furthermore, one consequence of the adoption
of a '"nexus" test would almost certainly be a rise in
premiums, perhaps a substantial one, to take account of a

possible increase in "sharp practice" by insureds.

96. The provisional recommendations in this Part are
designed to strike a balance between the interests of the
insurer and of the insured by providing adcquate protection
‘to the insured while at the same time preserving the
conditions necessary for the insurer to carry on his business
on 2 scund commercial footing. We consider that any
proposals on the lines just discussed would upsei cthat
balance and are therefore undesirable.

We would welcome comments on the duestion whether
the introduction of a 'nexus' test would be desirable. If
such a test is considered desirable we invite indications as
to how it could be made to work in practice.

F. Summary of provisional conclusions and recommendations

on non-disclosure

97. The proposals set out below are a summary of the
provisional conclusions and recommendations contained in
this Part. They do not represent concluded views but are
intended as a basis for discussion on which we invite

comments.

(a) The present law of non-disclosure is in
need of reform (paragraphs 36-42).
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(®)

(c)

(d)

(e)

()

The insured should however continuc to
be subject to a duty of disclosure
(paragraphs 45-52) and the legal remedies
for its breach should remain unchanged;
in particular we concider that the
proportionality principle would not be

a desirable innovation in this country
(paragraphs 52-57).

The ambit of the insured's duty of
disclosure should however be modified
and should be different according to
wvhether or not a proposal form has been
completcd by him (paragraphs 58-77).

Where there is no proposal form the
insured should be under a duty to
disclose those facts which a reasonable
man in his circumstances would consider
to bc material in the sense that they
would influence the judgment of a prudent
insurer in accepting the risk or fixing
the premium. The insured should however
only be under a duty to disclose facts
which he either knows or which a
reasonable man in his civcumstances ought

to know (paragraphs 59-64).

Where a proposal form has been rompleted
by the insured the insurer should, subject
to (i) below, be taken to have waived the
insured's duty in regard to any fact
outside the scope of the questions asked
(paragraph 66).

The insured should prima facie only be

considered to have discharged his duty cf

disclesure if he supplies complete and

accurate answers to the material questions

asked in a proposal form (paragraph 07).
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However, if the insured can prove that he
has answered a material questior in a
proposal form to the best of his knowlcdge
and belief, having carried out all those
enquiries which a reasonable man in his
circumstances would have carried cut, he
duty of disclosure, notwithstanding that the
“answer is in fact inaccurate (paragraphs
69-70) .

(g) There should be a presumption that questions
asked in a proposal form and the answers to
them are material, but the insured should be
able to rebut this presumption by proving
that the question related to a fact which
would not have influenced the judgment of a
prudent insurer in accepting the risk or

fixing the premium (paragraph 68).

(h) 1Ir deciding whether a written document is a
proposal form for this purpose, the court
should have regard to the document as a
whole: the test should be whether the
document was such as to lead a reasonable man
to suppose that no further information was required
to be disclosed by him. The court should look at
the queosticns acked: i€ detailed guestions
were asked of the type usually asked by
insurers for the purpose of deciding whether
to accept the risk and what premium to charge
and if they appeared comprchensive we would
expect the court to hold that the document
was a proposal form. The court should not
be bound by any statement in the document
which purports to describe its nature

(paragraph 71).
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(1)

(1

(k)

A residual duty should be imposed on the insured
not deliberately to conceal facts which he knows
to be matcrial and of which he has actual
knowledge cven if they are outside the ambit of
all the questions asked iu the proposal form.

In the event cf a Lrcach of this duty by the
insured the insurer should be entitled to repudiate
the policy and reject any claim that has arisen.
The insurer should be required Lo glve clear and
promincnt notice of this duty in the propesal form
and to warn the insured of ithe conscquences of
breach (paragraph 73).

Insurers should not be entitled to ask a '"general
question” such as "Are therc any other facts which
you, as a reasonable insured, consider would
influence the judgment of a prudent insurer in
fixing the premium or acceptiug the risk?" An
insured should be entitled to ignore any such
question and insurers should be deprived of any
remedy in respect of false infermation supplied

in answer to any such question. However, insurers
should be entitled to ask specific guestions on
any topics which they regard as material
(paragraph 74).

Where a question in a proposal form might
reasonably be understood in two senses, one
favourable to the insurer and the other favourahle

to the insured, the court ought always to construe

"it in the latter sense (paragraph 76).
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(m)

(n)

(o)

(p)

The insured should be entitled to rececive a
copy of the completed proposal form within a
reasonable time of its submission to insurers

{paragraph 77).

The present law as to the legal efiect of
"basis of the contract" clauses is
unsatisfactory and in need of reform

(paragraphs 80-82).

"Basis of the contract'" clauses should be
ineffective to the extent that they purport
to create warranties as to past or present
fact (paragraphs 83-86).

Where there has been a proposal form, and the
insurer invites a rencwal by the insurcd, thac
insured should be under a duty to disclose
any matcrial changes in circumstances in the
past year and under a residual duty not
deliberately to conceal known material facts.
The insured should be sent a notice referring
him to a copy of the completed preposzl form
which was sent to him and giving prominence
to both duties and to the consequences of
their breach. The insured who applies for
renewed cover without having been invited to
do so by the insurer sinould be uider a
similar duty of disclosure even though he
will not have been sent the notice

(paragraph 89).

Where there has been no proposal form, and an
insurer invites a renewal by the insured, the
insured should be under the modified duty of
disclosure formulated at (d) above. The
insured should be sent a notice reminding him
of this duty of disclosure and in particular
of his duty to disclose any material changes
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in circumstances or material occurrences in
the past year, and warning him of the
consequences of breach. The insurecd who
applies for renewed cover without having
been invited to de so by the insurer

should be under the same duty of

disclosure even though he will not have
been sent the notice {paragraph 90).

61



LA AR A S

PART 111 - WARRANTIES

A. The present law
Introduction

S8. Today it is common insurance practice for a

contract ol insurance to contain a number of stipulations
both as to the cxistence or continuation of a certain state
of affairs and as to the performance or non-performznce of
some act by the insured. Many of these stipulations amount
to what are generally known in insurance law as 'warranties".
We must examine the present law as to warranties in order

to ascertain the manner in which they are created and their

precisc legal cffect.

What is a warranty?

99. The word "warranty'" is used in insurance law in a
special sense to denote a term of the contract of insurance
which must be strictly complied with and upon any breach

of which, however trivial, the insurer is entitied to
repudiate the policy.lss It follows that upon a breach
of a warranty the insurer has the right to repudiate

the whole contract from the date of the breach regardless
ot the materiality of the term, the state of the mind

of the insured, or of any conncction between the breach
and the loss.159 The meaning of warranty in insurance
law is thus similar tc the geaning of "condition" in

15

the law of sale of goods. The promise which forms the

158 Pawson v, Watson (1778) 2 Cowp. 785, 787; 98 E.R.
1361, 15362 per Lord Mansfield; De Hahn v.Hartley
(1786) 1 T.R. 343; 09 E.R. 1130. Sece also the
Marine Insurance Act 1806, s. 33{(3).

159 Sce generally MacGillivray & Parkington on
Insurance Law {6th ed., 1975) chap. 10, esp.
paras. 6355-638 and 814-912. See also paras. 79,
above and 103, below.

160 See the Sale of Goods Act 1893, s. 11(1)(b).
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subject-matter of a warranty consists of an undertaking by
the insured that some patticular thing shall or shall not be

done or whereby he affirms or negatives the existence of a

particular state of facts.101
Creation of warranties
100. A warranty may be created in onc of the following

(a) by the use of the word "warranty'"; for

example, "the insured warrants ...';

(b} Dby an express provision for strict
compliance and the right to repudiate
2
for breach;lb“

(c) by the use of phrases such as "condition

163 from which the court can

precedent"
infer that the parties intended strict

compliance and the right to repudiate; .

(d) by the use of any words provided that
the court concludes that, on the true
construction of the whole document
containing the term, the parties
intended the term to possess the attributes

of a warranty;

161 This is taken from the Marine Insurance Act 1906,
s. 33{1) but is alsc apt in the context of non-
marine insurance.

162 For example, the standard clause in fire policies
requiring notification of any increase in the risk.

163 In insurance law it is more convenient and clearer
to restrict the werd "condition"™ to terms upon
breach of which the insurer will at most be able
to reject a claim in respect of a particular loss:
see MacGillivray & Parkington, op. cit., para.
639. Conditions will generally concern collateral
promises by the insured e.g. concerning the time
within which notice of loss must be given, or
terms which confer particular rights on the
insurer. .
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(e) Dby the use of a "basis of the contract”

clause.164

Types of warranty -

iCl. A warranty may relate to a state of affairs
existing in the past or in the present: such a warranty will

~ LY
cf the

generally arise from fthe annlication of 2
contract" clause to the contents of a completed proposal
form. We have dealt with the creation of warranties as to
past and present fact by 'basis of the contract" clauses in
Part 11165 and so need say little further about them here
save to point out that such warranties may sometimes appear
on the face of the policy independently of a '"basis of the

166

contract' clause. A warranty may on the other hand

relate to the future; it is often then referred to as a

n167 or a warranty of a continuing

"promissory warranty
nature and we decal with this type of warranty below. A

term may also, on its proper construction, constitute both a
warranty as to past or present fact and a promissory

warranty.

Promissory warrantics

102. Whether the terms in a proposal form or a policy

constitute promissory warranties turns on their precise

168

wording. As regards proposal forms, a clear reference

164 See paras. 78-88, above for a discussion of "basis of
the contract" clauses.

165 See paras. 78-88, above.

166 Insurers will, under our proposals, continue to be
allowed to introduce such warranties by incorporating
them as individual terms on the face of the policy:
see para. 118, below.

167 Cf. the meaning of "promissory warranty" in the Marine
Insurance Act 1906, s. 33(1).

168 Compare Grant v. Aetna Fire Insurance Co. (1862)
15 Moo. P.C.C. 516; 15 E.R. 589 and Grant v. Equitable
(1864) 14 Low. Can. R. 493. See MacGillivray &
Parkington on Insurance Law (6th ed., 1975) chap. 10,
para. 857. : 64




to the future in a particular question or statement will

69 . .. .
! without such a reference, a provision will

not normally be a promissory warranty,l70 but the warranty

always suffice;

may still be trcated as a promissory warranty if that is the
only real purpose which the provision could serve. This is
particularly likely to be the case in property insurance in

respect of warranties as to the use of the premises and
171

for examnle ., 13
ror examnple

the precautions to be taken against loss;
warranty in a fire policy as to the prescnce on premises of
fire sprinklers or extinguishers or a warranty forbiddin

-
the introduction of inflammable goods on the premises.l'2

103. The insured is required to comply with a promissory
warranty throughout the period of insurance. Any breach
entitles the insurer to repudiate the policy from the date
of breach. He remains liable for claims made in respect of
prior losses, if any, but is entitled to rcject claims in
respect of losses occurring subsequently.

169 A question in a proposal form may refer to the future
as well as to present facts: see Dawsons Ltd. v. Bonnin
{19221 2 A.C. 41%. 1f the provisicn can culy be 1¢ad
as to the future it will be a promissory warranty: see
Beauchamp v. National Mutual Indemnity [1937] 3
All E.R. 19.

170 Woolfall & Rimmer v. Moyle [1942] 1 K.B. 66;
Kennedy v. Smith and Ansvar Ins. Co. Ltd. 1976
S.L.T. 110.

171 Sillem v. Thornton (1854) 3 E. & B. 868; 118 E.R.
1367; Hales v. Reliance Fire & Accident Ins. Co.
[1960] 72 LToyd's Rep. 391.

172 As in Hales v. Reliance Fire & Accident Ins. Co.
1960172 LTIoyd's Rep. 391.
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Warranties of opinion

104. If a particular question or the general declaration
on a propesal form requires the insured to warrant only his
opinion as to the truth of his answers, there will be a

breach of warranty only if the insured dishonestly supplies
7z
i

an incorrect answer,

Interpreting warranties contra proferentem

105. 1f there is any doubt as to the scope of a warranty,
whether it is as to present or past fact or promissory or

both, it will be construed contra proferentem, that is,
174

against the insurer who drafted it. This is a rule
whereby any ambiguity in a document prepared by an insurer

should be construed strictly against him.

B. Criticisms of the preseant law

175 we set oUut the criticisms that have been

106. Earlier
attracted by the right of insurers under the present law to
create warranties by means of "basis of the contraci”
clauses. We have however three additional criticisms of the

present law of warranties:

(a) It seems to us quite wrong that an
insurer should be entitled to demand
strict compliance with a warranty
which is not material to the risk and
to repudiate the policy for a breach
of it;

173 Huddleston v. R.A.C.V. Insurance Pty. Ltd. [1975]
V.R. 683.

174 Provincial Ins. Co. v. Morgan [1933] A.C. 240
(promissory warranty arising from proposal form);
Shaw v. Robberds (1837) 6 Ad. & E. 75; 112 E.R.
29 (promissory warranty arising from policy document).

175 See paras. 80-82, above..
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(b) Material warranties are of such importancec to
the insured that he ought to be able to refer

to a written document in which they are

176

contained. However, a promissory warranty

may not appear on the face of the policy but
may be created by means of a "basis of the
177

contract' clause in the proposal form. As

a result. the insured

who

TE10 T TR,
Wil

generally uol

be supplied with a copy of the proposal form,l78
may well not remember important undertakings made
by him, even though his rights of recovery under
the policy may depend upon strict compiiance

with them.179

{c) We think it unjust that an insurer should be
entitled to reject a claim for any breach of even
a material warranty, nc matter how irrelevant the
breach may be to the loss.

Our provisional view

107.

- Our provisional view is that the prescent law of

warranties fails to strike a fair balance betwecen the insurer

and the insured and that it should thercfore be changed.

176

177
178
179

See also E.R.H. Ivamy "Insurance Law Revision" (1955)
8 C.L.P. 147, 158.

See para. 79, above.
See para. 89, above.

See also MacGillivravy & Parkington on Insurance Law
(6th ed., 1975) chap. 10, para. 815.
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C. Reform of the present law - the field of choice

Introduction
s

108. Having described and criticised the present law we

consider two possible ways in which it can be reformed:

(i) The aboliticn of warranties and the
substitution of & continuing duty to notify
increases of the risk, together with a
provision that in the event of a breach the
insurer's liability to pay claims should be

governed by the proportionality principle.

(ii) A modified system of warranties: that is a
system including provisions that a warranty
should only be effective isF it is material to
the risk, and provisions limiting the right of
the insurer to reject a claim for any loss when
there has been any breach of a material warranty,
where the breach is quite irrelevant to the loss.

(i) The abolition cof warrantics

109. A possible approach to reform would be to replace
promissory warranties by a continuing duty on the insured to
disclose te the insurer new circumstances or changes in
circumstances which are either material or of which the insurer
has requested notification in the contract. Claims arising after
a breach of this duty by the insured would be paid in the
proportion which the premium actually paid bears to the

premium which would have been charged had the true risk been
known (the proportionality principle). This is broadly the
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approach taken by Article 3 of the draft directive which is

discussed in detvail in Part IV.ISO

110. wo basic featurcs of this approach ave not known

to English law:

(i) there would be a continuing duty of disclosure
after the contract of instiraince has been made;
(ii) the insurcr would bec obliged to pay only a
proportion of the c¢laim, bascd on the ratio

bctween the actual premium and a notional premium.

111. A continuing duty of disclosure scems somewhat
draconian. The insured would have to be constantly alert 1o
relevant changes of circumstances, and this might be
particularly onerous on the private individual who has several
policies. A good deal of the scnse of security and peace of
mind which should be provided by insurance might well be lost.
In our view this approach may be appropriate for long-term
cover extending over a period of several years which is a
feature of Continental insurance practice, but we think that
it is inappropriate where cover is renewed annually, as is

generally the case in this country.

112. Of equal importance from the insurer's point of
view, this approach would prevent him from laying down
conditions which he thinks are commercially necessary for
the cover inm gquestion. Teor cxample, we think that Il would
be wholly impracticable to expect the insurance market to
provide fire insurance without being entitled to impose

180 See paras. 147-157, below.
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warranties on the insured with regard to such matters as
sprinkler systems and other precautions and without being
entitled to repudiate the policy if these precautions are

not being ohserved.

113. It scems to us that the difficulties in the
practical application of the proportionalit
this country to which we have alr

55 and 56 above apply to the same extent, and perha
181

= T

s
fortiori, when applied to a continuing duty of disclosure.

Our provisional conclusion

114. Our provisional conclusion is that this approach
would not be appropriate for contracts other than those of
long duration and that it would be undesirable to superimpose

it on English insurance law and practice.

(1ii) A modified system of warranties

Limitation of warranties to terms material to the risk

115. In our view the system of warranties in English
insurance law should be retained, but should be modified to
the extent necessary to accommodatc the criticisms we have
made. In the present law the characteristic of a warranty
is, a3 we have seﬂn,lsz that zany troac
to repudiate the policy. However, we consider that insurers
should not be entitled to repudiate a policy for the breach of
an undertaking which is immaterial to the risk, even if the
word "warranty'" is used or if, on the true construction of the
contract, the courts conclude that the parties intended such a

result. Accordingly, we make the provisional recommendation

181 See para. 153, below for a description and analysis of
the relevant provision of the draft directive.

182 See para. 99, above.
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that a term of the contract should cnly he effective as a
warranty if it is material to the risk, in the sense that it
is an undertaking which would influence a prudent insurer in

deciding whether to accept the risk and if so at what premium.

Onus of proof of materiality

116. Since the matcriality or otherwise of a particular
warranty depends on its influence on the judgment of a

prudent insurer whether or not to take the risk and if so at
what premium, it would be inappropriate and unduly harsh on
the insured if the onus of disproving materiality were placed
on him. The onus should accordingly be on the insurer to

prove that the warranty broken was material to the risk.

Types of warranty

117. As we have scen, warranties are cf two types:
warranties as to past or present fact, and promisscry
warranties. In view of our provisional rccommendation as
regards ''basis of the contract' clauses insurers wishing to
introduce warranties of the first typec will no longer be 2able
to do so by means cf a general declarztion by the insured in
a proposal form; insurers will have to introduce them
individually in compliance with the formal reguiremcnts sct
out in the paragraph next following. However, we anticipate
that, as a matter of underwriting practice, insurers will

only find it necessary to introduce such warranties in

relatively few cases, usually as
with the insured. Thus although
recommendations in this Part are
warranties as to past or present

the outcome of negotiations
the provisional .

intended to apply both to
fact and to promissory

warranties they will be applicable in the main to promissory

warranties.

Formal requirements for warranties

118. We now turn to the second of the three criticisms

of the law of warranties which we made in paragraph 106.

This was to the effect that it would be desirable for an

insured to be able to refer to a written document which

contains *the material warrantics by which he is bound. 1In

our view the insured should be entitled to be furnished by
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the insurer with such a document within a reasonable time of
his giving the warranty in question as a condition precedent
to its legal effectiveness. Where he has completed a
proposal form containing promissory warrantics he ought
accordingly tc be entitled to recceive & copy of it as

i we have made a

at
£o 133

provisional reccommendation to thic ef
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completed and it wi

(1)
. Yhere no

proposal form has been completed and the insured has given a
promissory warranty or a warranty as to past or present face 84
we consider that it should be incorporated as an individual
term on the face of the policy (or in an cndorsement thercon)
if there is one. lowever, we are aware that in some cases,
for example where short-term cover is granted, no policy is
ever issued and that in others, for example, where provisional
cover is granted a policy may not be issued within a
reasonable time of the warranty having been given. In the
case of provisional cover, a warranty may often be given over
the telephone. 1In all such cases the insurer should he
required to confirm, in writing and within a reasonable time,
the warranty given by the insured. This may be done in a
cover-note, in a certificate of insurance or even by a

letter. If the insurer fails to comply with these formal
requirements he should in our view be precluded from relying
on a breach of the warranty in question in order to

repudiate the policy or reject a claim. Nevertheless, if a

loss occurs in the interim, before a reasonable time has

elapscd for the prov n by the

confirmation, then the insurer should be entitled to rely on
an oral warranty.

183 See para. 77, above.

184 Our provisional recommendations as regards "basis of
the contract'" clauses will make it impossible for
insurers to create warranties as to past or present
fact in the proposal form: see paras. 86 and 117 above.
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Legal effect of a breach of warranty

119. If the insurer succeeds in discharging the onus of
proving that the broken warranty was matcrial to the risk,
then, provided that the formal requirements referred to in
the preceding paragraph arc satisfied. he will be entitled
to repudiate the policy as from the date of the breach, with
the consequence that, if he does so, he can also reject all
claims for losses occurring after repudiation. This is his

right under the present law.185

However, his right to
rcject a particular claim for a loss occurring prior to
repudiation should in our view be restricted in the manner

explained in the paragraphs which follow.

Loss of a naturc outside the purposc of broken warranty

120. Generally, if a particular warranty is material to
the risk, the commercial purpose of the warranty will be to
guard against losses relevant to the type of insurance in
question, and losses which occur in practice will generally
be losses of this type. Thus the purpose of warranties in
fire policies will be to guard against loss by fire and the
purpose of warranties in a burglary policy will be to guard
against loss by burglary. There may however be claims in
situations where there has been a breach of a material
warranty but where the nature of the loss in question could
have had no connection whatever with the commercial purpose
of the warranty. In such cases the breach would be clearly
irrelevant tc the loss and we are at present iirmly of the
view that it would be unjust to permit the insurer to

reject the claim. In order to illustrate types of loss
outside the commercial purpose of a warranty we set out a
number of examples. When considering these examples it must

be borne in mind that all the warranties mentioned are

185 See paras. 79, 99 and 103, above.
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clearly material in the context of the particular type
of insurance, and that under the present law the insurer

can reject every claim in all these cascs.

(a2) A warranty in a3 motor policy that the
vchicle is to Le kept in a roadworthy
condition. Tthe warrvanty 1is broken. The
vehicle is then stolen. It seems to us
that a rcjection of the claim in such a
casc would be 'technical” and should not
be permitted, becausc the type ol loss
which has occurred, that is theft, was
unrelated to the commercial purposec of

this warranty.

(b) A broken warranty as in (a) but the
vehicle is run into while it is parked
without anyone in it. It seems to us
that in this case it should be open to
the insured, if he establishes thesc
facts, to resist rciection of the claim

on the same ground as in (a).

(¢) A warranty in a motor policy that the
insured has had a driving licence for
10 ycars. He has in fact only held it
for 9 years. The vehicle is stolen.
1t seems to us that in this case; &as Lk
(b), rejection of the claim should not
be permitted: the purposc cf the warranty
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was not to guard against the type of
loss which in fact occurred.

(d) A warranty in a fidelity policy that
the insurcd employer will cngage no one
without first having taken up satisfactory
refcrences. The employer fails to do so
in relation to emnloyee A whe steals his
capleyer's wivney. 10 seems To us that the
insurer should clearly be eatitled to reject
the claim, because the commercial purpose
of the warranty was to guard against this
very type of loss; it should not be cpen
to the insured to resist this by secking
to show, for instance, that A would have
produced satisfactory or forged refercnces
if he had been asked for any.

Connection between the breach of warranty and the actual loss

121. Although the insurer should generaliy be entitlzd
to reject a claim for brcach of a material warranty if{ the
purpose of the warranty was tc guard against the loss of

the type which has in fact occurred, it is still neccssary to
examine whether any breach of such a warranty should entitle
the insurer to reject a claim in respect of any loss of such
type. The simple case is when the breach is directly
connected with, or cven causative of, the loss. It seems
self-evident that the insurer must be entitled to reject the
claim in such cases - for example, where the cxtent of a
loss by fire may have been increased by the breach of a
warranty toc maintain a sprinklier system, or wherc there has
been a loss by burglary and the entry by the thieves may

have been facilitated by the breach of a warranty to maintain
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a burglar alarm. However, there will also be cases ir which
it would in our view be unjust to permit the iiisurer to rely
on the breach, because there may be no possible connection
between the breach and the actual loss. In order to
illustrate the different situations which can arise we set
out a number of further cxamples in which there are

the

difforent deararse nf cannactinn hetween the hreach ang
different dea; < f connectinn hetween ne nreach an

i

loss, together with some comments. Again it must be
remembered when considering these examples that all the
warranties are clcarly material in the context of the
particular type of insurance and that under the present law

the insurer can reject every claim in all thess cases.

(e) The facts as in (d) in the preceding
paragraph, but the theft is committed
by employee B who has supplied
satisfactory references. It scems to
us that, although the type of loss
(breach of fidelity) lies within the
commercial ambit of the warranty
broken in relation to employee A, this
fact should not enticle clie insurey o
reject the claim if the insured can
establish that there could have been no
connection betwecen the breach in relation
to A and the theft by B.

(f) A warranty in a fire policy on a factory
that an cfficient sprinkler system will
be maintained throughout. A fire occurs
in a workshop at one end of the factory
where the system is properly maintained,
but there is no such system in a workshop
at the other end to which the fire doszs
not spread. It seems to us that on preof
of these facts the insured should be
entitled to recover for the same reascns

as in (e) above.
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(g) A warraniy in & burglary policy that a
burglar :larm will be maintained on all
doors and windows to the premises. The
insured fails to maintain the burglar
alarm in werking condition. Thieves gain
entry by tunnelling or by making a hole in
the ceiling, and a loss occurs. 1t seems
to us that the insured should only be able
te reocover I ke can csiablish thal In all
the circumstances his failure to maintain
the burgiar alarm could have had no
connection with the loss which cccurred.

Although such examples in themselves represent unusual
situations in comparison with the general run of insurance
claims, they could of course be multiplied indefinitely. In
many, perhaps the greatr majority, the answer which justice
requires may well be obvious. Howeve}, in some it will not
be, and it is necessary to devise a satisfactory test for
dealing with all of them. The test which we prcpose is the
test suggested by example (g) above: the insurexr should only
be deprived of his right tec reject a claim for a breach of

a materisl warranty, the purpose of which was to guvard apainst

4

loss of the tvre which in fact occurred, if the insurad cun
establish that the brcach could have had no connection with
the actual loss. We will first elaborate upon the test
which we propose and then discuss shortly other tests which
we have considered and rejected.

Our proposed test

122, A more detailed explanation of the test which we
proposec is as follows:

(a) The warranty must be material to the risk.

(b) The type of loss must fall within the

commercial purpose of the warranty.
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(<)

(d)

If (a) and (b) are satisfied, then
prima fucie the insurer should be
entitled to reject the claim:

However, if the insured can prove that
the breach could have had no connection
with the actual loss, it would in our
view he wnfair tg allow the insurer to

reject the claim.

Piacing the onus under {d) on the insured requires little

comment.

Apart from the fact that the overriding test sliouid

be that under (<), so that the onus of satisfying (d) should

naturally

{all on the insured, the necessary facls in order

to scek to satisfy (d) would usually be likely to be within

the knowledge of the insured, rather than the insurer.

Other possible solutions

123.
solutions
120 - 122

(a)

We must mention a number of possible alternative
which we have considered in relation to paragraphs

which appear unsatisfactory to us.

A test of "reasonableness"

For the reasons alrecady stated above,186 we

do not consider it satisfactory to maintain
the law in its present form subject to the
self-imposed "Statements of Practice"
concerning ''consumer" insurance which are
not legally enforceable and under which the
insurers are themselves the judges of
reasonable grounds for repudiation.

The question is then whether a test of

186 See paras. 4-10, above.
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reasonableness should be left to the
courts. Although we were in favour of

such a test in the context of exemptiocon
clauses in contracts of insurance,187

these were ultimatcly omitted from the
scope of the Unfair Cocntract Terms

Act 1977. Experience will no doubt show
whether this policy decision was right, but
we can certainly see no stronger recason for
appiying a rcasonableness test to breaches
of material warranties than for applying
such a test to exemption clauses. One can
see that such a test might in any event be
open to the criticism that it creates too
much uncertainty: the warranty on which the
insurer would seek to rely would almost
certainly be rvreasonablce in itseltf, since
its materiality to the cover in question
is assumed. The issues for the court would
therefore be whether in all the
circumstances it is veasonable that the
insurer should be entitled to reject a
claim on the ground of a breach of it.

This may well be thought to be too wide,

at any rate without some guidelines which
would in themselves have to include the
kind of tests which we are here considering.
We therefore think that it weould o beotteor

to devise a definitive test.

187

See our Second Report on Exemption Clauses (1975)

Law Com. No. 6%; Scot. Law Com. No. 39, paras.
245-247.
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(b) Czusation

We considered a test simply based on
causation, that is that insurers should be
entitled to reject a claim for a breach of
any material warranty unless the insured
shows an absence of any causal connection
between the broadhi aad ithe less.,  Gur mailn
reason for rejecting this test is that it
might often lead to injustice to the insurer
and would in any event be likely to

lead to a flood of litigation, often
without providing any satisfactory answer.
For instance, in example (d) in paragraph
120 above, we think that this would be the
case. It seems to us that in this cese

the insurer should be entitled to reiect
the claim even in the absencc of any
provable causal connection, because the
commercial purpose of the warranty is
clearly to guard against the risk of the
actual loss, and because the breach is
prima facie suificiently closely connected
with it to lead to the conclusion that the
absence cf any causal connection should be
regarded as irrelevant. In example (4d) it
might well be unclear whether or not the
employer would have engaged employee A had
he taken up references, and this should
clearly be irrelevant to the insurer's right
of rejection; similarly the employer should
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in such a case not be entitled to invoke
the drgument that the references would
have becen wholly satisfactory if he had
taken them up. In such cascs a test
requiring causal connection between the
breach and the loss would not provide any
satisfactory answer; vei common sense
would i. our view diciate that insurers
should be entitled to reject the claim,
Otherwise the-safeguard to the insurer
of compliance with material warrantics

would be substantially eroded.

Reaso.able foreseeability

Another test which we have on balance
rcjected is whether at the time of the
breach it would have bten reasonsbly
foreseeable that the actual loss might
ensue from the breach in question. At
first sight this appears to be 2 more
attractive test than that of causal
connection, because the ccurts have on

the whole found reasonable forsceability

a satisfactory and flexible test in the
law of tort. lowever, we think that
although this test has proved satisfactory
in determining whether a "duty"
relationship exists between A and B by
reason of their situation vis-a-vis each
other, it has proved much less satisfactory
when used as a basis for deciding whether A
is legally liable to B for an actual loss
of a particular type which B has sustaired
as a result of a breach by A. 1Its
application for this purpose in the rules
as to remotencss of damage in the law of
tort has given rise to difficuit
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distingctions and a network of case-law
, I , 188
vhich is far frow satisfactory. Qne
oinly has to apply this test to the
rample referred to in (b} zhove to see

that very sinilar difficulties would

arise.

124. Our provisional conzlusion is that, of the two

approaches -to reform of the law of warranties which we have
onsideved in this Part, the modified systew of warranties

discussed in paragraphs 116 to 122 is to be preferred to the

aboliticn of warranties and their veplacement by a

continuing duty of disclosure, as discussed in paragraphs 110
to 115.

Summary of provisional conclusions and recommendations on

warraniles

125 The propesals set cut below arc a summary of the
provisiional conclusions and recommendations contained in
this Part, Thry dn net s ara

intended zs a basis for discussion. Comments are invited.

failis to

(a) The present law of w
strike a fair valsnce between the insurer
and LS INourSd and ulighe wnuluiurs {0 ue

changed (paragraphs 106-107).

(b) The system of warranties should be
retaincd; in partlu'la a continuing
duty 0 notif{y increases of the risk
would not bec approrriate for contracts

188 See, for example, Smith v. Leech Brain [1962]
Q.B. 405 and Tremazin v. Pike [1969] 1 W.L.R.
1556.
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(<)

{(d)

(e)

other than those of long duration and
it would be undesirable to superimpesc
it on English insurance law and

practice (paragraphs 10%-114)..

The system of warranties should
however be modified: a term should
only be effective as a warranty if it
1s material to the risk and the right
of the insurer to reject a claim where
there has been a breach of a material
warranty should be restricted
(paragraphs 115-123).

A term of a contract of insurance should

only be effective as a warranty if it is

material to the risk, in the sense that

it is an undertaking which would influence
a prudent insurer in deciding whether to
accept the risk and if so 2t what

premium (paragraph 115).. The cnus should
be on the insurer to prove that the
warranty broken was material to the risk

(paragraph 116).

1f the insurer discharges the onus of
proving that the broken warranty was
material to the risk, and the formal
requirements described In (g) bLelow have
been satisfied, he will be entitled to
repudiate the policy as from the date of
the breach with the consequence that he
can also reject all claims for losses
occurring after repudiation (paragraph

119).
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(g)

The insurer should be entitled to

reject a claim in respect of a loss
occurring after the date of the breach
of a material warranty but before
repudiation of the policy if the purpose
of the warranty was to guard against a
loss of the type which in fact occurred,
iless the insured establishes, in the
circumstances of a particular case, that
the breach could have had nc coanection
with the loss {paragraphs 120-123).

Where no proposal form has been completed
and the insured has given a promissory
warranty or a warranty as to past or
present fact it should be incorporated

as an individual term on the face of the
policy (or in an endorsement thereon) if
there is one. If however no policy is
ever issued, or if no policy is issucd
within a rcasonable time of the warranty
having been given, the insurer should be
reaquired te confirm, in writing and within
a reasonable time, the warranty given by
the insured. If the insurer fails to
comply with these formal requirements he
should be precluded from relying on a
breach of the wariaily in question in
order to repudiate the policy'or reject

a claim. Nevertheless, if a loss occurs
in the interim, before a reasonable time
has elapsed for the provisien by the
insurer of such written confirmation,
then the insurer should be entitled to
rely on an oral warranty (paragraph 118).
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PART IV - AN ALTERNATIVE APPROACH: THE DRAFT DIRECTIVE

General

126. The proposals contained in Articles 2, 3 and 4 of the
drafi directive wovid provide an alternative to those rules

of our present law of insurance which fall within their scope.
Article 2 dcals with the duty of the insured to provide

certain information to the insurer prior to the conclusion of
the contract; both the ambit of the duty and the censequences
of a breach differ from our present law of non-disclesure. 1t
therefore provides an alternative approach to the law of
non-disclosure. Article 3 dcals with the duty of the insured
to declarec certain changes in circumstances which occur after
the contract has been conciuded and once again the consequences
of its breach are set out. Under our present law no such duty
exists but the insurer is of course entitled to include
warranties in the contract of insurance with which the insured
is bound strictly to comply. Article 4 deals with the effect
of a diminution of the risk while the contract is in force;
“our present law makes no provision in this regard. Articles 3
and 4 thus provide an alternative to our present system of

warrantiecs.

127. The considerations of policy underlyirg the three
Articles are, first, that the insurer should be given the
protection he needs in order to be able to run his business
and, secconcdly, that the insured should be given the protection
and security which he is entitled to expect from a contract of
insurance. The purpose of the Articles, taken together, is

to strike a fair balanée between these considerations. Our
present law gives effect to the former consideration hut at
189 2nd we think it right that a

fairer balance should be struck. We therefore welcome Articles

the expense of the latter

2-4 as a move in the right direction. However, we are not
convinced that they provide the best way of striking a fairer

189 See paras. 35-41, 80-81, and 106, abcve.
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balance. We now turn to the detailed provisions of each
Article. 1In analysing them wc have sought to make clear to
the recader how they would work in practice even where the
provisions in question arc not directly relevant tu our
proposals for referm. ©On the other hand we are not purporting
to put forward an exhaustive analysis of Articles 2-4 in the

paragraphs which fellow.

(i) Alternative approach to the law of non-disclosure

Introduction

128. In Part II of this working paper we have ccnsidercd
three possible ways of reforming our law of non-disclosure. The
second of these ways (which we do not recommend) is the
reteution of the existing duty of disclosure tut the
introduction of the proportionality principle. This is

2 of the draft
directive. The Article contains detailed provisions with

substantially the approach taken by Article

regard to the insured’'s duty of disclosure prior to the making
of a contract of insurance, thc various ways in which the duty
may be broken, the consequences of breach in each case and the
effecct cf breach on subsequent claims. The provisions appear
to be intended on the one hand to provide the insurer with ail

tha InTavm
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of the risk at the
date the contract is entered into and on the other to enable
the insured to make a proportionate recovery of his claim
where his breach does not justify the rejection of the claim
in its entirety. In this way the Article seeks to balance th
interests of insurer and insured.

129. The provisions of Article 2 differ from our present
law in two major respects. First, whereas under our law a
material non-disclosure by the insured entitles the insurer

to repudiate the policy irrespective of whether the insured
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has acted inmccently, negligently or fraudulently, the

consequences of a brecach of the duty prescribed by Article 2

. . . . g
depend upon the nature of the insured's breach. 9t

Secondly,
whereas under our law a matcorial non-disclosure by the
insured entitles the insurcr to refusc to pay any part of a
claim, Article Z permits proportionate rcceovery in some

192 . . . .. . .
cases. We must now examine the provisions of Article 2 in

The duty

130. Article 2(1) provides that prior to the conclusion
of the contract the insured shall disclose to the insurer any
circumstances of which he is aware which may influence the
insurer's assessment or acceptance of the risk, save for
circumstances already known to the latter or which are common
knowledge. Facts as to which specific questions are asked in
writing are to be regarded as material in the absence of proof
to the contrary and the insurcd nust reply to them fully and
accurately.

131. The duty differs slightly from the existing duty of
disclosure in English law in that the materiality of =
particular fact is to be judged not by refercnce to whether it
would influence the assessment of the “prudent insurer"193
but by refercnce to whether it would influence the assessment
of the actual insurer. The drawback in both cases is that the
standard of disclosure that the insurcd is vequiced Lo meet
194 With regard tc
the test in Article 2(1) it seems to us that in practice it

is one which he has no means of assessing.

would be exceedingly difficult for the insured tc lead
evidence to controvert that of the actual insurer.

190 See para. 25, ubove.

191 See paras. 138-140, below.

182 See para. 143, below.

193 See paras. 23-24, above.

194 See paras. 37-38, above.
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132. The insurcd's duty is confined te the disclosure of
those circumstances of which he is awarc: An insured would
not therefore be in breach of his duty if he failed to
disclose facts which he did not kiiow but which he ought to
have known. We think that there is a case for attributing
to the insured scmc degrec of constructive knowledgel95 and
our view is shared by the Comitd Luropéden des Assurances-’g6
(hereafter veferred to as the C.E.A) who have suggested that
the duty should extend to circumstances known to the insured

or which he can reasonably pe expected to know.

133. There is a presumption that facts as to which
specific questicns have been asked in writing are material.
This presumption seems to assume the use of proposal forms

197 While we agree that there should be a

by insurers.
presumption that facts as to which questions have been asked
on a proposal form are material, our provisional view, as
explained in Part II,lg8 is that no fact should be treated
as material unless it forms the subject-matter of a question
in the proposal [orm. Wec also agree that the insured should
provide full and accurate answers to specific questions in

writing.

Ways in which the duty may be broken

134. Article 2 lays down three ways in which the duty may
be broken by the insured:

(i) VUnder Article 2(2) he may have broken it

innocently;199

195 For our provisional recommendation in this respect,
see paras. 63-64, 70, and 97(d) and (f) above.

196 The Comité Européen des Assurances is a body
representing the European insurance industry.

197 For a discussion of proposal forms see paras. 65-77,
above.

198 At paras. 66 and 97(e) above.

199 The term "innocently" is not used in Article 2(2) of

the draft directive but we use it here to distinguish
a breach under Article 2(2) from the other ways in
which the duty may be broken.

88



(ii) VUnder Article 2(3) he may have broken it and

<
"may be decemed to have acted improperly”;‘oo

(iii) Under Article 2(4) he may have broken it

with the intention of deceiving the insurer.

e - . s oo . 2
The consequences of breach will be different in each case.~01

135. The experience of the Fngiish conris is thar the
most usual case of non-disclosure is wherc the insurcd has
been neither fraudulent nor negligent. Indeed, the
formulaticn of Article 2 at first sight also suggests that
innocent breaches under Articlie 2(2Z) will be the usual case
and that breaches under Article 2(3) and 2(4) will be the
exceptional cases. However we understand from the numerous
meetings which have been held with the Commission of the
Eurcpean Communities in Brussels that Article 2(2) is only
intended to cover exceptional cases ‘and we therefore feel
that the structure of Article 2(2), 2(3) and 2(4) 1is
misleading. We understand that it is intended that a breach
of duty under Article 2(1) will only come within Articlec 2(2)
if it arises as & result of factors outside the control of
the insured as, for example, where the letter disclosing the
facts is lest in the post. If this is correct then innocent
breaches and breaches where there is an intention to deceive
the insurer will obviously be the exceptional cases and
improper breaches will be the usual situation. We shall be
dealing with the provisions of Article 2 on this basis.

Another problem is tnat it may be difficult to decide wien

200 The use of the word "improperly" in this context
seems to be based on principles of German law
whereby a breach of contract is committed only if
in addition to breaking the contract the guilty
party is "responsible' for his breach and he is
only "responsible" for it in this sense if the
breach has been committed by him "negligently or
intentionally": ses E.J. Cohn, Manual of German Law
(2nd ed., 1968) Vol. 1, paras. 220-221.

201 See paras. 138-140, below.
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the insured has broken the duty with the intention of deceiving
the insurcr. It is not clear whether the term "with the
intention of deceiving the insurer" has the same meaning as
"frandulently". However, for the avoidance of doubt it seems

preferable to use the latter term.

THL oo v S
LISCOVEiIY G ficw C

136. The first part of Article 2(2)(a) envisages a
situstion in which there has been no breach of duty by the
insured and in which circumstances which were unknown to both
parties when the contract was concluded subsequently come to
light. The consequences are the same as where there has been

an innocent breach of duty by the insured, 202

Burden of proof

137. The burden of proving improper or '"fraudulent"

203

conduct is on the iasurer. Article 2 is silent on the

burden of proof where the breach is innccent.

Consequences of breach

138. Where the insured has broken the duty and may be
deemed to have acted improperly the insurer has the option ot
terminating the contract or of proposing an amendment of its
terms.204 If the contract is terminated the insurer must mske
a proporticnate refund of the premium in respect of ihe period
for which cover has not been provided.zos If the insurer
proposes an amendment to the contract the insured may accept
or reject it. If he rejects it or fails to reply within the
time allowed the insurer may terminate the contract upon

giving notice.206

202 Sce para. 139, below.
203 Article 2(5).

204 Article 2(3}.

205  Article 2(3)(b).

206 Article 2(3)(a).
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139. Where the insured's breach of duty was innocent the
insurer may propdse an amendment of the terms of the contract
but he is not entitled there and then to terminate the

L. 207 . I . . o :
contract. The procedure for proposing an amendment is
s . 208 ;
identicai with that outlined above.%0 If the insurer
terminates the contract in accordance with the procedure for
amendment he must make a propoertionate rcfund of premium in
200
—“

respect of any veriod for which cover has not boen p

rosyid

cd.
140. Where the insured has failed to comply with the duty
with the intention of deceiving the insurer the latter may
terminate the contract immediately and may retain any premiums
already paid and collect any premiums still outstanding in

respect of the "current insurance pcriod”.ZIO

141, Time limits are specified within which each procedural

step must be taken.211

The provisions described above confer
rights on the insurer in the event of a breach of the duty by
the insured, but no provision is made for the situalion where
the insurer does not exercise his rights after becoming aware

of the brecach. Presumably if the time limits have expired with-
out the insurer having exercised his rights he must be take:

*o have waivsd the insurcd's brecach of his duty and ithe con-
tract will continue as if there had been a disclosure of all
material facts. In the next paragraph we consider the situation

if a claim arises before the insurcr has exercised his rights.

207 Article 2(2)(a).

208 See para. 138, above.
209  Article 2(2)(b)(2}.
210 Article 2(4) (b).

211 See Articles 2(2)(a), 2(2)(b), 2(3)(a) and 2(4)(a).
Time starts to run against the insurer ir respect of
the first procedural step when he becomes aware of
the breach.
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The effect of a breach on claims

142, A loss may occur when ihere has been a breach of

duty and the insurcr has not exercised his rights to proposc
an amendment to the contract or to terminate it. Indeed the
insurer will usually only become aware of the breach when a

claim is pade. Articlie 7 accordingly makes provisicon for the

c3
effect of the breach on the insurer’s liability to pay the
claim. Once again the effect will depend upon the nature of

the insured's failurc to comply with the duty.

143. Where the insured in breach may be deemed to have

acted improperly, which as we have secnz12 appears tc be treated
as the usual casec, he will only be entitled to a proportionate
recovery of his claim. The proportion of the claim which he is
entitled to reccover will depend on the ratio between the
premium actually paid by him and the premium which would have
been charged had the true risk becn known (the "noticnal

213 This mecthod of determining the amount which the

premium").
insured is entitled to recover is known as the proportionality
principle and it will operate in most cases where there has
been a breach of duty followed by a claim. We have already
referred to the difficulties of operating such a principle in
this country and have expressed the provisional view that its

introduction would not be a desirable innovation.214

e

tlad

e

s ent

144. Where the insured’s breach was innocent, he
to recover the whole of his claim subject only to the deduction
of the difference between the premium actually paid and the

notional premium.215 If however the insured broke the duty
with the intention of deceiving the insurer then the latter

will not be liable for the payment of any part of a subsequent

212 See para. 135, above.
213 Article 2(3)(c).
214 See paras. 52-57 and 97(b), above.
215 Article 2(2)(b)(3).
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claim and may reclaim any payments already made by him to

the insured.216

145. The present draft provisionally includes a clause
(Article 2(8)) which gives the insurer the right to refuse
payment c¢f any part of a claim if he can prove that he would

not, for various specified rcasons,217 have accepted the true

.
risk a2t all, In these circumstances be will however he
obliged to vefund any premiums paid. Article 2(6) has

been included in ths prescnt draft at the requcst of the
C.E.A. We understand however that therc is considerable
opposition to it and it is by no means ccrtain that it will
survive. We have already discussed the drawbacks of such a
provision;218 however, it seems to us that the proportionality
principle would in any event be unworkable in this country

without it.

Our provisional view on Article 2

146. Our provisional view is that Article 2 1is open to

two major criticisms:

~
34
~—

the fermulotion cf the Article us regards the
various ways in which the duty may be broken
is misleading and the ambit of each type of

breach is not defined with precision;

{b) we doubt whether the proportionality principle
could be made to work satisfactorily in

practice in this country.219
216  Article 2(4)(c).
217 "Either because of the nature of his instructions or
his own internal risks, or as a result of the special

I e

conditions imposed by insurance technicalities....
218 Sce para. 56, above.
219 See paras. 52-57, and 97(b), above.
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(ii) An altcrnative to a system of warranties

147. In Part 11l of this working paper we have

considered two possible ways of reforming the law relating

to warranties: the second of the two apnroaches (which we do

not recommcnd) is the abolition of warranties and the

introduction of a continuing duty on the insured to notify

increases of risk to the insurcr. This approach to reform

is substantially that taken by Article 3 of the draft

dircctive. We understand that Article 3 is not intended to

co-exist with any system of warrantics; its implementation

would therefore presuppose thc abolition of this system in

English law. The Article contains detailed provisicns concerning

the insured's duty of notification, the various ways in which

the duty may be broken, the conscquences of breach in each

case and effect cf breach on subscquent claims. Article 4

deals with diminution of the risk and entitles the insured

to terminate the contract if the insurer refuses to reduce

the premium. The provisions of Articles 3 and 4, taken

together, appear to be intendea:

(a) to provide the insurer with all the information
he needs for the continuous assessment of the
risk throughout the term of the contract and
for the corrvsponding adjusument of the premium
as the risk changes from time to time during

that period;

(b)Y to enable the insured to make a proportionate
recovery of his claim where his breach of the
continuing duty to notify increases in the risk
does not justify the rejection of the whole of

his claim;

(c) to prevent the insured from being obliged to
continue to pay a premium that has become
excessive because of a decrease in the risk.
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148. These provisions form a marked contrast to English
law under which the insured's duty of disclosure only arises

220 Thereafter the

before and at the making of the contract.
insurer can, by the use of warranties with which the insured

is bound strictly to compiy, ensure that during the currency

of the contract the circumstanccs material to the risk remain
as disclosed at the time of its making. In English law breach
of the duty of disclosure or brcach of warrvanty entitles the
insurer to refuse payment of any part of a subsequent claim.221
Before we consider the detajled provisions of Articles 3 and 4

we should point out that they appear to have been drafted to
cater mainly for long-term contracts of insurance extending

over several years. Long-term cover is, as we have seen,222

a feature of Continental but not of English insurance practice.
It is for cons%deration whether these provﬁsions are appropriatce,
or appropriate to the same extent, for insurance contracrs of
annual duration, which are the most usual type of insurance

cantracts in this country.

Article 3

The duty of notification

149. Article 3(1) provides that from the time the contract
is entered into the insured is under a duty to notify the
insurer of any new circumstances or changes in circumstances of
which the insurer has requested notification in the contract.
Although not stated expressly, it is clear by implication223

that this duty is only te disclose neow circumstances or changes

220 See paras. 23-24 and 34, above.

221 See paras. 21-34, above for the present law as to non-
disclosure and paras. 98-105, above for the present

law as to breach of warranty.
222 See para. 111, above.

223 The Article is headed "Increase of risk" and these words
or varjations of them are repeated threoughout the
Article. See e¢.g. Article 3(1) (second paragraph),
Article 3(2), Article 3(3) and Article 3(6)(c).
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in circumstances which incrcasce the risk to which the insurer
is subjc-ct.;‘z"l Where the increase in the risk has been
brought about by the insured himself, he must give prior
notification of it to the insurer; in all other cases
notification must be made as soon as the insured becomes
awarc of the increase.”” Upon receitving notification of any
increase in the risk, or within 2 specified time thereafter,
the insurer may propose thac the terms of the concrace be
amcndcd.zzo The effect of Article 3(1) 1s that throughout the

term of the contract the insured is subject to a cuntinuing

duty to disclose the mattcrs rcfecrred to in the con ract.zzj
The ways in which the duty may be broken
150. Article 3 lays down three ways in which the duty of

notification may be broken by the insured and these correspond
with the analogous provisions of Article 2. For ease of
reference we set them out again: the insurer may have broken
228
ic ma
229

y have broken it and may be decmcd
to have acted improperly, or he may have broken it with the

the duty innccently,

224 However, Article 3(3) provides that a failure to notify
"a new circumstance or a change in circumstances which
is not liable to appreciably and permanently increase
the risk and lcad to an increase in the premium' will
not precduce any adverse legal consequences for the
insured.

225 Article 3(1) (second paragraph); it seems therefore
that the insured would not be in breach of his duty if

he was aware of the noyw circumctonces or ;

ArlhancA S
° i change iz
circumstances but not aware that they constituted an
increase in the risk.

226 Articlg 5(2); the procedure for amendment is set out
in Articie 2(2)(b): see para. 138, above.

227 The C.E.A. have proposed that the insured should be
duty-bound to disclose every new occurrence or change
of circumstances increasing the risk irrespective cf
whether disclosure has been requested in the contract;
see paras. 109-114, above and para. 125(b}, above for
cur <riticisms of the continuing duty of disclosure.

228 See paras. 134-135.

229 Article 3(5).
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intention of decciving the insurer.230 The conscquences of
breach will be different in cach case.z‘51 As with Article 2,
*he most important of the three in practice will, we
undcrstand,232 be the second, cven though the provisions are
again formulated in a way which suggests that brcaches will
generally be innocent, since the cther degrecs of failure to
comply with the duty arc treatcd as mere cxceptions to this

rule. The difficulties concerning the precise ambit of the

233

1=

rule and ot itg

(5]

enera dil dpgiali reicvdint.

Burden of proof

151, Article 3(7) provides that the burden of Pproving
that the insured failed to comply with the duty in an improper

or "fraudulcnt“234

way will in general rest on the insurer.
However, there is an exception wherc the increase in the risk
has becen brought about by the insured himself: in this case

the burden of disproving improper or "fraudulent" conduct rests
on him. Although the purpose of this exception is clearly to
discourage the insured from taking positive steps to increase
the risk and then failing to notify the insurcr, we consider it
undesirable as a matter of ﬁolicy that the insured should be
under an onus of disproving his own guilt.

The consequences of breach

152. The consequences of breach will be identical with those

prescribed by Article 2 for each degree of non-compliance.zs5

230 Article 3(6).

231 Sce para. 152, below.
232 See para. 135, above.
233 See para. 135, above.

234 This term was introduced at the request of the C.E.A.
and its meaning appears to be the same as "with the
intention of deceiving"”.

235 Save that, where the insured has broken the duty with
the intention of deceiving the insurer, it seems that
the insurer will not be entitled to reclaim any
payments made to the insured prior to the breach:
cf. Article 2{4)(c); see paras. 143-144, above.
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Ve think that this would be unduly onerous
on the insurced and that it would deprive him
of nuch of the security and pcace of mind he
1s entitied to expect from a contract of

insurance;

(b) it i3 by no mecans clear how its provisions
will work in practice or whether they are
appropriaie {or ine gencral run ol lnsuiance

contracts in this country.
Article 4§

158. Whereas Articles 2 and 3 deal, either expressly or
by implication, with increase of risk, Article 4 Jeals with
diminution of the risk. It scems intended to provide a

counter-balance to Articles 2 and 3 since it confers rights

on the insurcd and obligations on the insurer rather than

vice versa. The Article provides that the insured should be
if

entitled "withcut compensation" te terminate the contract

while it is on foot, the risk to which the insurer is subjected
has diminished "appreciably and permancntly"” so as to justify
a decrease in the premium and the insurer has refuscd to agree

I

to such a2 veducticn. The right to terminate the contract
arises as soon as the insurer refuses to agree to the reduction
or within a specified time of a request to this effect being
made to the insurer. Provision is made for a proportionate
refund of premium to be made to the insured where the contract
has been terminated by nim under the Article. Tne prescnt
draft includes a provision in square brackets that the Article
should not apply in cases where the risk diminishes after a
claim has been made. This provision was included at the
request of the C.E.A. and it i3 not clear whether it will be
incorporated in the final draft.

159. There may well be disagreement between the insured
and the insurer as to the extent of the decrease in the
premium which is justified. No machinery is provided for the

]
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resolution of such a dispute. 1t is also not apparent to us
why the making of 2 claim prior to diminution of the risk
should deprive the insured of his rights of termination under
the Article.

Qur provisicrnal conclusions on the draft directive as an

alternative approach to non-disclosure and warrantics

16G. e recognise that in the draft directive an attempt
has been made to strike a fair balance between the interests
of the insurer and those of the insured. However, we cnvisage
major difficulties if these proposals were to be adopted in

this country.

161. The proposals in Article Z seem to us workable only
on the assumption that therc is in existence a comprehensive
system of tariffs so that generally the notional premium can
readily be ascertained. There is no such system of tariffs
in this country but our provisional view is that the proposals
in Article 2 would be unsatisfactory even if there were. The
most important consideration which has led us to this view is
that the insurer's right, under Article 2(6), to contend that
he would not have taken the risk at all is vital to the
opcration of Article 2 yet at the same time it impairs the
most valuable feature of the proposals by re-introducing the

"all or nothing" result in certain circumstances.

162. Similar considerations apply to Article 3.242

Furthermore, whorcas under our Jaw fhe Trights and obligations of
the parties are frozen for the period of insurance (usually a
year), under Article 3 the insured has obligations imposed on
him after he has concluded the contract, which we think wculd

be undesirable.

163. Articles 2 and 3 provide for the operation of
complicated procedures during the currency of the contract
which would increase administrative costs and might lead to an

increase in premium.

242 See paras. 153-154, above. See alsc para. 153, above
for the additional problem of how to assess the notional
premium under Article 3.

101

T e



164. Articles 3 and 4 envisage the adjustment of the
premium from time to time if the risk increases or decreases
during the currency of the contract. This would be difficult
to operate under our system because of the absence of fixed
tariffs,

165, In general, we think that the draft directive would

bu Ilable Lo cause administraiive difficuities and addjiional

costs and also to lead to uncertainty and increased litigation.

el
>

166. Comments are invited on the draft directive and in

particular whether and how it would work in practice in Eagland.
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PART V - MISCELLANEOUS MATTERS

167. In this Part of the working paper we deal with two
miscellaneous matters in respect of which we are making no

detailed provisicnal tecommendaticns. They are:

(i) the relationship betwecen our provisional
recommendations as to non-disclosure and
warranties and the cxisting law of

misrepresentation and fraud; and

(ii) whether our provisional recommendations

should apply to contracts of re-insurance.

(1) Misrepresentation and fraud

168. In Parts II and III of this working paper we put
forward our provisional recommendations for reform of the
law relating to non-disclosure and warranties respectively.
It is necessary for us to examine briefly the relationship
betweenr the rights and remedies under our recommendations
and the rights and remedies under the cxisting law of
misrepresentation and fraud.

(a) Non-fraudulent misrepresentation

169. A breach by the insured of the duty of disclosure
may also amount to a positive misrepresentation of existing
fact. This is likely to be the case where the breach consists
of the giving of inaccurate information in answer to a material

24 . . . .
3 We envisage a situation in

question in the proposal form.
which the insurer might have the alternative of pursuing his
remedies (a) under our provisional recommendations for non-
disclosure, or (b) under the existing law for misrepresentation.
He might think it advantageous tc seek his remedies under (b)
rather than those under (a). Our provisional recommendations

in regard to non-disclosure are designed to strike a fair

243 See para. 30, above.
103

e ¥ ot CroePRpappa sty i g I g5 K



3
3

Vit st e A

IR

[ER

balance between the interests of the insurer and of thce
insured and we think that this balance might be upsct if

the insurer were entitled to pursuec his alternative remedies
for misrcprescentation. OQur view is thercfore that in such

a situation the insurcr should be confined to the rights and
remcdics providcd under our provisional recommendations in

rcgard to non-disclosure.

{(b) Fraud

170. The circumstances in which an insured supplies
information to his insurer in pursuance of his duty of
disclosure may bec such as to fall within the rules governing
fraudulent misrepresentations. The insurer might in such
cases have the alternative of pursuing his rights and
remedies under our provisional recommendations in regard to
non-disclosure or of pursuing his rights and remedies for
fraud. He might regard the latter as more advantageous than
the former. Our provisional view is that the presence of
fraud is an essential distinction and that it weuld be urjust
to deprive the insurer ir such cascs of his alternative ’

rights and remedies in fraud.

171. We are awarc that the insured may also make

fraudulent misrepresentations or otherwise act fraudulentiy
when he makes a claim but we do not intend to decal with this
topic at this stage and are therefore omitting it from this

working paper.

(ii) Contracts of re-insurance

172. When an insurer underwrites a risk he may contract
with third parties (known as re-insurers) to indemnify him
against any liability in respect of the risk: this is a
contract of re-insurance. There are also cther types of
contracts such as ''cessions'" and "treaties', whereby insurers
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may agree to ''cede'" part of the premium and of the liability
to other insurers, to which similar considerations apply as
to contracts of re-insurance. It 1s necessary for us to
consider whether the provisional recommendations in this

working paper are appropriate for such contracts.

173. The parties to such contracts will almost always be
insurers themsclves; as such they carry on business in a
market governed by well-known and long-standing rules of

law and practice. The considerations which persuaded us
that MAT should be excluded from the scope of this working
paper244 therefore apply a fortiori to contracts of
re-insurance and similar contracts. Furthermore in our view
the provisional rccommendations set out in Parts II and III
of this working paper may well be inappropriate for such
contracts.

174. We understand that it is not intended that contracts
of re-insurance should £alil within the ambit of the ¢raft

directive.

175S. We have therefore concluded that the proposals for
reform in this working paper should not apply to contracts of

re-insurance and similar contracts. Commcnts are invited.

244  See paras. 15-17, above.
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PART VI - OUR GENERAL COMMENTS ON THIS WORKING PAPER

176. The purposc of this working papetr is to consider
the present law, and to suggest rcforms of it, in relation

to the rights of insurers to repudiate contracts of insurance
and to rejecct claims on the grounds of non-disclosure cf
material facts and breaches of warranties by the insured.

Our examination uf the iaw and pruposals for refern are |
designed to operate in all ficlds of insurance other than

245
3

marine, aviation and transport ("MAT") and re-insurance

A H
and similar contracts.z‘?

A summary of our provisional conclusions and
recommendations in relation to non-disclosure is set out in
parégraph 97(a) to (o) at the end of Part II, and in relation
to breaches of warranties in paragraph 125(a) to (g) at the
end of Part III.

We were asked to deal with these important aspects
of our terms of referencc247 as a matter of urgency. We have
therefore been unable to deal in this working paper with
"special conditions, exceptions and terms'" in our terms of
reference, but our consideration of non-disclosure and
breaches of warranties has also touched on aspects of
"misrepresentacion by, or on bchalf of) the insured', and
our examination of the draft directive248 has involved some

consideration of "incrcasc and decrease of risks covered".

245 See paras. 15-17, above.
246 See paras. 172-175, above.
247 See para. 1, above.

248 See paras. 11-13, above, and Part IV, above; see
also Appendix B.
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177. It seems to us that the need for reform of insurance
law in the fields of non-disclosure and breaches of warranties
covered by this working paper is not open to doubt. The draft
diroctiV6248 provided the immediate veason for the reference
to us, but the neced for reform in these ficlds is demonstrated
by the Fifth Repert of the Luw Reiorm Committee,249 by the
many judicial and academic criticisms of the present law

referred to in Part 1T of this working paper, and hy

[
(L
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insurance industry's Statements of Insurance Practice which
show that the practices of insurers are in many respects morc
favourable tc the insured (though only as a matter of discretion;
not of right) than under the law in its present state.

178. The difficult balance between the intcrests of the
insurer and of the insured, and the different ways of striking
this balance are reflected in every code or system of insurance
law or practice which we have encountered. Notahle examples
referred to in this working paper are the draft directive,251
the law in other common law jurisdicticns,zsz the law in France
and West German)’,253 and the Statements of Insurance Prac.\:icc.z":‘J
Our provisional counclusions and rccommendations For the reform
of our law in these fields find echoes in all of them. In
putting them forward we have had four principal aims in mind.
First, to reform our law to the extent to which it appears to
us to be in need of reform in these fields. Secondly, t¢
propose reforms which strike a fair balance between the intercsts
of insurers and of the insured, and not to shrink from radical
proposals. where these appear to be justiried. Thivdly, to
¢

P
propose referms which reflect the spirit and broad aims of the

249 See para. 3, above.

250 See paras. 4-10, above, and Appendix A.
251 See Part IV and Appendix B.

252 See Appendix C, Part I.

253 Sce Appendix C, Part II.

254 See paras. 4-10, above, and Appendix A.
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draft directive. Fourthly, to propose reforms which are

consistent with the general principles of English law and
insurance practice, bearing in mind that both our law and
practice differ from those of our E.E.C. partners. We see
ne reason why the implemcntation of our proposals would

lead to any significant increcase in premiums.

255 See Part IV and Appendix B.
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APPENDIX A

STATEMENT OF INSURANCE PRACT1CE

This Statement is restricted to non-life insurances of
policvholders resident in the UK and insured in their private
capacity only.

i. Proposal rorms

{a) The declaration at the foot of the proposal form should
be restricted to completicn according to the proposer's
knowledge and belief.

(b) If not included in the declaration, prominently
displayed on the proposal form should be a Statement:-

(i) drawing the attention of the proposer to the
consequences of the failure to disclese all
material facts, explained as these facts an
insurer would regard as likely to influence
the acceptance and assessment of the
proposal;

(ii) warning that if the proposer is in anyv doubt
about facts considered material, ke should
disclose thein.

(¢) Those matters which insuvers have found generally to be
material will be the subject ol clear questions in
proposal forms.

(d) So far as is practicable, insurers will avoid asking
questions which weuld require expert knowledge bevond
that which the proposer could reasonably be expected to
possess or obtain or which would require a value
judgment on the part of the proposer.

(e) Unless the prospectus or the proposal form contains
full details of the standard cover offered, and whether
or not it contains an ocutline of that cover, the
proposal form shall include 2 statement that a copy of
the policy form is available on request.

(f) Unless the completed form or a copy of it has been sent

to a policyvholder, a copy will be made available when
an insurer raises an issue under the proposal form.

109




4.

5.

Claims

(a) Under the conditions regarding notification of a
claim, the pOliu"hOld”I shall not be asked to do more
than report a claim and subsequent developments as
socn as redsonably possible except in the case of legul
processes and claims which a third pdrty requires the
policvholder to notify within a fixed time, where
immediate advice wmay be required.

(b) Except where fraud, ueccpt;on ur negligence is
invoived, ai ihisuici 2 A
liability to indemnify a p011L)h01uer

(1) on the grounds of non-disclosure or
misrepresentution of & material fact
where knowledge of the lact would not
materially have influenced the
insurer's judgment in the acceptance
or assessment of the insurance;

(ii) on the grounds of a breach of warranty
or condition where the circumstances
of the loss arc unconnected with the
breach.

The previous paragraph 2{b} does not apply to Marine and

Aviation pnlicies,.

Renewals

Renewal notices should contzin a warning about the
duty of disclosure including the necessity to advise
changes affccting the policy which have occurred since the
policy inception or last venewal date, whichever was the
later.

Commencenent

Any changes to insurance documents will be made as and
when they need to be reprinted, but the Statement will
apply in the meantime.

EEC

This Statement will need reconsideration when the EEC
Contract Law Directive is taken into English/Scots Law.
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STATEMENT OF LONG-TERM INSURANCE DPRACTICE

This statement relates to long-term insurance effected hy
individuals resident in the UK in a private capacity.
Although the statement is not mandatory, it has been
recognised by membevrs of the LOA and ASLO as an indicaticn of
insurance practice, it being understood that there will
sometimes be exceptional circumstances where the statement
would be ineppropriate.

Industrial life assuranve policvhnlders ore Yoprdlediid
by The Industrial Assurance Acts 1923 to 10¢8 and regulations
issued thereunder, to an extent not provided for ordinary
branch policyholders. The statement will, therefore, be
modified in its application to industrial assurance business
in discussion with the Industrial Assurance Commissioner.

Life assurance 1is cither very largely or clsc entirely a
mutual enterprise and the aim of the industry in recent years
has been to reduce to & minimum the formalities - and
therefore the expense to the policvholder - invclved in
issuing a new life policy subject only to the need to protect
the general body of policyhelders f{rom the effects of non-

~

disclosure by a small minority of proposers.

1. Claims

(a) An insurer will not unreasonably reject a clzim.
(However, fraud or deception will, and negligence ot
non-disclosure or misrepresentation of a material fact
may, result in adjustment or constituts grounds {or
rejection). In particular, an insurer will not reiect

a ciaim on grounds of non-disclosure or misrvepresentation

of a matter that was outside the knowledge of the
proposer.

(b) Under any conditions regarding a time limit for
notification of a claim, the claimant will not be asked
to do more than report a claim and subsequent

eveloprments a3 scon as reasonably possible.

2. Proposal forms

(a) If the propsosal form calls for the disclosure of
material facts a statement should be included in the
declaration, or prominently displayed elsewhere on the
form or in the document of which it forms part:-

(i) drawing attention to the consequences of

fai]uye_to disclose 2all material facis and
explaining that these are facts that an
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(d)

(e)

insurer would regard as
the asscssment and accep
proposal;

likely to influence
tance of a

(ii) warning that if the signatory is in any
doubt about whether certuin facts are
material, these facts should be disclosed.

Those matters which insuvers have cemmonly found to he
material should be the subject of cleor questions i:
proposal {forms.

insurers should avoid ssking questions which would
require knowledge beyond that which the signatory
could reasonably be expected te possess.

The propoesal form or assupporting document shounld
include a statement that a copy of the policy form or
of the policy conditions is available on request.

A copy of the propesal should be made available to the
policyholder when wi insurer raises an issue under that
proposal - infcrmation not reclevant to that issue being
deleted where necessary to preserve confidentiality.

ing documents

o

Life assurance pelicies or zccompanying documents
should indicate:-

(a) the circumstances

~ £ w Al s PET
aitey tnc assusan

n which interest would accrue

1
~ | 1L PR e
CC ids mdduTrgu; dild

(b) whether or not there are rights to surrvender
values in the contract and, if so, what those
rights are.

(Note: The appropriate sales literature should
endeavour to impress on nrvennsers that whole 1ife

or endowment assurance is intended to be a long-term
contract and that surrender values, esvecially in the
early years, are frequently less than the total
premiums paid.)

Commencement

Any changes to insurance documents wiil be made as and

when they need to be reprinted but the statement will apply
in the meantime.
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APPENDIX B

PRAFT COUNCIL DIRECITVE ON_THE CO-ORDINATION QF LAWS,
REGULATTONS AND AMMINISTRATIVE PROVISIONS RELATING TO
% INSURANCE CONTRACTS
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Article 2

Declaration of risk

1. When concluding the contract, the policy-holder shall
declare to the insurer any circumstances of which he 1is
aware which may influence the insurer's assessment or
acceptance of the tisk. The policy-holder shall not he
obliged to declare to the insurer circumstances which are
already known to the latter or which are common knowledge

o

Any circumstance in respect of which the insuver has
asked specific questions in writing shall, in the absence
of proof te the contrary, be regarded as influencing the
assessment and acceptance of the risk. The policy-holder
must provide precise and complete answers.

X
£
e
A
3
3
b
4

I. (a) If circumstances which were unknown to both parties
when the contract was concluded come to light
subsequently or if the policy-holder has failed to
fulfil the cbligation referred to in paragraph 1, the
insurer shall be entitled, within a period of two
(three) months from the date on which he becomes

aware of the fact, to propose an amendment to the
contract.

(b) 1. The policy-holder shall be entitled to a period of
15 days from the date on which he receives the
proposal for an amendment in which to accept or
reject it. If the policy-holder rejects the
proposal or fails to reply within the above time
iimit, the insurer may terminate the contract
within a period of 8 days [one month] by giving
15 days notice.
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2. If the contract is terminated, the insurer shall
refund to the policy-holder the proporticen of the
premium payable in respect of the period for which
cover is not provided.

3., If o claim arises before the contract is amended
or before termination of the contract has taken
effect, the insurer shail provide the agreed zover
less the dif{ference between the premium paid for
the current insursmce period and the premium which
should hoave heen paid having regard to the increase

in the risk.

If the policy-holder has failed to fulfil the obligation
referred to in paragraph 1 and may be deemed to have
acted improperly, the insurer may terminate the contract
or propose an amendment to it.

(a) The insurer shall choose either to terminate the
contract or to propose an amendment to it within two
(threc) months from the date on which he becomes
aware of that fact. Termination shall take effect
fifteen days after thc date on which the policy-
holder is notified thereof at his last known address.

If the insurer has proposed an amendment to the
contract, the policy-holder shall be entitled to

accept or reject it within 1S days from the date on
which he receives the proposal for an awmendment. If the
policy-holder refuses the proposal or fails o reply,
the insurer mav termirate the contract within cight

days [one month] by giving fifteer days notice.

(b) If the contract is terminated the insurer shall
refund to the pelicy-holder the propertion of the
premium payable in respect of the period for which
cover is not provided.

{(¢) If a claim arises before the centract is amended or
before terminarioca of the contract has taken effect
the insurer shall be liable to provide only such
cover as is in accordance with the ratio between the
premium paid and the premium that the policv-holder
should have paid if he had declared the risk
correctly.

If the policy~holder has failed to fulfil the obligation
referred to in paragraph 1 with the intention of
deceiving the insurer, the latter may terminate the
contract.

(a) The insurer shall take such action within two [three)
months from the date on which he becomes aware of
such fact.
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(b) If he terminates the centract, the insurer shall be
entitled to retain any premiums already paid and to
collect any premium pavable in respcect of the current
insurance period.

(¢) He shall not be liablic for payment in respect of any
claim; he shull be entitled to reclaim any payments
already made.

In the cases referrcd to in paragraphs 3 and 4, the burden
of proof of fraudulent or iwmproper conduct on the part of
the policy-lholder sholl rest wiith the insuver,

[where the insurer can prove that hc would in no
circumstances have accepted the true risk, either because
of the nature of his instructicns or his own internal
risks, or as a result of the special conditions imposed
by insurance technicalities, he shall be released from
all liability in the event of a claim, and shall refund
the amount of the premiums paid].
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Article 5

Increase of rish

From the t
holder sha
circumstan
insurecr ha

me when the contract is signed, the policy-
it declare vo the insurer any new
e5 or changes 1in circumston of which the
requested notificatrion in the contract,

i
1
c
$

Such decloaration shall be made ([beforel not later than the
time when the risk increases where this is attributable
to the policy-holder; in all other cases, it should be
made immediately after the policy-holder hecomes aware of
the increase. :

The insurer may, within two [three] months of the date on
which he was notified of the increase ot the visk,
propose an amendment to the contract in accordance with
the procedure laid down in Article 2(2)(b}.

If the policy-holder has failed to fulfil the obligation
referred to in paragraph 1, such failure to give notice
shall not give rise to any penualty where it rclates to a
new circumstance or change in circumstances which is not
liable to appreciably and permanently increase the risk
and lead td an increase in the prewmium.

If the policy-holdcr has failed to fulfil the obligation
referred to in paragraph 1, the insurer may, within two
[three] months of the date on which he becomes aware of
such fact, propose an amendment tc the contract in
accordance with the procedure laid dawn in Article 2(2)(b).

If the pclicy-holder has failed to fulfil the obligation
referred to in paragrapih 1 sod way be decned to have

acted improperly, Article 2(3) shall apply.

I1f the policy-holder has failed to fulfil the obligation
referred to in paragraph 1 with the intention of
deceiving the insurer, the latter may terminate the
contract.

(a) The insurer shall take such acticn within two [threel

months from the date on which he becomes aware of
such fact;
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(b) If he terminates the contract the insurer shall be
entitled to retain any premiums alrcady paid and to
collect anv premium payable in respect of the
current insurance period;

;
!
:
{
A
:
!
H

{¢) The insurer shall not be liable in respect of any
claim arising after the increase of the risk.

7. The burden of proof of fraudulent or improper conduct on
the part of the pulicy-holder shall rest with the
insurey in tho ca roferred to in navaeranhs 5 and 6,
unless the increase is attributable to the policy-helder's
own conduct;

A

X

3 . . .-

2 & [Where the insurer can prove that he would in no
circumstances have accepted the true risk, either because
of the nature of his instructions or his own internal
rules, or as a result of the special conditions imposed

g by insurance technicalities, hec shall be releascd f{rom

k] all liability in the event of a claim and shall refund a

B proportional amount of the premiums paid in respect of

i the period following the increase of the risk].

3

¥

5

A

73
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Article 4

1f, while the contract is in force, the risk has diminished
appreciably and permanently, and if this justifies a
reduction in the premiwvm, the policy-holder $hall be
entitled to terminate the contract withcut compensation if
the insurer does not consent to reduce the premium
proportionately.

The right to terminate the contract shall arise immediately
the insurer refuses to reduce the premium or, where he fails
to reply to the policy-holder's proposal, after a period of
15 days following such proposal.

Where the contract is terminated, the insurer shall refund to
the policy-holder a proportion of the premium corresponding
to the period for which cover is net providad.

{This provision shall not apply in cases where the risk
diminishes after a claim has arisen].
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APIENDIX C

I THE LAW RELATING TC NON-DISCLOSURLE AND WARRANTIES
IN OTHER COMMON LAW JURISDICTIONS

»

Non-disclosure

1. The duty of a proposer f{or insurance to disclose all
material facts is found in a1l common law countries, though
ihie scope vi ithe duly 1s modiried substantiaiiy in the Urnirted
States and slightly in Canada. Following English authorities,
the prevailing weight of casc-law elsewhere supports the
proposition that material facts are those which a prudent or
reasonable insurer would consider material and that innocent
as well as fraudulent or negligent non-disclosure renders the
policy voidable at the option of the insurer.l

{(2) United States of America

2. Only in the United States is the law of_non-disclosure
generally diffsrent. In non-marine insurance” only the
intentional concealment of a known material fact or an actual
misrepresentaticn gives the insurer the right to avoid the
policy.3 There is accordingly no gereral duty of disclosure.

(b) Canada

3. In general the duty to disclose is the same ss in
England. However, in relation to {ire insurance only there is
in most provinces a modified duty, existing by virtue of
statutory conditions required in fire policies. In this case
only 2 misreprescntation or a fraudulcnt concealment will avoid
the policy.4

1 See e.g. Babatsikos v. Car Owners' Mutual [1970] V.R.297,
The Australian Law Reform CommIssion 1s examining aspects
of insurance law, and the duty of disclosure is ameng
those topics which it has under consideration - see
Issues Paper No.2, Insurance Contracts, (June 1977)
pp.20-25.

2 In marine insurance there is a full duty of disclosure:
see Sun Mutual Ins. Co. v. Ocean Ins. Co. 107 U.S. 485
(1882).

3 See e.g. Sebring v. Fidelity-Phenix Ins. Co., 255 N.Y.
382 (1931); Vance on Insurance (3rd ed.) pp. 370 et seq.

4 Taylor v. London Ass. Corpn. [1935] S.C.R. 422.

119




Warranties

4. The strict law of warranties survives totally
unchallenged in only a few countries other than the United
Kingdom. The following are examplcs of some of the enacted
reforms.

(a) Australia

5. There is legislation of gencral leeCL regarding life
insurance. Scoticen €4 cf . Act 1045-1072
{Commonwealth) provides that only Hdtun;a warrantics arc

actionable, exccpt in the case of fraud, and even a material
mis-statement can found avoidance cf the po11cy only within
three years of its being made. Scction 35 of that Act deals
with the particular problem of mis-statement of age, which
by itself will never avoid a policy, the section previding
in effect for the operation of the proportionality principle
to take account of the true apge. Presumably this presents
little difficulty in this field where actuarial principles
would be applied.

6. In the field of non-life insurance only the State of
Victoria has a provision® specifically aimed at warranties;
this provision prevents the insurer from relying on immaterisl
warranties unless he can establish fraud. In New Scuth Wales,
however, the court may relieve an insured from breach of a
warranty {(or of any other term of the contract) if the insurer
could not be said to have been prcjudiced by the breach.®

7. Both statutes requiring materiality apply only to
mis-statements made on 2 proposal form or on any other
document leading to the contract. Warranties ir the hody of
the policy thercfore may still be effective regardless of
materiality, and there is no requirement of a connection
between breach and a loss. The New South Wales provision
applies to all warranties and clearly could be effective to
prevent reliancc on breach of a material warranty where there
is no connection between the breach and a loss.

(b} Canada

8. There is neither general nor any uniform legisiation.
Often warranties are permitted only if material to the risk.”
Equally though, it seems that in some Provinces and in relation
to particular risks the law of warranties is as in this
country.

S Instruments Act 1958, s.25.

6 Commercial Transactions {Miscellanecus Provisions)
Act 1574, s.6.

7 See e.g. Insurance Act 1970, s.98(5) (Ontario).
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(c} New Zenland
9. Legislatior has reccently been cnactcd8 which

introduces reforms corresponding in all material respects
with the provisions in the Australian Life Insurance Act
and the Victorian Instruments Act.

(d) South Africa

10. Section 63(3) of the Insurance Act 19439 provides
that a misreprescntation made to an insurer is actionable
cnly il waterial “wiheiher or not such iepreseniaiion has
begen warranted to be true'. Arguably this applics only to
statements which, but for the presence of a "basis of the
contract" clausc, would be mere representations, and hence
not to warranties contained in the body of an insurance
policy.10

(e) United States of America

11. In a majority of States legislation has reformed the
law on warranties. Not all statlutes, however, follow the
same pattern. Most turn warranties into represcntations
and thus requirc them to be material.ll Some require a
causal ceonnection between a breach of warranty and a loss
before the breach is operative.l? Frequently 1life policies
are made statutcrily incentestable after a certain pericd,
and in some Statcs the mis-statemcnt of age by an applicant
fer lifc insurance will not avoid the policy, but brings
into operation the proportionality principle; the insured’s
representatives are entitled to the amount which the premium,
paid would have purchased had the age been corrcctiy stated.?

Insurance Law Reform Act 1977, ss. 4-7.
9 Introduced by Insurance Amendment Act 1969, s.19.

10 See G. Gordon, The South African Law of Insurance
(3rd ed.) p.205.

11 e.g. New York Insurance Law, s.149.

« g

12 e.g. Iowa Insurance Code, $. 515.101.

13 e.g. New York Insurance Law, s.155. (See comment in

paragraph 5 above).




11 THE LAW RELATING TO NON-DISCLOSURE AND WARRANTIES
IN FRANCLE AND WEST GERMANY

(a) France

1z, The French law regulating the contract of insurance
as between the insurer and the insured is contailned in the

Law of 13 July 1930, as amcnded by a Decrce of 186 July 197¢.
The Decree, knowi. as the "Code des Assurances", is a

~
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Consviidati as well, and the following cxpesition

g
is based on its provisions.

13. Non-disclosure

Article L 113-2 of the Code provides that the
insured is obliged to declare accurately, at the time of
conclusion of the contract, all circumstances known to him
which are calculated to affect the asscssment of the risk._
According to annotations in a stardard edition of the Codel®
the French courts have interpreted the last part of this
provision as meaning circumstances which the insured ought
to know are capablc of lecading the insurer either to refuse
the risk or to charge a higher premiwa.

14. Article L 113-9 provides that.if the insured is

in breach of the obligations in Articic L 112-2, either
because he f3ils to disclose all material circumstances

known to him cr because he discloses them inaccurately (but
has not in either case acted froudulently) the insurcr does
not automatically have the right to repudiate the contract

of insurance. If the insured's breach of obligation is
discovored before any loss, the insurer may cither rescind
the contract con giving notice to the insured or may afiirm
the contract in consideration of an increase of premium.

If, however, thc insured's breach of obligation is discovered
only after a loss, the insurer is only bound to pay that
proportion of the loss which the premium paid bears tc that
which would have been payable if the risk had been completely
and accurately described. Annotations to the Codel® jindicate
that the amount of the notionui premlun’ is a guc
fact, to bc determined equitably by the courts. We
understand that the courts' task is made easier by the
existence in France of a comprehensive system of fixed
tariffs for premiums corresponding to the circumstances of
the risks to be covered Annotations to Article L 113-9
indicate that the question whether the circumstance
concealed or misrepresented had any connection with the loss
is irrelevant to the insurer's rightslﬁ.

Pam A
isnt C%

14 Annotated Edition of the Code des Assurances (1976),
published by L'Argus, Paris at p. 11.

15 Ibid., p. 15.
16  Ibid., p. 15.
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Fraudulent conccalment and misreprescntation

15. Article L. 113-8 provides that the f[raudulent
concealment or misreprescntation of a material

circumstance by the insurcd renders the contract of
insurance VULd irrespective of whether the circumstance
concealed or misrepresented had any connection with the loss

The duty to declarc increases in the risk

16. By Article L 113-4 the insured is under & duty to
inform the insurcr of any increase in the risk occurrinp
Juring the currency of the contrace wnexu knowledge of the
incrcascd risk would nave arfiect Liiv
of the risk. The insursd's duty of nULlf1L8T101 differs
according to whether or not the increase in the risk was
hrought about by the insured’s own act. In either case the
insurer may terminate the contract or propose & ncw premium.
1{ the proposed new premium is not accepted by the insured,
the policy is terminated. The insurer loses the right to
terminate the contract or to provose z new premium if, with
knowledge of the insured's breach of duty, he affirms the
contract by, for_example, paying a claim or continuing to
accept premiums

v': apocfcemant

Decrease in the risk

17. Article L 113-7 provides that if during the
currency of the contract the risk decreases the insured may
rescind the contract if the insurer does pot agree to an
appropriate reduction in the premium.

General

18. Again it is important to rcalise that the akove
provisions must be interpreted in the cnntext of a system

for administrative control of insurance. The basic law
governing the organisation and control of insurance
supervision is the Statutory Decxree of 14 June 1933. The

aim of the Decree is stated to be to ensure that contracts

of insurance are properly performed. Tec this end all printed
material which is to be distributed to the public or to

17 For a genecral discussion of the provisions of French
law as to the insured's duty of disclosure see Picard
and Besson Les Assurances Terrestres en Droit Francais
(4th ed., 1975-1977) Vol. I (1975) pp. 126~171I. 1In
Vol. II (1977) at pp. 457-461 there is a discussion of
Articles 2-4 of the draft directive which supports the
contention that these Articles are based substantially
on French law.
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pcelicy holders must be submitted to the Minister of Finance
for approval. This includes general policy conditions,
proposal and acceptance forms and prospectuscs. The
Minister is authoriscd to prescribe modifications to make
the forms comply with the law. <Control in practice has been
concerned mainly with the gencral policy terms. Under the
ordennance of 29 September 1945 ihe Minister is authorised
to impose upon insurance companics the usc of standaxrd
policy clauses, but it appears that this power has not vet
been exercised.l®

(b) West Germany

19. The German law regulating the contract of
insurance as between the insurer and the insured is
contained in the Versicherungsvertragsgesetz (the Insurance
Contract Law) (VV(G) of 30 May 1908, as amended by various
laws and regulations betwecen 1911 and 1907.

Non-disclosure

20. Article 16 of the VVG imposes a duty on the
insured to disclose to the insurer, at the time when the
contract is made, all material circumstances known to him.

A circumstance is wmaterial if 1t is of a nature to have an
influence on the insurer's decision whether to eater into

the contract at all, or whether to do so on the agreed terms.
A fact as to which the insurer has asked a written gucsticn
is deemed to be material. Breach of this duty by the
insured gives the insurer the right to repudiate the po
The insurer may not however repudjiate the policy if to
knowledge the insurcd's faziluve to disclose material
ciilcamstonces was not the insured's faultl¥. Article i8
of the VVG »nrovides that if the insurer has assessed the
risk on the basis of the insured's answers to written
questions he may only repudiate the policy for the
non-disclosure of a fact outside the ambit of »ny of the
written questions in the event of the insured's fraud.

licy.
oloa
s

18 For administrative control of insurers in France

generally, sec Kimball and Pfennigstorf,
“"Administrative Centrel of the Terms of Insurance
Contracts:- A Comparative Study' (1965) 40 Indiana
L.J. 143 at 180 and 2C6.

19 Article 16(2) provides inter alia that the insurer is
entitled to repudiatc the policy if the insured's
failure to disclose a material circumstance is due to
his having "fraudulently avoided knowledge of the
circumstance®.
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Article 21 of the VVQ provides that if the
insurer repudiates the poljcy after a lost has occurred he
may not reject a claim if the circumstan witich the insured

c

ce
fajied to disclose had no causal connection with the loss.

22. The VVG also makes provisicn for the insurer's
right toﬂ"onudlatc the policy for misrepresentation by the
insured.20 In addition it preserves the insurer's right to
repudlate the policy on the ground of fraud.Z2l

Breach of warrvanty

23. Article 6 of the VVG provides that a breach of
warranty 'GD11”HCHHP]L) Oﬂl) entitles the insurcr to.reject
a cialm arising from z aftcee the breach if the

insured can be LOuS]dCTe& to be at favlt in breaking the
warranty and if there was a causal conncction betwcen the
breach and the loss or the amount of the loss.

24, The VVG also makes provision for the effect of an
increase or decresse in the risk during the term of the
insurance contract.

Procedure for repudiation

25. Article 20 of the VVG lays down the procedure to
be followed by the insurer when he repudiates the policy.
it also sets out some of the parties' obligations arising
from repudiation.

Ceneral
6. It is important to realise that the above
provisions must be understood within the context of:- -

{(a) the general German law of contracts and in
particular its provisions relating to brcachZ3;

and

(b) the law relating to insurance supervision.24

20 See Article 17.

21 See Article 22.

22  See Articles 23-29 and 41a respectively.

23 For a2 discussion of the German law on breach of contract

see E.J. Cohn, Marual of German Law (2nd ed., 1968)-Vol.
1 pp. 117-124. "A brief description of the doctrine of
breach in German law is given in the working paper at
n.200.

24 A full description of the system of administrative
control over the insurance industry is contained in
Kimball and Pfennigstorf "Adminisirative Contrcl of the
Terms of Insurance Contracts:- A Comparative Study"
(1965) 40 Indiana L.J. 143 at 177 and 182.
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The latter is the Versicherungsaufsichtsgesetz (VAG) of 1901,
After the formation of the West German Federal Republic in ‘
1949 an ancillary law was passcd in connection with insurance ;
supervision; this was the Bundesaufsichtsgesetz (BAG) 1951. ;
The BAG was mainly concerncd with the setting up of a
Federal Insurance Department. Under the VAG an insurance
company applying to the German Federal Insurance Department
for a licence to du business must also supply the Department
with a plan of operation, which explains the legal, economic
and financial hasis for its business. Among other things
neration must contain the gencral terms of
insurance policies to be issued by the couwpany. Thisc
“"general policy conditions™ in practice coaform to standard
clauses which are used thrvoughout the industry. he Federal
Insurance Department has been responsible for the
development of these standard clauses in conjunction with
the insurance industry. If an insurance company wishes to
alter its existing policy conditions or introduce new ones
it must first obtain the approval of the Federal Insurance
Department. 7The general policy conditicns must also meet
ccrtain minimum statutory rcquirements.

the nlan of one
o7 o f
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