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THE LAW COMMISSION 

WORKING PAPER NO.  7 4  

FAMILY LAW 

ILLEGITIMACY 

N . B .  N e i t h e r  t h e  Domestic Proceedings  and 
M a g i s t r a t e s '  Courts  A c t  1 9 7 8  n o r  P a r t  I 1  
of t h e  Chi ldren  Act 1975 a r e  y e t  
r e l e v a n t l y  i n  f o r c e ;  b u t  we a n t i c i p a t e  
t h a t  they  may be s o  b e f o r e  c o n s u l t a t i o n  
on t h i s  paper  i s  concluded. 

INTRODUCTION 

1. 
under tak ing  a comprehensive examinat ion  of fami ly  law. This 
working paper  examines t h e  l e g a l  p o s i t i o n  o f  those  c h i l d r e n  
who have t h e  misfor tune  t o  be  " i l l e g i t i m a t e " ,  and s u g g e s t s  
reforms.  As w i l l  emerge, an i m p o r t a n t  p a r t  o f  t h i s  work i s  
d i r e c t l y  concerned w i t h  t h e  r i g h t s  and d u t i e s  n o t  on ly  of  t h e  
c h i l d  born o u t s i d e  marr iage  b u t  a l s o  o f  b o t h  h i s  p a r e n t s . '  
view o f  t h e  s o c i a l  as w e l l  as t h e  l e g a l  importance of t h e  
s u b j e c t - m a t t e r  of  t h i s  p a p e r ,  we hope t h a t  t h e  p r o v i s i o n a l  
p r o p o s a l s  which we p u t  forward w i l l  b e  commented on as wide ly  
as p o s s i b l e .  

Under ou r  Second Programme o f  Law Reform' we a r e  

I n  

2 .  The p r e s e n t  law i n  t h i s  f i e l d  c o n t a i n s  a number of 
anomalies and we have n o  doubt  t h a t  re form i s  n e c e s s a r y .  We 
have n o t e d  the  c o n s i d e r a b l e  volume o f  m a t e r i a l  p u b l i s h e d  

1 I tem X I X :  Family Law. 
2 I n  t h i s  working paper  we g e n e r a l l y  r e f e r  t o  a c h i l d  i n  

t h e  mascul ine gender  f o r  e a s e  of  s t y l e .  

1 



dur ing  t h e  l a s t  decade o r  so3  and pa r l i amen ta ry  concern about  
t h i s  i s s u e . 4  Furthermore,  t h e  Uni ted  Kingdom has  s i g n e d  ( b u t  
n o t  y e t  r a t i f i e d )  t h e  Counci l  of  Europe Convention on t h e  
Legal  S t a t u s  of  Chi ldren  Born o u t  o f  Wedlock (1975) which aims 
t o  a s s i m i l a t e  t h e  l e g a l  s t a t u s  o f  c h i l d r e n  born o u t  of  wedlock 
w i t h  t h e  s t a t u s  o f  t hose  born  i n  wedlock. 5 

3 See ,  e . g . :  
( a )  " F a t h e r l e s s  by Law?", a s t u d y  by t h e  Board 

f o r  S o c i a l  R e s p o n s i b i l i t y  of  t h e  N a t i o n a l  
Assembly o f  t h e  Church of  England,  1966. 

Wedlock", a r e p o r t  o f  t h e  Golden J u b i l e e  
Conference of  t h e  Na t iona l  Counci l  f o r  t h e  
Unmarried Mother and Her Ch i ld ,  1968. 

(c )  "Improving t h e  l o t  of  c h i l d r e n  born o u t s i d e  
marr iage" ,  a monograph by J .  N e v i l l e  Turner ,  
V i s i t i n g  L e c t u r e r  i n  L a w ,  I n s t i t u t e  of  
J u d i c i a l  Admin i s t r a t ion ,  U n i v e r s i t y  of  
Birmingham, p u b l i s h e d  i n  1973 by t h e  Na t iona l  
Counci l  f o r  One-Parent Fami l i e s .  

(d)  "Abol i sh ing  i l l e g i t i m a c y " ,  a s tudy  pape r  by 
J. Levin ,  S e n i o r  L e c t u r e r  i n  Laws, Queen Mary 
Co l l ege ,  U n i v e r s i t y  o f  London, pub l i shed  i n  
1977 by t h e  N a t i o n a l  Counci l  f o r  One-Parent 
Fami l i e s .  

Levin (1978) 8 Fam. Law 35. 

(b)  "The Human Rights  o f  Those Born Out o f  

(e )  "Reforming t h e  i l l e g i t i m a c y  laws" by J. 

4 See p a r t i c u l a r l y  t h e  s t a t e m e n t  by  t h e  Lord Chance l lo r ,  
Lord Gardiner ,  on 2 2  February 1967 dur ing  t h e  deba te  on 
Baroness  Summerski l l ' s  motion on t h e  welfare  of  
i l l e g i t i m a t e  c h i l d r e n :  Hansard (H.L.) , v o l .  280, Cols. 
761-774; t h e  w r i t t e n  a n m v e n  on 7 November 1968 
by t h e  At torney  Genera l :  Hansard (H.C.), vo l .  7 7 2 ,  
c o l .  156 (Wr i t t en  Answers) ;  and t h e  Ch i ld ren  B i l l  
i n t roduced  by James White, M.P. ,  which was deba ted  i n  
t h e  House o f  Commons on 23 February 1979: Hansard 

5 The adopt ion  of  t h e  p roposa l s  con ta ined  i n  t h i s  working 
(H.C.), v o l .  963,  c o l s .  807-845. 

pape r  would enab le  t h e  Convention t o  b e  r a t i f i e d  on 
b e h a l f  of  t h e  U . K .  w i t h o u t  r e s e r v a t i o n s  s o  f a r  as  t h e  
law o f  England and Wales i s  concerned.  

2 



3 .  I n  1967 we accepted  an o f f e r  by t h e  Family Law Sub- 
Committee o f  t h e  S o c i e t y  of P u b l i c  Teachers  of  Law t o  conduct 
an e n q u i r y  on o u r  b e h a l f  i n t o  t h e  s t a t u s  o f  i l l e g i t i m a t e  
c h i l d r e n .  In  March 1969 t h e  S.P.T.L. s u b m i t t e d  t o  us t h e i r  
s t u d y  p a p e r  e n t i t l e d  "The i l l e g i t i m a t e  c h i l d  i n  Engl i sh  law". 
We s h o u l d  l i k e  t o  r e c o r d  t h e  s p e c i a l  d e b t  which we owe t o  t h e  
S.P.T.L. f o r  t h i s  s t u d y  paper  and f o r  t h e  h e l p  we have 
r e c e i v e d  from them s i n c e .  

4 .  In  October  1976 we s e t  up a Working P a r t y  t o  c o n s i d e r ,  
i n  p a r t i c u l a r ,  t h e  law r e l a t i n g  t o  a f f i l i a t i o n  p r o c e e d i n g s ,  and 
t o  h e l p  prepare  t h i s  paper .  The members of  t h e  Working P a r t y  
a r e  named i n  t h e  Appendix and we a r e  very  g r a t e f u l  t o  them and 
t o  t h e  o t h e r  bodies  t h e r e  l i s t e d  f o r  t h e  h e l p  which t h e y  have 
given us .  We s h o u l d  however emphasise t h a t  t h e  p r o v i s i o n a l  
views e x p r e s s e d  i n  t h i s  paper  a r e  those  o f  t h e  Law Commission 
and n o t  n e c e s s a r i l y  those  of every  member-of the  Working P a r t y .  

3 



PART I 

(A) I L L E G I T I M A C Y  - THE FACTUAL BACKGROUND 

1.1 The Report  o f  t h e  F i n e r  Committee on One-Parent 
Famil ies6 c o n t a i n s  a g r e a t  d e a l  of  s t a t i s t i c a l  and o t h e r  
i n fo rma t ion  r e l a t i n g  t o  i l l e g i t i m a t e  c h i l d r e n  because ,  as one 
would e x p e c t ,  t h e  "one-parent" i n  such a f ami ly  i s  o f t e n  an 
unmarried mother. I t  would b e  i n a p p r o p r i a t e  f o r  us t o  go 
aga in  o v e r  t h e  whole o f  t h e  ground s o  e x h a u s t i v e l y  examined 
by t h a t  Cqmmittee; b u t  i n  o r d e r ,  t o  p u t  t h e  s i z e  o f  t h e  
s u b j e c t  i n  p e r s p e c t i v e ,  and t o  s e t  t h e  s c e n e ,  we c o n s i d e r  
t h a t  we s h o u l d  g ive  some o f  t h e  most r e l e v a n t  s t a t i s t i c s .  

1 . 2  The b i r t h  r a t e  i n  England and Wales has  d e c l i n e d  
s i n c e  1965. In  t h a t  y e a r ,  862,725 l i v e  b i r t h s  were recorded 
as a g a i n s t  569,259 i n  1977. This  d e c l i n e  may be accounted 
f o r ,  i n  p a r t ,  by i n c r e a s i n g  use  o f  b i r t h  c o n t r o l  methods and 
by l e g a l  a b o r t i o n ;  b u t  t hose  f a c t o r s  have n o t  had a 
corresponding e f f e c t  on t h e  i l l e g i t i m a c y  r a t e  which h a s ,  on 
the  c o n t r a r y ,  been i n c r e a s i n g . 7  
Second World War i n  1945 and 1960 approximately 5 p e r  c e n t .  
o f  t h e  t o t a l  number o f  b i r t h s  each y e a r  were r eco rded  a s  
i l l e g i t i m a t e ;  i n  1965 t h e  p r o p o r t i o n  was 7 . 7  p e r  cen t .  ; i n  
1 9 7 0  i t  was 8 .3  p e r  c e n t . ;  i n  1975, 9 . 1  p e r  c e n t . ;  and i n  
1977 ( t h e  l a s t  y e a r  f o r  which f i g u r e s  a r e  a v a i l a b l e ) ,  9 . 7  p e r  
c e n t . ,  which r e p r e s e n t s  55,379 c h i l d r e n .  About 1; m i l l i o n  
c h i l d r e n  have been r eco rded  as  born i l l e g i t i m a t e  s i n c e  t h e  
end of  t he  Second World War. 

Between t h e  end o f  t h e  

6 (1974) Cmnd. 5629, p a r t i c u l a r l y  p a r a s .  3.60-3.63. 
7 The number o f  i l l e g i t i m a t c  b i r t h s  ( a s  d i s t i n c t  from t h e  

i l l e g i t i m a c y  rate) has  however d e c l i n e d  i n  r e c e n t  y e a r s .  
For example,  i n  1966 67,056 i l l e g i t i m a t e  b i r t h s  were 
r eco rded ,  r e p r e s e n t i n g  7.9 p e r  c e n t .  o f  a l l  l i v e  b i r t h s ;  
i n  1977 t h e  number o f  such  b i r t h s  was on ly  55,379 b u t  
t h e  r a t e  was 9 . 7  p e r  c e n t .  However, previsional 
f i g u r e s  f o r  t h e  f i r s t  t h r e e  q u a r t e r s  o f  1978 sugges t  
t h a t  t h e r e  was an i n c r e a s e  i n  t h e  number o f  i l l e g i t i m a t e  
b i r t h s  i n  t h a t  y e a r :  O . P . C . S .  Monitor VS 79/5. 
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1 . 3  By no means every  c h i l d  born i l l e g i t i m a t e  remains s o ,  
o r  remains s u b j e c t  t o  the  d i s a b i l i t i e s  a t t a c h e d  t o  
i l l e g i t i m a c y ;  i t  has  been c a l c u l a t e d  t h a t  on ly  53.3 p e r  c e n t .  
of c h i l d r e n  born i l l e g i t i m a t e  i n  1961 remained s o  s i x t e e n  
y e a r s  l a t e r . 8  This i s  because some c h i l d r e n  born i l l e g i t i m a t e  
a r e  l e g i t i m a t e d ,  and some a r e  adopted.  Thus, every  y e a r  about 
10,000 b i r t h s  a r e  r e - r e g i s t e r e d '  when t h e  c h i l d  i s  l e g i t i m a t e d  
by t h e  marr iage o f  h i s  p a r e n t s .  Although i t  i s  imposs ib le  t o  
r e l a t e  t h a t  f i g u r e  d i r e c t l y  t o  t h e  number o f  recorded  
i l l e g i t i m a t e  b i r t h s  i n  any p a r t i c u l a r  yea r , "  i t  is  f a i r  t o  
assume t h a t  one i l l e g i t i m a t e  c h i l d  i n  f i v e  o r  s i x  w i l l  
s u b s e q u e n t l y  be l e g i t i m a t e d  by t h e  marr iage  o f  h i s  p a r e n t s .  
As t o  adopt ion,"  n e a r l y  16,000 i l l e g i t i m a t e  c h i l d r e n  were 
adopted i n  1970 and i t  i s  l i k e l y  t h a t  about  2 0  p e r  cent .  of  
t h e  c h i l d r e n  born i l l e g i t i m a t e  s i n c e  t h e  end of t h e  Second 
World War have e f f e c t i v e l y  escaped  most of  t h e  l e g a l  
consequences of i l l e g i t i m a c y  through adopt ion .  I t  seems, 
however, t h a t  t h i s  w i l l  n o t  remain t r u e ;  t h e  number o f  
adopt ions  of i l l e g i t i m a t e  c h i l d r e n  h a s  d e c l i n e d  s t e a d i l y  
s i n c e  1970 and t h e  1977 f i g u r e  was only  7 , 3 2 9 .  I t  i s  
perhaps worth observ ing  t h a t  i n  a s u b s t a n t i a l  p r o p o r t i o n  o f  
t h e s e  c a s e s  (44 p e r  c e n t . ) "  one o f  t h e  j o i n t  adopt ing  
p a r e n t s  was a n a t u r a l  p a r e n t ,  so  t h a t  a l though t h e  c h i l d ' s  
l e g a l  s t a t u s  was a l t e r e d  by t h e  making o f  t h e  adopt ion o r d e r ,  
h i s  domest ic  environment  was n o t .  13 

8 Popula t ion  Trends 1 4  ( H . M . S . O . ) ,  Table  8. 
9 B i r t h s  and Deaths R e g i s t r a t i o n  Act 1953,  s .  1 4 .  

10 The p a r e n t s '  marr iage  may t a k e  p l a c e  a t  any t ime d u r i n g  
t h e  c h i l d ' s  l i f e ;  a c c o r d i n g l y  r e - r e g i s t r a t i o n  could  
occur  many y e a r s  a f t e r  t h e  b i r t h .  

11 See "Adoption t r e n d s  and i l l e g i t i m a t e  b i r t h s "  by 
Richard Lee te ,  P o p u l a t i o n  Trends 1 4  (H.M.S.O.) p. 9 .  

1 2  Popula t ion  Trends 1 4  ( H . M . S . O . ) ,  Table 1. 

1 3  Once t h e  r e l e v a n t  p r o v i s i o n  of  t h e  Chi ldren  Act 1975 
(s. 37(1) )  has  been brought  i n t o  f o r c e  fewer  p a r e n t a l  
adopt ions  a r e  t o  be  e x p e c t e d ,  s i n c e  o r d e r s  d e a l i n g  
w i t h  custody a r e  u s u a l l y  t o  be  p r e f e r r e d .  
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1 . 4  
t h i s  paper t o  g ive  some f i g u r e s  about a f f i l i a t i o n  p r o c e e d i n g s ,  
t h e  only  l e g a l  procedure whereby t h e  f a t h e r  can be o r d e r e d  

d i r e c t l y  t o  s u p p o r t  h i s  i l l e g i t i m a t e  c h i l d .  Many i l w & M t e  
c h i l d r e n  (perhaps about one-ha l f  ) a r e  t h e  p r o d u c t  of  s t a b l e  
unions o u t s i d e  m a r r i a g e ,  and i n  such c a s e s  t h e  mother has  no 
need  t o  apply t o  t h e  m a g i s t r a t e s '  c o u r t  f o r  an o r d e r  a g a i n s t  
t h e  f a t h e r  t o  make payments towards t h e  c h i l d ' s  maintenance. 
Indeed,  t h e  F i n e r  Committee took t h e  view t h a t  t h e  number of  
i l l e g i t i m a t e  c h i l d r e n  who remain dependent s o l e l y  on an 
unmarr ied mother c o n s t i t u t e s  o n l y  a s m a l l  p r o p o r t i o n  o f  t h e  
to ta l . ' '  
s t a b l e  unions and t o  the  f a c t o r s  mentioned i n  t h e  p r e v i o u s  
paragraph;  b u t  a c o n t r i b u t i p n  i s  made by s u c c e s s f u l  
a f f i l i a t i o n  proceedings .  That c o n t r i b u t i o n  was however n e v e r  
a l a r g e  one,  and i n  r e c e n t  y e a r s  i t  h a s  dwindled c o n s i d e r a b l y ,  
as t h e  f o l l o w i n g  f i g u r e s  show: 

I t  may b e  h e l p f u l  i n  u n d e r s t a n d i n g  t h e  background t o  

1 4  

This  r e s u l t  i s  l a r g e l y  due t o  t h e  e x i s t e n c e  of t h e s e  

Year 

19  70 
1 9 7 1  
1 9  72  
1 9  73 
1 9  74  
1 9  75 
19 76 
1 9  7 7  

A p p l i c a t i o n s  

82 30 
72 83 
6647 
5016 
3854 
3254 
2536 
2 199 

Granted 

7131 
6386 
5678 
4331 
3407 
2959 
2314 
1990 

1 4  See p a r a .  3 .3 ,  below. 
1 5  (1974) Cmnd. 5629, p a r a .  3.72. 
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These f i g u r e s  s u g g e s t  t h a t  a f f i l i a t i o n  p roceed ings  a r e  i n  
p r a c t i c a l  terms i n e f f e c t i v e  i n  s e c u r i n g  f i n a n c i a l  s u p p o r t  f o r  
i l l e g i t i m a t e  c h i l d r e n .  The f i g u r e  o f  1 ,990 o r d e r s  ob ta incd  
i n  1977 s h o u l d  b e  c o n t r a s t e d  w i t h  t h e  t o t a l  number o f  
i l l e g i t i m a t e  b i r t h s  i n  t h a t  y e a r  ( 5 5  ,379)16 Whatever 
allowance i s  made f o r  t he  s t a b l e  u n i o n s ,  and o t h e r  f a c t o r s  
which may make p roceed ings  i n a p p r o p r i a t e ,  such a s  v o l u n t a r y  
payments,  i t  seems l i k e l y  t h a t  t h e r e  i s  some f a i l u r e  t o  use  
t h e  a f f i l i a t i o n  procedure where i t  cou ld  be  used. The f a c t  
t h a t  supplementary b e n e f i t  w i l l  be a v a i l a b l e  t o  s u p p o r t  t h e  
mother and h e r  c h i l d  has been seen  a s  a power fu l  f a c t o r  i n  

17 d e t e r r i n g  mothers from u s i n g  t h e  a f f i l i a t i o n  p rocedure .  
This  tendency i s  r e i n f o r c e d  by t h e  low l e v e l  of  f i n a n c i a l  
o r d e r s  u s u a l l y  made by t h e  c o u r t s  ( s o  t h a t  t h e  mother and 
c h i l d  u s u a l l y  remain dependent  on supplementary b e n e f i t ,  
which i s  s imply reduced t o  t a k e  account  of  any payments made 
under t h e  o r d e r )  and by t h e  d i s t i n c t i v e  n a t u r e  o f  t h e  
procedure (which i s  o f t e n  thought  t o  invo lve  unp leasan tness  
and h u m i l i a t i o n ) .  18 

1 . 5  One-parent f a m i l i e s  remain a major s o c i a l  problem. 
The law can o n l y  make a l i m i t e d  c o n t r i b u t i o n  towards s o l v i n g  
such  problems;  b u t  i t  s h o u l d  a t  l ea s t  n o t  e x a c e r b a t e  them. 
In t h e  case  o f  i l l e g i t i m a c y  t h e  law may have p r e c i s e l y  t h i s  
e f f e c t  s i n c e  it adds a l e g a l  d i sadvan tage  t o  t h e  c h i l d ' s  
s o c i a l  and economic hand icaps .  Even i f  an i l l e g i t i m a t e  c h i l d  
h a s  p a r e n t s  who are l i v i n g  t o g e t h e r  i n  a s t a b l e  union and can 
p rov ide  him w i t h  a s e c u r e  home, t h e  law d i s c r i m i n a t e s  a g a i n s t  
him. One o f  t h e  main t o p i c s  d i s c u s s e d  i n  t h i s  pape r  i s  
whether  such d i s c r i m i n a t i o n  can be j u s t i f i e d .  

~ 

16 The comparison i s  n o t  s t a t i s t i c a l l y  a c c u r a t e  s i n c e  
a p p l i c a t i o n s  i n  r e s p e c t  o f  c h i l d r e n  born i n  a y e a r  may 
n o t  be  made u n t i l  l a t e r .  

S e p a r a t e d  Spouses (1970) p .  187. 
17  See O . R .  McGregor, L.  Blom-Cooper and C .  Gibson, 

1 8  See D. Marsden, Mothers Alone (1969) pp. 1 5 2 - 3 .  

7 



(B)  SCHEME OF THE WORKING PAPER 

1 . 6  In  t h i s  paper  we f i r s t  o u t l i n e  t h e  p r e s e n t  law of  
l e g i t i m a c y  and l e g i t i m a t i o n  t o g e t h e r  w i t h  t h e  s i g n i f i c a n t  
l e g a l  d i f f e r e n c e s  a s s o c i a t e d  w i t h  i l l e g i t i m a c y ; 1 9  t h e n  we 
s e t  o u t  what we b e l i e v e  t o  b e  t h e  f i e l d  o f  choice  i n  r e l a t i o n  
t o  reform of t h e  law o f  i l l e g i t i m a c y . 2 0  
d e t a i l  w i t h  t h e  l e g a l  consequences f lowing  from t h e  s o l u t i o n  
which we p r o v i s i o n a l l y  f a v o u r ; 2 1  
p a t e r n i t y  i n  c a s e s  of a r t i f i c i a l  i n s e m i n a t i o n . 2 2  A t  t h e  end 
of  t h e  paper  we append a Summary of  P r o v i s i o n a l  Conclus ions ,  
many o f  which would fo l low a u t o m a t i c a l l y  i f  t h a t  s o l u t i o n  
were adopted. Readers w i t h  p a r t i c u l a r  views o r  i n t e r e s t s  may 
f i n d  it h e l p f u l  t o  r e f e r  t o  t h i s  Summary i n  o r d e r  t o  i d e n t i f y  
t h e  p a r t i c u l a r  p a r t s  i n  t h e  body o f  t h e  paper  i n  which t h e y  
a r e  e s p e c i a l l y  i n  t e r e s  t e d .  

F i n a l l y  we d e a l  i n  

and t h e  s p e c i a l  q u e s t i o n  of  

1 9  See P a r t  11, below. 
20 See P a r t  111, below. 
2 1  See P a r t s  I V  t o  I X ,  below. 
2 2  See P a r t  X ,  below. 

8 



PART I 1  

(A) LEGITIMACY AND LEGITIMATION: THE PRESENT LAW 

The p o s i t i o n  a t  common l a w  

2 . 1  A t  common law a pe r son  i s  l e g i t i m a t e  i f ,  and on ly  i f ,  
h i s  p a r e n t s  were v a l i d l y  m a r r i e d  t o  each o t h e r  

( i )  when he was b o r n ,  o r  

( i i )  when he was conce ived .  (Th i s  a l t e r n a t i v e  
cove r s  t h e  c a s e  where he  was born 
posthumously,  o r  where he was bo rn  t o  
p a r e n t s  who were d ivo rced  between h i s  
concep t ion  and h i s  b i r t h ) .  1 

On g e n e r a l  p r i n c i p l e s ,  i t  seems l i k e l y  t h a t  a pe r son  would 
a l s o  be h e l d  t o  be l e g i t i m a t e  i f  h i s  p a r e n t s  mar r i ed  between 
h i s  concep t ion  and h i s  b i r t h ,  even i f  h i s  f a t h e r  d i e d  b e f o r e  
h i s  b i r t h .  The i n t e r v e n i n g  d e a t h  o f  h i s  f a t h e r  shou ld  n o t  
a f f e c t  h i s  s t a t u s .  2 

S t a t u t o r y  modi f i c a  ti ons 

2 . 2  The r i g o u r  o f  t h e  common law has  been m i t i g a t e d  by 
t h r e e  developments which nave extended " l e g i t i m a t e "  s t a t u s  t o  
some c a t e g o r i e s  o f  c h i l d r e n  i l l e g i t i m a t e  a t  common law. These 
developments ,  which we s h a l l  d i s c u s s  i n  t u r n ,  a r e  

( i )  t h e  l e g i t i m a c y  o f  c h i l d r e n  o f  c e r t a i n  vo id  
and v o i d a b l e  m a r r i a g e s ;  

( i i )  l e g i t i m a t i o n ;  

( i i i )  adop t ion .  

1 Knowles v. Knowles [1962] P. 161. 
2 See P.M. Bromley, Family L a w ,  ( 5 t h  e d . ,  1976) ,  p.280. 
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( i )  C h i l d r e n  of  vo id  and v o i d a b l e  marr iages  

2 .3  The common law r u l e  n e c e s s a r i l y  rendered  i l l e g i t i m a t e  
any c h i l d  of  a vo id  marr iage .  However, by reason  of  t h e  
Legi t imacy Act 1 9 5 9  (now r e - e n a c t e d  i n  s e c t i o n  1 o f  t h e  
Legitimacy Act 1976) such a c h i l d  i s  t o  be t r e a t e d  a s  t h e  
l e g i t i m a t e  c h i l d  o f  h i s  p a r e n t s  i f  

(a )  a t  t h e  t ime of  t h e  a c t  of  i n t e r c o u r s e  
r e s u l t i n g  i n  t h e  b i r t h  ( o r  a t  t h e  t ime 
o f  t h e  c e l e b r a t i o n  of  t h e  marr iage  i f  
l a t e r )  b o t h  o r  e i t h e r  o f  t h e  p a r e n t s  
reasonably  b e l i e v e d  t h a t  t h e  marr iage  
was v a l i d ; 3  and 

(b) t h e  f a t h e r  of  t h e  c h i l d  was domic i led  i n  
England and Wales a t  t h e  t ime of t h e  
b i r t h  o r ,  i f  he  d i e d  b e f o r e  t h e  b i r t h ,  
was s o  domic i led  immediately b e f o r e  h i s  
dea th .  

A c h i l d  t r e a t e d  as l e g i t i m a t e  under  t h e s e  p r o v i s i o n s  can ,  
u n l i k e  l e g i t i m a t e d  o r  adopted c h i l d r e n ,  succeed t o  a t i t l e  of 
honour.  4 

2 . 4  A t  common l a w  t h e  c h i l d  o f  a v o i d a b l e  marr iage was 
l e g i t i m a t e  s o  long  a s  s t e p s  were n o t  taken  t o  avoid  t h e  
marr iage ;  b u t  annulment of  t h e  marr iage  rendered  t h e  c h i l d  
i l l e g i t i m a t e  because t h e  annulment o p e r a t e d  r e t r o s p e c t i v e l y .  
A decree  a n n u l l i n g  a v o i d a b l e  marr iage  now o p e r a t e s  only  a s  

3 There a r e  some d i f f i c u l t i e s  i n  t h e  i n t e r p r e t a t i o n  of  
t h i s  p r o v i s i o n ,  e . g .  a s  t o  whether  a mis take  i n  law can 
e v e r  be " reasonable" :  s e e  g e n e r a l l y  0 .  Kahn-Freund 
(1960) 23 M.L.R.  5 6 .  

t o  t h e  Throne i s  n o t  a f f e c t e d :  ibid., p a r a .  5 .  
4 Legi t imacy Act 1 9 7 6 ,  Sch. 1, p a r a .  4 ;  however, s u c c e s s i o n  
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from dec ree  a b s o l ~ t e . ~  
c o u p l e ' s  l e g a l  s t a t u s  up t o  t h a t  d a t e ,  and t h e  s t a t u s  o f  t h e i r  
c h i 1 dren  a cc o r d i n  g 1 y r ema i n s  un c han g e d .  

Such a d e c r e e  no l o n g e r  a f fec ts  t h e  

( i i )  L e g i t i m a t i o n  

2 . 5  A s  w e  have s e e n ,  t h e  mar r i age  o f  t h e  p a r e n t s  b e f o r e  
t h e  b i r t h  o f  t h e  c h i l d  was, a t  common law,  a p r e r e q u i s i t e  t o  
t h e  c h i l d ' s  l e g i t i m a c y .  Unlike many f o r e i g n  j u r i s d i c t i o n s ,  
E n g l i s h  l a w  d i d  n o t  r e c o g n i s e  t h e  less s t r i c t  d o c t r i n e  o f  t h e  
canon l a w 6  under  which mar r i age  had t h e  e f f e c t  o f  l e g i t i m a t i n g  
c h i l d r e n  a l r e a d y  born t o  t h e  couple  ( ' l e g i t i m a t i o  p e r  subsequens 
matrimonium').  Th i s  d o c t r i n e  w a s ,  however, i n t r o d u c e d  i n t o  
E n g l i s h  domest ic  law7 by t h e  Legi t imacy A c t  1926. 

2.6 The l e g i s l a t i o n  r e q u i r e s  t h e  f a t h e r  t o  have an  E n g l i s h  
domic i l e8  a t  t h e  d a t e  o f  t h e  mar r i age .  
t b  c h i l d r e n  born b e f o r e  as w e l l  as a f t e r  t h e  A c t  came i n t o  
f o r c e ;  i f  t h e  r e l e v a n t  mar r i age  had a l r e a d y  t a k e n  p l a c e ,  t h e  
c o u p l e ' s  i l l e g i t i m a t e  c h i l d r e n  were l e g i t i m a t e d  on 1 Janua ry  
1927 (when t h e  A c t  came i n t o  f o r c e ) ;  i n  any o t h e r  case t h e  
c h i l d r e n  would be l e g i t i m a t e d  on t h e  d a t e  o f  t h e i r  p a r e n t s '  
mar r i age .  Tha t  A c t ,  however, d i d  n o t  l e g i t i m a t e  a c h i l d  whose 
p a r e n t s  were n o t  f r e e  t o  marry when t h e  c h i l d  w a s  bo rn  by 
r eason  o f  one ( o r  bo th )  o f  them b e i n g ,  a t  t h a t  t ime ,  mar r i ed  
t o  a t h i r d  pe r son .  Tha t  r e s t r i c t i o n  was removed i n  1959. 

The 1926 A c t  a p p l i e d  

See Matr imonial  Causes Act 1973, s . 1 6 ;  and R e  Roberts  
d e c ' d .  (19781 1 W.L.R. 653. 
i . e .  t h e  e c c l e s i a s t i c a l  l a w  which, i n  t h e  Middle Ages, 
a p p l i e d  throughout  Western Europe. 
The a p p l i c a t i o n  o f  r u l e s  o f  p r i v a t e  i n t e r n a t i o n a l  law 
p e r m i t t e d  r e c o g n i t i o n  i n  England of  f o r e i g n  
l e g i t i m a t i o n s  i n  a p p r o p r i a t e  c a s e s :  Re Hur l1  [1952] 
Ch. 7 2 2 .  

But E n g l i s h  law r e c o g n i s e s  f o r e i g n  l e g i t i m a t i o n  i f  t h e  
law o f  t h e  f a t h e r ' s  domic i l e  a t  t h e  d a t e  of  t h e  
subsequen t  mar r i age  does s o :  Legi t imacy A c t  1976, s . 3 .  
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2.7 Broadly speaking, a legitimated child is now in the 
same position as one born legitimate. He has the same rights 
to maintenance and support, and legislation relating to claims 
for damages, compensation, allowances and benefits apply fully 
to him.' 
inherit U.K. citizenship from his father under the British 
Nationality Act 1948.l' 
for "legitimate" children." 
different as a matter of principle: he cannot succeed to a 
title of honour. 

He becomes legitimate so as to enable him to 

He can also inherit property destined 
Only in one respect is he 

12 

(iii) Adoption 

2.8 Although many adopted children are legitimate by 
birth, adoption has the effect of legitimating a significant 
number of illegitimate children, as we have pointed out. 
A child adopted today is treated as the legitimate child of 
the adopting parents save for the purpose of succession to a 
title of. honour. 

13 

14 

9 Legitimacy Act 1976, s.8. 
10 British Nationality Act 1948, s.23. 
11 Legitimacy Act 1976, ss .5  and 10. 
12 ibid., Sch. 1, para. 4(2). 
13 See para.l.3, above. 
14 Children Act 1975, Sch. 1, paras. 3 and 10. 
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( B )  ILLEGITIMACY AND ITS LEGAL CONSEQUENCES 
i 

2.9 Desp i t e  tlie s t a t u t o r y  m o d i f i c a t i o n s  summarised above, 
a s u b s t a n t i a l  number o f  c h i l d r e n  bo rn  o u t  o f  wedlock remain 
" i l l e g i t i m a t e "  a l l  t h e i r  l i v e s  and are t r e a t e d  i n  l a w  
d i f f e r e n t l y  from pe r sons  bo rn ,  o r  t r e a t e d  as,  " l e g i t i m a t e " .  
To a l a r g e  e x t e n t  t h e  l e g a l  e f f e c t s  o f  i l l e g i t i m a c y  a r e  
r e l e v a n t  on ly  wh i l e  t h e  pe r son  i s  s t i l l  a c h i l d ;  , b u t  i n  
m a t t e r s  of  s u c c e s s i o n  t o  p r o p e r t y  t h e  e f f ec t s  may be  
permanent.  I t  i s  t r u e  t h a t  c e r t a i n  improvements have been 
made ( aga in  by s t a t u t e )  i n  r e c e n t  y e a r s ,  p a r t i c u l a r l y  i n  
r e l a t i o n  t o  r i g h t s  o f  i n h e r i t a n c e  , I5  maintenance,16 and tlie 
r i g h t  t o  claim as a dependant under  t h e  F a t a l  Acc iden t s  
1 e g i ~ l a t i o n . l ~  
c h i l d  born o u t  o f  wedlock, and h i s  f a t h e r ,  a r e  d i s c r i m i n a t e d  
a g a i n s t  as a m a t t e r  o f  s u b s t a n t i v e  law. There a r e  a l s o  some 
p r o c e d u r a l  d i s t i n c t i o n s  which do n o t  appea r  t o  us t o  be  
d e s i r a b l e .  For example, t h e  f a t h e r  o f  a c k l d  may be  o rde red  
t o  make payments f o r  t h e  c h i l d ' s  maintenance;  b u t  t h e  form 
(and t o  some e x t e n t  t h e  s u b s t a n c e )  o f  t h e  p roceed ings  d i f f e r  
acco rd ing  t o  whether  t h e  c h i l d  i s  l e g i t i m a t e  o r  n o t .  To 
t h e s e  m a t t e r s  we now t u r n .  

N e v e r t h e l e s s  t h e r e  remain a r e a s  where t h e  

U i s c r i m i n a t i o n  d i  r e  c t 1 y a f f e c t  i n  g t h e  i 1 l e g i t  ima t e c h i  1 d 

2.10 I t  may be t h a t  t h e  b i g g c s t  d i s c r i m i n a t i o n  s u f f e r e d  
by a person born ou t  o f  wedlock i s  t h e  l e g a l  c h a r a c t e r i s a t i o n  
o f  him a s  " i l l e g i t i m a t e " :  w e  d e a l  w i t h  t h e  p e r p e t u a t i o n  o f  
t h i s  l a b e l  i n  P a r t  I11 o f  t h i s  pape r .  The main p r a c t i c a l  
a r e a s  i n  which t h e r e  i s  l e g a l  d i s c r i m i n a t i o n  a r e :  

( i )  t h e  maintenance o f  an  i l l e g i t i m a t e  c h i l d  
i s  s u b j e c t  t o  t h e  r e s t r i c t i o n s  a f f e c t i n g  
t h e  j u r i s d i c t i o n  o f  t h e  m a g i s t r a t e s '  
c o u r t s :  no lump sum exceed ing  5500  can 

1 5  Family L a w  Reform A c t  1969. 
16  Domestic Proceedings and M a g i s t r a t e s '  Courts  A c t  1978. 
1 7  F a t a l  Accidents  Act 1976, s . 1 ( 4 )  (b ) .  
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be  awarded18 and f i n a n c i a l  p r o v i s i o n  cannot  
be s e c u r e d ;  19 

( i i )  a l t hough  an i l l e g i t i m a t e  c h i l d  can now 
i n h e r i t  on t h e  i n t e s t a c y  o f  e i t h e r  o f  
h i s  p a r e n t s ,  he cannot  t a k e  on t h e  d e a t h  
i n t e s t a t e  o f  any remoter  a scendan t  o r  any 
c o l l a t e r a l  r e l a t i o n .  2o I n  e f f e c t ,  
t h e r e f o r e ,  he i s  t r e a t e d  as having no 
g r a n d p a r e n t s ,  b r o t h e r s  o r  s i s t e r s ;  

( i i i )  d e s p i t e  r e c e n t  r e fo rms ,  an i l l e g i t i m a t e  
c h i l d  cannot  succeed  as h e i r  t o  an 
e n t a i l e d  i n t e r e s t 2 ’  o r  succeed  t o  a 
t i t l e  o f  honour;22 and 

( i v )  an  i l l e g i t i m a t e  c h i l d  i f  bo rn  o u t s i d e  
t h e  Un i t ed  Kingdom i s  n o t  e n t i t l e d  a s  of  
r i g ? , t  t o  Un i t ed  Kingdom c i t i z e n s h i p  even 
i f  both h i s  p a r e n t s  a r e  Un i t ed  Kingdom 
c i t i z e n s .  23 

D i s c r i m i n a t i o n  a f f e c t i n g  t h e  f a t h e r  o f  an i l l e g i t i m a t e  c h i l d  

2 . 1 1  From a s t r i c t l y  l e g a l  p o i n t  o f  view, t h e  f a t h e r  o f  
an i l l e g i t i m a t e  c h i l d  i s  today  p robab ly  a t  a g r e a t e r  
d i sadvan tage  t h a n  t h e  c h i l d  h i m s e l f ;  and wh i l e  many f a t h e r s  

18 

19 

20 

2 1  
2 2  

23 

Domestic Proceedings and M a g i s t r a t e s ’  Courts  A c t  1978, 
s . 5 0 ( 5 ) .  

Secured f i n a n c i a l  p r o v i s i o n  f e a t u r e s  o n l y  i n  t h e  
Matr imonial  Causes A c t  1973, which a p p l i e s  e x c l u s i v e l y  t o  
t h e  c h i l d r e n  o f  t h e  f a m i l y  o f  a mar r i ed  couple :  s e e  
p a r a s .  4.50-4.51, below. 
Family Law Reform A c t  1969, s . 1 4 .  P r e v i o u s l y ,  under t h e  
Legi t imacy A c t  1926, an i l l e g i t i m a t e  pe r son  cou ld  t a k e  
o n l y  on t h e  d e a t h  i n t e s t a t e  o f  h i s  mother - and n o t  even 
t h e n  i f  s h e  had l e g i t i m a t e  i s s u e .  
See Family L a w  Reform A c t  1969,  s . 1 5 ( 2 ) .  

See Legi t imac Act 1976, Sch. 1, p a r a .  4 ( 2 ) ;  The Ampth i l l  
Peerage [1977! A . C .  547. 
There a r e  c e r t a i n  d i s c r e t i o n a r y  a d m i n i s t r a t i v e  changes as 
r e g a r d s  c i t i z e n s h i p  a c q u i r e d  from t h e  c h i l d ’ s  mother: 
s e e  pa ra .7 .4 ,  below. 
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may t a k e  l i t t l e  o r  no i n t e r e s t  i n  t h e i r  c h i l d r e n  born out  o f  
wedlock, o t h e r  f a t h e r s  who have l i v e d  w i t h  t h e  mothers  f o r  
perhaps  many y e a r s  a r e  c l e a r l y  a f f e c t e d  by t h e  d i s c r i m i n a t i o n .  
This  d i s c r i m i n a t i o n  t a k e s  a number o f  d i f f e r e n t  forms: 

( i )  t h e  f a t h e r  has  no au tomat ic  r i g h t s  of  
g u a r d i a n s h i p  , 2 4  cus tody  o r  a c c e s s ,  even 
where an a f f i l i a t i o n  o r d e r  has  been made 
a g a i n s t  him. Any such r i g h t s  a r e  
o b t a i n a b l e  by him only  by c o u r t  o r d e r  o r ,  
i f  t h e  mother has  d i e d ,  under t h e  mother ' s  
w i l l .  The b a s i c  p r i n c i p l e  i s  s e t  o u t  i n  
s e c t i o n  85(7) of  t h e  C h i l d r e n  Act 1 9 7 5 :  
"Except a s  o t h e r w i s e  p r o v i d e d  by o r  under  
any e n a ~ t r n e n t , ~ '  w h i l e  t h e  mother  of  an 
i l l e g i t i m a t e  c h i l d  i s  l i v i n g  she  has  t h e  
p a r e n t a l  r i g h t s  and d u t i e s  e x c l u s i v e l y " .  

( i i )  Even i f  t h e  f a t h e r  i s  awarded cus tody ,  he 
( u n l i k e  t h e  f a t h e r  o f  a l e g i t i m a t e  c h i l d )  
cannot  o b t a i n  maintenance f o r  t h e  c h i l d  
from t h e  mother ,  whatever  h e r  means. 2 6  

( i i i )  The f a t h e r ' s  agreement t o  t h e  c h i l d ' s  
adopt ion  i s  n o t  r e q u i r e d  u n l e s s  he has  
a l r e a d y  been g r a n t e d  cus tody  o r  has  become 
t h e  c h i l d ' s  g u a r d i a n  by c o u r t  o r d e r  o r  by 

2 4  He does n o t  t h e r e f o r e  count  a s  a "parent"  o r  "guardian" 
o f  a c h i l d  r e c e i v e d  i n t o  t h e  c a r e  of  a l o c a l  a u t h o r i t y  
under  s . 1  o f  t h e  C h i l d r e n  Act 1948;  a c c o r d i n g l y  t h e  
l o c a l  a u t h o r i t y  has  no duty  under  s .1 (3 )  o f  t h a t  Act t o  
g i v e  t h e  c h i l d  i n t o  t h e  f a t h e r ' s  c a r e  i f  he s o  d e s i r e s :  
c f .  Johns v. Jones  [1978] 3 W.L.R. 792 (C.A.). 

2 5  e . g .  Guard ianship  o f  Minors Act 1 9 7 1 ,  ss.9 and 1 4  which 
provide  f o r  custody and a c c e s s  o r d e r s  i n  favour  o f  f a t h e r s .  

2 6  i b i d . ,  s . 1 4 ( 2 ) .  The mother i s  however a " l i a b l e  r e l a t i v e "  
f o r s u p p l e m e n t a r y  B e n e f i t s  purposes  and may be o r d e r e d  t o  
pay maintenance f o r  t h e  c h i l d  on t h e  a p p l i c a t i o n  of  t h e  
Supplementary B e n e f i t s  Commission. 

1 5  



2 7  appointment  under  t h e  m o t h e r ' s  w i l l .  
H i s  p o s i t i o n  i s  t h e r e f o r e  d i f f e r e n t  
from t h a t  of  t h e  mother ,  and of  b o t h  
p a r e n t s  o f  a l e g i t i m a t e  c h i l d ,  whose 
agreement i s  r e q u i r e d .  2 8  

( i v )  The f a t h e r ' s  consent  t o  a change o f  t h e  
c h i l d ' s  name i s  n o t  r e q u i r e d  u n l e s s  he 
has  become t h e  l e g a l  guard ian  of  t h e  
c h i l d  by c o u r t  o r d e r  o r  under  t h e  
mother ' s  w i l l .  2 9  

(v) The f a t h e r ' s  consent  t o  t h e  marr iage  of 
t h e  c h i l d  d u r i n g  t h e  c h i l d ' s  m i n o r i t y  
i s  n o t  r e q u i r e d  u n l e s s  he has  been 
g r a n t e d  cus tody  o f  t h e  c h i l d  o r  has  
become t h e  c h i l d ' s  g u a r d i a n  under ,  t h e  
m o t h e r ' s  w i l l .  30 

( v i )  There i s  no l e g a l  procedure  by which t h e  
f a t h e r  can e s t a b l i s h  h i s  p a t e r n i t y  
wi thout  t h e  consent  of  t h e  c h i l d ' s  
mother .  

I 
2 7  C h i l d r e n  Act 1975,  s s .  1 2 ( l ) ( b )  and 107(1) .  I n  c e r t a i n  

c i rcumstances  he w i l l  however have a r i g h t  t o  be heard :  
s e e  p a r a .  6 . 4 ,  below. 

o b t a i n e d  i s  s u b j e c t  t o  t h e  c o u r t ' s  power t o  d i s p e n s e  
w i t h  agreement i n  c e r t a i n  c i rcumstances :  ibid. 

2 9  We unders tand  i n  p r a c t i c e  t h a t  i f  t h e  mother o f  an 
i l l e g i t i m a t e  c h i l d  seeks  t o  e n r o l  a deed p o l l  ev idencing  
t h e  c h i l d ' s  change of  name, t h e  C e n t r a l  O f f i c e  of  t h e  
Royal Courts  of  J u s t i c e  r e q u i r e s  t h e  consent  o f  t h e  
f a t h e r  t o  be o b t a i n e d .  

28 ibid., s . l 2 ( l ) ( b ) .  The requi rement  t h a t  agreement be 

30 Marr iage Act 1 9 4 9 ,  s . 3 ( 1 )  and Sch. 2 .  
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P r o c e d u r a l  d i s c r i m i n a t i o n  

2 . 1 2  There a r e ,  i n  a d d i t i o n ,  a number o f  p r o c e d u r a l  
m a t t e r s  which p o i n t  t o  t h e  i l l e g i t i m a t e  c h i l d  a s  ' ' d i f f e r e n t " :  

( i )  Maintenance f o r  an i l l e g i t i m a t e  c h i l d  
i n v o l v e s  t h e  i n s t i t u t i o n  by t h e  mother 
of  a s p e c i a l  form of  proceedings  
( a f f i l i a t i o n  proceedings)  which many 
people  r e g a r d  a s  i n v o l v i n g  a s t igma.  

( i i )  The mother cannot  o b t a i n  maintenance f o r  
t h e  c h i l d  u n l e s s  she  i s  a " s i n g l e  woman" 
a t  t h e  d a t e  of  t h e  a p p l i c a t i o n  f o r  
maintenance,  o r  was s o  a t  t h e  d a t e  o f  
t h e  c h i l d ' s  b i r t h . 3 1  
woman" i n c l u d e s  n o t  o n l y  an unmarr ied 
woman ( s p i n s t e r ,  widow or d i v o r c e e )  b u t  
a l s o  a marr ied  woman who i s  l i v i n g  a p a r t  
from h e r  husband and who has  l o s t  t h e  
r i g h t  a t  common law t o  be main ta ined  by 
him. 

The p h r a s e  " s i n g l e  

32 

( i i i )  Only t h e  m a g i s t r a t e s '  c o u r t  has  
j u r i s d i c t i o n  i n  a f f i l i a t i o n  proceedings ,  
whereas t h e  High C o u r t ,  t h e  county c o u r t  
and t h e  m a g i s t r a t e s '  c o u r t  a l l  have 
j u r i s d i c t i o n  i n  c a s e s  where maintenance 
i s  sought  f o r  l e g i t i m a t e  c h i l d r e n .  

31 A f f i l i a t i o n  Proceedings  A c t  1 9 5 7 ,  s.1;  Legit imacy Act 

32 Jones  v .  Evans [ 1 9 4 4 ]  K . B .  582. 
1959,  s . 4 .  
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( i v )  S u b j e c t  t o  c e r t a i n  e x c e p t i o n s ,  an 
a p p l i c a t i o n  f o r  maintenance by way o f  
a f f i l i a t i o n  p roceed ings  must be made 
w i t h i n  t h r e e  y e a r s  o f  t h e  c h i l d ' s  
b i r t h . 3 3  
a s  r e s p e c t s  l e g i t i m a t e  c h i l d r e n .  

(v)  There i s  a s p e c i a l  r u l e  o f  evidence 

There i s  no such  t i m e  l i m i t  

a p p l i c a b l e  t o  a f f i l i a t i o n  p roceed ings :  
i f  t h e  mother g i v e s  ev idence ,  h e r  
evidence must be c o r r o b o r a t e d .  34 

( v i )  There i s  a s p e c i a l  form o f  appea l  
from a m a g i s t r a t e s '  c o u r t  i n  
a f f i l i a t i o n  p roceed ings .  35 

I 

~~ 

33 A f f i l i a t i o n  Proceedings A c t  1957, s . 2 ( 1 )  ( a ) ,  a s  amended 

34 ibid., s . 4 ( 1 ) ,  a s  amended. 
35 Sec p a r a s .  4.35 t o  4 .37 ,  below. 

by t h e  A K f i l i a t i o n  Proceedings (Amendment) A c t  1972, s .1.  
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PART I11 

REFORM OF THE LAW: THE FIELD OF CHOICE 

3.1 In P a r t  I I ( B )  above, t h e  consequences o f  
i l l e g i t i m a c y  have been e x p r e s s e d  i n  terms of  " d i s c r i m i n a t i o n " :  
t h a t  i s ,  t h e  p r i n c i p a l  ways i n  which a c h i l d  o r  h i s  f a t h e r  
(and sometimes h i s  mother) may i n  law be  p l a c e d  i n  a s p e c i a l  
and d isadvantageous  p o s i t i o n  through t h e  e x i s t e n c e  of  t h e  
d i s t i n c t  ion  between t h e  " l e g i t i m a t e "  and t h e  " i l l e g i t i m a t e "  
c h i l d ,  There may be  t h r e e  r e a c t i o n s  t o  t h i s  s i t u a t i o n :  

(a)  t h a t  cont inued  d i s c r i m i n a t i o n  a g a i n s t  t h e  
i l l e g i t i m a t e  c h i l d  i s  j u s t i f i e d  and s h o u l d  
be p r e s e r v e d ;  

(b) t h a t  such  d i s c r i m i n a t i o n  i s  n o t  j u s t i f i e d  
and t h a t  t h e  e x i s t i n g  l e g a l  d i sadvantages  
s o  f a r  as t h e  c h i l d  i s  concerned s h o u l d  be  
removed ; 

(c )  t h a t  reform s h o u l d  n o t  merely remove t h e  
l e g a l  d i sadvantages  a t t a c h i n g  t o  
i l l e g i t i m a c y ,  b u t  s h o u l d  a b o l i s h  t h a t  
s t a t u s  a1  toge t h e r .  

~ 

We c o n s i d e r  t h e s e  t h r e e  approaches i n  t u r n :  

(a)  Continued d i s c r i m i n a t i o n  a g a i n s t  t h e  i l l e g i t i m a t e  c h i l d  

3 . 2  The f o r c e  of any argument j u s t i f y i n g  t h e  
p r e s e r v a t i o n  o f  d i s c r i m i n a t i o n  a g a i n s t  c h i l d r e n  born o u t  of  
wedlock has  been much d iminished  as a r e s u l t  of  t h e  major  
improvements a l r e a d y  made t o  t h e  common law p o s i t i o n  o f  t h e  
i l l e g i t i m a t e  c h i l d  t o  which we have r e f e r r e d  above.' I t  i s  

1 I t  may n o t  be a c c u r a t e  t o  r e f e r  t o  i l l e g i t i m a c y  as  a 
s t a t u s ;  t e c h n i c a l l y  s p e a k i n g ,  on ly  l e g i t i m a c y  i s  a 
s t a t u s .  However t h e  use  o f  t h e  word i s  convenient .  

2 See p a r a s .  2 . 2  t o  2 . 8 ,  above. 
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n o t  now easy  t o  p u t  convinc ing  arguments i n  favour  of 
d i s c r i m i n a t i o n ,  because such arguments would l o g i c a l l y  j u s t i f y  
a r e t u r n  t o  t h e  s t r i c t  common law p o s i t i o n ,  and it is  
d i f f i c u l t  t o  b e l i e v e  t h a t  t h e r e  would be  any s u b s t a n t i a l  
s u p p o r t  f o r  t u r n i n g  t h e  c lock  back i n  t h i s  way. N e v e r t h e l e s s ,  
arguments i n  favour  o f  p r e s e r v i n g  t h e  p r i n c i p l e  of 
d i s c r i m i n a t i o n  may s t i l l  be used by t h o s e  who a r e  p r e p a r e d  
r e l u c t a n t l y  t o  a c c e p t ,  as an accomplished f a c t ,  t h e  changes 
which have a l r e a d y  been made towards improving t h e  l e g a l  
s t a t u s  of t h e  i l l e g i t i m a t e  c h i l d ,  b u t  t h i n k  t h a t  no f u r t h e r  
reform s h o u l d  be made. We t h e r e f o r e  b r i e f l y  summarise t h e  
arguments i n  favour  o f  d i s c r i m i n a t i o n .  They a r e  t h r e e  i n  
number though t h e y  a r e  perhaps  n o t  a l t o g e t h e r  d i s t i n c t .  

3 .3  F i r s t ,  i t  i s  s a i d  t h a t  t h e  l e g a l  d i s t i n c t i o n  between 
"1 e g i  t imacy " and " i 11 e g i  ti macy " r e  f 1 e c ts  s o c i  a 1  r e  a1 i t  i e  s .  
This  was c e r t a i n l y  t r u e  a t  one t ime.  The b i r t h  o f  an 
i l l e g i t i m a t e  c h i l d  was regarded  as b r i n g i n g  d i s g r a c e  n o t  only 
on t h e  mother b u t  a l s o  on h e r  immediate fami ly .  The c h i l d  
could  no more expec t  t o  b e  r e c o g n i s e d  as a member of t h e  
fami ly  and be  r e c e i v e d  i n t o  t h e  fami ly  home than  h e  c o u l d  
e x p e c t  t o  i n h e r i t  fami ly  p r o p e r t y .  He was n o t  a r e a l  member 
of t h e  fami ly  group. However, a l though t h e r e  may s t i l l  be 
c a s e s  where t h e  i l l e g i t i m a t e  c h i l d  i s  i n  t h i s  p o s i t i o n ,  the  
evidence s u g g e s t s  t h a t  a s i g n i f i c a n t  and i n c r e a s i n g  
p r o p o r t i o n  o f  a l l  i l l e g i t i m a t e  c h i l d r e n  born each y e a r  a r e  
recognised  by b o t h  t h e i r  p a r e n t s ,  a t  l e a s t  i f  t h e  p a r e n t s  
have a r e l a t i o n s h i p  of  some s t a b i l i t y .  I t  i s  notewor thy  t h a t  
of  t h e  53,766 i l l e g i t i m a t e  b i r t h s  r e g i s t e r e d  i n  1 9 7 6 ,  n o  
fewer than 27,407 (50.9 p e r  c e n t . ) 3  were r e g i s t e r e d  on t h e  
j o i n t  a p p l i c a t i o n  o f  b o t h  p a r e n t s ,  and t h a t  around one- 
q u a r t e r  of i l l e g i t i m a t e  b i r t h s  recorded  i n  t h e  census y e a r s  
of  1 9 6 1  and 1 9 7 1  o c c u r r e d  t o  mothers  who n e v e r t h e l e s s  

4 d e s c r i b e d  themselves  on t h e i r  census r e t u r n s  as "married".  

3 S o c i a l  Trends (1979) Table  2 . 2 4  (Cent ra l  S t a t i s t i c a l  
O f f i c e ) .  This  p r o p o r t i o n  shows a marked i n c r e a s e  i n  
r e c e n t  y e a r s :  i n  1966 o n l y  38.3 p e r  cent .  of 
i l l e g i t i m a t e  b i r t h s  were s o  r e g i s t e r e d :  i b i d .  

4 Popula t ion  Trends 1 4  (H.M.S.O.), p.  1 5 .  
20 



, 3.4 Secondly,  i t  i s  s a i d  t h a t  t h e  d i s t i n c t i o n  s e r v e s  t o  
uphold moral s t a n d a r d s  and a l s o  t o  s u p p o r t  t h e  i n s t i t u t i o n  o f  
marr iage .  I n  r e l a t i o n  t o  t h e  p r e s e r v a t i o n  of  moral  s t a n d a r d s ,  
i t  i s  d i f f i c u l t  t o  s a y  how f a r  t h e  f e a r  of  producing  
i l l e g i t i m a t e  c h i l d r e n  i n f l u e n c e d  s e x u a l  behaviour  i n  t h e  p a s t ;  
s i n c e  t h e  r i s k  o f  an unwanted pregnancy can now u s u a l l y  be 
avoided by c o n t r a c e p t i v e  measures it seems improbable t h a t  
such f e a r s  s t i l l  i n f l u e n c e  s e x u a l  behaviour  t o  any s u b s t a n t i a l  
e x t e n t .  Support  f o r  t h e  i n s t i t u t i o n  of  marr iage  i s  of course 
o f  g r e a t  impor tance ,  e s p e c i a l l y  i n  t h e  p r e s e n t  c o n t e x t ,  
because a marr ied  r e l a t i o n s h i p  between p a r e n t s  s h o u l d  in  
p r i n c i p l e  be more s t a b l e  than  an unmarr ied one ,  s o  c r e a t i n g  a 
b e t t e r  environment f o r  t h e  c h i l d ' s  upbr inging .  However, many 
marr iages  a r e  n o t  s t a b l e ,  and s t a t i s t i c a l l y  i t  seems t h a t  
marr iages  e n t e r e d  i n t o  p r i m a r i l y  f o r  t h e  purpose of  e n s u r i n g  
t h a t  an expec ted  c h i l d  i s  n o t  born i l l e g i t i m a t e '  a r e  e s p e c i a l l y  
a t  r i s k .  I n  a l a r g e  p r o p o r t i o n  o f  marr iages  where t h e  g i r l  i s  
under  20 she i s  a l s o  pregnant ; '  and t h e  f a i l u r e  r a t e  o f  
marr iages  where t h e  g i r l  marr ied  young i s  s t a t i s t i c a l l y  
h i g h . 7  
i n s t i t u t i o n  of  marr iage  i s  t r u l y  s u p p o r t e d  by a s t a t e  o f  the  
law i n  which t h e  concept ion  o f  a c h i l d  may encourage young 
couples  t o  e n t e r  p r e c i p i t a t e l y  i n t o  marr iages  which may have 
l i t t l e  chance o f  s u c c e s s .  

1 We t h e r e f o r e  f i n d  i t  d i f f i c u l t  t o  accept  t h a t  t h e  

~ 

I 

3.5 The t h i r d  argument i n  favour  o f  p r e s e r v i n g  
d i s c r i m i n a t o r y  t r e a t m e n t  a s s e r t s  t h a t  t h e  l e g a l  r e l a t i o n s h i p  
between the  c h i l d ' s  p a r e n t s  s h o u l d  be r e l e v a n t  i n  de te rmining  
t h e  c h i l d ' s  l e g a l  s t a t u s :  t h a t  as  t h e  l e g a l  r e l a t i o n s h i p  of  
marr iage  r e s u l t s  i n  l e g i t i m a t e  s t a t u s  f o r  t h e  c h i l d ,  S O  a 

5 The p r o p o r t i o n  o f  such marr iages  seems t o  be  f a l l i n g :  
i n  1966 5 2 . 1  p e r  c e n t .  o f  l i v e  b i r t h s  r e s u l t i n g  from 
e x t r a - m a r i t a l .  concept ions  were l e g i t i m a t e  because o f  t h e  
p a r e n t s '  m a r r i a g e ,  w h i l s t  i n  1 9 7 7  t h e  p r o p o r t i o n  was 
o n l y  38.6 p e r  c e n t . :  S o c i a l  Trends (1979) Table  1 .9 .  

women under  20 were conceived e x t r a - m a r i t a l l y :  S o c i a l  
Trends (1977) Table 1.10. 

7 In  1 9 7 7  the  marr iages  of 1 9  p e r  c e n t .  o f  women who had 

6 In 1 9 7 6  50.6 p e r  c e n t .  of a l l  l e g i t i m a t e  l i v e  b i r t h s  t o  

~ 

I marr ied  under  t h e  age o f  20 t e n  y e a r s  p r e v i o u s l y  had 
I been d i s s o l v e d .  The comparable f i g u r e  f o r  women of a l l  
I 

ages marr ied  i n  t h e  same y e a r  was 1 2  p e r  c e n t . :  S o c i a l  
Trends (1979) p.  5 1 .  
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r e l a t i o n s h i p  which does n o t  acco rd  w i t h  t h e  norm s h o u l d  n o t  
r e s u l t  i n  normal s t a t u s  f o r  t h e  c h i l d .  On t h i s  view it i s  
r ega rded  as s i g n i f i c a n t  n o t  o n l y  t h a t  a l e g i t i m a t e  c h i l d  i s  
t h e  i s s u e  o f  a l e g a l l y  r e c o g n i s e d  union,  t h e  i n c i d e n t s  o f  
which a r e  f i x e d  by law and which can o n l y  be  d i s s o l v e d  by 
formal  p roceed ings  b u t  a l s o  t h a t  m a r r i a g e ,  a t  l e a s t  i n  i t s  
i n c e p t i o n ,  i s  i n t e n d e d  t o  b e  permanent.  The r e l a t i o n s h i p  of 
an i l l e g i t i m a t e  c h i l d ' s  p a r e n t s ,  on t h e  o t h e r  hand,  i s  n o t  i n  
g e n e r a l  l e g a l l y  r ecogn i sed  and may n e v e r  have been  i n t e n d e d  
t o  be  more than  t r a n s i e n t .  However t h i s  argument i s  based  on 
t h e  premise t h a t  a c h i l d ' s  s t a t u s  ought  t o  be  a f f e c t e d  by t h a t  
o f  h i s  p a r e n t s .  This  i s  t h e  p r o p o s i t i o n  which w e  do n o t  
a c c e p t ;  i t  i s ,  a f t e r  a l l ,  t h e  c h i l d ' s  s t a t u s ,  and t h e  
n a t u r e  o f  t h e  r e l a t i o n s h i p  between h i s  p a r e n t s  need  n o t  
and shou ld  n o t  a f f e c t  t h i s .  

3 .6  In g e n e r a l ,  where a c h i l d  i s  invo lved ,  t h e  law i s  
t h a t  h i s  w e l f a r e  i s  t h e  f i r s t  and paramount c o n s i d e r a t i o n ,  
t r a n s c e n d i n g  even t h e  c o n s i d e r a t i o n  o f  doing j u s t i c e  between 
h i s  pa ren t s '  o r  between h i s  p a r e n t s  and ou t s ide r s . "  
n o t  t h i n k  t h a t  t h e  arguments mentioned above i n  f avour  o f  
d i s c r i m i n a t i o n  a r e  s u f f i c i e n t l y  s t r o n g  t o  j u s t i f y  a - r e f u s a l ,  
as  a m a t t e r  o f  law, t o  apply t h e  same w e l f a r e  p r i n c i p l e  t o  
c h i l d r e n  s imply  on t h e  ground t h a t  t h e y  have been born o u t  o f  
wedlock. In  p a r t i c u l a r ,  we s e e  no  j u s t i f i c a t i o n  f o r  p r e s e r v i n g  
t h e  s t a t u s  quo. Even i f  t h e r e  were a v a l i d  case  i n  f avour  of 
d i s c r i m i n a t i n g  a g a i n s t  c h i l d r e n  born o u t  o f  wedlock,  i t  would 
be d i f f i c u l t  t o  j u s t i f y  t h e  anomalies i n  t h e  p r e s e n t  l a w ,  such  
as  t h e  r u l e  which g i v e s  t h e  f a t h e r  o f  an i l l e g i t i m a t e  c h i l d  
t h e  r i g h t  t o  succeed  on h i s  i n t e s t a c y  even though he h a s  had 
n o  c o n t a c t  w i t h  him, whereas t h e  c h i l d ' s  b r o t h e r ,  w i t h  whom he  
may w e l l  have had a c l o s e  r e l a t i o n s h i p ,  h a s  no  such  r i g h t .  We 
have a s t a t u t o r y  duty'' t o  pay p a r t i c u l a r  a t t e n t i o n  t o  t h e  

8 

We do 

8 Guardianship of  Minors Act  1971, s .  1. 

9 Re K .  (blinors) (Ch i ld ren :  Care and Con t ro l )  [1977] Fam. 
179. 

10 2. v.  5. [ 1 9 7 0 ]  A . C .  6 6 8 .  
11 Law Commissions A c t  1965, s .  3 ( 1 ) .  



e l i m i n a t i o n  o f  anomal ies ,  and we t h i n k  t h a t  w e  would be 
f a i l i n g  i n  t h i s  du ty  i f  w e  sugges t ed  l e a v i n g  t h e  law i n  i t s  
p r e s e n t  s t a t e .  

3.7 We accord ing ly  t u r n  t o  c o n s i d e r  two models f o r  
reform: one which a b o l i s h e s  t h e  adverse  l e g a l  consequences 
o f  i l l e g i t i m a c y ;  and t h e  o t h e r  which a b o l i s h e s  t h e  s t a t u s  of  
i l l e g i t i m a c y  and a l l  i t s  consequences.  

(b)  F i r s t  model f o r  reform: a b o l i t i o n  o f  adverse  l e g a l  
cons e quen ce s o f  i 1 l e  g i  t imacy 

3.8 In  t h i s  model t h e  concepts  of  l e g i t i m a c y  and 
i l l e g i t i m a c y  a r e  p re se rved ,  b u t  f u r t h e r  s t e p s  a r e  taken  t o  
remove by s t a t u t e  c e r t a i n  o f  t h e  p r a c t i c a l  and p rocedura l  
consequences o f  i l l e g i t i m a c y :  i n  p a r t i c u l a r ,  a l l  consequences 
which are adverse  t o  t h e  c h i l d .  Thus, a f f i l i a t i o n  proceedings  
would b e  a b o l i s h e d  and t h e  i l l e g i t i m a t e  c h i l d  would be  given a 
l e g a l  r i g h t ,  under  t h e  Guard ianship  of  Minors A c t s  1971 and 
1973, t o  s u p p o r t  from bo th  h i s  p a r e n t s ;  h e  would b e  capable  
o f  succeeding  on t h e  i n t e s t a c y  o f  ascendant  and c o l l a t e r a l  
r e l a t i v e s  as  i f  he had been born  l e g i t i m a t e ,  and so  on. 

3.9 The p a r t i c u l a r  reforms f o r  i n c l u s i o n  w i t h i n  such  a 
scheme cou ld  b e  s e l e c t i v e . ;  and t h e  model h a s  what  some may 
r e g a r d  as t h e  advantage of  n o t  n e c e s s a r i l y  i n v o l v i n g  t h e  
au tomat i c  removal o f  a l l  d i s c r i m i n a t i o n  a g a i n s t  t h e  f a t h e r  o f  
an  i l l e g i t i m a t e  c h i l d .  We have summarised, a t  paragraph  2 . 1 1  
above, t h e  forms which t h i s  d i s c r i m i n a t i o n  now t a k e s  - 
b a s i c a l l y ,  t h e  f a t h e r  has  n e i t h e r  r i g h t s ”  n o r  d u t i e s  u n l e s s  
and u n t i l  t h e  c o u r t  s o  o r d e r s .  I t  may b e  a rgued  t h a t  it i s  

1 2  Excep t iona l ly ,  t h e  f a t h e r  o f  an  i l l e g i t i m a t e  c h i l d  has  
t h e  same r i g h t  t o  succeed  on t h e  c h i l d ’ s  i n t e s t a c y  as  
he  would have i f  t h e  c h i l d  were l e g i t i m a t e :  Family Law 
Reform A c t  1969,  s .  1 4 ( 2 ) .  A l s o  t h e  f a t h e r  of  an 
i l l e g i t i m a t e  c h i l d  may be c l a s s e d  as a dependant  under  
t h e  F a t a l  Accidents  Act  1976: ss .  1 ( 3 ) ( b )  and 1 ( 4 ) ( b ) .  
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r i g h t  t h a t  t h i s  s h o u l d  be s o ,  because  o f  t h e  very  wide range 
o f  p o s s i b l e  f a c t u a l  r e l a t i o n s h i p s  between t h e  f a t h e r  on t h e  
one hand and t h e  mother and t h e  c h i l d  on t h e  o t h e r .  I f  t h e  
f a t h e r  wishes t o  p a r t i c i p a t e  i n  t h e  c h i l d ' s  upbr inging  and 
can make a s u b s t a n t i a l  c o n t r i b u t i o n  t o  h i s  w e l f a r e ,  t h e  c o u r t  
can make a p p r o p r i a t e  o r d e r s  even i f  t h e  mother wishes t o  
exc lude  him.13 
it  would, on t h i s  view, be wrong t o  g ive  him r i g h t s  ( a l b e i t  
r i g h t s  o f  which t h e  c o u r t  would be  a b l e  t o  d i v e s t  him i f  t h e  
c h i l d ' s  w e l f a r e  s o  r e q u i r e d ) .  One can t h i n k  of extreme and 
no doubt u n r e a l i s t i c  examples.  F o r  i n s t a n c e ,  s h o u l d  a r a p i s t ,  
even i n  t h e o r y ,  be e n t i t l e d  t o  r i g h t s  e q u a l  t o  t h o s e  o f  t h e  
mother i n  r e l a t i o n  t o  a c h i l d  conceived as  t h e  r e s u l t  o f  t h e  
rape? I f  s o ,  t h e  r a p i s t  would i n  t h e o r y  be e n t i t l e d  t o  be  
asked whether  he agreed  t o  t h e  c h i l d  b e i n g  adopted ,  and would 
have e q u a l  r i g h t s  t o  t h e  c h i l d ' s  cus tody  u n l e s s  and u n t i l  
p roceedings  were taken  f o r m a l l y  t o  d i v e s t  him o f  such r i g h t s .  
I f  such an i s s u e  were brought  b e f o r e  a c o u r t  i t  would o f  
c a u r s e  be r e s o l v e d  by r e f e r e n c e  t o  t h e  c h i l d ' s  w e l f a r e ,  b u t ,  
u n l e s s  and u n t i l  t h i s  were done, t h e  r a p i s t  f a t h e r  would as 
a m a t t e r  o f  law have t h e  r i g h t  t o  e x e r c i s e  f u l l  p a r e n t a l  
r i g h t s  over  t h e  c h i l d ,  and might i n  t h e o r y  do so. 

I f ,  on t h e  o t h e r  hand,  h e  has  n o t h i n g  t o  o f f e r  

3.10 We have used  t h e  c a s e  o f  t h e  r a p i s t  because i t  
p r o v i d e s  t h e  m o s t  d r a m a t i c  example o f  the  consequences o f  
a b o l i s h i n g  d i s c r i m i n a t i o n  n o t  o n l y  a g a i n s t  t h e  c h i l d  b u t  a l s o  
a g a i n s t  h i s  g e n e t i c  f a t h e r .  There w i l l ,  however, be o t h e r  
c a s e s  i n  which t h e  f a t h e r ' s  r e l a t i o n s h i p  w i t h  t h e  mother and 
h e r  c h i l d  i s  such t h a t  i t  might seem wrong t o  g i v e  him any, 
even prima f a c i e ,  l e g a l  r e c o g n i t i o n ,  as  where a c h i l d  h a s  been 
conceived as t h e  r e s u l t  o f  a c a s u a l  encounter .  

13 There a r e  i n d i c a t i o n s  t h a t  t h e  c o u r t s  a r e ,  f o r  example,  
a l r e a d y  adopt ing  a more l i b e r a l  approach t h a n  t h e y  once 
d i d  t o  access  between a f a t h e r  and h i s  i l l e g i t i m a t e  
c h i l d :  s e e  S .  v. 0. (1978) 8 Fam. Law 11 and .& V. - i b i d . ,  p. 12: ConTrast  R e  G. (h I n f a n t )  [1956] 
1 W.L.R. 911 .  
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3.11 I t  may b e  q u e s t i o n e d  whether  t h i s  problem i s  of  any 
r e a l  importance s i n c e  i n  p r a c t i c e  such a f a t h e r  would n o t  s e e k  
t o  e x e r c i s e  r i g h t s .  Even i f  h e  d i d ,  t h e  c o u r t  would be  bound 
t o  o v e r r i d e  h i s  r i g h t s  i f  t o  do s o  would be  i n  t h e  c h i l d ' s  
i n t e r e s t s .  Looking a t  t h e  p o s i t i o n  p r a g m a t i c a l l y ,  t h i s  may 
w e l l  be  t h e  r i g h t  approach,  b u t  t h e r e  a r e  two r easons  why i t  
may be thought  n o t  t o  be an e n t i r e l y  s a t i s f a c t o r y  answer. 
F i r s t ,  t h e  n e c e s s i t y  t o  t a k e  l e g a l  p roceed ings  t o  d i v e s t  t h e  
f a t h e r  o f  h i s  r i g h t s  may i n  i t s e l f  be  d i s t r e s s i n g  t o  t h e  
mother - s o  much s o  t h a t  i t  cou ld ,  f o r  example,  a f f e c t  h e r  
d e c i s i o n  about  p l a c i n g  t h e  c h i l d  f o r  adopt ion i f  t h e  r e s u l t  
were t h a t  t h e  f a t h e r  had  t o  b e  made a p a r t y  t o  t h e  
p roceed ings .  Secondly,  it would be  n e c e s s a r y  f o r  t h e  mother 
t o  t a k e  l e g a l  p roceed ings  i f  s h e  wanted t o  s e c u r e  h e r s e l f  and 
t h e  c h i l d  a g a i n s t  t h e  r i s k  o f  i n t e r v e n t i o n  by t h e  f a t h e r .  
Unless and u n t i l  she  d i d  s o ,  t h e  f a t h e r  cou ld  (on t h e  
h y p o t h e s i s  t h a t  he  had  t h e  same r i g h t s  as  t h e  f a t h e r  o f  a 
l e g i t i m a t e  c h i l d )  l4 p r o p e r l y  e x e r c i s e  any o f  t h e  p a r e n t a l  
r i g h t s  ove r  t h e  child.'' 
t h e  f a t h e r  would be  l e g a l l y  e n t i t l e d  t o  i n t e r c e p t  t h e  c h i l d  
on i t s  way home from s c h o o l  (and  he  might t h e r e a f t e r  remove 
t h e  c h i l d  from t h e  j u r i s d i c t i o n ) .  Hence, t o  avo id  t h i s  r i s k ,  
mothers would no doubt  o f t e n  b e  adv i sed  t o  t a k e  s t e p s  t o  
remove t h e  f a t h e r ' s  r i g h t s ,  t hus  i n c r e a s i n g  n o t  on ly  t h e  
amount o f  l i t i g a t i o n  b u t  a l s o  t h e  mothe r ' s  d i s t r e s s .  These 
consequences must t h e r e f o r e  b e  weighed i n  t h e  b a l a n c e  i n  
d e c i d i n g  whether  o r  n o t  t h e  l a w  s h o u l d  cease  t o  d i s c r i m i n a t e  
a g a i n s t  t h e  g e n e t i c  f a t h e r .  

This  would mean t h a t ,  f o r  example,  

3.12 We have c o n s i d e r e d  whe the r  i t  would be  p o s s i b l e  t o  
d e a l  w i t h  t h i s  problem by s t a t u t o r y  d e f i n i t i o n  o f  a c l a s s  o f  
f a t h e r s  who would a u t o m a t i c a l l y  be  deba r red  from t h e  

1 4  Guardianship A c t  1973, s .  l ( 1 ) .  
15  The r i g h t s  of  p a r e n t s  are  e x e r c i s a b l e  by e i t h e r  

w i t h o u t  t h e  o t h e r :  i b i d . ,  u n l e s s  t h a t  o t h e r  h a s  
s i g n i f i e d  d i s a p p r o v a m  t h e  a c t i o n  i n  q u e s t i o n :  
Ch i ld ren  A c t  1975, s .  85 ( 3 ) .  



e x e r c i s e  o f  p a r e n t a l  r i g h t s .  F o r  convenience we re fer  t o  them 
from t i m e  t o  t ime as "unmeri tor ious"  f a t h e r s .  New Zealand 
seeks  t o  d e a l  w i t h  t h e  problem by g i v i n g  b o t h  p a r e n t s  of  a 

c h i l d  born o u t  o f  wedlock e q u a l  p a r e n t a l  r i g h t s  o n l y  if t h e y  
were l i v i n g  t o g e t h e r  a t  t h e  d a t e  o f  t h e  c h i l d ' s  b i r t h .  I f  
they  were n o t ,  t h e  mother i s  t h e  c h i l d ' s  s o l e  gua rd ian ,  b u t  
t h e  f a t h e r  can app ly  t o  be  appo in ted  a s  gua rd ian . I6  
f avour  t h e  adopt ion o f  t h i s  d i s t i n c t i o n ,  s i n c e  it would 
invo lve  t h e  d i f f i c u l t  t a s k  of  adequa te ly  d e f i n i n g  " l i v i n g  
toge the r " .  Furthermore,  wha teve r  t h e  d e f i n i t i o n  o f  t h e  c l a s s  
o f  exc luded  f a t h e r s  t h e  r u l e  would b e  a r b i t r a r y ,  and l i k e l y  t o  
produce u n s a t i s f a c t o r y  r e s u l t s  i n  p a r t i c u l a r  ca ses .  Our 
t e n t a t i v e  view i s  t h e r e f o r e  t h a t  t h e r e  s h o u l d  be no s t a t u t o r y  
c l a s s  o f  f a t h e r s  who do n o t  have p a r e n t a l  r i g h t s .  Comments 
and s u g g e s t i o n s  a r e  i n v i t e d .  

We do n o t  

3 .13  The o n l y  e x c e p t i o n a l  a r e a s  i n  which we t h i n k  it might 
pe rhaps  be  p r a c t i c a b l e  t o  make some s p e c i a l  p r o v i s i o n  f o r  t h e  
"unmeri tor ious"  f a t h e r  a r e  i n  r e l a t i o n  t o  adop t ion ,  b i r t h  
r e g i s t r a t i o n  and A . I . D . .  I n  o u r  d i s c u s s i o n  of  adopt ion17 w e  
c o n s i d e r  t h e  p o s s i b i l i t y  o f  e x p e d i t e d ,  and p o s s i b l y  e x  p a r t e ,  
a p p l i c a t i o n s  t o  d i spense  w i t h  t h e  agreement o f  a f a t h e r  i n  
c e r t a i n  cases. This  would s t i l l  i nvo lve  t h e  n e c e s s i t y  f o r  
l e g a l  p roceed ings  t o  remove t h e  f a t h e r ' s  " r i g h t s " ;  and even 
i f  i t  were a c c e p t a b l e  i n  r e l a t i o n  t o  adop t ion ,  we doubt 
whether  i t  would b e  p o s s i b l e  t o  e x t e n d  such  a procedure t o  
o t h e r  s i t u a t i o n s .  In  r e l a t i o n  t o  b i r t h  r e g i s t r a t i o n ,  o u r  
p r o v i s i o n a l  recommendations18 would a l low an unmarr ied f a t h e r  
t o  b e  r e g i s t e r e d  as t h e  c h i l d ' s  f a t h e r  a g a i n s t  t h e  mothe r ' s  
wishes on ly  i f  a c o u r t  o r d e r  c o n f e r r i n g  r e c o g n i t i o n  o f  h i s  
p a t e r n i t y  had been made on h i s  a p p l i c a t i o n  o r  i f  h e  had been 
o rde red  t o  pay maintenance. This  would have t h e  i n d i r e c t  

16 Guardianship A c t  1968 (N.Z.), s .  6 .  
1 7  See P a r t  VI(A) , below. 
1 8  See p a r a s .  9 . 1 8  t o  9 . 2 0 ,  below. . 
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e f f e c t  o f  e x c l u d i n g  t h e  f a t h e r  who h a s  n o  r e a l  l i n k  w i t h  t h e  
c h i l d .  I n  r e l a t i o n  t o  A . I . D .  we c o n s i d e r  proposa ls19  
des igned  t o  exc lude  t h e  g e n e t i c  f a t h e r  ( t h a t  i s  t h e  donor) i n  
favour  o f  t h e  mother ' s  husband. 

(c)  Second model f o r  reform: a b o l i t i o n  o f  t h e  s t a t u s  of 
i l l e g i t i m a c y  

3 . 1 4  This model i n v o l v e s  t h e  t o t a l  d i sappearance  of  the  
concept  o f  " leg i t imacy"  as  w e l l  as  of  " i l l e g i t i m a c y " ,  f o r  t h e  
one cannot  e x i s t  w i t h o u t  t h e  o t h e r .  I t  goes beyond t h e  mere 
a s s i m i l a t i o n  o f  t h e  l e g a l  p o s i t i o n s  of c h i l d r e n  born i n  and 
o u t  o f  wedlock, s i n c e  t h a t  s o l u t i o n ,  which h a s  been c o n s i d e r e d  
above, would s t i l l  p r e s e r v e  t h e  c a s t e  l a b e l s  which h e l p  
a r t i f i c i a l l y  t o  p r e s e r v e  t h e  s o c i a l  s t i g m a  now a t t a c h e d  t o  
i l l e g i t i m a c y .  

3.15 The case  f o r  a b o l i s h i n g  i l l e g i t i m a c y  as  a s t a t u s  i s  
i n  o u r  view s u p p o r t e d  by t h e  f a c t  t h a t  such  a change i n  t h e  
law would h e l p  t o  improve t h e  p o s i t i o n  o f  c h i l d r e n  born o u t  o f  
wedlock i n  a way i n  which t h e  mere removal of  t h e  remaining 
l e g a l  d i s a b i l i t i e s  a t t a c h i n g  t o  i l l eg i t imacy ' '  would n o t .  
change i n  t h e  law r e l a t i n g  t o  l e g i t i m a c y  would h e l p  t o  improve 
t h e  economic p o s i t i o n  of  a c h i l d  born  o u t  o f  wedlock i n  s o  f a r  
as  h e  s u f f e r s  from b e i n g  t h e  c h i l d  o f  a "one-parent  family";  
b u t  an i l l e g i t i m a t e  c h i l d  s u f f e r s  a s p e c i a l  d i sadvantage  which 
does n o t  a f f e c t  t h e  c h i l d  o f  a widow o r  d ivorcee .  He has  a 
d i f f e r e n t  s t a t u s ,  even i f  t h e  i n c i d e n t s  o f  t h a t  s t a t u s  do n o t  
d i f f e r  g r e a t l y  from t h o s e  a t t a c h e d  t o  t h e  s t a t u s  o f  a 
l e g i t i m a t e  c h i l d ;  a t t e n t i o n  i s  t h u s  f o c u s s e d  on t h e  i r r e l e v a n t  
f a c t  o f  t h e  p a r e n t s !  m a r i t a l  s t a t u s .  We b e l i e v e  t h a t  t h e  law 

No 

19 See P a r t  X ,  below. 
2 0  I f  t h e r e  i s  a s t a b l e  r e l a t i o n s h i p  between t h e  c h i l d ' s  

unmarr ied p a r e n t s  t h e  more obvious d i s a d v a n t a g e s  can b e  
overcome even as t h e  l a w  now s t a n d s  by t h e  p a r e n t s  u s i n g  
t h e  same surname and h a v i n g  t h e  c h i l d  r e g i s t e r e d  i n  t h a t  
name; and by t h e i r  f a m i l i e s  making a p p r o p r i a t e  w i l l s .  
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can h e l p  t o  l e s s e n  s o c i a l  p r e j u d i c e s  by s e t t i n g  an example 
c l e a r l y  based  upon t h e  p r i n c i p l e  t h a t  t h e  p a r e n t s '  m a r i t a l  
r e l a t i o n s h i p  i s  i r r e l e v a n t  t o  t h e  c k i l d ' s  l e g a l  p o s i t i o n .  
Changes i n  t h e  law cannot  g ive  t h e  i l l e g i t i m a t e  c h i l d  t h e  
b e n e f i t s  of  a s e c u r e ,  c a r i n g ,  f a m i l y  background. They cannot  
even e n s u r e  t h a t  he does n o t  s u f f e r  f i n a n c i a l l y ,  s i n c e  h i s  
f a t h e r  may n o t  be i n  a p o s i t i o n  t o  s u p p o r t  him. But t h e y  can 
a t  l e a s t  remove t h e  a d d i t i o n a l  h a r d s h i p  o f  a t t a c h i n g  an 
opprobr ious  d e s c r i p t i o n  t o  him. Mere t i n k e r i n g  w i t h  t h e  law 
would d i s g u i s e  t h e  f ac t  t h a t  a new p r i n c i p l e  h a s  been  
e s t a b l i s h e d :  i ndeed ,  i t  would t e n d  t o  s u g g e s t  t h a t  t h e r e  i s  
s t i l l  some j u s t i f i c a t i o n  f o r  t h e  o l d  d i s c r i m i n a t o r y  
a t t i t u d e s .  That i s  an impress ion  which we a r e  anxious t h e  
l a w  s h o u l d  n o t  g ive .  

3.16 I f  t h e  law were changed s o  t h a t  t h e r e  was no l o n g e r  
a l e g a l  d i s t i n c t i o n  between t h e  i l l e g i t i m a t e  c h i l d  and the  
l e g i t i m a t e  c h i l d ,  i t  would a l s o  fo l low t h a t  i n  p r i n c i p l e  
t h e r e  would be no d i s t i n c t i o n  between p a r e n t s :  b o t h  p a r e n t s  
would have e q u a l  p a r e n t a l  r i g h t s  and d u t i e s  u n l e s s  and u n t i l  
a c o u r t  o the rwise  o rde red .  I t  may be  asked whe the r  i t  i s  
s a f e  t o  r e l y  on c o u r t  p rocedures  t o  d i v e s t  an u n s u i t a b l e  
f a t h e r  of  h i s  r i g h t s ,  b e a r i n g  i n  mind t h e  p o s s i b i l i t y  t h a t  a 
f a t h e r  might even remove h i s  c h i l d  from t h e  j u r i s d i c t i o n  
b e f o r e  t h e  mother cou ld  apply t o  t h e  c o u r t .  We doubt  whether  
t h e  e x i s t e n c e  o f  t h i s  r i s k  s h o u l d  be  al lowed t o  govern t h e  
i s s u e .  The problem i s  o f  cour se  n o t  one which a r i s e s  o n l y  i n  
connect ion w i t h  c h i l d r e n  born o u t  o f  wedlock - " l e g a l  
kidnapping" by o t h e r  f a t h e r s  i s  a well-known phenomenon. 2 1  

2 1  This  i s  s u f f i c i e n t l y  i m p o r t a n t  t o  b e  under  c u r r e n t  
c o n s i d e r a t i o n  by t h e  Counci l  o f  Europe , t h e  Commonwealth 
S e c r e t a r i a t  and t h e  Hague Conference on P r i v a t e  
I n t e r n a t i o n a l  L a w .  We a r e  c o n t i n u i n g  t o  examine it  
j o i n t l y  w i t h  t h e  S c o t t i s h  L a w  Commission fo l lowing  our  
Working Pape r  on Custody of  Ch i ld ren  - Enforcement and 
J u r i s d i c t i o n  w i t h i n  t h e  Un i t ed  Kingdom (Working Pape r  
No. 68) (1976) .  
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We have t e n t a t i v e l y  concluded t h a t  t h e  advantages of  removing 
t h e  s t a t u s  of  i l l e g i t i m a c y  a l t o g e t h e r  from t h e  law outweigh 
t h e  d isadvantages  o f  g i v i n g  a l l  f a t h e r s  p a r e n t a l  r i g h t s .  The 
c a s e  f o r  adopt ing  t h i s  approach i s  s t r e n g t h e n e d  by t h e  f a c t  
t h a t  i n  many, perhaps  most,  c a s e s  t h e  f a t h e r ’ s  p o s i t i o n  s h o u l d  
be  recognised ,  because h e  w i l l  b e  making a c o n t r i b u t i o n  t o  t h e  
c h i l d ’ s  upbr inging  e i t h e r  compulsor i ly  o r  v o l u n t a r i l y .  
E q u a l i t y  o f  p a r e n t a l  r i g h t s  and d u t i e s  i n  such c a s e s  i s  l i k e l y  
t o  b e n e f i t  the  c h i l d  by g i v i n g  l e g a l  r e c o g n i t i o n  t o  f a c t u a l  
fami ly  t i e s  where t h e s e  e x i s t ,  and by  n o r m a l i s i n g  t h e  c h i l d ’ s  
l e g a l  s t a t u s  i n  r e l a t i o n  t o  h i s  p a r e n t s .  There w i l l  o f  
course  be many c a s e s  where mothers  of  c h i l d r e n  born o u t  of 
wedlock a r e  u n w i l l i n g  t o  a l low t h e  f a t h e r s  t o  p l a y ,  o r  t o  
cont inue  t o  p l a y ,  any p a r t  i n  t h e  c h i l d r e n ’ s  l i v e s .  I n  t a k i n g  
t h a t  a t t i t u d e  they  w i l l  no doubt  b e l i e v e  t h a t  t h e y  a r e  a c t i n g  
i n  t h e  c h i l d ’ s  b e s t  i n t e r e s t s .  But we t h i n k  t h a t  t h e  d e c i s i o n  
t o  exc lude  a f a t h e r  from a l l  p a r e n t a l  r i g h t s  and d u t i e s  i s  s o  
i m p o r t a n t  t h a t  i t  s h o u l d  n o t  be t h e  mother ’s  a l o n e ;  the  f i n a l  
d e c i s i o n  s h o u l d  l i e  w i t h  t h e  c o u r t s ,  which a r e  bound t o  r e g a r d  
t h e  w e l f a r e  o f  t h e  c h i l d  as  paramount.  However, t h i s  i s  
c l e a r l y  a d i f f i c u l t  q u e s t i o n  o f  p o l i c y ,  on which we would 
p a r t  i c u l  a r  l y  we lcome comments. 

Our p r o v i s i o n a l  view on t h e  f i e l d  o f  choice  

3 . 1 7  Our p r o v i s i o n a l  conclus ion  i s  t h e r e f o r e  t h a t  t h e  law 
s h o u l d  be  reformed n o t  merely by removing t h e  l e g a l  
d i sadvantages  a t t a c h i n g  t o  i l l e g i t i m a c y ,  b u t  by a b o l i t i o n  o f  
t h e  concepts  o f  l e g i t i m a c y  and i l l e g i t i m a c y ,  w i t h  t h e  
consequence t h a t  t h e n c e f o r t h  t h e r e  would be no l e g a l  
d i s t i n c t i o n  between t h e  c h i l d  born t o  p a r e n t s  who a r e  m a r r i e d ,  
and the  c h i l d  born t o  p a r e n t s  who a r e  n o t .  The term 
“ i l l e g i t i m a t e ’ ’  would cease  t o  have any meaning as  a term o f  
a r t .  I l l e g i t i m a t e  c h i l d r e n  would n o t  be “ l e g i t i m a t e d “ ,  b u t  
t h e  law h i t h e r t o  only  a p p l i c a b l e  t o  l e g i t i m a t e  c h i l d r e n  would 
become a p p l i c a b l e  t o  a l l  c h i l d r e n  w i t h o u t  d i s t i n c t i o n .  We a r e  

I 
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f o r t i f i e d  i n  o u r  view t h a t  i t  i s  r i g h t  t o  adopt  t h i s  r a d i c a l  
approach by t h e  f a c t  t h a t  s e v e r a l  o t h e r  common l a w  j u r i s d i c t i o n s  
have a l r e a d y  t a k e n  a s imi la r  l i n e .  F o r  example,  New Zea land ' s  
S t a t u s  o f  Ch i id ren  A c t  1969 p r o v i d e s  t h a t :  

" f o r  a l l  t h e  pu rposes  o f  t h e  l a w  o f  New 
Zealand t h e  r e l a t i o n s h i p  between e v e r y  
pe r son  and h i s  f a t h e r  and mother s h a l l  b e  
determined i r r e s p e c t i v e  o f  whether  t h e  
f a t h e r  and mother a r e  o r  have been 
mar r i ed  t o  each o t h e r ,  and a l l  o t h e r  
r e l a t i o n s h i p s  s h a l l  b e  determined 
acco rd ing ly .  " 2 2  

3.18 The a b o l i t i o n  o f  t h e  s t a t u s  of  i l l e g i t i m a c y  would of  
course  n o t  p r e c l u d e  p a r e n t s ,  r e l a t i o n s  and o t h e r s  from making 
s p e c i a l  p r o v i s i o n s  f o r  p a r t i c u l a r  c l a s s e s  of  c h i l d r e n .  
Grantors  and t e s t a t o r s  would remain f r e e z 3  t o  d e f i n e  t h e i r  
b e n e f i c i a r i e s  as  t h e y  wi sh ,  e i t h e r  by  i n c l u s i o n  o r  by 
e x c l u s i o n :  and s o  cou ld  e x p r e s s l y  exc lud&-ch i ld ren  bo rn  o u t  
o f  wedlock from a class g i f t  t o  c h i l d r e n .  2 4  

3.19 In  t h e  remainder  o f  t h i s  p a p e r  w e  examine t h e  
p r a c t i c a l  consequences which would flow from t h e  a b o l i t i o n  of  
t h e  s t a t u s  of  i l l e g i t i m a c y .  Some o f  t hose  consequences a r e  
m a t t e r s  of l e g i s l a t i v e  d e t a i l ,  b u t  we bel<eve t h a t  t h e  o v e r a l l  
e f f e c t ,  which i s  a m a t t e r  o f  g e n e r a l  concern,  would be  g r e a t l y  
t o  s i m p l i f y  t h e  law r e l a t i n g  t o  t h e  g u a r d i a n s h i p ,  cus tody  and 
maintenance o f  c h i l d r e n ;  and ,  t o  a l e s s e r  e x t e n t ,  t h e  law o f  
i n h e r i t a n c e .  One i n c i d e n t a l  advantage i n  r a d i c a l  reform a long  
t h e  l i n e s  which w e  t e n t a t i v e l y  f avour  would be  t h a t  much of 
t h e  law about  " l eg i t imacy"  and " l e g i t i m a t i o n "  summarised i n  
P a r t  I I (A)  above would b e  r ende red  o b s o l e t e ,  and t h e  many 
compl i ca t ions  whi-ch have developed i n  t h a t  a r e a  o f  t h e  l a w  
would i n  due cour se  d i s a p p e a r .  

2 2  S e c t .  3 ( 1 ) .  The p r e c i s e  wording of t h e  l e g i s l a t i o n  
which would b e  needed t o  implement ou r  proposed reform 
i s  a m a t t e r  f o r  c o n s i d e r a t i o n  i n  o u r  r e p o r t .  

f o r  Family and Dependants) A c t  1975. 

p r e s e n t  scheme o f  d e v o l u t i o n  o f  t i t l e s  o f  honour and 
e n t a i l e d  i n t e r e s t s  cou ld  b e  p re se rved .  

23 S u b j e c t  t o  a p p l i c a t i o n s  under  t h e  I n h e r i t a n c e  (P rov i s ion  

2 4  Thus by a p p r o p r i a t e  words o f  l i m i t a t i o n  i n  a g r a n t  t h e  
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3.20 However, b e f o r e  we d e a l  w i t h  t h e  p r a c t i c a l  
consequences i n  d e t a i l  i t  may be h e l p f u l  i f  we summarise t h e  
more n o t a b l e  e f f e c t s  o f  t r e a t i n g  a l l  c h i l d r e n  on an e q u a l  
f o o t i n g .  I t  must be emphasised t h a t  f o r  t h e s e  e f f e c t s  t o  
o p e r a t e  f u l l y ,  the  p a t e r n i t y  o f  t h e  c h i l d  must have been 
e s t a b l i s h e d , ”  and t h a t  i n  t h e  case o f  a c h i l d  born o u t  o f  
wedlock t h e  e s t a b l i s h m e n t  o f  p a t e r n i t y  may o f t e n  form a 
p r e l i m i n a r y  i s s u e .  

3 .21 These consequences would b e  as f o l l o w s :  

( i )  There would no l o n g e r  b e  any s p e c i a l  
procedure f o r  o b t a i n i n g  f i n a n c i a l  
s u p p o r t  f o r  a c h i l d  born o u t  of  
wedlock. A f f i l i a t i o n  proceedings  
would b e  a b o l i s h e d ;  t h e  c h i l d  whose 
p a r e n t s  have n e v e r  been m a r r i e d  would 
have t h e  same r i g h t s  of  f i n a n c i a l  
s u p p o r t  from each p a r e n t  ( e n f o r c e a b l e  
under  t h e  Guardianship of  Minors A c t s  
1971 t o  1973) as  t h e  c h i l d  o f  a 
m a r r i e d  couple .  

( i i )  The f a t h e r  would,  s u b j e c t  t o  a c o u r t  
o r d e r  t o  t h e  c o n t r a r y ,  have r i g h t s  o f  
custody and g u a r d i a n s h i p  j o i n t l y  w i t h  
t h e  mother.  

( i i i )  The f a t h e r  would be l i a b l e  t o  main ta in  
the  c h i l d  as  a m a t t e r  o f  law (and n o t  
merely i n  consequence o f  a c o u r t  o r d e r ) .  

( i v )  A c h i l d  born o u t  o f  wedlock would become 
a f u l l  member o f  the  fami ly  bo’th o f  h i s  
f a t h e r  and o f  h i s  mother s o  t h a t  h e  would 
be ab le  t o  i n h e r i t  under  t h e  i n t e s t a t e  
s u c c e s s i o n  laws from o t h e r  r e l a t i o n s  as w e l l  
as h i s  f a t h e r  and mother;  and they  from him. 

~ _ _ _ _ _ _  

25 In r e l a t i o n  t o  A.I.D. t h i s  would r a i s e  d i f f i c u l t  
problems w i t h  which we d e a l  i n  P a r t  X ,  below. 
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(v) A c h i l d  born  o u t  o f  wedlock would a c q u i r e  
h i s  f a t h e r ' s  n a t i o n a l i t y  by b i r t h .  

( v i )  J u s t  as  a husband ( r e l y i n g  on t h e  
presumption a r i s i n g  from marr iage)  h a s  
t h e  r i g h t  t o  have h i s  name e n t e r e d  as t h e  
f a t h e r  o f  h i s  w i f e ' s  c h i l d  i n  t h e  
r e g i s t e r  o f  b i r t h s ,  , s o  a n a t u r a l  f a t h e r  
would have t h e  r i g h t  t o  have h i s  name s o  
e n t e r e d  e i t h e r  i f  t h e  mother consented  o r  
i f  h i s  p a t e r n i t y  had been e s t a b l i s h e d  by 
c o u r t  o r d e r .  

3.22 We a r e  consc ious  t h a t  t h e  d e t a i l e d  a n a l y s i s  of t h e  
l e g i s l a t i v e  changes which would f o l l o w  from acceptance o f  
our  p r o p o s a l  may be  somewhat d a u n t i n g  i n  i t s  t e c h n i c a l i t y  and 
e x t e n t .  However, we f e e l  t h a t  it i s  e s s e n t i a l  f o r  us t o  
c o n s i d e r  t h e s e  m a t t e r s  i n  d e t a i l  s i n c e  we a r e  concerned t h a t ,  
s o  f a r  as  p o s s i b l e ,  a l l  the  l e g a l  consequences o f  t h e  
proposed reform s h o u l d  be drawn t o  t h e  a t t e n t i o n  of 
i n t e r e s t e d  p e r s o n s .  We a r e  mindfu l  o f  t h e  f a c t  t h a t  p o i n t s  
of d e t a i l  may a f f e c t  t h e  r e a d e r ' s  conclus ion  whether  o r  n o t  
h e  agrees  w i t h  o u r  r a d i c a l  ( a l b e i t  t e n t a t i v e )  p r o p o s a l ,  o r  
whether  he would p r e f e r  more l i m i t e d  reform.  We hope,  as  we 
have a l r e a d y  s u g g e s t e d Y z 6  t h a t  r e a d e r s  w i l l  f i n d  t h e  Summary 
of  P r o v i s i o n a l  Conclusions i n  P a r t  X I  h e l p f u l  i n  i d e n t i f y i n g  
a r e a s  o f  p a r t i c u l a r  i n t e r e s t .  We s h o u l d  aga in  s t r e s s  t h a t ,  
a l though i n  t h e  f o l l o w i n g  pages we proceed  on t h e  assumption 
t h a t  t h e  d e c i s i o n  h a s  been taken  t o  do away w i t h  t h e  
d i s t i n c t i o n  between l e g i t i m a c y  and i l l e g i t i m a c y ,  t h i s  i s  
o n l y  f o r  the  purpose o f  expounding a l l  t h e  c o n s e q u e n t i a l  
changes i n  t h e  law. We s h a l l  b e  p a r t i c u l a r l y  g r a t e f u l  if 
t h o s e  who do n o t  agree  w i t h  t h i s  approach would l e t  US know 
what more l i m i t e d  reforms ( i f  any) they  b e l i e v e  t o  be  
des  i rab l e .  

26 See p a r a .  1 . 6 ,  above. 
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PART I V  

GUARDIANSHIP, CUSTODY AND MAINTENANCE 

(A) INTRODUCTORY 

4 . 1  I n  t h i s  p a r t  o f  t h e  paper  we s h a l l  examine t h e  
q u e s t i o n s  o f  t h e  g u a r d i a n s h i p ,  cus tody  and maintenance o f  
c h i l d r e n  born out  o f  wedlock i n  t h e  l i g h t  of  o u r  p r o p o s a l  
t o  a b o l i s h  t h e  s t a t u s  o f  i l l e g i t i m a c y .  I t  may be h e l p f u l  t o  
l i s t  t h e  p r i n c i p a l  s t a t u t e s  which now govern t h e s e  matte.rs 
and t o  g ive  a b r i e f  account  o f  t h e i r  i n t e r - r e l a t i o n s h i p .  We 
s h a l l  then  o f f e r  a s h o r t  e x p l a n a t i o n  of  t h e  r a t h e r  confus ing  
terminology used i n  t h e  l e g i s l a t i o n  and case- law.  

I The S t a t u t o r y  Framework 

i 4 . 2  The r e l e v a n t  s t a t u t e s  a r e :  

1 ( i )  The Guardianship o f  Minors Act 1971 

This  A c t  c o n s o l i d a t e d  t h e  p r o v i s i o n s  d e a l i n g  w i t h  
g u a r d i a n s h i p  and cus tody  i n  a l a r g e  number o f  Acts  of  
P a r l i a m e n t ,  ranging  from t h e  Guard ianship  o f  I n f a n t s  
A c t  1886 t o  t h e  A d m i n i s t r a t i o n  o f  J u s t i c e  Act 1 9 7 0 .  
The r e s u l t  i s  t h a t  p r o v i s i o n s  former ly  c o n t a i n e d  i n  
a l a r g e  number of  d i f f e r e n t  s t a t u t e s  a r e  now t o  be 
found - s u b s t a n t i a l l y  unchanged i n  language and e f f e c t  - 
i n  a s i n g l e  s t a t u t e .  The Act r e g u l a t e s  t h e  appointment 
of  g u a r d i a n s ,  and e s t a b l i s h e s  a procedure  by which a 
c h i l d ' s  p a r e n t s  caii apply  t o  t h e  c o u r t  f o r  cus tody ,  
a c c e s s  and maintenance o r d e r s .  

3 3  



( i i )  The Guardianship Act 1973 

T h i s  A c t  was p r i m a r i l y  i n t e n d e d  t o  change t h e  r u l e  
o f  t h e  common l a w  under  which a l l  p a r e n t a l  r i g h t s  ove r  
a l e g i t i m a t e  c h i l d  were v e s t e d  i n  t h e  f a t h e r  t o  t h e  
e x c l u s i o n  o f  t h e  mother.  I t  c o n f e r s  e q u a l  r i g h t s  on 
b o t h  p a r e n t s  ( s o  t h a t ,  f o r  example, e i t h e r  i s  e n t i t l e d  
t o  ag ree  t o  medical t r e a t m e n t  f o r  t h e  c h i l d ,  o r  t o  
consen t  t o  a p a s s p o r t  b e i n g  i s s u e d  f o r  him).  The Act 
a l s o  p r o v i d e s  a p rocedure  under  which t h e  c o u r t  can ,  
i f  need  b e ,  r e s o l v e  a p a r t i c u l a r  d i f f e r e n c e  between 
t h e  p a r e n t s  about  t h e  e x e r c i s e  o f  t h e  p a r e n t a l  r i g h t s .  

( i i i )  The Matr imonial  Causes A c t  1973 

Th i s  Act c o n s o l i d a t e s  t h e  l a w  r e l a t i n g  t o  d i v o r c e ,  
n u l l i t y  and j u d i c i a l  s e p a r a t i o n  p roceed ings .  I t  
c o n t a i n s  Lnportant  p r o v i s i o n s  r e l a t i n g  t o  c h i l d  
cus tody ;  b u t  n o t  many o f  t h e s e  a r e  d i r e c t l y  r e l e v a n t  
i n  t h e  c o n t e x t  o f  t h i s  working pape r  because t h e y  o n l y  
a r i s e  i n  l i t i g a t i o n  about  mar r i age .  

( i v )  The Ch i ld ren  Act 1975 

Th i s  Act implements most o f  t h e  recommendations o f  
t h e  Departmental  Conunittee on t h e  Adoption o f  Ch i ld ren .  
F o r  p r e s e n t  purposes  i t  i s  c h i e f l y  impor t an t  f o r  
i n s t i t u t i n g  c u s t o d i a n s h i p  o r d e r s ,  which a r e  in t ended  t o  

g ive  f o s t e r  p a r e n t s ,  s t e p - p a r e n t s  and r e l a t i v e s  c a r i n g  
f o r  c h i l d r e n  a l e g a l l y  r ecogn i sed  p o s i t i o n  i n  r e l a t i o n  
t o  t h e  c h i l d r e n ,  who n e v e r t h e l e s s  p r e s e r v e  t h e i r  l e g a l  
l i n k s  w i t h  t h e i r  n a t u r a l  p a r e n t s .  The A c t  a l s o  seeks  
t o  c l a r i f y  f o r  t h e  f u t u r e  t h e  terminology used i n  
s t a t u t e s  d e a l i n g  w i t h  t h e  custody o f  c h i l d r e n ,  a t o p i c  
cons ide red  below. 

1 

2 

~~~ ~ ~~ ~ 

1 (1972) Cmnd. 5107. 
2 See p a r a .  4 . 3 ,  below. 
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(v) The Legi t imacy A c t  1976 

T h i s  Act c o n s o l i d a t e s  e a r l i e r  l e g i s l a t i o n  r e l a t i n g  
t o  l e g i t i m a c y  and l e g i t i m a t i o n .  

( v i )  The Domestic Proceedings and M a g i s t r a t e s '  Courts  
A c t  1978 

This  Act ,  which implements t h e  recommendations 
made i n  o u r  Report  on Matr imonial  Proceedings  i n  
M a g i s t r a t e s  ' C o u r t s ,  was p r i m a r i l y  concerned t o  
reform t h e  l a w  a p p l i e d  by m a g i s t r a t e s  i n  mat r imonia l  
p r o c e e d i n g s ,  which a r e  n e c e s s a r i l y  between husband 
and w i f e .  However, t h e  Act a l s o  makes a l a r g e  number 
of  changes i n  t h e  law a p p l i e d  by m a g i s t r a t e s  i n  o t h e r  
domest ic  c a s e s ,  i n c l u d i n g  t h o s e  a r i s i n g  under  t h e  
Guardianship of Minors Acts  1 9 7 1  and 1973. 

For  t h e  sake  o f  completeness  we s h o u l d  a l s o  mention t h e  
A f f i l i a t i o n  Proceedings  Act 1957 which ( a s  amended) c o n t a i n s  
t h e  l e g i s l a t i o n  r e l a t i n g  t o  t h e  enforcement  of  maintenance 
o b l i g a t i o n s  a g a i n s t  t h e  p u t a t i v e  f a t h e r  o f  an i l l e g i t i m a t e  
c h i l d .  Our p r o p o s a l s  envisage  t h e  r e p e a l  o f  t h i s  Act .  

Te rmino 1 ogy 

4.3 The t e c h n i c a l  concepts  which a r e  most o f t e n  used  i n  
t h i s  paper  a r e  g u a r d i a n s h i p  and cus tody  (which s i n c e  t h e  
C h i l d r e n  Act 1975 i s  sometimes d i v i d e d  i n t o  " l e g a l  custody" 
and " a c t u a l  custody".)  

3 Law Corn. No. 7 7  (1976) .  
4 By t h e  A f f i l i a t i o n  Proceedings  (Amendment) Act 1972. 
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( i )  Guardianship 

I n  t h e  c o n t e x t  of  t h i s  p a p e r ,  t h e  word "guardian" 
means a person  who by v i r t u e  of e i t h e r  a c o u r t  o r d e r  
o r  a p a r e n t ' s  w i l l  i s  p l a c e d  i n  t h e  f u l l e s t  sense  i n  
loco  p a r e n t i s  t o  a c h i l d .  Broadly speaking ,  he has  
t h e  same r i g h t s  i n  r e l a t i o n  t o  a c h i l d  and t o  h i s  
p r o p e r t y  a s  have t h e  n a t u r a l  p a r e n t s .  H i s t o r i c a l l y ,  
t h e r e  were d i f f e r e n t  t y p e s  of  g u a r d i a n ,  such a s  
guard ians  o f  a c h i l d ' s  person  and guard ians  of  h i s  
e s t a t e ,  b u t  t h e s e  usages  a r e  now uncommon; i n  t h i s  
paper  t h e  word "guardian" has  i t s  o r d i n a r y  wide meanin.g. 

( i i )  Custody 

6 The word "custody" i s  used  i n  d i f f e r e n t  s e n s e s .  
Sometimes it  means a l l  t h e  r i g h t s  and d u t i e s  which a 
p a r e n t  has  by law i n  r e s p e c t  of  h i s  c h i l d .  Sometimes 
it means s imply t h e  r i g h t  t o  p h y s i c a l  p o s s e s s i o n  of 
t h e  c h i l d .  The C h i l d r e n  A c t  1975 sought  t o  
r a t i o n a l i s e  t h e  te rminology by i n t r o d u c i n g  newly 
d e f i n e d  key c o n c e p t s ,  l e g a l  cus tody  and a c t u a l  cus tody .  
"Legal custody" means "so much o f  t h e  p a r e n t a l  r i g h t s  
and d u t i e s  a s  r e l a t e  t o  t h e  person  of  t h e  c h i l d " .  
The e x p r e s s i o n  " p a r e n t a l  r i g h t s  and d u t i e s "  f o r  t h i s  
purpose means8 " a l l  t h e  r i g h t s  and d u t i e s  which by 
l a w  t h e  mother  and f a t h e r  have i n  r e l a t i o n  t o  a 
l e g i t i m a t e  c h i l d  and h i s  proper ty" .  I t  t h e r e f o r e  
f o l l o w s  t h a t  an o r d e r  under  t h e  Guardianship o f  Minors 
Act 1 9 7 1  ( a s  amended) o r  under  t h e  Domestic 
Proceedings  and M a g i s t r a t e s '  Cour ts  Act 1978 g i v i n g  

7 

5 S t r i c t l y  speaking ,  t h e  word "guardian" i n c l u d e s  a c h i l d ' s  
p a r e n t  o r  p a r e n t s .  However, i n  t h i s  paper  we f o l l o w  t h e  
more common usage e x p l a i n e d  i n  t h e  t e x t .  

6 See Hewer v. Bryant  [1970] 1 Q.B.  357. 
7 C h i l d r e n  Act 1975, s . 8 6 .  
8 ibid., s . 8 5 ( 1 ) .  
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" l e g a l  custody' '  o f  a c h i l d  t o  an  i n d i v i d u a l  
e f f e c t i v e l y  t r a n s f e r s  ( f o r  s o  l o n g  as t h e  o r d e r  i s  
i n  f o r c e ,  and s u b j e c t  t o  any o r d e r s  t h e  c o u r t  may 
make f o r  a c c e s s )  a l l  p a r e n t a l  r i g h t s  e x c e p t  r i g h t s  
which do n o t  r e l a t e  t o  t h e  c h i l d ' s  pe r son .  Thus, 
t h e  pe r son  w i t h  l e g a l  cus tody  under  such an o r d e r  
h a s ,  f o r  example,  a r i g h t  t o  consen t  t o  s u r g e r y  on 
t h e  c h i l d ;  b u t  he h a s  no r i g h t s  ove r  t h e  c h i l d ' s  
p r o p e r t y  because such  r i g h t s  do n o t  r e l a t e  t o  t h e  
c h i l d ' s  pe r son .  

"Actual  custody" i s  a more l i m i t e d  concep t .  A pe r son  h a s  
a c t u a l  cus tody  o f  a c h i l d  i f  he  has  a c t u a l  p o s s e s s i o n  of  h i s  
pe r son ,  whether  o r  n o t  t h a t  p o s s e s s i o n  i s  s h a r e d  w i t h  one o r  
more o t h e r  pe r sons .  9 

4 . 4  These two key concep t s  are  now used  i n  t h e  
Guardianship o f  Minors Acts 1971 t o  1973 because o f  amendments 
made t h e r e t o  by t h e  Domestic P roceed ings  and M a g i s t r a t e s '  
Cour t s  A c t  1978. The d i v o r c e  l e g i s l a t i o n  remains unamended, 
and t h e  e f f e c t  o f  an  o r d e r  f o r  "custody" made by t h e  d i v o r c e  
c o u r t  must be determined w i t h o u t  r e f e r e n c e  t o  t h e  d e f i n i t i o n s  
i n  t h e  Ch i ld ren  A c t  1975. 

The p o l i c y  

4 . 5  P u t  b r o a d l y ,  t h e  consequence of  o u r  p roposa l  t o  
a b o l i s h . t h e  s t a t u s  o f  i l l e g i t i m a c y  i s  t h a t  a f f i l i a t i o n  
p roceed ings  i n  t h e i r  p r e s e n t  form would d i s a p p e a r  and t h a t  t h e  
Guardianship o f  Minors Acts," which do n o t  a t  p r e s e n t  d e a l  
w i t h  t h e  maintenance o f  i l l e g i t i m a t e  c h i l d r e n ,  would app ly  t o  
a l l  c h i l d r e n  wi thou t  d i s t i n c t i o n .  

9 ibid., . s . 87 (1 ) .  
10 Guardianship o f  Minors A c t  1971 and Guardianship A c t  1973. 
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4.6 However, i n  some r e s p e c t s  we s h a l l  s u g g e s t  going 
f u r t h e r  than  merely e n s u r i n g  t h a t  t h e  c h i l d  born o u t  o f  
wedlock f i t s  i n t o  t h e  e x i s t i n g  s t r u c t u r e  of t h e  Guardianship 
o f  Minors Acts .  C e r t a i n  anomalies  which we n o t e d  i n  o u r  
Report  on Domestic Proceedings  i n  M a g i s t r a t e s '  Courts  
r e q u i r e  c o n s i d e r a t i o n  s o  t h a t ,  so  f a r  a s  p r a c t i c a b l e  and 
d e s i r a b l e ,  t h e  r u l e s  a s  t o  t h e  cus tody  and maintenance o f  
c h i l d r e n  under  t h e  Guardianship o f  Minors Acts  a r e  e f f e c t i v e l y  
t h e  same a s  t h o s e  a p p l y i n g  i n  d i v o r c e ,  mat r imonia l  and 
c u s t o d i a n s h i p 1 2  proceedings  under  d i f f e r e n t  l e g i s l a t i o n .  

11 

4 . 7  One c r u c i a l  d i f f e r e n c e  between c h i l d r e n  born i n  
wedlock and those  n o t  s o  born would, however, remain.  The 
f a t h e r s  o f  t h e  former a r e  i d e n t i f i e d  (presumpt ive ly  a t  l e a s t )  
by marr iage ,  whi le  f o r  t h e  l a t t e r  an i s s u e  as t o  p a t e r n i t y  
would f r e q u e n t l y  have t o  be r e s o l v e d .  We s h a l l  d e a l  i n  d e t a i l  
w i t h  t h e  ways o f  showing o r  e s t a b l i s h i n g  p a t e r n i t y  i n  P a r t  IX 
of  t h i s  p a p e r ;  h e r e  we s e e k  t o  r a t i o n a l i s e  t h e  l a w  on t h e  
assumption t h a t  p a t e r n i t y  has  been e s t a b l i s h e d .  

( B )  GUARDIANSHIP AND CUSTODY 

E q u a l i t y  between p a r e n t s  

4.8 
of  a b o l i s h i n g  l e g a l  d i s t i n c t i o n s  between c h i l d r e n  born i n  
wedlock and t h o s e  born o u t  o f  wedlock i s  t h a t  t h e  p a r e n t s  of  
t h e  l a t t e r ,  l i k e  t h o s e  o f  t h e  former ,  would prima f a c i e  have 
equal  r i g h t s  and d u t i e s .  The s t a r t i n g - p o i n t  would be 
s e c t i o n  l(1) of  t h e  Guard ianship  Act 1973: 

A s  we, have a l r e a d y  s t a t e d , 1 3  an impor tan t  consequence 

" I n  r e l a t i o n  t o  t h e  cus tody  o r  upbr inging  of  a 
minor ,  and i n  r e l a t i o n  t o  t h e  a d m i n i s t r a t i o n  of  
any p r o p e r t y  be longing  t o  o r  h e l d  i n  t r u s t  f o r  a 

11 Law Com. No. 7 7 ,  p a r a .  8.1.  

1 2  See P a r t  I1 of  t h e  C h i l d r e n  Act 1 9 7 5 .  
13 See p a r a .  3 . 2 1 ( i i ) ,  above. 
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minor o r  t h e  a p p l i c a t i o n  o f  income of  any such 
p r o p e r t y ,  a mother s h a l l  have t h e  same r i g h t s  
and a u t h o r i t y  a s  t h e  law a l lows  t o  a f a t h e r ,  
and t h e  r i g h t s  and a u t h o r i t y  of  mother and 
f a t h e r  s h a l l  be e q u a l  and be e x e r c i s a b l e  by 
e i t h e r  wi thout  t h e  o t h e r ” .  

4 . 9  I f  t h e  p r o p o s a l  which we have t e n t a t i v e l y  made i s  
accepted  c e r t a i n  c o n s e q u e n t i a l  amendments would have t o  be 
made. I n  p a r t i c u l a r  it would be n e c e s s a r y  t o  r e p e a l  
s e c t i o n  85(7) o f  t h e  Chi ldren  Act 197514 and t h a t  p a r t  o f  
s e c t i o n  l ( 7 )  o f  t h e  Guardianship A c t  1973 which makes an 
e x c e p t i o n  a s  r e g a r d s  i l l e g i t i m a t e  c h i l d r e n  from t h e  p r i n c i p l e  
o f  e q u a l i t y  o f  p a r e n t a l  r i g h t s .  

, A p p l i c a t i o n  t o  t h e  c o u r t  on a q u e s t i o n  a f f e c t i n g  t h e  c h i l d ’ s  
w e l f a r e  

4 . 1 0  Under s e c t i o n  l ( 3 )  o f  t h e  Guard ianship  Act 1973 
e i t h e r  p a r e n t  may apply  f o r  t h e  c o u r t ’ s  d i r e c t i o n  on a 
q u e s t i o n  a f f e c t i n g  t h e  c h i l d ‘ s  w e l f a r e  where t h e  p a r e n t s  cannot  
a g r e e .  l5 I f  i l l e g i t i m a c y  were a b o l i s h e d ,  t h i s  i s  a n o t h e r  
procedure  which would a l s o  apply  t o  c h i l d r e n  born o u t  o f  
wedlock. 

1 

i 

Guardianship:  g e n e r a l l y  

4 . 1 1  Unlike t h e  mother ,  t h e  f a t h e r  o f  an i l l e g i t i m a t e  
c h i l d  has  a t  p r e s e n t  no r i g h t s  o f  g u a r d i a n s h i p  simply by 
v i r t u e  of  h i s  f a t h e r h o o d .  He may however a c q u i r e  such r i g h t s  
on o r  a f t e r  t h e  mother ‘s  d e a t h .  I f  t h e  f a t h e r  had a cus tody  
o r d e r  i n  h i s  favour  immediately b e f o r e  t h e  mother ’s  d e a t h ,  16 

he would then  become t h e  guard ian  ( o r  one o f  t h e  guard ians)  by 
v i r t u e  of  s e c t i o n  3 ( 2 )  o f  t h e  Guard ianship  o f  Minors A c t  1971. 
I f  t h a t  p r o v i s i o n  d i d  n o t  a p p l y ,  he might become a guard ian  by 
e x p r e s s  appointment - e i t h e r  by t h e  mother ,  under  h e r  w i l l  1 7  

1 4  See p a r a .  2 . 1 1 ( i ) ,  above. 
1 
~ 1 5  There i s  no power t o  make cus tody  o r  a c c e s s  o r d e r s  on t h i s  
, kind  of  a p p l i c a t i o n :  s .  l(4). 

1 6  See Guardianship o f  Minors Act 1 9 7 1 ,  s . 1 4 ( 3 ) .  
1 1 7  O r  by deed which t a k e s  e f f e c t  on d e a t h :  ibid., s . 4 ( 2 ) .  
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o r  ( i n  t h e  absence of  any o t h e r  guard ian  o r  person  having 
p a r e n t a l  r i g h t s )  by t h e  c o u r t .  18 

4 . 1 2  I n  t h e  c i r c u m s t a n c e s ,  i t  i s  perhaps  n o t  s u r p r i s i n g  
t h a t  as t h e  law now s t a n d s  an i l l e g i t i m a t e  c h i l d  f r e q u e n t l y  
f i n d s  h imsel f  wi thout  any guard ian  i f  h i s  mother d i e s .  The 
removal o f  t h e  s t a t u s  o f  i l l e g i t i m a c y  under  our  p r o p o s a l s  
would mean t h a t  t h e  f a t h e r  would ( u n l e s s  t h e  c o u r t  had 
depr ived  him o f  h i s  r i g h t s )  be t h e  c h i l d ' s  guard ian  j o i n t l y  
w i t h  t h e  mother and, i f  he s u r v i v e d  t h e  mother ,  would c o n t i n u e  
t o  be t h e  c h i l d ' s  guard ian  ( e i t h e r  s o l e l y ,  o r  j o i n t l y  w i t h  
a n o t h e r  guard ian  a p p o i n t e d  by t h e  mother ) .  This  would 
obvious ly  be convenient  where t h e  c h i l d ' s  p a r e n t s  formed a 
s t a b l e  union.  In  o t h e r  c a s e s  i t  might be n e c e s s a r y  €or  a 
t h i r d  p a r t y  t o  be a p p o i n t e d  guard ian .  

4.13 A f u r t h e r  r e s u l t  o f  a b o l i s h i n g  i l l e g i t i m a c y ,  and of  
r e p e a l i n g  s e c t i o n  14(3)  of  t h e  Guard ianship  o f  Minors Act 
1971,19  would be t h a t  t h e  f a t h e r  of  a c h i l d  born o u t  o f  
wedlock would have power, a f t e r  t h e  commencement o f  any Act 
a b o l i s h i n g  i l l e g i t i m a c y ,  t o  a p p o i n t  a t e s t a m e n t a r y  guard ian  
of  t h e  c h i l d . 2 0  A f a t h e r  of a c h i l d  born o u t  of  wedlock who 
had de f a c t o  and unchal lenged  cus tody  of  t h e  c h i l d  would n o t  
t h e r e f o r e  ( a s  now) have t o  o b t a i n  a cu'stody o r d e r  f o r  t h e  
purpose of  e n a b l i n g  him t o  make a v a l i d  t e s t a m e n t a r y  
appointment  o f  a guard ian  f o r  t h e  c h i l d .  

Disputes  between p a r e n t s  and between guard ians  

4 . 1 4  I t  a l s o  f o l l o w s  t h a t  t h e  c h i l d ' s  f a t h e r  would, as  
f a t h e r ,  be a b l e  t o  t a k e  advantage of  t h e  procedure r e f e r r e d  
t o  abovez1 t o  r e s o l v e  any d isagreement  between h imsel f  and 
t h e  c h i l d ' s  mother on a q u e s t i o n  a f f e c t i n g  t h e  c h i l d ' s  w e l f a r e .  

1 8  ibid., s . 5 .  

1 9  This  i s  t h e  s u b - s e c t i o n  which p e r m i t s  t h e  " n a t u r a l  
f a t h e r "  t o  "be t r e a t e d  a s  i f  he were t h e  l a w f u l  f a t h e r "  
only  i f  he has  a cus tody  o r d e r  under  s . 9  o f  t h e  1 9 7 1  A c t .  ... 

20 Under s . 4 ( 1 )  o f  t h e  1 9 7 1  Act .  
2 1  See p a r a .  4 .10 ,  above. 
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2 2  T h i s  power only a r i s e s  when a s u r v i v i n g  p a r e n t  o b j e c t s  
t o  t h e  t e s t a m e n t a r y  guard ian  a p p o i n t e d  by t h e  deceased 
p a r e n t .  

removed a t  common law when only  t h e  f a t h e r  had 
g u a r d i a n s h i p  r i g h t s  a u t o m a t i c a l l y :  Wel les ley  v .  Wel les ley  
(1828) 2 Bl igh  N.S. 1 2 4 ,  H . L .  

23 The guard ianship  r i g h t s  of  a p a r e n t  could ,  i t  seems, be 

Furthermore,  i f  t h e  mother d i e d  having a p p o i n t e d  a guard ian  
t o  a c t  w i t h  t h e  f a t h e r ,  t h e  f a t h e r  would,  as a g u a r d i a n ,  be 
a b l e  t o  r e s o r t  t o  s e c t i o n s  7 and 11 of  t h e  Guardianship of  
Minors Act 1 9 7 1  i n  t h e  e v e n t  of  a d i s p u t e  between h imsel f  
and h i s  co-guardian.  

Removal of  guard ian  

4.15 I n  some c a s e s  t h e  c h i l d ' s  w e l f a r e  may r e q u i r e  t h a t  
a p a r e n t  should  be depr ived  o f  g u a r d i a n s h i p  r i g h t s .  This  
m a t t e r  may a t t a i n  g r e a t e r  importance i f  t h e  f a t h e r s  o f  
c h i l d r e n  born o u t  of  wedlock a r e  i n  f u t u r e  t o  have r i g h t s  o f  
g u a r d i a n s h i p  a u t o m a t i c a l l y  once t h e i r  p a t e r n i t y  i s  e s t a b l i s h e d .  

4.16 The law on t h i s  s u b j e c t  i s  a t  p r e s e n t  i n  a somewhat 
u n s a t i s f a c t o r y  s t a t e .  The High Court  may, under  s e c t i o n  6 o f  
t h e  Guardianship o f  Minors A c t  1 9 7 1 ,  remove a t e s t a m e n t a r y  
g u a r d i a n ,  o r  a guard ian  appoin ted  o r  a c t i n g  unaer  t h e  Act ;  
and under  s e c t i o n  4 o f  t h a t  Act ,  any c o u r t  may, among o t h e r  

2 2  t h i n g s ,  remove a s u r v i v i n g  p a r e n t  from t h e  g u a r d i a n s h i p .  
A s u r v i v i n g  p a r e n t  may a l s o  be removed i f  t h e  t e s t a m e n t a r y  
guard ian  s a t i s f i e s  t h e  c o u r t  t h a t  t h e  s u r v i v i n g  p a r e n t  i s  

23 u n f i t  t o  a c t .  But i t  seems t h a t  no c o u r t  has  s t a t u t o r y  
a u t h o r i t y  t o  d e p r i v e  one p a r e n t  of  g u a r d i a n s h i p  whi le  t h e  
o t h e r  i s  l i v i n g ,  and t h a t  a s u r v i v i n g  p a r e n t  cannot  be 
d i s p l a c e d  under s e c t i o n  4 i n  t h e  event  of  d i s p u t e s  between 
t h a t  p a r e n t  and a co-guard ian  a p p o i n t e d  by t h e  c o u r t  ( i n  l i e u  
o f  a t e s t a m e n t a r y  g u a r d i a n ) .  Furthermore,  t h e r e  i s  no power 
t o  r e i n s t a t e  t h e  g u a r d i a n s h i p  r i g h t s  of  a p a r e n t  once those  
r i g h t s  have been removed. 
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4 . 1 7  A s  we s h a l l  s e e  when we t u r n  t o  cus tody ,  t h e  
c o u r t ' s  c o n t r o l  o v e r  t h e  cus tody  o f  c h i l d r e n  i s  g e n e r a l ,  and 
we i n c l i n e  t o  t h e  view t h a t  i t s  s t a t u t o r y  c o n t r o l  ove r  
g u a r d i a n s h i p  shou ld  a l s o  be g e n e r a l .  Although f o r  n e a r l y  
a l l  purposes  i t  i s  cus tody  r a t h e r  t h a n  g u a r d i a n s h i p  which 
i s  o f  s i g n i f i c a n c e ,  we t h i n k  t h a t  it s h o u l d  be c l e a r  t h a t  a 
c o u r t  may remove one p a r e n t  from t h e  co -gua rd iansh ip  o f  a 
c h i l d  on t h e  a p p l i c a t i o n  of  t h e  o t h e r .  We a p p r e c i a t e  t h a t  
t h i s  would be a p o t e n t i a l l y  f a r - r e a c h i n g  power, s i n c e  it 
would e n a b l e  a c o u r t  i n  e f f e c t  t o  d e p r i v e  a p a r e n t  o f  a l l  
h i s  p a r e n t a l  r i g h t s  w i thou t  any s p e c i f i e d  ground hav ing  t o  
be e s t a b l i s h e d .  But t h e  power would o n l y  be e x e r c i s e d  i f  i t  
were c l e a r l y  i n  t h e  c h i l d ' s  i n t e r e s t  t o  do s o .  We accord ing ly  
s u g g e s t  t h a t  the  High C o u r t ' s  j u r i s d i c t i o n  unde r  s e c t i o n  6 
o f  t h e  1971 A c t  shou ld  be  extended t o  a l low f o r  t h i s ,  and 
a l s o  t h a t  s e c t i o n  4 s h o u l d  be amended s o  t h a t  i t  cove r s  t h e  
case where a co-guardian has been appo in ted  by t h e  c o u r t .  
F i n a l l y ,  w e  s u g g e s t  t h a t  t h e r e  s h o u l d  be power t o  r e i n s t a t e  a 
p a r e n t  as gua rd ian  where a p p r o p r i a t e .  

Custody o r d e r s  under  s e c t i o n  9 (1 )  o f  t h e  Guardianship o f  
Minors A c t  1971 

4 . 1 8  The c o u r t  can make cus tody  and a c c e s s  o r d e r s  f o r  a 
minor (whether  bo rn  i n  o r  ou t  o f  wedlock) as it  t h i n k s  f i t  
"having r e g a r d  t o  t h e  w e l f a r e  o f  t h e  minor and t h e  conduct  
and wishes o f  t h e  mother and f a t h e r " .  The c o n f e r r i n g  o f  
o r d i n a r y  cus tody  r i g h t s  on t h e  f a t h e r  o f  a c h i l d  bo rn  o u t  
o f  wedlock would mean t h a t  i t  would be  n e c e s s a r y  f o r  t h e  mother 
o f  such  a c h i l d  ( l i k e  o t h e r  mothers)  t o  app ly  t o  t h e  c o u r t  i f  
t h e  f a t h e r ' s  r i g h t s  were t o  be mod i f i ed  o r  removed. 

4.19 S e c t i o n  9 o f  t h e  1971 A c t  would, i n  o u r  view, 
con t inue  t o  o p e r a t e  s a t i s f a c t o r i l y  as a means o f  e n a b l i n g  
t h e  c o u r t  t o  d e a l  w i t h  cus tody  i s s u e s  even though, i n  
r e l a t i o n  t o  c h i l d r e n  bo rn  o u t  o f  wedlock, it would i n  f u t u r e  
as a r e s u l t  o f  o u r  p r o p o s a l s  be used  t o  r e g u l a t e  o r  remove 
t h e  f a t h e r ' s  r i g h t s  i n s t e a d  o f  g r a n t i n g  r i g h t s  t o  him. There 
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/ i s  however one p o i n t  on t h e  wording of  t h e  l e g i s l a t i o n  which,  
we c o n s i d e r ,  needs a t t e n t i o n .  The r e f e r e n c e  i n  t h e  s e c t i o n  t o  
t h e  "conduct and wishes o f  t h e  mother  and f a t h e r "  i s  unique i n  
l e g i s l a t i o n  a f f e c t i n g  c h i l d r e n ;  t h e s e  words do n o t  appear  i n  

25 cor responding  p l a c e s  i n  t h e  d i v o r c e z 4  o r  o t h e r  mat r imonia l  
l e g i s l a t i o n ;  n o r  even e l sewhere  i n  t h e  1 9 7 1  A c t . 2 6  
appear  t o  d e r i v e  from t h e  Guard ianship  of  I n f a n t s  A c t  1886. 
Although t h e  emphasis p l a c e d  on p a r e n t a l  conduct and wishes  
may count  f o r  l i t t l e  i n  p r a c t i c e ,  t h i s  p h r a s e  could  d e r o g a t e  
from t h e  p r i n c i p l e  ( e n s h r i n e d  i n  s e c t i o n  1 o f  t h e  1 9 7 1  Act)  
t h a t  t h e  w e l f a r e  of t h e  c h i l d  i s  paramount.  We t h e r e f o r e  
t h i n k  t h a t  it should  be made c l e a r  t h a t  t h e  c h i l d ' s  w e l f a r e  
governs t h e  i s s u e  and t h a t  s e c t i o n  1 o f  t h e  Guardianship o f  
Minors Act 1 9 7 1  a p p l i e s .  

The words 

2 7  

Care and s u p e r v i s i o n  o r d e r s  

4 . 2 0  In a cus tody  a p p l i c a t i o n  made under  s e c t i o n  9 o f  t h e  
1971 A c t  t h e  c o u r t  may i n  e x c e p t i o n a l  c i rcumstances  c o n s i d e r  
i t  r i g h t  t o  g ive  cus tody  t o  one p a r e n t  s u b j e c t  t o  t h e  
s u p e r v i s i o n  of  a l o c a l  a u t h o r i t y  o r  p r o b a t i o n  o f f i c e r ;  o r  it 
may dec ide  t h a t  cus tody  should  be given t o  n e i t h e r  p a r e n t  
and t h a t  t h e  c h i l d  s h o u l d  be  committed t o  t h e  l o c a l  a u t h o r i t y ' s  
c a r e . 2 8  
n o t  apply  t o  c h i l d r e n  born o u t  o f  wedlock (except  i n  t h e  l e s s  
u s u a l  case  of  a f a t h e r  apply ing  f o r  cus tody)  because no 
cus tody  i s s u e  a r i s e s  i n  a f f i l i a t i o n  proceedings ,  and t h e  

These powers t o  make s u p e r v i s i o n  and c a r e  o r d e r s  do 

2 4  

2 5  

2 6  

2 7  

28 

See Matr imonial  Causes Act 1973,  s . 4 2 .  
See Domestic Proceedings  and M a g i s t r a t e s '  Cour ts  Act 
1978, s .  8(2)  ; n o r  d i d  t h e  words appear  i n  t h e  Matr imonial  
Proceedings  ( M a g i s t r a t e s '  Cour ts )  Act 1960. 
C f .  ss.lO(1) and 11. 

A s i m i l a r  approach was adopted  i n  s .15  of  t h e  Domestic 
Proceedings  and M a g i s t r a t e s '  Cour ts  Act 1978. 
Guardianship A c t  1973,  s . 2 ( 2 )  as amended by t h e  
Domestic Proceedings  and M a g i s t r a t e s '  Courts  Act 1978, 
s .  38 ( 2 ) .  
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mother does n o t  need t o  apply  f o r  c u s t o d y . 2 9  
i t  would be an advantage i f  t h e s e  powers were a p p l i c a b l e  t o  
such c h i l d r e n ,  as t h e y  would be i f  o u r  p r o p o s a l s  a r e  accepted .  

We c o n s i d e r  t h a t  

Out of  c o u r t  agreements 

4 . 2 1  The r i g h t  of  a p a r e n t  t o  make an e n f o r c e a b l e  
agreement r e l a t i n g  t o  h i s  p a r e n t a l  r i g h t s  i s  r e s t r i c t e d  by 
s e c t i o n  l ( 2 )  of  t h e  Guardianship Act 1973 and s e c t i o n  85(2)  
o f  t h e  C h i l d r e n  Act 1975. S e c t i o n  l ( 2 )  of  t h e  Guardianship 
Act 1973 p r o v i d e s  t h a t  a p a r e n t  cannot  e n f o r c e  any agreement 
t o  g i v e  up p a r e n t a l  r i g h t s  made between h imsel f  and t h e  o t h e r  
p a r e n t  u n l e s s  t h e  agreement i s  i n  contempla t ion  o f  t h e i r  
s e p a r a t i o n  whi le  m a r r i e d ;  i n  t h i s  e x c e p t i o n a l  c a s e  t h e  
agreement i s  "enforceable"  b u t  t h e  c o u r t  can r e f u s e  t o  e n f o r c e  
t h e  agreement i f  i t  i s  n o t  f o r  t h e  b e n e f i t  o f  t h e  c h i l d  t o  do 
so .  S e c t i o n  8 5 ( 2 )  o f  t h e  C h i l d r e n  Act 1975 p r o v i d e s  t h a t  
" s u b j e c t  t o  s e c t i o n  l ( 2 )  o f  t h e  Guardianship Act 1973 ... a 
person  cannot  s u r r e n d e r  o r  t r a n s f e r  t o  a n o t h e r  any p a r e n t a l  
r i g h t  o r  du ty  he has  as r e s p e c t s  a c h i l d . "  

4 . 2 2  Thus,  whi le  a husband and w i f e  may make an e n f o r c e a b l e  
agreement about  t h e i r  p a r e n t a l  r i g h t s ,  s u b j e c t  t o  t h e  c o u r t ' s  
power i n  t h e  i n t e r e s t  of  t h e  c h i l d  n o t  t o  e n f o r c e  i t ,  unmarr ied 
p a r e n t s  cannot  make such an agreement;  and when p a r e n t s  a r e  
d i v o r c e d  they  cannot  t h e r e a f t e r  make such an agreement.  The 
q u e s t i o n  a c c o r d i n g l y  a r i s e s  whether  t h i s  e x c e p t i o n  p e r m i t t i n g  
spouses  t o  make "enforceable"  agreements should  be extended 
t o  a l l  p a r e n t s .  This  r e s u l t  might be thought  a l o g i c a l  
consequence o f  t h e  proposed a b o l i t i o n  o f  t h e  s t a t u s  of  
i l l e g i t i m a c y .  A t  p r e s e n t  however we f a v o u r  a more r a d i c a l  
approach than  ex tending  t h i s  e x c e p t i o n .  The p r o v i s i o n  i n  
s e c t i o n  l ( 2 )  o f  t h e  1973 Act d a t e s  back t o  1873;  a t  t h a t  

2 9  The l o c a l  a u t h o r i t y  may however o b t a i n  a c a r e  o r  
s u p e r v i s i o n  o r d e r  under  s . 1  o f  t h e  Chi ldren  and Young 
Persons A c t  1969 i f  t h e  grounds s e t  o u t  i n  t h a t  Act a r e  
e s t  ab l i s  he d.  
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t ime it w a s  no doubt n e c e s s a r y  s o  t h a t  a s e p a r a t e d  w i f e  c o u l d  
o b t a i n  p a r e n t a l  r i g h t s  by agreement ,  s i n c e  t h e s e  were then  
v e s t e d  e x c l u s i v e l y  i n  h e r  husband. 
t h a t  p a r e n t a l  r i g h t s  and d u t i e s  a r e  s h a r e d  e q u a l l y ,  and it 
now seems odd, i n  view o f  t h e  c o u r t ' s  powers i n  r e l a t i o n  t o  
c h i l d r e n ,  t h a t  any agreement about  p a r e n t a l  r i g h t s  s h o u l d  be 
"enforceable"  even i n  a l i m i t e d  s e n s e .  We a p p r e c i a t e  t h a t  
p a r e n t s  can (and should  be encouraged t o )  agree  between 
themselves  about  t h e  e x e r c i s e  o f  t h o s e  r i g h t s .  But i f  t h e y  
d i s a g r e e ,  they  should  be a b l e  t o  apply  t o  t h e  c o u r t ,  which 
would make whatever  o r d e r  b e s t  s e r v e d  t h e  c h i l d ' s  i n t e r e s t s ,  
no doubt g i v i n g  p r o p e r  weight  t o  any agreement which t h e  
p a r e n t s  may have come t o ,  b u t  n o t  a c t i n g  on what appears  t o  
be a presumption i n  favour  of  e n f o r c i n g  i t .  

The law has  now changed i n  

4 . 2 3  I t  would f o l l o w  from t h i s  argument t h a t  t h e  e x c e p t i o n  
c o n t a i n e d  i n  s e c t i o n  l ( 2 )  o f  t h e  1973 Act s e r v e s  no u s e f u l  
purpose ,  and we a c c o r d i n g l y  s u g g e s t  t h a t  t h e  s u b - s e c t i o n  should 
be r e p e a l e d .  The e f f e c t  of  such a change would be t h a t  t h e r e  
would no l o n g e r  be any power ( such  a s  we have d e s c r i b e d )  t o  
e n t e r  i n t o  "enforceable"  agreements  about  p a r e n t a l  r i g h t s .  

4 . 2 4  I n  r e l a t i o n  t o  s e c t i o n  8 5 ( 2 )  o f  t h e  1 9 7 5  Act o u r  
p r e s e n t  view i s  t h a t  i t  should  s t i l l  be t h e  law t h a t  a 
'person  cannot  by p r i v a t e  a c t  s u r r e n d e r  o r  t r a n s f e r  a p a r e n t a l  
r i g h t  o r  du ty  t o  a n o t h e r ,  s o  t h a t  i t  would be n e c e s s a r y  s imply 
t o  remove from s e c t i o n  8 5 ( 2 )  t h e  s a v i n g  r e f e r e n c e  t o  t h e  
Guardianship Act 1973. 

4 . 2 5  If t h i s  approach i s  n o t  a c c e p t a b l e ,  a b o l i t i o n  of  
t h e  d i s t i n c t i o n  between l e g i t i m a t e  and i l l e g i t i m a t e  c h i l d r e n  
would presumably involve  e x t e n d i n g  t o  a l l  s e p a r a t e d  p a r e n t s  
(whether  marr ied  o r  n o t )  t h e  power t o  make "enforceable"  
agreements r e l a t i n g  t o  p a r e n t a l  r i g h t s  and d u t i e s .  Such a 
change would mean t h a t  d i v o r c e d  p a r e n t s  would a l s o  hav.e such 

r i g h t s .  But s i n c e  t h e  c o u r t ' s  power, i f  e i t h e r  p a r t y  chose 
t o  invoke i t ,  t o  do whatever  b e s t  s e r v e d  t h e  c h i l d ' s  i n t e r e s t s  
would remain u n a l t e r e d ,  t h i s  would n o t  be o b j e c t i o n a b l e  i n  
p r a c t i c e .  
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(C) MAINTENANCE 

General  

4.26 The a b o l i t i o n  of  t h e  s t a t u s  o f  i l l e g i t i m a c y  would 
i n v o l v e ,  as we have s e e n ,  t h e  g r a n t i n g  o f  new r i g h t s  i n  t h e  
f i e l d s  o f  g u a r d i a n s h i p  and cus tody  t o  f a t h e r s  of c h i l d r e n  born 
o u t s i d e  marr iage .  The l i a b i l i t y  o f  f a t h e r s  t o  c o n t r i b u t e  
towards t h e  maintenance o f  such c h i l d r e n  would n o t  be new, 
but  would become e n f o r c e a b l e  i n  a new way. 

4.27 A t  p r e s e n t ,  none of  t h e  p r o v i s i o n s  under  which t h e  
f a t h e r s  o f  l e g i t i m a t e  c h i l d r e n  may be o r d e r e d  t o  c o n t r i b u t e  
t o  t h e i r  maintenance apply  t o  t h e  maintenance of  i l l e g i t i m a t e  
c h i l d r e n  by t h e i r  f a t h e r s . 3 0  
d i s t i n c t  re'gime: a f f i l i a t i o n  proceedings .  The a b o l i t i o n  of  
t h e  s t a t u s  o f  i l l e g i t i m a c y  would n e c e s s a r i l y  r e q u i r e  t h e  
a b o l i t i o n  of  t h i s  s e p a r a t e  c l a s s  o f  proceedings ;  c a s e s  
i n v o l v i n g  c h i l d r e n  born o u t  of  wedlock would be brought  
w i t h i n  a form of  proceedings  e q u a l l y  a p p l i c a b l e  t o  c a s e s  
i n v o l v i n g  c h i l d r e n  born i n  wedlock. 

The l a t t e r  i s  governed by a 

4.28 There a r e  t h r e e  r e l e v a n t  s t a t u t o r y  s o u r c e s  of  
maintenance3' f o r  c h i l d r e n  born i n  wedlock: 

( i )  Guardianship o f  Minors Act 1 9 7 1  ( s e c t i o n  9(2)  
as amended); 

( i i )  Matr imonial  Causes A c t  1973 ( s e c t i o n  27) ; 3 2  
and 

30 The husband of  a woman who has  an i l l e g i t i m a t e  c h i l d  
( o r  a l e g i t i m a t e  c h i l d  by a p r e v i o u s  husband) may 
become l i a b l e  t o  make f i n a n c i a l  p r o v i s i o n  f o r  t h a t  c h i l d  
i f  he t r e a t s  him as a " c h i l d  of  t h e  family":  
Matr imonial  Causes Act 1973, s .  25 ( 3 ) .  

31 i . e .  o t h e r  than  i n  d i v o r c e  proceedings .  
32 As s u b s t i t u t e d  by s . 6 3  of  t h e  Domestic Proceedings  and 

M a g i s t r a t e s '  Courts  Act 1978. 
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( i i i )  Domestic Proceedings  and M a g i s t r a t e s '  
Cour ts  Act 1978 ( s e c t i o n  2 ) .  

The two l a t t e r  s o u r c e s  g i v e  r i s e  t o  a s p e c i a l  d i f f i c u l t y  f o r  
p r e s e n t  purposes .  Those Acts  a r e  concerned only  w i t h  m a r r i e d  
couples  and t h e i r  f a m i l i e s , a n d  t h e  p r o v i s i o n s  r e l a t i n g  t o  t h e  
maintenance of t h e  c h i l d r e n  a r e  i n e x t r i c a b l y  bound up with  t h e  
maintenance of  t h e  w i f e  by t h e  husband ( a d ,  i n  a p p r o p r i a t e  
c a s e s ,  v i c e  v e r s a ) .  I t  would t h e r e f o r e  be t e c h n i c a l l y  
imposs ib le  f o r  c h i l d r e n  born o u t  of  wedlock t o  be 
b e n e f i c i a r i e s  of  t h e  maintenance p r o v i s i o n s  i n  those  Acts .  

4 . 2 9  No such d i f f i c u l t y  a r i s e s  i n  r e l a t i o n  t o  t h e  
Guardianship o f  Minors Act 1 9 7 1 :  indeed ,  s e c t i o n  9 ( a s  amended) 
would taken  by i t s e l f ,  a s  a m a t t e r  of  language,  apply  e q u a l l y  
t o  c h i l d r e n  born i n  and o u t  of  wedlock a s  i t  s t a n d s ;  b u t  
s e c t i o n  14(2)  o f  t h e  A c t  p r e v e n t s  t h e  c o u r t  from making 
maintenance o r d e r s  i n  favour  of  i l l e g i t i m a t e  c h i l d r e n .  We 
propose t h a t  s e c t i o n  1 4  should  d i s a p p e a r ,  and t h a t  t h e  
l e g i s l a t i o n  should  make i t  c l e a r  t h a t  t h e  r e f e r e n c e s  i n  
s e c t i o n  9 t o  " f a t h e r "  a r e  r e f e r e n c e s  t o  t h e  c h i l d ' s  n a t u r a l  
f a t h e r ,  n o t w i t h s t a n d i n g  t h a t  he may n o t  b e ,  and may n e v e r  
have been,  marr ied  t o  +he c h i l d ' s  mother .  

4.30 I n  t h i s  s e c t i o n  of t h e  working paper  we s h a l l  
a c c o r d i n g l y  c o n s i d e r  v a r i o u s  a s p e c t s  o f  f i n a n c i a l  p r o v i s i o n  
w i t h  a view p r i m a r i l y  t o  s e e i n g  how t h e  procedure  under  t h e  
1 9 7 1  Act would o p e r a t e  i n  t h e  con'text of  c h i l d r e n  born o u t  of 
wedlock, and t o  what e x t e n t  p r o v i s i o n s  p a r a l l e l  t o  t h o s e  i n  
t h e  Matr imonial  Causes Act 1973 and t h e  Domestic Proceedings  
and M a g i s t r a t e s '  Courts  Act 1978 would have t o  be added t o  t h e  
Guardianship o f  Minors A c t s ,  s o  t h a t  remedies a v a i l a b l e  now 
f o r  c h i l d r e n  born i n  wedlock would be e q u a l l y  a v a i l a b l e  i n  
t h e  f u t u r e  t o  c h i l d r e n  born o u t  o f  wedlock. We recognise  
t h a t  such  a d d i t i o n s  t o  t h e  Guardianship o f  Minors A c t s  would 
r e s u l t  i n  some d u p l i c a t i o n  of  remedies  f o r  c h i l d r e n  born i n  
wedlock, bu t  t h i s  would be unavoidable .  
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J u r i s  d i c t i o n  

4.31 A f f i l i a t i o n  proceedings  - t h e  only  proceedings  i n  
which a mother can now o b t a i n  an o r d e r  f o r  f i n a n c i a l  p r o v i s i o n  
a g a i n s t  t h e  f a t h e r  of  h e r  i l l e g i t i m a t e  c h i l d  - can only  be 
i n s t i t u t e d  i n  a m a g i s t r a t e s ’  c o u r t .  The g e n e r a l  r u l e  i s  t h a t  
j u r i s d i c t i o n  l i e s  wi th  t h e  c o u r t  f o r  t h e  a r e a  where t h e  mother 
l i v e s , 3 3  b u t  i t  i s  normal ly  n e c e s s a r y  t h a t  t h e  a l l e g e d  f a t h e r  
be a l s o  l i v i n g  i n  England o r  Wales, s o  t h a t  t h e  compla in t  can 
be s e r v e d  on him. By s p e c i a l  p r o v i s i o n ,  however, t h a t  c o u r t  
a l s o  has  j u r i s d i c t i o n  t o  e n t e r t a i n  proceedings  a g a i n s t  an 
a l l e g e d  f a t h e r  l i v i n g  i n  S c o t l a n d  o r  Northern I r e l a n d ,  i f  t h e  

34 r e l e v a n t  a c t  of  i n t e r c o u r s e  took  p l a c e  i n  England o r  Wales; 

l and i t  may a l s o  e n t e r t a i n  (and make a p r o v i s i o n a l  o r d e r  i n )  
c a s e s  where t h e  a l l e g e d  f a t h e r  l i v e s  i n  t h e  Republ ic  of  
I r e l a n d , ”  o r  i n  one of  c e r t a i n  Commonwealth c o u n t r i e s  ( o r  
South A f r i c a ) .  36 E x c e p t i o n a l l y ,  j u r i s d i c t i o n  may a l s o  l i e  

i w i t h  t h e  m a g i s t r a t e s ’  c o u r t  f o r  t h e  a r e a  i n  which t h e  f a t h e r  
l i v e s :  namely,  i n  c a s e s  where t h e  mother i s  l i v i n g  i n  
S c o t l a n d  o r  Nor thern  I r e l a n d . 3 7  
a p r o v i s i o n a l  o r d e r ,  t h e  c o u r t  i n  t h e  a r e a  where t h e  f a t h e r  
l i v e s  w i l l  a l s o  have j u r i s d i c t i o n  i f  t h e  mother l i v e s  i n  
I r e l a n d ,  South A f r i c a  o r  a r e c i p r o c a t i n g  Commonwealth count ry .  

33 See A f f i l i a t i o n  Proceedings  Act 1957, s . 3  a s  amended by 

I 
i 
l F o r  t h e  purpose o f  conf i rming  
I 

38 

t h e  Domestic Proceedings  and M a g i s t r a t e s ’  Courts  A c t  
1 9 7 8 ,  s . 4 9 .  

Maintenance Orders  (Reciproca l  Enforcement) A c t  1972,  
s . 4 0 ;  R e c i p r o c a l  Enforcement of Maintenance Orders  
(Republ ic  of, I r e l a n d )  Order  1974 ( S . I .  1 9 7 4  No. 2140).  

34 Maintenance Orders  Act 1950, s . 3 ( 1 ) .  

35. 

36 Maintenance Orders  ( R e c i p r o c a l  Enforcement) Act 1972, 

37 Maintenance Orders  Act 1950, s . 3 ( 2 ) .  
38 J u r i s d i c t i o n  a l s o  l i e s  under  s . 2 7  of  t h e  Maintenance 

Orders  (Reciproca l  Enforcement) A c t  1 9 7 2  i f  t h e  mother 
l i v e s  in a count ry  t o  which t h e  United Nat ions  
Convention on t h e  Recovery Abroad o f  Maintenance ex tends  
and t h e  a l l e g e d  f a t h e r  l i v e s  i n  England, Wales o r  
Nor  t h e  r n  I r e  1 and. 

s .3  and t h e  Orders  i n  Counci l  made t h e r e u n d e r .  
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' I n  no c a s e  i s  t h e  c h i l d ' s  r e s i d e n c e  a ground of j u r i s d i c t i o n  
39 1 i n  a f f i l i a t i o n  proceedings .  

4.32 The j u r i s d i c t i o n  t o  make o r d e r s  i n  r e s p e c t  of 
l e g i t i m a t e  c h i l d r e n  under  t h e  g u a r d i a n s h i p  l e g i s l a t i o n  i s  
governed by s e c t i o n  1 5  of  t h e  Guardianship o f  Minors A c t  1 9 7 1  
( a s  amended by t h e  Guardianship Act 1973) and i s  much l e s s  
c i rcumscr ibed .  I t  i s  e x e r c i s e d  by: 

(a)  t h e  High Court  

(b) t h e  county c o u r t  of t h e  d i s t r i c t  where 
t h e  respondent  o r  t h e  a p p l i c a n t  o r  t h e  
minor l i v e s  (wi th  t h e  g l o s s  t h a t  i f  t h e  
respondent  l i v e s  i n  S c o t l a n d  o r  
Northern I r e l a n d  t h e  o r i g i n a t i n g  p r o c e s s  
must be s e r v e d  on him o r  h e r  i n  England 
o r  Wales) 

(c)  a m a g i s t r a t e s  c o u r t  having  j u r i s d i c t i o n  
f o r  t h e  a r e a  where t h e  respondent  o r  t h e  
a p p l i c a n t  o r  t h e  minor l i v e s .  ( I n  t h i s  
c a s e ,  i f  t h e  respondent  l i v e s  i n  S c o t l a n d  
o r  Northern I r e l a n d  i t  must be shown 
e i t h e r  t h a t  t h e  ccmpla in t  has  been s e r v e d  
on t h e  respondent  i n  England o r  Wales,  o r  
t h a t  bo th  t h e  a p p l i c a n t  p a r e n t  and t h e  
c h i l d  l i v e  i n  England o r  Wales) .  I f  t h e  
respondent  l i v e s  i n  a r e c i p r o c a t i n g  
Commonwealth c o u n t r y ,  t h e  m a g i s t r a t e s '  
o r d e r  h e r e  w i l l  i n i t i a l l y  be a p r o v i s i o n a l  
one. 

39 Nor i s  h i s  p l a c e  of  b i r t h :  R .  v. Bow Road J u s t i c e s  
(Domestic Proceedings  Cour t7  ex  p a r t e  Adedigba Cl9681 

I 2 Q . B .  572. 
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4.33 From t h e  summary o f  t h e  p r e s e n t  l a w  con ta ined  i n  t h e  
two p r e v i o u s  pa rag raphs  i t  i s  c l e a r  t h a t  j u r i s d i c t i o n  t o  make 
a maintenance o r d e r  i s  wider  under  t h e  Guardianship of  Minors 
A c t s  t h a n  i n  a f f i l i a t i o n  p roceed ings .  The e f f e c t  o f  b r i n g i n g  
c h i l d r e n  born o u t  o f  wedloc,k w i t h i n  t h e  Guardianship of  
Minors Acts  f o r  maintenance purposes  would t h e r e f o r e  be t o  
ex tend  t h e  j u r i s d i c t i o n  t o  make o r d e r s  f o r  them, and t h i s  
seems s a t i s f a c t o r y .  

4.34 There a r e  o t h e r  f e a t u r e s  o f  t h e  Guardianship o f  Minors 
Acts  r e l a t i n g  t o  j u r i s d i c t i o n  which would ex tend  t o  c h i l d r e n  
born o u t  of  wedlock as a r e s u l t  o f  b r i n g i n g  them w i t h i n  t h o s e  
A c t s  : 

(a )  t h e r e  would be  power t o  t r a n s f e r  
p roceed ings  from one m a g i s t r a t e s '  
c o u r t  t o  a n o t h e r  i f  t h e  o t h e r  
appeared t o  be  a more conven ien t  
forum; 40 

(b) i f  i t  appeared t o  t h e  High Court  
t h a t  a p a r t i c u l a r  c a s e  would be  
b e t t e r  d e a l t  w i t h  i n  t h a t  c o u r t  
t han  by t h e  county c o u r t  i n  which 
t h e  a p p l i c a t i o n  had been made i t  
cou ld  o r d e r  t h e  case t o  be  
t r a n s f e r r e d  t o  i t  ;41 

(c)  i f  a m a g i s t r a t e s '  c o u r t  s h o u l d  
c o n s i d e r  t h a t  an a p p l i c a t i o n  b e f o r e  
it was one which would more 
c o n v e n i e n t l y  be  d e a l t  w i t h  by t h e  
High Court  i t  would have t o  d e c l i n e  
t o  make an  o r d e r .  42 

40 By r u l e s  env i saged  i n  L a w  Com. No. 7 7  (1976) pa ra .  6 .43 (b ) .  
41 Guardianship of Minors Ac t  1971, 5.1611) as amended by 

42 Guardianship o f  Minors A c t  1971, s .16 (4 )  a s  amended by 

50  

t h e  Ch i ld ren  A c t  1975,  Sch. 3 ,  p a r a .  7 5 ( 3 ) ( a ) .  

t h e  Ch i ld ren  A c t  1975, Sch. 3 ,  p a r a .  7 5 ( 3 ) ( b ) .  



Appeals 

' 4.35 A t  p r e s e n t ,  e i t h e r  p a r t y  t o  a f f i l i a t i o n  p roceed ings  
may appea l  (a)  on a p o i n t  o f  l a w ,  by way o f  c a s e  s t a t e d  t o  a 
D i v i s i o n a l  Court  o f  t h e  Family D i v i s i o n  o f  t h e  High Cour t ,  and 
(b) on e i t h e r  law o r  f a c t ,  t o  t h e  Crown Cour t .  T h i s  l a t t e r  
avenue o f  appea l  (which t a k e s  t h e  form of  a complete r e h e a r i n g  
of  t h e  case )  does n o t  app ly  t o  any o t h e r  c l a s s  o f  domest ic  
c a s e  h e a r d  by m a g i s t r a t e s .  The e x p l a n a t i o n  f o r  t h i s  unique 
f e a t u r e  i s  h i s t o r i c a l .  The Crown Court  i s  t h e  s u c c e s s o r  t o  
Q u a r t e r  S e s s i o n s ,  where m a g i s t r a t e s  once p l ayed  a l a r g e  p a r t  
i n  l o c a l  a d m i n i s t r a t i o n ,  i n c l u d i n g  t h e  o p e r a t i o n  o f  t h e  P o o r  
L a w  and p a r i s h  r e l i e f .  T h e i r  j u r i s d i c t i o n  ove r  t h e  maintenance 

43 
I of b a s t a r d s  was connected w i t h  t h i s  s i d e  of  t h e i r  f u n c t i o n s .  
1 Most o f  t h i s  work has  long  s i n c e  p a s s e d  t o  o t h e r s ,  b u t  t h e r e  
i ' m a g i s t r a t e s  and i n  t h e  Crown Cour t . 44  A f f i l i a t i o n  
~ proceed ings  a r e  n3w rega rded  n o t  a s  a f a c e t  o f  a d m i n i s t r a t i v e  

~ l a w  b u t  p r i m a r i l y  a s  a p r i v a t e  i s s u e  between t h e  p a r t i e s .  
i The f a c t  t h a t  m a g i s t r a t e s  s t i l l  have o r i g i n a l  j u r i s d i c t i o n  i n  

connec t ion  w i t h  c h i l d r e n  born o u t  of  wedlock i s  n o t  i n  any i way anomalous, because they  now have wide c i v i l  j u r i s d i c t i o n  

~ 

i n  f ami ly  m a t t e r s .  But t h e  appea l  t o  t h e  Crown Court  i n  such 
~ a p u r e l y  c i v i l  mat ter  i s  an anomaly. I t  i s  fu r the rmore  a 
1 p a r t i c u l a r l y  u n f o r t u n a t e  one because t h a t  c o u r t  i s  l a r g e l y  I 

(and ,  i n  many p e o p l e ' s  minds,  e x c l u s i v e l y )  concerned w i t h  
c r ime.  

i s  a c e r t a i n  r e s i d u e  s t i l l  t o  be found i n  t h e  hands o f  t h e  

~ 

43 See ,  e . g .  t h e  S t a t u t e  1 8  E l i z .  ( 1 5 7 5 - 6 ) ,  c . 3 .  
44 Notably t h e  j u r i s d i c t i o n  o f  t h e  l i c e n s i n g  m a g i s t r a t e s .  

I 
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4.36 A n e c e s s a r y  consequence o f  b r i n g i n g  t h e  maintenance of 
c h i l d r e n  born o u t  of  wedlock w i t h i n  t h e  Guardianship o f  Minors 
A c t s  would be t h a t  t h e  appea l  t o  t h e  Crown Court  from 
m a g i s t r a t e s  would no l o n g e r  e x i s t ;  t h e  o n l y  appea l  would be on 
a p o i n t  o f  law t o  t h e  D i v i s i o n a l  Cour t .  The l o s s  of  a r i g h t  
of  appea l  on i s s u e s  o f  f a c t  from a m a g i s t r a t e s '  c o u r t  i s  
r e g r e t t a b l e ,  b u t  t h i s  d i sadvan tage  has  t o  be weighed a g a i n s t  
t h e  advantages f lowing  from t h e  a b o l i t i o n  o f  t h e  s t a t u s  of  
i l l e g i t i m a c y ,  and ,  i n  p a r t i c u l a r ,  t h e  a b o l i t i o n  o f  t h e  
d i s t i n c t i v e  a f f i l i a t i o n  p rocedure  w i t h  i t s  c r i m i n a l  ove r tones .  
Furtherinore t h e  h a r d s h i p  caused by t h e  l o s s  o f  t h i s  avenue o f  
appea l  shou ld  n o t  be exagge ra t ed .  Scope f o r  c o n t r o v e r s y  o v e r  
t h e  i s s u e  of  p a t e r n i t y ,  which was a t  one t ime o f t e n  d i s p u t e d  
i n  a f f i l i a t i o n  c a s e s ,  has  been d r a s t i c a l l y  c u r t a i l e d  by t h e  
widespread use  o f  more comprehensive and r e l i a b l e  blood 
t e s t s ; 4 5  and i n  any e v e n t ,  i f  a p a r t y  t o  domest ic  p roceed ings  
i n  t h e  m a g i s t r a t e s '  c o u r t  wishes t o  q u e s t i o n  t h e  c o u r t ' s  
d e c i s i o n  on l i a b i l i t y  o r  quantum it  i s  i n  p r a c t i c e  o f t e n  
found t h a t  t h e  c a s e  r a i s e s  a p o i n t  o f  law on which t h e r e  i s  a 
r i g h t  of  appea l  t o  a D i v i s i o n a l  Court  by way of  c a s e  s t a t e d .  
The p o i n t  of l a w  will u s u a l l y  be t h a t  t h e  m a g i s t r a t e s  r eached  
conc lus ions  o f  f a c t  which were unsupported by t h e  evidence 
b e f o r e  them, o r  t h a t  t h e y  n u s t  have a p p l i e d  i n c o r r e c t  
p r i n c i p l e s  o f  law i n  a s s e s s i n g  t h e  amount o f  t h e  o r d e r .  In 
a d d i t i o n ,  where tile m a g i s t r a t e s  have exceeded t h e i r  
j u r i s d i c t i o n ,  o r  where t h e r e  i s  some l e g a l  d e f e c t  appa ren t  i n  
t h e i r  o r d e r ,  t h e  o r d e r  nay be  removed t o  t h e  High Court  and 
quashed by means o f  c e r t i o r a r i .  

4.37 We a r e  aware t h a t  t h e r e  has  been much c r i t i c i s m  of  
t h e  r e s t r i c t e d  r i g h t  of appea l  from m a g i s t r a t e s  ' c o u r t s  i n  
domest ic  c a s e s ,  and t h a t  t h e  view has  been expres sed  t h a t  a 
reformed procedure f o r  a p p e a l s  ( i n c l u d i n g  appea l s  on i s s u e s  

~ _ _  
45 See p a r a s .  9 . 2 - 9 . 4 ,  below. 
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o f  f a c t )  i s  needed. Recommendations on t h i s  i s s u e  are 
however o u t s i d e  t h e  scope of  t h i s  working pape r .  46 

Maintenance and i t s  r e l a t i o n  t o  cus tody  

4.38 I t  i s  t o  be no ted  t h a t  an award o f  maintenance under  
s e c t i o n  9 (2 )  o f  t h e  Guardianship o f  Minors A c t  1971 i s  
c o n d i t i o n a l  on t h e r e  hav ing  been a d e c i s i o n  a s  t o  t h e  c h i l d ' s  
custody under  s e c t i o n  9 ( 1 ) :  t h e  r i g h t  t o  r e c e i v e  t h e  
f i n a n c i a l  c o n t r i b u t i o n  i s  a t t a c h e d  t o  t h e  r e s p o n s i b i l i t i e s  
connected w i t h  cus tody .  S ince  o n l y  t h e  mother has  custody 
under t h e  p r e s e n t  law, t h e  p o i n t  does n o t  a r i s e  i n  t h e  
c o n t e x t  o f  i l l e g i t i m a t e  c h i l d r e n .  Under t h e  Domestic 
Proceedings and M a g i s t r a t e s '  Cour t s  A c t  1978 t h e  r u l e  i s  n o t  
s o  s t r i c t :  t h e  m a g i s t r a t e s  a r e  o b l i g e d  t o  c o n s i d e r  whether  

maintenance a p p l i ~ a t i o n , ~ ~  b u t  no such  o r d e r  i s  r e q u i r e d .  
Nor i s  custody n e c e s s a r i l y  i n  i s s u e  i n  connec t ion  w i t h  an  

, o r  n o t  t o  make a cus tody  o r d e r  be fo re  d i s p o s i n g  f i n a l l y  o f  a 
~ ' 
I 

~ a p p l i c a t i o n  f o r  maintenance under  s e c t i o n  2 7  o f  t h e  
b la t r imonia l  Causes Act 1973. The r e l a t i o n s h i p  between 
unmarried p a r e n t s  may be f a c t u a l l y  i d e n t i c a l  w i t h  t h a t  

, between husband and w i f e  and i t  may t h e r e f o r e  be  e q u a l l y  
a p p r o p r i a t e  t o  pe rmi t  an a p p l i c a t i o n  f o r  f i n a n c i a l  p r o v i s i o n  
f o r  t h e  c h i l d  wi thou t  n e c e s s a r i l y  p u t t i n g  t h e  q u e s t i o n  o f  
t h e  c h i l d ' s  cus tody  i n  i s s u e .  T h i s  change would invo lve  
amending s e c t i o n  9 o f  t h e  Guardianship o f  Minors A c t  1971. 

~ 

46  We n o t e  i n  t h i s  connec t ion  t h e  con t inued  s u p p o r t  f o r  
r e s t r u c t u r i n g  t h e  c o u r t  sys t em i n  f a m i l y  l a w  m a t t e r s :  
s e e  most r e c e n t l y  "A B e t t e r  Way Out" (1979)?  a 
d i s c u s s i o n  pape r  by t h e  Family Law Sub-Committee o f  
The Law S o c i e t y .  

47 S e c t .  8 ( 1 ) .  
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Time l i m i t s  

4.39 The Guardianship o f  Minors Acts  c o n t a i n  no c o n d i t i o n s  
r e l a t i n g  t o  t h e  i n s t i t u t i o n  o f  ma.intenance p roceed ings ,  such  
a s  t h a t  t hey  may on ly  be  b rough t  w i t h i n  a l i m i t e d  p e r i o d  a f t e r  
t h e  c h i l d ’ s  b i r t h  o r  a f t e r  t h e  s e p a r a t i o n  o f  i t s  p a r e n t s .  
Broadly speak ing ,  such p roceed ings  may be i n s t i t u t e d  a t  any 
t ime.  

4.40 A f f i l i a t i o n  p roceed ings  p r e s e n t  a d i f f e r e n t  p i c t u r e ,  
f o r  t i m e  l imits app ly  i n  many c a s e s . 4 8  The r eason  f o r  t h i s  
l i e s  i n  t h e  f a c t  t h a t  maintenance f o r  an i l l e g i t i m a t e  c h i l d  
i s  dependent  on a f i n d i n g  o f  p a t e r n i t y  and i t  w a s  t hough t  
t h a t  p roceed ings  s h o u l d  be b a r r e d  i n  c a s e s  where t h e  ev idence  
had become s t a l e .  There i s  no tj.me l i m i t  i f  t h e  a l l e g e d  
f a t h e r  has  p a i d  money f o r  t h e  c h i l d ’ s  maintenance a t  any 
t ime w i t h i n  t h r e e  y e a r s  a f t e r  i t s  b i r t h ; 4 9  n o r  i s  t h e r e  any 
i n  t h e  r a r e  c a s e  where t h e  c h i l d  has  been born t o  a “marr ied” 
couple  whose mar r i age  i s  v o i d  because one ( o r  bo th )  o f  them 
was under  age.”  
p o i n t i n g  a t  t h e  a l l e g e d  f a t h e r  which w i l l  n o t  be m a t e r i a l l y  
a f f e c t e d  by t h e  pas sage  o f  t ime .  But i f  t h e s e  c o n d i t i o n s  
a r e  n o t  s a t i s f i e d  t h e  mother has  t o  i n s t i t u t e  p roceed ings  

I n  such  cases t h e r e  i s  some ev idence  

48 There are s p e c i a l  t i m e  l i m i t s  ( e .g .  under  t h e  
Supplementary B e n e f i t s  A c t  1976, s . 1 9 ( 2 ) )  where c e r t a i n  
p u b l i c  bod ie s  i n s t i t u t e  p roceed ings .  

by t h e  A f f i l i a t i o n  P roceed ings  (Amendment) Act 1972. 
T h i s  t a k e s  c a r e  o f  c a s e s  where t h e  man, mother and c h i l d  
have l i v e d  t o g e t h e r  a s  a s i n g l e  household,  because t h e n  
it w i l l  be  r e a d i l y  i n f e r r e d  t h a t  t h e  c o n d i t i o n  i s  
s a t i s f i e d :  Rober t s  v .  Rober t s  [1962] P.212. 

49 A f f i l i a t i o n  P roceed ings  Act 1957, s .  2 (1) (b) a s  amended 

50 ibid., s .2  ( 2 ) .  

54 



whi le  she  i s  p r e g n a n t 5 l o r  w i t h i n  t h r e e  y e a r s  a f t e r  t h e  c h i l d ' s  
b i r t h "  o r ,  i f  t h e  f a t h e r  has  l e f t  t h e  coun t ry  b e f o r e  t h e  
t h r e e  y e a r s  have e x p i r e d ,  w i t h i n  a y e a r  o f  h i s  r e t u r n .  53 

4 . 4 1  These p r o v i s i o n s  o f  t h e  A f f i l i a t i o n  Proceedings Act 
1957 may sometimes be  i n a p p r o p r i a t e .  A man may be o b l i g e d  t o  
defend h imse l f  when t h e  c h i l d  i s  e l e v e n  o r  twelve y e a r s  o l d  
s imply because t h e  mother had f a l s e l y  l e d  him t o  b e l i e v e  t h a t  
he w a s  t h e  c h i l d ' s  f a t h e r  and had t h e r e b y  induced him t o  make 
o c c a s i o n a l  payments towards t h e  c h i l d ' s  maintenance wh i l e  i t  
was a baby. Conver se ly ,  a mother may be  caught  by t h e  t ime 
l imi t s ,  n o t w i t h s t a n d i n g  t h a t  t h e  man's p a t e r n i t y  i s  admi t t ed ,  
i f  she  does n o t  t a k e  a c t i o n  a t  an e a r l y  d a t e ,  even i f  h e r  
f a i l u r e  t o  t a k e  a c t i o n  was on t h e  r easonab le  ground t h a t ,  
du r ing  t h e  whole o f  t h e  p e r i o d  a l lowed ,  t h e  f a t h e r  was an 
unemployed a d o l e s c e n t  a g a i n s t  whom an  e f f e c t i v e  o r d e r  might 
n o t  be o b t a i n a b l e .  

4 . 4 2  I n  view o f  t h e  o v e r r i d i n g  importance o f  s e c u r i n g  t h e  
c h i l d ' s  w e l f a r e ,  we s e e  no r eason  why t h e r e  shou ld  be any 
t ime limits s o  f a r  as a p p l i c a t i o n s  f o r  maintenance a r e  
concerned. Br ing ing  c h i l d r e n  bo rn  o u t  o f  wedlock w i t h i n  t h e  
Guardianship o f  blinors A c t s  f o r  maintenance purposes  s h o u l d  
n o t  p r e s e n t  d i i f i c u l t i c s ,  assuming t h a t  p a t e r n i t y  i s  
e s t a b l i s h e d .  The c s t a b l i s h m e n t  o f  p a t e r n i t y  i s  a p rc l i i n ina ry  

51 ibid., 5 . 1 .  

52 ibid., s . 2 ( 1 )  (a)  ( a s  amended). 
53 E., s . Z ( l ) ( c )  ( a s  amended). I t  seems t h a t  t h e  

e x i s t e n c e  o f  t h i s  p r o v i s i o n  does n o t  p r e v e n t  t h e  mother 
from making t h e  complaint  w i t h i n  t h e  t h r e e  y e a r  p e r i o d ,  
even i f  t h e  a l l e g e d  f a t h e r  i s  t h e n  o u t  o f  England; t h c  
p roceed ings  w i l l  b e  hea rd  i f  and when he r c t u r n s  and 
can be s e r v e d :  s e e  E. v .  Evans [1896]  1 Q.B. 228. 
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and s e p a r a t e  q u e s t i o n ;  we d e f e r  t o  a l a t e r  p a r t  o f  t h i s  
pape r s4  o u r  d i s c u s s i o n  o f  t h a t  m a t t e r ,  i n c l u d i n g  t h e  q u e s t i o n  
whether  any t ime l imi t s  shou ld  be imposed. 

P a r t i e s  t o  t h e  a p p l i c a t i o n  

( i )  P a r e n t s  

4.43 The f a t h e r  o f  an i l l e g i t i m a t e  c h i l d  canno t ,  a s  t h e  
law now s t a n d s ,  i n s t i t u t e  p roceed ings  f o r  f i n a n c i a l  p r o v i s i o n  
a g a i n s t  t h e  c h i l d ’ s  mother even i f  s h e  i s  we l l - to -do  and he 
has  a c t u a l  cus tody .  Under t h e  Guardianship o f  Minors Ac t s ,  
however, e i t h e r  p a r e n t  may app ly  f o r  an o r d e r .  A consequence 
o f  t h e  a p p l i c a t i o n  o f  t h o s e  Acts t o  c h i l d r e n  bo rn  o u t  o f  
wedlock riould be t h a t  i t  would become p o s s i b l e  f o r  a f a t h e r  
t o  app ly  f o r  maintenance f o r  t h e  c h i l d  from t h e  mother .55 
o u r  view t h e r e  shou ld  be l e g a l  e q u a l i t y  o f  p a r e n t a l  r i g h t s  
and d u t i e s ,  even i f  i n  p r a c t i c e  i t  might r a r e l y  happen t h a t  
an o r d e r  would be made i n  f avour  o f  a f a t h e r .  

I n  

4.44 S u b j e c t  t o  t h e  i n t e r v e n t i o n  o f  adop t ion ,  t h e  pe r sons  
p r i m a r i l y  l i a b l e  f o r  t h e  maintenance o f  a c h i l d  a r e  h i s  
n a t u r a l  p a r e n t s .  Th i s  pr imary L i a b i l i t y  s h o u l d  n o t  i n  ou r  
view b e  a f f e c t e d  by t h e  mar r i age  o f  e i t h e r  o f  t h e  p a r e n t s  t o  
a t h i r d  p a r t y , 5 6  even though t h e  t h i r d  p a r t y  may be under  a 
secondary l i a b i l i t y  t o  m a i n t a i n  t h e  c h i l d  as a r e s u l t  o f  

54 Para.  9 . 4 8 ,  below. 
5 5  ‘This p o s i t i o n  was ach ieved  (as r e g a r d s  c h i l d r e n  born i n  

t rcdlock)  by t h e  Guard iansh ip  Act 1 9 7 3 .  

56 C f .  Ilardy v.  A t h e r t o n  (1881) 7 Q . B . D .  264. 
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t r e a t i n g  him as a “ c h i l d  of  t h e  f a m i l y ” . 5 7  
l a w ,  however, some mothers  may n o t  be a b l e  t o  t a k e  a f f i l i a t i o n  
proceedings  a g a i n s t  t h e  n a t u r a l  f a t h e r s  o f  t h e i r  c h i l d r e n  
because of  t h e i r  f a i l u r e  t o  s a t i s f y  t h e  “ s i n g l e  woman” 
r e q ~ i r e m e n t . ’ ~  
a t  a l l  on t h e  b a s i s  o f  having  t r e a t e d  t h e  c h i l d  as a “ c h i l d  
of  t h e  fami ly“)  may f i n d  h imsel f  b e a r i n g  t h e  whole burden o f  
t h e  c h i l d ’ s  maintenance.  

Under t h e  p r e s e n t  

I n  such c a s e s ,  t h e  m o t h e r ’ s  husband ( i f  l i a b l e  

4 . 4 5  The d isappearance  o f  a f f i l i a t i o n  p r o c e e d i n g s ,  and 
t h e i r  replacement  by proceedings  under  t h e  Guardianship o f  
Minors A c t s ,  would d i s p o s e  of  t h e  “ s i n g l e  woman“ requi rement .  
The c h i l d ’ s  f i n a n c i a l  p r o t e c t i o n  would c e r t a i n l y  be enhanced 
t h e r e b y :  i f  he had been t r e a t e d  by h i s  mother ’s  husband as 
a c h i l d  of  t h e  fami ly  he would have two male s o u r c e s  o f  
s u p p o r t ,  and even i f  he had n o t  been s o  t r e a t e d  he could  a t  
l e a s t  look  t o  h i s  own f a t h e r .  H i s  p o s i t i o n  would t h u s  be 
analogous t o  t h a t  of  a c h i l d  of d ivorced  p a r e n t s ,  one of  
whom r e m a r r i e s ;  such a c h i l d  may w e l l  a c q u i r e  a r i g h t  of  
s u p p o r t  a g a i n s t  h i s  s t e p - f a t h e r  i n  a d d i t i o n  t o  t h e  r i g h t  o f  
s u p p o r t  a g a i n s t  h i s  n a t u r a l  f a t h e r .  

5 7  I t  i s  i n t e n d e d  t o  be a secondary l i a b i l i t y  because i n  
de te rmining  i t s  e x t e n t  t h e  c o u r t  i s  r e q u i r e d  t o  t a k e  
i n t o  account  ( i n t e r  a l i a )  t h e  l i a b i l i t y  o f  any o t h e r  
person  ( e . g .  t h e  c h i l d ’ s  a c t u a l  f a t h e r )  t o  m a i n t a i n  t h e  
c h i l d :  Matr imonial  Causes Act 1973, s .25(3)  (c)  (and 
s . 2 7 ( 4 ) ) ;  Domestic Proceedings  and M a g i s t r a t e s ’  Courts  
Act 1978,  s . 3 ( 3 )  ( c ) ;  and s e e  Rober t s  v. Roberts  Cl9621 
P . 2 1 2 .  

t h i s  term. 
5 8  See p a r a .  2 . 1 2 ( i i ) ,  above f o r  t h e  s p e c i a l  meaning of 
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( i i )  Ch i ld ren  

4.46 I t  h a s  sometimes been sugges t ed  t h a t ,  s i n c e  t h e  
maintenance i s  f o r  t h e  c h i l d ,  i t  would be l o g i c a l  t o  a l low 
p roceed ings  t o  be  i n s t i t u t e d  by the  c h i l d  ( o r  r a t h e r ,  by a 
n e x t  f r i e n d  on t h e  c h i l d ' s  b e h a l f ) . 5 9  
n o r  a f f i l i a t i o n  p roceed ings  i s  t h i s  now p o s s i b l e  i n  r e s p e c t  
o f  a c h i l d  under 16 y e a r s  o f  age ;  and such  p roceed ings  a r e  
a l lowed o n l y  f o r  l i m i t e d  pu rposes  where t h e  c h i l d  i s  16  o r  
1 7 . 6 0  Our p r e s e n t  i n c l i n a t i o n  i s  t o  l e a v e  t h e  l a w  i n  t h i s  
matter unchanged. The p o i n t  r a i s e s  an  i s s u e  of  p r i n c i p l e  o f  
wide g e n e r a l  a p p l i c a t i o n  a f f e c t i n g  c h i l d r e n  born i n  and out  
o f  wedlock and goes beyond t h e  scope o f  t h i s  pape r .  

N e i t h e r  i n  g u a r d i a n s h i p  

( i i i )  P u b l i c  bod ie s  . 
4.47 A t  p r e s e n t  t h e  Supplementary B e n e f i t s  Commission may 
app ly  under s e c t i o n  19  o f  t h e  Supplementary B e n e f i t s  Act 1976 
f o r  an a f f i l i a t i o n  o r d e r ,  under  which i t  may r ecove r  from 
t h e  f a t h e r  sums i n  reimbursement o f  b e n e f i t s  p a i d  f o r  t h e  
c h i l d .  The Commission's p o s i t i o n  would be e f f e c t i v e l y  

59 We unde r s t and  t h a t  i n  some Scandinavian c o u n t r i e s  (and 
some s t a t e s  o f  t h e  U.S.A.) a w e l f a r e  gua rd ian  must be 
appo in ted  f o r  eve ry  c h i l d  bo rn  o u t  o f  wedlock. T h i s  
gua rd ian  must e n s u r e  t h a t  p a t e r n i t y  and maintenance 
o r d e r s  a r e ,  s o  f a r  as p r a c t i c a b l e ,  made f o r  eve ry  such 
c h i l d  ( s e e  C . M . V .  Clarkson:  " I l l e g i t i m a c y :  t h e  Road t o  
E q u a l i t y "  (1975) 5 Kingston L a w  Review 24) .  Such a 
scheme, a p a r t  from b e i n g  a d m i n i s t r a t i v e l y  cumbersome 
and expens ive ,  i n v o l v e s  d i s c r i m i n a t i o n  i n  r e l a t i o n  t o  
t h e  c h i l d  bo rn  o u t  o f  wedlock and draws a t t e n t i o n  t o  
h i s  o r i g i n s .  

60 Guardianship o f  Minors A c t  1971, s .  1 2  C(4) , added by 
s . 4 3  o f  t h e  Domestic P roceed ings  and M a g i s t r a t e s '  
Cour t s  A c t  1978; A f f i l i a t i o n  P roceed ings  A c t  1957, 
s . 6  A(3 ) ,  added by s .53  o f  t h e  1978 A c t .  The purposes  
a r e  f o r  a p p l i c a t i o n s  t o  v a r y  o r  r e v i v e  o r d e r s  made 
b e f o r e  t h e  c h i l d  became 16. 
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p r e s e r v e d  by ex tend ing  t h e  duty  of maintenance,  imposed by 
s e c t i o n  1 7  o f  t h e  1 9 7 6  A c t  s o  t h a t  i t  would apply t o  cover  
a l l  f a t h e r s  o f  c h i l d r e n  born ou t  of  wedlock; t h e  d e f i n i t i o n  
o f  t h e  " l i a b l e  r e l a t i v e "  (from whom recove ry  may be made by 
t h e  Commission) under s e c t i o n  1 8  o f  t h e  1 9 7 6  A c t ,  would be 
co r re spond ing ly  extended.  6 1  

4 . 4 8  A l o c a l  a u t h o r i t y ' s  r i g h t  under  s e c t i o n  44 o f  t h e  
N a t i o n a l  A s s i s t a n c e  Act 1 9 4 8  ( a s  amended) t o  apply f o r  an 
a f f i l i a t i o n  o r d e r  would, a s  a r e s u l t  o f  t h e  e x t e n s i o n  of  t h e  
duty  t o  m a i n t a i n ,  c e a s e  t o  be  n e c e s s a r y ,  because s i m i l a r  r i g h t s  
would be e x e r c i s a b l e ,  under  s e c t i o n s  42 and 4 3  o f  t h a t  A c t ,  
a g a i n s t  t h e  "person l i a b l e  t o  maintain" .  Likewise t h e  power 
o f  a l o c a l  a u t h o r i t y  under  s e c t i o n  26 o f  t h e  C h i l d r e n  A c t  1 9 4 8  
t o  app ly  f o r  an a f f i l i a t i o n  o r d e r  f o r  a c h i l d  i n  i t s  c a r e  
would be unneces3ary and i n a p p r o p r i a t e , 6 2  because it would be 
a b l e  t o  app ly  f o r   contribution^^^ from t h e  f a t h e r  once 
p a t e r n i t y  had been e s t a b l i s h e d .  

( i v )  Custodians 

4 . 4 9  The c u s t o d i a n s h i p  p r o v i s i o n s  o f  t h e  C h i l d r e n  A c t  
1 9 7 5  (when i n  f o r c e )  would n o t  be a f f e c t e d  by t h e  a b o l i t i o n  
o f  i l l e g i t i m a c y ,  s ave  f o r  t h e  r e p e a l  o f  s e c t i o n  3 4 ( 3 )  o f  
t h a t  A c t  (which exempts t h e  f a t h e r  o f  an i l l e g i t i m a t e  c h i l d  
from l i a b i l i t y  t o  make payments i n  t h e  o r d i n a r y  way t o  t h e  

6 1  

62 

6 3  

T h i s  would invo lve  r e p e a l i n g  s . 1 8 ( 2 )  o f  t h e  1 9 7 6  A c t  
which e x c e p t s  t h e  f a t h e r  o f  an  i l l e g i t i m a t e  c h i l d  from 
b e i n g  a " l i a b l e  r e l a t i v e "  u n l e s s  and u n t i l  an 
a f f i l i a t i o n  o r d e r  h a s  been made a g a i n s t  him. 
The procedure f o r  hav ing  payments under  an a f f i l i a t i o n  
o r d e r  d i v e r t e d  t o  t h e  a u t h o r i t y  e n t i t l e d  t o  r e c e i v e  
c o n t r i b u t i o n s  ( s . 8 8  of  t h e  Ch i ld ren  and Young Pe r sons  
A c t  1 9 3 3 )  would a l s o  become unnecessa ry .  
Under s . 8 6  o f  t h e  C h i l d r e n  and Young Persons A c t  1 9 3 3  
and s . 2 4  o f  t h e  C h i l d r e n  A c t  1 9 4 8 .  
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c u s t o d i a n  under  t h a t  s e c t i o n )  and t h e  co r re spond ing  r e p e a l  
o f  s e c t i o n  45 o f  t h a t  A c t  (which d e a l s  w i t h  a f f i l i a t i o n  
p roceed ings  by a c u s t o d i a n ) .  I n  any c a s e  i n  which t h e  c h i l d ' s  
p a t e r n i t y  i s  i n  i s s u e ,  t h i s  would have t o  be  proved by t h e  
c u s t o d i a n  as a p r e l i m i n a r y  m a t t e r  ( j u s t  as t h e  mother would 
have t o  prove it i n  maintenance p roceed ings  under  t h e  
Guardianship o f  Minors A c t s ) .  We r e c o g n i s e  t h a t  r e p e a l  o f  
s e c t i o n  45 would e n t a i l  a l l owing  a c u s t o d i a n  who i s  mar r i ed  
t o  t h e  c h i l d ' s  mother t o  app ly  f o r  maintenance f o r  t h e  c h i l d  
a g a i n s t  t h e  f a t h e r , 6 4  b u t  w e  do n o t  see why such a c u s t o d i a n  
s h o u l d  n o t  be al lowed t o  do s o .  

Nature  o f  o r d e r  

( i )  Secured p e r i o d i c a l  payments 

4 .50  A s  a r e s u l t  o f  t h e  p a s s i n g  o f  t h e  Domestic 
Proceedings and M a g i s t r a t e s '  Cour t s  A c t  1978 t h e  c o u r t  now has  
power t o  award p e r i o d i c a l  payments (and n o t  merely weekly 
maintenance) i n  a f f i l i a t i o n  p roceed ings  ,65  as i n  p roceed ings  
under  t h e  Guardianship o f  Minors Ac t s ,  w i t h  s t a t u t o r y  
g u i d e l i n e s  s imilar  t o  t h o s e  a p p l i c a b l e  i n  d i v o r c e  p roceed ings .  
But t h e r e  i s  no power e i t h e r  i n  g u a r d i a n s h i p  o r  i n  
a f f i l i a t i o n  p roceed ings  t o  o r d e r  t h e  respondent  t o  p rov ide  
s e c u r i t y  f o r  t h e  making o f  t h o s e  p e r i o d i c a l  payments. Such 
an o r d e r  can  be ve ry  u s e f u l  as an a i d  t o  t h e  enforcement of  
t h e  payment o f  ma in tenance ;  b u t  ( a s  we s a i d  i n  o u r  Report  on 
Xa t r imon ia l  P roceed ings  i n  M a g i s t r a t e s  ' Cour t s )  66 it i s  
i n a p p r o p r i a t e  t o  c o n f e r  powers on m a g i s t r a t e s  t o  make o r d e r s  
f o r  s e c u r e d  p r o v i s i o n  because t h e r e  i s  no s u i t a b l e  
o r g a n i s a t i o n  i n  t h o s e  c o u r t s  f o r  s e e i n g  t h a t  s e c u r i t y  i s  
p rov ide  d. 

64 S e c t .  4 5 ( 3 ) ( a )  o f  t h e  C h i l d r e n  A c t  1975 p r e v e n t s  t h i s .  
65 S e c t .  50(1). 

66 La\\' Com. No. 7 7  (1976) ,  p a r a .  2 .31 .  
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4.51  The High Court  and d i v o r c e  county c o u r t s  do however 
have power t o  award s e c u r e d  p e r i o d i c a l  payments f o r  a c h i l d  
if proceedings  f o r  maintenance a r e  founded on s e c t i o n  2 7  of 
t h e  Matr imonial  Causes Act 1973 r a t h e r  t h a n  on t h e  
Guardianship of  Minors Acts .  A s  we p o i n t e d  o u t  i n  t h e  
i n t r o d u c t i o n  t o  t h i s  s e c t i o n  o f  t h e  p a p e r , 6 7  t h a t  s e c t i o n ,  
and indeed  t h a t  A c t ,  a r e  framed t o  cover  only  p a r t i e s  t o  a 
marr iage  and " c h i l d r e n  of  t h e  family".68 
t h a t  an a t t e m p t  s h o u l d  be made t o  expand t h e  scope o f  t h a t  
A c t ;  bu t  we do s u g g e s t  t h a t  a power t o  o r d e r  s e c u r e d  
p e r i o d i c a l  payments s h o u l d  be g iven  t o  t h e  High Court  and t o  
t h e  county c o u r t  (bu t  n o t  t o  a m a g i s t r a t e s '  c o u r t )  by way o f  
a d d i t i o n a l  remedy under  s e c t i o n  9(2)  o f  t h e  Guardianship o f  
Minors Act 1 9 7 1 .  The p r o v i s i o n  would be a v a i l a b l e  f o r  

c h i l d r e n  born i n  wedlock and c h i l d r e n  born o u t  o f  wedlock 
a l i k e ;  it i s  n o t  n e c e s s a r y  f o r  t h e  former (because of  
s e c t i o n  2 7  o f  t h e  1973 Act)  bu t  it i s  n e c e s s a r y  f o r  t h e  
l a t t e r .  Without such an a d d i t i o n  t o  t h e  Guardianship o f  
Minors Acts  an impor tan t  d i s t i n c t i o n  would remain between t h e  
t r e a t m e n t  of  t h e s e  two c l a s s e s  o f  c h i l d r e n ,  which i n  o u r  view 
would be u n d e s i r a b l e .  

We do n o t  t h i n k  

( i i )  Lump sums 

4.52 I t  i s  n o t  now n e c e s s a r y  t o  s u g g e s t  any s p e c i a l  
a l t e r a t i o n  i n  t h e  law r e l a t i n g  t o  t h e  a v a i l a b i l i t y  o f  lump sum 
o r d e r s  ( i n  l i e u  o f ,  o r  i n  a d d i t i o n  t o ,  o r d e r s  f o r  p e r i o d i c a l  
payments).  U n t i l  r e c e n t l y ,  lump sum o r d e r s  could  n o t  be made 
under t h e  g u a r d i a n s h i p  l e g i s l a t i o n  ( o r ,  s u b j e c t  t o  what we 
s a y  i n  t h e  n e x t  paragraph ,  i n  a f f i l i a t i o n  proceedings)  
a l t h o u g h ,  as i n  t h e  c a s e  o f  s e c u r e d  p r o v i s i o n ,  such an o r d e r  
has  been a v a i l a b l e  f o r  a " c h i l d  o f  t h e  fami ly"  under  s e c t i o n  
2 7  o f  t h e  Matr imonia l  Causes Act 1973. However, by t h e  

67 See p a r a .  4 .28,  above. 
68 See p a r a .  4 . 4 4 ,  above i n  r e l a t i o n  t o  t h i s  p h r a s e .  

61  



I 
I 

Domestic Proceedings  and M a g i s t r a t e s '  Cour ts  Act 197869 t h i s  
gap has  been s u b s t a n t i a l l y  f i l l e d .  The High Court  and county 
c o u r t s  may now, under  t h e  Guardianship o f  Minors A c t s ,  award 
lump sums ( u n l i m i t e d  i n  amount) and m a g i s t r a t e s  may a l s o  
award lump sums b o t h  i n  g u a r d i a n s h i p  and a f f i l i a t i o n  c a s e s  
(though i n  t h e i r  case  t h e r e  i s  a 2500 l i m i t ) . 7 0  Lump sum 
p r o v i s i o n  would a c c o r d i n g l y  be a v a i l a b l e  f o r  a l l  c h i l d r e n  
when, i n  consequence of  t h e  a b o l i t i o n  o f  t h e  s t a t u s  of  
i l l e g i t i m a c y ,  c h i l d r e n  born o u t  of wedlock were brought  f u l l y  
w i t h i n  t h e  Guardianship o f  Minors A c t s ,  and t h e s e  c h i l d r e n  
would f o r  t h e  f i r s t  t ime be a b l e  t o  b e n e f i t  from t h e  
j u r i s d i c t i o n  of  t h e  High Court  and county c o u r t  t o  make an 
award which i s  n o t  l i m i t e d  i n  amount i n  t h i s  way. 

4 . 5 3  The power t o  award a lump sum i n  a f f i l i a t i o n  
proceedings  now d i f f e r s  i n  one r e s p e c t  from t h e  power t o  
award a lump sum i n  g u a r d i a n s h i p  proceedings .  Under s e c t i o n  
1 2 B  o f  t h e  Guardianship of Minors Act 1 9 7 1 7 1  t h e  power t o  
award a lump sum i n c l u d e s  power t o  o r d e r  t h e  making of  a 
payment i n  r e s p e c t  of  expenses  i n c u r r e d  i n  m a i n t a i n i n g  a 
minor b e f o r e  t h e  making o f  t h e  o r d e r .  Under s e c t i o n  4 ( 4 )  of  
t h e  A f f i l i a t i o n  Proceedings  Act 1 9 5 7 , 7 2  t h e  power t o  o r d e r  a 
lump sum i n  r e s p e c t  of  expenses  i n c u r r e d  b e f o r e  t h e  making o f  
t h e  o r d e r  i n c l u d e s  n o t  on ly  expenses  i n c u r r e d  i n  m a i n t a i n i n g  
t h e  c h i l d ,  b u t  a l s o  expenses  i n c u r r e d  i n  connec t ion  w i t h  t h e  

69  S e c t .  4 1 ( 2 ) ,  amending s . 9 ( 2 )  o f  t h e  Guardianship of  
Minors Act 1 9 7 1 ;  and s . 5 0 ( 1 ) ,  amending s . 4 ( 2 )  of  t h e  
A f f i l i a t i o n  Proceedings  Act 1957. 

70 This  l i m i t  i s  v a r i a b l e  by s t a t u t o r y  i n s t r u m e n t .  
7 1  A s  s u b s t i t u t e d  by t h e  Domestic Proceedings  and 

M a g i s t r a t e s '  Cour ts  A c t  1978,  s . 4 3 .  

7 2  A s  s u b s t i t u t e d  by t h e  1978 A c t ,  s . S O ( 2 ) .  
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b i r t h  o f  t h e  c h i l d  and ,  i f  t h e  c h i l d  has  d i e d ,  t h e  f u n e r a l  
expenses .  The power t o  award a sum f o r  f u n e r a l  expenses  was 
o r i g i n a l l y  des igned  t o  r e l i e v e  t h e  mothe r ' s  p a r i s h  o f  t h e  
expenses ;  i t  does n o t  seem n e c e s s a r y  t o  p r e s e r v e  i t .  So f a r  
as expenses  i n c i d e n t a l  t o  t h e  b i r t h  a r e  concerned,  73  s e c t i o n  
1 2 B  of t h e  1971 A c t 7 4  would need  t o  b e  amended so t h a t  t h e s e  
expenses  could  be t r e a t e d  i n  t h e  same way as expenses  i n c u r r e d  
i n  ma in ta in ing  t h e  c h i l d .  

1 
I 

( i i i )  P rope r ty  ad jus tment  o r d e r s  

4.54 
power t o  make f i n a n c i a l  and p r o p e r t y  o r d e r s  i n  f avour  o f  a l l  

I t  has  been sugges ted7 '  t h a t  t h e  c o u r t  shou ld  have 

, 
~ 

c h i l d r e n  s imilar  t o  t h o s e  e x e r c i s a b l e  by a c o u r t  on a dec ree  
1 o f  d i v o r c e ,  n u l l i t y  o r  j u d i c i a l  s e p a r a t i o n  under  s e , c t i o n s  23  
l and 24 o f  t h e  Matr imonial  Causes Act 1973. This  would mean 
i 

ex t end ing  t h e  h i g h e r  c o u r t s '  power t o  i n c l u d e  t h e  making o f  1 p r o p e r t y  ad jus tment  o r d e r s 7 6  f o r  t h e  b e n e f i t  o f  c h i l d r e n  
~ whether  o r  n o t  any mat r imonia l  d i s p u t e  e x i s t e d  between t h e  I p a r e n t s .  I t  i s  a rgued  t h a t  where unmarr ied p a r e n t s  s e p a r a t e  

i t h e  c o u r t  shou ld  be a b l e  t o  make a p r o p e r t y  ad jus tment  o rde r  
i n  f avour  o f  a c h i l d  o f  t h e i r s ,  j u s t  as it  could  make an 

i o r d e r  i f  t h e  c h i l d ' s  p a r e n t s  were i n  t h e  p r o c e s s  of d ivo rce  o r  i 

I 

1 73 See % v. Brooks Cl9771 1 W . L . R .  160,  where i t  w a s  
h e l d  t h a t  expend i tu re  on a l a y e t t e ,  i n c u r r e d  b e f o r e  t h e  
b i r t h ,  was covered  by t h i s  expres s ion .  

7 4  A s  s u b s t i t u t e d  by t h e  1978 Ac t ,  s . 4 3 .  
75 e .  g. i n  t h e  s tudy  pape r  by J .  Levin:  "Abol i sh ing  

I l l e g i t i m a c y "  (1977) pub l i shed  by t h e  Na t iona l  Counci l  
f o r  One-Parent Fami l i e s .  

v a r i a t i o n  o f  s e t t l e m e n t :  s . 2 4  o f  t h e  Matr imonial  Causes 
A c t  1973. 

76 T r a n s f e r  o f  p r o p e r t y ,  s e t t l e m e n t  o f  p r o p e r t y  and 
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j u d i c i a l  s e p a r a t i o n .  The absence of  a mar r i age  between t h e  
p a r e n t s  nay have no b e a r i n g  on t h e  needs  o f  t h e  c h i l d .  We 
a c c e p t  t h a t  t h e r e  i s  much t r u t h  i n  t h a t .  On t h e  o t h e r  hand, 
i t  may be o b j e c t e d  t h a t  t h e  s u g g e s t i o n  i s  tantamount  t o  g i v i n g  
t h e  mother a r i g h t  o f  s u p p o r t  f o r  h e r  own b e n e f i t  a g a i n s t  a 
man t o  d i o n  she  i s  n o t  mar r i ed  because ,  i n  p r a c t i c e ,  t h e  
p r o p e r t y  i n  q u e s t i o n  would o f t e n  be t h e  common home. We do 
n o t  t h i n k  t h a t  t h i s  i s  a v a l i d  o b j e c t i o n ,  p a r t i c u l a r l y  s i n c e  
under  t h e  e x i s t i n g  l a w  a mother may i n d i r e c t l y  b e n e f i t  under  
an a f f i l i a t i o n  o r d e r . 7 7  
d e s i r a b l e ,  where t h e  f a t h e r  i n t e n d s  t o  have no f u t u r e  
r e l a t i o n s h i p  w i t h  t h e  c h i l d ,  t o  make a o n c e - f o r - a l l  s e t t l e m e n t .  
J u s t  as c o u r t s  l e a n  a g a i n s t  making s u b s t a n t i a l  c a p i t a l  o r d e r s  
i n  f a v o u r  of  c h i l d r e n  o f  a s o  we would n o t  expec t  
t h i s  power t o  be f r e q u e n t l y  e x e r c i s e d ;  b u t  i t  cou ld  be u s e f u l  
i n  s p e c i a l  c i r cums tances .  There i s  no adequa te  r eason  f o r  
drawing a d i s t i n c t i o n  h e r e  between c h i l d r e n  o f  mar r i ed  and 
unmarr ied p a r e n t s ;  we t h e r e f o r e  sugges t  t h a t  t h e  Guardianship 
o f  blinors Acts s h o u l d  be amended s o  as t o  i n c l u d e  t h e s e  
powers. \\re a p p r e c i a t e  t h a t  t h i s  would mean t h a t  such  powers 
cou ld  be e x e r c i s e d  i n  f avour  of  t h e  c h i l d r e n  o f  a m a r r i e d  
couple  even i n  t h e  absence of  a matr imonial  d i s p u t e .  However, 
we t h i n k  it  u n l i k e l y  t h a t  a c o u r t  would o f t e n  c o n s i d e r  i t  
a p p r o p r i a t e  t o  make an o r d e r  o f  t h i s  k i n d  i n  such a c a s e .  

I n  any c a s e ,  i t  may sometimes be  

Orders  f o r  c h i l d r e n  ove r  18 

4.55 Maintenance o r d e r s  made i n  guardianship7 '  o r  
a f € i l i a t i o n 8 O  p roceed ings  can  now c o n t i n u e  beyond t h e  age  of  
16 ( t h e  compulsory s c h o o l - l e a v i n g  age)  o r  even 18  f o r  c h i l d r e n  

7 7  S e e ,  e . g .  l i a routunian  v .  J e n n i n g s  (1977) 1 2 1  S . J .  663. 
78 See Chamberlain v .  Chamberlain [1973] 1 W . L . R .  1557;  

L i l f o r d  (Lord) v .  Glynn L1979J 1 W.L.R.  78. 
79 Guard iansh ip  o f  X inor s  Act 1971,  s.12 a s  amended by s .42  

o f  t h c  1)omcstic P roceed ings  and M a g i s t r a t e s '  Courts  Act 
1978. 

80 A f f i l i a t i o n  Proceedings A c t  1957, s . 6  a s  amended by s .52  
o f  t h e  Domestic P roceed ings  and M a g i s t r a t e s '  Cour t s  
Act 1978. 
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~ who a r e  undergoing f u r t h e r  e d u c a t i o n  o r  t r a i n i n g ,  o r  i n  o t h e r  
s p e c i a l  c i rcumstances .  But no o r d e r  can be made where a 
c h i l d  has  a l r e a d y  reached  t h e  age of  1 8  u n l e s s  an o r d e r  has  
been made d u r i n g  h i s  m i n o r i t y .  There i s  no such l i m i t a t i o n  
i n  d i v o r c e  proceedings'' o r  i n  mat r imonia l  p roceedings  i n  a 
m a g i s t r a t e s '  c o u r t .  82  

Proceedings  i n  M a g i s t r a t e s '  C o u r t s g 3  we e x p r e s s e d  t h e  view 
t h a t  i n  t h i s  r e s p e c t  no amendment o f  t h e  Guardianship o f  

. .  Minors Acts  w a s  c a l l e d  f o r ;  t h i s  was because a l l  t h e  c h i l d r e n  
f o r  whom maintenance could be o b t a i n e d  under  t h e  g u a r d i a n s h i p  
l e g i s l a t i o n  could  ( i f  o v e r  18)  g e t  new o r d e r s  i n  t h e i r  favour  
i n  t h e  m a g i s t r a t e s '  c o u r t .  But t h e  p r o p o s a l s  which we a r e  

, making i n  t h i s . p a p e r  would,  i f  implemented, r e s u l t  i n  t h a t  
I b e i n g  no l o n g e r  s o .  C h i l d r e n  born  o u t  o f  wedlock would be 
! 
i w i t h i n  t h e  Guardianship of  Minors A c t s ,  bu t  they  would n o t  be 
I 
~ w i t h i n  t h e  Domestic Proceedings  and M a g i s t r a t e s '  Courts  Act I 
i 1978 because t h e  s u b s t a n t i v e  p r o v i s i o n s  o f  t h a t  Act ( l i k e  t h e  
~ Matrimonial  Causes Act 1973) r e l a t e  o n l y  t o  f a m i l i e s  w i t h i n  

~ marr iage .  I n  o r d e r  t h a t  t h e r e  s h o u l d  be no d i f f e r e n c e  
1 between t h e  r e l i e f  a v a i l a b l e  f o r  c h i l d r e n  who a r e  " c h i l d r e n  

1 of  t h e  family" and c h i l d r e n  who a r e  n o t ,  we c o n s i d e r  t h a t  it 
j would be n e c e s s a r y  t o  make p r o v i s i o n  under  t h e  Guardianship 
1 of  Minors Acts  t o  e n a b l e  maintenance o r d e r s  t o  be made even 

' 

I n  o u r  Report  on Matr imonial  

though t h e  c h i l d  has  a t t a i n e d  t h e  age of  1 8 ,  i f  t h e  c h i l d  i s  
, s t i l l  undergoing f u r t h e r  e d u c a t i o n  o r  t r a i n i n g ,  o r  i f  s p e c i a l  

c i rcumstances  e x i s t .  

i 

8 1  Matr imonial  Causes Act 1973, s . 2 9 ( 3 ) ;  and s e e  Downing v.  

82 Domestic Proceedings  and M a g i s t r a t e s '  Cour ts  Act 1978 

83 Law Com. No. 7 7  (1976) ,  p a r a .  6.25. 

Downing (Downing i n t e r v e n i n g )  [1976] Fam. 288. 

s . 5 ( 3 ) .  
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Discharge of  maintenance o r d e r s  

( i )  By d e a t h  

4.56 A p e r i o d i c a l  payments o r d e r  f o r  t h e  maintenance of  a 
c h i l d  c e a s e s  t o  be e f f e c t i v e  on t h e  dea th  e i t h e r  of  t h e  c h i l d  
o r  t h e  payer .84  
of  o r d e r s  under  t h e  Guard ianship  o f  Minors A c t s ;  and t h e  
a p p l i c a t i o n  o f  t h e  l a t t e r  l e g i s l a t i o n  t o  c h i l d r e n  born o u t  o f  
wedlock would a c c o r d i n g l y  e f f e c t  no change i n  t h e  l a w  i n  t h i s  
r e s p e c t .  

This  i s  t r u e  b o t h  of  a f f i l i a t i o n  o r d e r s  and 

( i i )  By c o h a b i t a t i o n  

4 . 5 7  P e r i o d i c a l  payments o r d e r s  made under  t h e  Guardianship 
of  Minors Acts  i n  favour  of  one of  t h e  c h i l d ' s  p a r e n t s  cease  
t o  have e f f e c t  a f t e r  s i x  months '  cont inuous  c o h a b i t a t i o n  
between t h e  p a r e n t s . 8 5  
A f f i l i a t i o n  Proceedings  Act 1957 and it  seems t h a t  an o r d e r  
made under  t h a t  Act w i l l  ( f o r m a l l y  a t  l e a s t )  n o t  be a f f e c t e d  
by t h e  c o h a b i t a t i o n  o r  even by t h e  marr iage  o f  t h e  c h i l d ' s  
p a r e n t s .  However, i f  t h e  mother  and f a t h e r  g e t  m a r r i e d  t o  one 
a n o t h e r ,  t h e  m a g i s t r a t e s '  c o u r t  would,  we imagine,  r e a d i l y  
accede t o  an a p p l i c a t i o n  by t h e  f a t h e r  t o  d i s c h a r g e  an e x i s t i n g  
a f ' f i l i a t i o n  o r d e r  on t h e  grounds n o t  on ly  t h a t  i t  had become 
unnecessary ,  b u t  a l s o  t h a t  i t s  cont inued  e x i s t e n c e  was wrong 
i n  p r i n c i p l e ,  t h e  c h i l d  having  become a l e g i t i m a t e  c h i l d  of  
t h e  fami ly .  

No such p r o v i s i o n  e x i s t s  i n  t h e  

84 A c o n t r a c t u a l  o b l i g a t i o n  under  a maintenance agreement 
may however s u r v i v e  t h e  p a y e r ' s  d e a t h ,  i n  accordance w i t h  
t h e  terms o f  t h e  c o n t r a c t .  I t  seems former ly  t o  have 
been t h e  l a w  t h a t  t h e  p a y e r ' s  d e a t h  d i s c h a r g e d  h i s  
l i a b i l i t y  f o r  accrued  a r r e a r s  under  an o r d e r  
(Re Harr ington  [1908] 2 Ch. 687; Re Hedderwick Cl9331 
Ch. 669) but  t h i s  p r o p o s i t i o n  i s  no l o n g e r  s u s t a i n a b l e  
i n  view o f  s.1 of  t h e  Law Reform (Miscel laneous P r o v i s i o n s )  
Act 1934: s e e  Sugden v .  Sugden [1957].P.120, p e r  
Denning L . J .  a t  pp.134-5. 

85 Guardianship Act 1973, s . S A ,  added by t h e  Domestic 
Proceedings  and M a g i s t r a t e s '  Cour ts  Act 1978, s . 4 6 .  The 
c o h a b i t a t i o n  w i l l  a l s o  b r i n g  t h e  a s s o c i a t e d  cus tody  
o r d e r  t o  an end ( b u t ,  u n l e s s  t h e  c o u r t  o therwise  o r d e r s ,  
w i l l  n o t  a f f e c t  any s u p e r v i s i o n  o r d e r  added t h e r e t o ) .  
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4.58 We s e e  no r e a s o n  why t h e  r u l e  t h a t  c o h a b i t a t i o n  f o r  a 
p e r i o d  of  s i x  months o r  more t e r m i n a t e s  an  o r d e r ,  which now 
a p p l i e s  i n  gua rd iansh ip  c a s e s ,  shou ld  n o t  e q u a l l y  app ly  t o  
o r d e r s  f o r  c h i l d r e n  born ou t  o f  wedlock. Accordingly we do 
n o t  c o n s i d e r  i t s  e x i s t e n c e  an o b s t a c l e  t o  b r i n g i n g  such 
c h i l d r e n  w i t h i n  t h e  ambit  o f  t h e  Guardianship o f  Minors Acts  
as t h e y  s t a n d .  

A l t e r a t i o n  o f  w r i t t e n  maintenance agreements  

4.59 Nothing t h a t  we propose would p r e v e n t  t h e  making o f  
o u t  o f  c o u r t  agreements which may, i f  n e c e s s a r y ,  be en fo rced  
i n  c o n t r a c t . 8 6  Such agreements  may w e l l  be common. However, 
we f e e l  t h a t  it would be advantageous i f  t h e  c o u r t  cou ld  
a l t e r  such  an  agreement i f  i t  does  n o t  c o n t a i n  p r o p e r  
f i n a n c i a l  arrangements  f o r  t h e  c h i l d  ( o r  i f  c i r cums tances  
subsequen t ly  change) s o  t h a t  t h e  r i g h t  t o  maintenance would 
d e r i v e  from a s i n g l e  s o u r c e  and n o t  p a r t l y  from an  inadequa te  
agreement and p a r t l y  from a supplementary o r d e r .  No such 
power t o  va ry  agreements e x i s t s  a t  p r e s e n t  under  t h e  
Guardianship o f  Minors Acts o r  t h e  A f f i l i a t i o n  Proceedings 
A c t  1 9 5 7 .  

86 The c o n s i d e r a t i o n  f o r  t h e  f a t h e r ' s  promise t o  pay sums 
towards t h e  c h i l d ' s  maintenance i s  normally expres sed  
as t h e  mothe r ' s  agreement n o t  t o  i n s t i t u t e  a f f i l i a t i o n  
p roceed ings .  I n  Ward v.  B ham [1956] 1 W.L.R.  496 
Denning L . J .  said- p . 4 h h a t  t h e  m o t h e r ' s  
promise t o  perform h e r  e x i s t i n g  l e g a l  o b l i g a t i o n  
towards t h e  c h i l d  p rov ided  s u f f i c i e n t  c o n s i d e r a t i o n ;  
b u t  t h a t  view may be  t o o  wide.  The f a c t s  o f  t h e  c a s e  
were somewhat unusual  and t h e  agreement con ta ined  o t h e r  
f e a t u r e s .  

6 7  



4.60 There i s  such  a power i n  s e c t i o n  35 o f  t h e  
Matr imonial  Causes A c t  1973, b u t ,  because a "maintenance 
agreement" w i t h i n  t h a t  s e c t i o n  i s  d e f i n e d  as one between 
p a r t i e s  t o  a m a r r i a g e , 8 7  an agreement r e l a t i n g  t o  t h e  
maintenance o f  a c h i l d  o f  unmarr ied p a r e n t s  i s  n e c e s s a r i l y  
o u t s i d e  i t s  scope .  We s u g g e s t  t h a t  a power similar t o  t h a t  
i n  s e c t i o n  35 o f  t h e  1 9 7 3  Act be  added t o  t h e  Guardianship 
o f  Minors A c t  1971. In t h a t  c o n t e x t  i t  would o p e r a t e  t o  
a f f e c t  ag reed  f i n a n c i a l  p r o v i s i o n  f o r  c h i l d r e n  o n l y ,  and 
would n o t  enab le  an unmarr ied mother o r  f a t h e r  t o  o b t a i n  a 
v a r i a t i o n  o f  any covenant  c o n t a i n e d  i n  t h e  agreement f o r  t h a t  
p a r e n t ' s  own b e n e f i t .  We propose t h a t  ( l i k e  s e c t i o n  35) i t  
shou ld  app ly  t o  e x i s t i n g  agreements;  t h e  c o u r t  would no doubt 
t a k e  i n t o  accoun t ,  i n  e x e r c i s i n g  i t s  d i s c r e t i o n  whether  t o  
va ry  an e x i s t i n g  agreement ,  any s p e c i a l  c i r cums tances ,  such 
a s  t h e  f a c t  t h a t  t h e  agreement had been a compromise o f  a 
d i s p u t e d  claim. 

4 .61  A m a g i s t r a t e s '  c o u r t  e x e r c i s i n g  t h i s  new power shou ld  
i n  o u r  view be p e r m i t t e d  t o  d e a l  o n l y  w i t h  agreements under 
which unsecured p e r i o d i c a l  payments a r e  made ( o r  agreements 
c o n t a i n i n g  no p r o v i s i o n  f o r  p e r i o d i c a l  payments i n  r e l a t i o n  
t o  which i t  i s  d e s i r e d  t o  i n s e r t  a c l a u s e  t o  p rov ide  f o r  
such  payments).  88 
s e c u r e d  p e r i o d i c a l  payments a r o s e  under  an agreement ,  i t  
shou ld  be d e a l t  w i t h  by t h e  a p p r o p r i a t e  county c o u r t  ( o r  
t h e  High C o u r t ) ,  and n o t  by t h e  m a g i s t r a t e s '  c o u r t .  

I n  p a r t i c u l a r ,  i f  any q u e s t i o n  r e l a t i n g  t o  

4.62 We f u r t h e r  s u g g e s t  - a g a i n  i n  o r d e r  t o  ensu re  t h a t  
any m a t e r i a l  p r o v i s i o n  r e l a t i n g  t o  " c h i l d r e n  o f  t h e  family" 
shou ld  app ly  t o  a l l  c h i l d r e n  e q u a l l y  - t h a t  a p r o v i s i o n  

~ ~~ ~ 

87 ii latrimonial  Causes Act 1973, s . 3 4 ( 2 ) .  
88 A s  under  t h e  Matr imonial  Causes Act 1973: s e e  s .35 (3 )  (a )  - and ( b ) .  
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p a r a l l e l  t o  s e c t i o n  36 o f  t h e  Matr imonial  Causes A c t  1973 
should  be i n t r o d u c e d  i n t o  t h e  g u a r d i a n s h i p  l e g i s l a t i o n .  
Under t h a t  s e c t i o n  a maintenance agreement p r o v i d i n g  f o r  t h e  
c o n t i n u a t i o n  o f  payments a f t e r  t h e  d e a t h  of  one o f  t h e  
p a r t i e s  may ( i f  t h e  deceased d i e d  domic i led  i n  England and 
Wales) be v a r i e d  by t h e  High Court  o r  a county c o u r t  on an 
a p p l i c a t i o n ,  made e i t h e r  by t h e  s u r v i v i n g  p a r t y  o r  by t h e  
p e r s o n a l  r e p r e s e n t a t i v e s  o f  t h e  deceased ,  w i t h i n  s i x  months 
o f  t h e  g r a n t  of  r e p r e s e n t a t i o n  t o  t h e  d e c e a s e d ’ s  e s t a t e .  89 

4 .63  I f  such a power were added t o  t h e  Guardianship o f  
Minors A c t  1 9 7 1  we sugges t  t h a t  t h e  j u r i s d i c t i o n  of  t h e  county 
c o u r t ,  a s  under s e c t i o n  36 o f  t h e  1973 A c t ,  s h o u l d  be 
dependent on t h e  s i z e  of  t h e  d e c e a s e d ‘ s  e s t a t e , ”  because 
o t h e r w i s e  an anomaly would be c r e a t e d .  For t h e  same reason  
we s u g g e s t  t h a t  t h e  power should  n o t  be ex tended  t o  t h e  i 

I m a g i s t r a t e s ’  c o u r t ,  which cannot  now e n t e r t a i n  a p p l i c a t i o n s  
j under  s e c t i o n  36. 

Wardship i 
I 4.64 F i n a l l y ,  we n o t e  t h a t  t h e r e  i s  a t  p r e s e n t  a 

i l l e g i t i m a t e  c h i l d r e n  i n  wardship proceedings .  91 
s e c t i o n  6 of  t h e  Family Law Reform Act 1969 t h e  c o u r t  may 
o r d e r  e i t h e r  p a r e n t  of  a ward o f  c o u r t  t o  pay t o  t h e  o t h e r  

i 
I d i s t i n c t i o n  between t h e  t r e a t m e n t  o f  l e g i t i m a t e  and 

Under 

89 The c o u r t  may ex tend  t h i s  t ime l i m i t :  s . 3 6 ( 2 ) .  
90 Not exceeding 115,000 (which may be i n c r e a s e d  by Order ) :  

s .  36 ( 3 )  - and County Cour ts  J u r i s d i c t i o n  ( I n h e r i t a n c e  - 
P r o v i s i o n  f o r  Family and Dependants) Order  1 9 7 8  
( S . I .  1978 No. 1 7 6 ) ,  r . 2 .  

9 1  Wardship a p p l i c a t i o n s  a r e  becoming more f r e q u e n t .  I n  
1 9 7 7  1 , 4 9 1  o r i g i n a t i n g  summonses were i s s u e d  ( i n v o l v i n g  
2,230 c h i l d r e n )  ( J u d i c i a l  S t a t i s t i c s  (1977) Cmnd. 7254 
Table  C . l 3 ( a )  and ( f ) ) .  The number o f  o r i g i n a t i n g  
summonses w a s  9 5 9  i n  1 9 7 4 ,  1 , 2 0 3  i n  1975 and 1 ,369  i n  
1 9 7 6  ( J u d i c i a l  S t a t i s t i c s  (1975) Cmnd. 6634 and (1976) 
Cmnd. 6875) .  
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p a r e n t  p e r i o d i c a l  sums f o r  t h e  maintenance and e d u c a t i o n  of  
t h e  ward; o r  it may o r d e r  e i t h e r  p a r e n t  ( o r  b o t h  p a r e n t s )  t o  
make p e r i o d i c a l  payments t o  a t h i r d  p a r t y  who h a s  c a r e  and 
c o n t r o l  o f  t h e  ward. But t h i s  p r o v i s i o n  a p p l i e s  t o  l e g i t i m a t e  
wards o n l y ,  because s u b s e c t i o n  (6) o f  t h e  s e c t i o n  e x p r e s s l y  
exc ludes  i t s  a p p l i c a t i o n  t o  i l l e g i t i m a t e  wards o f  c o u r t .  9 2  

4 . 6 5  I f  t h e  s t a t u s  o f  i l l e g i t i m a c y  were a b o l i s h e d ,  
s e c t i o n  6(6)  o f  t h e  Family Law Reform Act 1969 would need t o  . 

be r e p e a l e d ,  on t h e  ground t h a t  i t  would have become c o n t r a r y  
t o  p r i n c i p l e .  The High Cour t ,  i n  wardship a s  i n  o t h e r  
proceedings ,  could  d i r e c t  t h e  t r i a l  o f  a s e p a r a t e  p a t e r n i t y  
i s s u e  i n  any c a s e  i n  which it was a n e c e s s a r y  p r e l i m i n a r y  t o  
a maintenance o r d e r  under  s e c t i o n  6 .  

4.66 I n  t h i s  connec t ion  we n o t e  t h a t  s e c t i o n  6(5)  o f  t h e  
Family Law Reform Act 1969 p r o v i d e s  f o r  a maintenance o r d e r  
a g a i n s t  a p a r e n t  t o  cease  a f t e r  t h r e e  months' c o h a b i t a t i o n .  

a t t a c h e s ,  as we have s e e n , 9 4  t o  s i x  months '  c o h a b i t a t i o n .  
Though t h i s  p r o v i s i o n  i s  n o t  one which d i f f e r e n t i a t e s  between 
d i f f e r e n t  c l a s s e s  of  c h i l d r e n ,  t h e  three-month p e r i o d  i s  now 
an anomaly which we t h i n k  i t  i s  opportune t o  c u r e .  We 
t h e r e f o r e  propose t h a t  i n  wardship c a s e s  ( a s  e l sewhere)  t h e  
three-month p e r i o d  of  c o h a b i t a t i o n ,  a f t e r  which maintenance 
o r d e r s  l a p s e ,  s h o u l d  be  ex tended  t o  s i x  months. 

The cor responding  r u l e  under  t h e  g u a r d i a n s h i p  l e g i s l a t i o n  93 

9 2  A t  common l a w  t h e r e  was no power t o  award maintenance i n  
wardship a t  a l l  u n l e s s  some fund e x i s t e d  o u t  of  which 
sums could  be p a i d .  

l e g i s l a t i o n .  
93 And under  d i v o r c e  and m a g i s t r a t e s '  c o u r t  matr imonial  

9 4  See p a r a .  4 .57 ,  above. 
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PART V 

I N H E R I T A N C E  (INCLUDING TITLES OF HONOUR) 

(A) GENERAL LAW OF INHERITANCE 

The p o s i t i o n  a t  common law 

5 . 1  An i l l e g i t i m a t e  person  was t r e a t e d  by t h e  common l a w  
as nobody's c h i l d .  He was acco rd ing ly  n o t  e n t i t l e d  t o  succeed  
on t h e  i n t e s t a c y  of any ascendant  o r  c o l l a t e r a l  r e l a t i o n s ;  
and only  h i s  w i fe  and i s s u e  cou ld  succeed  on h i s  i n t e s t a c y .  

5 . 2  An i l l e g i t i m a t e  person  h a s ,  however, always been a b l e  
t o  b e n e f i t  under  a w i l l  ( o r  o t h e r  d i s p o s i t i o n ) ;  b u t  t h e  
a p p l i c a t i o n  of a s t r i c t  r u l e  of  cons t ruc t ion '  r e s u l t e d  i n  

I words deno t ing  a fami ly  r e l a t i o n s h i p  b e i n g  presumed t o  r e f e r  
on ly  t o  l e g i t i m a t e  r e l a t i o n s  u n l e s s  t h e  c o n t r a r y  c o n s t r u c t i o n  

I was unavoidable .  

, 

2 

5.3 Two o t h e r  r u l e s ,  i n  p r a c t i c e  o f t e n  r e l a t e d ,  s e rved  t o  
r e s t r i c t  t h e  r i g h t  of  i l l e g i t i m a t e  c h i l d r e n  t o  b e n e f i t  under  
w i l l s  and o t h e r  d i s p o s i t i o n s .  The f i r s t  was a r u l e  of  
ev idence :  t h e  c o u r t  would n o t  a l low an enqu i ry  i n t o  t h e  f a c t  
o f  an i l l e g i t i m a t e  c h i l d ' s  p a t e r n i t y . 3  The second was a r u l e  

I 

1 
i 
~ 

1 v. Crook (1873) L.R.  6 H . L .  2 6 5 .  
2 Dorin v. Dorin (1875) L .R .  7 H . L .  568; c f .  Re Jebb ,  

dec 'd .  [ l W ' C h .  666, and s e e  t h e  comments thereon  by m. Morris i n  (1966) 82 L . Q . R .  196. 

had f o r  many y e a r s  been l i v i n g  wi th  a woman, M) made 
p r o v i s i o n  f o r  t h e i r  named c h i l d r e n  by w i l l .  S h o r t l y  
b e f o r e  h i s  d e a t h ,  knowing t h a t  M was p r e g n a n t ,  he  made 
a c o d i c i l  p r o v i d i n g  f o r  any o t h e r  c h i l d  by h e r  t h a t  he  
might l eave .  The c h i l d  was born  s h o r t l y  a f t e r  t h e  
t e s t a t o r ' s  dea th .  He could  only  b e n e f i t  i f  i t  could  be 
shown t h a t  he  was i n  f a c t  T I S  c h i l d ;  b u t  t h e  r u l e  
p reven ted  any enqu i ry  b e i n g  made i n t o  t h i s  i s s u e ,  w i t h  
t h e  consequence t h a t  t h e  c h i l d ' s  c la im f a i l e d .  

3 Thus, i n  Re Homer (1916) 115 L . T .  703 t h e  t e s t a t o r  (who 

7 1  



o f  p u b l i c  p o l i c y .  An i l l e g i t i m a t e  c h i l d  who was conceived 
a f t e r  t h e  d a t e  when a d i s p o s i t i o n  took e f f e c t  was n o t  p e r m i t t e d  
t o  t a k e  any b e n e f i t ,  however c l e a r  i t  may have been t h a t  
i l l e g i t i m a t e  c h i l d r e n  were i n t e n d e d  t o  b e  i n c l u d e d  i n  t h e  c l a s s  
of  b e n e f i c i a r y . 4  
permi-t g i f t s  t o  such  c h i l d r e n  t o  t a k e  e f f e c t  would encourage 
immora l i t y .  

This  r u l e  was j u s t i f i e d  on t h e  b a s i s  t h a t  t o  

S t a t u t o r y  changes 

5 . 4  Under t h e  Legi t imacy A c t  1926 an i l l e g i t i m a t e  c h i l d  
became e n t i t l e d  t o  succeed  on t h e  i n t e s t a c y  o f  h i s  mother i f  
s h e  l e f t  no  l e g i t i m a t e  i s s u e  s u r v i v i n g ; '  and a mother cou ld  
succeed  on t h e  i n t e s t a c y  o f  h e r  i l l e g i t i m a t e  c h i l d . 6  
have s e e n ,  t h i s  Act a l s o  i n t r o d u c e d  l e g i t i m a t i o n  i n t o  Eng l i sh  
law and p e r m i t t e d  l e g i t i m a t e d  c h i l d r e n  t o  succeed  t o  p r o p e r t y  
( o t h e r  than  t i t l e s  o f  honour  and p r o p e r t y  devo lv ing  w i t h  a 
t i t l e )  as i f  b o r n  l e g i t i m a t e .  

A s  we 

5 . 5  P a r t  I1  o f  t h e  Family Law Reform Act 1969 ach ieved  a 
s u b s t a n t i a l  degree o f  improvement f o r  t h e  s u c c e s s i o n  r i g h t s  of  
i l l e g i t i m a t e  c h i l d r e n ,  bo th  under  t h e  law o f  i n t e s t a c y  and by  
w i l l .  The recommendations o f  t h e  Committee on t h e  L a w  o f  
Success ion  i n  r e l a t i o n  t o  I l l e g i t i m a t e  Persons'  were g e n e r a l l y  
fol lowed,  and i n  one major  r e spec t '  t h e  A c t  went f u r t h e r  t h a n  
the  Committee 's  recommendations. 

4 See Crook v. H i l l  (1876) 3 Ch.D.773; Re Hyde [ 1 9 3 2 ]  
c f T d a l 1  v .  C a s t i n  s L t d . m  1 Q . B .  1 C h T  

302, p c r  Lord Denning M.R-1. 
5 S e c t .  9 ( 1 ) .  
6 S e c t .  9(2). 
7 'Sce p a r a s .  2 . 5  t o  2 . 7 ,  above. 
8 (1966) Cmnd. 3051:  t h e  R u s s e l l  Committee. 
9 The  c o n s t r u c t i o n  of  t h e  word "ch i ld"  i n  a d i s p o s i t i o n .  
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The A c t ' s  main reforms were as  f o l l o w s :  

(a )  An i l l e g i t i i i i a t e  c h i l d  ( o r  i f  dead h i s  
i s s u e )  h a s ,  i n  r e l a t i o n  t o  d e a t h s  
o c c u r r i n g  on o r  a f t e r  1 January  1970, 
t h e  same r i g h t s  of s u c c e s s i o n  on t h e  
i n t e s t a c y  e i t h e r  of  h i s  mother'' o r  o f  
h i s  f a t h e r  as has  a l e g i t i m a t e  c h i l d ;  
and t h e  f a t h e r  of  an i l l e g i t i m a t e  c h i l d ,  
i f  s u r v i v i n g ,  can i n h e r i t  on t h e  c h i l d ' s  
i n t e s t a c y  on e q u a l  terms w i t h  t h e  
c h i l d ' s  mother." 
convenience,  however, t h e  s t a t u t e  
p r o v i d e s  t h a t  an i l l e g i t i m a t e  c h i l d  i s  
presumed n o t  t o  have been s u r v i v e d  by 
h i s  f a t h e r  u n l e s s  t h e  c o n t r a r y  i s  shown). 

11 

(As a r u l e  of 

13 

(b)  I n  any d i s p o s i t i o n  made on o r  a f t e r  1 
January  1970 any c l a s s  o f  b e n e f i c i a r i e s  
i d e n t i f i e d  by fami ly  r e l a t i o n s h i p  t o  any 
person  i n c l u d e s  persons  i l l e g i t i m a t e l y  s o  
r e l a t e d  u n l e s s  t h e  c o n t r a r y  i n t e n t i o n  
appears .  l4 
c h i l d r e n "  now means a l l  my c h i l d r e n ,  
l e g i t i m a t e  o r  n o t ;  and **X*S nephews" w i l l  
i n c l u d e  t h e  i l l e g i t i m a t e  son o f  a b r o t h e r  
o r  s i s t e r  of  X and any son o f  an 
i l l e g i t i m a t e  b r o t h e r  o r  s i s t e r  o f  X. 

Prima f a c i e ,  t h e r e f o r e  , "my 

10 The c o n d i t i o n  t h a t  t h e  mother must have l e f t  no 
s u r v i v i n g  l e g i t i m a t e  i s s u e  ( c o n t a i n e d  i n  t h e  1926 Act)  
was removed. 

11 Family Law Reform Act 1969, s. 1 4 ( 1 ) .  
1 2  ibid., s .  1 4 ( 2 ) .  
1 3  ibid., s. 1414) .  
1 4  ibid., s .  15(1)  and ( 2 ) .  I t  s h o u l d  b e  n o t e d  t h a t  

r e l a t i o n s h i p  f o r  t h e  purpose of  t h e  p r o v i s i c n  does n o t  
i n c l u d e  r e l a t i o n s h i p  as "heir" .  
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(c )  The r u l e  o f  p u b l i c  p o l i c y  t o  which we have 
r e f e r r e d  i n  paragraph  5 . 3  above was 
e x p r e s s l y  a b o l i s h e d  by t h e  Act.15 
r u l e  o f  ev idence  d i s c u s s e d  i n  t h a t  
paragraph  was n o t  e x p r e s s l y  a b o l i s h e d ,  b u t  
was presumably a b r o g a t e d  by n e c e s s a r y  
i m p l i c a t i o n ,  s i n c e  t h e  Act16 assumes t h a t  
t h e  c o u r t  w i l l  do p r e c i s e l y  what the  r u l e  
f o r b a d e ,  namely i n v e s t i g a t e  t h e  f a c t  o f  
p a t e r n i t y  . 

The 

E f f e c t  o f  t h e  a b o l i t i o n  of  i l l e g i t i m a c y  

( i )  I n t e s t a t e  s u c c e s s i o n  

5.6 The a b o l i t i o n  of  t h e  s t a t u s  o f  i l l e g i t i m a c y  would 
r e s u l t  i n  t h e  a c q u i s i t i o n  by a c h i l d  born o u t  of  wedlock o f  
f u l l  r e l a t i o n s h i p  ( i n  law) w i t h  a l l  h i s  n a t u r a l  r e l a t i v e s ;  
and h e  would a c c o r d i n g l y  be a b l e  t o  i n h e r i t  on t h e  i n t e s t a c y  
o f ,  f o r  example,  h i s  g r a n d p a r e n t s ,  h i s  b r o t h e r s  and s i s t e r s  
( o f  t h e  whole o r  h a l f  b l o o d ) 1 7  and h i s  u n c l e s  and a u n t s ,  
whether  o r  n o t  any of  t h e s e  r e l a t i o n s  were themselves  born i n  
wedlock. Conversely,  t h e s e  r e l a t i o n s  (whether  o r  n o t  born  i n  
wedlock) would b e  a b l e  t o  i n h e r i t  on t h e  i n t e s t a c y  o f  t h e  
c h i l d  born o u t  o f  wedlock. 

5.7 This  r e s u l t  i s  l o g i c a l  and seems r i g h t  i n  p r i n c i p l e .  
We recognise  however t h a t  t h e r e  may be some f e e l i n g  t h a t  i t  
goes t o o  f a r ,  and t h a t  i t  cannot  be  supposed t h a t  a g r a n d p a r e n t ,  
f o r  example,  would wish an unknown (and  p o s s i b l y  concealed)  

15 S e c t .  1 5 ( 7 ) .  
16 S e c t .  1 5 ( 1 ) .  
1 7  A c h i l d  born o u t  o f  wedlock i s  perhaps  more l i k e l y  than  

u s u a l  t o  b e  r e l a t e d  by t h e  h a l f  b l o o d  only  t o  h i s  
s i b l i n g s .  A h a l f - b r o t h e r  does n o t  take  under  an 
i n t e s t a c y  i f  t h e  i n t e s t a t e  had  a s u r v i v i n g  b r o t h e r  o f  
t h e  whole blood.  
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i l l e g i t i m a t e  g r a n d c h i l d  t o  b e n e f i t  on h i s  o r  h e r  dea th  
i n t e s t a t e .  I t  might even be  s a i d  t h a t  a grandparent  could  i n  
f a c t  choose t o  d i e  i n t e s t a t e  on t h e  assumption t h a t  h i s  o r  
h e r  e s t a t e  would go t o  t h e  g r a n d c h i l d r e n  born i n  wedlock,  and 
t h a t  i t  would be  wrong i n  such c i rcumstances  p a r t i a l l y  t o  
f r u s t r a t e  t h e  g r a n d p a r e n t ' s  p o s i t i v e  i n t e n t i o n s  by a l lowing  
o t h e r  g r a n d c h i l d r e n  t o  s h a r e .  

5 . 8  For f o u r  r e a s o n s ,  however,  we do n o t  c o n s i d e r  t h a t  
t h i s  argument should  p r e v a i l .  F i r s t ,  t h e  argument assumes 
t h a t  the  grandparent  i n  q u e s t i o n  would have taken s t e p s  to ,  
exc lude  any g r a n d c h i l d r e n  born o u t  of  wedlock i f  h e  o r  s h e  had 
known of t h e i r  e x i s t e n c e .  This  seems t o  us t o  b e  s p e c u l a t i o n ,  
f o r  t h e  p o s s i b i l i t y  t h a t  t h e r e  might be  such g r a n d c h i l d r e n  
would probably  n o t  be  a m a t t e r  t o  which t h e  g r a n d p a r e n t ' s  mind 
had been appl ieL.  I f  t h e  grandparent  had c o n s i d e r e d  t h e  
p o s s i b i l i t y  and had d e f i n i t e l y  dec ided  t h a t  any g r a n d c h i l d  
born o u t  of  wedlock s h o u l d  n o t  b e n e f i t ,  t h a t  r e s u l t  could  
always be  e n s u r e d  by making a w i l l .  Secondly,  t h e  argument 
assumes t h e  e x i s t e n c e  of  g r a n d c h i l d r e n  n o t  known t o  t h e  
grandparent .  Although we a c c e p t  t h a t  g r a n d p a r e n t s  may w e l l  
n o t  know about  t h e i r  s o n ' s  e x t r a - m a r i t a l  c h i l d r e n ,  i t  i s  
perhaps  l e s s  common f o r  them n o t  t o  know o f  t h e i r  d a u g h t e r ' s .  
T h i r d l y ,  i t  seems t o  us t h a t  t h e  argument s h o u l d  be t r e a t e d  as 
of  s i g n i f i c a n t  weight  on ly  i f  i t  i s  t r u e  t h a t  d e l i b e r a t e  
i n t e s t a c y  i s  reasonably  common i n  c a s e s  where t h e  e x i s t i n g  
n e x t - o f - k i n  a r e  o t h e r  than  the  spouse and/or  c h i l d r e n .  We 
have no ev idence  t h a t  t h i s  i s  s o .  F i n a l l y ,  we t h i n k  t h a t  t h e  
p o i n t  o f  p r i n c i p l e  was r e a l l y  dec ided  i n  t h e  Family Law Reform 
A c t  1 9 6 9 ,  which gave t o  i l l e g i t i m a t e  c h i l d r e n  t h e  ex tended ,  
b u t  s t i l l  incomple te ,  s u c c e s s i o n  r i g h t s  which we have 
o u t l i n e d  above. The r e s u l t  i s  now somewhat i l l o g i c a l .  A 
c h i l d  and h i s  f a t h e r  have mutual  r i g h t s  o f  i n t e s t a t e  
s u c c e s s i o n ,  even i f  they  may have had no r e a l  c o n t a c t  b u t  
t h e r e  a r e  n o  such r i g h t s  i n  r e s p e c t  o f  t h e  mother ' s  r e l a t i v e s ,  
w i t h  whom t h e  c h i l d  may have had  c l o s e  p e r s o n a l  l i n k s .  
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5.9 We accep t  t h a t  such  an e x t e n s i o n  o f  r i g h t s  on 
i n t e s t a c y  would, i n  t h e  absence o f  s p e c i a l  p r o v i s i o n ,  i n c r e a s e  
t h e  burden on p e r s o n a l  r e p r e s e n t a t i v e s .  The p a t e r n a l  
r e l a t i v e s  o f  a pe r son  born  o u t  o f  wedlock may n o t  be known; 
and, i n  t h e  case  of  t h e  dea th  i n t e s t a t e  o f  a pe r son  born  i n  
wedlock, i t  may n o t  b e  known whether  h i s  f a t h e r  o r  g r a n d f a t h e r  
had c h i l d r e n  born o u t  o f  wedlock ( s o  t h a t  t h e  deceased  may 
have a s u r v i v i n g ,  b u t  unknown, h a l f - b r o t h e r  o r  h a l f - u n c l e ,  f o r  
example) .  The Family Law Reform A c t  1969 had  t o  face t h e  same 
problem, and ( a s  we have a l r e a d y  no ted )18  it  found t h e  
s o l u t i o n  i n  a presumption o f  non- su rv ivo r sh ip .  We sugges t  
t h a t  a s i m i l a r  approach shou ld  b e  adopted ,  though as t h e  
q u a l i f y i n g  r e l a t i o n s h i p s  a r e  more e x t e n s i v e  t h e  presumption 
would have t o  b e  drawn i n  a p p r o p r i a t e l y  wide r  terms. A s  under  
t h e  1969 Act," t r u s t e e s  o r  p e r s o n a l  r e p r e s e n t a t i v e s  would b e  
a u t h o r i s e d  t o  d i s t r i b u t e  t h e  e s t a t e  w i t h o u t  enqu i ry  i n t o  t h e  
p o s s i b l e  e x i s t e n c e  o f  r e l a t i v e s  covered  by t h e  p re sunp t ion ;  
t h a t  p r o v i s i o n  would n o t  however p r e j u d i c e  t h e  r i g h t  o f  any 
such r e l a t i v e  t o  p u t  forward  h i s  c la im ( i f  n e c e s s a r y  by 

20 t r a c i n g  p r o p e r t y  a l r e a d y  d i s t r i b u t e d  t o  o t h e r  r e l a t i o n s ) .  
We t h i n k  t h a t  t h i s  s o l u t i o n  would be  p r e f e r a b l e  t o  imposing 
ex tended ,  and p o s s i b l y  onerous ,  d u t i e s  of  enqu i ry  on t r u s t e e s  
and p e r s o n a l  r e p r e s e n t a t i v e s  and co r re spond ing ly  l i m i t i n g  t h e  
b e n e f i c i a r i e s '  r i g h t  t o  trace." So f a r  as  we a r e  aware, t h e  
cor responding  p r o v i s i o n s  of  t h e  Family Law Reform Act  1969 
have n o t  given r i s e  t o  d i f f i c u l t i e s  i n  p r a c t i c e .  

1 8  P a r a .  5 . 5 ,  above. 
19 See s .  1 7 .  
20 Needless  t o  s a y ,  such  a c l a iman t  would have t o  prove t h e  

r e l e v a n t  r e l a t i o n s h i p ,  which burden  would,  'in p r a c t i c e ,  
r e s u l t  i n  few c la ims  b e i n g  made. 

2 1  Cf. New Zealand ' s  S t a t u s  o f  Ch i ld ren  A c t  1969, ss.  6 and 
7 as  amended by t h e  S t a t u s  o f  Ch i ld ren  Amendment Act  
1978, ss.  2 and 3. 
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5.10 I n  t h e  course  o f  c o n s i d e r i n g  t h e  q u e s t i o n  of  
i n t e s t a t e  s u c c e s s i o n  r i g h t s  we have n o t  over looked  t h e  
p o s s i b i l i t y  o f  imposing,  i n  a d d i t i o n  t o  t h e  presumption 
a l r e a d y  r e f e r r e d  t o ,  some s p e c i a l  l i m i t  on c la ims:  f o r  
example, t h a t  a r e l a t i v e  whose connec t ion  w i t h  t h e  deceased 
c o n t a i n e d  an " i l l e g i t i m a t e "  element s h o u l d  have t o  p r e s e n t  h i s  
c l a i m  w i t h i n  a f a i r l y  s h o r t  p e r i o d  a f t e r  t h e  d e c e a s e d ' s  dea th .  
I n  New Zealand and Tasmania t h e r e  i s  an even s t r i c t e r  r u l e ,  
f o r  t h e  r e l a t i o n s h i p  i s  n o t  r e c o g n i s e d  f o r  s u c c e s s i o n  purposes  
u n l e s s  p a t e r n i t y  has  been e s t a b l i s h e d  b e f o r e  t h e  d e c e a s e d ' s  
dea th .  We n o t e  however t h a t  t h e  reforming l e g i s l a t i o n  i n  New 
South Wales d i d  n o t  i n c l u d e  any such l i m i t a t i o n ;  and i n  
company w i t h  t h e  m a j o r i t y  of  t h e  members of  t h e  R u s s e l l  
Committeez2 we t h i n k  t h a t  t h i s  i s  t h e  b e t t e r  course .  
c la im is a v a l i d  one 

I f  a 
I (and can be s a t i s f a c t o r i l y  proved t o  be 

we a r e  unable  t o  s e e  any ground on which i t  s h o u l d  b e  
a r t i f i c i a l l y  s h u t  ou t .  An " i l l e g i t i m a t e "  h a l f - b r o t h e r  i s  as  
much a h a l f - b r o t h e r  as  a " l e g i t i m a t e "  one: and t h e r e  n e v e r  

I has  been any s p e c i a l  r u l e  r e s t r i c t i n g  t h e  p r e s e n t a t i o n  o f  
I 

~ claims by l o n g - l o s t  " l e g i t i m a t e "  r e l a t i v e s .  A p r o v i s i o n  o f  
t h e  type under  c o n s i d e r a t i o n  would b e  c o n t r a r y  t o  t h e  
p r i n c i p l e  o f  n o n - d i s c r i m i n a t i o n  and could ,  i n  o u r  view, only  
be j u s t i f i e d  by c l e a r  ev idence  of  n e c e s s i t y .  Such evidence 
might have been provided  by e x p e r i e n c e  o f  t h e  working of  t h e  
Family Law Reform Act 1 9 6 9 ,  b u t  t h a t  e x p e r i e n c e  p o i n t s  i n  t h e  
o p p o s i t e  d i r e c t i o n :  t h e r e  appears  t o  have been n o  g r e a t  
number o f  c la ims by persons  hoping t o  s h a r e  i n  c l a s s  g i f t s  
under  w i l l s  by v i r t u e  o f  s e c t i o n  1 5  o f  t h a t  Act ,  n o r  by 
persons  s e e k i n g  t o  c la im as  c h i l d r e n  under  t h e  changed r u l e s  
on i n t e s t a c y  i n  s e c t i o n  1 4 .  

j 

~~ 

2 2  Cmnd. 3051, p a r a .  44 .  
23 The longer  t h e  de lay  t h e  more d i f f i c u l t  t h i s  i s  l i k e l y  

t o  be  - and i n  some c a s e s  dea th  w i l l  i n  p r a c t i c e  make 
i t  imposs ib le .  
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5.11 As a f i n a l  p o i n t  i n  favour  o f  g i v i n g  a person  born 
o u t  of  wedlock an u n d i f f e r e n t i a t e d  r i g h t  t o  i n h e r i t  on t h e  
i n t e s t a c y  o f  h i s  remoter  r e l a t i o n s  we would add t h a t  i t  has  
t h e  m e r i t  o f  making f o r  c o n s i s t e n c y  between i n t e s t a t e  
s u c c e s s i o n  and s u c c e s s i o n  by w i l l .  A t  p r e s e n t ,  i f  a 
grandparent  l e a v e s  p r o p e r t y  by w i l l  e i t h e r  t o  "my s o n ' s  
c h i l d r e n "  o r  t o  "my grandchi ldren"  any i l l e g i t i m a t e  c h i l d  of 
t h e  son o r  ( a s  t h e  case  may be) any g r a n d c h i l d  w i l l  i n  t h e  
absence of  a c o n t r a r y  i n t e n t i o n  have a r i g h t  t o  s h a r e  i n  t h e  
b e q u e s t ,  whether  t h e  g r a n d p a r e n t  was aware o f  t h e  c h i l d ' s  
e x i s t e n c e  o r  n o t  - i n  t h e  f i r s t  case  because of t h e  r u l e  of  
c o n s t r u c t i o n  now a p p l i c a b l e  t o  "ch i ldren"24  and i n  t h e  second 
case  because o f  t h e  r u l e  o f  c o n s t r u c t i o n  now a p p l i c a b l e  t o  
o t h e r  r e l a t i o n s h i p s .  2 5  

( i i )  Success ion  under  a w i l l  ( o r  t r u s t )  

5 . 1 2  The a b o l i t i o n  ,of t h e  s t a t u s  of  i l l e g i t i m a c y  would n o t  
r e q u i r e  s u b s t a n t i v e  changes i n  t h e  law s o  f a r  as t e s t a t e  
s u c c e s s i o n  o r  e n t i t l e m e n t  under  t r u s t s  i s  concerned,  because 
t h e  e s s e n t i a l  s t e p  - t h e  r e v e r s a l  o f  t h e  presumption t h a t  
words o f  r e l a t i o n s h i p  r e f e r  o n l y  t o  l e g i t i m a t e  r e l a t i o n s h i p  - 
was taken  i n  s e c t i o n  15(1)  o f  t h e  Family Law Reform Act 1969.  
This  does n o t  mean t h a t  any l e g i s l a t i o n  g i v i n g  e f f e c t  t o  the 
a b o l i t i o n  o f  the  s t a t u s  o f  i l l e g i t i m a c y  s u g g e s t e d  i n  t h i s  
paper  would n o t  c a l l  f o r  amendment o f  t h e  r e l e v a n t  p a r t  of 
t h a t  Act.  Indeed,  such a b o l i t i o n  would r e n d e r  s e c t i o n  1 5 ( 1 )  

o f  t h e  1 9 6 9  Act ,  which d e a l s  w i t h  t h e  c o n s t r u c t i o n  of  words 
o f  r e l a t i o n s h i p ,  meaningless  as  i t  s t a n d s ,  because t h e  
s u b s e c t i o n  assumes t h e  e x i s t e n c e  o f  two c l a s s e s  o f  c h i l d r e n ,  
t h e  l e g i t i m a t e  and t h e  i l l e g i t i m a t e .  S i n c e ,  upon t h e  a b o l i t i o n  
o f  t h e  concept  o f  i l l e g i t i m a c y ,  words l i k e  " c h i l d r e n "  o r  
"nephews" i n  an i n s t r u m e n t  would ( u n l e s s  q u a l i f i e d )  mean 
a l l  such r e l a t i o n s  whether  born  i n  wedlock o r  n o t ,  
s e c t i o n  l S ( 1 )  of t h e  1969 Act  might perhaps s imply be  
repea led .  On t h e  o t h e r  hand,  i t  may be d e s i r a b l e ,  as  a 

2 4  Family Law Reform A c t  1969, s. 1 5 ( l ) ( a ) .  
2 5  ibid., s .  1 5 ( l ) ( b ) .  
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m a t t e r  o f  d r a f t i n g ,  t o  i n c l u d e  i n  any new l e g i s l a t i o n  a 
p r o v i s i o n z 6  o f  a d e c l a r a t o r y  n a t u r e ,  emphas is ing  t h a t  t h e  
l e g i s l a t i o n  has  t h e  e f f e c t  o f  p r e s e r v i n g  t h e  presumption t h a t  
a g i f t  t o  c h i l d r e n  and o t h e r  r e l a t i o n s  i s  t o  b e  cons t rued  a s  
i n c l u d i n g  t h e  c h i l d r e n  and r e l a t i v e s  whether  o r  n o t  born i n  

wedlock, b u t  t h a t  a t e s t a t o r  o r  s e t t l o r  may n e g a t i v e  t h a t  
presumption i f  he  s o  wishes .  

5 .13 A b o l i t i o n  o f  t h e  d i s t i n c t i o n  between l e g i t i m a t e  and 
i l l e g i t i m a t e  c h i l d r e n  would a l s o  n e c e s s i t a t e  r e p e a l  o r  
amendment o f  t h e  p r o v i s i o n z 7  o f  t h e  1969 A c t  by which t h e  
ex tended  c o n s t r u c t i o n  o f  words o f  r e l a t i o n s h i p ,  t o  which w e  
have r e f e r r e d  i n  t h e  p reced ing  pa rag raph ,  a p p l i e s  on ly  i n  
s i t u a t i o n s  where t h e  i l l e g i t i m a t e  person  i s  a p o t e n t i a l  
b e n e f i c i a r y  ( o r  where t h e  bene f i c i  a r y  ' s re 1 a t  ionsh  i p  depends 
on an i n t e r m e d i a t e  i l l e g i t i m a t e  l i n k ) .  Thus t h e  appointment 
o f  "my e l d e s t  s u r v i v i n g  son" as an e x e c u t o r  i s  presumably 
s t i l l  governed by t h e  l a w  as i t  s t o o d  befo?e t h e  1969 A c t  
s o  t h a t  t h e  e l d e s t  s u r v i v i n g  l e g i t i m a t e  son a lone  q u a l i f i e s .  
Th i s  p r o v i s i o n  can a l s o  a f f e c t  b e n e f i c i a l  l i m i t a t i o n s :  f o r  
example, i f  p r o p e r t y  i s  s e t t l e d  on A f o r  l i f e ,  w i t h  remainder  
t o  A ' s  e s t a t e  i f  h e  d i e s  l e a v i n g  any c h i l d  s u r v i v i n g  him 

26 I n  d r a f t i n g  such a p r o v i s i o n  c a r e  would have t o  b e  
taken n o t  t o  p e r p e t u a t e  some o f  t h e  doubts  which a r i s e  
i n  c o n s t r u i n g  s .  15. Thus, s .  1 5 ( l ) ( b )  a p p l i e s  t o ,  
e .g . ,  a "nephew" who "would b e  s o  r e l a t e d  i f  h e ,  o r  
some o t h e r  pe r son  through whom t h e  r e l a t i o n s h i p  i s  
deduced, had  been born l e g i t i m a t e .  A s  E . C .  Ryder 
p o i n t e d  o u t  i n  (1971) 2 4  Cur ren t  Legal  Problems a t  pp. 
163-164, i t  i s  f a r  from c l e a r  whether  t h e  p r o v i s i o n  
would apply t o  an i l l e g i t i m a t e  son  o f  t h e  t e s t a t o r ' s  
i l l e g i t i m a t e  b r o t h e r :  i n  such a case  t h e  s t r i c t  
uncle-nephew r e l a t i o n s h i p  i s  dependent  ori t h e  double  
hypo thes i s  t h a t  bo th  t h e  b e n e f i c i a r y  and t h e  person  
through whom t h e  r e l a t i o n s h i p  i s  d e d n a  had  been born  
l e g i t i m a t e .  I t  may a l s o  b e  open t o  q u e s t i o n  whether  
t h e  p r o v i s i o n  o p e r a t e s  i n  a case  where t h e  p o t e n t i a l  
b e n e f i c i a r y  and t h e  t e s t a t o r  a r e  bo th  i l l e g i t i m a t e ,  
because  i f  t h e  t e s t a t o r  i s  i l l e g i t i m a t e  no hypotheses  
as t o  t h e  b i r t h  of  c o l l a t e r a l  r e l a t i v e s  would s u f f i c e  
t o  e s t a b l i s h  a r e l a t i o n s h i p  a t  common law. 

2 7  S e c t .  1 5 ( 2 ) .  
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(wi th  a g i f t  o v e r ) ,  t h e  g i f t  ove r  will t ake  e f f e c t  i f  A l eaves  

i l l e g i t i m a t e ,  b u t  n o t  l e g i t i m a t e ,  i s s u e . z 8  In  o u r  view, t h e  
p r o p e r t y  shou ld  i n  such  a c a s e  p a s s  t o  A ' s  e s t a t e  a b s o l u t e l y  
i f  t h e r e  i s  any c h i l d  s u r v i v i n g ,  whether  born i n  wedlock o r  
n o t .  

( i i i )  Family p r o v i s i o n  on d e a t h  

5.14 There woiild, we t h i n k ,  be  no need  t o  make any 
changes i n  f ami ly  p r o v i s i o n  law,  now c o n t a i n e d  i n  t h e  
I n h e r i t a n c e  ( P r o v i s i o n  f o r  Family and Dependants) A c t  1 9 7 5 .  
This  Act  s p e c i f i c a l l y  i n c l u d e s  an i l l e g i t i m a t e  c h i l d  as a 
" c h i l d t t Z 9  a n d  t h e  a b o l i t i o n  o f  i l l e g i t i m a c y  would acco rd ing ly  
n o t  a f f e c t  t h e  r i g h t  o f  a c h i l d  born  o u t  o f  wedlock t o  make 
an a p p l i c a t i o n  under  i t .  A s  i n  o t h e r  s t a t u t e s  it would 
however be n e c e s s a r y  t o  remove t h e  r e f e r e n c e  t o  " i l l e g i t i m a t e "  
c h i l d r e n ,  because t h e  word would henceforward be  a word 
w i t h o u t  l e g a l  meaning i n  t h e  c o n t e x t  o f  f ami ly  r e l a t i o n s h i p s .  
( I t  would no rma l ly  be s u f f i c i e n t  t o  use  t h e  word "ch i ld"  
a lone ;  b u t  i f  s p e c i a l  emphasis were d e s i r e d ,  " c h i l d ,  whether  
o r  n o t  born i n  wedlock" would seem t o  be  an a c c e p t a b l e  form). 30 

2 8  Re Paine [1940] Ch. 46. 
29 I n h e r i t a n c e  ( P r o v i s i o n  f o r  Family and Dependants) Act  

30 I f  f o r  any s p e c i a l  r eason  t h e r e  were need  f o r  a 
1975, s .  2 5 ( 1 ) .  

s t a t u t o r y  p r o v i s i o n  d e a l i n g  o n l y  w i t h  c h i l d r e n  born o u t  
o f  wedlock ( o r  f o r  an even na r rower  c lass  - c h i l d r e n  
born o u t  o f  wedlock whose p a r e n t s  have n o t  s i n c e  
mar r i ed  each o t h e r ) ,  t h e  p r o v i s i o n  cou ld  be S O  
c x p r e s s e  d. 
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( B )  SUCCESSION TO ENTAILED INTERESTS AND 
TO HEREDITARY TITLES 

5 . 1 5  We now d e a l  w i t h  two connected t o p i c s  which a l though 
s t a t  i s t i c a l l y  i n s  i gn i f i c a n t  r e  q u i  r e  cons i de r a t i on. 
connec t ion  between them l i e s  i n  t h e  f a c t  t h a t  p r o p e r t y  may b e ,  
and h e r e d i t a r y  t i t l e s  a r e ,  l i m i t e d  by t h e  g r a n t  t o  p a s s  by 
s u c c e s s i o n  t o  t h e  " h e i r s  of t h e  body" o f  a named p e r s o n ,  o r  
named p e r s o n s .  The word " h e i r "  has  i n  t h e  p a s t  c a r r i e d  a 
connota t ion  o f  l e g i t i m a c y  and i t s  use  by a s e t t l o r  o r  
t e s t a t o r ,  o r  by t h e  Crown, may t h e r e f o r e  b e  taken  t o  be  t h e  
e x p r e s s i o n  o f  an i n t e n t i o n  t o  exc lude  from t h e  c l a s s  o f  
i n h e r i t o r s  persons  born o u t  o f  wedlock. This  o p e r a t e d  i n  a 
s t r a i g h t f o r w a r d  manner whi le  l e g i t i m a c y  was d e f i n e d  by t h e  
common law o n l y ;  b u t  some compl ica t ions  (and ,  p e r h a p s ,  
i n c o n s i s t e n c i e s )  have a r i s e n  through s t a t u t o r y  p r o v i s i o n s  
r e l a t i n g  t o  l e g i t i m a c y ,  l e g i t i m a t i o n  and adopt ion .  

The 

5 . 1 6  Under t h e  p r e s e n t  law, an e n t a i l e d  i n t e r e s t  may p a s s  
. t o  ( o r  through)  a ch i ld3 '  who i s  l e g i t i m a t e  a t  common law; 
t r e a t e d  as l e g i t i m a t e  under  s e c t i o n  l(1) o f  t h e  Legi t imacy 
Act 1 9 7 6 ; ~ ~  o r  l e g i t i m a t e d ,  e i t h e r  by t h e  subsequent  marr iage  
of  h i s  p a r e n t s 3 4  o r  by formal  adopt ion .35  The i n c l u s i o n  of  an 
adopted c h i l d  w i t h i n  t h e  c l a s s  o f  i n h e r i t o r s  may seem somewhat 
s u r p r i s i n g ,  i n  t h a t  such a c h i l d  i s  u s u a l l y  n o t  a b l o o d  
r e l a t i o n  o f  the  f i r s t  t a k e r  under  t h e  e n t a i l ,  and s o  i s  n o t ,  
i n  a l i t e r a l  s e n s e ,  an ? ' h e i r  o f  t h e  body" a t  a l l :  b u t  i t  i s  
a consequence o f  making t h e  c h i l d  n o t  on ly  " l e g i t i m a t e "  b u t  a 
l e g i t i m a t e  c h i l d  of t h e  adopt ing  p a r e n t  o r  p a r e n t s  (and n o t  of 
any o t h e r  p e r s o n ) .  

32 

~ 

31 The s u c c e s s i o n  i s  u s u a l l y ,  b u t  n o t  n e c e s s a r i l y ,  
r e s t r i c t e d  t o  t h e  male l i n e .  

32 Or whose l e g i t i m a t e  s t a t u s  under  a f o r e i g n  l e g a l  system 
i s  r e c o g n i s e d  a t  common law. 

33 This  r e l a t e s  t o  t h e  c h i l d r e n  o f  v o i d  m a r r i a g e s  where a t  
l e a s t  one o f  t h e  p a r e n t s  reasonably  b e l i e v e d  t h a t  t h e  
marr iage was v a l i d  - a common s i t u a t i o n  i n  c a s e s  of  

I bigamy. 

I 34 Legi t imacy Act 1976, ss.  5(3)  and lO(4) .  L e g i t i m a t i o n  
by f o r e i g n  law is  i n c l u d e d :  ibid., s. 3. 

35 Chi ldren  Act  1975, Sch. 1, p a r a s .  3 and 1 7 .  
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5.17 The e x i s t i n g  law i n  r e l a t i o n  t o  t i t l e s  and t o  
a s s o c i a t e d  p r o p e r t y  i s  more r e s t r i c t i v e  s i n c e  t h e r e  i s  no 
r i g h t  o f  s u c c e s s i o n  by o r  through l e g i t i m a t e d  p e r s o n s .  36 

P a r a d o x i c a l l y  a c h i l d  o f  a "marr iage" which i s  void  may ( i f  
born a f t e r  2 8  October  1959) succeed  t o  a t i t l e  i f  t h e  
c o n d i t i o n s  s e t  o u t  i n  s e c t i o n  l(1) o f  t h e  Legitimacy Act 1976 
a r e  s a t i s f i e d . 3 7  
r e g u l a r i s e d  by a v a l i d  marr iage  cannot  s o  succeed.  Nor can 
an adopted c h i l d  succeed  t o  a t i t l e  h e l d  i n  h i s  adopt ive  
fami ly :  t h e  r u l e  which e n a b l e s  such a c h i l d  t o  succeed  t o  an 
o r d i n a r y  e n t a i l e d  e s t a t e  i s  n e g a t i v e d  by e x p r e s s  p r o v i s i o n .  38 

Hobever, t h e  c h i l d  of  a union s u b s e q u e n t l y  

5.18 The reason  why e n t a i l e d  e s t a t e s  and t i t l e s  o f  honour 
have i n  t h e  p a s t  n o t  descended t o  i l l e g i t i m a t e  c h i l d r e n  i s  
because t h e  r e l e v a n t  g r a n t s  have made them capable  o f  
d e s c e n t  on ly  t o  " h e i r s  of  t h e  bodyt1,  and cha t  p h r a s e  e x c l u d e s ,  
as  a m a t t e r  o f  l e g a l  d e f i n i t i o n ,  i s s u e  n o t  born i n  wedlock. 
I l l e g i t i m a t e  i s s u e  a r e  exc luded  by t h e  words of  t h e  g r a n t .  , 

5.19 We t h i n k  t h a t  i t  would b e  p r o p e r ,  a f t e r  t h e  
a b o l i t i o n  o f  t h e  s t a t u s  o f  i l l e g i t i m a c y ,  t o  d i s c a r d  f o r  t h e  
f u t u r e  t h e  s p e c i a l  meaning h i t h e r t o  a t t a c h e d ,  as a m a t t e r  o f  
law, t o  the  word "he i r" .  Although t h i s  may n o t  be  a word 
commonly used by laymen, we a r e  n o t  s a t i s f i e d  t h a t  i f  a 
layman does use i t  h e  i n v a r i a b l y  r e a . l i s e s  t h a t  i t  h a s  a 
r e s t r i c t e d  meaning i n  law and i n t e n d s  t h a t  meaning t o  be  
given t o  i t .  The r e s u l t  of  o u r  p r o p o s a l  would b e  t h a t  i f  t h e  
word " h e i r "  were t o  be used  i n  a d i s p o s i t i o n  t a k i n g  e f f e c t  
a f t e r  t h e  proposed re form,  i t  would be a q u e s t i o n  o f  

36 See Legitimacy A c t  1976, Sch. 1, p a r a .  4 ( 2 )  and ( 3 ) .  
37 ibid., Sch. 1, p a r a .  4(1). See p a r a .  2 .3 ,  above. 
38 Chi ldren  Act 1975, Sch. 1, p a r a s .  10 and 1 6 .  However 

a c h i l d  b o r n  l e g i t i m a t e  who i s  adopted remains capable  
of succeeding  t o  a t i t l e  h e l d  i n  h i s  n a t u r a l  fami ly .  
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c o n s t r u c t i o n  whether  o r  n o t  i t  was t o  b e  unde r s tood  i n  i t s  
j narrow common l a w  sense  o r  n o t .  The draf tsman cou ld  

remove any doubt by an e x p r e s s  p r o v i s i o n  t h a t  t h e  term 
s h o u l d  be cons t rued  as i t  would have been b e f o r e  t h e  
implementat ion o f  o u r  p roposa l s .  

5 . 2 0  I t  i s  n o t  s u g g e s t e d  t h a t  t h e  change shou ld  a f f e c t  
t h e  c o n s t r u c t i o n  o f  e x i s t i n g  g r a n t s . 3 9  
" h e i r s " ,  p a s t  g r a n t o r s  e x p r e s s e d  an i n t e n t i o n  t h a t  t h e  
e s t a t e  o r  t i t l e  ( a s  t h e  case may be )  shou ld  b e  capab le  o f  
p a s s i n g  o n l y  t o  a c l a s s  o f  pe r sons  t h e r e b y  d e f i n e d ,  and t h a t  
t h a t  l i m i t a t i o n  would con t inue  i n  f o r c e .  

By u s i n g  t h e  word 

39 Or s t a t u t e s :  hence the s u c c e s s i o n  t o  t h e  Throne, 
which i s  governed by t h e  A c t  o f  S e t t l e m e n t  1 7 0 1 ,  would 
n o t  b e  a f f e c t e d  b y  t h e  p r o p o s a l s  i n  t h i s  pape r .  
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PARENTAL CONSENT TO ADOPTION, MARRIAGE and CHANGE OF NAME 

I 

6 . 1  We now o u t l i n e  t h e  e f f e c t  o f  t h e  a b o l i t i o n  o f  t h e  
s t a t u s  o f  i l l e g i t i m a c y  on t h r e e  misce l l aneous  p a r e n t a l  
r i g h t s  i n  which t h e  common f a c t o r  i s  t h a t  t h e y  invo lve  t h e  
g i v i n g  o f  consen t .  Of t h e s e ,  t h e  agreement t o  adopt ion i s  by 
f a r  t he  most impor t an t ,  f o r  an adopt ion completely 
e x t i n g u i s h e s  t h e  p a r e n t - c h i l d  r e l a t i o n s h i p , '  and an adop t ion  
o r d e r  w i l l  n o t  be made i n  t h e  absence o f  agreements which a r e  
r e q u i r e d  by law and have n o t  been d i spensed  w i t h .  The 
consen t  t o  marr iage i s  s imply one a s p e c t  o f  p a r e n t a l  c o n t r o l  
o v e r  c h i l d r e n  and i s  o f t e n  o f  l i m i t e d  p r a c t i c a l  importance,  
e s p e c i a l l y  as  i t  i s  a form o f  c o n t r o l  which can be  e x e r c i s e d  
f o r  two y e a r s  o n l y ,  between t h e  c h i l d ' s  s i x t e e n t h  and 
e i g h t e e n t h  b i r t h d a y s .  The t h i r d  m a t t e r ,  which r e l a t e s  t o  t h e  
c h i l d ' s  name, i s  one.which g i v e s  r i s e  t o  d i s p u t e s  between t h e  
p a r e n t s ,  and t h e  law on t h i s  s u b j e c t  i s  n o t  a l t o g e t h e r  c l e a r .  

(A) ADOPTION 

6.2 By v i r t u e  of  s e c t i o n  12(1) o f  t h e  Ch i ld ren  Act 1975,  
an adopt ion o r d e r  w i l l  n o t  be  made u n l e s s  t h e  "pa ren t s "  and 
"guardians"  o f  t h e  c h i l d  have ag reed  t o  i t  b e i n g  made. The 
c o u r t  however has  power (on one o r  more of  t he  grounds 
s p e c i f i e d  i n  t h e  Act) t o  d i spense  w i t h  t h e  need  t o  o b t a i n  any 
p a r t i c u l a r  agreement.  In  t h e  case  of  a l e g i t i m a t e  c h i l d ,  t h e  
f a c t  t h a t  one o f  h i s  p a r e n t s  may a l r e a d y  have been  depr ived  
by the  c o u r t  o f  cus tody  does n o t  cause  t h a t  p a r e n t  t o  l o s e  
h i s  o r  h e r  r i g h t s  under  t h i s  s e c t i o n .  He o r  she  s t i l l  counts  
as a "pa ren t " ;  b u t  t h e  f a c t s  which l e d  t o  t h e  d e c i s i o n  i n  

1 Th i s  does n o t  mean, however, t h a t  t h e  n a t u r a l  p a r e n t s  
alwavs l o s e  a l l  c o n t a c t  w i t h  t h e  c h i l d .  In  s p e c i a l  
c i rcLmstances an adop t ion  o r d e r  may i n c l u d e  p r o v i s i o n s  
as t o  a c c e s s :  s e e  Re J. (Ado t i o n  Order :  Cond i t ions )  
[1973] Fam. 106;  R x ( A  Mizor) (Adoption Order :  

Access) [1976] Fam.1.A.). 
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the  custody case  may e n a b l e  t h e  c o u r t  t o  h o l d  t h a t ,  i n  

1 w i t h h o l d i n g  agreement,  t h a t  p a r e n t  was a c t i n g  unreasonably.  2 

6 .3  By c o n t r a s t ,  t h e  f a t h e r  o f  an i l l e g i t i m a t e  c h i l d  i s  
n o t  a "parent"3 f o r  t h e s e  p u r p o s e s ;  
common law. He can however become a guard ian  w i t h i n  t h e  
meaning o f  s e c t i o n  12(1)  o f  the  1975 Act i n  consequence o f  an 
o r d e r  made i n  h i s  favour  under  s e c t i o n  9(1)  o f  t h e  Guardianship 
o f  Minors Act 1 9 7 1 . 4  This  i s  t h e  only  way i n  which,  under  t h e  
p r e s e n t  law, t h e  f a t h e r  o f  an i l l e g i t i m a t e  c h i l d  can a c q u i r e  a 
r i g h t  t o  i n s i s t  on h i s  agreement b e i n g  o b t a i n e d  b e f o r e  t h e  
c h i l d  i s  adopted. 

n o r  i s  h e  a "guardian" a t  

6 . 4  Custody i s  n o t  often1 g r a n t e d  t o  t h e  f a t h e r  of  an 
i l l e g i t i m a t e  c h i l d  and such a' f a t h e r  i s  t h e r e f o r e  seldom i n  a 
p o s i t i o n  t o  e x e r c i s e  formal  r i g h t s  under  s e c t i o n  12(1) o f  t h e  
Chi ldren  Act 1975 .  More commonly he c o n t r i b u t e s  t o  t h e  
maintenance o f  the  c h i l d  ( e i t h e r  under  an a f f i l i a t i o n  o r d e r  o r  
an agreement) ,  and i f  t h i s  be  t h e  c a s e  h e  i s  e n t i t l e d  t o  b e  
h e a r d  by t h e  c o u r t  when t h e  adopt ion  a p p l i c a t i o n  i s  be ing  
~ o n s i d e r e d . ~  
one, p r i m a r i l y  because i n  t h e  p a s t  i t  h a s  been f e l t  t h a t  t h e  
advantage t o  an i l l e g i t i m a t e  c h i l d  of  l o s i n g  t h e  s t a t u s  and 
s t i g m a  o f  b a s t a r d y  outweighs any d isadvantage  of  l o s i n g  a l l  
l e g a l  l i n k s  w i t h  h i s  n a t u r a l  f a t h e r .  

2 This  i s  one o f  t h e  grounds on which a c o u r t  may d i s p e n s e  

H i s  p o s i t i o n  b e f o r e  t h e  c o u r t  i s  u s u a l l y  a weak 

6 

w i t h  p a r e n t a l  agreement:  s e e  Chi ldren  Act 1975, 
s .  1 2 ( 2 ) .  

m i c a t i o n  41/61 [1963] Ch. 315. 
3 Re M. (An I n f a n t )  [1955] 2 Q . B .  479; _Re Adoption 

4 Chi ldren  Act 1 9 7 5 ,  s .  107(1)  ( d e f i n i t i o n  o f  "guardian") .  
5 Adoption (High Court)  Rules 1 9 7 6  ( S . I .  1976 No. 1645) ,  

r. 18;  Adoption (County Court)  Rules 1 9 7 6  ( S . I .  1976 
No. 1644) ,  r. 4 ( 2 ) ;  M a g i s t r a t e s '  Courts  (Adoption) 
Rules 1 9 7 6  ( S . I .  1976 No. 1768) ,  r. 4 ( 2 ) .  The c o u r t  may 
g ive  a h e a r i n g  t o  a f a t h e r  even i f  he i s  n o t  c o n t r i b u t i n g  
t o  t h e  c h i l d ' s  maintenance;  and t h e  d u t i e s  o f  t h e  
guardian ad l i t e m  i n c l u d e  t h a t  of drawing the  e x i s t e n c e  
of  such a f a t h e r  t o  t h e  a t t e n t i o n  o f  t h e  c o u r t .  

(C.A.);  and Re O . ,  0, v. (1973) 3 Fam. Law 1 7 9  
(C.A.). 
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6.5  The a b o l i t i o n  o f  t h e  s t a t u s  of  i l l e g i t i m a c y  would 
mean t h a t  t h e  f a t h e r  o f  a c h i l d  b o r n  o u t  o f  wedlock would be  
a "parent"  (and one of  t h e  c h i l d ' s  n a t u r a l  g u a r d i a n s ) ;  
accord ingly  he would be  a person  whose agreement i s  r e q u i r e d ,  
u n l e s s  t h e  c o u r t  d i s p e n s e s  w i t h  i t ,  f o r  example because  he i s  
wi thhold ing  h i s  agreement unreasonably7  o r  has  p e r s i s t e n t l y  
f a i l e d  w i t h o u t  reasonable  cause t o  d i s c h a r g e  t h e  p a r e n t a l  
d u t i e s  i n  r e l a t i o n  t o  t h e  c h i l d .  8 

6.6 I t  is sometimes s u g g e s t e d ,  however, t h a t  t h e  
n e c e s s i t y  t o  involve  the  c h i l d ' s  f a t h e r  i n  t h e  proceedings  
may d e t e r  some mothers from even p l a c i n g  a c h i l d  f o r  
adopt ion .  Once t h e  r e l e v a n t  p r o v i s i o n s  of t h e  Chi ldren  Act 
1975 have been brought  i n t o  f o r c e  i t  w i l l  be  p o s s i b l e  f o r  t h e  
c o u r t  t o  r e s o l v e  a l l  i s s u e s  of  p a r e n t a l  agreement b e f o r e  the  
placement  i s  made," b u t  i t  w i l l  s t i l l  be n e c e s s a r y . t o  t r a c e  
t h e  f a t h e r  i f  p o s s i b l e  and s e r v e  him. I t  might t h e r e f o r e  i n  
r a r e  cases  be  thought  d e s i r a b l e  t o  go f u r t h e r ,  and make 
a v a i l a b l e  a procedure  under  which an a p p l i c a t i o n  t o  d i s p e n s e  
w i t h  a f a t h e r ' s  agreement could  be  made ex  p a r t e  w i t h o u t  any 
a t tempt  t o  s e r v e  him. This  procedure  would only  be 
a p p r o p r i a t e  i n  extreme c a s e s  where t h e  n a t u r a l  f a t h e r  h a s  
c l e a r l y  no c la im t o  be  c o n s i d e r e d  ( f o r  example where he has  
been c o n v i c t e d  of  r a p i n g  t h e  mother) .  Such a procedure would 
obvious ly  be a c o n s i d e r a b l e  d e p a r t u r e  from t h e  p r i n c i p l e  t h a t  
a man s h o u l d  n o t  be d e p r i v e d  o f  h i s  r i g h t s  w i t h o u t  b e i n g  
given t h e  chance t o  b e  heard .  We do n o t  t h e r e f o r e  a t  p r e s e n t  
favour  such a p r o p o s a l  b u t  we would p a r t i c u l a r l y  welcome 
comments on t h i s  i s s u e .  

9 

~~ 

7 Chi ldren  Act 1975, s. 1 2 ( 2 ) ( b ) .  
8 ibid., s .  1 2 ( 2 ) ( c ) .  
9 S e c t i o n s  14-16. 

10 Under the  " f r e e i n g  f o r  adopt ion" procedure :  C h i l d r e n  
Act 1975, s. 1 4 .  
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, (B)  MARRIAGE 

.' 6 . 7  The r u l e s  r e l a t i n g  t o  consent  t o  marr iage  a r e  
conta ined  i n  s e c t i o n  3 o f  t h e  Marr iage Act 1 9 4 9  and i t s  
Second Schedule .  There i s  some d i f f e r e n c e  i n  t h e i r  o p e r a t i o n  
between cases  where t h e  marr iage i s  i n t e n d e d  t o  be  c e l e b r a t e d  
i n  t h e  Church o f  England ( o r  i n  t h e  Church i n  Wales) a f t e r  
banns,  and o t h e r  c a s e s ;  b u t  t h e  p r i n c i p l e s  a r e  the  same. 
The r u l e s  a r e  somewhat complicated," b u t  b r o a d l y  speaking  
t h e  consent  f u n c t i o n  i s  v e s t e d  i n  t h e  person  o r  persons  having  
cus tody  of  the  child.' ' I n  the  case  o f  a l e g i t i m a t e  c h i l d  
t h i s  means t h a t  b o t h  p a r e n t s '  consent  i s  r e q u i r e d  t o  the  
marr iage o f  a c h i l d  under  t h e  age o f  1 8  i f  t h e  p a r e n t s  a r e  
l i v i n g  t o g e t h e r ;  i n  t h e  case  of  an i l l e g i t i m a t e  c h i l d ,  o n l y  
t h e  c h i l d ' s  mother ' s  consent  i s  r e q u i r e d .  A s  t h e  law now 

1 s t a n d s  t h e  f a t h e r ,  i n  t h e  l a t t e r  c a s e ,  does n o t  g e n e r a l l y  have 

j any r i g h t  o f  cus tody ,  and thus  he normal ly  h a s  n o  s t a n d i n g  

1 under  the  Marriage Act 1 9 4 9 .  Under Schedule  2 t o  t h e  1949 Act 

i t h e r e  a r e  o n l y  two c i rcumstances  i n  which t h e  consent  o f  t h e  

~ 

f a t h e r  o f  an i l l e g i t i m a t e  c h i l d  i s  now r e q u i r e d :  f i r s t  where 
1 ( t h e  mother be ing  a l i v e )  he has  been given cus tody  by t h e  
1 c o u r t ,  t o  t h e  e x c l u s i o n  o f  t h e  mother;  and secondly  where 

~ ( t h e  mother having  d ied)  h e  has  been appoin ted  guard ian  by 
t h e  mother.  The Schedule  does n o t  r e f e r  t o  t h e  case  where 
a f t e r  t h e  mother ' s  dea th  the  f a t h e r  has  s u c c e s s f u l l y  a p p l i e d  
t o  the  c o u r t  under  t h e  Guardianship of Minors Act 1 9 7 1  f o r  h i s  
i l l e g i t i m a t e  c h i l d ' s  cus tody  and i t  a c c o r d i n g l y  appears  t h a t  
such an o r d e r  w i l l  n o t  c a r r y  t h e  consent - to-marr iage  f u n c t i o n  
w i t h  i t .  

1 

11 I n  o u r  Report  on Solemnisa t ion  o f  Marr iage i n  England 
and Wales (Law Com. No. 53) (1973) we s u g g e s t e d  major 
reforms i n  t h i s  a r e a  o f  t h e  law. We r e g r e t  t h a t  o u r  
recommendations have n o t  as  y e t  been implemented. 

1 2  The f u n c t i o n  may even be v e s t e d  i n  a l o c a l  a u t h o r i t y  i f  
the  c h i l d  i s  i n  i t s  c a r e  and a r e s o l u t i o n  v e s t i n g  
p a r e n t a l  r i g h t s  and d u t i e s  i n  t h e  a u t h o r i t y  h a s  been 
passed:  Chi ldren  Act 1948, s .  2 ( a s  s u b s t i t u t e d  by t h e  
Chi ldren  Act 1 9 7 5 ,  s .  57) .  I t  i s  a moot p o i n t  whether  
t h e  p a r e n t s '  consent  i s  a l s o  necded i n  such a case.  
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6 .8  The e f f e c t  o f  t h e  a b o l i t i o n  o f  t h e  s t a t u s  o f  
i l l e g i t i m a c y  would b e  t o  p l a c e  t h e  f a t h e r  o f  a c h i l d  born o u t  
o f  wedlock i n  t h e  p o s i t i o n  now occupied by t h e  f a t h e r  of a 
l e g i t i m a t e  c h i l d .  There e x i s t  p rocedures  whereby d i f f i c u l t i e s  
a r i s i n g  from t h e  absence o r  i n a c c e s s i b i l i t y  o f  a p a r e n t ,  o r  
from h i s  unreasonable  r e f u s a l  o f  c o n s e n t ,  may b e  overcome. 
We c o n s i d e r  t h a t  bo th  p a r e n t s  shou ld  b e  concerned i n  t h e  
m a t t e r  o f  consen t  i f  t h e i r  union h a s  proved a s t a b l e  one 
throughout  t h e  c h i l d ' s  m i n o r i t y ,  and t h e  p rocedures  r e f e r r e d  
t o  above can be used i n  o t h e r  c a s e s .  We t h e r e f o r e  propose 
t h a t  t h e  p o s i t i o n  o f  t h e  f a t h e r  o f  a c h i l d  born o u t  o f  wedlock 
be equa ted  t o  t h a t  o f  o t h e r  f a t h e r s ,  w i t h  t h e  r e s u l t  t h a t  i f  
t h e  p a r e n t s  were l i v i n g  t o g e t h e r  bo th  would have t o  consen t ;  
i f  they  were l i v i n g  a p a r t  on ly  t h e  consen t  o f  t h e  p a r e n t  w i t h  
custody would be r e q u i r e d .  

1 3  

14 

(C) CHANGE OF NAME 

6 .9  This  i s  a s u b j e c t  which has  r e c e i v e d  some r e c e n t  
p u b l i c i t y  through r e p o r t e d  d e c i s i o n s  i n  t h e  c o u r t s ,  t o  which 
we r e f e r  i n  pa rag raph  6.12 below. Unfo r tuna te ly  t h e  law i s  i n  
a somewhat confused s t a t e ,  l a r g e l y  because t h e r e  a r e  no  c l e a r  
and d e t a i l e d  r u l e s  i n  E n g l i s h  law l a y i n g  down what a p e r s o n ' s  
surname s h a l l  be  and how i t  may be  changed. 

6 .10 The b a s i c  p r i n c i p l e  o f  t h e  law i s  s imply t h a t  a 
p e r s o n ' s  surname i s  t h a t  by which he  i s  known. I t  i s  
customary f o r  a l e g i t i m a t e  c h i l d  t o  be  known by h i s  f a t h e r ' s  

1 3  Marriagc Act 1949, s .  3 ( 1 ) ,  p r o v i s o .  The R e g i s t r a r -  
General  ( o r ,  i f  more than  one p e r s o n ' s  consen t  i s  
r e q u i r e d  and t h e  consen t  o f  on ly  one h a s  been o b t a i n e d ,  
a s u p e r i n t e n d e n t  r e g i s t r a r )  can d i s p e n s e  w i t h  t h e  
consen t  o f  a pe r son  who i s  a b s e n t ,  i n a c c e s s i b l e  o r  under 
a d i s a b i l i t y ;  and t h e  c o u r t  (which u s u a l l y  means t h e  
m a g i s t r a t e s '  c o u r t )  has  an o v e r r i d i n g  power t o  g ive  
consent  on b e h a l f  o f  any pe r son  whose consen t  i s  
r e q u i r e d ,  i n c l u d i n g  those  who r e f u s e  t o  consen t .  

r e q u i r e d  t o  c l a r i f y  t h e  p o s i t i o n  where,  a l though t h e  
p a r e n t s  a r e  s e p a r a t e d ,  cus tody  h a s  n o t  fo rma l ly  been 
d e a l t  w i t h .  

1 4  Amendment o f  t h e  Marriage A c t  1949, Sch. 2 would b e  
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surname, and f o r  t h a t  name t o  be r e t a i n e d ,  i n  t h e  case  o f  a 

when she  w i l l  adopt  h e r  husband ' s  surname. I n  c o n t r a s t  an 
i l l e g i t i m a t e  c h i l d  o f t e n  s t a r t s  w i t h  h i s  mother ' s  surname. 
But surnames may be changed a t  w i l l ,  s imply  by usage.  The 
change may ( b u t  need  n o t )  be r e i n f o r c e d  by t h e  e x e c u t i o n  o f  a 
deed p o l l ,  which has  t h e  e f f e c t  o f  p r o v i d i n g  formal  ev idence  
o f  t h e  change. Such a deed may b e  e n r o l l e d  i n  t h e  C e n t r a l  
O f f i c e  of  t h e  Royal Courts  of  J u s t i c e .  

' boy,  f o r  l i f e ;  and i n  t h e  case  o f  a g i r l  u n t i l  h e r  marr iage ,  

6 . 1 1  For p r e s e n t  purposes  we a r e  concerned o n l y  w i t h  t h e  
change o f  a c h i l d ' s  name, and i n  p a r t i c u l a r  w i t h  such a 
change e f f e c t e d  f o r  t h e  c h i l d  by h i s  p a r e n t s  o r  (and t h i s  i s  
where d i s p u t e s  a r i s e )  one o f  them. The case  o f  v. 
(Chi ld :  
p a r e n t s  of  a l e g i t i m a t e  c h i l d  was n o t  e n t i t l e d  t o  cause t h e  
c h i l d  t o  be known by a n o t h e r  name w i t h o u t  t h e  consent  o f  t h e  

' o t h e r .  That  p r o p o s i t i o n  i s  s u p p o r t e d ,  f i r s t ,  by r u l e  92(8)  
o f  t h e  Matr imonial  Causes Rules 1 9 7 7 1 6  which p r o v i d e s  t h a t  
cus tody  o r d e r s  s h a l l  normal ly  c o n t a i n  a te rm i n h i b i t i n g  
u n i l a t e r a l  a c t i o n  i n  r e l a t i o n  t o  t h e  c h i l d ' s  name on t h e  p a r t  
o f  the  p a r t y  g r a n t e d  cus tody;  and secondly  by t h e  Enrolment 
of  Deeds (Change o f  Name) R e g u l a t i o n s , 1 7  which i n d i c a t e  t h a t  
a deed p o l l  executed  by one p a r e n t  o n l y  w i l l  n o t  be 
a c c e p t a b l e  t o  t h e  C e n t r a l  O f f i c e  u n l e s s  a s a t i s f a c t o r y  
e x p l a n a t i o n  i s  for thcoming.  

Surname)15 appeared t o  e s t a b l i s h  t h a t  one o f  two 

I 

~ 

15 [1973] Fam. 1 4 7 .  The e a r l i e r  case  o f  Re T. ( o r s e .  H . )  
(An I n f a n t )  [1963] Ch. 238 was t o  t h e  same e f f e c t  b u t  
must now be r e a d  i n  t h e  l i g h t  o f  subsequent  changes i n  
t h e  law r e l a t i n g  t o  g u a r d i a n s h i p ;  t h e  f a t h e r  i s  n o t  
now t h e  s o l e  n a t u r a l  guard ian .  ~. 

16 S . I .  1 9 7 7  No. 344. 
1 7  S . I .  1949 No. 316 ( e s p e c i a l l y  reg .  8) amended by S . I .  

1969 No. 1432. See a l s o  P r a c t i c e  D i r e c t i o n  (Minor: 
Change of  Surname: Deed P o l l )  119771 3 A l l  E . R .  451. 
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6 . 1 2  Although one p a r e n t  seems t o  have no l e g a l  r i g h t  t o  
change the  c h i l d ' s  name, i t  is n e v e r t h e l e s s  something which 
can very  e a s i l y  be done - u s u a l l y  by r e g i s t e r i n g  t h e  c h i l d  i n  
t h e  new name when he f i r s t  goes t o  s c h o o l ,  o r  when he goes t o  
a new school .  I f  t h i s  occurs  and a p a r e n t  o b j e c t s ,  it i s  f o r  
t h e  c o u r t  t o  dec ide  what i s  i n  t h e  c h i l d ' s  i n t e r e s t s .  
Opinions on t h i s  m a t t e r  d i f f e r .  18  

6.13 A s  t h e  law now s t a n d s  t h e r e  i s  l e s s  p r a c t i c a l  
d i f f i c u l t y  about t he  m a t t e r  o f  t he  c h i l d ' s  name i f  t he  c h i l d  
i s  i l l e g i t i m a t e  because h i s  mother i s  u s u a l l y  t h e  only  person 
q u a l i f y i n g  as "parent"  o r  "guardian",  and t h e  q u e s t i o n  o f  the  
f a t h e r ' s  consent  does n o t  a r i s e .  The e f f e c t  o f  our  proposed 
change i n  t h e  law would b e  t o  p u t  t he  n a t u r a l  f a t h e r  i n  t h e  
same p o s i t i o n  as t h e  f a t h e r  o f  a c h i l d  born i n  wedlock, 
i n  which case  h e  would have g r e a t e r  l e g a l  c o n t r o l  over  t h e  
choice  of t h e  c h i l d ' s  surname. But we do n o t  b e l i e v e  t h a t  the  

19  change would prove t o  be of  g r e a t  s i g n i f i c a n c e  i n  p r a c t i c e .  
I f  t h e  p a r e n t s  a r e  l i v i n g  t o g e t h e r ,  t he  mother may h e r s e l f  b e  
us ing  t h e  f a t h e r ' s  name and the  c h i l d  would,  i n  those  
c i rcumstances ,  have the  same name. I f  t h e  p a r e n t s  a r e  n o t  
l i v i n g  t o g e t h e r ,  t h e  c h i l d  would,  as  a t  p r e s e n t ,  p robably  
b e a r  t h e  name of  t h e  p a r e n t  w i t h  whom he  i s  l i v i n g .  

1 8  Cf. %e W . G .  31/1975 (Bar L ib ra ry  No. 282) (1976) 6 Fam. 
Law 210; -(Chi.ld: Surname) [1977] 1 W.L.R. 
1256 ( C . A . E  CrZ'Ek v. Cr ick  (1977 7 Fam. Law 239 
(C.A.) ; D. v . m o r s e T  (Surnime: B i r t h  
Re i s t r a t G n )  [m78JR. 573 ( C . A . ) ;  and v. 
*August 1978. 
A s  we have a l r e a d y  s ' a id ,  i f  t h e  mother of  a c h i l d  born  
o u t  of wedlock seeks  t o  e n r o l  a deed p o l l  r eco rd ing  t h e  
change i n  t h e  c h i l d ' s  name t h e  consent  of the  f a t h e r  
appears  t o  b e  r e q u i r e d  by t h e  C e n t r a l  O f f i c e :  
pa ra .  2 . 1 1 ,  n .  29, above. 

1 9  
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PART VI1 

NATIONAL I TY and CI TI ZENSH I P  

"Subject"  and " C i t i z e n "  

7 . 1  I t  i s  n e c e s s a r y  a t  t h e  o u t s e t  t o  make t h e  d i s t i n c t i o n  
(drawn by t h e  B r i t i s h  N a t i o n a l i t y  Act 1948) between " B r i t i s h  
s u b j e c t s "  and " c i t i z e n s  o f  t h e  United Kingdom and Colonies".  
The former e x p r e s s i o n  covers  n o t  o n l y  U . K .  c i t i z e n s  b u t  a l s o  
c i t i z e n s  of  o t h e r  Commonwealth c o u n t r i e s '  (and a l s o  a 
c o n s i d e r a b l e  number o f  I r i s h  c i t i z e n s  born b e f o r e  1949) .3  
t h i s  paper  we a r e  concerned only  w i t h  U . K .  c i t i z e n s h i p ,  because 
P a r l i a m e n t  cannot  i n  p r a c t i c e  a f f e c t  t h e  c i t i z e n s h i p  laws of 
o t h e r  Commonwealth c o u n t r i e s ,  and i t s  c o n t r o l  o v e r  B r i t i s h  
n a t i o n a l i t y  i n  t h e  w i d e r  s e n s e  i s  r e s t r i c t e d .  A B r i t i s h .  
s u b j e c t  can be made a U . K .  c i t i z e n ;  b u t  under  t h e  p r e s e n t  law 
he cannot  be p r e v e n t e d  from b e i n g  a B r i t i s h  s u b j e c t  s imply by 
t h e  w i t h h o l d i n g  o f  such c i t i z e n s h i p .  

1 

In 

A c q u i s i t i o n  o f  U . K .  c i t i z e n s h i p :  g e n e r a l  

7 . 2  U . K .  c i t i z e n s h i p  i s  a c q u i r e d  under  the  1 9 4 8  Act  i n  
t h e  f o l l o w i n g  ways: 

(a )  by b i r t h  i n  t h e  U . K .  ( o r  i n  a colony)  
4 s i n c e  1948; 

5 ( b )  by adopt ion by a U . K .  c i t i z e n ;  

1 F o r  convenience we w i l l  r e f e r  t o  t h e  l a t t e r  as  "U.K. 
c i t i z e n s "  throughout  t h i s  P a r t .  

2 B r i t i s h  N a t i o n a l i t y  A c t  1 9 4 8 ,  s .  1. 

4 ibid., s .  4. The c h i l d r e n  of  f o r e i g n  d ip lomats  a r e  
excepted  ( u n l e s s  s. 2(1)  of  t h e  B r i t i s h  N a t i o n a l i t y  
(No. 2 )  Act 1964 a p p l i e s ) .  

3 ibid., s .  2. 

5 Adoption Act 1958, s .  19.  
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by  d e s c e n t ,  t h e  c h i l d ' s  f a t h e r  b e i n g  
a U.K.  c i t i z e n  a t  t h e  d a t e  o f  t h e  
c h i l d ' s  b i r th ; -6  

by r e g i s t r a t i o n  ( t h e  means whereby, 
f o r  example,  t h e  f o r e i g n  w i f e  o f  a 
U . K .  c i t i z e n  h e r s e l f  a c q u i r e s  U.K.  
c i t i z e n s h i p )  ; 

by  n a t u r a l i s a t i o n .  8 

Many people  who were B r i t i s h  s u b j e c t s  b e f o r e  t h e  1948 A c t  
came i n t o  force '  (and t h e r e f o r e  b e f o r e  t h e  concept  o f  " U . K .  
c i t i z e n s h i p "  e x i s t e d )  a u t o m a t i c a l l y  became U . K .  c i t i z e n s  on 
1 Janua ry  1949, under  s e c t i o n  1 2  o f  t h e  A c t .  I n  p a r t i c u l a r ,  
t h a t  p r o v i s i o n  covered a l l  t hose  who ( o r  whose f a t h e r s )  had 
been b o r n  i n  t h e  U . K . ,  and t h e i r  w ives .  

Relevance o f  i l l e g i t i m a c y  

7 . 3  The l e g i t i m a c y  ( o r  o the rwise )  o f  a pe r son  i s  r e l e v a n t  
on ly  t o  head ( c )  above - c i t i z e n s h i p  by descen t .  Any pe r son  
born i n  t h e  U . K .  i s  a U . K .  c i t i z e n ,  i r r e s p e c t i v e  o f  t h e  
m a r i t a l  s t a t u s  o f  h i s  p a r e n t s  ( o r ,  indeed, o f  t h e i r  n a t i o n a l i t y ,  
u n l e s s  h i s  f a t h e r  i s  a d ip lomat ) .  But a c l a im t o  U . K .  
c i t i z e n s h i p  by d e s c e n t  depends on t h e  f a t h e r ' s  c i t i z e n s h i p ,  
and i n  t h e  1948 A c t  " f a t h e r "  means t h e  f a t h e r  o f  a l e g i t i m a t e  
( o r  l e g i t i m a t e d )  child. ' '  There i s  a t  p r e s e n t  no  c i t i z e n s h i p  
by d e s c e n t  through t h e  mother;  and a l though  t h i s  r u l e  a f f e c t s  
l e g i t i m a t e  and i l l e g i t i m a t e  c h i l d r e n  a l i k e ,  it b e a r s  h a r d e r  on 
t h e  l a t t e r  because i t  may r e s u l t  i n  t h e i r  b e i n g  s t a t e l e s s .  11 

6 B r i t i s h  N a t i o n a l i t y  Act 1948, s .  5 .  One o f  c e r t a i n  
f u r t h e r  c o n d i t i o n s  has  a l s o  t o  be s a t i s f i e d  i f  t h e  
f a t h e r ' s  U . K .  c i t i z e n s h i p  i s  a l s o  by d e s c e n t  on ly .  

7 i b i d . ,  s .  6 ( 2 ) .  
8 ibid., s .  10. 
9 i . e .  B r i t i s h  s u b j e c t s  under  t h e  B r i t i s h  N a t i o n a l i t y  and 

S t a t u s  o f  A l i e n s  Act  1914. 
10 B r i t i s h  N a t i o n a l i t y  A c t  1948, ss.  3 2 ( 2 )  and 23. 
11 Th i s  would be  t h e  r e s u l t  where an unmarr ied mother who 

was a U . K .  c i t i z e n  gave b i r t h  t o  a c h i l d  i n  a f o r e i g n  
coun t ry  which, as i s  q u i t e  common, does n o t  g r a n t  i t s  own 
c i t i z e n s h i p  o r  n a t i o n a l i t y  ( a s  we do) on a "country o f  
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C i t i z e n s h i p  by r e g i s t r a t i o n  

7 . 4  Although an i l l e g i t i m a t e  c h i l d  bo rn  abroad t o  a 
B r i t i s h  mother cannot  c l a i m  U . K .  c i t i z e n s h i p  as o f  r i g h t  by 
d e s c e n t ,  h e  may a c q u i r e  such  c i t i z e n s h i p  by r e g i s t r a t i o n .  
F i r s t ,  s e c t i o n  7(2) o f  t h e  1948 A c t  p e r m i t s  t h e  Home 
S e c r e t a r y ,  a t  h i s  d i s c r e t i o n ,  t o  r e g i s t e r  any minor as a U . K .  
c i t i z e n  " in  s p e c i a l  c i rcumstances" .  We unde r s t and  t h a t  t h e  
i l l e g i t i m a c y  of a c h i l d  (which depr ives  him o f  a p a t e r n a l  
n a t i o n a l i t y )  i s  t r e a t e d  as a f a c t o r  i n  a s s e s s i n g  t h e  p re sence  
o f  " s p e c i a l  c i rcumstances"  and t h a t  i t  i s  now t h e  Home 
S e c r e t a r y ' s  normal p r a c t i c e  t o  r e g i s t e r  such  a c h i l d  i f  t h e  
mother i s  a U . K .  c i t i z e n  by b i r t h  ( o r  by adopt ion)  i n  t h i s  
country.12 
by r e g i s t r a t i o n  o r  n a t u r a l i s a t i o n ,  t h e  power t o  r e g i s t e r  is 
seldom e x e r c i s e d  u n l e s s  i t  i s  shown t h a t  t h e  c h i l d ' s  f u t u r e  
l i e s  i n  t h e  U . K .  This  p r o v i s i o n ,  i t  w i l l  b e  n o t e d ,  works 
o n l y  f o r  minors:  i f  t h e  c h i l d  h a s  p a s s e d  1 8  h e  must have 
r e so r t .  t o  n a t u r a l i s a t i o n .  

But i f  t h e  mother i s  a U . K .  c i t i z e n  by descen t  o r  

7 . 5  There i s  a l s o  a second way whereby some i l l e g i t i m a t e  
c h i l d r e n  born abroad t o  mothers who are U . K .  c i t i z e n s  may 
a c q u i r e  U . K .  c i t i z e n s h i p  by r e g i s t r a t i o n .  In  compliance w i t h  
o b l i g a t i o n s  under  the Un i t ed  Na t ions  Convention on the  
Reduction o f  S t a t e l e s s n e s s ,  s e c t i o n  1 of  t h e  B r i t i s h  
N a t i o n a l i t y  (No. 2 )  A c t  1964 p r o v i d e s  t h a t  a p p l i c a t i o n  f o r  
r e g i s t r a t i o n  as a U . K .  c i t i z e n  may b e  made by o r  on b e h a l f  of 
any such c h i l d  who i s  and always h a s  been  s t a t e l e s s .  
R e g i s t r a t i o n s  under  t h i s  s e c t i o n  a r e  n o t  common b u t  ( u n l i k e  
those  under  s e c t i o n  7 ( 2 )  o f  t h e  1948 Act) t hey  a r e  n o t  
dependent on t h e  e x e r c i s e  of  t h e  Home S e c r e t a r y ' s  d i s c r e t i o n ;  
and a p p l i c a t i o n  may b e  made by t h e  c h i l d  a f t e r  a t t a i n i n g  h i s  
ma j o r i  t y  . 

1 3  

1 2  See t h e  Home S e c r e t a r y ' s  s t a t e m e n t  i n  t h e  House o f  
Commons on 7 February 1979: Hansard (H.C.),  v o l .  962, 
c o l s .  203-204. 

13  In  a d d i t i o n  t o  p r o v i n g  s t a t e l e s s n e s s ,  t h e  a p p l i c a n t  h a s  
t o  prove t h a t  h i s  mother was a U . K .  c i t i z e n  a t  t h e  d a t e  
o f  h i s  b i r t h :  1964 A c t ,  s .  l ( l ) ( a )  and ( 2 ) .  
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P o s s i b l e  reforms 

7.6 The U.K.  c i t i z e n s h i p  law s e t  up by t h e  B r i t i s h  
N a t i o n a l i t y  Act 1948 was n e v e r  s imple  and i t  has  tended  t o  
become more compl ica ted  f o l l o w i n g  t h e  a t t a i n m e n t  o f  
independence by former B r i t i s h  dependent t e r r i t o r i e s .  I t  i s  
a l s o  a p o t e n t i a l l y  s e n s i t i v e  p a r t  of  t h e  law because  o f  i t s  
a s s o c i a t i o n  w i t h  t h e  r u l e s  r e g u l a t i n g  the  r i g h t  t o  e n t e r  t h e  
United Kingdom. N e v e r t h e l e s s ,  i t  seems t o  us t h a t  t h e  b a s i c  
s t r u c t u r e  of  the  law i n  t h i s  f i e l d  i s  open t o  t h e  c r i t i c i s m  
t h a t  i n  two r e s p e c t s  i t  fo l lows  o l d - f a s h i o n e d  l i n e s  o f  
thought  which have i n  o t h e r  c o n t e x t s  been l a r g e l y  d i s c a r d e d  
d u r i n g  t h e  t h i r t y  y e a r s  s i n c e  t h e  Act was passed .  

7 . 7  The f i r s t  p o i n t  o f  c r i t i c i s m  r e l a t e s  t o  t h e  f a c t  
t h a t  U . K .  c i t i z e n s h i p  as  o f  r i g h t ,  by d e s c e n t ,  can only  be 
a c q u i r e d  through the  f a t h e r .  This o f f e n d s  a g a i n s t  t h e  
p r i n c i p l e ,  now g e n e r a l l y  accepted ,  o f  s e x u a l  n o n - d i s c r i m i n a t i o n ;  
t h e r e  i s  a c c o r d i n g l y ,  i n  o u r  view, a s t r o n g  argument i n  favour  
of  a l lowing  a c h i l d  born abroad t o  a mother who i s  a U . K .  
c i t i z e n  t o  a c q u i r e  t h a t  c i t i z e n s h i p  from h e r  (even i f  h e  a l s o  
a c q u i r e s  h i s  f a t h e r ' s  n a t i o n a l i t y  from him, o r  t h e  n a t i o n a l i t y  
of  t h e  count ry  of  h i s  b i r t h ) .  The Home O f f i c e  r e c o g n i s e s  t h i s  
argument and a Green Paper  i s s u e d  i n  A p r i l  1 9 7 7  f o r  t h e  
purpose of  e l i c i t i n g  views on a number of  p o s s i b l e  changes i n  
n a t i o n a l i t y  law i n d i c a t e d  t h a t  t h e  Government wishes  t o  
d i s c a r d  t h i s  d i s c r i m i n a t o r y  e lement .  l4 
have o u r  s u p p o r t .  

Such a change would 

7 . 8  This c r i t i c i s m  i s ,  as the  law now s t a n d s ,  n o t  
s t r i c t l y  a p p l i c a b l e  t o  c a s e s  where t h e  c h i l d  i s  i l l e g i t i m a t e ,  
because such a c h i l d  i s  unable  t o  i n h e r i t  U.K.  c i t i z e n s h i p  
from e i t h e r  of h i s  p a r e n t s .  
t h e  a p p l i c a t i o n  o f  t h e  p r i n c i p l e  of t h e  Green Paper  t o  t h e  

I t  i s  however t o  b e  n o t e d  t h a t  

1 4  " B r i t i s h  N a t i o n a l i t y  Law: d i s c u s s i o n  o f  p o s s i b l e  
changes": Cmnd. 6795, p a r a .  39. See a l s o  p a r a .  7 . 4 ,  
ab ove . 
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c h i l d r e n  of  unmarr ied mothers ,I5 w i t h o u t  more would a c t u a l l y  
c r e a t e  an element  o f  s e x u a l  d i s c r i m i n a t i o n  i n  t h a t  some 
c h i l d r e n  would be  ab le  t o  i n h e r i t  U . K .  c i t i z e n s h i p  from t h e i r  
mothers b u t  n o t  from t h e i r  f a t h e r s .  

7 . 9  The second o u t - d a t e d  a s p e c t  o f  t h e  1948 law i s  t h e  
d i s c r i m i n a t i o n ,  i n  t h e  m a t t e r  of  t h e  t r a n s m i s s i o n  of 
c i t i z e n s h i p ,  between those  born i n  wedlock ( o r  subsequent ly  
l e g i t i m a t e d )  on the  one hand and i l l e g i t i m a t e  c h i l d r e n  on t h e  
o t h e r . 1 6  
t h i s  paper  we t h i n k  t h a t  s t e p s  s h o u l d  b e  taken t o  remove t h a t  
d i s c r i m i n a t i o n ;  and i t  seems t o  us t h a t  t h e  argument f o r  s o  
doing i s  c o n s i d e r a b l y  f o r t i f i e d  by the  f a c t  t h a t  such a change 
i n  t h e  law would s i m u l t a n e o u s l y  s o l v e  t h e  s e x u a l  d i s c r i m i n a t i o n  
problem which would a r i s e  i f  an i l l e g i t i m a t e  c h i l d  could  
i n h e r i t  c i t i z e n s h i p  from h i s  mother on ly .  

C o n s i s t e n t l y  w i t h  t h e  g e n e r a l  arguments c o n t a i n e d  i n  

7 . 1 0  A change i n  t h e  law which would al low a c h i l d  born 
o u t  of wedlock t o  be  a U . K .  c i t i z e n  by d e s c e n t  e i t h e r  from h i s  
mother o r  from h i s  f a t h e r  would n o t ,  we unders tand ,  i n  
p r a c t i c e  r e s u l t  i n  a s u b s t a n t i a l  i n c r e a s e  i n  t h e  number of 
persons  of  f o r e i g n  b i r t h  who would a c q u i r e  such c i t i z e n s h i p .  
A number of those  who would thus  a c q u i r e  U . K .  c i t i z e n s h i p  i n  
law would probably  n e v e r  a v a i l  themselves  o f  i t ,  p r e f e r r i n g  t o  
use t h e i r  f o r e i g n  n a t i o n a l i t y .  S o  f a r  as a c q u i s i t i o n  through 

1 7  

15 Although t h e  Green Paper  does n o t  r e f e r  i n  terms t o  
unmarried mothers we unders tand  t h a t  no d i f f e r e n t i a t i o n  
i s  in tended .  

acqui red  by d e s c e n t  from f a t h e r s  and does n o t  
d i s c r i m i n a t e  between those  born i n  and o u t  o f  wedlock: 
C i t i z e n s h i p  Act 1977, ss.  3 and 7. C i t i z e n s h i p  can a l s o  
be a c q u i r e d  from p u t a t i v e  f a t h e r s  under  t h e  laws o f  
France I t a l y ,  t h e  Nether lands  and o t h e r  c o u n t r i e s .  

1 7  I n  t h e  case of  such persons  a l r e a d y  l i v i n g  when t h e  
changes were made, t h e  a c q u i s i t i o n  would,  we t h i n k ,  have 
t o  depend on s p e c i f i c  a p p l i c a t i o n  b e i n g  made f o r  t h e  
purpose:  c i t i z e n s h i p  s h o u l d  n o t  r e t r o s p e c t i v e l y  be 
imposed on anybody. 

16 Cf. New Zealand law, which now p e r m i t s  c i t i z e n s h i p  t o  b e  
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the  mother i s  concerned,  we s u s p e c t  t h a t  a high p r o p o r t i o n  of 
those  who would a c q u i r e  e f f e c t i v e  c i t i z e n s h i p  i n  t h i s  way 
could  have a c q u i r e d  i t  i n  any e v e n t  by r e g i s t r a t i o n  under  
s e c t i o n  7 ( 2 )  of  t h e  1 9 4 8  Act ;  and a c q u i s i t i o n  through t h e  
f a t h e r  would be r e s t r i c t e d  by t h e  n e c e s s i t y  t o  prove p a t e r n i t y .  
A person  born abroad t o  unmarr ied p a r e n t s  may w e l l  f i n d  i t  l e s s  
easy  t o  produce t o  the  Home O f f i c e  a c c e p t a b l e  proof  o f  
p a t e r n i t y ,  because the o r d i n a r y  presumption a r i s i n g  from 
marr iage w i l l  n o t  b e  a p p l i c a b l e ;  n e v e r t h e l e s s ,  we c o n s i d e r  i t  
reasonable  t h a t  such a person  s h o u l d  be  expec ted  t o  e s t a b l i s h  
h i s  p a t e r n i t y  b e f o r e  ask ing  t h e  U.K.  a u t h o r i t i e s  t o  a c c e p t  h i s  
s t a t u s .  

7 . 1 1  The “numbers argument” can o f  course  be used t o  p o i n t  
t h e  o t h e r  way. I f  r e l a t i v e l y  few people  a r e  a c t u a l l y  
a f f e c t e d ,  i s  t h e r e  any r e a l  need t o  change the  law? We 
recognise  the  f o r e  o f  t h i s  reasoning  b u t  o u r  p r e s e n t  view i s  
t h a t  i t  ought  n o t  t o  p r e v a i l .  The adopt ion  of t h e  r u l e  t h a t  
any c h i l d  could  i n h e r i t  U . K .  c i t i z e n s h i p  from e i t h e r  of  h i s  
p a r e n t s  would s i m p l i f y  the  law; i t  would,  f o r  example,  n o  
l o n g e r  be  n e c e s s a r y  t o  e n q u i r e  whether  a c h i l d  born o u t  of  
wedlock had subsequent ly  been l e g i t i m a t e d  and t h u s  e r t i t l e d  as 
of  r i g h t  t o  h i s  f a t h e r ’ s  U . K .  c i t i z e n s h i p .  We cannot  s e e  any 
compell ing argument f o r  p r e s e r v i n g ,  i n  t h i s  a r e a  of t h e  law, 
what would look l i k e  a r e l i c  o f  t h e  l e g i t i m a c y / i l l e g i t i m a c y  
d i s t i n c t i o n  a f t e r  t h a t  d i s t i n c t i o n  had been expunged from t h e  
law as  a whole. 

7 . 1 2  We do n o t  s e e  any reason why t h e  law on t h i s  m a t t e r  
should  n o t  be governed by t h e  g e n e r a l  p r i n c i p l e  of  n o t  
d i s c r i m i n a t i n g  between c h i l d r e n  born i n  and o u t  o f  wedlock. 
However, any change i n  c i t i z e n s h i p  law i s  n e c e s s a r i l y  a 
change o f  United Kingdom law and we accept  t h a t  any such 
changes would have t o  b e  c o n s i d e r e d  i n  t h e  c o n t e x t  o f  the  U . K .  
as a whole,  and n o t  on ly  of  England and Wales. 
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I DOMICILE AND CONNECTED MATTERS 

8.1 We t u r n  now t o  t h e  e f f e c t  which t h e  a b o l i t i o n ,  i n  
E n g l i s h  domest ic  law, of  t h e  s t a t u s  of  i l l e g i t i m a c y  would have 
on p r i v a t e  i n t e r n a t i o n a l  law r u l e s ,  a s  a p p l i e d  i n  E n g l i s h  
c o u r t s :  and,  i n  p a r t i c u l a r ,  on t h e  e f f e c t  which i t  would have 
on t h e  a s c e r t a i n m e n t  of  a p e r s o n ' s  domic i le  o f  o r i g i n .  

8 . 2  The ' d o m i c i l e '  o f  a person  may be d e s c r i b e d  a s  h i s  
l e g a l  home, and t h e  law o f  t h a t  d o m i c i l e  i s  t h e  law which 
governs ,  f o r  i n s t a n c e ,  h i s  c a p a c i t y  t o  marry and t h e  
d e v o l u t i o n  of  h i s  movable p r o p e r t y  i f  he d i e s  i n t e s t a t e .  F o r  
such purposes  everybody must have a domic i le  (and only  one) a t  
a l l  t i m e s ;  and a l t h o u g h  an a d u l t '  can d e c i d e  f o r  h imsel f  what 
h i s  domic i le  s h a l l  b e ,  and t a k e  a p p r o p r i a t e  s t e p s  t o  change 
h i s  d o m i c i l e ,  a young c h i l d  o b v i o u s l y  cannot .  The common law 
a c c o r d i n g l y  a s c r i b e s  t o  every  l e g i t i m a t e  c h i l d  a t  b i r t h  a 
domic i le  o f  o r i g i n  d e r i v e d  from t h a t  o f  h i s  f a t h e r ;  and t o  
every  i l l e g i t i m a t e  c h i l d ,  a domic i le  o f  o r i g i n  d e r i v e d  from 
h i s  mother .2  
independent  d o m i c i l e ,  h i s  domic i le  w i l l  f o l l o w  t h a t  o f  h i s  
f a t h e r  o r  mother ,  as t h e  case  may be .  If a l e g i t i m a t e  c h i l d ' s  

3 f a t h e r  d i e s  t h e  c h i l d ' s  d o m i c i l e  w i l l  t h e r e a f t e r  u s u a l l y  
f o l l o w  t h a t  of  h i s  mother;  and by r e c e n t  l e g i s l a t i o n  t h a t  

U n t i l  t h e  c h i l d  i s  o f  an age t o  have an 

1 A s  t h e  l a w  now s t a n d s ,  anyone aged 16  o r  o v e r  ( o r  m a r r i e d ) :  
Domicile and Matr imonial  Proceedings  Act 1973,  s . 3 .  

2 Udny v.  Udny (1869) L . R .  1 Sc. and Div. 4 4 1 ,  p e r  Lord 
Westbury L . C .  a t  p.457. 

3 This  w i l l  n o t  be s o  i f  t h e  mother changes h e r  domic i le  
f o r  no reason  o t h e r  than  t o  enhance h e r  chances o f  
succeeding  t o  t h e  c h i l d ' s  p r o p e r t y :  P o t i n g e r  v .  W i  htman 
(1817) 3 Mer. 67. 
change w i t h  t h a t  of  t h e  mother  i f  he i s  l e f t  behind  when 
t h e  mother goes abroad:  s e e  Re Beaumont [1893] 3 Ch. 490. 

The c h i l d ' s  domic i le  may a l s o  no: 
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p r i n c i p l e  has  been ex tended  t o  c a s e s  where t h e  p a r e n t s  a r e  
s e p a r a t e d  and t h e  c h i l d  l i v e s  w i t h  t h e  mother .  4 

8 . 3  I t  would c l e a r l y  be r i g h t ,  i f  t h e  d i s t i n c t i o n  between 
l e g i t i m a c y  and i l l e g i t i m a c y  were a b o l i s h e d ,  t h a t  t h e r e  should  
be a s i n g l e  s e t  o f  r u l e s  f o r  a s c e r t a i n i n g  t h e  domic i le  o f  
o r i g i n  (and any subsequent  dependent domic i le )  of  a c h i l d .  
I t  seems t o  us  t h a t  t h e r e  i s  an open choice  between 

(a)  apply ing  t o  a l l  c h i l d r e n  t h e  p r i n c i p l e s  
which now o p e r a t e  i n  r e l a t i o n  t o  
l e g i t i m a t e  c h i l d r e n ;  and 

(b) i n t r o d u c i n g  i n  r e l a t i o n  t o  a l l  c h i l d r e n  
a new r u l e ,  namely t h a t  a c h i l d ' s  
domic i le  s h o u l d  be governed by t h a t  of  
t h e  mother .  

8 . 4  I f  t h e  f i r s t  o p t i o n  i s  adopted t h e  p o s i t i o n  i n  te rms  
of  a c h i l d  born o u t  of  wedlock would,  we s u g g e s t ,  be a s  
f o l l o w s .  The c h i l d ' s  domic i le  of  o r i g i n  would i n  p r i n c i p l e  
be d e r i v e d  from h i s  f a t h e r ;  and t h e  c h i l d  would c o n t i n u e  t o  
have a domic i le  dependent on h i s  f a t h e r  i f  he remained w i t h  
h i s  f a t h e r  when h i s  p a r e n t s  s e p a r a t e d .  I f  p a t e r n i t y  were 
never  e s t a b l i s h e d ,  o r  i f  he n e v e r  had a home w i t h  h i s  f a t h e r ,  
h i s  domic i le  of  o r i g i n  would be d e r i v e d  from h i s  mother;  and 
i n  any event  h i s  domic i le  would fo l low t h a t  o f  h i s  mother i f  

4 Domicile and Matr imonial  Proceedings  A c t  1 9 7 3 ,  s.4. 
Sub-ss .  (1) and ( 2 )  p r o v i d e :  
"(1) Subsec t ion  ( 2 )  of  t h i s  s e c t i o n  s h a l l  have e f f e c t  
w i t h  r e s p e c t  t o  t h e  dependent domic i le  of  a c h i l d  as a t  
any t ime a f t e r  t h e  coming i n t o  f o r c e  o f  t h i s  s e c t i o n  
when h i s  f a t h e r  and mother a r e  a l i v e  but  l i v i n g  a p a r t .  
( 2 )  The c h i l d ' s  domic i le  as  a t  t h a t  t ime s h a l l  be t h a t  
of  h i s  mother i f  - 
(a)  he then  has  h i s  home w i t h  h e r  and has  no home w i t h  h i s  
f a t h e r ;  o r  
(b) he has  a t  any t ime had h e r  domic i le  by v i r t u e  of 
paragraph  (a)  above and h a s  n o t  s i n c e  had a home wi th  h i s  
f a t h e r  . " 
If t h e  s e c t i o n  a p p l i e s  s o  as t o  cause t h e  c h i l d  t o  have a 
domic i le  d i f f e r e n t  from t h a t  of  h i s  f a t h e r  he r e t a i n s  h i s  
new domic i le  on h i s  mother ' s  d e a t h  u n l e s s  he r e t u r n s  t o  
l i v e  w i t h  h i s  f a t h e r  (sub-s .  ( 3 ) ) .  
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5 he l i v e d  w i t h  h e r  a f t e r  h i s  p a r e n t s  had s e p a r a t e d .  

8 .5  The a l t e r n a t i v e  s o l u t i o n  i s  t h a t  eve ry  c h i l d ' s  
domic i l e  of  o r i g i n  would be t h a t  o f  h i s  mother;  t h e r e a f t e r  
h e r  domic i l e  would c o n t r o l  t h e  c h i l d ' s  domic i l e  o f  dependence. 
Th i s  s o l u t i o n  h a s  t h e  advantage of  a b s o l u t e  s i m p l i c i t y .  On 
t h e  o t h e r  hand, i t  may l e a d  t o  an i n c r e a s e  i n  t h e  number o f  
a r t i f i c i a l  domic i l e s  of  o r i g i n ,  f o r  t h e  mother may, f o r  
p e r s o n a l  o r  f i s c a l  r e a s o n s ,  have r e t a i n e d  h e r  pre-marr iage 
f o r e i g n  domic i l e  a l though  t h e  c h i l d  i s  brought  up i n  t h e  
coun t ry  o f  h i s  f a t h e r ' s  d o m i c i l e ;  and it  may enhance t h e  r i s k  
o f  a pe r son  be ing  h e l d  t o  be domic i l ed  i n  d i f f e r e n t  c o u n t r i e s  
i n  o u r  c o u r t s  and t h o s e  i n  o t h e r  j u r i s d i c t i o n s  which s h a r e  t h e  
common law concept  o f  domic i l e .  D e s p i t e  t h e s e  o b j e c t i o n s  we 
a r e  i n c l i n e d  t o  f avour  t h e  adop t ion  o f  t h i s  second and more 
r a d i c a l  a l t e r n a t i v e .  I f  i t  were adopted it  would seem 
d e s i r a b l e  t o  amend s e c t i o n  4 o f  t h e  Domicile and Matr imonial  
Proceedings Act 19736 t o  make it  o p e r a t e  s o  t h a t ,  where t h e  
p a r e n t s  a r e  s e p a r a t e d ,  t h e  c h i l d ' s  dependent domic i l e  would 

~ be governed by t h a t  o f  t h e  f a t h e r  i f  t h e  c h i l d  had h i s  home 

i 

~ , 
~ 

I 
! 

I 

w i t h  him and n o t  w i t h  t h e  mother .  S e c t i o n  4 a s  s o  amended 
, would a p p l y ,  a s  a t  p r e s e n t ,  o n l y  i n  t h o s e  c a s e s  where t h e  

j c h i l d  has  h i s  home s o l e l y  w i t h  t h e  p a r e n t  o t h e r  t h a n  t h e  one 
upon whose domic i l e  h i s  domic i l e  would normally be  dependent .  

5 There i s  a d i f f e r e n c e  of  o p i n i o n  between t e x t b o o k - w r i t e r s  
as t o  t h e  p r e s e n t  law where a l e g i t i m a t e  c h i l d  i s  born t o  
p a r e n t s  s e p a r a t e d  a t  t h e  d a t e  o f  h i s  b i r t h .  C h e s h i r e ' s  
P r i v a t e  I n t e r n a t i o n a l  Law, ( 9 t h  e d . )  p .  185 s u g g e s t s  t h a t  
t h e  c h i l d  a c q u i r e s  h i s  f a t h e r ' s  domic i l e  as h i s  domic i l e  
o f  o r i g i n ,  b i t  t h a t  by v i r t u e  of  s . 4 ( 2 )  o f  t h e  Domicile 
and Matr imonial  P roceed ings  A c t  1973 he immediately 
t h e r e a f t e r  a c q u i r e s  a domic i l e  o f  dependence on h i s  
mother ,  s i n c e  he has  h i s  home w i t h  h e r  and h a s  no home 
w i t h  h i s  f a t h e r .  P.M. Bromley, Famil L a w  ( 5 t h  ed . )  

i s  h i s  domic i l e  o f  dependence a t  b i r t h ,  s . 4 ( 2 )  o f  t h e  
Act opera,Zes t o  g i v e  t h e  c h i l d  h i s  m o t h e r ' s  domic i l e  as 
a domic i l e  o f  o r i g i n ,  r a t h e r  t h a n  merely as a domic i l e  
o f  dependence. L e g i s l a t i o n  w i l l  i n  any c a s e  be n e c e s s a r y  
t o  amend t h e  Domicile and Mat r imon ia l  Proceedings A c t  
1973, s i n c e  i t  does n o t  p u r p o r t  t o  d e a l  w i t h  t h e  c a s e  
where a c h i l d ' s  p a t e r n i t y  i s  n o t  e s t a b l i s h e d .  

p .10 ,  c o n s i d e r s  t h a t  s i n c e  a pe r son  & .  s o m i c i l e  of  o r i g i n  

I 6 See n . 4 ,  above. 
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Having "a home with"  a pe r son  seems t o  be  a somewhat u n c e r t a i n  
concep t ,  and i t  may a c c o r d i n g l y  n o t  be  a t  a l l  c lear  i n  some 
c a s e s  whether  t h e  s e p a r a t i o n  o f  t h e  p a r e n t s  h a s  a f f e c t e d  the 
c h i l d ' s  domic i l e .  The amendment o f  s e c t i o n  4 would a f f o r d  an 
o p p o r t u n i t y  t o  a t t empt  an improvement upon t h i s  s t a t u t o r y  
d e f i n i t i o n .  We would p a r t i c u l a r l y  welcome comments on the  
major  change i n  t h e  l a w  s u g g e s t e d  i n  t h i s  pa rag raph ,  b u t  w e  
would a l s o  be g l a d  t o  r e c e i v e  s u g g e s t i o n s  f o r  t h e  improvement 
of  s e c t i o n  4 o f  t h e  Domicile and Matr imonial  Proceedings A c t  
1973, which would appea r  t o  be  a m a t t e r  f o r  c o n s i d e r a t i o n  
whether  t h e  major  change were e f f e c t e d  o r  n o t .  

8.6 We now t u r n  t o  a n o t h e r  r e l a t e d  problem. A s  t h e  l a w  
s t a n d s ,  a c h i l d ' s  domic i l e  o f  o r i g i n  may p l a y  a p a r t  i n  
d e c i d i n g  whe the r ,  f o r  t h e  pu rposes  of  E n g l i s h  l a w ,  he  i s  
l e g i t i m a t e  o r  n o t .  This  i s  because E n g l i s h  l a w  a c c e p t s  as 
" l e g i t i m a t e "  n o t  on ly  a pe r son  who i s  born t o  p a r e n t s  who a r e  
v a l i d l y  m a r r i e d ,  b u t  a l s o  a pe r son  who i s  l e g i t i m a t e  ( o r  h a s  
been l e g i t i m a t e d )  acco rd ing  t o  t h e  l a w  o f  h i s  domic i l e  of 
o r i g i n .  The l a t t e r  limb g i v e s  r i s e  t o  d i f f i c u l t i e s  i n  cases  
where t h e  c h i l d ' s  p a r e n t s  have d i f f e r e n t  domic i l e s  because 
whether  t he  c h i l d  t a k e s  as  h i s  domic i l e  of  o r i g i n  t h e  domic i l e  
of  h i s  f a t h e r  o r  t h a t  o f  h i s  mother depends on h i s  l eg i t imacy .  
A c i r c u l a r  argument deve lops :  l e g i t i m a c y  depends on domic i l e  
which depends on l e g i t i m a c y . 7  
i s  n e c e s s a r y  t o  have r e s o r t  t o  a f o r e i g n  law f o r  t he  purpose 
of  de t e rmin ing  t h e  l e g i t i m a c y  ( o r  o the rwise )  o f  a pe r son  
a r e  r a r e ,  and might be e l i m i n a t e d  f o r  t h e  f u t u r e  by o u r  
p r e s e n t  p r o p o s a l s  under which t h e  s t a t u s  of  " l eg i t imacy"  
would n o  longe r  be r e l e v a n t .  But s h o u l d  it e v e r  be n e c e s s a r y  
t o  look  t o  t h e  domic i l e  o f  o r i g i n  i t  would p l a i n l y  s i m p l i f y  
m a t t e r s  i f  t h a t  domic i l e  were a s c e r t a i n a b l e  by r e f e r e n c e  t o  
one o r  o t h e r  o f  t h e  r u l e s  d i s c u s s e d  i n  t h e  p rev ious  
pa rag raphs  which ( s i n c e  t h e y  do n o t  c o n t a i n  any r e f e r e n c e  
t o  l e g i t i m a c y )  do n o t  i nvo lve  c i r c u l a r i t y  o f  argument. 

The occas ions  on which it 

7 This  problem i s  d i s c u s s e d  a t  some l e n g t h  i n  C h e s h i r e ' s  
P r i v a t e  I n t e r n a t i o n a l  Law ( 9 t h  ed . )  pp. 448-450 and 
Dicey and Morris  The C o n f l i c t  o f  Laws ( 9 t h  e d . )  pp. 
432-439. 
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8.7 For the  sake  of  completeness  t h e r e  a r e  two f u r t h e r  
~ p o i n t s  which we s h o u l d  mention. F i r s t ,  t h e  proposed change 

i n  t h e  law would have no e f f e c t  i n  c a s e s  i n  which E n g l i s h  law 
n e v e r  a l lowed l e g i t i m a c y  by t h e  law o f  a f o r e i g n  domic i le  t o  
govern the  outcome - namely, cases  r e l a t i n g  t o  t h e  s u c c e s s i o n  
t o  l a n d  i n  England ( o r  t i t l e s  o f  honour) where t h e  s u c c e s s o r  
t a k e s  as "he i r" .  H e i r s h i p  has  always been a m a t t e r  t o  b e  
determined by Engl i sh  domest ic  law a lone .  F u r t h e r ,  a l though 
we have s u g g e s t e d  t h a t  t h e  word " h e i r "  s h o u l d  no l o n g e r  be 
r e s t r i c t e d  t o  i t s  t r a d i t i o n a l  meaning, any f u t u r e  c r e a t i o n  of  
an e n t a i l  o r  t i t l e  of  honour could  by e x p r e s s  words r e s t r i c t  
the  c l a s s  of  persons  capable  o f  i n h e r i t a n c e  i n  t h e  
t r a d i t i o n a l  manner. 

8.8 Secondly,  E n g l i s h  judges would have t o  cont inue  t o  
determine i s s u e s  on t h e  b a s i s  o f  t h e  l e g i t i m a c y  ( o r  o therwise)  
o f  p a r t i e s  whenever cases  have t o  be dec ided  i n  accordance 
w i t h  some f o r e i g n  law which s t i l l  recognises  the  d i s t i n c t i o n .  
The s i t u a t i o n  may a r i s e  on a q u e s t i o n  r e l a t i n g  t o  t h e  
d e s t i n a t i o n  of  movable p r o p e r t y  i n  England forming p a r t  o f  t h e  

governed by t h e  law o f  t h e  d o m i c i l e ;  o r  i n  connec t ion  w i t h  
t h e  d e v o l u t i o n  o f  f o r e i g n  l a n d  forming p a r t  o f  the  e s t a t e  of 
an Englishman, a m a t t e r  governed by t h e  law o f  t h e  count ry  
where the  l a n d  i s .  The only  problem which might then a r i s e  
i s  where t h e  f o r e i g n  law i t s e l f  r e f e r s  the  q u e s t i o n  of  
l e g i t i m a c y  t o  E n g l i s h  law; a s ,  f o r  example,  where a t e s t a t o r  
d i e s  domic i led  i n  France l e a v i n g  movable p r o p e r t y  s i t u a t e  i n  
t h i s  count ry  t o  "my l e g i t i m a t e  c h i l d r e n "  and a c l a i m a n t  i s  
domici led h e r e .  French law would govern t h e  s u c c e s s i o n ,  b u t  
it may r e f e r  t h e  q u e s t i o n  o f  t h e  c l a i m a n t ' s  s t a t u s  t o  t h e  law 
o f  h i s  domic i le  ( t h a t  i s  t o  E n g l i s h  law).  The E n g l i s h  c o u r t s  
would then be  f a c e d  w i t h  t h e  problem of  d e c i d i n g ,  f o r  t h e  

~ 

I 
1 ' 
I 
1 e s t a t e  o f  a person  who has  d i e d  domic i led  abroad,  a m a t t e r  
1 ' 

8 Doe d. B i r t w h i s t l e  v.  V a r d i l l  (1835) 2 C 1 .  & F. 571; 
(1840) 7 C 1 .  & F. 895; s e e  a l s o  Re Goodman's T r u s t s  
(1881) 1 7  Ch.D. 266. 

10 1 



purposes  o f  a French s u c c e s s i o n ,  whether  the  c h i l d  i s  
" l e g i t i m a t e "  by E n g l i s h  law. However, a s i m i l a r  problem may 
a r i s e  whenever a f o r e i g n  law s e e k s  an answer t o  a q u e s t i o n  
which may be  meaningful  i n  t h e  c o n t e x t  of  t h e  f o r e i g n  law b u t  
i s  n o t  s o  i n  E n g l i s h  law. One s o l u t i o n  would b e  t o  provide  
by s t a t u t e  t h a t  i f  t h e  " leg i t imacy"  o f  any person  accord ing  
t o  E n g l i s h  law a r o s e  i n  a p p l y i n g  a f o r e i g n  law, t h e  Engl i sh  
answer s h o u l d  i n v a r i a b l y  be t h a t  he i s  l e g i t i m a t e .  
A l t e r n a t i v e l y  t h e  problem could  b e  l e f t  t o  j u d i c i a l  d e c i s i o n  
as and when i t  a r o s e ,  However t h e  s t a t u t o r y  s o l u t i o n  has  t h e  
advantage of  l a y i n g  down a c l e a r  and a s c e r t a i n a b l e  r u l e .  
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PART IX 

THE ESTABLISHMENT OF PATERNITY 

Introduction 

9.1 This part of the paper is essentially about evidence; 
though it also deals with procedure in that it discusses 
the questions: 

(i) 

(ii) 

(iii) 

should the issue of paternity be capable 
of being raised as an independent issue, 
and not simply as a preliminary issue in 
proceedings aimed at getting some other 
order? 

if s o ,  who should be entitled to seek a 
finding, o r  declaration, of paternity as 
such? 

should findings of paternity made in the 
course of determining some other question 
be made plain on the face of the order 
made by the court? and 

to what extent should the court be able to 
make express findings, o r  declarations, of 
E-paternity, as distinct from dismissing 
proceedings on the ground that the applicant 
had not proved his case? 

Blood tests 

9 . 2  A great deal of the law about establishing paternity 
has been influenced by the difficulty of doing so. This 
difficulty has been much reduced by the availability of blood 
test evidence. We considered this topic at length in our 
Report on Blood Tests and the Proof of Paternity in Civil 
Proceedings,' 

1 ' 
I which such evidence can be used. 

but it may be helpful if we outline the way in 

1 Law Com. No. 16 (1968). ~ 
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9.3 It has been known since the beginning of this 
century that human blood exhibits certain characteristics 
which can be classified into groups. These characteristics 
are transmitted from one generation to another in accordance 
with recognised principles of genetics. A comparison of the 
characteristics of a child's blood with that of his mother 
and a man may show that the man cannot be the father. It 
cannot show directly that he the father, but simply that 
he could be the father. A test may, however, indirectly 
establish paternity. If, for instance, it is known that at 
the material times the mother had had intercourse only with 
H (her husband) and X,' 
not X, X must be the father. Tests may also provide some 
evidence of paternity even if they do not exclude all 
possible fathers but one. They will show what blood group 
genes the child must have inherited from his father; it will 
then be possible to calculate the proportion of men in the 
population with the necessary combination of such genes. 
Hence, if the characteristics displayed by the child's blood 
are so uncommon 

and the blood test excludes H but 

3 

I 
- I  

I 
"that if they were not derived from the husband 
they could only have been derived from one man 
in a thousand then the result of the test would 
go a long way towards proving (in the sense of 
making it more probable than not) that the 
husband was in fact the father because it would 
be very unlikely that the wife had happened to 
commit adultery with the one man in a thousand 
who could have supplied this uncommon 
characteristic. And if it appeared that only one 
man in a hundred o r  one man in ten could have been 
the father, if the husband was not, that might 
go some way towards making it probable that the 
husband was the father. Such an inference might 
not be lightly drawn, but it should not be ruled 
out. 1'4 

2 See, e.g. Sinclair v. Rankin 1921 S.C. 933; Robertson 
v. llutchison 1935 S . C . 7 0 8 .  

3 In an extrcme case where uncommon blood characteristics 
arc present, the incidence of possible fathers could be 
as low as one in fifty million: Law Com. No. 16 (1968), 
para. 5. 

4 - S v. 5 ;  
Reid at p. 42. For  an a plication of the principles, 
s e e  T. ( 1 1 . 1 1 . )  v. T.(E.) 719711 1 W.L.R. 429. 

1 v. Official Solicitor [1972] A.C. 24, per Lor-d 
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9.4 
has power to direct the taking of blood tests in any civil 
proceedings, and it is the general practice to use them 
when paternity is in issue.6 The court cannot compel a 
person to submit himself to tests, but may draw adverse 
inferences from a refusal to do s o .  

Under the Family Law Reform Act 1969,5 the court 

7 

Evidence of primary fact and its consequences 

9.5 Primary evidence of paternity is to be sought in 
facts from which the inference of paternity can be drawn. 
It is a matter which cannot be directly proved. Any relevant 
fact may be adduced; but some types of evidence - blood 
tests, for example - are distinctly more reliable than others. 
Traditionally, one fact - that of a marriage between the 
mother and the alleged father subsisting at the date of the 
child's birth' - has been placed in a special position, in 
that it is by itself sufficient (though not conclusive) 
evidence of the husband's paternity of the child. We deal 
below with the question whether there is any other fact 
which should be so treated, such as a period of cohabitation. 

8 

10 

9.6 From the primary evidence as to paternity there will 
o r  may follow 

(a) the registration of a named man as the child's 
father in the register of births, o r  

(b) a finding by a court that a particular man 
i s  the father.. 

5 

6 

7 
8 

9 

10 

Part 111. 
Practice Direction (Paternity: Guardian Ad Litem) 
119751 1 W.L.R.81. 
See Family Law Reform Act 1969, s.23(1). 
Other scientific tests of an anthropological ( o r ,  to be 
more accurate, anthropometric/anthroposcopic) variety 
are available, but we understand that in practice they 
are little relied on, having regard to the accurate 
results now obtainable by blood testing. 
This is not a wholly accurate statement of the rule: 
see para. 9.9, below. 
See paras. 9.12 to 9.13., 
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Such registration, or such a finding, is itself prima facie 
evidence of paternity." 
have conclusive effect in subsequent proceedings, for the 
parties to the earlier proceedings in which the finding was 
made will be bound by it. An unmarried mother who succeeds 
in obtaining an order against a particular man for the 
maintenance of the child on the footing that he is the child's 
father will be estopped from subsequently denying his 
paternity if the man later seeks an order for custody. 

A court finding may indeed often 

9.7 There may also follow, on the strength of the primary 
evidence (supported perhaps by evidence provided by an entry 
in the births register or by a finding in other proceedings) a 
declaration of legitimacy, in proceedings under section 45 of 
the Matrimonial Causes Act 1973.l' 
section constitutes evidence and, unless obtained by fraud or 
collusion, or without notifying the persons required by 
rules of court to be notified, it is binding on "Her Majesty 
and all other persons whatsoever."13 
wide-reaching effect of such a declaration the procedure is 
somewhat elaborate and notice must be given to (among others) 
the Attorney-General. This provision, in so  far as it deals 
with declarations of legitimacy, will be rendered ineffective 
if legitimacy as such ceases to be a concept known to the 
law; and one question which arises is whether there need 
be a provision for a declaration of parentage with similar 
effect in its place. 

A decree under that 

Because of the 

14 

9.8 We now deal with a number of facts from which the 
court may presume or infer paternity. 

11 Civil Evidence Act 1968, s.12; Brierley v. Brierley,and 
Williams [1918] P.257. 

12 This section also enables declarations to be made in 
respect of other matters: legitimation, validity of 
marriage and nationality. 

13 Including the Committee for Privileges of the House of 
Lords: The Ampthill Peerage [1977] A.C. 547. 

14 We deal with this at paras. 9.32-9.34,below. 
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15 The marriage "presumption" 

9.9 Strictly speaking, this presumption (as it is 
generally called) relates not to the paternity of the 
child, but to his legitimacy; and it is referred to as 
such in section 26 of the Family Law Reform Act 1969. 
But the question of legitimacy necessarily involves that 
of paternity. A child born to a married woman, o r  within 
an acceptable period after the termination'' of her 
marriage, is taken to be the child of her husband ( o r ,  as 
the case may be, her late o r  ex-h~sband),'~ 
decree of judicial separation was in force at the date of 
conception.18 The existence of a separation agreement i s  
not by itself sufficient to rebut the presumption, although 
it would doubtless be easy enough for the husband to rebut 
it in such cases by giving direct evidence of non-access. 

unless a 

9.10 Until comparatively recently the existence of a 
marriage was held to raise a very strong presumption of the 
childls legitimacy (and so of  the husband's paternity), 
rebuttable only by proof to the contrary beyond reasonable 
doubt. Indeed, it was reinforced by a rule prohibiting 
husbands and wives from giving evidence that intercourse had 
not taken place between them if the effect of such evidence 
was to bastardise a child.'' This rule was abolished by 

15 The reason for putting the word "presumption" in inverted 

16 i.e. (where there has been a divorce) after decree 
commas appears in para. 9.10. 

absol;te, not decree nisi: Knowles v: Knowles [1962] 
P. 161. 

17 A child born within due time after the termination of a 
marriage and after the mother has remarried is taken to 
be the child of the first husband: Re Overbury, dec'd. 
[1955] Ch. 122. 

18 See _Ettenfield v. Ettenfield [1940] P.96. 
19 Russell v. Russell [1924] A.C. 687. 

107 



the Law Reform (Miscellaneous Provisions) Act 1949;" 
the weight of the presumption was reduced by the Family Law 
Reform Act 1969 which provides in section 26 that the 
presumption may be rebutted "by evidence which shows that 
it is more probable than not that that person is illegitimate 
o r  legitimate, as the case may be." The status of the 
"presumption" is now that of prima facie evidence only, like 
the evidence provided by the entry of a particular man's 
name as that of the father in the register of births. The 
paternity issue is, in the absence of other evidence, governed 
by the presumption, but "once evidence has been led it must be 
weighed without using the presumption as a make-weight in 
the scale for legitimacy."21 

and 

9.11 In our view the marriage presumption is a valuable 
one which should be preserved, after the abolition of 
illegitimacy, in the form of a presumption of paternity. 
However there is one point which needs to be added. At present 
there can by definition be no presumption of legitimacy arising 
out of a void marriage; but we think that it would be 
sensible for the law to provide that such a marriage should 
constitute prima facie evidence of paternity. The invalidity 
of the marriage does not cast doubt on the validity of the 
assumption that the parties' actual cohabitation is "as 
husband and wife", and it is accordingly perfectly proper to 
draw the same inference as to the paternity of any children 
as would be drawn if the marriage were valid. 

Other facts which might be treated in the same way as 
marriage 

9.12 In some Commonwealth jurisdictions - for example 
Tasmania, New South Wales and Ontario, but not New Zealand 
o r  Queensland - cohabitation is treated in the same way as 

20 Sect. 7 (1). 
21 Per Lord Reid in 5.v. 5; 

A.C.24, at p. 41. 
j.v. Official Solicitor [I9721 
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I marriage, as prima facie evidence of paternity. Needless to 
say, only cohabitation as defined by statute counts for this 
purpose, the definitions ranging from the arbitrary (for 
example twelve months, as in Tasmania) to the vague ("a 
relationship of some permanence", as in Ontario). We incline 
to the view that this complication should not be introduced 
into the law. The value of a "prima facie evidence rule" 
lies in its general applicability without further evidence. 
This condition is satisfied by the marriage presumption, 
because one starts with a fact about which there is no dispute 
(that a marriage ceremony has taken place) and then draws the 
natural inferences from that fact. But cohabitation ( o r ,  
rather, cohabitation "as husband and wife", for only such 
cohabitation can be relevant) is by no means self-proving, 
especially if there are further statutory definitions going 
to the durability of the relationship. It also seems to us 
that once any relevant cohabitation has been proved o r  
admitted, the natural inferences as to the paternity of 
children would, in the absence of other evidence to the 
contrary, invariably be drawn. The formal promotion of 
cohabitation into "prima facie evidence" of paternity, as a 
matter of law, adds virtually nothing. 

22 

9.13 We think that these considerations apply with even 
greater force to other classes of fact, such as the payment 
to the mother of money for the child's support. Such facts may, 
and often will, be relevant; but their probative value varies 
from case to case.23 

no other reasonable explanation for the man's act; and if 
Real weight attaches only if there is 

22 As is evident from the controversy over the application 
of the "cohabitation rule" by the Supplementary Benefits 
Commission. 

23 Under the present law the payment by a man of money f o r  
the support of a child removes the time limit f o r  
affiliation proceedings against him: and may well tell 
against him on the paternity issue. But we do not think 
that it is prima facie evidence in the sense that by 
proving it the mother transfers the burden of proof. 
This lies on her throughout. 
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there is no such explanation the tribunal of fact will draw 
the inference of paternity without further assistance from 
the law. A general proposition such as "the payment by a 
man of money for the support of a child is prima facie 
evidence of his paternity" is much too wide; but if it is 
narrowed to the point where it becomes likely to be true, 
it becomes a statement of the obvious and it would play no 
useful part in a statute. Accordingly we do not suggest that 
facts other than the ceremony of marriage should be formally 
recognised as affording prima facie evidence of paternity. 

Birth registration 

9.14 Entry in the register of births of the name of a 
particular man as the child's father is, as we have said 
earlier,24 recognised as prima facie evidence of that fact 
and so transfers the burden of proof to any party disputing 
it.'' It is important to bear in mind that registration is 
essentially an administrative, and not a judicial, function, 
and that the registrar can accordingly act only on the basis 
of unchallenged evidence of paternity. We understand that 
on the registration of a birth the informant is asked to 
state the name of the child's father: the answer to that 
question is accepted unless it appears from the form of the 
answer itself o r  from the answers to other questions that the 
man named is not the mother's husband. If the informant 
cannot o r  will not state who the father is, the part of the 
register relating to the father will be left blank. It will 
also be left blank if the man i s  not the mother's husband, 
unless the registration o r  re-registrationZ6 is made at the 
joint request of the mother and the man in question, o r  the 

24 See para. 9.6, above. 

25 A birth certificate is simply a certified copy of the 
entries in the register. Only the "long form'' of 
certificate will in.fact disclose parentage. 

26 If no entry relating to the father i s  made when the birth 
is first registered, it can be made later (when the 
necessary evidence is available) by re-registration: see 
s.lOA of the Births and Deaths Registration Act 1953, 
added by s.93(2) of the Children Act 1975. 
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mother declares that the man is the father and produces a 
statutory declaration made by him admitting his paternity. 
The birth registration system has therefore a built-in 
procedure for acknowledging paternity in cases where no 
presumption can be derived from the mother's married status; 
and, as we have already said,28 this opportunity to register 
the father's name is taken in over half of all the cases in 
which illegitimate births are registered. Under the same 
provision a mother is entitled to require that a man's name 
be entered in the births register as the child's father if 
she produces an affiliation order made against him. The 
birth registration system thus permits a mother to insist on 
such an entry even against the man's will, and even if he 
disputes paternity. 

4 2 7  

9.15 It has been suggested that the registrar should not 
enter the name of a married mother's husband as that of the 
father without some confirmatory evidence ("ar at least a 
statement of acquiescence) on his part: in other words, that 
the procedure should be similar whether the mother is married 
o r  not." 
have the effect of removing some procedural distinctions 
between the two cases, we suggest that it would be both wrong 
in principle and unhelpful in practice to follow this line 
here. 
of the marriage presumption. For  ordinary purposes themain 
function of this presumption is that it authorises the entry of the 
husband's name in the birth register; and the resulting birth 
certificate is what everybody l o o k s  to. In practice, the 
usefulness of the presumption is largely exhausted once its 
effect has become reflected in the birth certificate. If the 

Although the reform advocated in this paper would 

In the first place it would seem to deny the validity 

27 Births and Deaths Registration Act 1953, s.10, as amended 
by the Children Act 1975, s.93(1). 

2 8  Para. 3.3, above. 

29 See, e.g., J. Levin: "Abolishing Illegitimacy" (1977) 
(National Council for One-Parent Families). 
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presumption is to be regarded as providing inadequate 
evidence for birth registration purposes its force has 
effectively gone. Indeed, it seems to us that a rule 
requiring the husband's agreement to his name being entered 
in the register is, in principle, inconsistent with the 
retention of the marriage presumption, for it is clear that 
no useful purpose would be served by leaving the register 
neutral as to paternity if the fact of marriage still provides 
prima facie e~idence.~' Registration neither adds to nor 
subtracts from the presumption, and the register should be 
consistent with it, unless and until the presumption has been 
rebutted. Requiring the husband's express agreement would, 
moreo-;er, often add significantly to the paperwork connected 
with birth registrations; and it would give rise to 
difficulties if the husband were abroad ( o r  otherwise unable 
to take part in the application) throughout the six weeks 
within which the birth has t o  be registered. 

9.16 lie now turn to consider briefly the relationship 
between the births register and court orders. Although 
originally the register was simply a record of the information 
provided at the date of registration by the appropriate 
informant, it seems to us that it ought to be readily 
amendable in order to reflect subsequent substantive decisions 
of the court. 
legislation provides for such amendment by re-registration 
(on the mother's application) following the making of an 
affiliation order, and there should be no difficulty in 
applying the same principle in future to maintenance orders 
obtained under the Guardianship of Minors Acts. NO 
corresponding procedure, however, appears to be available at 
present to enable a father to have his name entered on the 

As we have already seen,31 the existing 

30 It is worth observing that if the husband entertains 
doubts as to his paternity it is not sufficient for him 
simply to refuse to cooperate in the registration of the 
birth if he wishes to avoid all liability for the child, 
since if he treats the child as a "child of the family" 
hc will generally be liable for its maintenance. 

31 See para. 9.14, above. 
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register without the mother's co-operation on the strength 
of, for example, a custody o r  access order in his favour 
made under section 9C1) of the Guardianship of Minors Act 
1971. 

9.17 The existing law thus discriminates against fathers. 
Even if an affiliation order has been made ( o r  an order 
giving him custody o r  access under section 9(1) of the 
Guardianship of Minors Act 1971) the father of an illegitimate 
child can never have his paternity recorded without the 
agreement of the mother (and in certain cases the child), 
although, as we have explained,33 
the father's paternity being recorded. We do not believe that 
such discrimination is justifiable in principle. 

32 

the mother can insist on 

9.18 The following proposition now emerges. F o r  birth 
registration purposes the registrar should be entitled to 
accept a paternity statement from either parent without 
the explicit consent of the other parent - 

(i) where the registration reflects the 
application of the presumption of paternity 

. based on marriage; o r  

(ii) where pate-rnity has been established by a 
court order. 

This would constitute a change in the law only to the extent 
that it would allow a father to insist on his fatherhood 
appearing on the register (if necessary, by re-registration), 
where he has either obtained a declaration of parentage under 
the procedure dealt with below,34 o r  where an order giving 

32 Children Act 1975, s.93(1). 
33 See para. 9.14, above. 
34 Paras. 9.31 to 9.43, below. 
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him custody o r  access, o r  ordering him to pay maintenance, 
has been made. 

9.19 We are aware that some will think it inappropriate 
to allow a father who has no real link with the child to 
insist on his paternity being recorded, and our  tentative 
view is that there may indeed be cases where it would be 
inconsistent with the child's welfare to allow such 
registration (as, f o r  instance, where the child has been 
conceived as a result of rape on the mother). The proposal 
made above is therefore intended indirectly to ensure that 
a father with a wholly unmeritorious case will not be able 
to compel registration. A successful applicant would either 
have an actual link with the child by court order, o r  he 
would have demonstrated to the court that it was appropriate 

35 to make a declaration of parentage on his application. 
It is not suggested that any man merely claiming to be the 
father should be entitled to use the register as a method 
of unilateral recognition of paternity:36 
wrong that the mother should be entitled to resist the entry 
of the name of the father unilaterally in cases where his 
paternity has been formally established. Once the court has 
made its order, the substance of the matter will have been 
settled, and it seems unsatisfactory that the child's birth 
certificate should thereafter be defective. 

but it seems to us 

9.20 We would particularly welcome views on whether o r  
not this is the right approach to registration of paternity. 
Some mothers may be deterred from applying for maintenance 

for the child if an indirect consequence is that the father 

~ ~~ 

35 See paras. 9.32 to 9.45 below, where such declarations 

36 We agree with the view expressed by O.M. Stone in 
Family Law (1977) p.19 that a putative father should 
not be entitled to be registered as the father simply 
because he has formally recognised the child, thereby 
obtaining parental rights through the register. But 
the situation is quite different where such rlghts are 
derived from a court order. 

are considered. 
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may then compel registration of his paternity. However, in 
an appropriate case the Supplementary Benefits Commission 
o r  a local authority would be able to take proceedings in 
her place. It seems to us that if a man is obliged to 
accept the financial obligations of paternity it is reasonable 
that he should be entitled,if he wishes, to have the fact 
of his fatherhood recorded. 

9.21 We would add that the abolition of illegitimacy and 
the consequent disappearance of the concept of legitimation 
would mean that the subsequent marriage of a child's parents 
would have no effect on the child's status. In such 
circumstances it is perhaps debatable whether any useful 
purpose would be served by retaining except for transitional 
cases the existing re-registration procedure .37 
such re-registra+ion does allow the child's birth certificate 
to give the impression that he was born within marriage, and 
since this may he in accordance with the parties' wishes, our  
provisional conclusion is that the procedure should continue 
to be available, but that it should no longer be compulsory 
(as it is at present.) 

However, 

9.22 There is one further point to be made before leaving 
this topic. Although, as we have seen, the register of births 
at present performs the useful purpose of providing prima facie 
evidence of paternity in the majority of cases, it can be 
argued that this is not the essential function of such a 
register, which is to record that a particular individual 
has been born at a particular place on a specified date. 
Naming the mother suffices effectively to identify the child, 
and there will normally be no dispute about her identity. 

36 

37 Births and Deaths Registration Act 1953, s.14. 

38 In practice, infornation given at the time a birth is 
registered is essential for the compilation of 
demographic statistics and forecasts. Information aboutboth 
parents, which is necessary for these purposes, can still 
be obtained by suitable amendments to the Population 
(Statistics) Act 1960, which would in any event needs 
amendment on the basis of o u r  proposals to remove the 
distinction between legitimate and illegitimate children. 
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... .I 

But is there a need to name the father? Not to do so would 
greatly simplify the law relating to birth registration and 
would eliminate many of the difficulties which we shall 
discuss in Part X in connection with children conceived by 
A.I.D. It would also make the register more reliable, if 
less ambitious. Nevertheless, we consider that such an 
approach to the registration system would cause inconvenience 
and practical problems. It is, we understand, often 
necessary for a person to proiride documentary evidence about 
his parentage, and in practice a birth certificate in the 
long form now used is normally sufficient. If the birth 
certificate did not give any information about paternity, 
a child born in marriage would have to produce his mother's 
marriage certificate and evidence that the marriage was 
subsisting at the date of his birth ( o r ,  if that was not so, 
at the probable date of his conception) as well as his birth 
certificate. That difficulty could perhaps be avoided by 
providing that, although the entry in the register would not 
state explicitiy who the father was, it would show the 
mother's marital status; and that if she was at a material 
time a married woman her husband would be named as such. 
The paternity of the child would be left to be inferred from 
an application of the marriage presumption. But on that 
footing the birth certificate would be deceptive if the 
presumption were rebutted by a court finding, because such a 
finding would not falsify the statement in the register that 
the husband was married to the mother; thus no amendment of 
the register ( o r  of the birth certificate based on it) could 
properly be made. 
mother there would be worse than inconvenience, since there 
would be no means whereby the father could, by registration, 
record his paternity. It therefore seems probable that oile 
result of removing paternity from the birth register would be 
a demand for some other form of register to replace the 
facility which had been lost. 
any change in the law on this point. 

In the case of a child born to an unmarried 

Accordingly we do not,propose 
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Formal methods of acknowiedging paternity 
other than by court order 

9.23 A considerable number of other jurisdictions, 
including New Zealand, most of the Australian states, 
Ontario, parts of the United States, and many civil law 
countries, have provided for acknowledgement of paternity 
otherwise than through the register of births. In New 
Zealand, for instance, an instrument of acknowledgement 
executed by the father and mother either as a deed o r  in 
the presence of a solicitor constitutes prima facie evidence 
of pater nit^.^' 
Registrar Genera?. . 

Such an instrument may be filed with the 
40 

9.24 We entirely agree that voluntary acceptance of 
paternal responsibilities is to be encouraged, but we suggest 
that the formal adoption of any such procedures here, by 
legislation, would be superfluous. The best solution, we 
think, would be to ensure that our registration system is 
sufficiently flexible to enable the evidence of paternity 
to be derived from the register. It would clearly not be 
helpful if the register and other instruments recognised 
by statute told different stories. An instrument recording 
an agreement between parties as to a child's paternity would 
still have evidential value; but in o u r  view it should not be 
given any special status. 

Court orders 

9.25 
by a court is also at least prima facie evidence of that fact. 
This topic raises two distinct issues. First, the distinction 

As we have already stated4' a finding of paternity 

39 Status of Children Act 1969 (N.Z.), s . 8 ( 2 ) .  

40 ibid., s. g(1). 
I 41 See para. 9.6, above. 
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between cases in which the finding is incidental to the relief 
sought and cases in which it is itself the only object of 
the litigati~n.~' 
only the parties to the litigation (which we will call 
'findings in personam'), and cases in which the finding 
binds all the world ('findings in rem'). However, these 
distinctions do not overlap for incidental findings always 
operate in personam, whereas in those cases in which the 
finding is the object of the litigation the finding will appear 
in the court's order in the form of a declaration which for 
all practical purposes operates in rem. 

Secondly, cases in which the finding binds 

9.26 The paternity o f  a child may be an incidental issue 
in a wide range of applications to the court. In particular 
we may instance proceedings for a financial order for the 
child's maintenance (whether the mother is married or not 
and, if she is married, whether in the course of proceedings 
for the dissolution of marriage o r  not); proceedings by a man 
for custody of or access to a child; proceedings to determine 
whether o r  not a particular man's consent to some step is 
required; and proceedings to determine rights of succession. 
All these are instances of proceedings in relation to which 
the substantive law has been discussed earlier in this paper. 

9.27 The relevant finding in such cases will be arrived 
at by the court on the strength of the evidence (some of 
which may canstitute prima facie evidence affecting the 
burden of proof) and we have no proposals to make in respect 
of this. But there is a point to be made in respect of the 
form of the court's subsequent order. In the discussion of 
birth registration, we have already suggested43 that the 
register should be readily amendable in order to reflect 

~ ~~ 

42 Strictly speaking, the object of the litigation at 
present is a finding of legitimacy, rather than paternity, 
but for the present purposes this is a distinction without 
a difference. 

43 Para. 9.16, above. 
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subsequent substantive decisions of the court. Our suggestion 
is that whenever a maintenance, custody, access o r  other 
similar order is made in proceedings in which the paternity 
of the child has been found o r  admitted, such finding o r  
admission should, if either of the parties s o  wishes,44 appear 
on the face of the order. An affiliation order is at present 
an order which states on its face the finding of paternity 
and this fact may account for its acceptability for 
registration purposes. If the practice of using court orders 
as the basis for registration is to be extended, as we suggest 
it should be, it would be more satisfactory to have the 
finding of paternity, on which the registrar is to be asked 
to act, set out in terms on the face of the order than to 
expect the registrar to infer it simply from the grant of the 
relief sought. 

9.28 It should be repeated here that an incidental finding 
of paternity would only be recorded in the manner indicated 
above where the court goes on to make an order for maintenance, 
custody, access o r  the like. For example, if a man applies 
to the court for access to a child, and an order i s  refused 
on the merits despite the court being satisfied that he is 
the child’s father, his application should simply be dismissed. 
It is only the existence of immediate rights o r  obligations 
in relation to a child4’ which would justify the proposition 
that an application to the registrar of births may be made 
unilaterally. Furthermore, any reference to a finding of 
paternity in a case where no substantive order is made would 
be tantamount to the making of a declaration of paternity, 
and (as we argue later)46 we do not think that persons other 
than the child in question should have unrestricted access 
to the courts for such a purpose. 

44 In many cases no party would be interested in making the 
request, paternity not being in issue at all and there 
being no question of the birth register being in any way 
defective. 

45 Or the obtaining of a declaration of parentage: see 
paras. 9.32 to 9.45, below. 

46 Para. 9.40, below. 
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9.29 Discussion of the circumstances in which it would 
be proper to record an incidental finding of paternity leads 
to an associated question, namely whether, and if so in what 
circumstances, a decision favourable to a male respondent 
should be treated as an express finding of non-paternity, 
entitling him to an order containing a declaration to that 
effect. Such an order would seldom serve as a basis for an 
application to amend the "father" entry in the register of 
births, because in these circumstances the only possible 
amendment would be by way of deletion, and in the ordinary 
case there would be no existing entry to delete. Sut this 
might not always be so: a man may successfully resist an 
application for a maintenance order notwithstanding that he 
is named in the register as the child's father. 

9.30 Our provisional view is that successful resistance 
to a claim for maintenance should not normally entitle a man 
to an order of the court declaring him not to be the father 
of the child in question. This is primarily because the ground 
on which he succeeded may not be conclusive as to that point: 
the claim may have failed simply because the mother's evidence 
fell short of satisfying the court that the man was the child's 
father. It is true in some cases that the man may have 
succeeded not because the mother's evidence was too weak but 
because the evidence he tendered in his own defence was 
particularly strong - an invincible alibi, for example, or the 
conclusive result of a blood test. It might be thought that 
in such cases a declaration of non-paternity would be appropriat 
Nevertheless we incline to the view that even in such a case 
thc court should, as at present, merely dismiss the application. 
If the right to a declaration of non-paternity did not attach 
to cvcry case in which the mother's application failed it would 
11c necessary for the court to evaluate the evidence on each 
sidc and to assign a particular reason for its decision in 
evcry case. Somctimcs this might be easy, but often it would 
not. h'c do not think that the court (which would usually be 
thc mngistratcs' court) should bc expected to decide whether 
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o r  not, on its evaluation of the evidence, a declaration of 
non-paternity could properly be made. We would add that if the 
man's evidence were conclusive there would, in practice, be 
no real risk of his having to face a renewed application. 

9.31 We do however suggest that the court should, 
exceptionally, have jurisdiction to make a declaration of 
non-paternity in favour of a man who has successfully overturned 
a presumption of paternity based either on marriage o r  on his 
being registered as the father of the child.47 
the result would necessarily mean that the court had made a 
positive finding of non-paternity, notwithstanding the 
presumption to the contrary. Where this exception applies the 
man's name would almost invariably have been entered on the 
births register, and it is our view that, following such a 
court decision, steps should be taken to delete that entry. 
A declaration of non-paternity should suffice to authorise 
amendment of the register. 

In such a case 

Declarations of Parentage 

9.32 We turn now to the other type of court order which 
is obtained in proceedings in which no relief is sought beyond 
a declaration establishing parentage .48 
relevant procedure is that under section 4 5  of the Matrimonial 
Causes Act 1973, which takes the form of an application for a 
declaration of legitimacy. Since we are envisaging the abolition 
of that status, section 45 would no longer be sufficient, and 

At present the only 

47 

48 

By far the most common case would be that where the 
respondent is the mother's husband - as in T.(H.H 
m r a p h i c  Evidence) [ 1 9 7 2 ]  1 W.L.R.-1335. But it could 
happen that a man who had initially accepted paternity of 
an unmarried woman's child (and who had accordingly joined 
in the registration of the child's birth) might subsequently 
discover that the was not the father. 

[1971] 1 W.L.R. 429; and g .  v. C .  a n d  Ytimacy: 

Such an order should give rise to no difficulties in 
relation to rectification of the births register, since 
it would specifically state the relevant facts as found 
by the court. 
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consideration would have to be given to two issues previously 
raised in a different context, in our  Working Paper 
Declarations in Family Matters: 49 

(i) Should it be possible, without applying for 
any other remedy, to obtain a declaration 
as to the’parentage of a child? 

(ii) If s o ,  should that declaration operate in 
rem o r  only in personam? 

9.33 We think that there is a strong case for introducing 
a procedure for obtaining a declaration of parentage. There 
may be cases where it is important to establish parentage, 
but inappropriate to apply for any other relief, such as 
maintenance, custody o r  access under the Guardianship of 
Minors Acts o r  otherwise. We have two particular instances in 
mind. First, future entitlement to property may turn on the 
issue. It is, we think, insufficient to say that the question 
could always be determined at the date of distribution, since 
by then the best evidence may no longer be available. It has 
to be remembered that blood test evidence is most satisfactory 
only when the child, his mother, and all likely fathers can 
be tested. Hence the sooner a test is carried out the better, 
in order to minimise the risk of the evidence becoming 
unobtainable by reason of the death o r  disappearance of 
relevant persons. In any event, questions of parentage cannot 
in all cases be determined solely by blood testing, and it may 
be important to have those concerned available to give evidence 
Secondly the child, o r  indeed those claiming to be his parents, 
may think it emotionally important to have the issue judicially 
determined. The right to know the facts about one’s origins 

49 Working Paper No. 48 (1973). That working paper deals 
with a wide range of declarations in family matters. 
As we said in our 13th Annual Report (Law Com. NO. 92, 
(1978), para. 2.27) we have resumed work on these topics, 
and hope to publish our  report thereon at the same time 
as our  report on illegitimacy. 
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is increasingly recognised, and it would be unsatisfactory 
if the law provided only artificial means (such as an 
api>lication for a nominal award of maintenance) for doing so. 

Thirdly, there may be cases in which a declaration of parentage 
by an English court will be of use in proceedings in a foreign 
court, for example to assert a right of  succession. 

9.34 Some commentators on our Working Paper Declarations 
in Family Matters” were opposed to giving the court a power 
to declare parentage, on the ground either (a) that it was 
not necessary to do s o ,  since the question of paternity could 
be determined as and when a dispute arose, o r  (b) that it 
was undesirable that such declarations should operate in rem. 
Those comments, however, were based on the supposition that 
declarations of legitimacy would still be available. If, as 
is a necessary consequence of abolishing the distinction 
between legitimate and illegitimate children, declarations of 
legitimacy were no longer available” an existing procedure 
for determining parentage would cease to exist. We therefore 
consider if declarations o f  legitimacy cease to be available, 
that there would be a strong case f o r  retaining some procedure 
for the declaration of parentage, but we would again welcome 
comments. 

9.35 If it is agreed that the court should have power to 
grant declarations as to paternity, the next auestion is 
whether these should operate in rem (that is, bind everyone, 
whether o r  not they know of the proceedings) o r  merely in 
personam (in which case the declaration only binds the parties 
to the suit and those claiming through them). 

50 Cf. the right conferred on an adopted child to 
ascertain the facts about his original birth 
registration: Children Act 1975, s . 2 6 .  

51 Working Paper No. 48 (1973). 

52 Except perhaps in respect of existing dispositions of 
property, and succession to titles of honour. 
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9.36 Before we turn to the substance of this issue we 
should point out that under the existing law a declaration 
of legitimacy made under section 45 of the Matrimonial 
Causes Act 197353 is not technically in rem, since that 
section provides that such a declaration should not 
"prejudice" any person unless that person had notice of the 
application ( o r  claims through a person who had such notice) 
o r  where the declaration itself j.s obtained by "fraud o r  
collusion". Subject to those exceptions, however, the 
declaration is "binding on Her Majesty and all other persons 
whats~ever."~~ In practice; it has much the same effect as a 
declaration in rem, since care is taken that all persons 
whose interests could be affected are before the court, 
whilst the exception of "fraud o r  collusion" is of limited 
significance. 

55  

56 

9.37 In our  Working Paper Declarations in Family Matters 
we suggested that declarations should operate in rem in the 
fullest sense, that is, they should bind all persons, whether 
o r  not they had notice of the proceedings and whether o r  not 
the declaration had been obtained by fraud o r  collusion. We 
suggested that procedural safeguards and jurisdictional 

53 There is some difference of opinion as to whether 
declarations made under R.S.C. 0.15, r . 1 6  operate 
in rem or not. but the view that they do so is SUDDOrted 
by Kunstler v: Kunstler [1969] 1 W.L:R. 1506, 1 5 0 5 - B - C ;  
declarations o f  legitimacy cannot however be made 
under that procedure: Knowles v. Q [ 1 9 5 1 ]  P.54; 
Aldrich v .  & [1968]p.281. 

54 Matrimonial Causes Act 1973, s.45(5). 

55 j i . ,  s.45(6), (7); Natrimonial Causes Rules 1977 
(S.I.1977 No. 344) r.110; C.C.R. 0.39. 

56 The Ampthill Peerage [1977] A.C. 547. 
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criteria should be framed accordingly. 57 
that unless the declaration was in rem it would largely fail 
in its purpose; one might as well deny the possibility of 
obtaining a declaration and allow the question to be determined, 
if and when it became relevant, in an action in personam. 
We said that the purpose of a declaration regarding status 
was to still doubts once and for all. 

We also suggested 

9.38 Since there would be other procedures available to 
resolve issues of parentage when they arose for determination, 
for example on the distribution of  an estate, it seems 
questionable whether there is any case for allowing the 
proposed special procedure f o r  determining parentage to be 
invoked when its effect would be to bind only the parties 
to the action (and there would, indeed, be some difficulty 
in deciding who should be the necessary parties to such an 
action). On the other hand, if the declaration operated in 
rem, the matter would be concluded for all time, even though 
it may subsequently have become clear beyond doubt that it 
was incorrect. Is there any sufficient reason to accept such 
a result? On balance, we tentatively favour the compromise 
now found in section 4 5 ( 5 )  of the Matrimonial Causes Act 
1973 under which a declaration5' is binding on everyone except 
those who have not been made a party to, o r  given notice of, 
the proceedings. We therefore suggest that the proposed 
declaration of parentage should operate in this way, but we 
would particularly welcome views on this topic. 

57 Working Paper No. 48, para. 37. We also pointed out 
that decrees of divorce and nullity operate in rem 
and that it would be anomalous and inconvenient if a 
distinction were drawn between two types of declaration 
both of which determine the status of a marriage. 
If a declaration that a marriage was void operates in 
rem, s o ,  surely, should a declaration that it was valid. 
We do not, however, think this argument is relevant in 
the present context, since paternity is an issue of  
fact, not of status. 

58 Unless obtained by fraud o r  collusion. 
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Declarations of Parentage - subsidiary issues 
9 . 3 9  If it is accepted that there should be power for 
the court to grant a declaration of parentage, a number of 
subsidiary issues have to be resolved: 

Who should be able to apply for such a 
declaration? 

Should the relief be available as of right 
o r  only if the court, in the exercise of 
its discretion, thinks fit? 

What should be the rules governing the 
English court's jurisdiction to hear such 
applications, and which courts should have 
j ur i sdic ti on? 

Are any special procedural rules necessary? 

(a) Who should be eligible to apply? 

9.40 It is clear that a child should be able to obtain a 
declaration that a named p.erson is his father ( o r  mother). 
Should the alleged parent, o r  any other person, be able to 
obtain a declaration o f  parentage? We think that there are 
cases in which it would be right to allow such applications. 
First, those claiming to be parents may have a proprietary o r  
emotional claim to have the matter resolved just as much as 
the child himself. Secondly, a grandparent o r  other person 
may think it important in the child's interest that the matter 
be cleared up, even though the child's mother, for example, 
is unwilling to permit it. However, we have to accept that 
applications by parents and others might not be in the child's 
interests - for instance, where there is real doubt about 

parentage which the court is unlikely to be able to resolve, 
and the trial of the issue could only disturb a settled 
relationship. Hence we suggest that, in addition to the child, 
any other person should be able to seek a declaration that the 
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child is the child of a named person o r  personsif, but o n l y  
if, he can satisfy the court that it is appropriate, having 
regard to the welfare of the child, that the issue be tried. 

(b) Relief as of right? 

9.41 We think that the child, once he comes of age, should 
be entitled in principle to a declaration as of right, since 
he can determine whether it is in his interests to seek it. 
If, however, at the date of  the application the child is a 
minor the application would have to be made by his next friend. 
We suggest that in such cases the court should decide as a 
preliminary point whether the application is in the child's 
interest, t o  meet the risk that the next friend may not have 
impartially and dispassionately considered this question. 
Such a preliminary procedure should also be used for 
applications by persons other than the child, as mentioned 
in the previous paragraph, such as a man claiming to be the 
father. If on such an application the court decided that the 
making of the application was in the child's interests, the 
hearing should proceed, and if parentage were established the 
appropriate order would be made. The court would not have a 
discretion at that stage to withhold relief. 

(c) Jurisdiction 

9.42 Two matters in relation to jurisdiction to hear 
applications for parentage declarations would need to be decided. 
First, what should be the rules governing the question whether 
an applicant's connection with this country is sufficiently 
close to justify his being allowed to apply for a declaration 
in our courts? Secondly, given that the applicant can establish 
such a connection, which of the English courts (High Court, 
county court o r  magistrates' court) should exercise 
j ur i sd i c t ion? 

I 
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9.43 In relation to the iirst question, we consider that 
there are strong arguments for adopting somewhat restrictive 
rules in cases where status is in issue. F o r  example, if 
the English courts decide cases where the applicant's 
connection with this country is only tenuous, it is probable 
that the courts in other countries would refuse to recognise 
the decision and might then arrive at a different result. 
In consequence a man might, for example, be held to be married 
in one country and yet held not io be so in another. The 
procedure which we envisage for determining paternity is not, 
technically, a procedure for determining status, but for many 
purposes it would nevertheless have a similar effect. In 
Norking Paper No. 48 on Declarations in Family Matters we 
suggested that the court should have jurisdiction to make 
declarations in cases where the applicant was either domiciled 
in England and Wales at the date of the application or had 
been habitually resident there throughout the period of one 
year ending with that date. This test seems to us in principle 
to be satisfactory for defining applicants whose connection 
with this country is sufficiently close to justify their 
having access to the courts, and we therefore provisionally 
propose that these should be the conditions which an applicant 
€or a declaration of parentage should have to satisfy if the 
Cnglish courts are to have jurisdiction. Comments are 
invited. 

9.44 I\'e also have to deal with the question which of the 
different courts in this country should be empowered to hear 
such cases. Ke consider that the High Court and county court, 
but not the magistrates' court, should have jurisdiction. 
Our reason €or excluding magistrates' courts is that those 
courts lack the proccdural machinery necessary to determine 
who should be made parties to the application. 
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I Cd) ProLedural rules 

1 9.45 Similar procedural safeguards will be required in 
relation to declarations of parentage as in relation to 
other declarations in family matters and we shall consider 
this matter when we publish our reports on both topics. 59 

Two special features of paternity proceedings 

9.46 To conclude this part of the paper we discuss two 
special features of existing affiliation law and consider 
whether they should be reproduced if (as we have suggested) 
applications by mothers for maintenance of their children 
born out of wedlock come to be dealt with under section 9 
of the Guardianship of Minors Act 1971. , 

1 9.47 Corroboration. Under the present law, if the mother 
gives evidence herself in affiliation proceedings, her 
evidence has to be corroborated "in some material particular 
by other evidence to the court's satisfaction."60 In the ! nature of things the corroborative evidence is likely to be 

I somewhat indirect, unless it is extracted from the respondent 
I under cross-examination - for which reason respondents often 

decline to give evidence at all, relying on the mother's 
1 inability to produce any other evidence likely to satisfy the 

magistrates. The introduction of a formal requirement of 
corroboration into the guardianship legislation would mean 
that in all cases where paternity is at issue under the 
Guardianship of Minors Acts (including those heard in the 

59 In the Appendix to Working Paper No. 48 on Declarations 
in Family Matters we indicated the type of safeguards 
likely to be required. 

60 Affiliation Proceedings Act 1957, s.4(1) as amended. 
The mother will not normally be able to avoid giving 
evidence herself, if she is to succeed, unless paternity 
is not in dispute and the issue relates to quantum only. 
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High Court and county court) corroboration would be mandatory. 
There are three reasons why we do not at present favour a 
formal requirement of corroboration. First, such a 
requirement can easily lead to a waste of time and money. 
Under the affiliation procedure, if the mother fails for lack 
of corroboration in the first instance, she is entitled to 
try again with better evidence: the first hearing is treated 
as having ended by her being non-suited, and the res judicata 
rule accordingly does not apply.61 Secondly, we do not think 
that a formal requirement is necessary in order t o  avoid 
injustice. A court will be aware of the risks attached to 
the acceptance of uncorroborated evidence, and this will 
affect the weight of evidence which is in practice required 
to discharge the burden of proof. Although civil cases are 
proved by preponderance of probability, the degree of 
probability depends on the subject matter,62 and we would 
expect courts to require paternity to be convincingly 
established. Thirdly, the formal requirement of corroboration 
may well have been justified in former times when it might 
have been difficult for the respondent to produce positive 
evidence to the contrary; but blood testing has changed the 
position. We therefore conclude that corroboration should be 
a relevant factor in evaluating the evidence to which it 
relates, but not a formal prerequisite. We appreciate, 
however, that this would involve a major change of  emphasis, 
particularly since in guardianship proceedings there is now 
always a marriage to provide a presumption of paternity, and 
this would no longer be so under the new scheme. We would 
therefore particularly welcome views on this point. 

, 

1 . ... / 

9.48 Time limits. Broadly speaking, a mother must have 
brought affiliation proceedings within three years of the 

61 E. v. Sun6erland Justices, ex parte Hodgkinson [1945] 

62 Blyth v.Blyth [1966] A . C .  643; cf. Hornal v.Neuberger 

K.B. 5 0 2 .  

Products- [1957] 1 Q.B. 247. 
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' This exception exists solely for the protection of potential 

child's birth unless it appears that the respondent paid 
63 money for the support of the child within that period. 

respondents (there is no corresponding time limit on putative 
fathers claiming custody o r  access rights under the 
guardianship legislation), but in many - perhaps the majority - 
of cases there will in fact be no formal time limit because 
this exception will be applicable. We agree that it is in 
general undesirable that potential claims should hang over 
anyone's head for a long period,64 but we doubt whether 
reroval of the time limit would lead to a spate of "stale" 
applications. If serious delay were not reasonably explicable, 
the chances of success would be slim; and, if it were 
explicable, we see no reason why the matter should not be 
investigated on its merits.65 The application is primarily for 
the benefit o f  the child, not for that of the mother. If one 
thing is clear, it is that the ordinary principles of 
limitation of actions between adult parties should not be 
applicable in family matters of this nature. F o r  these 
reasons we suggest that no time-limit distinction should be 
drawn in the guardianship legislation between children born 
in and children born out of wedlock in relation to claims 

1 

.@ ' 

I ' f o r  their maintenance. 

63 Affiliation Proceedings Act 1957, s.2(1) as amended. 

64 The risk ends when the child becomes self-supporting. 

65 The same reasoning lies behind our recommendation that 
there should be no time limit on bringing claims to 
succession: see para. 5.10, above. I 
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PART X 

PATERNITY OF CHILDEN CONCEIVED BY ARTIFICIAL INSEMINATION 

I 

The r e l e v a n c e  of a r t i f i c i a l  i n s e m i n a t i o n  t o  t h i s  paper  

10.1 A c h i l d  conceived a s  a r e s u l t  o f  a r t i f i c i a l  
inseminat ion  of  t h e  mother w i t h  sperm provided  by a t h i r d  
p a r t y  donor ( A . I . D . ) l  i s ,  a s  t h e  law now s t a n d s ,  i l l e g i t i m a t e  
I t  i s  immater ia l  t h a t  t h e  mother ' s  husband has  consented  t o  
the  i n s e m i n a t i o n ;  t h e  s t a t u s  of  t h e  c h i l d  i s  i n  law t h e  same 
a s  t h a t  o f  a c h i l d  conceived i n  a d u l t e r y  a t  which t h e  husband 
has  connived.  2 

10.2 Under t h e  p r e s e n t  law an i l l e g i t i m a t e  c h i l d  i s  i n  
p r i n c i p l e  f a t h e r l e s s .  This  would no l o n g e r  be s o  i f  t h e  
p r o p o s a l  i n  P a r t  IliJ of  t h i s  paper  were adopted.  A l l  c h i l d r e n  
would then  have l e g a l  f a t h e r s  who would be i n v e s t e d  wi th  t h e  
f u l l  range of p a r e n t a l  r i g h t s  and d u t i e s .  The i d e n t i t y  o f  a 
c h i l d ' s  . f a t h e r  would a c c o r d i n g l y  become a m a t t e r  of i n c r e a s e d  
s i g n i f i c a n c e .  

1 0 . 3  For l e g a l  p u r p o s e s ,  p a t e r n i t y  i s  e s s e n t i a l l y  a 
q u e s t i o n  of  g e n e t i c  f a c t ,  s o  t h a t  i t  i s  t h e  donor  who i s  
t h e  l e g a l  f a t h e r  of an A.I.D. c h i l d .  Unless some s p e c i a l  
p r o v i s i o n  i s  made by law, i t  would t h u s  be he ( r a t h e r  than  
t h e  m o t h e r ' s  husband) who, on t h e  a b o l i t i o n  of  t h e  s t a t u s  of  

1 When a marr ied  woman i s  a r t i f i c i a l l y  inseminated  wi th  
sperm provided  by h e r  husband (A.I.H.) t h e  husband i s  t h e  
c h i l d ' s  f a t h e r  f o r  a l l  purposes ;  t h e  c h i l d  i s  born i n  
wedlock and no  l e g a l  problems r e l e v a n t  t o  t h i s  paper  
a r i s e .  Problems may a r i s e  i f  t h e  husband ' s  sperm i s  
p r e s e r v e d  i n  a sperm bank and t h e  w i f e  i s  inseminated  
a f t e r  t h e  husband ' s  d e a t h  o r  a f t e r  a d i v o r c e .  S ince  a t  
t h e  t ime of  t h e  i n s e m i n a t i o n  t h e  donor w i l l  no l o n g e r  be 
t h e  m o t h e r ' s  husband,  t h e  c a s e  would i n  t h e o r y  be  one of  
A.I.D. However, we unders tand  t h a t  i n  p r a c t i c e ,  i f  t h e  
mother d e c l a r e s  t h a t  h e r  former husband i s  t h e  f a t h e r  of  
a c h i l d  conceived i n  t h e s e  c i rcumstances ,  he w i l l  be 
r e g i s t e r e d  a s  such w i t h o u t  f u r t h e r  enqui ry .  

I 

2 This  i s  n o t  t o  s a y  t h a t  A.I.D. i s  a d u l t e r y :  Maclennan v. 
Maclennan 1 9 5 8  S . L . T .  1 2 .  
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i l l e g i t i m a c y ,  would have t h e  p a r e n t a l  r i g h t s  and d u t i e s  i n  
1 r e s p e c t  of  t h e  c h i l d .  The q u e s t i o n  t h e r e f o r e  a r i s e s  whether 

t h e  law s h o u l d  be s o  framed t h a t ,  i n  p r o p e r  c a s e s ,  it g i v e s  
e f f e c t  t o  t h e  s o c i a l  r e a l i t y  ( t h a t  i s ,  t h a t  t h e  c h i l d  i s  t h e  
o f f s p r i n g  o f  t h e  husband and wi fe )  r a t h e r  t h a n  t h e  g e n e t i c  
t r u t h  ( t h a t  i s ,  t h a t  he i s  t h e  o f f s p r i n g  o f  t h e  w i f e  and 

. donor ) .  

1 0 . 4  Our d i s c u s s i o n  of  A.I.D. i s  conf ined  t o  t h o s e  l i m i t e d  
a s p e c t s  o f  t h e  t o p i c  which a r e  d i r e c t l y  r e l e v a n t  t o  t h e  
s u b j e c t  m a t t e r  o f  t . h i s  working p a p e r .  We do n o t  r e g a r d  i t  as 

Feversham Committee ( t h e  Departmental  Committee on Human 
A r t i f i c i a l  i n ~ e m i n a t i o n ) ~  i n  1960, o r  t o  d i s c u s s  t h e  s o c i a l ,  
e t h i c a l  and medical  q u e s t i o n s  t o  which A . I . D .  may g ive  r i s e .  

~ p a r t  o f  o u r  t a s k  t o  go ove r  a l l  t h e  ground covered by t h e  

~ 

1 
I I n  p a r t i c u l a r  we do n o t  t h i n k  t h a t  t h i s  i s  t h e  a p p r o p r i a t e  

p l a c e  t o  c o n s i d e r  whether  t h e  p r a c t i c e  o f  A . I . D .  shou ld  be 
s u b j e c t  t o  o f f i c i a l  s c r u t i n y  and c o n t r o l .  I 

~ 

I 
! 10.5 

~ 

! 

The p r e s e n t  p r a c t i c e  o f  A . I . D .  

I n  o r d e r  LO p u t  t h e  m a t t e r  i n  p e r s p e c t i v e ,  we f i r s t  
summarise t h e  c o n d i t i o n s  under  which A. I .D.  i s  now performed 
w i t h  t h e  approval  o f  t h e  Royal Co l l ege  o f  O b s t e t r i c i a n s  and 
Gynaeco log i s t s .  The Royal College's g u i d e l i n e s  p rov ide  t h a t  
A.I.D. w i l l  on ly  be performed on a mar r i ed  woman whose husband 
has  given h i s  consen t  i n  w r i t i n g .  The i d e n t i t y  o f  t h e  donor 
i s  n o t  r e v e a l e d  t o  t h e  p a t i e n t  o r  t o  h e r  husband, and t h e  

3 Cmnd. 1105. 
4 See t h e  Proceedings of  t h e  Four th  Study Group o f  t h e  

R . C . O . G .  (October  1976) .  The f a c t s  s t a t e d  i n  t h i s  
pa rag raph  have r e c e n t l y  been confirmed t o  us by t h e  
P r e s i d e n t  o f  t h e  Royal Co l l ege .  
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donor i s  n o t  t o l d  a n y t h i n g  about  t h e  p a t i e n t . '  Although a s  a 
m a t t e r  o f  l e g a l  t h e o r y  t h e  donor may be made l i a b l e  a s  t h e  
c h i l d ' s  f a t h e r 6  t o  m a i n t a i n  t h e  c h i l d  (and could  indeed apply  
f o r  a c c e s s  o r  c u s t o d y ) 7  t h e  p r a c t i c a l  r e a l i t y ,  i f  t h e s e  
g u i d e l i n e s  a r e  fo l lowed,  i s  wholly d i f f e r e n t .  N e i t h e r  t h e  
c h i l d  n o r  h i s  mother w i l l  be a b l e  t o  t r a c e  t h e  donor;  hence 
they  w i l l  n o t  be a b l e  t o  e n f o r c e  any l i a b i l i t y  t o  m a i n t a i n .  
The donor w i l l  know n o t h i n g  about  t h e  c h i l d  and w i l l  n o t  be  
i n  a p o s i t i o n  t o  seek  a c c e s s  o r  cus tody .  For t h e  same reason  
i t  i s  u n l i k e l y  t h a t  any i n t e s t a t e  s u c c e s s i o n  r i g h t s  e x i s t i n g  
between donor and c h i l d  w i l l  i n  p r a c t i c e  t a k e  e f f e c t .  

10.6 A d o c t o r  c a r r y i n g  o u t  A.I.D. t r e a t m e n t  i n  accordance 
w i t h  t h e  Royal C o l l e g e ' s  g u i d e l i n e s  w i l l  seek  t o  s a t i s f y  
h imsel f  about  t h e  s t a b i l i t y  and m a t u r i t y  of  t h e  p a t i e n t ' s  
r e l a t i o n s h i p  w i t h  h e r  husband. Even i f  t h e  r e l a t i o n s h i p  
should  subsequent ly  break  up, t h e  husband would u s u a l l y  have 
n o t h i n g  t o  g a i n  i n  l e g a l  terms by p u t t i n g  t h e  c h i l d ' s  
p a t e r n i t y  i n  i s s u e :  he would have t r e a t e d  him as  a c h i l d  'of 
t h e  family'  and would t h u s  e f f e c t i v e l y  be under  t h e  same 
f i n a n c i a l  o b l i g a t i o n s  t o  him a s  i f  t h e  c h i l d  were t h e  
husband ' s  l e g i t i m a t e  c h i l d .  

5 The d o c t o r  w i l l  u s u a l l y  know t h e  i d e n t i t y  of  t h e  donor ,  
because c a r e  i s  t a k e n  t o  p r o v i d e  a r e a s o n a b l e  p h y s i c a l  
match w i t h  t h e  p a t i e n t ' s  husband i n  o r d e r  t o  minimise 
t h e  r i s k  of  producing  a c h i l d  e v i d e n t l y  n o t  t h a t  o f  t h e  
husband. 

s p e c i a l  sense  e x p l a i n e d  a t  p a r a .  Z . l Z ( i i ) ,  above) a t  t h e  
d a t e  o f  concept ion  o r  b i r t h .  I n  p r a c t i c e  t h i s  i s  m o s t  
u n l i k e l y .  

6 But on ly  i f  t h e  mother were a " s i n g l e  woman" ( i n  t h e  

7 A s  i n  A v. C (1978) 8 Fam. Law 170. 
8 Matr imonial  Causes Act 1973,  s .52 (1 ) .  
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1 0 . 7  However, the  p r e s e n t  l a w  does cause  one p r a c t i c a l  
d i f f i c u l t y  i n  connect ion w i t h  t h e  r e g i s t r a t i o n  o f  t h e  c h i l d ' s  
b i r t h .  The w i l f u l  making o f  a f a l s e  s t a t e m e n t  t o  t h e  r e g i s t r a r  
i n  o r d e r  t o  p rocure  t h e  making o f  an  e r roneous  e n t r y  i n  t h e  
r e g i s t e r  i s  an  o f f e n c e  under  s e c t i o n  4 o f  t h e  P e r j u r y  A c t  1911. 
Where, t h e r e f o r e ,  t h e  mother knows t h a t  t h e  c h i l d  has  been 
conceived as a r e s u l t  o f  A . I . D .  she  shou ld  n o t  s t a t e  t h a t  h e r  
husband i s  t h e  f a t h e r ,  w i t h  t h e  consequence t h a t  t h e  p a r t  o f  
t h e  r e g i s t e r  r e l a t i n g  t o  t h e  f a t h e r  would be  l e f t  b l ank .  In  
p r a c t i c e ,  however, t h e  mother and her  husband w i l l  want t h e  
husband's  name t o  appea r  i n  t h e  r e g i s t e r  a s  t h e  f a t h e r .  The 
f ac t  o f  t h e i r  m a r r i a g e ,  t o g e t h e r  w i t h  t h e  c o n f i d e n t i a l i t y  o f  
t h e  A . I . D .  ope ra t ion ,  o f f e r s  a t e m p t a t i o n  t o  a mar r i ed  couple  
n o t  t o  d i s c l o s e  t h e  o p e r a t i o n ,  and w e  t h i n k  t h a t  i t  would be 
u n r e a l i s t i c  t o  suppose t h a t ,  a t  l e a s t  i n  c a s e s  where t h e  
husband i s  n o t  t o t a l l y  i n f e r t i l e ,  t h i s  t e m p t a t i o n  i s  u s u a l l y  
r e s i s t e d .  

Should t h e  law make s p e c i a l  p r o v i s i o n  t o  d e a l  w i t h  A . I . D . ?  

1 0 . 8  On one view, t h e r e  i s  no need  t o  make any s p e c i a l  
p r o v i s i o n  t o  d e a l  w i t h  A . I . D .  concep t ions :  t h e  f ac t  t h a t  an 
anonymous and u n t r a c e a b l e  donor would, i n  consequence of  t h e  
proposed change i n  t h e  l a w ,  have " r i g h t s "  which he would n e v e r  
be a b l e  t o  e n f o r c e  does n o t  ( i t  may be s a i d )  j u s t i f y  
i n t e r f e r i n g  w i t h  t h e  l a w ,  s i n c e  t h i s  g i v e s  r i s e  t o  no 
d i f f i c u l t y  i n  p r a c t i c e .  However, w e  do n o t  f i n d  t h i s  argument 
conv inc ing .  Couples shou ld  n o t  be p u t  i n t o  a p o s i t i o n ,  a s  
t hey  now a re ,  where they  are s t r o n g l y  tempted (and perhaps 
even adv i sed )  t o  make a f a l s e  d e c l a r a t i o n  on r e g i s t e r i n g  t h e  
b i r t h ;  i t  b r i n g s  t h e  l a w  i n t o  d i s r e p u t e  i f  i t  i s  b e l i e v e d  
t h a t  i t  can s a f e l y  be d e f i e d .  We t h e r e f o r e  c o n s i d e r  t h a t  
t h e r e  i s  a need f o r  change i n  t h e  l a w .  Our p r o v i s i o n a l  view 
i s  t h a t  A . I . D .  c a s e s  e x h i b i t  f e a t u r e s  which e n a b l e  them t o  be 
d i s t i n g u i s h e d  from n a t u r a l  e x t r a - m a r i t a l  concep t ions ,  and 
t h a t  t h e s e  d i s t i n c t i o n s  j u s t i f y  reform o f  t h e  l a w  s o  t h a t ,  i n  
p r o p e r  c a s e s ,  i t  g i v e s  e f f e c t  t o  t h e  s o c i a l  t r u t h  by making 
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t h e  c h i l d  l e g a l l y  t h e  o f f s p r i n g  o f  t h e  husband and w i f e .  
There a r e ,  lie s u g g e s t ,  f o u r  grounds f o r  making such a 
d i s t i n c t i o n :  

( i )  Le t h i n k  t h a t  most peop le  would r e c o g n i s e  
t h a t  t h e r e  i s  an e t h i c a l  d i s t i n c t i o n  
beti ieen A .  I . D .  and a d u l t e r y  (whether 
connived a t  o r  n o t ) ,  i n  t h a t  t h e  fo rmer ,  
b e i n g  a c l i n i c a l  o p e r a t i o n ,  i n v o l v e s  no 
p e r s o n a l  r e l a t i o n s h i p  between t h e  mother 
and donor .  

( i i )  In  most c a s e s  i t  can be assumed t h a t  t h e  
m o t h e r ' s  husband i s  w i l l i n g  f r o m  t h e  s t a r t  
t o  t r e a t  any r e s u l t i n g  c h i l d  as h i s  own and 
n o t  merely a s  an accep ted  " c h i l d  o f  t h e  
f ami ly"  . 

( i i i )  The i d e n t i t y  o f  t h c  t r u e  f a t h e r  o f  an 
A.I .D.  c h i l d  w i l l  normally be unknown t o  
t h e  mother and wholly u n a s c e r t a i n a b l e  by 
h e r .  I n  t h e s e  c i r cums tances  t h e r e  w i l l  
n eve r  be any q u e s t i o n  i n  p r a c t i c e  o f  h i s  
m a i n t a i n i n g  t h e  c h i l d  o r  showing any 
i n t e r e s t  i n  him; o r  o f  t h e  c h i l d  b e i n g  
a b i e  t o  f i n d  o u t  any th ing  about  him i n  
l a t e r  y e a r s .  

( i v J  I t  may o i t e n  be t r u e  t h a t  an A.I.D. 
o p e r a t i o n  w i t h  t h c  husband's  consen t  i s  
a mark  oi s t a b i l i t y  i n  a mar r i age  ( t h i s  
bc ing  one o €  t h e  c o n s i d e r a t i o n s  which 
t h c  d o c t o r  will have i n  mind when 
a d v i s i n g  t h e  coup le )  wh i l e  an  a c t  o f  
a d u l t c r y  may w e l l  be t h e  o p p o s i t e .  
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The p o l i c y  o f  t h e  l a w  

10.9 The p o l i c y  o f  t h e  l e g i s l a t i o n ,  we a r e  a t  p r e s e n t  
i n c l i n e d  t o  t h i n k ,  should  t h e r e f o r e  be t h a t  where a m a r r i e d  
woman h a s  r e c e i v e d  A.I.D. t r e a t m e n t  w i t h  h e r  husband ' s  
c o n s e n t ,  t h e  husband r a t h e r  than  t h e  donor s h o u l d ,  f o r  a l l  
l e g a l  p u r p o s e s ,  be regarded  a s  t h e  f a t h e r  of  a c h i l d  conceived 
a s  t h e  r e s u l t .  9 

10 .10  I t  w i l l  be n o t e d  t h a t  t h i s  p r o p o s a l  on ly  r e l a t e s  t o  
t h e  l e g a l  p o s i t i o n  o f  an A.I.D. c h i l d  born t o  a marr ied  
couple .  This  l i m i t a t i o n  may be c r i t i c i s e d  a s  be ing  
i n c o n s i s t e n t  w i t h  t h e  g e n e r a l  p o l i c y  which we have proposed 
whereby t h e  m a r i t a l  s t a t u s  of  a c h i l d ' s  p a r e n t s  would become 
i r r e l e v a n t .  But we t h i n k  t h a t  t h i s  i s  i n e s c a p a b l e .  Where t h e  
woman undergoing A.I.D. i s  l i v i n g  i n  a s t a b l e  union w i t h  a 
man who i s  n o t  h e r  husband (whether  she  i s  h e r s e l f  m a r r i e d  
o r  n o t ) ,  t h e  q u e s t i o n  whether  t h a t  man should  be p e r m i t t e d  t o  
become t h e  f a t h e r  of  t h e  A.I.D. c h i l d  by c o n s e n t i n g  t o  t h e  
t r e a t m e n t  r a i s e s  complex i s s u e s  r e l a t i n g  t o  t h e  r i g h t s  o f  
unmarr ied c o h a b i t i n g  c o u p l e s ,  which a r e  o u t s i d e  t h e  scope o f  
t h i s  p a p e r .  There i s  a l s o  a p r a c t i c a l  argument a g a i n s t  any 
e x t e n s i o n  of  t h e  s u g g e s t e d  new l e g a l  re'gime t o  persons  who 
a r e  n o t  marr ied  t o  each o t h e r ,  A woman can only  have one 
husband," b u t  t h e r e  i s  no l e g a l  r e s t r i c t i o n  on t h e  number 
o f  men w i t h  whom a woman may c o h a b i t .  Hence t h e  l i m i t e d  

9 The p r a c t i c e  of  embryo t r a n s f e r  ( t h a t  i s ,  t h e  t r a n s p l a n t  
o f  a f e r t i l i s e d  ovum i n t o  t h e  womb o f  t h e  i n t e n d e d  
mother) i s  s t i l l  uncommon, and i s  n o t  d e a l t  w i t h  i n  t h i s  
paper .  A t r a n s p l a n t  o p e r a t i o n  o f  t h i s  type  would g i v e  
r i s e  t o  l e g a l  problems r e l e v a n t  t o  t h i s  p a r t  o f  t h e  
paper  only  i f  t h e  ovum were donated by a t h i r d  p a r t y .  
There seems t o  us t o  be no r e l e v a n t  d i s t i n c t i o n  between 
such a case  and t h a t  o f  A . I . D . ,  s o  t h a t  s imilar  l e g a l  
consequences s h o u l d  f o l l o w .  

10 I t  may be n e c e s s a r y  t o  make s p e c i a l  l e g i s l a t i v e  p r o v i s i o n  
t o  cover  t h e  r a r e  c a s e  where a woman has  c o n t r a c t e d  a 
subsequent  marr iage  d u r i n g  t h e  p e r i o d  o f  g e s t a t i o n ;  and 
t h e  ex t remely  r a r e  c a s e  where a woman's p e r s o n a l  l a w  
p e r m i t s  h e r  t o  have s e v e r a l  husbands (polyandry) .  

137 



reform proposed would p e r m i t  t h e  p a r e n t a l  r i g h t s  and d u t i e s  t o  
be t r a n s f e r r e d  from t h e  g e n e t i c  f a t h e r  t o  one i d e n t i f i a b l e  man, 
b u t  t o  no one e l s e ;  i f  t h e  re form were extended s o  a s  t o  apply  
t o  unmarr ied p a r e n t s  t h i s  would no l o n g e r  be t h e  c a s e .  

Implementation of t h e  p o l i c y  

10 .11  The s i m p l e s t  way o f  implementing t h e  p o l i c y  which we 
have s u g g e s t e d  would be a s t a t u t o r y  p r o v i s i o n  deeming t h e  
husband t o  be t h e  f a t h e r  o f  an A.I.D. c h i l d  born t o  h i s  w i f e ;  
t h e  o n l y  ground on which t h e  husband could  c h a l l e n g e  t h e  
o p e r a t i o n  of  t h i s  deeming p r o v i s i o n  would be t h a t  he had n o t  
consented  t o  h i s  w i f e  r e c e i v i n g  A.I.D. t r e a t m e n t .  This  
approach seems t o  us  t o  have t h e  m e r i t  n o t  on ly  o f  s i m p l i c i t y ,  
b u t  a l s o  of  g i v i n g  e f f e c t  t o  t h e  l i k e l y  f e e l i n g s  and wishes o f  
t h e  w i f e  and husband. We n o t e  t h a t  s t a t u t o r y  p r o v i s i o n  of  t h e  
type  we envisage  h a s  been made i n  s e v e r a l  S t a t e s  of  t h e  U.S.A. 11 

The husband's  consent  

10.12 Since  i t  i s  a fundamental  requi rement  o f  t h e  proposed 
law t h a t  t h e  husband ' s  consent  s h o u l d  have been o b t a i n e d  t o  
t h e  A . I . D .  t r e a t m e n t  ( f o r  i t  i s  h i s  consent  which e f f e c t i v e l y  
and i r r e v o c a b l y  t r a n s f e r s  t h e  p a r e n t a l  r i g h t s  and d u t i e s  from 
t h e  donor t o  t h e  husband) ,  t h e  q u e s t i o n  a r i s e s  whether  t h e  
l a w  should  impose r e q u i r e m e n t s  as t o  t h e  form i n  which t h i s  
consent  i s  t o  be g iven .  We t h i n k  t h a t  t h e r e  a r e  two main 
approaches t o  t h i s  q u e s t i o n .  

10.13 On t h e  f i r s t  approach ,  t h e  l e g a l  consequences o f  t h e  
husband's  consent  would be regarded  as t h e  most s i g n i f i c a n t  
f a c t o r .  A procedure  would a c c o r d i n g l y  be r e q u i r e d  which 
would e n s u r e  b o t h  t h a t  t h e  consent  was genuine,  and t h a t ,  i f  

11 See H.D. Krause: I l l e g i t i m a c y :  L a w  and S o c i a l  P o l i c y  
( 1 9 7 1 )  pp. 18-19, 243; C a l i f o r n i a  Civ i l  Code 5.216, 
New York Domestic R e l a t i o n s  Law s . 7 3 ;  30 Brooklyn L . R .  
302, 322; M .  Mayo "Legi t imacy f o r  t h e  A.I.D. Child" 
( 1 9 7 6 )  6 Fam. Law 19.  
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t h e  m a t t e r  were e v e r  q u e s t i o n e d ,  t h e r e  would be a c c e p t a b l e  
and i n c o n t r o v e r t i b l e  ev idence  t h a t  t h e  consent  had been 
p r o p e r l y  g iven .  On t h i s  view,  t h e  husband ' s  c o n s e n t ,  i f  i t  
were t o  be e f f e c t i v e ,  would have t o  be i n  w r i t i n g ,  i n  a 
p r e s c r i b e d  form, and perhaps f o r m a l l y  a t t e s t e d .  The consent  
document could  be  p r e s e r v e d ,  presumably by t h e  R e g i s t r a r -  
Genera l ,  t o  whom i t  would be produced on t h e  o c c a s i o n  of  t h e  
r e g i s t r a t i o n  of  t h e  b i r t h .  

1 0 . 1 4  However, a scheme which r e q u i r e s  t h e  consent  t o  be 
f o r m a l l y  given and evidenced i n  w r i t i n g  i n v o l v e s  a f u r t h e r  
problem which r e l a t e s  t o  t i m i n g .  There would be t h r e e  
p o s s i b i l i t i e s :  

( i )  t h e  consent  would be e f f e c t i v e  whenever 
g ivan  (even i f  a f t e r  t h e  c h i l d ' s  b i r t h ) ;  

( i i )  t h e  consent  would only  be e f f e c t i v e  i f  

g iven  b e f o r e  t h e  b i r t h ;  

( i i i )  t h e  consent  would be e f f e c t i v e  only  i f  
g iven  b e f o r e  t h e  s t a r t  o f  t h e  course  of 
t r e a t m e n t  r e s u l t i n g  i n  concept ion .  

The p r a c t i c e  recommended by t h e  Royal Col lege  is t h a t  consent  
s h o u l d  be o b t a i n e d  b e f o r e  t h e  t r e a t m e n t  s ta r t s .  This  i s  
c l e a r l y  d e s i r a b l e  i n  t h e  i n t e r e s t s  of  f a i r n e s s  t o  t h e  husband, 
b u t  whether  it i s  s u f f i c i e n t l y  impor tan t  i n  t h e  i n t e r e s t s  o f  
s o c i e t y  a s  a whole t o  j u s t i f y  e l e v a t i n g  i t  i n t o  a p o s i t i v e  
r u l e  of  law i s  a d i f f i c u l t  q u e s t i o n  on which we would welcome 
views. 

10.15 The second approach,  w h i l s t  a c c e p t i n g  t h a t  t h e r e  
would be advantages  i n  having  formal  ev idence  of  t h e  husband ' s  
c o n s e n t ,  would r e g a r d  t h e s e  advantages  as outweighed by o t h e r  
f a c t o r s ,  such a s  t h e  a t t e n d a n t  complexi ty  o f  t h e  scheme and 
t h e  p o s s i b i l i t y  t h a t  i t  might cause  h a r d s h i p  t o  t h e  c h i l d  
where t h e  husband had i n  f a c t  consented  t o  t h e  t r e a t m e n t  b u t  
had f o r  some reason  n o t  complied w i t h  t h e  r e q u i r e d  
f o r m a l i t i e s .  On t h i s  view,  t h e  s t a t u t o r y  p r o v i s i o n  would 

139 



o p e r a t e  by way o f  r e b u t t a b l e  presumption.  I t  would,be 
presumed t h a t  t h e  husband had consented” u n l e s s  he ( o r  
anyone e l s e  w i t h  a s u f f i c i e n t  i n t e r e s t )  s a t i s f i e d  t h e  c o u r t  
t h a t  he had n o t  done s o .  

10.16 We a r e  a t  p r e s e n t  i n c l i n e d  t o  t h e  view t h a t  t h e  
second,  s i m p l e r  s o l u t i o n  ( t h a t  i s ,  t h a t  consent  be  presumed) 
i s  p r e f e r a b l e .  We c o n s i d e r  t h a t  t h e  p r a c t i c e  o f  t h e  Royal 
Col lege ,  o f  r e q u i r i n g  t h a t  consent  be o b t a i n e d  b e f o r e  
t r e a t m e n t  i s  s t a r t e d ,  i s  a d e s i r a b l e  r u l e  of  p r a c t i c e ;  b u t  
f o r  t h e  reasons  s e t  o u t  above,  we a r e  n o t  convinced t h a t  i t  
should  be made i n t o  a r u l e  o f  law. We do,  however, f i n d  t h i s  
i s s u e  one of g r e a t  d i f f i c u l t y  and would t h e r e f o r e  
p a r t i c u l a r l y  welcome views on i t .  

O b j e c t i o n s  t o  a s t a t u t o r y  deeming p r o v i s i o n  

10.17 Although t h e r e  a r e  many advantages  t o  such a s t a t u t o r y  
deeming p r o v i s i o n ,  t h e r e  a r e  two main o b j e c t i o n s  t o  i t .  The 
f i r s t  i n v o l v e s  a major p o i n t  o f  p o l i c y :  i t  could  be s a i d  
t h a t  ‘ the  p r o p o s a l  i n v o l v e s  a d e l i b e r a t e  f a l s i f i c a t i o n  o f  t h e  
b i r t h  r e g i s t e r .  The second o b j e c t i o n  i s  more t h e o r e t i c a l :  
t h a t  t h e  p r o p o s a l  would i n v o l v e  a t r a n s f e r  of  l e g a l  r i g h t s  
from t h e  donor t o  t h e  husband,  and t h a t  t h e  law should  
a c c u r a t e l y  m i r r o r  t h a t  t r a n s f e r .  

An a l t e r n a t i v e  approach:  adopt ion  

1 0 . 1 8  Both t h e s e  o b j e c t i o n s  could  be met by abandoning t h e  
s imple s o l u t i o n  t o  which we have r e f e r r e d ,  u s i n g  i n s t e a d  t h e  
concept  of  a d o p t i o n ,  p o s s i b l y  i n  a s i m p l i f i e d  form. The 
donor would i n i t i a l l y  have ,  i n  l e g a l  t h e o r y ,  t h e  f u l l  range 
of  p a t e r n a l  p a r e n t a l  r i g h t s  and d u t i e s ,  b u t  t h o s e  r i g h t s  and 
d u t i e s  would be t r a n s f e r r e d  t o  t h e  m o t h e r ’ s  husband by an 
adopt ion  o r d e r .  

1 2  I n  p r a c t i c e  a w r i t t e n  consent  no doubt would u s u a l l y  be 
o b t a i n e d ,  bu t  i t  would n o t  be l e g a l l y  n e c e s s a r y  t o  do 
s o ,  n o r  would it be n e c e s s a r y  t h a t  t h e  consent  be i n  
any p a r t i c u l a r  form. 
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1 0 . 1 9  We doubt whether  s imply  u s i n g  t h e  e x i s t i n g  adop t ion  
procedure would be s a t i s f a c t o r y ,  n o t  l e a s t  because no 
adop t ion  o r d e r  cou ld  be  made b e f o r e  t h e  c h i l d  was some 4; 

months old.13 We t h e r e f o r e  c o n s i d e r  two p o s s i b l e  v a r i a n t s :  

( i )  A c c e l e r a t e d  adop t ion  
Under t h i s  p roposa l ,  a c o u r t  would be  
o b l i g e d  t o  make an adop t ion  o r d e r  i f  
( a )  t h e  a p p l i c a n t s  were a mar r i ed  
coup le ,  (b) t h e  c h i l d ' s  concep t ion  
fo l lowed  A .  I . D .  t r e a t m e n t ,  and ,  
(c) t h e  husband had given h i s  consen t  
t o  t h e  t r e a t m e n t .  Under t h i s  p roposa l  
t h e  c o u r t  cou ld  make an o r d e r  
immediately a f t e r  t h e  b i r t h ,  b u t  n o t  
b e f o r e .  

( i i )  Adoption b e f o r e  and c o n t i n g e n t  upon b i r t h  
Under. t h i s  p r o p o s a l , 1 4  t h e  c o u r t  would 
( s u b j e c t  t o  t h e  same c o n d i t i o n s  as i n  
( i )  above) make an adop t ion  o r d e r  d u r i n g  
t h e  pregnancy t o  t a k e  e f f e c t  immediately 
on t h e  b i r t h  o f  t h e  c h i l d  a l i v e .  

O b j e c t i o n s  t o  adop t ion  s o l u t i o n s  

10 .20  However, p r o p o s a l s  based  on adop t ion  seem t o  us  t o  
have s e r i o u s  d i sadvan tages  : 

(a )  The use  o f  an adop t ion  procedure would 
i n e v i t a b l y  seem cumbrous and u n r e a l  t o  
t h e  husband and w i f e ,  who would no 
doubt s e e  themse lves ,  n o t  a s  adop t ing  
someone e l s e ' s  c h i l d ,  b u t  r a t h e r  as 
l e g a l i z i n g  t h e  s t a t u s  o f  t h e i r  own. 
Spouses do n o t  u se  adop t ion  t o  d e a l  
w i t h  t h e  problem o f  A.I.D. a t  t h e  
moment, and we s e e  no r eason  t o  suppose 
t h a t  t h e y  would wi sh  t o  do s o  i n  t h e  f u t u r e .  

13 Adoption Act 1 9 5 8 ,  s . 3 ( 1 ) ,  as amended. 
1 4  Made by 0.M. S tone :  s e e  Law and E t h i c s  o f  A . I . D .  and 

Embryo T r a n s f e r ,  (Ciba  Foundat ion Symposium 17)  (1972) 
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I 

(b) Not every  c h i l d  born i n  due t ime a f t e r  
an A . I . D .  o p e r a t i o n  can be  s a i d  w i t h  
c e r t a i n t y  n o t  t o  be  t h e  husband ' s .  . 

A . I . D .  t r e a t m e n t  i s  n o t  r e s t r i c t e d  t o  
c a s e s  where t h e  p a t i e n t ' s  husband i s  
t o t a l l y  i n f e r t i l e ;  i t  i s  o f t e n  regarded  as 
a p p r o p r i a t e  i f  t h e  husband i s  markedly 
s u b - f e r t i l e .  I t  would be absurd  i f  a 
couple  were t o  "adopt" t h e i r  own c h i l d ;  
b u t  it would be  u n s a t i s f a c t o r y  i f  t h e  
c h i l d  had t o  be blood t e s t e d  i n  o r d e r  
t o  a s c e r t a i n  whether  o r  n o t  t h e  husband 
w a s  t h e  f a t h e r ,  t h e  more s o  i f  a blood 
t e s t  f a i l e d  t o  exc lude  t h e  husband and 
l e f t  i t  d o u b t f u l  whether  he o r  t h e  
donor was t h e  g e n e t i c  f a t h e r .  

(c )  There would be d i f f i c u l t i e s  i n  , adapt ing  
t h e  p r i n c i p l e  t h a t  t h e  agreement of  t h e  
f a t h e r  ( i n  t h i s  c a s e ,  t h e  donor) i s  a 
p r e r e q u i s i t e  t o  adopt ion .  

(d) There would be a problem r e l a t i n g  t o  
s u c c e s s i o n ,  namely t h a t  t h e  c h i l d  would 
have no r i g h t s  of  s u c c e s s i o n  a s  t h e  
c h i l d  of  t h e  mother ' s  husband i f  t h e  
l a t t e r  were t o  d i e  b e f o r e  t h e  adopt ion  
o r d e r  was made. 1 5  

(e)  I t  would be i n a p p r o p r i a t e  t o  u s e  t h e  
c o u r t s  f o r  what i n  t h i s  c o n t e x t  would 
p r i m a r i l y  be an a d m i n i s t r a t i v e  a c t ;  and 
t h e  procedure  would i n v o l v e  t h e  p a r e n t s  
i n  some expense.  

1 5  If t h e  c o n t i n g e n t  adopt ion  procedure  t o  which we have 
r e f e r r e d  were t o  be implemented, it should  we t h i n k  be 
provided  t h a t  i f  t h e  c h i l d  i s  duly  born a l i v e  i t s  
adopt ion  s h o u l d ,  f o r  s u c c e s s i o n  purposes ,  be 
r e t r o s p e c t i v e  t o  t h e  d a t e  o f  t h e  o r d e r .  
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F o r  t h e s e  r e a s o n s  we a r e  n o t  i n c l i n e d  t o  f a v o u r  any s o l u t i o n  
based on adopt ion .  

I 

A second a l t e r n a t i v e  - a n n o t a t i o n  of  t h e  b i r t h  r e g i s t e r  

1 0 . 2 1  An a l t e r n a t i v e  s o l u t i o n  des igned  t o  meet t h e  argument 
t h a t  i t  i s  n e c e s s a r y  t o  p r e s e r v e  t h e  i n t e g r i t y  o f  t h e  b i r t h  
r e g i s t e r  i s  t h a t  a husband s h o u l d  be deemed t o  be t h e  f a t h e r  
o f  an A.I.D. c h i l d  i f ,  b u t  on ly  i f ,  a s t i p u l a t e d  procedure 
f o r  r e c o r d i n g  t h e  A.I.D. concept ion  were fo l lowed.  This  
procedure would be s i m i l a r  t o  t h e  s t a t u t o r y  deeming procedure  
accompanied by formal  g i v i n g  of  consent  by t h e  husband 
d i s c u s s e d  above,16 b u t  t h e r e  would be an a d d i t i o n a l  e lement .  
The husband ' s  consent  i n  t h e  p r e s c r i b e d  form would have t o  be 
produced t o  t h e  r e g i s t r a r  who would t h e n  make a s p e c i a l  n o t e  
i n  t h e  r e g i s t e r  t o  i n d i c a t e  t h a t  t h e  e n t r y  of  t h e  husband ' s  
name as t h a t  of t h e  f a t h e r  was by v i r t u e  of t h e  sugges ted  
new law. The consent  form would t h e n  be E r e s e r v e d  by t h e  

1 
j 

j R e g i s t r a r - G e n e r a l .  

Objec t ions  t o  t h e  a n n o t a t i o n  s o l u t i o n  

1 1 0 . 2 2  The s o l u t i o n  has  one major d i s a d v a n t a g e .  T h i s  i s  
t h a t ,  as we have a l r e a d y  s a i d , 1 7  t h e r e  would be c a s e s  where 
t h e  husband o f  a woman who has  r e c e i v e d  A.I.D. t r e a t m e n t  
might i n  f a c t  be t h e  f a t h e r  o f  t h e  c h i l d .  I t  would p l a i n l y  be  

was a reasonable  chance t h a t  he was: t h e r e f o r e  t h e  s p e c i a l  
n o t e  i n  t h e  r e g i s t e r  should  appear  only  i n  t h o s e  c a s e s  i n  
which t h e r e  was medical  ev idence  e s t a b l i s h i n g  t h e  husband's  
n o n - p a t e r n i t y .  We s u s p e c t  t h a t  t h e  need t o  o b t a i n  such 
ev idence  might d e t e r  many mothers  o f  A.I.D. c h i l d r e n  from 

i 
I 
I 

I 
I wrong t o  assume t h a t  t h e  husband was n o t  t h e  f a t h e r  i f  t h e r e  

I u s i n g  such a scheme, p r e f e r r i n g  t o  s a y  n o t h i n g  t o  t h e  
r e g i s t r a r  about  t h e  f a c t  t h a t  A.I.D. t r e a t m e n t  h a s  taken  p l a c e .  

1 6  See p a r a .  1 0 . 1 4 ,  above. 
1 7  See p a r a .  1 0 . 2 0 ( b ) ,  above. 
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10 .23  I t  i s  n o t  ea sy  t o  s o l v e  t h i s  and o t h e r  problems which 
a r e  invo lved  i n  any p r o p o s a l  t h a t  t h e  r e g i s t e r  be a n n o t a t e d  
t o  r e c o r d  t h e  f a c t  o f  an A . I . D .  concep t ion .  We would 
t h e r e f o r e  p a r t i c u l a r l y  welcome views on how f a r  i t  i s  r ega rded  
a s  e s s e n t i a l  t h a t  t h e  b i r t h  r e g i s t e r  be a r e c o r d  o f  b i o l o g i c a l  
f a c t ,  a d m i t t i n g  ( a s  a m a t t e r  o f  p r i n c i p l e ,  a t  l e a s t )  o f  no 
e x c e p t i o n .  We s e e  t h e  v i r t u e  o f  t h e  p r i n c i p l e :  and we 
r e c o g n i s e  t h a t  t h e r e  i s  a s t r o n g  argument f o r  r e s i s t i n g  any 
b reach  o f  i t .  However, we s u s p e c t  t h a t  t h e  r i s k  of  
f a l s i f i c a t i o n  i n  A . I . D .  c a s e s  i s  a l r e a d y  v e r y  s u b s t a n t i a l .  
lie a r e  concerned t h a t  t h e  i n t r o d u c t i o n  of  a n e c e s s a r i l y  
someiihat complex procedure des igned  t o  p r e s e r v e  t h e  i n t e g r i t y  
o f  t h e  r e g i s t e r  might be l a r g e l y  s e l f - d e f e a t i n g  s i n c e ,  a s  we 
have s a i d ,  t h e  t e m p t a t i o n  f o r  t h e  mother t o  i g n o r e  t h e  
p rocedures  by siinply s t a t i n g  t h a t  h e r  husband i s  t h e  f a t h e r ,  
would be s t r o n g .  

1 0 . 2 4  Apart  from t h e  argument o f  g e n e r a l  p r i n c i p l e  about  
t h e  i n t e g r i t y  of  t h e  r e g i s t e r ,  i t  may be argued t h a t  t o  a l low 
t h e  p r i n c i p l e  t o  be compromised would cause  d i f f i c u l t i e s  i n  
connec t ion  w i t h  t h e  s u c c e s s i o n  t o  e x i s t i n g  t i t l e s  of  honour,  
becausc t h e r e  would be n o t h i n g  on t h e  r e g i s t e r  t o  show t h a t  
a c h i l d  was conceived by A . I . D .  and a c c o r d i n g l y  n o t  e n t i t l e d  
t o  succeed t o  a t i t l e .  Wc t h i n k  t h a t  t h e r e  a r e  t h r e e  answers 
10 t h i s .  F i r s t ,  a s  we have a l r e a d y  s a i d ,  t h e r e  is a 
s u b s t a n t i a l  r i s k  t h a t  any complex p rocedure  would be evaded, 
s o  t h a t  t h e  i n t r o d u c t i o n  o f  an a n n o t a t i o n  p rocedure  might 
n o t  i n  p r a c t i c e  s o l v e  t h e  problem. Secondly,  i f  a deeming 
systein wi thou t  a n n o t a t i o n  were e n a c t e d ,  i t  would be open t o  
a c l a iman t  t o  r e b u t  t h e  presumption o f  p a r e n t a g e .  There 
would no doubt be many c a s e s  i n  which i t  was known w i t h i n  t h e  
f ami ly  t h a t  A.1.L). t r e a t m e n t  had t aken  p l a c e ,  o r  even s imply 
t h a t  tlic husband \<as  i n f c r t i l e .  ‘Thi rd ly ,  t h e  problem i s  one 
~ h i c h  i s  l i k c l y  t o  bc s m a l l  i n  p r a c t i c a l  t e rms ,  and a sense  
o f  p r o p o r t i o n  shou ld  be ma in ta ined .  I t  i s  improbable t h a t  
nob lc  f a n i l i c s  have a l l  remained wholly immune from 
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1 " i n t e r r u p t i o n s  o f  l ineage"+8 If presumptions o f  l e g i t i m a c y  
, have concea led  such  i n t e r r u p t i o n s  i n  t h e  p a s t ,  s o c i e t y  may 

perhaps be p r e p a r e d  t o  a c c e p t  t h e  r e g i s t r a t i o n  o f  a c h i l d  
conceived by A.I.D. w i t h  t h e  husband ' s  c o n s e n t ,  as t h e  
husband ' s  c h i l d  i n  a l l  c a s e s  and f o r  a l l  p u r p o s e s ,  i n c l u d i n g  
t h a t  of  succeeding  t o  a t i t l e .  

. .  The problem o f  t h e  c h i l d ' s  i d e n t i t y  

1 0 . 2 5  A problem which would a r i s e  whichever  method were 
used f o r  d e a l i n g  wi th  A . I . D .  i s  whether  o r  n o t  l e g a l  p r o v i s i o n  
should  be made s o  t h a t  t h e  c h i l d  would be e n t i t l e d  t o  
a s c e r t a i n  t h e  f a c t s  about  h i s  p a r e n t a g e .  Under t h e  p r e s e n t  
law and p r a c t i c e  t h e  t r u t h  about  t h e  c h i l d ' s  g e n e t i c  i d e n t i t y  
may w e l l  be concea led  from him i f  he has  been r e g i s t e r e d  a s  
t h e  l e g i t i m a t e  c h i l d  of  t h e  mother and h e r  husband; i n  any 
e v e n t  it i s  up t o  h i s  mother and h e r  husband t o  dec ide  
whether  o r  n o t  t o  d i s c l o s e  t h e  f a c t  t h a t  he i s  an A . I . D .  

I 

1 
i 
L c h i l d .  Even i f  t h e y  do dec ide  t o  t e l l  him what t h e y  know, 
I 

they  w i l l  n o t  u s u a l l y  be a b l e  t o  t e l l  him who t h e  donor was. 

I 
1 1 0 . 2 6  
i c h i l d  t h e  r i g h t  t o  know t h e  f a c t s  about  h i s  concept ion  i s  
I e s s e n t i a l l y  t h a t  a person  has  the r i g h t  t o  know t h e  t r u t h  

about  h i s  o r i g i n s .  T h i s  p r i n c i p l e  i s  now a c c e p t e d  i n  adopt ion  
law, and an adopted c h i l d  i s  e n t i t l e d  t o  d i s c o v e r  t h e  
recorded  f a c t s  about  h i s  n a t u r a l  p a r e n t a g e  on a t t a i n i n g  h i s  
major i ty ."  
s h o u l d  have t h e  same r i g h t .  On t h e  o t h e r  hand, i f  t h e  o n l y  
f a c t  which t h e  c h i l d  i s  a b l e  t o  d i s c o v e r  i s  t h a t  he i s  n o t  
g e n e t i c a l l y  t h e  o f f s p r i n g  of  h i s  m o t h e r ' s  husband, bu t  o f  a 
donor wholly unknown n o t  on ly  t o  him b u t  t o  h i s  mother and 

The argument i n  f a v o u r  of  a procedure  g i v i n g  t h e  

I 

I t  t h e r e f o r e  seems l o g i c a l  t h a t  an A . I . D .  c h i l d  

18 If Lemuel G u l l i v e r ' s  d i s c o v e r i e s  on t h e  i s l a n d  of  
Glubbdubdrib a r e  t o  be b e l i e v e d ,  t h e y  c e r t a i n l y  have n o t .  

1 9  Adoption Act 1958, s . Z O A ,  i n s e r t e d  by t h e  Chi ldren  Act 
1 1975, s . 2 6 .  
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h e r  husband, it i s  d i f f i c u l t  t o  s e e  t h a t  t h i s  would be of any 
r e a l  advantage t o  him.” 
t h e  r i g h t  t o  know t h e  i d e n t i t y  o f  t h e  donor would involve  a 
major ,  and probably  u n a c c e p t a b l e ,  change o f  p o l i c y  and 
p r a c t i c e .  Our p r e s e n t  i n c l i n a t i o n  i s  t h e r e f o r e  t o  recommend 
t h a t  t h e  law should  p r o v i d e  no s p e c i a l  p rocedure  t o  g ive  t h e  
c h i l d  a l e g a l  r i g h t  t o  a s c e r t a i n  h i s  A . I . D .  o r i g i n ,  b u t  we 
would p a r t i c u l a r l y  welcome views on t h i s  p o i n t .  There would 
be no l e g a l  d i f f i c u l t y  i n  p r o v i d i n g  such  a r i g h t  i f  e i t h e r  
t h e  adopt ion  o r  b i r t h  r e g i s t e r  a n n o t a t i o n  scheme were 
implemented, b u t  it would be d i f f i c u l t  t o  adapt  t h e  s u g g e s t e d  
s t a t u t o r y  deeming p r o v i s i o n  s o  a s  t o  g i v e  a r i g h t  which would 
be e n f o r c e a b l e  i n  p r a c t i c e .  

TO go f u r t h e r ,  by g i v i n g  t h e  c h i l d  

T r a n s i t i o n a l  p r o v i s i o n s  

10.27 The u s u a l  p o l i c y  o f  t h e  law i s  t h a t  l e g i s l a t i o n  s h o u l d  
n o t  o p e r a t e  r e t r o s p e c t i v e l y ,  and a l s o  t h a t  any change i n  t h e  
law should  n o t  a f f e c t  r i g h t s  under  e x i s t i n g  w i l l s  and 
s e t t l e m e n t s .  I f  t h e s e  p o l i c i e s  were fo l lowed i n  l e g i s l a t i o n  
e s t a b l i s h i n g  a deeming p r i n c i p l e  of  t h e  t y p e  under  d i s c u s s i o n ,  
t h e  e f f e c t  would be t h a t ,  as under  t h e  p r e s e n t  law, (a )  t h e  
l e g a l  s t a t u s  of  e x i s t i n g  A . I . D .  c h i l d r e n  would be u n a f f e c t e d ;  
and (b) A . I . D .  c h i l d r e n  born a f t e r  t h e  l e g i s l a t i o n  came i n t o  

2 0  In  adopt ion  c a s e s ,  t h e  a d o p t i v e  p a r e n t s  a r e  g iven  
w r i t t e n  i n f o r m a t i o n  about  t h e  c h i l d ’ s  p a r e n t a g e  and a 
memorandum a d v i s i n g  t h e  a d o p t e r s  o f  t h e  need t o  t e l l  
t h e  c h i l d  about  h i s  a d o p t i o n  and o r i g i n s :  Adoption 
Agencies R e g u l a t i o n s  1976,  r . 1 4 .  If t h e  c h i l d  s e e k s  
t o  e x e r c i s e  h i s  r i g h t  t o  i n f o r m a t i o n  about  h i s  p a r e n t a g e  
he must be a d v i s e d  o f  t h e  a v a i l a b i l i t y  of c o u n s e l l i n g  
(Adoption Act 1958, s .20A(4)) ,  and i f  he t a k e s  advantage 
of t h i s ,  t h e  c o u n s e l l o r  w i l l  be a b l e  t o  g i v e  him 
i n f o r m a t i o n  from t h e  r e c o r d s  o f  t h e  p l a c i n g  agency 
about  h i s  n a t u r a l  p a r e n t s .  I t  is t h e n  u s u a l l y  p o s s i b l e  
t o  s a t i s f y  t h e  adopted  c h i l d ’ s  p s y c h o l o g i c a l  need t o  
know about  h i s  n a t u r a l  p a r e n t s ’  p e r s o n a l i t i e s  and t h e i r  
mot ives  f o r  p l a c i n g  him f o r  a d o p t i o n .  I t  would n o t  be 
p o s s i b l e  t o  g i v e  any such  s a t i s f a c t i o n  t o  an A . I . D .  
c h i l d  i f  t h e  p r e s e n t  p r a c t i c e  were fo l lowed.  
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f o r c e  would notz1  be e n t i t l e d  t o  b e n e f i t  a s  t h e  c h i l d  of t h e  
mother ' s  husband under s e t t l e m e n t s  made, o r  under w i l l s  
t a k i n g  e f f e c t ,  b e f o r e  t h e  b i r t h .  We doubt whether t h e r e  i s  
any s u f f i c i e n t  ground t o  j u s t i f y  a depa r tu re  from e i t h e r  o f  
t h e s e  p r i n c i p l e s ,  bu t  we would welcome views as t o  whether 
t h e r e  i s  anyth ing  i n  t h e  n a t u r e  of A.I.D. which j u s t i f i e s  
excep t iona l  t r ea tmen t .  

Our p r o v i s i o n a l  conclus ion  on p a t e r n i t y  i n  A . I . D .  c a ses  

10.28 We a p p r e c i a t e  t h a t  t h e r e  a r e  o b j e c t i o n s ,  o f  g r e a t e r  
o r  l e s s e r  weight ,  t o  a l l  t h e  methods d i scussed  i n  t h i s  paper  
f o r  implementing t h e  sugges t ed  p o l i c y  t h a t  t h e  law should  
r ecogn i se  s o c i a l  r e a l i t y  a t  t h e  expense of g e n e t i c  t r u t h  and 
t r e a t  t h e  mothe r ' s  husband (provided t h a t  he has  consented) 
as  t h e  l e g a l  f a t h e r  of an A . I . D .  c h i l d .  Our p r o v i s i o n a l  
conclus ion  i s  t h a t  t h e r e  a r e  fewer o b j e c t i o n s  t o  t h e  s o l u t i o n  
of a s t a t u t o r y  deeming p r o v i s i o n  than  t o  e i t h e r  of t h e  
a l t e r n a t i v e s  we have d i scussed .  We a l s o  t h i n k  t h a t  i t  would 
be b e s t  t h a t  t h e  husband ' s  consent  be presumed wi thout  t h e  
requi rement  of any formal p r o o f ,  un le s s  and u n t i l  t he  
c o n t r a r y  is  e s t a b l i s h e d .  2 2  

concerned t o  r e c e i v e  views on t h e  ques t ions :  
We a r e  however p a r t i c u l a r l y  

(a) whether any s p e c i a l  p rov i s ion  should  be 
made t o  dea l  w i th  t h e  problem o f  t h e  
A . I . D .  c h i l d ' s  l e g a l  p a t e r n i t y ;  

if so  (b) whether ou r  proposa l  i s  accep tab le  t h a t  
t h e r e  should  be a s t a t u t o r y  p r o v i s i o n  
deeming t h e  mothe r ' s  husband t o  be t h e  
f a t h e r  of  h e r  A . I . D .  c h i l d  u n l e s s  it i s  
e s t a b l i s h e d  t h a t  he had n o t  consented  t o  
t h e  A.I.D. t r ea tmen t  which r e s u l t e d  i n  
t h e  c h i l d ' s  concep t ion ;  

2 1  I n  t h e  absence of an expressed  o r  impl ied  con t r a ry  

2 2  See p a r a s .  1 0 . 1 5  and 10 .16 ,  above. 
i n t e n t i o n .  
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.!. . , 

and (c)  whether  t h e r e  i s  any b e t t e r  s o l u t i o n  
t o  t h e  problem t h a n  t h o s e  which we 
have d i s c u s s e d .  

We a r e ,  however, concerned t h a t  t h e  l e g a l  problems o f  A . I . D . ,  
and t h e  c o n f l i c t i n g  views which may be e x p r e s s e d  on t h e s e ,  
should  n o t  impede c o n s i d e r a t i o n  of  what seems t o  us  t o  be t h e  
l a r g e r  problem of  i l l e g i t i m a c y ,  which i s  t h e  c e n t r a l  i s s u e  o f  
t h i s  paper .  

' i  
i 
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PART X I  

SUMMARY OF PROVISIONAL CONCLUSIONS 

We now s e t  o u t  a summary o f  t h e  q u e s t i o n s  r a i s e d  and 
o f  ou r  p r o v i s i o n a l  conc lus ions  i n  t h e  working paper .  Comments 
and c r i t i c i sms  a r e  i n v i t e d .  

THE PRINCIPLE FOR REFORM OF THE LAW 

( 1) We t e n t a t i v e l y  f avour  t h e  p r i n c i p l e  t h a t  t h e  s t a t u s  
o f  i l l e g i t i m a c y  shou ld  be  a b o l i s h e d  and t h a t  t h e  law h i t h e r t o  
a p p l i c a b l e  t o  l e g i t i m a t e  c h i l d r e n  s h o u l d  app ly  t o  a l l  
c h i l d r e n  w i t h o u t  d i s t i n c t i o n .  No a t t empt  s h o u l d  b e  made by 
s t a t u t e  t o  exclude any c l a s s  o f  f a t h e r  from au tomat i c  
e n t i t l e m e n t  t o  p a r e n t a l  r i g h t s .  We seek  views on whether  t h i s  

I i s  t h e  c o r r e c t  approach. (pa rag raphs  3 .1  t o  3.20) 

1 CONSEQUENTIAL REFOVS AND CONNECTED MATTERS 

Guardianship and custody o f  c h i l d r e n  born ou t  o f  wedlock 

~ ( 2 )  

' Chi ld ren  A c t  1975, and of  s o  much o f  s e c t i o n  l ( 7 )  o f  t h e  

The p a r e n t s  o f  c h i l d r e n  born o u t  o f  wedlock would,  
s u b j e c t  t o  t h e  c o u r t ' s  c o n t r o l ,  have e q u a l  p a r e n t a l  r i g h t s  
and d u t i e s ;  we propose t h e  r e p e a l  o f  s e c t i o n  85(7) o f  t h e  

Guardianship Act 1973 as  e x c e p t s  i l l e g i t i m a t e  c h i l d r e n  from 
t h e  p r i n c i p l e  of  e q u a l i t y  o f  p a r e n t a l  r i g h t s .  (pa rag raphs  
4 . 8  t o  4.9) 

(3) E i t h e r  p a r e n t  o f  such  a c h i l d  would b e  a b l e  t o  apply  
. f o r  t h e  c o u r t ' s  d i r e c t i o n  on a q u e s t i o n  a f f e c t i n g  t h a t  

c h i l d ' s  w e l f a r e .  (pa rag raph  4.10) 

( 4 )  The f a t h e r  of  such a c h i l d  would be  a j o i n t  gua rd ian  
of t h e  c h i l d ,  u n l e s s  and u n t i l  he  i s  removed by t h e  c o u r t .  
(pa rag raph  4.12) 

1 4 9  



(5 )  The f a t h e r  o f  a c h i l d  born out  of  wedlock would have 
power t o  appoin t  a. guard ian  f o r  t h e  c h i l d  by deed o r  w i l l ,  
w i t h o u t  having  f i r s t  t o  o b t a i n  a custody o r d e r .  
4.13) 

(paragraph  

(6) The f a t h e r  of  such a c h i l d  would be  ab le  t o  apply t o  
t h e  c o u r t  under  s e c t i o n s  7 and 11 o f  t h e  Guardianship of  
Minors Act 1 9 7 1  t o  r e s o l v e  any d i f f e r e n c e s  between h i m s e l f  and 
a co-guardian appoin ted  by t h e  mother.  (paragraph 4.14) 

c 7) The High C o u r t ' s  s t a t u t o r y  power t o  remove a 
guard ian ,  c o n t a i n e d  i n  s e c t i o n  6 of  t h e  Guardianship o f  Minors 
Act 1971,  s h o u l d  be e n l a r g e d  t o  e n a b l e  e i t h e r  p a r e n t  t o  b e  
removed, whether  t h e  o t h e r  p a r e n t  i s  l i v i n g  o r  n o t .  
(paragraphs  4.15 t o  4.17) 

( 8) S e c t i o n  4 of  t h e  Guardianship of  Minors A c t  1 9 7 1  

should  be amended t o  cover  t h e  case  o f  a d i s p u t e  between a 
s u r v i v i n g  p a r e n t  and a c o u r t - a p p o i n t e d  .guardian.  
(paragraphs  4.16 and 4.17) 

(9) I f  a p a r e n t ' s  g u a r d i a n s h i p  r i g h t s  have been removed 
by t h e  c o u r t ,  the  c o u r t  s h o u l d  have power i n  an a p p r o p r i a t e  
case  t o  r e i n s t a t e  him o r  h e r .  (paragraph  4.17) 

(10) The words i n  s e c t i o n  9 of  the  Guardianship of  Minors 
Act 1 9 7 1  r e q u i r i n g  a c o u r t  t o  c o n s i d e r  the  conduct and wishes  
o f  the  p a r e n t s  i n  a p p l i c a t i o n s  f o r  a c h i l d ' s  cus tody  o r  f o r  
access  s h o u l d  b e  removed as  b e i n g  c o n t r a r y  t o  modern 
p r i n c i p l e ;  and a l s o  t h e  words "having r e g a r d  t o  t h e  w e l f a r e  
of  the  minor" (which a r e  now s u p e r f l u o u s ) ,  (paragraph  4.19) 

(11) Amendments would be r e q u i r e d  t o  t h e  Guardianship o f  
Minors Acts and t o  t h e  Chi ldren  Act 1948 t o  e n s u r e  t h a t  t h e  
powers o f  t h e  c o u r t s  (and t h e  d u t i e s  o f  l o c a l  a u t h o r i t i e s )  as  
regards  c a r e  and s u p e r v i s i o n  o r d e r s  a r e  t h e  same whether  t h e  
c h i l d ' s  p a r e n t s  a re  marr ied  o r  n o t .  (paragraph  4.20) 
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(12) No s p e c i a l  p r o v i s i o n  s h o u l d  b e  made f o r  agreements 
about  p a r e n t a l  r i g h t s  between p a r e n t s  n o t  mar r i ed  t o  each 
o t h e r .  The law r e l a t i n g  t o  agreements between mar r i ed  p a r e n t s  
s h o u l d  be  brought  i n  l i n e  by t h e  r e p e a l  o f  s e c t i o n  l ( 2 )  o f  t h e  
Guardianship Act 1973. (pa rag raphs  4.21 t o  4;25) 

Maintenance o f  c h i l d r e n  bo rn  o u t  o f  wedlock 

(13) A f f i l i a t i o n  p roceed ings  would d i s a p p e a r  i n  t h e i r  
p r e s e n t  form (pa rag raphs  4.5 and 4.27) as w e l l  as t h e  s p e c i a l  
form o f  appea l  t o  t h e  Crown Court  (pa rag raphs  4.35 t o  4.37) 
and c e r t a i n  o t h e r  f e a t u r e s  of  such p roceed ings .  ( s e e  
pa rag raphs  ( 1 7 ) ,  ( 1 9 ) ,  (24) and (57) below) 

(14) S e c t i o n  1 4  o f  t h e  Guardianship of  Minors A c t  1971 
s h o u l d  b e  r e p e a l e d  s o  t h a t  t h e  maintenance p r o v i s i o n s  i n  t h a t  
A c t  would apply  t o  c h i l d r e n  born o u t  o f  wedlock. (paragraph 
4.29) 

( 1 5 )  The wide r  r u l e s  as  t o  j u r i s d i c t i o n  which now govern 
t h e  maintenance o f  l e g i t i m a t e  c h i l d r e n  under  t h e  Guardianship 
o f  Minors Acts would apply t o  a l l  c h i l d r e n .  (paragraphs 4.32 
t o  4.34) 

(16) S e c t i o n  9 of t h e  Guardianship of  Minors A c t  1971 
s h o u l d  b e  amended t o  e n a b l e  t h e  c o u r t  t o  make a maintenance 
o r d e r  f o r  t h e  c h i l d  w i t h o u t  de t e rmin ing  t h e  c h i l d ' s  custody 
a t  t h e  same time. (pa rag raph  4.38) 

(17) There would be  n o  time l i m i t  on t h e  b r i n g i n g  of  
p roceed ings  f o r  t h e  maintenance o f  c h i l d r e n  bo rn  o u t  o f  
wedlock. (paragraphs 4.39 t o  4.42) 

(18) The f a t h e r  o f  such  a c h i l d  would b e  a b l e  t o  apply t o  
t h e  c o u r t  f o r  an o r d e r  a g a i n s t  t h e  mother f o r  t h e  c h i l d ' s  
maintenance. (paragraph 4.43) 
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(19) The mother would b e  a b l e  t o  apply f o r  a maintenance 
o r d e r  n o t w i t h s t a n d i n g  t h a t  s h e  i s  n o t  (and  was n o t  a t  t he  
t ime of  t he  c h i l d ’ s  b i r t h )  a “ s i n g l e  woman”. (paragraphs 
4 . 4 4  and 4.45) 

(20) The Supplementary B e n e f i t s  Act 1976, t h e  N a t i o n a l  
A s s i s t a n c e  Act 1948, t h e  Children Act 1948 and t h e  Ch i ld ren  
and Young Persons Act 1933 would be  amended, removing t h e  
s p e c i a l  p r o v i s i o n s  r e l a t i n g  t o  c h i l d r e n  born o u t  o f  wedlock. 
(paragraphs 4 . 4 7  and 4.48) 

(21) S e c t i o n s  34(3) and 45 o f  t h e  Children Act 1975 
s h o u l d  be r e p e a l e d ,  s o  t h a t  any c u s t o d i a n  ( i n c l u d i n g  one 
marr ied t o  t h e  c h i l d ’ s  mother) could b r i n g  p roceed ings  f o r  
maintenance under s e c t i o n  34 o f  t h a t  Act a g a i n s t  t h e  c h i l d ‘ s  
f a t h e r  i n s t e a d  o f  a f f i l i a t i o n  p roceed ings  under  s e c t i o n  45 .  
(paragraph 4.49) 

(22) The High Court  and county c o u r t  s h o u l d  have power t o  
o r d e r  s e c u r e d  p e r i o d i c a l  payments under  t h e  Guardianship o f  
Minors Acts. (pa rag raphs  4 .50  and 4.51) 

(2 3 )  The High C o u r t ’ s  and county c o u r t ’ s  e x i s t i n g  power 
t o  award lump sums f o r  l e g i t i m a t e  c h i l d r e n  under  t h e  
gua rd iansh ip  l e g i s l a t i o n  would e x t e n d  t o  c h i l d r e n  bo rn  o u t  of 
wedlock. (pa rag raphs  4.52 and 4.53) 

(24) Such lump sums shou ld  be  capable  of  cove r ing  expenses  
i n c u r r e d  i n  connec t ion  w i t h  t h e  b i r t h  even i f  i n c u r r e d  b e f o r e  
b i r t h ;  b u t  t h e r e  s h o u l d  b e  no  s p e c i a l  p r o v i s i o n  f o r  f u n e r a l  
expenses  o f  t h e  c h i l d .  (pa rag raph  4.53) 

(25) P r o p e r t y  ad jus tmen t  o r d e r s  s h o u l d  be a v a i l a b l e  i n  
the  High Court  o r  county c o u r t  under  t h e  Guardianship o f  
Minors Ac t s .  (pa rag raph  4.54) 
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(26) A maintenance o r d e r  s h o u l d  be a v a i l a b l e  f o r  a c h i l d  
over  1 8  who i s  undergoing f u r t h e r  e d u c a t i o n  o r  t r a i n i n g  o r  i f  
t h e r e  a r e  o t h e r  s p e c i a l  c i rcumstances  , n o t w i t h s t a n d i n g  the  
f a c t  t h a t  no o r d e r  h a s  been made b e f o r e  h e  a t t a i n e d 1 8 .  
(paragraph  4.55) 

(2 7) The r u l e  t h a t  a p e r i o d i c a l  payments o r d e r  f o r  a 
c h i l d  made i n  favour  of  one of  h i s  p a r e n t s  l a p s e s  a f t e r  s i x  
months '  c o h a b i t a t i o n  by h i s  p a r e n t s  would apply t o  c h i l d r e n  
born o u t  of  wedlock. (paragraphs  4 . 5 7  and 4.58) 

(2 8) Courts  s h o u l d  have power under  t h e  Guardianship of  
Minors Acts s i m i l a r  t o  t h a t  under  s e c t i o n s  35 and 36 of t h e  
Matr imonial  Causes Act 1973 t o  vary  w r i t t e n  agreements f o r  
t h e  maintenance of  c h i l d r e n .  (paragraphs  4 . 5 9  t o  4.63) 

(29) S e c t i o n  6(6)  of t h e  Family Law Reform Act 1969, 
which p r e v e n t s  an award o f  maintenance from be ing  made t o  an 
i l l e g i t i m a t e  ward o f  c o u r t ,  s h o u l d  be r e p e a l e d .  (paragraph  
4.65) 

(30) In o r d e r  t h a t  t h e  High Court  i n  wardship  proceedings  
should  n o t  b e  p r e v e n t e d  from making a maintenance o r d e r  i n  
a p p r o p r i a t e  c i rcumstances  , t h a t  c o u r t  s h o u l d ,  where n e c e s s a r y ,  
d i r e c t  t h e  i s s u e  of  p a t e r n i t y  t o  be t r i e d .  (paragraph  4.65) 

(31) The p r o v i s i o n  t h a t  a maintenance o r d e r  i n  wardship  
made i n  favour  o f  a p a r e n t  l a p s e s  a f t e r  t h r e e  months '  
c o h a b i t a t i o n  by t h e  p a r e n t s  s h o u l d  be amended t o  provide  f o r  
l a p s e  a f t e r  s i x  months' c o h a b i t a t i o n .  (paragraph  4.66) 

I n h e r i t a n c e  

(32) A c h i l d  born o u t  o f  wedlock would be  a b l e  t o  
i n h e r i t  on t h e  i n t e s t a c y  o f  h i s  r e l a t i v e s ,  as  i f  h e  had been  
born l e g i t i m a t e ;  and h i s  r e l a t i v e s  would l i k e w i s e  be  a b l e  t o  
i n h e r i t  on h i s  i n t e s t a c y .  (paragraphs  5.6 t o  5.8) 
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(33) A presumption o f  n o n - s u r v i v o r s h i p  on t h e  l i n e s  of 
s e c t i o n  14(4) of t h e  Family Law Reform A c t  1969 s h o u l d  be 
e n a c t e d  f o r  t h e  c a s e  o f  any p a t e r n a l  r e l a t i o n s  o f  a person  
born  o u t  o f  wedlock who d i e s  i n t e s t a t e .  (paragraph  5.9) 

( 3 4 )  A s  under  s e c t i o n  1 7  o f  t h e  Family Law Reform Act 
1969 , t r u s t e e s  and p e r s o n a l  r e p r e s e n t a t i v e s  s h o u l d  b e  
a u t h o r i s e d  t o  d i s t r i b u t e  an e s t a t e  w i t h o u t  e n q u i r y  i n t o  t h e  
p o s s i b l e  e x i s t e n c e  o f  r e l a t i v e s  who may b e  e n t i t l e d  t o  
b e n e f i t  as  a r e s u l t  o f  t h e  change proposed i n  t h e  law of  
s u c c e s s i o n ;  b u t  t h o s e  r e l a t i v e s  s h o u l d  b e  p e r m i t t e d  t o  t r a c e  
p r o p e r t y  as  under  t h e  p r e s e n t  law, (paragraph  5 .9)  

(35) Success ion  claims brought  b y ,  o r  a g a i n s t  t h e  e s t a t e  
o f ,  a person  born o u t  o f  wedlock, s h o u l d  n o t  be made s u b j e c t  
t o  any s p e c i a l  c o n d i t i o n s .  (paragraph  5 .10 )  

(36) The l i m i t a t i o n  i n  s e c t i o n  15(2)  o f  t h e  Family Law 
Reform Act 1969, by which t h e  word "chi ld"  i s  c o n s t r u e d  as 
i n c l u d i n g  an i l l e g i t i m a t e  c h i l d  only  where he i s  a p o t e n t i a l  
b e n e f i c i a r y ,  s h o u l d  be  a b o l i s h e d .  (paragraph  5.13) 

137) Although t e s t a t o r s  and g r a n t o r s  may cont inue  t o  u s e  
r e s t r i c t i v e  words of l i m i t a t i o n ,  t h e  word "he i r"  (whether  i n  
connec t ion  w i t h  a t i t l e  o r  n o t )  s h o u l d  n o t ,  i n  t h e  case  of  
f u t u r e  g r a n t s ,  n e c e s s a r i l y  be c o n s t r u e d  as meaning o n l y  a 
c h i l d  born i n  wedlock. (paragraphs  5.19 and 5.20) 

P a r e n t a l  agreement t o  adopt ion  

(381 Unless t h e  c o u r t  d i s p e n s e s  w i t h  h i s  agreement , t h e  
f a t h e r  o f  a c h i l d  born o u t  of  wedlock would have t o  agree  t o  
t h e  c h i l d ' s  adopt ion .  (paragraph  6.5) 

1391 
of such a c h i l d  t o  apply e x  p a r t e  i n  s p e c i a l  c i rcumstances  

f o r  an o r d e r  d i s p e n s i n g  w i t h  t h e  f a t h e r ' s  agreement. 
(paragraph  6.6) 

C o n s i d e r a t i o n  might b e  given t o  a l lowing  t h e  mother 
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P a r e n t a l  consent  t o  marr iage 

(40) The consent  o f  t h e  f a t h e r  o f  a c h i l d  born o u t  o f  
wedlock t o  t h e  c h i l d ' s  marr iage  would b e  r e q u i r e d  i n  t h e  same 
c i rcumstances  and s u b j e c t  t o  t h e  same d i s p e n s i n g  powers as  
t h a t  of  the  f a t h e r  of  a c h i l d  born i n  wedlock. (paragraphs  
6 . 7  and 6.8) 

P a r e n t a l  powers i n  r e l a t i o n  t o  t h e  change o f  a c h i l d ' s  name 

(41) The p o s i t i o n  o f  t h e  f a t h e r  of  a c h i l d  born o u t  o f  
wedlock i n  r e l a t i o n  t o  a proposed change i n  t h e  c h i l d ' s  name 
would be t h e  same as t h a t  of  t h e  f a t h e r  of  a c h i l d  born i n  
wedlock. (paragraphs  6 . 9  t o  6.13) 

N a t i o n a l i t y  and c i t i z e n s h i p  

(42) On t h e  a b o l i t i o n  o f  i l l e g i t i m a c y ,  a c h i l d  born 
abroad o u t  o f  wedlock s h o u l d  a c q u i r e  U.K.  c i t i z e n s h i p  from h i s  
f a t h e r  as o f  r i g h t .  (paragraphs  7 .6  t o  7.12) 

Domicile and connected m a t t e r s  

(43) We s u g g e s t  t h a t  t h e  domic i le  o f  o r i g i n  o f  any c h i l d  
s h o u l d  be t h a t  o f  h i s  mother and t h a t  t h e r e a f t e r  h e r  domic i le  
should  c o n t r o l  the  c h i l d ' s  domic i le  of dependence. I f  t h e  
p a r e n t s  l i v e  a p a r t  t h e  c h i l d ' s  domic i le  of dependence s h o u l d  
be  t h a t  of  h i s  f a t h e r  i f  h e  l i v e s  w i t h  him. (paragraphs  8 . 3  
t o  8.5) 

The e s t a b l i s h m e n t  o f  p a t e r n i t y  

(44) A presumption of  p a t e r n i t y  a r i s i n g  from t h e  f a c t  of 
marr iage  s h o u l d  r e p l a c e  t h e  p r e s e n t  presumption o f  l e g i t i m a c y ;  
and i t  s h o u l d  a l s o  apply where t h e  marr iage  was v o i d .  
(paragraphs  9 . 9  t o  9 . 1 1 )  
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(45) There s h o u l d  be  no presumption o f  p a t e r n i t y  a r i s i n g  
from f a c t s  o t h e r  than marr iage  (such as  c o h a b i t a t i o n  o r  t h e  
payment o f  money f o r  t h e  s u p p o r t  o f  t h e  c h i l d ) .  (paragraphs  
9.12 and 9.13) 

(46) N o  change s h o u l d  b e  made t o  t h e  p r a c t i c e  whereby a 
marr ied  woman may r e g i s t e r  a c h i l d  as  h e r  husband ' s  w i t h o u t  
ev idence  o r  p a t e r n i t y  from t h e  husband h i m s e l f .  (paragraph 
9 .15 )  

(47) There s h o u l d  be a procedure  whereby a f a t h e r  would 
be e n t i t l e d  t o  have h i s  name e n t e r e d  i n  t h e  b i r t h s  r e g i s t e r  
o f  t h e  c h i l d  f o l l o w i n g  t h e  making o f  a custody o r  a c c e s s  o r d e r  
i n  h i s  favour ,  a maintenance o r d e r  a g a i n s t  him, o r  a 
d e c l a r a t i o n  o f  parentage .  [paragraphs  9.18 t o  9.20) 

(4 81 The e x i s t i n g  procedure  f o r  r e - r e g i s t r a t i o n  o f  a 
c h i l d ' s  b i r t h  f o l l o w i n g  t h e  marr iage  of  h i s  p a r e n t s  s h o u l d  b e  
r e t a i n e d  b u t  it s h o u l d  no l o n g e r  be compulsory. (paragraph 
9.21) 

(49) No system of  v o l u n t a r y  acknowledgement of  p a t e r n i t y  
o t h e r  than by means o f  t h e  b i r t h s  r e g i s t e r  s h o u l d  be  
i n t r o d u c e d .  (paragraphs  9.23 and 9.24) 

(50) Where, i n  c o u r t  p r o c e e d i n g s ,  i t  i s  found o r  admi t ted  
t h a t  a m a n  i s  t h e  f a t h e r  o f  a c h i l d ,  and an o r d e r  i n  h i s  
favour  f o r  cus tody  o r  a c c e s s  o r  a g a i n s t  him f o r  maintenance 
i s  made, t h e  f i n d i n g  o r  admission s h o u l d  appear  on t h e  f a c e  
o f  t h e  o r d e r  i f  e i t h e r  p a r t y  s o  requests.  [paragraphs  9.27 
and 9.28) 
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(5  1 )  Where , i n  proceedings  a g a i n s t  him f o r  maintenance,  
a man s u c c e s s f u l l y  r e b u t s  a presumption o f  p a t e r n i t y  and t h e  
a p p l i c a t i o n  f o r  maintenance i s  a c c o r d i n g l y  d ismissed ,  t h e  man 
s h o u l d  be  e n t i t l e d  t o  an o r d e r  r e c o r d i n g  t h e  f i n d i n g  o f  non- 
p a t e r n i t y  b u t  where an a p p l i c a t i o n  a g a i n s t  him merely f a i l s ,  
w i t h o u t  i n v o l v i n g  t h e  s u c c e s s f u l  o v e r t u r n i n g  of  a presumption 
a g a i n s t  him, t h e r e  s h o u l d  be no such e n t i t l e m e n t .  
(paragraphs  9.29 t o  9 .31)  

(52) There s h o u l d  b e  a procedure  f o r  o b t a i n i n g  a 
d e c l a r a t i o n  o f  p a r e n t a g e  w i t h o u t  s e e k i n g  any o t h e r  o r d e r .  
(paragraphs  9.33 and 9.34) 

(53) The e f f e c t  o f  a d e c l a r a t i o n  o f  p a r e n t a g e  s h o u l d  be  
t h e  same as  t h a t  o f  a d e c l a r a t i o n  now made under  s e c t i o n  45 o f  
t h e  Matr imonial  Causes Act  1973. (paragraph  9.38) 

(54) Only t h e  c h i l d  h i m s e l f  s h o u l d  have an u n q u a l i f i e d  
r i g h t  t o  apply f o r  a d e c l a r a t i o n  o f  p a r e n t a g e ;  any o t h e r  
person  s h o u l d  b e  e n t i t l e d  t o  apply only  i f  t h e  c o u r t  i s  
s a t i s f i e d  t h a t  it i s  a p p r o p r i a t e  h a v i n g  r e g a r d  t o  t h e  w e l f a r e  
o f  t h e  c h i l d  t h a t  t h e  i s s u e  b e  t r i e d .  (paragraphs  9 . 4 0  and 
9.41) 

( 5 5 )  The High Court  and county c o u r t  s h o u l d  have 
j u r i s d i c t i o n  t o  make a d e c l a r a t i o n  o f  p a r e n t a g e .  The grounds 
f o r  assuming j u r i s d i c t i o n  s h o u l d  b e  t h e  a p p l i c a n t ' s  domic i le  
o r  h a b i t u a l  r e s i d e n c e  i n  England and Wales f o r  a t  l e a s t  1 2  
months p r e c e d i n g  t h e  a p p l i c a t i o n .  (paragraphs  9.42 t o  9.44) 

( 5 6 )  There s h o u l d ,  i n  proceedings  f o r  d e c l a r a t i o n s  of  
p a r e n t a g e ,  b e  p r o c e d u r a l  s a f e g u a r d s  des igned  t o  e n s u r e  t h a t  
a l l  r e l e v a n t  persons  a r e  b e f o r e  t h e  c o u r t .  (paragraph  9.45) 

1 5  7 



(5 7) There s h o u l d  be  n o  r u l e  o f  law r e q u i r i n g  c o r r o b o r a t i o n  
in  any proceedings  in  which p a t e r n i t y  i s  i n  i s s u e .  Nor should  
t h e  b r i n g i n g  o f  such proceedings  be s u b j e c t  t o  any t ime l i m i t .  

(paragraphs  9.46 t o  9.48) 

Pa te  rni  t y  o f  c h i l d r e n  conceived by a r t i f  i c i  a1  inseminat ion  

( 5  8) Views a r e  i n v i t e d  on whether  t h e r e  should  be a r u l e  
of  law whereby a c h i l d  conceived by A . I . D .  w i t h  t h e  consent  
o f  h i s  mother ' s  husband s h o u l d  f o r  a l l  purposes  be  deemed t o  
be  t h e  c h i l d  o f  h i s  m o t h e r ' s  husband and n o t  t h a t  o f  t h e  
donor.  (paragraphs  10 .8  t o  10.28) 

(59) I f  a deeming p r o v i s i o n  i s  thought  r i g h t ,  views a r e  
i n v i t e d  as t o  t h e  means by which t h i s  may be implemented. 
(paragraphs  10.11 t o  10.28) 

( 6 0 )  Views a r e  i n v i t e d  as  t o  whether  t h e r e  i s  any b e t t e r  
s o l u t i o n  t o  t h e  problem o f  t h e  p a t e r n i t y  of  A . I . D .  c h i l d r e n  
than  those  d i s c u s s e d  i n  t h e  paper .  (paragraph  10.28)  
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