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THE LAW COMMISSION
FAMILY LAW

Item XIX of the Second Programme
DECLARATIONS IN FAMILY MATTERS

To the Right Honourable the Lord Hailsham of Saint Marylebone, C.H.,
Lord High Chancellor of Great Britain

PARTI
INTRODUCTION

Background

1.1 Overthe past decade or so, the Law Commission has made proposals for
reform of substantial areas of the law relating to the jurisdiction and powers of
the courts in granting matrimonial relief and relating to the recognition of fore-
ign divorces, legal separations and annulments. As part of this general review of
family law, under Item XIX of our Second Programme of Law Reform,' we
published a Working Paper in 1973 examining the present state of the law on
declarations of status in family matters? and making provisional proposals for
reform. Wereceived a number of helpful comments in the course of consultation
and we are grateful to those who gave us their views.? :

1.2 A declaration affords a convenient method of seeking a judicial deter-
mination as to family status. A person’s status may be in doubt and he may wish
to know, for example, whether his foreign marriage or divorce will be recognised
as valid in England; or the question may be whether he is legitimate or has
become legitimated. The purpose of a declaration is to resolve such doubts once
and for all by establishing a person’s existing status, but without granting any
further relief.# A person’s status may, of course, be determined as an incidental
or preliminary issue in the course of other proceedings, for instance, an inher-
itance case; and a finding made in those proceedings will be binding on the
parties and those claiming under them. In this Report, however, our concern is
with ‘‘bare’’ declarations as to status in proceedings which are brought for that
purpose alone. Such declarations are at present obtainable under the court’s
inherent jurisdiction and under section 45 of the Matrimonial Causes Act 1973.
This section gives the court power to make declarations as to the validity of a
marriage and declarations concerning legitimacy or legitimation or that the

! This requires us to undertake a comprehensive examination of family law with a view to its
systematic reform and eventual codification: Law Com. No. 14 (1968).

2 Working Paper No. 48.

% Alist of commentators is set out in Appendix C.

4 The court cannot grant ancillary relief, e.g., orders for financial provision or for custody of
children, on making a declaration: Kassim v. Kassim [1962] P. 224.
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applicant is a ““British subject’’.* However, notwithstanding its modern setting,
section 45 does little more than re-enact the substance of statutory provisions
dating back to 1858; and to put the matter in context, it might be convenient to
refer briefly to the way the court’s power to grant declaratory relief has
developed.

1.3 Theremedies of divorce, nullity and judicial separation are in an impor-
tant respect declaratory in that each includes or implies a declaration as to the
validity or invalidity of the marriage. But a need for additional declaratory relief
has long been felt. The Legitimacy Declaration Act 1858°% conferred upon the
Court for Divorce and Matrimonial Causes’ the power to make declarations of
legitimacy and illegitimacy of certain persons, to make decrees declaratory of the
validity or invalidity of certain marriages® and to make decrees declaratory of a
person’s right to be deemed a natural born British subject. The 1858 Act closely
defined the persons to whom this relief was available and the marriages in respect
of which it was possible to obtain such declarations. The Act also established a
number of safeguards designed to ensure that the Attorney-General and persons
who might be affected by such decrees should have an opportunity of being
heard. The law, substantially as stated in the 1858 Act, has survived a number of .
statutory restatements® and is now to be found in section 45 of the Matrimonial
Causes Act 1973.

1.4 Alongside the statute law, there has also developed a substantial body of
case law in which without resort to the statute the courts have granted declar-
ations of matrimonial status. The basis of this case law is to be found in R.S.C.,
Order 15, rule 16, which provides that the Supreme Court has a power to make
“‘binding declarations of right whether or not any consequential relief is or could

5 “British subject’”” means ‘‘Commonwealth citizen’’ (British Nationality Act 1981, s. 51(1)) and
includes British citizens, British Dependent Territories citizens, British Overseas citizens and
citizens of Commonwealth countries (Sched. 3 of the 1981 Act) as well as the residual group of
those who are British subjects under the 1981 Act. A declaratjon as to the ‘‘right to be deemed a
British subject’’ under the Matrimonial Causes Act 1973, s. 45(4), confers no rights of citizenship,
such as the right of entry to, or abode in, this country.

¢ Sects. 1and 2.

" The court, which replaced the ecclesiastical courts, was created by the Matrimonial Causes Act
1857. .

& Prior to the enactment of the Legitimacy Declaration Act 1858, the courts did not have power to
grant bare declarations as to the validity of a marriage or as to a person’s legitimacy in proceedings
brought for that purpose alone: see Earl of Mansfield v. Stewart (1846) 5 Bell 139, 160; the
Attorney- General’s speech on the first reading of the Legitimacy Declaration Bill: Hansard
(H.C.) 15 June 1858, vol. 150, col. 2156; De Gasquet James v. Mecklenburg-Schwerin [1914] P.
53, 69—70. However, if, e.g., the validity of a marriage was in issue in certain actions, it was the
practice of the temporal courts to'send the question to be determined by the ecclesiastical courts,
whose determination (called a Bishop’s certificate) was binding on the parties and all others: see
Burn’s Ecclesiastical Law 9th ed., (1842), vol. 11, pp. 485—486; Har-Shefi v. Har-Shefi [1953] P.
161, 168. '
° The Legitimacy Declaration Act 1858, ss. 1 and 2, were repealed by the Supreme Court of
Judicature (Consolidation) Act 1925, and s. 188 of the 1925 Act, while substantially re-enacting
ss. 1 and 2, abolished the court’s powers to make declarations of illegitimacy or invalidity of a
marriage; s. 188 of the 1925 Act and s. 2 of the Legitimacy Act 1926, which empowered the court
to make a declaration of legitimacy of legitimated persons, were repealed by the Matrimonial
Causes Act 1950 and replaced, with verbal amendments, by s. 17 of that Act; s. 17 of the 1950 Act
was repealed by the Matrimonial Causes Act 1965 and replaced by s. 39 of that Act; s. 39 in turn
was repealed by the Matrimonial Causes Act 1973 and replaced without any change of substance
by s. 45 of that Act.
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be claimed’’.!? The rule is, however, procedural and gives no indication as to the
scope or extent of the power, which is part of the court’s inherent jurisdiction.
However, the main area of family law where this inherent power has been
invoked is that of recognition of foreign divorces and annulments. In granting
such declarations the courts have sought to meet a need unsatisfied by the
statute.!!

1.5 Thecourts have also entertained applications under Order 15, rule 16 for
declarations that a marriage was initially valid or invalid.’? However, more
recently they have, in the exercise of their discretion, refused to grant declar-
ations under the Order in situations where other appropriate relief is available.
Thus, the court has declined to grant a declaration as to the initial invalidity of a
marriage since the appropriate relief in such a case is a decree of nullity.'? It has
also been held!* that declarations, such as a declaration as to the initial validity of
a marriage, which are obtainable under section 45 of the Matrimonial Causes
Act 1973, should be made under, and in accordance with, that section. The
statute, unlike Order 15, rule 16, prescribes special procedural safeguards, and
the courts have exercised their discretion against making a declaration under the
Order so as to ensure compliance with those safeguards.

Scope of our proposals

1.6 Our examination of the present law has led us to conclude that it is in
need of reform. The statute law is restricted in scope, is outdated and complex
and has failed to provide a satisfactory code of relief.” In this Report we put
forward legislative proposals for a modern code of declaratory relief in family
matters to take the place of section 45 of the Matrimonial Causes Act 1973 which
we recommend should be repealed. Our proposals are limited in scope and their
only impact on the court’s inherent jurisdiction to make binding declarations
would be that, so far as concerns matrimonial status, legitimacy, legitimation

19 The power of the Probate, Divorce and Admiralty Division (now the Family Division) of the
High Court to grant “‘bare’’ declarations as to status without resort to the statute was first firmly
established in Har-Shefi v. Har-Shefi [1953] P. 161. The Court of Appeal held that since 1924,
when R.S.C., Ord. 25, 1.5 (now R.S.C., Ord. 15, r.16) was made applicable to matrimonial
causes, the Divorce Division could exercise their inherent power to grant declarations even if no
other relief was sought. :

! The Matrimonial Causes Act 1973, s. 45, although providing for declarations as to the initial
validity of a marriage, does not provide for declarations as to the validity of a divorce or
annulment. The need for the latter form of relief became apparent in the 1950s when increased
facilities for travel and the upheavals occasioned by the war resulted in an influx into England of a
number of foreign domiciliaries or nationals. Moreover, a large number of marriages had taken
place between English women and foreign domiciliaries or nationals, who had subsequently taken
divorce or nullity proceedings in their own country, and it became important for the English wife
to know whether the foreign divorce or annulment would be recognised as valid here: see Report
of the Royal Commission on Marriage and Divorce (1956) Cmd. 9678, para. 909.

12 See para. 2.8 below. k
1 Kassim v. Kassim [1962] P. 224. The practical importance of the distinction between the two
forms of relief is that the court cannot make orders for financial relief and for custody of children
on making a declaration.

14 See, e.g., Collett v. Collett [1968] P. 482; Vervaeke v. Smith [1981] Fam. 77.

'’ See the -observations of Sir James Hannen P., made in the context of an application for a
declaration of legitimacy, in which he agreed with counsel for the Attorney-General that the
Legitimacy Declaration Act 1858 ‘‘was defectively drawn, was difficult of construction and failed
to afford a remedy in certain cases it was intended to meet.””: Dodds v. A.-G. (1880) 42 L.T. 402.
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and adoption, the declarations available would be limited to those which will be
provided by statute.

1.7 Therecommendations in this Report are based very substantially on the
provisional proposals made in Working Paper No.48. Those proposals were
generally supported and welcomed on consultation as providing a rationali-
sation and simplification of the law. However, one commentator expressed the
view that the power to grant declarations in family matters should neither be
limited nor defined. We agree with the view that there should be no undue limita-
tion on the court’s inherent jurisdiction. As will be apparent, our proposals
would only have a limited impact on the court’s inherent powers and would, in
effect, confirm the approach recently adopted by the courts. If our proposals are
implemented, applications for declarations under the new statutory regime will
be subject to special procedural safeguards'® designed to protect third parties
and the public. It would be undesirable, as the courts have emphasised, to permit
a litigant to petition by an alternative procedure and thus to circumvent the
statutory safeguards.

1.8 Although we are primarily concerned in this Report with declarations in
family matters, we have not excluded consideration of some aspects of the law as
to nullity of a void marriage. A decree of nullity of a void marriage is in effect the
converse of a declaration as to the initial validity of a marriage made under
section 45 of the Matrimonial Causes Act 1973 and we think that they should
both be governed by the same rules in certain matters, such as procedural safe-
guards and application by third parties.

1.9 There is a final preliminary matter to which we should refer. This is that
in onerespect (i.e., whether the court should be empowered to grant declarations
.of parentage) the provisional proposals made in Working Paper No.48 have
been overtaken by the publication of our Report on Illegitimacy.!” In that Report
we considered at some length the anxiety which we felt about introducing such a
declaration procedure, ' but concluded that subject to certain jurisdictional and
procedural safeguards the court should be able to make a bare declaration of the
applicant’s own parentage.'® That proposal has consequences for the present
Report. First, the question arises whether the court’s existing power to make
declarations of legitimacy need be preserved once the court has power to make
declarations about the two elements usually implicit in the concept of
legitimacy—that is, parentage and the validity of the parents’ marriage. Secon-
dly, it will be necessary to consider whether the jurisdictional and other safe-
guards which we proposed should apply to bare declarations of parentage, in
order to meet fears about the possible potential for disruption and difficulties of
proof, need to be applied in cases involving the two elements of parentage and
marriage. We deal with these matters in Part III below.

' These safeguards are similar to those imposed by the Matrimonial Causes Act 1973, s. 45, and
the Matrimonial Causes Rules 1977 (S.1. 1977 No. 344), 1. 109 and 110; see paras. 3.57—3.63
below.

7 Law Com. No. 118 (1982). We note that you welcomed the proposals contained in that Report,
and indicated that you would wish to see those proposals implemented as soon as resources permit:
Hansard (H.L.) 21 November 1983, vol. 445, col. 93.

18 Law Com. No. 118 (1982) paras. 10.6—10.13.

¥ Ibid., paras. 10.14—10.39.



Arrangement of the Report

1.10 The arrangement of this Report is as follows. Part II examines the
present law relating to the two main sources of the court’s declaratory power
(section 45 of the Matrimonial Causes Act 1973 and the inherent jurisdiction)
and the various defects in the law. Part III sets out our detailed recom-
mendations for reform. In Part IV we propose that the remedy of jactitation of
marriage should be abolished and that the Greek Marriages Act 1884 should be
repealed. Our recommendations are summarised in Part V. The draft Bill to
implement our recommendations appears in Appendix A. Appendix B repro-
duces section 45 of the Matrimonial Causes Act 1973, and Appendix Ccontainsa
list of those persons and organisations who sent us comments on Working Paper
No.48. ‘



PART 11
THE PRESENT LAW AND ITS DEFECTS

A. The Present Law
2.1 Declarations in family matters are made at present:—

(a) under the Matrimonial Causes Act 1973, section 45;

(b) at the discretion of the court under R.S.C., Order 15, rule 16; .

(c) in ajactitation suit;

(d) under the Greek Marriages Act 1884.
Our principal concern is with (a) and (b). Jactitation and the Greek Marriages
Act are special cases and are considered in Part IV,

(a) Declarations under the Matrimonial Causes Act 1973, s.45

2.2 Under section 45 of the Matrimonial Causes Act 1973 the following
applications for a declaration of status may be made:—

(1) Any person who
(a) is a British subject or whose right to be deemed a British subject
depends wholly or in part on his legitimacy or the validity of any
marriage, and ’
(b) isdomiciled in England and Wales or Northern Ireland or claims any
real or personal estate in England and Wales may apply in the High
Court for a declaration that
(i) heisthelegitimate child of his parents;® or
(ii) hismarriage or that of his parents or that of his grandparents was
a valid marriage?' (section 45(1)).
(2) Any person may apply for a declaration that he or his parent or remoter
ancestor? has been legitimated under the Legitimacy Act 19762 or recognised
under section 3% of that Act as legitimated (section 45(2)).%
(3) Any person who is domiciled in England and Wales or Northern Ireland
or claims real or personal estate in England and Wales may apply for a declar-
ation that he is to be deemed a British subject (section 45(4)).

% This declaration includes children of a putative marriage rendered legitimate by s.1 of the
‘Legitimacy Act 1976: F & F v. A.-G. (1980) 10 Fam. Law 60. A putative marriage is a void
marriage where at the time of the act of intercourse resulting in the birth of the children (or at the
time of the celebration of the marriage if later) both or either of the parties reasonably believed
that the marriage was valid; and the father of the child was domiciled in England and Wales at the
time of the birth, or, if he died before the birth, was so domiciled immediately before his death.

2 A declaration can be made as to the validity of a polygamous marriage under s. 45 or under the
court’s inherent jurisdiction: s. 47 (1) and (3).

22 Ancestor means lineal progenitor (not, €.g., an uncle): Knowles v. A.-G. [1951] P.54.

2 Formerly, the Legitimacy Act 1926; and see Legitimacy Act 1976, Sched., 1, para. 1(2).

24 Or under s. 8 of the Legitimacy Act 1926.

¥ No rules as to the jurisdiction of the courts are prescribed for such declarations. The jurisdiction
would appear to be unlimited and not dependent on the petitioner’s domicile or nationality or his
claim to property in England and Wales.
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2.4 Leaving aside for the present the jurisdictional criteria,? it will be seen
that the declarations available under section 45 are:—

(a) thatthe applicant is legitimate;

(b) that the applicant or any ancestor of his has been legitimated;

(c) thatthe applicant’s marriage or that of his parents or of his grandparents
was a valid marriage;

(d) that the applicant is a British subject.

2.4 Except in the case of (b) (legitimation), where the application can be
made either to the High Court or to the county court,?” all applications under
section 45 must be made to the High Court. The Attorney-General®® must be
made a party in every case® and the applicant must apply for directions?® as to
what other persons must be given notice of the application so as to enable them to
oppose it if they so wish. Care must be taken to have before the court everybody
whose interests may be affected.3! The hearing may take place in camera and the
restrictions on reporting contained in the Judicial Proceedings (Regulation of
Reports) Act 1926 apply.? It is provided that the court “‘shall make such decree
as it thinks just’’ and it was decided in Puttick v. A.-G.* that the court had a
discretion to refuse a declaration that a petitioner’s marriage was valid, if it was
of the opinion that it would not be just to do so. It is further provided that the
decree shall be binding on the Crown and all other persons, but so that the decree
is not to prejudice any person

(a) if obtained by fraud?® or collusion; or
(b) unless that person had been given notice of, or was a party to, the pro-
ceedings or claimed through such a person.3s

 These differ according to the type of declaration sought: see para. 2.12(d) below.

77 The county court, if it considers that the case is one which owing to the value of the property
involved or otherwise ought to be dealt with by the High Court, may, and if so ordered by the
High Court must, transfer the application to the High Court: s. 45(3).

B 1t was said in De Gasquet James v. Mecklenburg-Schwerin [1914] P.53, 70, that the
Attorney-General becomes a party to protect the interests of the Crown and the public.

 Sect. 45(6).

% Sect. 45(7); Matrimonial Causes Rules 1977 (S.1. 1977 No. 344), r. 110(4).

31 Re A.B.’s Petition (1927) 96 L.J.P. 155. In the case of a legitimacy application the next-of-kin
of the putative father may be persons whose interests may be affected: ibid. See also the
Matrimonial Causes Rules 1977 (S.I. 1977 No. 344), rr. 110 and 111 and C.C.R., Order 46 (S.1.
1981 No. 1687) for the rules as to practice; the applicant must give particulars by affidavit of every
person whose interests may be affected: ibid.

32 Domestic and Appellate Proceedings (Restriction of Publicity) Act 1968, s. 2(3) as aménded.

% [1980] Fam. 1. The decision not to grant the declaration rested in this case on the applicant’s
lack of an English domicile. Sir George Baker P. found the applicant’s marriage to be valid but
stated that he would have refused a declaration to that effect, even if the applicant had been
domiciled in England.

3% The Ampthill Peerage [1977]1 A.C. 547 where fraud in this context was held to mean that the
declaration has been obtained by dishonesty; ‘‘there must be conscious and deliberate dlshonesty
and the declaration must be obtained by it.”’ ibid., at p. 571 per Lord Wilberforce.

¥ Sect. 45(5).



2.5 The court’s power under section 45 is limited to making declarations
which fall squarely within the terms of the section.3¢ Thus, it has been held that
there is no power under this section to declare that a marriage still subsistedon a
specified date®” or to declare that any person other than the applicant is legiti-
mate,*® or that any person is illegitimate,? or that any person, other than the
applicant or an ancestor of his, had been legitimated.*

(b) Declarations under the inherent jurisdiction of the court

2.6 Inaddition toits powers under section 45 of the Matrimonial Causes Act
1973, the High Court has power to make declarations as to matrimonial status,
using the procedure of R.S.C., Order 15, rule 16, which provides that:—

" No action or other proceeding shall be open to objection on the ground that a
merely declaratory judgment or order is sought thereby, and the Court may
make binding declarations of right whether or not any consequential relief is
or could be claimed.

The rule does no more than make clear that the rules of court do not prevent the
exercise of a declaratory jurisdiction: it does not create any such jurisdiction or
specify what declarations are available. One must look to the cases to discover
the nature of the jurisdiction and the declarations that a court can make.

2.7 Declarations have been made:—

(a) that aforeign divorce has validly dissolved* a marriage;

(b) that a foreign decree of nullity has validly annulled*? a marriage; _

(c) that a foreign divorce® or foreign nullity* decree was not entitled to be
recognised in England.

26 The only decision which would seem to run counter to this proposition is Starkowski v. A.-G.
[1952] P. 135; [1952] P. 302 (C.A.); [1954] A.C. 155 (an application under what is now s. 45 in

which the marriage of the petitioner’s parents was declared invalid and the petitioner not to

have been legitimated (this was the form of the declaration made: Case No. 4308 of 1951); but

it is questionable whether this, though in the form of a declaration, was intended to be anything

more than a statement of the consequences flowing from the dismissal of an appli-

cation.

3 Aldrichv.A.-G. [1968]1P, 281.

% Warter v. Warter (1890) 15 P.D. 35 (no power to make legitimacy declaration otherwise than in

accordance with the provisions of the Legitimacy Declaration Act 1858; application to declare

applicant’s father legitimate refused); Aldrich v. A.-G. [1968] P. 281 (application to declare

applicant’s daughter legitimate refused).

3 Manselv. A.-G. (1877) 2 P.D. 265; (1879) 4 P.D. 232 (application to declare brother illegitimate

struck out); B. v. A.-G. [1967] 1 W_.L.R. 776 (declaration that A was not the legitimate child of B

refused).

“ Knowlesv. A.-G. 11951] P, 54 (application to declare applicant’s uncles legitimated refused).

4\ Har-Shefi v. Har-Shefi [1953] P. 161 (C.A.); Lee v. Lau [1967] P. 14; Cruse v. Chittum

[1974] 2 All E.R. 940; Quazi v. Quazi[1980] A.C. 744.

“2 Abate v. Abate [1961] P. 29; Merker v. Merker [1963] P. 283; Law v. Gustin [1976] Fam. 155;

Perriniv. Perrini [1979] Fam. 84.

43 Macalpine v. Macalpine [1958] P. 35; Middleton v. Middleton [1967] P. 62; Re Meyer [1971] P.

298; Kendall v. Kendall [1977] Fam. 208.

“4 Leprev. Lepre[1965]1P.52,57.



It has, however, been held* that the court has no jurisdiction either under Order
15, rule 16, or otherwise, to grant a bare declaration of paternity in wardship
proceedings. Further, it has been held that there is no power under Order 15, rule
16, to make declarations of legitimacy* or as to the initial validity of a mar-
riage.¥ These declarations must be made under section 45. However, it may be,
as was tentatively suggested in two cases,*® that there is a distinction between a
declaration that a marriage is still subsisting and a declaration that it was valid ab
initio. It was suggested in these cases that the court might under Order 15, rule 16
make the former but not the latter declaration. Finally, it has been held® that
there is no power under Order 15, rule 16, to make declarations of invalidity of
marriage and that such a declaration can be made only by means of a decree of
nullity.

2.8 Nevertheless, the position is not entirely free from doubt as in a number
of cases the court has entertained applications under Order 15, rule 16 to declare
marriages valid or invalid. Thus, the court has entertained applications for
declarations that ‘‘the marriage remains a valid and subsisting marriage’’, that
“‘her marriage to the respondent subsisted and that her status was that of a
married woman’’3! and that ‘‘the marriage subsisted on’’ a specified date.?
Moreover, in Kunstler v. Kunstler™the court entertained an application for a
declaration that a marriage was initially valid and in Woyno v. Woyno* actually

* Re J.S. (aminor)[1981] Fam. 22,

* Knowles v. A.-G. [1951]1 P. 54; Aldrich v. A.-G. [1968] P. 281. In the latter case, Ormrod J.
relied on s. 21 of the Supreme Court of Judicature (Consolidation) Act 1925 in holding that the
court had no power to grant declarations of legitimacy outside the scope of s. 39 of the
Matrimonial Causes Act 1965 (now s. 45 of the Matrimonial Causes Act 1973). Sect. 21 of the 1925
Act conferred on the High Court jurisdiction ‘“with respect to declarations of legitimacy and of
validity of marriage, as is hereinafter in this Act provided”’. This is a reference to s. 188 of the 1925
Act which became, with minor amendments, s. 17 of the Matrimonial Causes Act 1950, s. 39 of
the Matrimonial Causes Act 1965 and s. 45 of the Matrimonial Causes Act 1973. Sect. 21 of the
1925 Act has been repealed by the Supreme Court Act 1981. However the Court of Appeal has
recently held that the existence of special safeguards imposed on applications for declarations by
the 1973 Act and by the Matrimonial Causes Rules 1977 (S.I. 1977 No. 344) constitutes a valid
ground for not allowing an application for a declaration under the court’s inherent jurisdiction as
regulated by R.S5.C., Order 15, r. 16; Vervaeke v. Smith [1981] Fam. 77, 122; see also Collett v.
Collett [1968] P.482.

47 De Gasquet James v. Mecklenburg-Schwerin 119141 P. 53; Collett v. Collett [1968] P. 482;
Eneogwe v. Eneogwe (1976) 120 S.J. 300 (C.A.) following the decision in Aldrich v. A.-G. (n. 46
above).

8 Collett v. Collett [1968] P.482, 494; Aldrichv. A.-G. [1968] P.291, 293. In Garthwaite v Garthwaite
[1964] P.356, 397 Diplock L.J. left open the question as to whether the court has power to make a
bare declaration as to the validity or continued subsistence of a marriage between English domiciled
spouses otherwise than in the circumstances provided for ins. 17 of the Matrimonial Causes Act 1950
(now s. 45 of the Matrimonial Causes Act 1973), though he was inclined to think that the court had
such power.

“ Kassimv. Kassim [1962]1P. 224; Corbettv. Corbett [1971] P. 83.

5 Garthwaitev. Garthwaite [1964]1 P. 356 (C.A.).

Y Qureshiv. Qureshi[1972] Fam. 173.

52 Re Meyer (19711 P. 298; but a similar declaration was refusedin Aldrichv. A.-G. [1968] P. 281.

3 [1969] 1 W.L.R. 1506; but the court refused to entertain an application for a similar declaration
in Eneogwe v. Eneogwe (1976) 1208.J. 300 (C.A.).

5411960] 1 W.L.R. 986.
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made such a declaration; in Gray v. Formosa® the court entertained an applica-
tion ‘“that the marriage should be declared a nullity’’ and in Merker v. Merkerss
““that it should declare her marriage not to have been validly celebrated accord-
ing to English law’’

2.9 The jurisdictional criteria for the grant of relief under R.S.C., Order 15,
rule 16, are not entirely clear.’” Courts have exercised the Jurlsdlctlon on the
following grounds:—

(a) where, at the time the proceedings were commenced, the petitioner was
domiciled in England;>8

(b) where, at the time the proceedings were commenced, the respondent was
resident in England;*

(c) where determination of the validity of a foreign decree was a necessary
step in proceeding to adjudication on a matter within the jurisdiction of
the court.®

In the case of a marriage void ab initio the ecclesiastical courts had jurisdiction to
pronounce a decree of nullity if the marriage had taken place in England® and it
may be that there is jurisdiction to make a declaration in respect of such a mar-
riage if it had taken place here: this was submitted in Abate v. Abate,® but the
ground on which jurisdiction was assumed is not stated. Finally, it was decided in
Vervaeke v. Smith that the jurisdiction of the court to grant declarations under

55 [1963) P. 259 (C.A.). The court was primarily concerned with whether it should recognise a
foreign decree of nullity and it is questionable whether this declaration was intended to be
anything more than a statement of the consequences following from the dismissal of an
application. See also Starkowski v. A.-G. (referred to in n. 36 above) where a marriage was
declared invalid.

56 [1963] P. 283. In this case the court was again primarily concerned with whether it should
recognise a foreign decree of nullity and therefore this decision is open to the same doubt as Gray
v. Formosa [1963] P. 259. ’

7 Historically, they seem to have developed by analogy with the jurisdiction of the ecclesiastical
courts to grant matrimonial relief, which courts had exclusive jurisdiction to grant such relief
before the Matrimonial Causes Act 1857.

8 Har-Shefi v. Har-Shefi [1953] p.161; Merker v. Merker [1963] P. 283; Garthwaite v. Garthwaite
[1964] P. 356; Lee v. Lau [1967] P. 14. There does not appear to be any direct English authority on
whether the respondent’s domicile suffices to found jurisdiction but, on principle, it ought to. If,
as is the case, the respondent’s residence suffices, it would be anomalous if his domicile did not.

% Vervaeke v. Smith [1981] Fam. 77, where the respondent was resident in England at the time of
the commencement of the proceedings but died some years before judgment. This decision of
Waterhouse J., affirmed by the Court of Appeal, appears to disapprove that part of the decision
of Sir Jocelyn Simon P. in Qureshi v. Qureshi [1972] Fam. 173 which held that the jurisdiction was
based on the residence of both the parties in England. The residence of the petitioner alone as a
jurisdictional basis is supported by Australian authority (Bishop v. Bishop [1971] 1 N.S.W.L.R.
300, 304—305; Casias v. Wallace [1971] 1 N.S.W.L.R. 331, 333) and by Lepre v. Lepre [1965] P.
52, 57; but the weight of English authority is against such a jurisdictional basis: Har-Shefi v.
Har-Shefi [1953] P. 161, 170, 172—173, 174; Garthwaite v. Garthwaite [1964] P 356, 379,
390-391; Vervaeke v. Smith [1981] Fam. 77, 95.

& Leprev. Lepre [1965] P. 52 (the petition was (i) for a declaration that a foreign nullity decree was
invalid and (ii) for divorce). The judgment of Waterhouse J. in Vervaeke v. Smith, above, at p. 95,
throws some doubt on this ground of jurisdiction.

61 Ross Smith v. Ross Smith[1963] A.C. 280.

62 [1961] P. 29; but see Garthwaite v. Garthwaite [1964] P. 356 where the Court of Appeal declined
jurisdiction to make a declaration of status even though the marriage had been celebrated in
England.

% [1981] Fam. 77.

10



" R.S.C., Order 15, rule 16 is unaffected by the Domicile and Matrimonial Pro-
ceedings Act 1973% which laid down new jurisdictional rules for divorce and
nullity proceedings.

2.10 An application under Order 15, rule 16, is by petition in the High
Court®® and the Matrimonial Causes Rules apply with the necessary modifi-
cations.® The person immediately affected by the proposed declaration is made
respondent, and where there is no such person, as where he is dead, leave must
be obtained to proceed without a respondent.s” There is no provision, as there is
in the case of an application under section 45,% for giving notice of the applica-
tion to persons who might be affected by the proposed declaration; though the
court may ask the Attorney-General to make arrangements for counsel to appear
as amicus curiae, and direct that interested parties be served and given an oppor-
tunity to take part in the proceedings.® The hearing of the petition is in open
court and the restrictions on publication applicable to proceedings under section
45 do not apply. It has not been finally determined”™ whether the declaration
operates in rem and binds persons who were not parties to the proceedings nor
aware of their existence or whether the declaration operates in personam and
only binds the parties to the proceedings.

2.11 The power to make declarations under R.S.C., Order 15, rule 16 is
discretionary” and the court will not decide hypothetical or academic ques-
tions.” Indeed, it has been emphasised in a number of decisions relating to
declarations of status that, even where the court has jurisdiction to grant the
declaration,” the exercise of that jurisdiction remains in the discretion of the
court.” In Vervaeke v. Smith™ such discretion was not exercised because the

 Sect. 5.

% Only the High Court can make a bare declaration as to matrimonial status; a divorce county
court may do so only where the petitioner seeks a declaration ancillary to the main relief claimed,
as where it is necessary to adjudicate on the validity of a marriage or divorce or as a necessary
preliminary to consideration of a petition for divorce or nullity: Practice Direction [19711 1
W.L.R.29.

% Matrimonial Causes Rule 1977 (S.1. 1977 No. 344) r. 111.

7 Re Meyer [1971] P. 298 (wife’s application after husband’s death to have foreign divorce
declared to be invalid). .

¢ See para 2.4 above. ’

% This was done in Kunstler v. Kunstler (19691 1 W.L.R. 1506. In that case the husband asked for a
declaration that his marriage to his second wife was valid, the validity of the second marriage
being dependent on whether the first marriage had been validly dissolved, and the court adjourned
the petition for an application to be made for directions relating to the joinder of the first wife. See
also R.S.C., Order 15, rule 6.

™ Kunstler v. Kunstler, above, at p. 1508, but see also the apparently confllctmg dicta of Baker J.
at p. 1510.

™ Russian Commercial and Industrial Bank v. British Bank for Foreign Trade Ltd. [1921] 2 A.C.
438; Hanson v. Radcliffe U.D.C. [1922] 2 Ch. 490, 507 per Sterndale M.R.; Ibeneweka v. Egbuna
[1964] 1 W.L.R. 219, 225 (P.C.) per Viscount Radcliffe; Varanand v. Varanand (1964) 108 S.J.
693; and see Matrimonial Causes Rules 1977 (S.1. 1977 No. 344) r. 109 (3)(b).

™2 Re Barnato [1949] Ch. 258 (C.A.); Har—Shefz v. Har-Shefi[1953]1 P. 161, 166 per Singleton L.J.:
‘‘“The court will not grant a declaration in the air.”’

™ Seepara. 2.9 above.

™ Adlrichv. A.-G. [1968] P. 281, 294—295; Kunstler v. Kunstler [1969] 1 W.L.R. 1506; Re Meyer
[1971] P. 298, 305; Vervaeke v. Smith [1981] Fam. 77, 96—102. The latter decision was affirmed
by the House of Lords on grounds of res judicata and public policy; the jurisdictional questlons
were not touched upon: [198311 A.C. 145.

5 [1981] Fam. 77 (Waterhouse J.).
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purpose of the declaration sought—that a foreign nullity decree should be recog-
nised in England—was to establish the validity of a subsequent marriage.
Because a procedure for granting a declaration as to the validity of that later
marriage was available under section 45, which, unlike Order 15, rule 16, lays
down various procedural safeguards,? the court exercised its discretion to
.ensure that the petitioner would submit to those procedural safeguards.

B. Defects in the present law

2.12 The existing law contains, in our view, at least five unsatisfactory
features:—

(a) There is uncertainty as to the zype of declarations which can be made by
reason of Order 15, rule 16 under the inherent jurisdiction.”

(b) Whereas declarations under section 45 have ‘‘built-in’’ safeguards,’®
such as giving notice to persons who might be affected by the declaration,
declarations in matrimonial matters under Order 15, rule 16 have no safe-
guards other than the discretionary powers of the court.”

(c) The jurisdictional criteria enabling the court to make declarations under
Order 15, rule 16 are unclear. These jurisdictional criteria, which would
appear to be those of the old ecclesiastical court, remain unaffected by
the changes in the jurisdiction of the court in matrimonial proceedings
introduced by the Domicile and Matrimonial Proceedings Act 1973.%0

(d) The jurisdictional criteria to make declarations under section 45 of the
Matrimonial Causes Act 1973 are anomalous. To obtain a declaration as
to legitimacy or initial validity of marriage the applicant must be domi-
ciled in England and Wales (or Northern Ireland) or claim property in
England and Wales; moreover he must be a ‘“British subject’’.?! By con-
trast, there is no jurisdictional requirement at all for applicants for a
declaration of legitimation (although an element in that declaration is the
validity of the applicant’s parents’ marriage: for a declaration as to that,
the above jurisdictional requirement would have to be satisfied).

(e) The declaration as to the ‘‘right to be deemed a British subject”’,%2 under
section 45(4) of the Matrimonial Causes Act 1973, appears (in its present
terms) to be of uncertain value since it confers no rights of citizenship,
such as the right of entry to or abode in this country; and in any event it
relates not to matters of family status but exclusively to a matter of public
law.

2.13 These unsatisfactory features are due in part to the outdated complex-
ities of the statute (section 45 of the Matrimonial Causes Act 1973) and in part to
uncertainty as to the true relationship between the statutory and discretionary
powers to grant relief. We recommend, therefore, that a new legislative code,

76 See para. 2.4 above.

7 Paras. 2,7—2.8 above.

8 See para. 2.4 above for a description of these safeguards.

" See para. 2.10above.

® Para. 2.9 above.

81 Or a person whose ‘‘right to be deemed a British subject’’ depends on his legitimacy:
Matrimonial Causes Act 1973, s. 45(1). The term ‘‘British subject’’ is synonymous with
‘“Commonwealth citizen’’: see British Nationality Act 1981, s. 51(1) and s. 37(1) and Sched. 3;
and n. 5 above.

82 Seen. 81 above.
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based on consistent principles, should replace the existing hotchpotch of
statutory and discretionary relief. In effect the new statute will determine the
declaratory relief available in matters of matrimonial status, legitimacy, legiti-
mation and adoption.
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PART 11
PROPOSALS FOR REFORM

3.1 We have recommended®? that there should be new statutory provisions
regulating the powers of the court to make declarations in matters of matrimo-
nial status, legitimacy, legitimation and adoption. In this Part of our Report we
shall examine in more detail such matters as the kinds of declaration which we
think the courts should be able to make, their effect, the circumstances in which
they can be made and the safeguards thought to be necessary.

A. What declarations should be available by statute
3.2 The declarations which appear to be available at present are:—

(a) that a marriage was initially valid;®

(b) thata marriage was initially void;®

(¢) that amarriage subsists or has ceased to subsist;3

(d) that a foreign divorce or annulment is valid or invalid in English law;¥

(e) that the applicant is legitimate or that he (or his parent or remoter
ancestor) is legitimated; 38

(f) that the applicant is a British subject;®

(g) thataforeign adoption is valid or invalid in English law;%

3.3 We proposed in the Working Paper that the following declarations
should be available by statute:—

(i) that the applicant’s marriage was, when celebrated, a valid mar-
riage;"

(ii) that English law recognises, or as the case may be, does not recognise,
a foreign divorce or annulment in respect of the applicant’s mar-
riage;»?

(iii) that the applicant is legitimate or has been legitimated pursuant to
statute or at common law.”

There was no disagreement on consultation from this proposal that such declar-
ations should be available.*

% Para. 2.13 above.

8 Matrimonial Causes Act 1973, s. 45(1).

% In Kassim v. Kassim[1962] P. 224, it was held that the court has no power to make such a
declaration but must, where it has found a marriage to be void, grant a decree of nullity; but there
are authorities which suggest that applications under R.S.C., Ord. 15, r. 16 may also be
entertained; see para. 2.8 above. .

¥ R.S.C.,0Ord. 15,r. 16; see para. 2.8 above.

¥ Ibid.; see para. 2.7 above.

% Matrimonial Causes Act 1973, s. 45(1) and (2) respectively; see para. 2.2 above.

% Ibid.; s. 45(4).

% There is nothing to suggest that the court cannot grant such a declaration under its inherent
jurisdiction as regulated by R.S.C., Ord. 15, r. 16. However, there does not appear to be any
reported English decision where the court has granted such a declaration.

! Working Paper No. 48, paras. 22—23.

%2 Ibid., paras. 30—31.

% Ibid., paras. 32—33.

% Though, as we pointed out in para. 1.7 above, one commentator expressed the view that the
power to grant declarations should not be limited or defined by statute.
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(i) Declaration as to the initial validity of one’s own marriage

3.4 Thisisalready provided for by statute.®> We have no doubt that it should
continue to be available. The question whether a person should be able to obtain
adeclaration as to anyone else’s marriage is considered below.%

(ii) Declaration as to the recognition or non-recognition in England of the vali-
dity of a foreign divorce, annulment or legal separation

3.5 Therecognition of foreign divorces and legal separations is governed by
the Recognition of Divorces and Legal Separations Act 1971. Recognition of
foreign annulments is governed by common law rules of recognition.®” Doubt
can and does arise as to whether such foreign determinations of status are validin
the eyes of English law and it is appropriate and desirable that the court should
have the power to pronounce on their validity. This power is also necessary in
relation to nullity decrees obtained elsewhere in the British Isles. '

3.6 InWorking Paper No. 48 we doubted whether such power was necessary
in the case of divorce decrees granted elsewhere in the British Isles because of the
rules as to their recognition laid down in section 1 of the Recognition of Divorces
and Legal Separations Act 1971. On further reflection, we have concluded that

“such a power is necessary since that section is not retrospective; it does not apply
to decrees obtained before 1 January 1972 and the recognition of such decrees
will continue to depend on the common law rules.?® Moreover, even if the decree
is granted after 1 January 1972, recognition in England will not be automatic
since the English court has power to refuse recognition if it is of the opinion that
there was no subsisting marriage between the parties.” In the Working Paper we
did not make any proposals for the recognition of decrees of judicial separa-
tion,!® whether obtained elsewhere in the British Isles or abroad, but, for the
reasons given above, the courts should be able to grant declarations as to the
validity or invalidity of judicial separation decrees as well as of divorces and
annulments. We accordingly recommend that the court should have power
under the proposed new statutory regime!®! to grant declarations that English law
recognises or, as the case may be, does not recognise a divorce, annulment or
legal separation, whether obtained elsewhere in the British Isles or overseas.

(iii) Declaration as to the subsistence of a marriage whose initial validity is not in
question

3.7 Onceitis conceded that a marriage is initially valid, the issue of granting
adeclaration as to its subsisting validity may arise in two types of case. The first,
and most likely, case is where the marriage has been terminated by death, divorce

% See para. 3.2(a) above.

% Paras. 3.29—3.33 below.

% These are currently under joint review by the Law Commission and the Scottish Law
Commission.

% Consideration is being given in the review referred to in n. 97 above, to the question whether to
recommend that the provisions of s.1 of the 1971 Act should apply to British divorces and judicial
separations obtained before 1972.

% Sect. 8(1)(a).

100 Although a decree of judicial separation does not change the partners’ marital status, it declares
their status with binding force and affects their mutual obligations.

101 The effect of putting such declarations on a statutory footing would be that they would no
longer be available under the inherent jurisdiction of the court as regulated by R.S.C., Ord. 15, r.
16: see para. 3.28 below.
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or annulment. So far as concerns the death of the other spouse, we expressed the
view in the Working Paper!?? that the granting of a declaration as to the subsis-
tence of a marriage was inappropriate and unnecessary. If one spouse is thought
to be dead, the other may petition under section 19 of the Matrimonial Causes
Act 1973 for a decree of presumption of death and dissolution of marriage.!®® The
decree has the effect of a decree of divorce and the court has power to make
orders for custody and financial provision for the children of the family and,
indeed, financial provision and property adjustment orders in favour of the
petitioner if the other spouse turned out to be alive.!® Thus a spouse who alleges
that his marriage is no longer subsisting by reason of the death of his partner has
an appropriate procedure available to him for determining the issue. The other
circumstances where the termination of an initially valid marriage may be in
issue are those which concern the validity of a foreign divorce or annulment. We
have already recommended!% that the court should be able to grant a declaration
as to the validity of divorces and annulments, whether granted elsewhere in the
British Isles or obtained overseas.

3.8 We now consider the second type of case where the issue of granting a
declaration as to the subsistence of a marriage may arise, namely, where there is
no issue as to whether the marriage has been terminated but where it may be

desirable for the petitioner to obtain a declaration as to its subsistence on a

particular date. Re Meyer'%indicates that thereis a need for a specific declaration
as to the subsistence of a marriage. Such a declaration can prove useful to a
person, such as Mrs Meyer, who is seeking to establish pension or succession
rights in a foreign country and the foreign court indicates that it requires, or
would be assisted by, a declaration from the English court. We therefore recom-
mend that the court should have power to grant declarations as to the subsistence
of amarriage!”” under the new statutory regime we propose. '

(iv} Declarations as to legitimacy and legitimation

3.9 Our WorkingPaper No. 48, published in 1973, proposed the retention of
the existing statutory power of the court to grant a declaration as to the
petitioner’s legitimacy and as to legitimation. We also proposed a minor amend-
ment to the present law to make clear that a declaration of legitimation may be
granted in respect not only to legitimation by virtue of statute,® or recognition as
a legitimated person under the statutory provisions, but also in the case of a

12 para. 29.

13 The court may grant the decree if satisfied that reasonable grounds exist for supposing the other
party to be dead.

19 See Manser v. Manser [1940] P. 224; Deacock v. Deacock [1958]1 P. 230 (C.A.).

105 See para. 3.6 above.

1% 11971] P. 298 (the wife divorced the husband in 1939 in Nazi Germany under duress; both
parties lived together in England for some years and, on the husband’s death, his widow became
entitled in Germany to a pension from a Compensation Fund for the benefit of victims of the Nazi
regime. The German court ordered the wife to prove by production of a suitable English document
that she was validly married according to English law on certain specified dates. The wife
successfully sought from the English court a declaration that the 1939 German decree was invalid
and that she was lawfully married to the husband on the relevant dates.)

17 1.e., a declaration that a marriage subsists or has ceased to subsist on a particular date or dates.

108 The effect of including such declarations in the proposed statutory scheme would be that they
would no longer be available under the inherent jurisdiction of the court as regulated by R.S.C.,
Ord. 15, 1. 16: see para. 3.28 below.

19 1 e., under the Legitimacy Act 1926 or the consolidating Legitimacy Act 1976.
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person recognised as legitimated at common law. There was no dissent on con-
sultation from these provisional proposals.

3.10 Our Report on lllegitimacy!!® recommended extensive reforms of the
law designed to remove all the legal disadvantages of illegitimacy so far as they
discriminated against the illegitimate (or non-marital'!!) child; but that Report
accepted!!? that there would continue to be legal differences between those child-
ren whose parents had married and those whose parents had not. These differen-
ces would survive in relation to parental authority,!* and some other matters such
as succession under an instrument—for example, the letters patent creating a
hereditary peerage—which preserved the distinction.!" To that extent we recog-
nised!!s that it would be necessary to preserve the concepts of ‘‘legitimacy’’,
“illegitimacy’’ and ‘‘legitimation’’, and accordingly the procedures available
under section 45 of the Matrimonial Causes Act 1973 for obtaining declarations
of legitimacy and legitimation.

3.11 It may, however, be argued, that when statutory provision is available
(as proposed in our Report on IHlegitimacy) for declarations of parentage, it
would also be possible to dispense with declarations of legitimacy and legiti-
mation on the ground that an applicant would in an appropriate case be able to
obtain all that he required by seeking a declaration of parentage and a declar-
ation as to the existence of his parents’ marriage on the relevant date. To adopt
this practice would be in accordance with the policy underlying the recom-
mendations in the Report on Illegitimacy of removing all legal distinctions
between the marital and the non-marital child so far as they affect the child.

3.12 There would, however, be certain difficulties in the way of adopting
this solution. First, there may be cases in which the court would have no jurisdic-
tion to make a declaration about the validity of the parents’ marriage—for
example, because they were neither domiciled nor habitually resident in
England!'*—even though the applicant was born here and had lived here ever
since. Secondly, there are cases in which the legitimate status of a child under a
foreign system of law which, for example, permits legitimacy to be conferred by
acknowledgement or by government decree is recognised in this country, even
though his parents are not, and never have been, married;!"” yet such a child could
not have his status conclusively determined under the two-stage procedure envis-
aged above. Thirdly, it needs to be remembered that our recommendations for a
declaration of parentage included proposals for special safeguards designed to
minimise the problems associated with proof of parentage and the potential for
disruption inherent in such a procedure for a bare declaration of parentage;!!?

10 Law Com. No. 118 (1982).

" Ibid., para. 4.51.

"2 Ibid., para. 4.51 and n. 125.

3 Ibid., Part VII.

4 Ibid., Part VIII.

'S Ibid., paras. 4.51 and 10.2.

U6 In para. 3.44 below we recommend that the jurisdictional test for declarations as to marital
status should be based on the domicile or habitual residence of either of the parties to the
marriage.

117 Re MacDonald (1962) 34 D.L.R. (2d.) 14, affirmed on appeal (1964) 44 D.L.R. (2d.) 208; and
see Khoo Hooi Leong v. Khoo Hean Kwee [1926] A.C. 529, 543.

8 Law Com. No. 118 (1982) Part X.
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and some of those safeguards (such as the requirement that the child be born in
this country!!?) would be unusual in proceedings long familiar in this and other
countries in which what is in issue is the status of legitimacy.

3.13 Different views may be held on how much weight to give to these
competing arguments. On the one hand, it may be said that where essentially
similar issues have to be decided, similar jurisdictional and procedural safe-
guards should be applicable; and accordingly that which is necessary for
determining parentage when a declaration of parentage is sought, should also be
necessary for declarations of legitimacy and legitimation, which by definition
involve a finding of parentage. On the other hand, it can be argued that the
justification for introducing special (and in the context of status issues unusuat)
jurisdictional and other rules is an apprehension that failure to do so would leave
the court at risk of being faced with applications which it would otherwise be
unable satisfactorily to resolve.!?° Such apprehensions (it may be said) cannot be
justified in the case of declarations of legitimacy since they have not arisen in the
125 years experience of the working of that jurisdiction. The same argument can
be used against depriving an (admittedly small) number of people of a pro-
cedure, whereby they can have their legitimate status formally recognised once -
and for all in this country, merely because that status is not dependent on their
parents’ marriage.

3.14 We do not find it easy to evaluate these competing arguments; but the
problem does not call for immediate decision. This is because our Report on
Illegitimacy has not yet been implemented, nor have its proposals been con-
sidered by Parliament; and it is clear to us that declarations of legitimacy or
legitimation could not be abolished before the recommendations in that Report
for the provision by statute of declarations of parentage had been implemented.
Accordingly, we propose in this Report that the right to apply for declarations of
legitimacy and legitimation should be retained; and that the following declar-
ations should be available under the statutory regime which we recommend:—

(@) adeclaration that the applicant!?! is legitimate;!22
(b) a declaration that the applicant'? has or has not become legitimated'?
pursuant to statute or at common law.

If and when declarations of parentage are introduced, it may be thought appro-
priate to consider the respective merits of the arguments outlined above, and to
decide, in the light of the terms of the new legislation and its underlying policy,
whether or not it would be appropriate to dispense entirely with separate declar-
ations of legitimacy and legitimation, leaving applicants wishing to assert their
legitimacy to make a combined application for a declaration of parentage and a
declaration as to the validity of the parents’ marriage. If the latter course were

19 Ibid., paras. 10.21 and 10.34.

120 Ibid. .

12! In paragraph 3.36 below we recommend that only the child himself should be able to apply for a
declaration of legitimacy or for a declaration as to the validity of a legitimation.

122 The court will not have power to make a declaration of illegitimacy: see para. 3.22 below.

123 Seen. 121 above.

1% In recommending that the court should be able to grant a declaration that the applicant has not
become legitimated, we have borne in mind that there may well be cases in which such a
declaration could serve a useful purpose, particularly where the alleged legitimation has occurred
as a result of formal acknowledgement, or governmental act, in a foreign country.
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adopted, we assume that the recommendations made by us in our Report on
Illegitimacy'? in connection with blood testing and the extent to which third
parties would be bound by the declaration of parentage would apply. If, on the
other hand, it was considered preferable to preserve declarations of legitimacy
and legitimation, a view would have to be taken as to whether the jurisdictional
and other incidents of parentage declarations should be attached to them.

(v} Declaration as to foreign adoptions'?¢

3.15 The Working Paper did not make any recommendation in relation to
declarations as to the validity of foreign adoptions. It was suggested'?’ that the
question of recognition of foreign adoptions should be left to be governed by the
Adoption Act 1968 (which was passed with a view to ratification of the Hague
Convention of 1965 relating to Adoption of Children). An adoption order made
in any other part of the British Isles is accorded automatic recognition in
England and Wales.!?® An adoption made abroad which is specified as an
overseas adoption'?® will be recognised in England,’*° but such recognition is not
automatic.'?! The recognition of other adoptions'* depends on the common law.
Such an adoption will be recognised if it was made in the country in which the
adopters were domiciled at the time of the adoption and was valid under the law
ofthat country.’3 Suchrecognition willnot, however, beautomatic. Evenifthese
conditions are satisfied, recognition may be refused if it would be contrary to
public policy."3

3.16 Therecognition in this country of the validity of a foreign adoption has
arisen in a number of contexts, such as whether a foreign adopted child was
entitled to take under a settlement,'** a will**¢ or an intestacy,'¥” whether an adop-
tive parent was entitled to take on the child’s intestacy,*® or whether an English

125 L aw Com. No. 118, paras. 10.29—10.31 and 10.39.

126 When the adoption takes place in England or Wales there is no need for a declaration as to its
validity because the legal proceedings that are needed will judicially establish the fact of adoption.
127 Working Paper No. 48, para. 33,n. 77.

128 Children Act 1975, Sched. 1, paras. 1(2) (a)(b) and (c), 3. :

12 The Adoption Act 1968, s. 4(3), empowers the Secretary of State to specify as ‘‘overseas
adoptions” any adoption effected under the law of any country outside Great Britain. The
Adoption (Designation of Overseas Adoptions) Order 1973 (S.1. 1973 No. 19), which was made
pursuant to the power conferred by the 1968 Act, specifies adoptions made in a large number of
countries as ‘‘overseas adoptions’’. These countries include most of the Commonwealth, the
dependent territories of the United Kingdom, all Western European countries, Yugoslavia,
Greece, Turkey, Israel, South Africa and the United States of America.

130 Children Act 1975, Sched. 1, paras. 1(2)(d), 3.

131 The reservations are that the overseas adoption must have been effective under statutory law
and not under common law; and it must relate to the adoption of a child who, at the time of the
foreign adoption application, is under the age of 18 and has not married: see S.I. 1973, No. 19,
para. 3(3). Recognition may also be refused if it would be contrary to public policy.

132 1e., adoptions other than those made in another part of the British Isles and other than
““overseas adoptions”’. . .
'3 Re Valentine’s Settlement {19651 Ch. 831 (C.A.). It may also be that the English courts would
recognise a foreign adoption which, though not effected in the country of the adopters’ domicile,
would be recognised as valid by the law of their domicile: see Cheshire and North, Private
International Law, 10th ed., (1979), p. 466.

134 Re Valentine’s Settlement, above.

13 Ibid.

13¢ Re Marshall [1957]1 Ch. 507.

137 Re Wilson {1954] Ch. 733.

138 Re Wilby [1956] P. 174.
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adoption order might be made.'*® Thereis no reported case in which the court has
had to consider an application for a declaration as to the validity of a foreign
adoption, but a number of commentators suggested that, if there is, and is to
remain, astatutory procedure for obtaining a declaration as to legitimation, the
courts should be given power to declare whether a foreign adoption is to be
recognised in English law. We think that the real question is not whether the
courts should be given power to make declarations as to foreign adoptions.
There is nothing to suggest that, in an appropriate case, they do not have such an
inherent power under Order 15, rule 16. Thereal question, in our eyes, is whether
a special statutory procedure with its own rules of jurisdiction should be created
for such declarations or whether this is a matter which can safely be left to judi-
cial development under Order 15, rule 16. We favour the former approach for
two reasons. First, declarations as to foreign adoptions, like the other declar-
ations recommended in this Report, determine a person’s satus and we think it
desirable, in the interests of certainty and convenience, that the legislation we
propose should deal comprehensively with declarations as to family status, and
at the same time provide clear and satisfactory jurisdictional rules for declar-
ations as to the validity of foreign adoptions.** Secondly, under our proposals
applications for declarations under the new statutory scheme will be subject to
special procedural safeguards!*! designed to protect third parties and the public,
and we think it important that these safeguards should apply to declarations asto
foreign adoptions.!*? It would be anomalous if special procedural safeguards
were to apply to some declarations as to status, such as declarations as to legiti-
macy and legitimation, but not to others. We recommend that the court should
have power, under the proposed new statutory regime,!*? to grant a declaration
that English law recognises or, as the case may be, does not recognise that the
applicant!# has been validly adopted abroad.

B. Declarations which should not be available

3.17 Welisted in paragraph 3.2 above, those declarations in family law mat-
ters which would appear currently to be available whether by statute or under the

139 Re H. (An Infant) (1974) 4 Fam. Law 77.

140 We recommend that the jurisdictional rules for such declarations should be the child’s domicile
in England and Wales at the date of the application or his habitual residence here throughout the
period of one year ending with that date: see para. 3.50 below. This will ensure that a declaration
will not be made unless the child has a sufficient connection with this country.

14! See paras. 3.57—3.63 below.

142 Cf, In re H. (A Minor) [1982] Fam. 121, 135 where Hollings J., in the context of an adoption
application in England, stressed the importance, in cases where the child is a foreign national, of
notice being given to the Secretary of State pursuant to r. 18 (j) of the Adoption (High Court)
Rules 1976 and r. 4(3) of the Adoption (County Court) Rules 1976 so that in every such case the
Secretary of State is given the opportunity of intervening if he wishes. Under our proposals for
a declaration, notice may be given to the Attorney-General in appropriate cases and he would be
empowered to intervene, either upon a reference from the court or of his own accord: see paras.
3.58 and 3.63 below. At present, declarations under R.S.C. Ord. 15, r. 16 have no specific
safeguards other than the discretionary powers of the court and, even if those powers are exercised
in a consistent manner, we think that safeguards are so important that specific provision should be
made for them.

43 The effect of including such declarations in the proposed statutory scheme would be that they
would only be available under, and in accordance with, the statutory rules, and not under R.S.C.
Ord. 15, r. 16: see para. 3.28 below.

144 In para. 3.37 below we recommend that only the child himself should be able to apply for a
declaration as to the validity of a foreign adoption.
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inherent jurisdiction of the court. We have just discussed those for which we
recommend that express statutory provision should be made. We must now go
on to explain why we think that the others should be excluded from such arecom-
mendation, and for which the law should make no provision.

(i) Declaration as to the initial invalidity of a marriage

3.18 The Working Paper'*’ proposed that the only route for obtaining a
declaration as to the initial invalidity of a marriage should be by a nullity decree.
We also proposed that'if there was no jurisdiction to entertain nullity proceed-
ings (because neither party was domiciled in England and Wales nor had been
habitually resident here for at least a year before the start of proceedings'#) there
should be no jurisdiction to apply for a declaration that the marriage was void,
merely because the marriage had been celebrated in this country.'¥” The main
reason for this proposal was to prevent parties from avoiding the ancillary relief
powers!? of the court which arise in nullity, but not declaration, ' proceedings.
Asregards the head of jurisdiction based on the celebration of the marriage here,
this is not a sufficient ground for nullity proceedings and we see no reason why
the jurisdictional rules for nullity should be capable of being evaded by recourse
to the declaration procedure.

3.19 The provisional conclusion in the Working Paper was supported on
consultation by almost all those who commented on this issue. However, one
commentator suggested that the courts should have jurisdiction to decide the
validity of a marriage celebrated in England. In our view, such a jurisdiction
ought not, for reasons given in the previous paragraph, to be conferred by means
of adeclaration rather than jurisdiction to grant a nullity decree. It raises, there-
fore, the much broader question whether the jurisictional rules for nullity should
be amended. The present rules are to be found in section 5(3) of the Domicile and
Matrimonial Proceedings Act 1973 and were introduced as the result of propo-
sals made by the Law Commission.'*® The nullity rules are, for all practical pur-
poses, the same as for other matrimonial causes and are uniform throughout the
United Kingdom. Furthermore, the question of conferring jurisdiction on the
basis of celebration of the marriage within the jurisdiction was considered and
rejected after consultation by both the Law Commission's! and the Scottish Law
Commission'*? and we have received no evidence of practical difficulties thereby

5 Para, 24,

146 See Domicile and Matrimonial Proceedings Act 1973, s. 5(3).

7 Working Paper No. 48, paras. 26—27.

148 1.e., the power to make orders for custody and financial relief for the children of the family and
for financial relief for a spouse.

149 See Kassim v. Kassim [1962] P. 224. We do not recommend that the court should be able to
grant ancillary relief upon the making of a declaration: see para. 3.56 below. If, therefore, a
spouse were able to obtain a declaration that his or her marriage was invalid as an alternative to a
decree of nullity, he or she could thereby avoid being ordered to provide financially for the other
spouse or the children, and the court would also not be under any duty to consider the
arrangements proposed for the welfare of the children.

150 Report on. Jurisdiction in Matrimonial Causes, Law Com. No. 48 (1972). The similar Scottish
provisions in the 1973 Act stem from the Scottish Law Commission’s Report on Jurisdiction in
Consistorial Causes affecting Matrlmomal Status, Scot. Law Com. No. 25 (1972).

5! Law Com. No. 48 (1972) para. 60.

152 Scot. Law Com. No. 25 (1972), paras. 41—43.
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created. We do not in this Report wish to recommend any change in the law in
that respect. Our recommendation is, therefore, that the court should not be
empowered to make a declaration as to the initial invalidity of a marriage, even
in those cases where, because the parties do not satisfy the jurisdictional
requirements, the court cannot entertain a petition for a decree of nullity of a
void marriage.

(ii) Declaration under section 45 of the Matrimonial Causes Act 1973 that the
applicant is a British subject

3.20 Section 45(4) of the Matrimonial Causes Act 1973 provides that any
person who is domiciled in England and Wales or Northern Ireland or claims any
real or personal estate situate in England and Wales may apply for a decree
declaring his right to be deemed a British subject. Applications under section
45(4) are extremely rare'> and there would seem to be only one'* case reported this
century involving such an application. This is not surprising, given the limited
rights attached to being a ‘‘British subject’’ which, under the British Nationality
Act 1981, means a Commonwealth citizen and carries with it no right of entry
to or abode in this country. Furthermore, it would seem to be possible to seek a
declaration as to issues of British nationality under Order 15, rule 16.1% We
reached the conclusion in the Working Paper!'s that it was inappropriate to retain
a provision as to declarations of citizenship in the Matrimonial Causes Act 1973.
On consultation there was no dissent from our provisional proposal that what is
now section 45(4) of the Matrimonial Causes Act 1973 should be repealed and
not replaced and we so recommend. Any remaining need for declaratory relief in
this sphere can adequately be accommodated by the inherent jurisdiction of the
court under Order 15, rule 16 which we do not propose to affect in this respect, 8

(iii) Declarations as to illegitimacy

3.21 While section 45 of the Matrimonial Causes Act 1973 empowers the
court to make declarations of legitimacy!* it makes no provision for granting a
declaration that a person is illegitimate. In B. v. A.-G.!% Ormrod J., in dismissing
an application under (what is now) section 45 for a declaration that the applicant
was legitimate, expressly refused to make a declaration (which the interveners’

153 See Working Paper No. 48, para. 35.

5% Abrahamv. A.-G. [1934]P. 17.

155 Sect. 37 and 51. Under the British Nationality Act 1948, ‘‘British subject’® was a similarly wide
term.

156 The leading case in the post-war years, A.-G. v. Prince Ernest Augustus of Hanover [1957]1 A.C.
436, was brought in the Chancery Division, as was Bulmer v. A.-G. [1955] Ch. 558. As we
indicated in our Report on Illegitimacy, Law Com. No. 118 (1982), para. 11.19, the reports of
these two cases do not make clear on what basis jurisdiction was assumed:

157 Paras. 35—36.

158 We discuss in our Report on Illegitimacy (Law Com. No. 118 (1982), paras. 11.18—11.19) the’
relationship between the inherent power to make declarations of citizenship and the declaration of
parentage proposed in that Report.

159 See para. 2.2 above. The Legitimacy Declaration Act 1858, s. 1, conferred on the court power to
make declarations of illegitimacy or of invalidity of marriage. This Act was repealed by the
Supreme Court of Judicature (Consolidation) Act 1925; and s. 188 of the 1925 Act, while
substantially re-enacting s. 1 of the 1858 Act, did not re-enact the power to grant a declaration of
illegitimacy or of invalidity of marriage.

160 119671 1 W.L.R.776; but see Starkowskiv. A.-G. [19521P. 135 and n. 36 above.
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in the proceedings had asked for in their answer) that the applicant was illegiti-
mate. It has also been held'¢! that the court cannot grant a declaration of legiti-
macy otherwise than in accordance with the provisions of that section. Since
section 45 does not provide for declarations of illegitimacy, it is clear that the
court has no power to grant such a declaration under that section; and it would
also appear that the court cannot grant a declaration of illegitimacy under
R.S.C., Order 15, rule 16 because section 45 deals exhaustively with all matters
relating to legitimacy declarations. 62

3.22 In our Working Paper'6* we concluded that the court should not have
power to grant a declaration that a person is illegitimate. On consultation there
was no dissent from this conclusion, and we recommend accordingly. It isin fact
extremely unlikely that an applicant'®* would wish to seek a declaration that he is
illegitimate. We would emphasise that our recommendation is confined to
declarations in rem; it would not prevent a finding that a person is illegitimate
where such a finding is necessary in the course of litigation, for instance, in a
succession case.

C. Other declarations
(i) Declaration as to parentage

3.23 Wecanvassed the question in the Working Paper's whether it should be
possible to obtain a declaration establishing the existence of the parent—child
relationship in cases where the applicant does not claim the status of legitimacy
or legitimation. We came to no provisional conclusion on this matter but merely
invited views. We re-examined the issue in our recent Report on Illegitimacy!6¢
where we recommended that the court should have power to make declarations
of parentage and where we considered the detailed issues arising from that
recommendation.!s” We do not, therefore, consider the matter further in this
Report.

(ii) Negative declarations

3.24 Wehave recommended that the court should not have power to grant a
declaration that a marriage was initially invalid'6® or that a person is illegitimate. 6
The court will therefore not be able to grant such declarations on dismissing an

16" Aldrich v. A.-G. [1968] P. 281. This decision was approved in Eneogwe v. Eneogwe (1976) 120
S.J. 300 (C.A.) where it was held that the statutory jurisdiction to grant declarations as to the
initial validity of a marriage is exhaustive and that accordingly the .court has no power to grant
such a declaration under R.S.C., Ord. 15, 1. 16.

162 See the cases cited inn. 161 aboveand Re J.S. (4 Minor) [1981] Fam. 22.

163 See paras. 40 and 70(1).

164 We have recommended that only the propositus should be able to apply for a declaration of
legitimacy: para. 3.36 above; the same rule would have to apply to a declaration that a person is
illegitimate, if such a declaration were to be made available.

165 Para. 34,

166 Law Com. No. 118 (1982).

17 Ibid., paras. 10.2—10.39 and clauses 27—30 of the draft Family Law Reform Bill appended to
that Report.

1% Para. 3.19 above.

16 Para. 3.22 above.
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application for a declaration of initial validity of marriage or of legitimacy, as
the case may be. However, we have recommended that the following
declarations should be made available by statute:—

(a) that English law recognises or, as the case may be, does not recognise a
divorce, annulment or legal separation, whether obtained elsewhere in
the British Isles or overseas;!?

(b) that a marriage subsists, or has ceased to subsist, on a particular date;!”!
(c) thattheapplicant has, or has not, become legitimated.!”?

(d) that English law recognises or, as the case may be, does not recognise that
the applicant has been validly adopted abroad.!”

The question therefore arises whether the court should have power to make a
converse declaration on the dismissal of an application for the declaration
sought, for example, a declaration that the marriage has ceased to subsist on a
particular date in the case of an unsuccessful application for a declaration that
the marriage subsisted on that date.

3.25 Our provisional conclusion!’in the Working Paper was that the court,
on the dismissal of an application for a declaration, should not grant another
declaration for which an application has not been made by a party. This
conclusion was supported on consultation and we maintain it in this Report.
However, this recommendation would not prevent the court from making one of
two alternative declarations if both are applied for in the alternative; or from
making the declaration which the respondent had applied for in answer to the
petition.!”

3.26 As we have already indicated,!’ under our proposals the court, on
dismissing an application for a declaration of initial validity of marriage, would
not be able to make a declaration that the marriage is void. The main reason
underlying this proposal is that if a spouse could obtain a declaration that his
marriage was invalid, he could avoid the ancillary powers of the court!”” which
arise in nullity, but not declaration, proceedings. If an applicant seeks to
question the validity of a marriage, his proper course will be to apply for a decree
of nullity. It is, however, desirable that the court should be able to make, on the
application of either party, a declaration of initial validity of marriage on
dismissal of a petition for nullity of a void marriage or, conversely, a decree of
nullity on dismissal of an application for a declaration as to the initial validity of

10 para. 3.6 above.

"1 Para. 3.8 above.

172 Para. 3.14 above.

' Para.3.16 above.

% para. 40,

15 E.g., the respondent may cross-pray for a declaration that a foreign divotce is invalid in answer
to an application for a declaration that the divorce is valid if he has a sufficient interest in
obtaining the declaration: see para. 3.33 below. However, if the petitioner applies for a
declaration that he has (or has not) become legitimated, or that he has (or has not) been validly
adopted abroad, the respondent will not be able to cross-pray for the converse declaration
because, under our proposals, only the propositus himself will be able to apply for such a
declaration: see paras. 3.36—3.37 below.

176 Para. 3.24 above.

177 |.e., the power to make orders for custody and financial relief for the children of the family, and
for financial relief for a spouse.
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a marriage, so that the result of the proceedings in either case would be to settle
once and for all whether the marriage is valid or void.!”® However, at present a
person cannot apply in the same petition for a declaration as to the initial validity
of a marriage and, in the alternative, for a decree of nullity (or vice versa); nor
can the respondent, in answer to a petition for nullity, cross-pray for a
declaration as to theinitial validity of the marriage (or vice versa). This is because
nullity proceedings must be started in a divorce county court!” and that court
does not have jurisdiction to entertain an application for a declaration as to
initial validity of a marriage.!3® However, if the nullity proceedings have been
transferred to the High Court or, in the case of proceedings for a declaration of
initial validity of marriage, it would appear that a party may, with the leave of
the court, amend his petition or answer to include a prayer for a decree of nullity
or a declaration as to initial validity of a marriage, as the case may be.

3.27 Later on in this Report!®! we recommend that both the High Court and
the county court should have jurisdiction to entertain applications for the
declarations which we have proposed and that the applicant should be able to
commence proceedings for a declaration in either court, subject to the power of
the court to transfer such proceedings pending before it to the other. This would

remove the obstacle (referred to in the preceding paragraph) to combining a -

petition for nullity with an application for a declaration as to initial validity of
marriage. Further, under our proposals applications for a declaration as to
initial validity of a marriage and petitions for nullity of a void marriage would be
subject to the same jurisdictional criteria,!'®? and we have also suggested!s’ that
they should be subject to the same procedural safeguards so that all interested
parties will be before the court or have notice of the proceedings. If these
proposals are implemented, the court, if asked by either party, would be able to

make a declaration of initial validity of marriage on dismissal of a petition for -

nullity of a void marriage, or a decree of nullity on dismissal of an application for
a declaration as to the initial validity of a marriage.

(iii) Overlapping declarations

3.28 Wehave seen that the court will not grant a declaration as to the initial
invalidity of a marriage—the appropriate relief is a nullity decree.!$* We have
also seen that, if an appropriate procedure is available under section 45 of the
Matrimonial Causes Act 1973, the courts already take the view that that
procedure should be followed, rather than a declaration being sought under the
inherent jurisdiction of the court, that is, under Order 15, rule 16.!3 We think
that this is the right approach and that there is, in our view, no advantage in
retaining an overlapping inherent jurisdiction. We recommend that it should not

178 The objections which apply to the granting of a declaration of initial invalidity of marriage do
not apply here, since there is no question of depriving the court of its powers in respect of any
children or the parties of their right to apply for financial relief.

17 Matrimonial Causes Act 1967, 5.1(3). The proceedings must be transferred to the High Court lf
they are defended, but there will be no such requirement if the Matrimonial and Family
Proceedings Bill (now before Parliament) becomes law: see para. 3.53 below.

'8 Para. 2.4 above. See also Practice Direction[1971], W.L.R. 29 (Direction No. 106).

181 Para. 3.54 below.

182 See para. 3.44 below.

183 See paras. 3.63—3.64 below.

'8 See para. 2.7 above.

185 See para. 2.11 above.
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be possible to seek declaratory relief under the inherent jurisdiction of the court
in those circumstances where we have recommended specific statutory provision
for the granting of declarations in family matters. Furthermore, in those cases
where we have specifically recommended that no declaratory relief should be
available,'® this - recommendation ought not to be evaded by seeking
declarations under Order 15, rule 16. We do not wish, however, tointroduce any
other restrictions on the availability of declarations under the inherent
jurisdiction of the court.

D. Who should be able to apply for the various declarations?

(a) Declarations as to matrimonial status and decrees of nullity of a void
marriage

3.29 Asinthecaseof adecree of nullity of a void marriage, declarations asto
the initial validity or continued subsistence of a marriage and declarations as to
the validity of a foreign divorce, annulment or judicial separation determine a
matrimonial status and, in principle, each should be governed by the same rules
in the matter of applications by third parties.

3.30 Declarations as to the initial validity of marriage can now be obtained
under section 45 of the Matrimonial Causes Act 1973 inrespect of the applicant’s
own marriage and in respect of the marriage of his parents or grandparents So
far as the other declarations as to matrimonial status are concerned, there is
nothing to suggest that the court cannot in an appropriate case grant a
declaration under Order 15, rule 16 on the application of someone who is not a
party to the marriage. In the case of a petition for a decree of nullity of a void
marriage, in addition to the spouses themselves, any person with a sufficient
interest in obtaining a decree of nullity may petition. A slight pecuniary interest
i$ sufficient!®” and anyone whose title to property would be affected or on whom
a legal liability might be cast by the natural result of the marriage (i.e., the birth
of issue) has a right to petition for a decree of nullity. '8

3.31 In our Working Paper, we provisionally recommended'® that only a
party to the marriage should be entitled to apply for a declaration as to its initial
validity, for a declaration as to the validity of a foreign divorce or annulment, or
for a decree of nullity of a void marriage. We said that, although the court might
well need to make a finding about the validity of a third party’s marriage in the
course of litigation, such a finding should be in personam, binding only the-
parties thereto. To go further and allow an applicant to obtain a declaration in
rem in respect of a marriage other than his own would, we suggested, constitute
an unnecessary interference with third parties’ rights.

18 We have recommended that the court should not have power to grant a declaration as to the
initial invalidity of a marriage or a declaration that a person is illegitimate: see paras. 3.19 and 3.22
above. :

18 Faremouth v. Watson (1811) 1 Phillim. 355 (a sister having an interest under a will contingent
on her brother dying without issue was held to have a sufficient interest to petition for a decree). In
1837 the Privy Council finally decided that the interest had to be ‘“‘pecuniary’’, overruling the view
of the Court of Arches that a father’s ‘““moral’’ interest in the child’s welfare was sufficient:
Sherwood v. Ray (1837) 1 Moo. P.C. 353.

18 Sherwood v. Ray (1837) 1 Moo. P.C. 353, 399, 400; see also Bevan v. M’Mahon (1859) 2 Sw. &
Tr. 58.

18 paras. 23, 31, 42, 59—-62.
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3.32 On consultation, views were divided. We have, in the light of these
views and of the recommendation made in relation to declarations of parentage
in ourrecent Report on Illegitimacy,'® given further considerations to this whole
question. In that Report we referred to the dangers inherent in allowing a third
party to apply for a declaration of parentage and we concluded that ‘‘the
difficulties inherent in allowing others to apply, coupled with the distress and
invasion of privacy which could result from such litigation being started, are not
counterbalanced by any significant advantages’.®® We accordingly
recommended that only the child himself should have a right to apply for a
declaration of parentage. We do not think, however, that this recommendation
provides an appropriate analogy in the present context and we have reached the
conclusion that it would not be right to recommend the abolition of the existing
power to grant declarations as to marital status or a decree of nullity of a void
marriage on the application of a third party. Our reasons are as follows. First,
the right of a person to apply for a declaration as to the initial validity of his
parents’ or grandparents’ marriage has existed since the Legitimacy Declaration
Act 1858; the like right of a third party, having a sufficient interest, to petition
for a decree of nullity declaring someone else’s marriage to be void existed for
centuries. On consultation there was nothing to suggest that the exercise of these
rights has caused mischief or been abused. Secondly, in the case of the
declarations now under consideration the potential for disruptive litigation is
likely to be less than in relation to declarations of parentage. Where the validity
of amarriage is in issue there will always be an allegation of a legal relationship
(in practice likely to be officially documented) between the parties to the
marriage. In contrast, there need be no such relationship in cases where the
parentage of a non-marital child is concerned.

3.33 We believe that the approach of the present law of nullity is the right
one (and we recommend no change in it) namely that, in addition to the spouses
themselves, anyone with a sufficient interest in obtaining a decree of nullity of a
void marriage may petition. In our view, it would also be appropriate to adopt a
similar test in relation to the declarations as to matrimonial status which we
recommend.!®> We think that the courts will not have difficulty in determining
whether such a test has been satisfied. Its adoption in the context of declarations
as to the initital validity of marriage would mean that the same test would apply
whether the issue was initial validity or invalidity. It would also mean that, as
under the present law, a declaration could be granted as to the initial validity of
the marriage of the applicant’s parents or grandparents in those cases in which
the applicant has a sufficient interest (such as the pursuit of a property or
succession claim) to justify the grant of a declaration to him. Our
recommendation is that, in addition to the spouses themselves, anyone with a
sufficient interest in obtaining a declaration as to matrimonial status!*? should be
able to apply.

1% 1.aw Com. No. 118 (1982).

Y1 Ibid., para. 10.18.

192 1.e., a declaration that a marriage was initially valid, that a divorce, annulment or judicial
separation is valid or invalid in English law, or that a marriage subsists or has ceased to subsist: see
paras. 3.4—3.8 above.

19 Seen. 192 above.
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(b) Declarations as to legitimacy and legitimation

3.34 Whilst the existing law allows a person to apply for a declaration of his
own legitimacy, it does not enable him to ask for a declaration that any other
person is legitimate.!** By way of contrast, legitimation declarations are not so
limited: an applicant can obtain a declaration that ‘‘he or his parent or remoter
ancestor’ has become legitimated.!** We have not been able to discover any
convincing reason for this distinction, and we think that the rule should be the
same in both cases.

3.35 In the Working Paper!®¢ views were invited, but no provisional
conclusion reached, on the question whether the declarations should be limited
tothe applicant’s own status. The argument in favour of allowing an applicant to
seek a declaration in respect of someone else’s legitimacy or legitimation is that,
as the Working Paper indicated,'®” such a declaration could be useful to a person
seeking to establish rights of succession in a foreign court if he had to prove that
the deceased was legitimate or had been legitimated under English law and the
foreign court decided that the applicant had no /ocus standi unless the English
court made a declaration of legitimacy or legitimation, as the case may be. In
support of the view that declarations of legitimacy and legitimation should be
limited to the applicant’s own status, the Working Paper put forward the
argument that declarations in rem should be restricted to cases where they are
really needed. It was suggested that foreign courts rarely require declarations as
to status from English courts, and the possibility that they may do so was not
thought to be an adequate justification for enabling third parties to apply for
declarations in rem. The views we received on consultation were divided. Indeed
some commentators argued that not only should declarations be available in
respect of the applicant’s ancestors, a view canvassed in the Working Paper, but
also in relation to his descendants.

3.36 Inrelationto declarations of legitimacy and legitimation, we think that
the real choice is between, on the one hand, following the approach we have
recommended for declarations as to marital status, namely, that anyone with a
sufficient interest should be able to apply for the declaration!®® and, onthe other,
allowing only the child himself to apply. As we have already indicated,'* we have
followed the latter approach in relation to declarations of parentage in our
Report on Illegitimacy.?® The case for adopting this solution is, in our view,
stronger in relation to declarations of legitimacy and legitimation than in
relation to declarations as to matrimonial status, bearing in mind that the former
declarations may involve a finding of parentage.20! If any third party could apply
for a declaration of legitimacy, it would be possible to circumvent the rule we
have thought it right to recommend for declarations of parentage. We therefore
recommend that only the child himself should be able to apply for a declaration

1% Matrimonial Causes Act 1973, s. 45(1).

195 Ibid., 5.45(2).

1% Para. 32.

97 Ibid.

Y8 Para. 3.33 above.

1% Para. 3.32 above.

20 1 aw Com. No. 118 (1982).

21 See The Ampthill Peerage (19771 A.C. 547.

28



of legitimacy or a declaration as to the validity of a legitimation.2

(¢) Declarations as to foreign adoptions?®

3.37 We think that the rule we have recommended in the preceding
paragraph in relation to declarations as to legitimacy and legitimation is also
appropriate for declarations as to the validity of foreign adoptions. Accordingly
our recommendation is that only the child himself should be able to apply for
such a declaration.

E. Death of a party tohé marriage

3.38 We provisionally proposed in the Working Paper?* the retention of the
existing rule that a declaration as to matrimonial status?*® may be granted
notwithstanding the death of a spouse. This proposal was supported on
consultation. A decree of nullity of a void marriage?® may be granted after the
death of one spouse or of both spouses;?” and we think that the same rule should
apply to the declarations as to the matrimonial status recommended in this
Report. Accordingly our recommendation is that proceedings for declarations
as to matrimonial status?® should be available after the death of one party or of
both parties to the marriage.

F. Should declarations be obtainable as of right or at the court’s discretion?

3.39 Declarations under Order 15, rule 16 are discretionary, but in the
Working Paper?® the view was expressed that declarations under what is now
section 45 of the Matrimonial Causes Act 1973 appear to be obtainable as of
right. The Working Paper then proposed, and most commentators agreed, that
the declarations provisionally recommended should be obtainable as of right
because, it was said, the right to obtain a declaration as to status was a human
right which should not be subject to the court’s discretion. Since the publication
of the Working Paper, it-has been held, obiter, in Puttick v. A.-G.?!° that in
exceptional circumstances the court has a power to refuse to grant a declaration
under section 45. Sir George Baker P., having decided that the applicant’s
marriage was valid, then concluded that her application did not fall within
section 45 because she was not domiciled in England. Had he found otherwise,
he would have refused her the declaration sought. This was because, though
there had been no fraud at the hearing, ‘‘the whole history s of fraud and perjury
and the facts to found a decree have been brought about by criminal acts and
offences and a fraudulent, deceitful course of conduct.’’2!

22 Seepara. 3.14 above.

203 Seepara. 3.16 above.

24 Paras. 43—-46.

205 See Aldrichv. A.-G. [1968] P. 281; Re Meyer (19711 P. 298; Vervaeke v. Smith {19811 Fam. 77.
26 A voidable marriage cannot be annulled after the death of one of the parties.

27 In addition to the spouses themselves, any person having a sufficient interest in obtaining a
decree of nullity of a void marriage may petition. We have recommended that this rule should also
apply in relation to declarations as to matrimonial status: see para. 3.33 above.

28 Seen. 192 above.

29 Para. 39.

210 [1980] Fam. 1.

21 Ibid., p. 22; and see R. v. Secretary of State for the Home Department, Ex p. Puttick [1981]
Q.B. 767, 775 per Donaldson L.J.
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3.40 Wehave, in the light of this decision, given further consideration to the
question whether declarations should be obtainable as of right. We considered in
our Report on Illegitimacy?®'? whether or not the declaration of parentage there
recommended should be discretionary. We concluded that it should not.?3 The
power of the court to grant a nullity decree is not discretionary?* and we do not
think that a declaration as to the initial validity of a marriage should be subject to
different rules. We confirm our provisional recommendation that the
declarations which we recommend should be available as of right. This will,
however, be subject to the power of the court, in exceptional circumstances, to
withhold relief as a matter of public policy.2!s

G. To what extent should declarations be binding?

3.41 Under the present law, as has been seen, 26 a declaration under section
45 binds the Crown and all other persons, but so as not to prejudice any person if
obtained by fraud or collusion or unless that person has been given notice of, or
was made a party to, the proceedings or claims through such a person.?'” The
present law as to the effect of declarations under Order 15, rule 16 is less clear:
the rule states that the court may make ‘binding declarations of right whetheror
not any consequential relief is or could be claimed’’ but the rule taken as a whole
seems to operate merely so as not to prevent the exercise of a declaratory
jurisdiction. Just as the rule does not specify what declarations are available, so
(it may be argued)?'® it does not state the effect of a declaration except that it is
““binding’’.21?

3.42 In relation to the declarations as to status which we recommend??
should be made available by statute the choice of policy seems to us to be
between, on the one hand, making the declarations binding on everyone without
exception (including the Crown) and, on the other hand, making them binding
only on those who are parties to the proceedings (including the Crown).??! The
former solution was put forward in the Working Paper;2?? the latter has been
recommended by us in relation to declarations of parentage in our Report on
llegitimacy.??’ The argument in favour of a binding effect in rem would seem to

22 1 aw Com. No. 118 (1982).

23 Ipid., para. 10.36.

24 Batemanv. Bateman (1898) 78 L.T. 42; Kassim v. Kassim [1962] P. 224, 234.

215 See Puttick v. A.-G. [1980] Fam. 1.

216 See para. 2.4 above.

27 Apart from The Ampthill Peerage [1977] A.C. 547, there appears to be no reported case where
this proviso has been invoked by anyone alleging to be ‘‘prejudiced’’ by the declaration.

28 Cf, the New Zealand Declaratory Judgments Act 1908 which in s. 2 speaks of “‘binding
declarations’’ in the same terms as in R.S.C., Ord. 15, r. 16 and in s. 4 states that the effect of a
declaration is as in an action (i.e., in personam).

219 1t is not entirely clear whether a declaration of status under R.S.C., Ord. 15, r. 16 is binding in
rem: see para. 2.10 above.

20 | e., declarations as to the initial validity or subsistence of a marriage, declarations as to the
validity of a divorce, annulment or judicial separation, declarations of legitimacy, and
declarations as to the validity of a legitimation or of a foreign adoption: see paras. 3.4—3.16 and
3.33-3.37 above.

221 1 e., the model of s. 45 of the Matrimonial Causes Act 1973.

22 para. 37.

233 Law Com. No. 118 (1982), paras. 10.37—10.39. The ‘‘halfway house’’ scheme in s. 45 seems an
unattractive one to perpetuate. Although those not given notice are not bound, which makes the
solution look like a binding effect in personam only, in practice it seems much more akin to a
binding effect in rem: see particularly The Ampthill Peerage [1977