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In this c o n s u l t a t i ~  paper the Law camnission exmnines the 
renedies provided by fanily law relating to occupation of the fanily 
hcm and protection of family n tarhrs  fran cbomestic violence and other 
fonw of mlestation. The paper does mt review either the criminal 
law sanctions or housing law d e s  sanetims available in cases of 
-tic violence and relationship m. 

The paper details the varicus criticisms which may be made of 
the existing zanedies and makes particular proposals for reform. No 
fundamntal change in the present systan is suggested but a s c ~  

designed to show how a unified stxmtme of ranedies might look is pt 
forward. 
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WRKJXG PAPER N3.113 

FAMILY IAW 

P r n  I 

1.1 The aim of this paper is to review the various discretionary 
x-mdkes  which have been pmided or developed w i t h i n  family l a w  for 
dealing w i t h  two inter-related problems: f i r s t  the occupation of the 
family l - i a ~ ,  arad secondly, protection of one family mmber against 
mlestation or violence by another. 

1.2 It  is not OUT aim to review the wfiole of the law relating to 
cicmestic violerce.1 
object of the criminal l a w  is primarily to plnish and deter the 
offender, whereas the object of family law is primarily to protect the 
victim. Similarly, it ik rmt our aim to review the obligations of 
hausing authorities and others to provide alternative accamc3dation 
when family relationships break down.2 The inter-relationship be- 

mst acts of violence are also crin-es, but 

1. The Carmission is a t  present revim the l a w  on binding over, 
which is also relevant in -tic disputes; see Binding Over: The 
Issues (1987), Working Paper No. 103, paras. 7.8-7.12. 

2*  A Department of t h e  Environment Working Party is currently 
considering the extent of the pmblm of relationship breakdawn and 
public sector housing. 
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the d e s  available to  family mhers and the legal position of 
third parties, such as landlords and mortgagees, is obviously relevant 
to a r w i e w  of the fonner but  it is not our intention to  propose any 
significant alteration i n  the latter.3 

1.3 This review is undertaken as  part of the "ccmprehensive 

examination of family law.. . with a view to  its systemtic refonn and 
eventual codification" required under Item XIX of OUT Second Prugrarme 

of Law R e f ~ n n . ~  The 
Children B i l l  1l0w before Parliament pruvides, not only for a single 
set of rmedies relating to the care and upbringing of children to be 
available i n  a l l  courts and i n  a l l  proceedings, but a l so  f o r  
concurrent jur isdict ion i n  the  High Court, county cour t s  and 
magistrates' ccurts, with pers of vertical and horizontal transfer 
be- tkm.5 f i r s t ,  to see whether 
the existing d e s  can be hpuved, and secondly, to consider how 
far they might synthesised into a single set of remedies which could 
be made available in a l l  courts and a l l  family proceedings. 

The time is particularly ripe for such a review. 

Our aim is therefore -fold: 

1.4 Three s t a t u t e s  give express pier t o  grant non-mlestation or  
ouster type orders. Under the M a t r h n i a l  Rmss Act 1983,6 the High 
Court and county courts may make a variety of orders enforcing o r  
r e s t r i c t ing  the  respective r igh t s  of spouses t o  occupy t h e i r  

3. See particularly paras. 6.5-6.7 and 6.50-6.53 below. 

4. second proSramne of Law Reform (1968), Law Ccin. No.14. 

5. Children B i l l  [as amended in Standing Ccanni t tee  B] , clause 82, is a 
"marker" for a more ccanprehensive provision t o  be tabled later;  for 
the Govefirment's intentions, see Hansard (H.L.), 6 Decanber 1988, 
Vo1.505, cols.494-495; Hansard (H.C. ) ,  27 April 1989, Vo1.151, 
cols. 1115, 1182; Official R e p o r t  (H.C.), Standing Carmittee B, 8 
June 1989, cols.456 et seq. 

6- Consolidating the Matrimonial H a s  Act 1967 w i t h  later amendmnts. 
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matrimonial k . 7   he carestic Violence awi Matrjmmial P- ' g s  
A c t  1976 empowers county courts t o  grant  injunctions against  
mlestation or  excluding one party f m  the hatle, in respect not only 
of married couples but also of pr tners  who are living together as  
husband and wife.8 Finally, t h e  kmstic m-oceedings and Magistrates' 
Courts Act 1978 aqxwas magistrates' courts to make orders protecting 
one spouse against violence by the other, including the pohRr to 
exclude a violent spouse from the home.9 Magistrates' powers 
therefore apply only to the use or-threat of violence and only betwen 
married partners. 

1.5 preceding the introduction of these specific statutory powers, 
and IKW co-existing with then, are the general pmxs of the High 
court and county courts to grant injunctions.10 These are either 
ancillary to sans other renredy w i t h j n  the court's jurisdiction or i n  
s u p p x t  of a right recognised by the general law. %, for l ~ n y  

years divorce courts have granted lnjunctions prohibiting mlestation 
when proceedings for divorce, nul l i ty  or judicial separation are 
pending, sanstimes also controlling the parties' occupation of the 
mtrimmial hcms. Similaly, where the protection of a mira>r is at 
issue, injunctions m y  be granted in wardship or ancillary to claim 
for custody under the Guardmm . hip of Minors Act 1971. Injunctions 
may also be granted to protect victims f m n  the torts of assault and 
bat- or trespass to land o r  othenvise i n  supprt of property rights 
recognised under the general law. Magistrates' courts have no 

7. ss.1(2) d 9(1) .  Unless a pmprietaq right exists, or  the ccrutt 
has olrdered otherwise, a spouse's personal r ight  of occupation 
cums to an end on dissolution of the marriage. 

8. S . l ( l )  and (2) .  

9. s . 1 6 ( 2 )  and ( 3 ) .  

l0. In the  High court, under the Sup- Court A c t  1981, s.37. By the 
county courts kz t  1984, s.38, a county court, as regards any cause 
of action within its jurisdiction, has the same pxezr as the H&$I 
Court to grant an injunction. 
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jurisdiction in  matters of property or tort, nor do they have any 
p e r  to qrant injunctions.11 

1.6 The discrepncies between the d e s  thenselves and betwen 
the p e r s  of different courts have prcaTlpted cmplaints about the 
ccqlexity as we11 as the effectiveness of the civi l  law in  relation 
t o  domestic violence.12 powers t o  qus t  one party or mandatory 
injunctions allowing return to  the matrimnial hcane are inextricably 
linked w i t h  both short-texn occupation rights and the provision of 
long-term accormrsdation. Haever,  as Lord Scannan has observed: 

"The statutory pmision is a hotchpotch of e n a c m t s  of limited 
scope passed into l a w  to meet specific situations or to strengthen 

the pcmsrs of the specified couxts. The sooner the range, 
and effect of these pwax are rationalised into a coherent and 
q m n s i v e  b ~ d y  of statute law, the better". 13 

1.7 The p m b l m  of devising such a s c h  in the present context 
are considerable. F h t ,  there is the canp?lex inter-relationship 

ordinary l a w  of property and t o r t .  Secondly, there a re  the  
difficulties of accarmodating the magistrates' pacers within such a 

beheen the statutory remedies developed within family law and the 

structure. Thirdly, and mxt importantly of all, the family law 
reredies have thetselves been dweloped to n e s t  a variety of needs. 

Sm.? wxe  specifically devised to deal with the problem of *tic 
violence, and other fox& of mlestation, where protection of the 

Thus an injunction might be granted i n  connection with a 
(;uardianship of Minors kt case i n  the High Court or a county 
court but not in a magistrates' court. 

12. E.g. Wnxm's National Carmission, Violence against Mma, Report 
of an ad hoc working (=roup (1985); L. Snith, Domestic Violence: an 
Overview of the literature, Hane O f f i c e  Research Study No. 107 
(1989). 

[1984] A.C. 174, 206-7. 13* Richards v. Richards 
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person is the predaninant w s e .  Others were originally devised to 
secure the right to occupy the family home i n  the short or longer 
term, but have since been developed to include a F r  to oust one 
party i n  the interests of the other. The principles applicable in one 
context are not necessarily appropriate in the other. Nevertheless, 
the two cannot be treated separately because, so frequently, the  only 
effective protection against family violence or mlestation is the 
r6IDVa.l of one paay f m  the hane. 

1.8 In Pa r t  I1 of this paper we give a brief account of the 
developmt of the existing law. In Parts 111, N and V we analyse 
and compare the details of various remedies available and the 
criticisms which may be made of them. In Part V I  ws discuss possible 
approaches t o  reform. Appendix A outlines a possible schene for 
ouster orders i n  child protection cases and Appendix B contains a 
"checklist" of the specific proposals upon which se m l d  welrome 
views. 
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2.1 In  this Part w= trace the developnent of the various mn4ies 
now available,  i n  roughly the chronological order i n  which they 

appeared. A recurring theme, howeyer, is how a remedy developed kor-a 
particular purpose in  one context has later been adopted or adapted 
for different purposes in another. 

Injunctions issued ancillary to matrimnial prmce&&n . 9.5 

2.2 The principles re la t ing t o  the grant of injunctions against 
mlestation or excluding a spouse from the matrimonial home were f i r s t  
evolved by the courts in considering applications made ancillary t o  
proceedings f o r  divorce, judicial  separation or nul l i ty .1  -while 
matrimnial proceedings are pending a spouse has the right to pursue 
d e s  i n  the courts free f m  threats, intimidation o r  coercion. 
If such interference w e r e  found, the courts would assist by ensuring 
that the victimised spouse was not prevented fran pursuing the action. 

Initially the intervention of the court included the grant of an 
injunction to exclude the husband from the m a t r k n i a l  home, provided 
t h a t  the husband's conduct ccanplained of made it "impossible" for  her 

to live i n  the house f i l e  he was living there t m . 2  It was therefore 
in this context that t he  advantages of ouster  injunctions as an 
effective protection against domestic violence f i r s t  be~rmr apparent.3 

1- E.g. in Silverstone v. Silverstone [1953] P. 174, Pearce J. held 
that  t h e  divorce court  had power t o  r e s t r a i n  a husband from 
entering the matrimnial hcme pending the hearing of his wife's 
petition, even though he was the mer  of the premises. 

2-  m., see also v. [1971] 1 W.L.R. 404. 

3* See par t i cu la r ly  S .  Maidment, "The Law's R e s p o n s e  t o  Marital 
V i o l m e  In England and the U.S.A." (1977) 26 I.C.L.Q. 403. 

6 



Later case law placed iess qhasis on blarne and comentrated mre on 
the issue of what i n  the circumstances, was fair, j u s t  and reasonable. 
Frequently on the facts of those cases the children's interests were 

found to be the deciding f a ~ t o r . ~  

2.3 I n  accordance with the general rule that an injurction w i l l  
only be granted to support a legal right,5 the majority of m a t r i m n i a l  
in junc t ions  w e r e  obtained ancillary to  proceedings for divorce. 
Although it was clear that i f  proceedings f o r  divorce ware pending 
there was a sufficient nexus betwen the pe t i t ion  a d  the protection 
sought, it was not clear w h a t  other proceedings must be pending before 
the court had jurisdiction to grant injunctive r e l i e f .  In  particular,  
it might be necessary to d i s t ingu i sh  betwen injunctions against 
violence and other forms of mlestation, which might be j u s t i f i e d  
either by the need to protect litigants or by the general l aw  of tort, 

and injunctions excluding one party fran the harrs, which might depend 
upon their respective claims to ccmpy i t . 6  

Rights of occupation 

2.4 A t  ccanmn law the contract of marriage imposes a mutual 
obligation on spouses to live together. Flowing from this is the 
right of each spOuSe to share in the occupation of the matrimonial 

4 -  see e.g. stewart v. stewart [19731  am. 21; Ph i l l i p s  v. Phi l l ips  
119731 1 W.L.R 615; Bassett v. Bassett [1975] F m .  76; W a l k e r  v. 
Walker [1978] 1 W.L.R. 533; c f .  now paras. 3.6 et seq. below. 

5- North Im&n Failmy Co. v. Grixit Northern Railway Co. (1883) 11 
Q.B.D. 30; Plontgmexy v. Montcpmxy [1965] P. 46. 

6 .  In W i n s t o n e  v. W i n s t o n e  119601 P. 28, it was found that there was 
not suf f ic ien t  nexus be-n an application f o r  leave to pe t i t i on  
for divorce and an injunction excluding the respondent husband f m  
the mtrhnial  hams. Cf. FkGibbon v. McGibbon 119731 Fam. 170, 
where a non-mlestation injunction was granted on similar f ac t s  
because of the risk of the applicant being bullied out of her 
rights. 
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hQne irrespective of ownership. A t  camnon law this right could be 
lost  by mtrirmnial misconduct. Further, in  National Provincial Bank 

- Ltd. v. Ainsworthr7 it was held to  be a p e r ~ 0 ~ 1  rather than a 
proprietary right which therefore could not bind third paaies to whcan 

the Owning spouse had transferred or  mrtgaged the property. W r ,  
whexe the property was held on a protected or statutory tenancy under 
the writ Acts, the fact that the tenant spouse was unable to evict the 
other mant that the landlord would be unable to obtain possession of 
the  premises unless a s t a t u t o q  ground for  doing so (such as 
mn-paywnt of rent) arose.8 

2.5 S h e  1967 the  mn-entitled spouse has also enjayed statutory 
rights of occupation under the Matrimnial Hames Act. The 1967 kt 
was principally passed to reverse the House of L O S '  decision in 
National Pmviricial Bank Ltd. v. Ainsmrth.9 Its m a i n  pmpose w a s  
therefore to turn the personal right of occupation enjoy4 by the 
non-owning spouse into a land charge which could be protected by 
registration against dispositions to t h i r d  parties by the owning 

spouse. Further, recognising the practical inability of the landlord 
to evict the spouse of a Mt Act tenant once payments by the occupier 
counted as rent, it provided a new p m e r  in the courts to transfer 
such tenancies fran one to the other when the parties d i ~ r c e d . ~ O  

7. 

8. 

9 .  

119651 A.C. 1175. 

Brown v. Draper I19441 K.B. 309; Middleton v. Baldock [1950] 1K.B .  
657; Gld Gate Es ta t e s  Ltd. v. Alexander 119501 1 K.B. 311. The 
tenun? of the OFcupying spouse could cl1 be insecure, howwer, 
because the tenant might cease to pay the rent and the landlord did 
not have to accept payment fmm the occupier. This has TK)W been 
rectified by the Matrimonial HQues Act  1983, s . 1 ( 5 ) .  

119651 A.C. 1175. 

10. Now contained in  the Matrhnia l  Haws Act 1983, s . 7  and Sched.1; 
since extended to assured tenancies by the Housing A c t  1988 and 
secure local authority tenancies by the Housing Act  1980 (W 
1985). 
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2.6 Of equal importance i n  the long run, hocrRver, have been the 

p w x s  given by the Matrimmial Hanes Act  to  regulate and adjust the 
respective r igh t s  of occupation between the spouses themselves. 
Originally, the courts had p e r  to uphold or to  end the occupation 
rights of a non-owning spouse but it was held i n  v. =l1 that 
the 1967 A c t  gave no poclRr to  exclude the 1egal.owner altogether. 
Tkis again was remedied by the Danestic Violence and Matrimonial 
proceedings Act 1976, which also intmiuced a new power to adjust the 
occupation rights of spouses who *re joint owners or tenants.12 
Since then, the legislation has provided that either of the spouses 
m y  apply to the court for an order:- 

- declaring, enforcing, restricting or terminating the rights of 
occupation of a non-uming spouse; 
- prohibiting, suspending or restricting the exercise by either 
spouse of the right t o  occupy the dwdling house; or 
- requiring either spouse to pnnit the exercise by the ather of 
that right.13 

2.7 nE M a t r h n i a l  H a e s  Act  has taken on new s i g n i f i m  since 
the decision of the House of Lords in  Richards v. Richads, where it 
was held that the effect of the Act  was to: 

"codify and spell out.. . the jurisdiction of the ugh court and 
the county court in ouster injmtions between spouses whether 
in pending p~pceedings or iy way of originating -ns.**14 

[1973] A.C. 254. 

12. The Matrimnial Hcn\eS Act 1967 as amended by the Damestic Violence 
and mtrimnial procedm * gs Act 1976, ss.3 and 4, now consolidated 
in the K z i t r h n i a l  HQnes Act  1983. 

Matximnial I-Kmes Act 1983, ss.1(2), and 9(1). 

14* Richanis v. Richards [1984] A.C.174, 202 per Iard Hailsham. 
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This means t h a t  the f a c t o r s  indicated i n  sec t ion  l ( 3 )  of t h e  
mtrimnid I-KXIES ~ t l 5  are to be as the universal c r i t e r i a  
for deciding applications which seek t o  oust one party fmm the hame. 
Before Richards v. Richards t h e  Matrimonial Homes  Act was not 
extensively used at  a11.16 It was not passed to prwide a remedy for 
a wife threatened with violence but t o  ensure tha t  any deserving 
spwse had a roof over her head.17 Until 1976, it did not p w i d e  
for an owning spouse to be excluded. Nor is there any express pier 
to  protect against molestation before or  a f t e r  the hearing. me 
provisions of the Matximnial Hanes Act could never be said to have 
been designed for  those wanen, popularly named "battered wives",  on 
w h s e  plight plblic comern was focusing in the ear ly  1970's. 

Actions in tort 

2.8 An action b e h e n  spouses i n  tort becane possible in 1962, but 
the jurisdiction is ultimately a discretionary one. The Law Reform 
(Husband and Wife) A c t  1962 provides that each spouse I&-the sam 

right of ac t ion  against t h e  o ther  i n  t o r t  as i f  they w e r e  not  
married.18 HCXVSWX, this is subject to  the court's discretion to 
stay an action i f  it appears that no substantial benefit mild accrue 

See para. 3.8 below. 

In 1982 there were only 53 applications i n  the county courts for 
such orders wbsreas EIX 26,428 applications for injunctions 
ancillary to divorce proceedings (not all of which ere ousters) 
and 7,691 applications under s.1 Danestic V i o l e n c e  and Matrirronial 
proceedings W t  1976. Judicial Stat is t ics  Annual R e p r t  (1982) 
Table 4.8. 

17- Repoa on Matrimnial Proceedings in Mgistrates '  Courts (1976), 
~ a w C a n .  No. 77, para. 3.27. 

l8. The rule that  husband and wife could not sue each other in tort 
was one of ttae last vestiges of the canron law ' s  doctrine that  
they w e  one person i n  law. It survived the Married Wcments 
m7aperty Act 1882, which strip@ t h e  husband of control over 
wife's property. 
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to either party f m  the continuation of the proceedings.19 This 

discretion retains the possibility of discrimination on the sole basis 
of the parties' marital status. 

2.9 As be- spovses, there was little need to resort to tort 
law, because matrimonial remedies were available. As between 
cohabitants and other family mmbers haever, an action in tort might 
be the only way to proceed. This is not wholly appropriate in the 

context of dan=stic violence because the min objezt of the tort 

systan is financial caupensation and in mst cases this will either 
not be available or will reduce the resources otherwise used to 
maintain the family. Injunctions can nonetheless be effective 
ranedies for the torts of assault, battery, nuisance or trespass.20 
In the High Court, such injunctions might be the only relief c l a m ,  
wbreas in ccunty courts they have generally to be ancillary to a 
claim for dmMges or s m ~  other cause or matter within the court's 
jurisdiction. 

The Rmstic Viol- and Matrhnial proceedings Act 1976 

2.10 In F e b ~  1975 a Select M t t e e  was aPp0int-d to consider 
the extent, nature and causes of pmblms of families where there is 
violence be- the partmrs or w h e ~ ~  children suffer non-accidental 
injury. The cunnitte concentrated on the "battered wife" aspect of 
its tenrs of ref-, wxwn, that is: 

19* Law Refonn (Husk& and Wife) Act 1962, s.l(2)(a). 

20* E.g. v. 119751 Ch. 218, where the plaintiff mther 
suffered continual physical assaults at the hands of her 19 year 
old son. Oliver J. granted an interlmtory injunction restraining 
the respondent's continued trespass on her property after his 
licence had been withdrawn and from "assaulting, molesting, 
annoying or otherwrse . interfering with the plaintiff". But see 

for the praper srope of such injunctions, given that there is no 
general tor t  of harassment in English law. 

IMW patel V. patel [1988] 2 F.L.R. 179, FEIS. 4.12-4.13 below, 
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"[who] are often with inadequate means and w i t h  dependent 
ch i ldren ,  and i n  need of she l t e r  or help or advice f o r  
thanselves and their families. 1121 

While admitting that no laws, hatever wll enforced, could prevent 
marital  a s s a u l t s ,  t h e  S e l e c t  Committee made a number of  
recanmendations for new pmers t o  be applied in  all  courts. Jo 
=chardson M.P. introduced a private &&er's B i l l  which became the 
Dmsstic V i o l e n c e  and M&ri.mn.ial .Proceedings kt 1976. It  was said, 

by Lord salnron, to have been: 

"hurried througfi Parl-t to provide urgently needed f i r s t  aid 
for 'battered wives . LP, 

2.11 The new provisions overcan?= the lack of jurisdiction that had 
previously prevented a county couct f run  granting an injunction unless 
it d d  be s h  to be incidental to other proceedings. It gave 
jurisdiction to all county mwts to grant the follming types of 
injunction whether or Ilat there were other proceedings before the 
court:- 

- restmining the other party to the mrriaqe f m  mlesting the 
applicant; 
- restmining the other party f m  mlesting a child living w i t h  

the applicant; 
- excluding the other party f m  the matrhnial  km or a part 
of the matxhmial hame or f m  a spz i f i ed  area in which the 
mtrinrmial hane is included; 

21- Report from the Se lec t  Committee on Violence i n  Marriage 
(1974-75), IK: 553-i, Vol.1. para.6. 

22- e v .  Johnson [1979] A.C. 264, 340. 
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- requiring the other party to permit the applicant to en ter  and 
m i n  in the matrimnial hcane or a part of the matrimnial 
hQne.23 

These pmxs w e r e  to apply both betrnRen parties to a marriage and 

betmen "a man and vmnm who are l iv ing  w i t h  each other in the s a  
household as husband and wife".24 

2.12 Initially it was thought that section 1 of the 1976 A c t  w a s  
only a procedural provision overccming the previous limitations on the 

county cour t s '  powers. It was not thought t o  have altered the 
substantive law so as to enable the  court to override cannon law 
property rights.25 Exever ,  in v. Johnson,26 the House of Lords 

held, by a n-ajoritv of 4 to 1, that section 1 of the A c t  did give a 
county court jurisdiction to exclude both a spouse and, as in this 
case, a cohabimt frun the mtrinvnial hems irresptive of any right 
of pmperty vested in the person excluded whether he be the sole or 
joint owner or tenant.27 section 1, w r ,  can only give temporarv 
re l ie f  and its purpose is not to a f f ec t  existing property r igh t s  but 

to  override or interfere w i t h  the enjoymnt of such rights. As Lord 

scannan explained, 

23* The 1976 Act, s.l(l). 

24. s .1(2)1  ref- to the " r n t r h n i a l "  hcme are to  be construed 
acmmggly. 

25* See e.g. & v. & [1978] 1 All E.R. 821; Cantliff  v. Jenkins 
[1978] Q.B. 47. 

26* E v. Johnson [1979] A.C. 264. 

27. In this case the applicant was a joint tenant w i t h  her cohabitant 
partner and therefore had a lega l  r igh t  to  continue in peaceful 
occupation of the premises in which she had been living. Lord 
Diplock m l d  have confined the decision to such joint tenants. 
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"the purpose of t h e  section is not to create r igh t s  but to 
strengthen remedies. 'I2* 

2.13 Taking note of the hear t fe l t  cq l a in t s  made by many w m n  
that, because of the slow enfonxrent  procedures, civil injunctions 
were not worth the paper they wre written on, the Select Camittee 

had also reccmwnded that the courts have pow=r to attach a police 
pmer of arrest t o  injunctions. This rexmmmht ion  was hpl-nted 
by section 2 of the m s t i c  Violence and M a t r h n i a l  Proceedings Act 

1976. Th i s  applies t o  a l l  in junc t ions  r e s t r a i n i n g  v io lence  o r  
excluding one party f m  the hcane, whatever the proceedings in  which 
they viem grant&, but as with section 1, only betwen spauses or 
people living together as such.29 

Jurisdiction of the magistrates' courts 

2.14 The matrimonial j u r i sd i c t ion  of the magistrates ' courts 
evolved in response to a particular concern about the posit ion of 

working class wmen who suffered physical assaults f m  their 
husbands.30 In 1878 the M a t r h n i a l  Causes Act gave magistrates' 
courts the p e r  t o  grant a separation order, w i t h  maintenance and 
custody of children under ten, to a wife whose husband had been 
convicted of an aggravated assault on her, "if  s a t i s f i ed  tha t  the 
future sa fe ty  of the wife (was) in peril. The separation order had 

28. 

29. 

30. 

31. 

v. Johnson [1979] A.C. 264, 349. 

Cf. Re G. (Wardship)(Jurisdiction: Power o f  Arrest) (1983) 4 
F.L.R. 538: there is no inheren t pawer in wardship to a t tach  a 
pohRr of arrest to  an injunction against a fa ther  -who has never 
lived with or been married to the mther. 

See Report  of the Camnittee of O n e - P m t  Families ( t h e  Finer 
Report) (1974) ,  C X d .  5629, Vol.1, pard. 4.67 and O.R. WGreqr, 
D i v o r c e  in  England, (1957), (3.1. 

The Matrimonial Causes Act 1878, s.4. The pmviso was renoved by 
the Sumnary Jurisdiction (Married Wanren) Act  1895. 
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the force and effect of a decree of judicial separation on the ground 
of cruelty.32 Except in so f a r  as the award of maintenance provided 
wives with a limited financial means of escape,33 the award of a 
separation order did little else t o  ensure personal safety. 

2.15 The 1978 A c t  abolished the separation order and provided new 
remedies specifically designed t o  protect a spouse, usually the wife, 
or child fran a violent and dangerous husband within the mat rhn ia l  
home. The general objects of the  Act were s t a t ed  by the Law 
carmission, in its Report on Matrimonial ' in Magistrates' 
Couas, to be twofold:- 

- to bring the family l aw administered by the magistrates' 
cour t s  in to  l ine with t h e  law administered by the divorce 
courts; and 
-to intruduce such changes as w e r e  called for in order to  avoid 
the creation of d i e s .  34 

lbo new renedies were created: 

"the personal protection order which w i l l  merely prohibit h i m  

(the husband) f m  behaving in a way which is dangerous to his 

w i f e  and children (and) the exclusion order.. . which w i l l  have 
the positive arid drastic result of preventing the husband frcan 
living in his G W I ~  h~ane**.35 

32. W. 
33* Maintenance orders w e r e  f requent ly  f o r  der i sory  sums and 

irregularly paid. See Finer R e p r t  (1974),  m d .  5629, Vol.1. 
paras. 4.87-4.101. 

34. (1976), Lay Corn. hb.77. para. 1.1 

35- m., para. 3.18. 
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These powers are quite independent of any other claim, for example to 
financial relief,  and either party may apply. The court may also 
attach a p o w x  of arrest to  an These p"rs are essentially 
emergency measures and w e r e  not intended t o  resolve long term 
occupation rights between spouses .37 

other potential jurisdictions 

2.16 The Dcmestic Violence and Matrimmid Pnxeedings Act 1976 
gave a county court the same paers as had the High oourt to grant 
injunctions even though no other re l ie f  was sought. However, 
injunctions are still sought both in pending matrinkmial proceedings 

and in adions in  tort and the general l a w  of property. The general 
w r  of t h e  High Court t o  grant both f i n a l  and interlocutory 
injunctions, "in a l l  cases in which it appears to the court to be just 
and mnvenient to do so", has s ta tu toq  basis in section 37 Suprane 

court Act 1981.38 The general rule is that & injunction w i l l  only be 
granted to support a legal right.39 Any legal o r  equitable right may 
therefore be protected by an injunction providing that  the injunction 
 bear^ some relation to the substantive suit.40 

36. amest;l 'c Proceedings and PBgistrates' Courts M 1978, s.18. This 

37. (1976), Law Ccan. No.77., paras. 3.26 - 3.27. 

38- Iuxoxding to Lord Hailsham in Richards v. Richards [1984] A.C. 
174, 199 any inherent p w e r  available to the High Court was 
a k x k d  by the statutory provisions. 
1984, s .  38, for similar w s  relating to matters within the 
jurisdiction of the county courts. 

7 did not feature in the original B i l l .  

Also see County caurts 

39. North London Railway Co. v. -Great Northern Railway Co. (1883) 11 

40. Des Salles d'Epinoix v. Des Salles d'Epinoix [1967] 1 W.L.R. 553.. 

Q.B.D. 30. 
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2.17 Abuse or violence -ted a t  a spouse or  cohabitant w i l l  also 
affect children living in  the hane, who, because of their intimate 
contact, may also be a t  r isk of either enotional or physical harm. 
The Lhnzstic Violence and Matrimonial Proceedings A c t  1976 and the  

-tic Procedm ' gs and Magistrates Court A c t  1978, enable a spouse 
(and, in  the f i r s t ,  a cohabitant) t o  apply for protection for "a child 

l i v i n g  with t h e  appl icant"41 and "a  c h i l d  of t h e  family"42 
respectively. The courts' genexal powers to grant interlocutory 

under the Guardianship of Minors A c t  197144 and wadship proceedings 
The general law of tort has also been called in 

aid to protect other family nrembers fran assault, destruction of 
property, nwacing, and fear w i t h i n ,  and unwamanted exclusion fmn, 

injunctions 43 have ben used in- the course of custody p- ' g s  

i n  the High court.45 

the matrimonial or family hcm.46  

41. -tic violence atxi ~ a t r i m n i a l  * gs Act 1976, s.1. 

42. -tic proceedings and Magistrates' Courts Act 1978, s . 1 6 .  

43* Re W. (A Minor) [1981] 3 All E.R. 401, 403 per Lord Ewandon. 

44- See Re W. (A Minor) [ 1 9 8 1 ]  3 A l l  E . R .  401 where b o t h  a 
nonaplestation and ouster order ware granted in the county court 
as ancillary to a cusw order under the Guardianship of Minors 
M 1971 but cf. paras. 4.14 et seq. below. 

45* Re V. A Minor Wardshi ) (1979) 123 S.J. 201; cf .  H . ( A  Minor: 
m h . ! . !  order) [1987] 1 F.L.R. 181. 

46. E.g. v. [1975] 1 Ch. 218, (molestation of mther by 
.son); v. [1985] 1 W.L.R. 1143, (former cohabitant 
stripped the contents of the family home which was held i n  their 
joint ~nres);  Tabone v. Seqund [1986] 1 F.L.R. 591 (mlestation of 
mthex and daughter by man l iving with another daughter); a v. 
smith [1988] 1 F.L.R. 179 (mlestation by fom-er cohabitant). 
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REMEDIES, -E AND 

3.1 The renedies wi th  which m are here concerned are t h e  
statutoxy p m z s  under the Matrimnial Hcanes Act 1983, the Dcmestic 

Violence and Matrimonial Proc@ings Act  1976, and the  Damestic 

l ? t - w c q  and Magistrates' Courts A c t  1978, together with the p e r  
to grant similar m e s  in divorce or other family proceedings. In 
t h i s  P a r t ,  ke examine the scope of the r e l i e f  available d r  each, 
the criteria governing the exercise of the courts' discretion, and the 
potential duration of orders. 

"he scope of occupation, ouster or exclusion orders 

3.2 Under the M a t r h n i a l  Hcmes A c t  1983, the court has FCWZ to  
make orders "prohibiting, suspending or r e s t r i c t i n g  t h e  r i g h t  of 
either spouse to occ~y~y" the matrirronial h ~ m e  or +cpiring either 

spouse to mt the exercise by the other of that  r igh t" . l  where 
only one of them is lega l ly  en t i t l ed  to  the hcane there is also pwr 
to make an order "declaring, enforcing, restricting or terminating" 
the  s t a t u t o r y  r igh t s  of occupation of the nomen t i t l ed  spouse.2 

orders to the ef fec t  t h a t  one spouse s M d  leave the haw are mt 
technically temtzd injunctions ht the e f fec t  is the s a w .  The A c t  

also gives pmer to make anci l la ry  orders as t o  the discharge of 
outgoings, repairs and maintenaxe by either spouse; to except part of 
the house from the non-entit led spouse's r i gh t s ;  and to  order a 
non-ent i t ld  spuse to pay f o r  occupation.3 

1- s s . l (2 ) (b )  and (c) and 9(1) .  

2 -  s.1(2) (a). 

3 *  s.1(3).  
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3.3 Section 1 of the bes t ic  V i o l e n c e  and Matrimonial Proceedings 
A c t  1976 gives pomr to grant injunctions "excluding the other party 
from the matrimonial b or a part of the matrimonial hane or from a 
spec i f i ed  area i n  which t h e  matrimonial  home is inc luded"  o r  
"requiring the other party to permit the applicant to en ter  or -in 
i n  the matrimonial ~QIE".~ These are much the same as the orders 

which are made i n  priding divorce proceedings, where,  fo r  exanple, 
each spouse might be restricted to a paa icu la r  part of the house or 
one spouse excluded f m  the block, the street or indeed a w i d e r  area 
in  which the matrimonial h n e  is situated. In  practice, considerable 
care may be taken to tailor the precise tems of the order to the 
circumstances of t h e  p a r t i c u l a r  case. I t  is n o t  uncomnon, f o r  
example, to  permit tk respondent t o  re turn  f o r  the purposes of 
v is i t ing  his children, conducting a trade or hiness, or collecting 
personal property. 'Ib this extent these p w x s  are wider  than those 
i n  the Matriulonial HQnes A c t .  There is, how-xer, no FOWX to make 
ancil lary orders about the discharge of outgoings or payment f o r  

occupation, although this can scaretimes be dealt with by undertakin gs. 

3.4 The Domestic proceedings and Magistrates' courts A c t  1978 
gives magistrates' courts pwx to exclude one spouse f m n  the hane 
and a t  the s m  time (but not otherwise) to order the excluded spouse 
to allow the other spause to enter and renain there.5 The order may 
be subject to "exceptions or conditions*i;6 the scope of this is not 
entirely p l a in  but  it rnay allow conditions as to outgoings or payment 
fo r  occupation, or res t r ic t ion  to prt of the h a e .  It d d  perhaps 
allow for conditions prohib i t ing  the respondent from renoving or 
damaging the furniture which is not provided f o r  under t h e  other 

4 -  s. l( l)(c) and (d) .  

5* s.16(3) and (4). 

6 *  s.16(9). 
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legislation;7 T~EE is 110 gmer to exclude fran a w i d e r  area and in 
practice it may be more difficult to tailor t h e  precise tern of the 
order to the circmstances of the individual case. 

3 .5  One i s s u e  for consideration, therefore, is whether these 

discrepancies might be ranoved, thus allowing a l l  courts to deal 
flexibly w i t h  the possibility that both parties may continue in the 
ham?, a t  s ~ n e  times or for sane plrposes; to exclude one of than fnm 
a wider area than the hme itself; and to make consequential orders 
about outgoings. Many orders are granted in the f i r s t  instance on 

short notice, or even ex prte, wfien it w i l l  be impracticable to 
inquire into the financial implications a t  that stage. Nwertheless, 
as r e  shall see,8 saw are made in circunstances or for a period 

during which such could w e l l  be useful. 

Criteria for ouster or exclusion orders 

3.6 The general p r s  under which the courts grant injunctions i n  
pending proceedings r e fe r  simply to what is "just and mnvenient".9 
Neither they nor section 1 of the 1976 Act,  W c h  makes no reference 
to  violence, lay down any criteria for the exercise of the courts' 

discretion. Before the House of Lords' decision in R i c h a r d s  v. 

Richardsr10 therefore, the courts had develop3 their own principles, 
i n  which the relative hardship to the parties and the interests of 
their c h i l d  played the largest -.I1 Eventually, howver, there 

7-  & v. Johnson [1979] A.C. 264, the man excluded for serious 
violence sent scare of his friends to rerove a l l  the furniture from 
the f lat .  

See paras. 3.32 et seq. below. 

g m  S u p m  Court Act 1981, s.37; 

l0- [1984] A.C.174. 

County Courts A c t  1984, s.38. 

ll. E.g. Bassett v. Bassett [1975] Fam. 76; Walker v. Walker [1978] 1 
W.L.R. 533. 

20 



wax! conflicting decisions in the Court of Appeal on the weight to be 

given to the reason why the  applicant found it h p s s i b l e  to continue 
under the saw roof pending divorce proceedings. l2 

3.7  he House of ~ r d s  in ~ i c h a r d ~  v. ~ichnrd~l3 decided that 

where an ouster injunction is  sought between spouses, whether i n  
pending m t r h n i a l  proceedings or under the lhn=stic Violerace and 
Matrhnial  hroceedinqs Act 1976, -the awlication is now to be viewed 
as a procedure whereby either spouse might establish, and enforce by 
way of injunction, their respective, and i f  necessary exclusive rights 
of occupation of the mtrhnial h. Hence the Matrhmial Hames 

~ c t  p m v i b  the criteria to be applied. ~urther, in = v. &4 it 
was held that the srrme principles apply to cohabitants, that is, a 
"man and a wman who are living with each other in the sam househpld 
as huskarid and wife",15 even though the Matrhnia l  Hanes Act i tsel f  
only extends to spouses. 

The Matrjntmial Hcmes A c t  criteria 

3.8 Under section l(3) of the M a t r h n i a l  Ibomes Prt 1983, the 
court m y  rmke such order as it thinks "just and reasonable having 
regard to the conduct of the spauses in relation to each other and 

otherwise, their respective needs and financial resaurces, to the 
needs of any children and to a l l  the cj.nxnt3tances of the case . . . . . ' I  

None of the statutory criteria is exp-sed to be paramcunt over any 
other. !Re mjor i ty  of the House of Urds i n  Richards v. Richards 

12. Bassett v. -sett [1975] F a .  76; Walker v. Walker [1978] 1 
W.L.R. 533; Sanrson v. sanrxln [1982] 1 W.L.R. 252; cf .  Elswxth v. 
E l s ~ o r t h  (1979) 1 F.L.R. 245; v. [1982] 1 W.L.R. 247. 

13. [1984] A.C. 174. 

14- [1984] F.L.R. 243. 

15. m s t i c  violence axi ~ a t r i n - o n i a l  . kt 1976, s.1(2). 
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rejected the argument that the e l f a r e  of any children should be the 
f i r s t  and paramount consideration.l6 In  addition to these statutory 
c r i t e r i a ,  t h e  Court of Appeal has repeatedly emphasised t h e  
"draconian" nature of an ouster orcier.17 

(a) Conduct 

3.9 The 1983 A c t  refers t o  the CO- of the spauses in  relation 
to each other and othemise. Although it has been said that in sane 

cases other factors must prevail over the rights and wrongs betwen 
the adults,18 the general effect of the decision in ~ i c h a r d ~  has been 
to require proof of matrimonial misbehaviour on the part of the  

respondent which is wrse than that of the applicant.19 In W i s a M n  v. 
,simPson20 the cmrt of rejected the contention that there mt 
necessarily be violence or  mlestation, but there is considerable 
uncertainty about what sort  of conduct w i l l  be thought sufficient.2l 

- 

16. 

17. 

18. 

19. 

20. 

21. 

As is pmided by Guardianship of Minors kt 1971, s.1 i n  any 
proceedings where the "legal custody or ry?bringing" of a minor is 
i n  issue. Wrd Scarman held that this section did apply tn ouster 
C a s e S .  

E.g. Smm'ers v. S u m e r s  [1986] 1 F.L.R. 343; W i s g n a n  v. SimpSon 
[1988] 1 W.L.R. 35; shipp v. shipp [1988] 1 F.L.R. 347; Whitlock 
v. Whitlock [1989] 1 F.L.R. 208. 

- Lee v. I19841 F.L.R. 243. 

See e.g. W i s e r n a n  v. Simpson [1988] 1 W.L.R. 35 where Ralph G h n  
L.J. eqhasised that  not only m u s t  the case of one party be 
stronger than that of the other but also such as t o  justify the 
making of an ouster order. 

[1988] 1 W.L.R. 35. 

There appears to be no reported case i n  the Court of pppeal since 
Richards of ouster i n  circumstamxs other than viol-; before 
that  tim, there w x e  several; e.g. Jones v. Jones [1971] 1 W.L.R. 
396; Walker v. Walker [1978] 1 W.L.R. 533; Spindlow v. Spindlm 
[1979] Fam. 52. 
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3.10 To what extent, for example, is the test the same as that for 
a divorce on the basis that one party has behaved in such a way that 

the other cannot reasonably be e-ted to  l ive w i t h  him?22 Given 
that this does not necessarily imrOlve any judqent as to which was 

the mre at fault, the test in ouster cases may more stringent.23 
If so, does it m u n t  to what would have been cruelty, o r  a t  l e t  
just cause for living a-, under the old law of the matrrimonial 
offence?24 'Ib what extent can such standards be applied to unnarried 
couples, who have never undertaken a legal  obligation to l i v e  

t o g e e ?  

3.11 The test suggested in Richards i tself  was, in effect, the 
reasonableness of the applicant 's  wish t o  l i v e  apart  from the  
respnht.25 That is by no m s  the s m  thing as a detailed 

exmRination of the marital rights and wrongs. Howver, other cases26 
have tended in that direction. It has also been aphasised t h a t  where 
issues of conduct are disputed, they cannot be tried on the basis of 
affidavit evidence The court m y  therefore be obligwl to 
hold a fu l l - sca le  t r ia l  of t h e  par t ies '  r e l a t i v e  matrimonial 
b l m r t h i n e s s  in order to  resolve the short term question of how 
t h y  should be accmncdated pending their divorce. 

22. - - -  . Causes Act 1973, s.1(2) (b) . 
23. See e.g. O'Malley v. O'Mal ley  [1982] 1 W.L.R. 244 where it appears 

that a divorce was granted ht an ouster order refused. 

24. - superseded for divorce and judicial separation by the 
Divorce Reform A c t  1969 and for  matrimonial proceedings i n  
magistrah'  courts bv the hmst ic  kcceedm . gs and Magistrates' 
& 1978. 

- 

25. [1984] A.C. 174, 224 per bni Brandon. 

26* E.g. in  Whitlock v. Whitlock 119891 1 
examination was required even though 
admitted. 

27* Harris v. Harris [1986] 1 F.L.R. 12; 
F.L.R. 345; Whitlock v. Whitlock [1989] 

F.L.R. 208 where a fu l l  
some violence had been 

shipp v. shipp [I9881 '1 
1 F.L.R. 208. 
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(b) The parties' respective needs and financial resources 

3.12 As far as accoamrxlation is concerned, i f  there is only one 
matrimonial *,28 it is obvious that the parent wfio retains actual 
care and control of any child or children of the family w i l l  be the 

mre in need of housing. In W i s m  v. Simps0n,~9 haever, it was 
held that it was not "just o r  reasonable" t o  make such an order merely 
because of the rmther's greater need for acccrrmodation. The wxmn in  
this case had excluded her male partner by changing the locks. The 
man, who was the father of her three mnth old son, applied under the 
1976 Act for  an order, inter alia,  that she permit him to return to 
the local authority f l a t  of which they w e r e  joint  tenants. She 
successfully cross-applied for an order excluding him frcm the f la t .  
The county court found that as there was no alternative accamnodation 
for the mtkr and child and as the applicant could live with his 
parents an ouster order should be granted. The applicant's appeal was 
allowed and the draconian nature of ousting a person f m  his hQoe 
reiterateci. 30 

3.13 The availability of alternative hausing depends not only on 
the parties' respective needs and financial situation but also on the 

28. If the matrhnial hane is laqe enough an application for an 
ouster order my be refused on the basis that the parties could 
l ive separately in  the same house. See e.g. Anderson v. Anderson 
[1984] F.L.R. 566. H a e v e r  i n  this case the registrar's refusal 
was overruled. The w i f e  shared a two bedroaned f l a t  w i t h  her 
husband, was a t  same h s k  of violence, and was 8 mnths pregnant. 
The Court of @peal found t h a t  the registrar had omitted t o  
consider the impact that would be made when a new baby was brought 
into the haE. 

29. Wi- v. Simpson [1988] 1 W.L.R. 35. 

30. cf. Thurley v. [1984] F.L.R. 875 where the court concluded 
that the balance of respective needs of the parties lay i n  favour 
of granting an ouster order to the wife who, unlike the husband, 
might expect after some indefinable length of time to be reimused 
by the local authority. The wife was living i n  an overcrowded 
refuge with her 8 year old son. The case may be distinguished 
because the applicant i n  this case was subjected to violence. 
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available housing stock. The party wfio is mst i n  need of the family 
home may a l s o  be the one who i s  most l i ke ly ,  because she is 
responsible for looking after the children, to have a priority claim 
to be rehoused as a hcaneless person. F'requently the courts are asked 
to take into account the claims of each party to be rehoused by the 
local authority.31 It has been suggested t h a t  such expectations 
involve the cour t s  i n  housing management decis ions otherwise 

considered to  be the peculiar province of public sector housing 
deprtmnts.32  his inter-relationship between the law regulating 
danestic disputes alld public housing allocation has beccane mre 
pronounced since the enactment of the Housing A c t  1980,33 which 
provides that joint  tenants both enjoy "secure" status, even when one 
of then is temporarily or permanently h e n t . 3 4  Herice the local 
authority rn longer has the power t o  transfer tenancies between 
parties when a relationship breaks down.35 A t  present, therefore, any 
deadlcck can only be solved by m a t r h n i a l  renedies which are not 
always available. 36 

3l. In  Tfiurley v. [1984] 5 F.L.R. 875 it was held that one of 
the factors to be taken into account when considering the needs of 
the parties was the duty of the local authority t o  provide 
accQlllllodation for hameless persons under the H o u s i n g  (Haaneless 
Persons) A c t  1977, m consolidated in the Housing Act 1985. See 
also wootton v Wootton [1984] F.L.R. 871. 

32* See e.g., onmpd L.J. in  Warwick v. Warwick (1982) 3 F.L.R. 393. 

33. Now consolidated in  the Housing Act  1985. 

34. A tenant w i l l  rnma~.ly only lose his security by involuntary mjans 
either i f  successful pmcedm * gs for possession are brought by the 
local authority under one of the grounds laid down in  Sch.2 of the 
Act or i f  the court makes an order transfering the tenancy under 
the l & 1 t ~ 3 ~ n i a l  Hanes Act 1983, Sch.1, or the Matrimnial Causes 
Act 1973, s.24. 

35. A CO-tenant m y  unilaterally end a joint tenancy by serving notice 
t o  quit on the landlord; see London Borough of Greenwich v. 
kQ-ady (1983) 81 L.G.R. 288. H a e v e r ,  there is no statutory 
obligation on the local authority to rehouse either party. 

36. See D. Piearl, "public Housing Allocation and Dcrrrestic Disputes", 
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(c) The needs of any chi ldren  

3.14 One of the  e f f e c t s  of Richards is t h a t  a previous line of 

authority, which gave p r i o r i t y  to  the  i n t e r e s t s  of the ch i ldren  and 

discouraged attanpts to allocate blame &re their  e l f a r e  w a s  at 
s take ,  is  0 v e r r u l e d . 3 ~  A d i s t i n c t i o n  w a s  drawn, Lord Scarman 

d i s s e n t i n g ,  between p r o c e e d i n g s  i n  which  a c h i l d ' s  c u s t o d y ,  
upbringing, or property was a matter directly i n  i ssue  and ouster 
p r o c e e d i n g s  between parents,  w h e r e  t h o s e  matters arose o n l y  

incidentallY.38 m, it was enphasisai i n  E v. ~ 3 9  that the 
court has to take a l l  the circumstances into account, decide what 

e i g h t  is to be given to each, and balance one f a c t o r  against another 

in order to decide what is just and reasonable i n  the particular case. 
In that  case, it was decided that little e i g h t  should be given to the 
parties' conduct ht "by far the greater height"  should be given to 
the needs of the chi ldren  to re-establish t h e  family un i t  in the 
family hQne. 

3.15 The alternative jurisdictions available to protect children 

are mnsicienxi i n  par t  m.40 where ouster and wardship p- 
are heard together, the C o u r t  of Appeal has held that the correct 
procedure where care and control of the child is a t  issue, is f i r s t  to 

36. continued 
in M.D.A. RreeMn (ed), Essays in Family Law (1986); M. W i g h t ,  
"Ouster Orders and Ikxlsing Need" (1988) 19 N.L.J. 594; C. W i l l i a m s ,  
"Ouster Orders, hropeay Adjustmnt  and Council  Housing" (1988) 19 
Fam.Law 438; R. Thornton,  "Homelessness t h r o u g h  R e l a t i o n s h i p  
-: The Local Authori t ies '  Response" 119891 J.S.W.L. 67. 

37. P h i l l i p s  v. Phi l l ips  [1973] 1 W.L.R. 615; Bassett v. Basset t  
[1975] Fan. 76; W a l k e r  v. Walker [1978] 1 W.L.R. 533; Sanrson v. 
Samson [1982] lW.L.R. 252. 

38- Richards v. Richards [1984] A.C. 174, 203. 

39* [1984] F.L.R. 243, 248. 

40- See paras. 4.14 et seq. below. 
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determine the care qplication according to the e l f a r e  principle and 
then take that decision into account as one, and only one, relevant 
consideration i n  the ouster decision according t o  section 1( 3) of the 
Matrimonial m s  A c t  1983.41 

(d) A l l  the circmstimxs of the case 

3.16 It is diff icul t  to --what other factors may be thought 
relevant under this head. For vie, excluding the husband to allow 
the dust to settle and to facilitate a reronciliation has been found 
not to be a relevant consideration.42 m, it has been stressed 

that every application must be dealt w i t h  on its own merits and that 
there may be cases in which the facts wre such that one of the 
statutory criteria predaninates i n  reaching a decision on what was 

"just and reasonable" in a l l  the circunr;tances of the case.43 For 
this reason, those cases disapproved by Richards as erring i n  
principle my nevertheless have been rightly decided on the facts.44 

The -tic proceedings and Magistrates' Courts A c t  criteria 

3.17 The criteria for granting exclusion orders under the Dcanestic 

proceedings and Magistrates' Courts Act 1978 are: first ,  that the 

respondent has (a) used violence against the person of the applicant 
or a child of the family, or (b) threatened to use violence against 
the applicant or child and actually used it against m n e  else, or 
(c) threatened to use violence against aFplicant or child in breach of 
a personal protection order; a d  .secondly, that apn?licant or child "is 

41. Re T. (A Minor: Wardship); T. v. T. (cxlster Order) [1987] 1 F.L.R. 
181. 

42* Sumners v. Sunners 119861 1 F.L.R. 343. 

43* U. 346. 
44. See Richards v. Richards [1984] A.C. 174, 199 per Lord Hailsham. 

27 



in danger of being physically injured by the The 
danger need not be inminent, but it must be objectively observable and 
not simply i n  the mind of the applicant a 1 0 x . 4 6  

3.18 Although, clearly, the substantive effect  of an exclusion 
order under the 1978 &t is the same as an ouster injunction or order 
under the Matrhnial Hems Act  1983, it does not appear t o  have k e n  
suggested that the magistrates shQuld apply the M a t r h n i a l  Hcanes A c t  

criteria in addition to those set out in  the 1978 Act .  Although. 
limited to cases of violence, these appear to create an expectation 
that protection w i l l  be afforcieci.47 

Criticisns of the present l aw 

3.19 The reasoning of the House of Lords in Richards v. Richards 
has a t t r a c t e d  s e r i o u s  c r i t i c i s m .  48 More importantly, f o r  o u r  
ppses,  the position which has since developed could be thought 

unsatisfactory for a number of reasons. First, the application of the 
Matrimnial Hems Act criteria to a l l  cases f a i l s  t o  distinguish 
betwen t h e  very different  s i tuat ions in which exclusion may be 
sought: (i) there may be an S a t e  need for  protection against 

violence or other f o m  of abuse; (ii) then= may be an M a t e  need 
to regulate a couple‘s short term accarmodation needs i n  a period of 
dishammy, possibly leading up to divorce; (iii) wilere the couple 

45. 

46. 

47. 

48. 

s . 1 6 ( 3 ) .  

&Cartmy v. MKarhey [1981] 1 All E.R. 597. 

Cf. v. Myers [1982] 1 W.L.R. 247, a Carestic Violence Act 
case appmved on the merits i n  Richards v. Richards [1984] A.C. 
174, where there was violence which the court appeared to think 
excusable. 

E.g. J. Eekelaar, “The Breqence of Children‘s Rights’’ (1986) 6 
O.J.L.S. 161. 
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have mutual rights of occupation in the he, there my be a need for 
a longer term adjustment of those rights. 

3.20 Secondly, the cr i ter ia  =re f i r s t  enacted in 1967 before many 
of the most significant d e v e l o p n t s  i n  th i s  f ie ld:  before the 

awakening of public concern i n  the prublms of violence and atme 
w i t h i n  the fmnily;49 before the replacenwt of the doctrine of the 
mtrimnial offence with the Collcept of irretrievable brsakdown of the 
m i d g e  as the sole g m ~ n d  for divorce;50 before the introduction of 
povl~ls of property adjustment on divmce;51 and before any serious 
consideration had been given to the problem of cohabiting couples and 
their children. As the 1967 A c t  was principally designed to give 
protection against dispitions t o  third parties, the original purpose 
was to  ident i fy  those non-awning spouses who were suff ic ient ly  
deserving of long tern accamdation i n  the family hane to ent i t le  
t h e n  to  resist such dispositions. 

3.21 Hence the criteria d d  be said to give inadequate protection 
against violence, by w i n g  conduct to be b a l d  against other 
factors, and not aclawwledging that in  such cases personal protection 
for the victims should be given pr ior i ty  over the  hardship t o  

Although the remsdy is discretionary in magistrates' 
courts, there is RO indication in the 1978 kt that the court should 
be imrestigating any mitigating factors in the violence or that it 
must be ' s e r i o u s  i f  it i s  t o  j u s t i f y  t h e  v i c t i m  i n  h e r  

49. 

50. 

51. 

52. 

Stimulated principally by Erin Pizzey, Scream Wiet ly  o r  the 
Neiqhbours w i l l  H e a r  (1974), followed by t he  Report of the  
C d t t e  on Violence in Marriage, HC 553 (1974-75). 

Divorce Reform Act 1969, in force 1 January 1971. 

Matrbnial Proceedin gS and hcoperty A c t  1970, in  force 1 January 
1971. 

S. Parker, "The Legal Background", in J. Pahl (ed), Private 
Violence arad public P o l i q  (1985), argues that the effect is that 
the court must consider whether the respondent's conduct warrants 
the likely conseq~ences to him of being excluded, rather than 
focusing upon its effect upon the victims. 
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desire t o  l ive apaa for a while. The success rate for applications 
for injunctions under the 1976 Act is high, but there is considerable 
variation over the country. Magistrates, on the other hand, refuse 
very few applications.53 

3.22 A further criticism, relating to cases in  which an ouster 
injunction is sought during m a r i t a l  breakdawn and where divorce 

P- ' have already k g u n  0 r . e  being considered by one or both 
parties, is of the necessity for holding a t r i a l  of the parties' 
conduct a t  this in te r lmtory  stage. Allegations of violence or of 
other types of unacceptable behaviour constituting conduct relevant to 
the granting of ouster injunctions may also be cited in an existing or 
subsequent divorce petition based on the respondent's "behaviour" 

under section 1(2)(d) of the Matrimonial Causes Act 1973.54 The court 
is tten placed in the difficult  position of having to make findings of 
fact for one purpose in advance of the trial of the saw issue for 
another purpose.55 A fur ther  resul t  of pre-divorce l i t i ga t ion  
involving issues of conduct is that it is likely, on the one hand, to 
cause delay in  just those cases where a leaving should take place 

quickly, and on the other hand, to impede reronciliation, w h e ~  that 
is appropriate, by protracted battles between the parties as t o  

53- L. Smith, Domestic Violence: an overview of the  l i t e ra ture  
(19891, pp.90-91; 

pers~nal protection  order^ -&hen S p e d  is the-inportant factor. 

54- See, e.g., Ehynhan v. Baynham, 119681 1 W.L.R. 1890, the f i r s t  
case to c c m ~  &fore the court under the Matrhnial Hares A c t  
1967, w h e r e  the  Court of Appal made an i n t e r i m  exclusion order, 
even though the ful l  investigation into the conduct of the spcplses 
required by s.1(3) of the kt had not been made because such 
questions in issue bebeen the parties wuld be decided in the 
divorce proceedings which *re a t  that  time pending. This case 
d d  now be disapproved under =chards v. Richards principles. 

55* Cf., e.g., Parr is  v. Pa r r i s  (1974) Fa. Law 77, where Stamp L.J. 
deplored the use of such hearings to engage in pre-trial battles 
on allegations of behaviour arising i n  the divorce suit. 
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a l lega t ions  of not only p a s t ,  bu t  continuing conduct. This is 
contrary to t h e  general trend of divorce l a w  i n  reducing the need f o r  
recrimination and fault-finding, with a l l  the bi t te rness  and conf l i c t  
wkich this can en ta i l .  It  is a particular cause f o r  concern that the 
need to provide a period of calm during which the parties may perhaps 
becgne reconciled has been held to be irrelevant.56 

3.23 Above all, cri t icism hqs been made of the r i sk  that the 
children's welfare w i l l  be given insufficient weight i n  the balancing 
exercise.57 In ~ i c h a r d ~  i t s e l f ,  there was no evidence at all that the 
children's he l f a re  was suffering f m  the presence of both parties in 
the hcane: q u i t e  the reverse, as the couple had made arranganents to 
sham their care ts twen them. I n  sumners v. ~umners,58 how~er, the 
j- found that it was not in the children's interests to witness 
continuing bitter quarrels between the parties i n  which (it appears) 
furniture was broken and objects smashed. He also thought that it 
would be beneficial  for all to have a break fo r  s m  time. It was 

held that he appeared to. hcwe given too mch  height to the interests 
of the chilcken as against the draconian nature of the order, where 

t h e  couple were equally t o  blame f o r  the s i t u a t i o n  which had 
developed. This is inconsistent w i t h  the general trend of the l aw  to 
give increased, i f  not predaninating weight to the interests o f  
children, even in relation to matters of finance and property. Thus 
the Matrim3nial and Family * Act 1984 requires courts, when 
dea l ing  w i t h  f inanc ia l  p rov i s ion  and property adjustment a f t e r  
divorce, to give " f i r s t  consideration" to the welfare of arry children 

of the family w f a ~  are ~nder eighteen.59 

56- Sumners v. S m r s  119861 1 F.L.R. 343. 

57. E.g. J. Eekelaar, op. ci t .  (1986); 
"Conflicting Interests: 
to Pruperty" [1988] J.S.W.L. 110. 

S. EdGyards a d  A. Halpern, 
Protecting Children or hrotecting T i t l e  

58* [1986] 1 F.L.R. 343. 

59- Matrimonial Causes A c t  1973, s .25(1) as s u b s t i t u t e d  by t h e  
MatrimOnial and Family ' gs Act 1984, s.3. 
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3.24 The courts have often referred t o  the  draconian nature of an 
ous te r  o rde r ,  and indeed its effects w i l l  o f ten  be severe ,  
particularly i f  it is granted a t  short notice without giving much t i n e  
to arrange alternative acccsnnodation. This i n  itself can produce 

circular arguments, where the I-EII&Y is thought so severe that it is 
only appropriate where t h e  r i sk  of ham is such tha t  it must be 
granted i n  terms which increase its severity.60 Y e t  there  are 
obviously cases i n  which one of the parties can arrange alternative 
accamrxlation, w i t h  family or f r i e m  or camnercially, a t  least for a 
short time and without suffering severe or even appreciable hardship. 
There are equally obviously cases where the hardship caused to one 
paay  i f  the other is all& to raMin w i l l  be mch mre severe than 
the effects of ouster. Thus although it w i l l  often be a severe 
rmzdy, the assumption that it is so in all cases can obscure the 

considerable differences betmen the circumstances of the parties and 
in which the remedy is sought. Even where it is severe, it m y  be the 
only proper solution to  the problem. 

3.25 Finally, the 1967 criteria'- not easily applicable to cases 
betxen ulrmarried couples. There is, for Tie, m indication of 
the relevance, i f  any, of the i r  respective property rights. AS 
between m r i e d  couples, the Matrimonial H m s  A c t  1983 provides 
nu t4  rigfits of occupation and procedures specifically designed to 
enforce or adjust these irrespective of whether the couple intend to 
divorce. On divorce or  judicial separation, the M a t r h n i a l  Causes 

Act 1973 gives p e r  t o  adjust t h e  property rights thenselves.61 
Neither statute applies t o  urnnarried couples, wIiu w i l l  m d l y  have 

60- See, e.g., v. [1987] 2 F.L.R. 71, where the Cour t  of 
A p s a l  held that although the judge a t  f i r s t  instance had found 
that it was j u s t  and reasonable t o  make an ouster order, he had 
exercised his discretion wrongly in suspending the effect of the 
order for 8 weeks. A period of 2 e k s  w a s  substituted. 

61. s.24. 
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to resort to actions under the  ordinary l a w  unless they can obtain 
relief under sec t ion  1 of the  1976 Act.62 

Anti-mlestation and p e r ~ 0 ~ 1  protection orders 

3.26 The Daanestic Violence and M a t r h n i d  Proceedings Act 1976 
gives county courts pwer to grant injunctions against mles t a t ion  of 
the applicant or any child living with the applicant even though no 
other P- . are pending before the ~ 0 ~ t . 6 3  similar injunctions 

m y  be granted in divorce or other matrimonial proceedings. 

3.27 The precise scope of the order may be tailored to the needs of 
the individual case, but a c m n  form w i l l  restrain the respondent 
f m n  "assaulting, molesting, annoying o r  otherwise in te r fe r ing  w i t h  
the aplicant or any child living with the applicant". Before an 
i n j u n c t i o n  can be g r a n t e d  there has  t o  be some e v i d e n c e  o f  
m1estatim.64 Mles ta t ion  includes, but is w i d e r  than, violence. 

"Violence is a form of m l e s t a t i o n  but m l e s t a t i o n  may take 
place w i t b u t  the t h n a t  or use of violence and still be serious 

inimical to  mental and physical health.*e65 

"Fester" has been suggested as a syn0nymr66 and it has also been said 
that molestation applies to  any conduct which can properly be regarded 

62* For deficiencies of ordinary law i n  th is  respect, see paras. 
4.9-4.10 below. 

63. s.l(l)(a) and (b). 

64- Spindlowv. Spiridlm [1979] Fam. 52. 

65. v. Johnson [1979] A.C. 264, 334 per Viscount D i l h o r n e .  

66. Vauqhan v. Vaughan [1973] 1 W.L.R. 1159, 1162. A husband was held 
to have mlested his wife when he called at her place of work, and 
made a "perfect nuisance of  himself the whole t ime" .  
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as such a degree of harassmnt as t o  call for the intervention of the 

c 0 u r t . 6 ~  Hence the r e l i e f  avai lable  under t h e  1976 A c t  or  i n  
matrimonial causes covers a wide range of behaviour which can cause 
particular problens when a family relationship is breaking down but 

which does mt necessarily involve the catmission of a tort. Haever, 
it has recently been held that  there is no tort of harassment i n  
English law, and hence no protection for those who do not f a l l  within 
the ambit of the ~ c t . 6 8  

3.28 Ekperience in the family jurisdiction clearly indicates that 

such protection is needed betwsen spouses and cohabitants. m, 
the lack of a clear s ta tutory definition of molestation could be 

criticised. In general mlestat ion may be described either by the 

fonn that the objectionable conduct takes or by the effect  that it has 
on the applicant w b  suffers from it. On the one hand, it is only 
fair that the enjoined person lamws exactly what types of b e h a v i m  
d d  consti tute a breach of the court's order and f o d  definit ion 
would also p m t e  consistency between courts; on the other hand, it 
might be argued that as the form and effect of mlestat ion varies so 
much accodmg . to circumstance any sufficiently &racing definit ion 
would be hard to formlate.  The respondent's past behaviour and 
present motive may also be relevant. For example, s i t t i ng  i n  a prked 
car outs ide s o m n e ' s  h m e  or workplace is not  objectionable i n  
i tself ,  unless and un t i l  it is perceived as part of a pattern of 
conduct w i t h  1y3 pupose other than that of unsettling or intimidating 

the person concerned. 

67- Horner v. Homer [1982] Fam. 90; a f t e r  the wife had obtained a 
personal protection order i n  the magistrates' court the husband 
stopped using violence or threatening violence against her, but 
harassed her i n  other ways, such as handing her mnancing letters., 
interceptm * g her on the way to work; it was held that she should 
be granted an injunction against mlestat ion under the 1976 Act. 

68. See e.g. pa t e lv .  patel [1988] 2 F.L.R. 197, F a .  4.12 below. 
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3.29 Under section 1 6 ( 2 )  of t h e  Domestic Proceedings and 

Magistrates' Courts kt 1978, the court may grant an order t h a t  the 
respondent sha l l  not use or threaten to  use violence against the 

applicant or a child of the family.69 The court must be satisfied on 
the balance of probabilities that violence or the threat of it has 
taken place and also that the order is "necessary" for the protection 
of the awlicant or chi1d.70 

3.30 V i o l e n c e  is not defined in the 1978 Act, and this again could 
be criticised. The concept of violence does not generally include 
mental injury, actual or threatened, or harassnwt. The use of force 
is technically an assault and therefore violent, although i f  of a 
minor nature, e.g. p h i n g ,  might not be considered of the degree 
necessary to satisfy the court that violence has taken place. The 
violence m u s t  be directed against the applicant or child and violence 
against property or the person of others is not included. 

3.31 Personal protection renedies available in magistrates' courts 
are therefore less extensive than those available i n  the higher courts 
under the lkmzstic Violence and Mtrimmial Prmeedm ' gs kt 1976 or 
m a t r h n i a l  proceedings . If an applicant is being harassed, pestered 
or mlested i n  a non-violent way, for example, by following or 
telephoning, then no raredy is available under the 1978 Act and an 
application under the 1976 A c t  w i l l  have to be made i n  the county 
court.71  he nuntxx of applications mcie to the magistrates' courts 
has been steadily falling since 1984 and the w i d e r  and more extensive 

69. By s.16(10), the court may include a provision that the respondent 
shall not invite or ass is t  any other person to use or threaten to 
use violence against applicant or child. 

70* s.16(2). 

71. As in Homer v. Homer [1982] Fam. 90, 92, where ormrod L.J. 
observed that "It is perhaps a pity that there should be thb 
courts s i t t i n g  in  t h e  same area dealing with very s imi la r  
gmAlars, but w i t h  significantly different w. I' 

35 



range of remedies and pers available i n  the county courts is l i k e l y  
to be a c o n t r h t o r y  factor.72 Mles ta t ion  was originally excluded 
because it was thought to tu rn  on psychological hann and magistrates 
w e r e  n o t  equipped  t o  a d j u d i c a t e  i n  matters r e q u i r i n g  e x p e r t  
evi.demze.73 In  practice, haever, expert evidence is rarely required 
i n  county courts i n  such cases. 

Short or long tenn d e s ?  

3.32 Under the M t r h n i a l  Haws A c t  1983, an order may be made to 
have e f f e c t  f o r  a s p e c i f i e d  period or  u n t i l  f u r t h e r  order.74 
Similarly, the practice i n  pending matrhnial causes was to grant 
relief u n t i l  decree or some other p i n t  in the proceedin gS. m r  

in v. ~ohnson75 it was enphasised that an ouster injunction in 

P- * gs under the Damestic Violence  and M a t r h n i a l  ' g s  
A c t  1976 w a s  essentially a tanporary or short-term nmxiy. 
mnfi.rmed in a Practice Note which stated that: 

This w a s  

"It is w i t h i n  the discretion of the court to decide whether an 
injunction should be granted and, i f  so, f o r  h m  long it should 

operate. E u t  whenewr an injunction is grant& excluding one of 
the parties fmn the matrhmial hane (or a part thereof or 
specified axed) , consideration should be given to imposing a 

72. In  1987 (Haw Office S t a t i s t i c a l  Bulletin, 20/1988) about 6,000 
a p p l i c a t i o n s  w e r e  m a d e  under  t h e  Domestic Proceedings and 
Mgis t ra tes '  Courts Act 1978 continuing the decline f m  the peak 
of 8,700 i n  1984. Tlae numbers of applications made under the 
Domestic Violence and Matrimonial Proceedings A c t  1976 has 
i n c r e a s e d  throughout that period. See also M. Murch, The 
Overlapping Family Jurisdiction of Magistrates' Courts and CounQ 
Courts (1987) , which highlights regional variations. 

73* (1976) Law Ccan.No.77, para.3.12. 

74-  s .1(4).  

75. - Davis v. Johnson [1979] A.C. 264, 343 per Lord Salmn, the A c t  
provides " f i r s t  aid but not intensive care"; also onmod L.J. in 
Hopper V. Hopper [1978] 1 W.L.R. 1342, 1344. 
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time l i m i t  on the operation of the injunction. In mst cases a 
period of up to three mnths is likely to suffice,  a t  least in 

the f i r s t  instance. It w i l l  be open t o  the respondent i n  any 
event to apply for the dischaqe of the injunction before the 
expiry of the period fixed, for  instance on t h e  ground of 
r e c o n c i l i a t i o n ,  and t o  t h e  a p p l i c a n t  t o  app ly  f o r  a n  
extension. ,176 

The Practice N o t e  does not f e t=  the judge's discret ion and i n  
appropriate cases, for example, where there  has been persis tent  
disregard of previous orders of the court, the court may grant an 
ouster injunction "until further oreher"**.77 -, it appears to 
caver all types of ouster injunction, whether under the 1976 Act  or in 
mtrhnial p r m e d i q s  . It is not clear d t h e r  the courts are also 
to follcw these general guidelines i n  ordinary proceedings under the 
Mat rhn ia l  Hanes A c t  1983. 

3.33 The Doltlestic Procedhgs and Magistrates' Courts Xt 1978 
provides that personal protection orders may be issued for such tern 
and subject to such exceptions or conditions as my be specified.78 
No specific time l i m i t s  have been l a i d  down i n  relat ion to  the 
duration of exclusion orders made by the magistrates ' courts. 

3.34 The thre-mnth guideline may be appropriate in saw cases txlt 
causes d i f f i c u l t y  i n  some of the procedures wi th  which w e  are 
concerned. As be- urmmied couples, the 1976 Act intmduced new 

76. Practice Direction (Injunctions: Domestic Violence) [1978] 1 

77- E.g .  S-er v. Camacho 119831 4 F.L.R. 662; v. Galan 
[1985] F.L.R 905, where injunctions w x e  granted " u n t i l  further 
order". 

W.L.R. 1123 

78- s.16(9). 
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redies over and above those available under the general law.79 
Where the  applicant has no r igh t  t o  occupy t h e  p r a i s e s ,  it is 
understandable that these =re regarded as short t e r m  " f i r s t  aid" 
relief u n t i l  the applicant could find alternative accamrxlation.80 
Nevertheless, a recent t h t ~  Office study observes that "the practice 
of restricting injunctions to a three mnth time limit has also been 
shown by research to aggravate victims' problgns by not allowing 
sufficient t h  to make suitable arrangatmts, especially with regard 

to accamrXlation" .81 

3.35 Where, as m y  be increasingly camran, an unmarried couple are 

both ent i t led to occupy the p b s e s ,  the diff icul ty  is that there is 
no procedure o r  jurisdiction ccnrparable to that in the Matrimonial 
Hares kt fo r  regulating their respedive rights. If they am joint 
owners, an application f o r  sale under sect ion 30 of the Law of 
property A c t  1925 m y  take sme time.B2 Furthemre, there is no 
s-le procedure for detennining claims to a beneficial interest i n  
property to which only one is legally enti t led,  caparable to that 

under section 17 of the Married Wanen's mopeay Act 1882 for  m a r r i d  
or  engaged c o p ~ e s . 8 3  If  they are joint tenants of rented property, 
there is  no means of resolving disputes betroRen than and i f  the 
tenancy is secure, the ~ ~ K U O J X I  has no to transfer it.84 In 

79* & v. J o h n  [1979] A.C. 264; see F a .  2.12 above. 

80. e.g. RreaMn v. Collins (1983) 4 F.L.R. 649, where an order 
wlthout limit of time was  limited on appeal to one mnth, as the 
wman had no legal or equitable interest  i n  the property. 

81- L. smith, Dcnestic violence: an overview of the literature, 
Office Research Study No.107 (1989), p.90. 

82. The €30,000 limit on the jurisdiction of county cow& i n  property 
matters mans that mst such cases mst begin i n  the High court 
except by agreement; County Courts A c t  1984, s.24. 

83. The sumnary county court procedure under the 1882 Act  can be used 
w i t h i n  three y~ars  of the ending of an engagenent to marry; ~ a w  
Reform (Miscellaneaus Provisions) Act 1970, s.2(2). 

84. Para. 3.13 above. 
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these circumstances it is not surprising tha t  the  courts have on 
occasions used the 1976 A c t  i n  order to  resolve matters.85 

3.36 As b e t w e n  m a r r i e d  couples, there are r o w  remedies for 
resolving disputes about occupation irrespective of whether or not 
they axe joint  tenants or c x m e r ~ , ~ ~  which clearly intend& to be 
available longer tern or indefinitely i f  need be. Given the existence 
of such a long tenn randy,  and the thomughness of the eXmnination 
which now has to take place before an i n j m t i o n  can be granted, it 
d d  often be an unnecessary and costly duplication of effort  i f  
proceedings begun under the 1O76 A c t  *re generally to resul t  i n  
short-term but renewable orders. It appears that this is not the view 
taken in magistrates' courts, where an exclusion order can have the 
practical effect  of an indefinite order under the Matrimonial Hcn\es 
Act. Inpmc&&mgs . for divorce, nullity or judicial separation the 

cuurt also has power to transfer or adjust the parties' rights i n  the 
property i-1f.87 It may be often be convenient, therefore, to grant 
relief until  an appropriate pint in those proceedings, whether it be 

the decree or the resolution of a claim for pmperty adjustroent. 

3.37 The Practice Note,  of course, is not intended to lay down an 
inflexible "thee-mmth rule". Nevertheless, there may be a case for 
mre comprehensive and flexible guidelines, which distinguish the 
circumstances i n  which time-limited and inde f in i t e  orders are 
appropriate. 

85. 

86. 

87. 

E.g. Spindlow v. Spindlar 119791 Fam. 52; Spencer v. Camacho 
[1983] 4 F.L.R. 662. 

M a t r h n i a l  Haws A c t  1983, ss.1 and 9.  

Under the Matrin~nial Causes ilct 1973, s.24; or i f  the proprty is 
held under a protected, statutory, secure or assured tenancy, 
under the Mtr inwNal  I9cms.s Act 1983, s .7  and Sched.1. 
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4.1 In this Part  w e  consider the range of people who are protected 
u d e r  the existing law. All the d e s  discus& in P a r t  111 are 
available on the application of husbands or  wives,  txlt p m b l m  arise 
in relation to f o m r  spouses. Some protection is  provided for  
cohabitants and for children, but it may also be necessary to look to 

other remedies available to them. Other family mgnbers  are not 
cwered at all and must look to the general law for their protection. 

D i v o r c e d  spouses 

4.2 mst of the ranedies discussed in P a r t  111 are no longer 
available once the spouses are divorced. A former spause cannot apply 
to a magistrates' court under the 1978 Act; nor can she apply under 
section 1 of the -tic Violence and M a t r h n i a l  Frccedm . gs Act 

1976, unless the couple are still "living w i t h  each other in the same 

household as h u s w  and wife" af ter  the deCree.l Further, where only 
one spouse is legally entitled to  cccupy the home, the rights of 
occupation enjoy4 by the other under the Matrimnial Hcm=s 2ct caw 

to an end on divorce, unless "in the event of a mtrhnial dispute or 
e s t r a n m t "  the court has directed Otherrvlse . ciuring the marriage.2 
The p e r  to restrict or  suspend the occupation rights of an crwning 
spouse emis at divorce.3 

1* 1976 Act, s .1(2) .  

2 -  1983 Act, s s . l ( l 0 )  and 2 ( 4 ) .  

3. see & v. & (custody App lication) [1988] 1 F.L.R. 225, 235 per 
Booth J. 
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4.3 It might be thought that these limitations cause few problenrs. 
By d e f i n i t i o n ,  there  w i l l  be divorce proceedings i n  which an 
anti-ndestation order may be granted. I t  has long been accepted tha t  
an injunct ion granted before  decree absolute  may be continued 
thereafter, or even grant& f o r  the f i r s t  time a f t e r  the de~ree.4 
This m y  be jus t i f ied  i n  support of a general  r i g h t  not t o  be 

assaulted or The courts appear ready to assume that 
spouses and fonner spouses have a right t o  be protected against  
molestation even though there is- m -a1 right to be protected 
against harassmnt.6 Regrettably, such protection is scmet;imeS very 
necessary against fonwr spouses who find it inpossible to accept that 
the relationship is over. 

4.4 As f o r  exclusion or ouster, although r ights  of occupation cane 

to an end, the divorce cour t  has power t o  a d j u s t  the p a r t i e s '  
respective r ights  t o  the property i t s e l f I 7  including a power to order 
the transfer of a protected, statutory, secure or assured tenancy.8 
HovlRver, t h e r e  is frequently some lapse of t i m e  between decree 
absolute arsl the conclusion of these ancillary matters. wing this 
time, the f o m  spouses may continue to sham the m a t r h n i a l  hane 
and this can be a source of considerable s t r a i n  f o r  koth the parties 

and any children. The earlier authorities,g which nxqmsed * a-  

4. Robinson v. Robinson 119651 P.39; Mtcpnery v. MntgOnreRr [ 19651 

s s  E.g. v. 

E -  See further paras. 4.12 - 4.13 below. 

7. Matr-al Causes Act 1973, s.24. 

8-  Matrimnial Haues kt 1983, s . 7  and Sched.1. 

9 *  E.g. S t e w a r t  v. Stewaa [1973] Fam.21; pdrms v. pdams (1965) 109 
S.J. 899; Phill ips v. Phill ips [1973] 1 W.L.R. 615; c f .  0"dley v. 
O'Malley I19821 1 W.L.R. 244; v. E 119751 Fam.1; waugh 

A l l  these cases turned on wl+.her or 
not there wre children l iving in the hane whose interests required 
pmtection 

P.46: 

[1988] 2 F.L.R. 83, 92 per Bingham L.J. 

wauqf! (1982) 3 F.L.R, 375. 
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to exclude one party in saslle circunrjtances, have 1w3w to  be considered 

i n  the l i g h t  of the decision i n  Richards v.  RichardsI10 which 

eqhas isd  that ouster injunctions could only be granted in accordance 

with the Matrimnial Hanes A c t  o r  in support of s ~ n e  other right 

recognised i n  law. 

4.5 A former spouse with m proprietary interest in the hrme 
probably has no right which could-found an exclusion order even i f  a 
claim for the transfer of the h is pending.11 are 
joint ama-s or tenants, prima facie each is entit led to occupy and 

neither can exclude the 0ther.1~ The only basis for doing so would be 
that one had by his violence o r  other behaviour made it impossible for 

the other to exercise her own rights while he was there.13 ~ n e  of 
the recent cases between dimmed spouses involved violence or conduct 

of such a nature. There e also conflicting decisions in  the Court 
of Appeal as to wile* an inheren t jurisdiction to exclude one parent 
fran the hane in  the interests of the children of the family, which 

wasrecoglllsed . in the d i e r  cases, can be reconciled w i t h  Richards 

~ v e n  when 

v. Richards.14 

4.6 Hence while there exists p e r  to protect against violence and 

molestation a f t e r  divorce, which i n  cases where t h i s  makes it 
impossible for one formx spouse to exercise her own right to cccupy 
the hclE nray include a p e r  to exclude the other, there is no general 

10. 

11. 

12. 

13. 

14. 

[1984] A.C. 174. 

O'Malley v. O'Malley [1982] 1 W.L.R. 244; & v. & (Custody 
Application) [1988] 1 F.L.R. 225, 236 per Booth J. 

See e.g. W d  v. waugfi (1982) 3 F.L.R. 375, 379 per ormrod L.J.; 
Aimbury v. Millington [1986] 1 A l l . E . R .  73, 76 per Dillon L.J. 

See Davis v. Johnson [1979] A.C. 264, 330 per Lord Diplock; also 
Gurasz v. Gurasz [1970] P.11. 

W i l d e  v. 
119881 1 F.L.R. 225. 

[1988] 2 F.L.R. 83; & v. 5 (Custody App lication ) 
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pzwsr to adjust the parties' respective rights of occupation. Further, 

because they'are no longer man and wife, the court cannot attach a 
power of arrest under s e c t i o n  2 of the Domestic Violence and 
Mat rhn ia l  Hcnr?s kt 1976 to injunctions against violence.15 

Cohabitants 

4.7 The Dmsstic Violence and Matrimonial proceedings Act 1976 was 

ent i re ly  novel i n  that  it extended personal protection remedies 
available to a husband and wife to those living together i n  the s m  

household as husband and wife.16 It was intended to apply to those 
living together "on a stable basis3117  he question whether a couple 
are living together as husband and wife is one of fact .  In pdeoso v. 
pdeosol8 the Court of Appeal held t h a t  the words of the statute  wsre 

not to be interpreted literally and w.xe inteded to describe the 
of a couple's relationship not their l iving ar~angenents a t  the 

time of application. Fwther, what on an "objective view" lmked like 
a miage-type relationship, even one of the last stages of break-up, 
constituted living tcgetkr as husband and wife. The question of how 
long after t h  relationship has caw to an end the jurisdiction of the 
1976 Act w i l l  be exercised is one to which a n m k r  of approaches have 
been canvassed.19 The problem has been c l e a r l y  stated by 
Cumning-Bruce L. J: 

15. 

16. 

17. 

18. 

19, 

Harrison and Another V. m; & V. & [1988] 2 F.L.R. 339. 

s.1(2).  

Official Report (H.C.), Standing CQrmittee F, 30 June 1976, C01.5, 
Jo fichardson M.P. 

[1980] 1 W.L.R. 1535. 

E.g. Mzlean v. Nugent (1980) 1 F.L.R. 26; B. v. & ( m s t i c  
Violence: Jurisdiction) [ 19783 Fam.26; O"eil1-v. W i l l i a n r s  [ 19841 
F.L.R. 1. 
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"a l i t e r a l  interpretation does not give effect  to the wishes of 
Parlianent, for such a construction would have the effect that 
the very persons for whan the A c t  was design4 to provide an 
urgent and practical renedy would, in  the nature of things, 
usually be unable to invoke the jurisdiction. G!O 

The courts have usually adapted a prapat ic  approach, the general 
principle being tha t  a renedy w i l l  continue to be available i f  it can 
be shown that the couple w e r e  living together unti l  the events which 
led to the application being made. Haever ,  the longer the time that 
elapses between those events and the application, the harder it w i l l  
be for the aggrieved prtner to bring herself w i t h i n  the Act.21 

4.8 Novel though the 1976 Act was ,  there are two serious 
limitations in  the protection which it affords t o  cohabitants. 
F i r s t ,  t he re  is no p e r  to protect against  violence o r  other 
mlestation af ter  the relationship has ended. Y e t  t h i s  m y  be just  as 
necessary between people who wre formrLyliving together as it is 

be-n divorced sp3uses. The alternative of proceeding in tort is 
mt only mre cunhrsane, but m y  also run into difficult ies as to the 
precise scope of the pmteztion available against mlestation. For 
exanple, a f o m  cohabitant who has gone to l ive w i t h  her parents may 
not be enti t led to seek an injunction to keep her paaner away frcan 
her new  ha^^ or fmn pestering her at her place of work. 22 

4.9 sec~ndly, as VR have alreacf~ senc23  there is rn simple 
m~hinery for  adjusting the parties' mpective rights of occupation 

2F @j.. v. m> 119831 Fa. 54, 63; O"ei3.i v. W i l l i a m s  [1984] 
F.L.R. 1. 

21' E.g. HAednV. Nuqent (1979) 1 F.L.R. 26. 

22- jee para. 4'12 below. 

2,. P x a .  3.35 abJve. 
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even where they are joint owners or  tenants of the hcane. A striking 
illustration of this is Ainsbury v. ~ i l l i n g t o n . ~ ~  An unmarried 
couple with a baby ere granted a joint tenancy of a council house. 
The r e spodn t  was then arrested and imprisoned for burglary. While 
he was i n  custody, their relationship ended and the applicant married 
another man. On release, t he  respondent returned t o  the home, 
wfiereupon (not surprisingly) the applicant le f t ,  with her husband and 
child. ‘pney went to  stay with her mother, whxe conditions were 
o v e r c d  and unsatisfactory. The county court judge granted the 
applicant interim custody of the child but held that  he had no 
jurisdiction to oust the respondent f r m  t k  hcxw so that they could 
return. The Court of Appeal, with evident reluctance, agreed. 
Dillon L. J. observed: 

“I find this case difficult  and I do not find it satisfactory 
t h a t  t h e r e  should be var ious s t a t u t o r y  codes cover ing  
applications for ouster orders and s-t of a limbo position 
where the statutoq codes, for one reason or another, are not 
applicable. 1125 

Ironically, while a couple who own their hQue may at least *ly for a 
sale under section 30 of the Law of property A c t  1925, i f  it is rented 

there is nothing which either of then can do. Further, i f  it is 
rented under a protected, statutoxy, secure or  assured tenancy, there 
is nothing which the landlord can do unless one is  prepared t o  
S L I r E d e r  the teMncy.26 

4.10 A related difficulty is that disptes abut occupation may be 
inextricably linked w i t h  disputes about ownership. D i s p u t e s  be- 
married couples can usually be resolved in s county court under 

24* [1986] 1 A l l  E.R. 73. 

25- Ibid., p.77. 

26* See para. 3.13 abwe. 

45 



section 17 of the Married Wamen's Property A c t  1882,27 as can disputes 
be- engaged couples, prwided that proceedings are brought within 
t h r e  years of the ending of the engaptent.28 otherwise, the dispte 
may have to be resolved in  the Chancery Division of the High Court. 
This can cause hardship, on the one hand, where a partner with a 
beneficial interest has been wrongly excluded f m  the haw, or on the 
other hand, where a partner w i t h  the sole legal  and beneficial  
interest  f inds it impossible t o  exclude the  other pending the  
xesolution of the High Court proceedings. 

4.11 Unmarried partners cannot apply for pers~nal protection or  
exclusion orders under the m s t i c  proceedings and Mgistrates' Court 
Ad 1978. It might now be questioned whether it is proper to deny 
them these remedies. The jurisdiction of magistrates' courts is 
specifically designed to afford sumnary, local and -ive rel ief .  
This was a significant factor i n  giving then the p e r  to grant both 
personal protection and exclusion orders i n  favour of 
However, the n m b r  of applications made to magistrates' courts' is 
falling, while the n m b r  of applications t o  county courts under the 
D3Rlestic Viol- and M?.trhnial proceedings Act 1976 is steadily 
increasing. In  1987 almost 70 per cent of those applications -re for 
injunctions against mlestation.30 TIE statistics d~ not provide a 
brdakwn by the marital status of the applicant, ht it seens likely 
that p r s s u r e  on the county courts could be considerably relieved by 
allowing cohabitants to apply to a mgistrates' court. This would, 
however, require magistrates to resolve t h e  sometimes d i f f i cu l t  

27* There is  now l i t t le  need t o  resolve questions of lega l  o r  
beneficial t i t l e  bet- spuses, as divoIxe courts have w i d e  
~JKZS to adjust these, under section 24 of the Matrimonial Causes 
kt 1973. 

28* Law Reform (Miscellaneous Provisions) Act  1970, s . 2 ( 2 ) .  

29* (1976), LawcQn. No.77, para. 3.15. 

30* Hane Office Statist ical  Wllletin, 20/1988; Judicial Stat is t ics  
1987, Table  5.17. 
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question of whether the parties were living together as husband and 
w i f e .  Further, unless their W r s  =re mre limited than those 
between spouses, they might be called upon t o  decide questions of 
ent i t laent  to cccupy the haw, which are particularly difficult  i n  
cases w k n =  the awlicant claims a beneficial interest in a haw of 
which the other is sole legal owner. 

Other family mrs 

4.12 The highly charged enotions which exist w i t h i n  families can 
scmetims lead to behaviour very similar to that against which spouses 
o r  cohabitants are given protection. In Pate1 v. Patel,31 for  
exanple, the plaintiff 's  son-in-law had been "prosecuting a feud" 
against his father-in-1- by trespassing on his haw, threatening him 
i n  a mnr&r of ways, and abusing him in  the street o r  at wrk.  In an 
action for tort, an injunction was granted in  the usual m a t r h n i a l  
terms, restraining the defendant frm "assaulting, molesting o r  
Othe lWS2 ' interfering" w i t h  the plaintiff, and f ran trespassing upon 
his propeaY or approaching w i t h i n  50 yards of it. This was later 
restricted to restraining him from assaulting o r  molesting the  
plaintiff  or trespassing on h i s  property. The Court of Appeal 
endorsed this restriction, on the grounds that the tort of tresps is 
not carmitted by Ccming w i t h i n  50 yards of the home, nor is there a 
general tort of harassment. 

4.13 The court upheld the injunction against mlestation but 
without considering whether t he re  is any d i s t inc t ion  between 
harassment and molestation i n  the wide sense in which the l a t t e r  is 
used in mdtrimmial cases.32 Following this decision, it might TWW 
be questioned whether there is any general right not t o  be mlested, 

31. [1988] 2 F.L.R. 179. 

32- See para. 3.27 abwe. 
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apart f m  the court's inherent paer to pro-t litigants i n  pending 

pmedings frcan conduct which my  prejudice their right to l i t iga te  
and the express pmers which are' given by section l(l)(a) and (b) of 
the 1976 A c t ~ 3 ~  There is little doubt that such m e s  are needed 

betseen spouses and it could also be argued that  there are special 

featunzs about family relationships which would justify extending 
d e s  against molestation, including kassxwnt,  to other family 

nrmbers. 

Children 

4.14 Injunctions can be granted under the Dcmestic Violence and 

&kl5rIwIlial pr-xduq ' Act 1976 to protect the applicant and any 
child "living with" the awlicant.  Jo Richardson, the m r  of 
Parli-t w b  introduced the B i l l ,  stated t h a t  it was undesirable to 
limit protection to particular children because the rmdy was being 
provided in: 

"a factual situation of domestic upheaval, and the relationship 
of the child to the two parties is not really inprtant".34 

The child cannot apply on h is  own behalf for an order. Further, i f  
one or mns children are living with the respondent, and the applicant 
fears for their safety, an injunction cannot be granted under the 1976 
Act to provide for their protectian. 

4.15 An ouster injunction may be sought under the Danestic Violerace 
and Matrinwnial hpceedings Act  1976 for the principal pupose of 
pmtecting a child living with the w l i c a n t  fran abuse, ht the needs 
of that child will nat be the paramxlnt consideration. As clearly 

33. See para. 2.11 abave; see also Judw N. k icke r  Q.C. "bblestation 

34* O f f i c i a l  &port (H.C.), Standing Cannittee F, 30 June 1976, ~01.6. 

and harassnrent after patel v. patel" (1988) 18 Fan. I a w  395. 

48 



stated m Richards v. R i ~ h a d . 5 , ~ ~  the principle enunciated i n  the 
Guardianship of Minors Act  1971 that the welfare of children is t o  be 
t he  first and paramount consideration, appl ies  only to  those 
proceedings i n  which the child's custcdy, upbringing, or proprty is 
the m a t t e r  directly in issue. This w i l l  not be the case in ouster 

P- ' gs between parents, w k r e  s t r ic t ly  such matters arise only 
incidentally. Nor does the 1976 Act  give any to grant ouster 
orders be- parents who have never been married or lived together 
as husband and wife.36 

4.16 The jurisdiction of magistrates' courts to grant orders for 
the protection of children of married couples only extends to those 

minors who are "children of the family". The test is the s a w  as it 
is i n  relation to financial provision: 

"a child of both parties; and any other child, not being a child 
who is being boarded-out w i t h  those parties by a local authority 
or voluntary organisation, who has been treated by both of those 
parties as a child of their family".37 

A step-child m u s t  therefore be treated as a child of the family by 
both spouses fo r  the provisions of the Danestic Proceedings and 
Magistrates' C o u r t  A c t  to apply. Foster children and any other 
children living w i t h  the family who do not f i t  the definition are 

eXClUded. 

4.17 The question of non-mlestation or ouster orders may also 
arise i n  custody plxcedln . gs under the Guardianship of Minors Act  1971 

o r  i n  wardship. The High Court and county courts  may grant  

35* [1984] A.C. 174, 203. Lord Scannan dissenting. 

36- See 

37- -tic Prcceedings and Magistrates' Court Act 1978, s.88(1). 

v. Nicholls [1989] 1 F.L.R. 283, para. 6.12 below. 
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mn-mlestation injunctions fo r  the protection of the child and the 
adult w i t h  custcxiy o r  care and ~0ntro1.38 It may also be pssihle to  

exclude a person f m  the home i f  he has no r igh t  t o  occupy it.39 W e  

have already seen that the authorities on whether a person with a 
right of occupation can be ousted for the sake of the children are 
i n c o n ~ i s t e n t . ~ ~  It seems clear t h a t  t h i s  cannot be done i n  
proceedings under the Guardianship of Minors Act,41 but there may be 

s m  doubt atout whether it can be done i n  uvard~hip.42 AS between 
m i e d  couples, of course, one spouse can always m a h  an application 
under the MatrjnKJnial HQlles Act a t  the sarne time.43 It rerains to be 

seen whether the High Court muld  be prepared to use its w i d e  pers 
in wardship to plug the gap so strikingly i l l u s t r a t ed  by Ainsbmy v. 
Millington.44 Wardship proceedings may be i n i t i a t e d  by anyone, 
including local authorities. They might therefore be used to Oust a 
w o n  guilty or suspected of child abuse so t h a t  the child does not 
have to be remwed f m  hane. There is no s ta tutory per  to do th is.  

38. 

39. 

40. 

41. 

42. 

43. 

44. 

R e  W. ( A  M i n o r )  [ 1 9 8 1 j  3 A l l  E . R .  4 0 1 ;  R e  H .  ( A  
Minor)(Injmtion: Breach) [1986] 1 F.L.R. 558. 

R e  W. (AMinor) [1981] 3 A l l  E.R. 401. -~ 

Para.  4.5 above. 

Ainsbury v. Millinqtmn 119863 1 A l l  E.R. 73; & v. & (Custody 
Application) [1988] 1 F.L.R. 225. 

Re V. (A Minor)(Wardship) (1979) 123 S.J. 201; - v. - 
I19881 2 F.L.R. 83, ..although a divorce case, was based on the 
cont inud existence of an inherent p e r  to protect children i n  
this way. 

See R e  T. (A Minor) [1987] 1 F.L.R. 181, where a father made a 
Matrimsnial Homes A c t  appl icat ion in t h e  course of wardship 

[1986] 1 All.E.R. 73; para. 4.9 atove. 
P- gs- 

50 



Applications by third parties 

4.18 Where children are a t  r i s k  of neglec t  or abuse, t h e  

responsibility for  investigating and i f  necessary bringing proceedings 
t o  p r o t e c t  them from harm l ies  wi th  l o c a l  s o c i a l  services 
authorities.45 In the short t enn ,  place of safety orders may be 
obtain& and in the longer term, applications for  care or supervision 

orders can be made under the Children and Young Fersons ikt 1969 or in 
wa~dship.~6 In  the wake of the F&pJ3 .  of the Inquiry into Child A h s e  
i n  clevdand,47 it has been suggested that it would i n  saws cases be 

mre appropriate to 1pm3ve the akuser, or  suspected abuser, fran the 

home than to subject t h e  c h i l d  t o  a l l  t h e  upheaval and stigma 
imrolwd.48 under the Children B i l l ,  m before Parliament, local 

authorities w i l l  no longer be able to seek care or supervision oxden 
through the wardship jurisdiction, ht they w i l l  be able to invoke it 
for  other prrposes which are not covered by the statutory s c h m ~  i f  
there is a r i s k  that the child w i l l  suffer It is possible, 
therefore, tJ-& they w i l l  continue to seek to use wardship in onler to 
oust the abuser or suspected abuser fran the hms. 

4.19 One reform which might therefore be considered is to p m i d e  a 
statutory schslle for ouster in child protection cases. The question 
then arises of w h e t k r  this would be better provided for  by giving the 

45* Children and Young Persons Act 1969, s . 2 ( 1 ) , ( 2 ) ;  see ncw Children 

46. Chi ldren and Young P e r s o n s  A c t  1969, s s . 2 8 ( 1 )  and l(1) 
respectively; see now Children B i l l  [as amended i n  Standing 
Cannittee B], clauses 38 and 28; Family Law Reform Act 1969, s.7; 
cf. Children B i l l ,  clause 84. 

B i l l ,  clause 39. 

47. (1988) Ch. 412. 

48- Official Report (H.C.), Standing Cannittee B, 25 May 1989, cols. 

49. Clause 84. 

325-329. See Appendix A b e l ~ .  
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courts additional or alternative pxers when hearing applications for 
eneqency protection, care or supervision orders, or by giving local 
authorities pmer to apply on behalf of the child for remedies under 

the private law, or by same canbination of the tw0.50 

4.20 A further question is  whether others should be able t o  
i n i t i a t e  t hese  remedies i n  order t o  l i gh ten  the burden of 
responsibility q n  the adult victim involved. In New South W a l e s ,  
south Australia and Western Australia, dcanestic violeme legislation 
provides for the police to malcle an application for a protection order 

on behalf of the "aggrieved spouse", where the assailant and the  
victim are married to  each other, or living together in  a "de. facto" 
r e l a t i o n ~ h i p . ~ ~  It is thought that the police bringing proceedings 
brings hane to  the respondent the seriousness of the matter .  In south 
Australia appmxjmately 97% of onler~ are applied for by the police.52 
Standing to  make a canplaint i n  proceedrn . gs brought under recent 

family violeme legislation in Victoria also &tends toarryperson 
w i t h  the written consent of the person being victimised.53 

See further Appendix A. 

51* The Crimes (Emstic Violence) Anwdment A c t  1982 (NSW); peace 
and Good Behaviour Act 1982 (Qld); Justices Amendment Z c t  (No.2) 
1982 (SA) ; Justices Amendment Act 1982 (PIA). 

52- -tic Violence (1986), The Law Refonn CQrmiSsion (Australia), 
Report No.30, para.92, n.7. 

53- The Crimes (Family Violence) Act 1987, s.7. 
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5.1 where an order is sought under the Emestic Violence and 
Matrimnial l?mce&dings &t 1976 or  under other pxers of the High 
court and county courts the applicant has to serve notice of the 
application for the injunction together with affidavit evidence and 
any other relevant documents giving the required notice of the  
hearing.l The period of notice required varies depending on the 
jurisdiction. 2 

Emergency situations 

5.2 Wre it is necessary to take urgent action, frequently the 
case i n  si tuations of severe donrest% fr ic t ion and violence, an 
q l i c a t i o n  can be made on affidavit evideme without prior notice to 

the respndent.3 An ex parte order w i l l  only be of very short  
duration, u n t i l  the earliest date when a hearing on notice can be 

In Ansah v Ansah it was said that: 

"orders made ex parte are anamlies i n  OUT system of justice 
which generally denands service o r  notice of the proposed 
proceedings on the oppsite party... Nontheless, the FOWW of the 

1- Seem v. Kanssen [1943] K.B. 256, 262. 

2. 21 days under the Matrhnial HQWS A c t  1983, 4 days under the 
-tic Violence and M a t r i n ~ ~ n i a l  Proceedings Act 1976, 2 days i f  
ancillary to divorce pmceedinqs; C.C.R., 0.3 r .4 ,  0.47 r.8, and 
0.13 r. 1 respectively. 

3. R.S.C., 0.29, r. 1; C.C.R., 0.13, r.6(3). 

4 -  v. [1977] Fam. 138. 

53 



court to intervene immediately and without notice i n  proper 
cases is essential to the administration of justice. 185 

A Practice Note issued i n  1978 states that: 

"ex parte applications should not be made or granted unless 
t h e r e  i s  a r e a l  immediate danger o f  s e r i o u s  i n j u r y  o r  
irreparable damage. 136 

5.3 The Practice Note does not distinguish be- mlestat ion and 
ouster. In  principle, however, the former does little n o s  than 
restrain the respondent f m  breaking the law; but the latter involves 
(unless the respondent is trespassing on the awlicant ' s  p d s e s )  a 
balancing exercise which is d i f f i cu l t  to carry out without a t  least 
the opportunity of an inter paae~ hearing.7 Nonetheless, a l e  it 
may be mxessary to restrict ex parte ouster orcEers to cases in  which 

there is a and inediate danger of ham i f  the respondent rmajns 

i n  o r  returns to the hcxw pending the hearing, the mpiranmt to shm 
a r i s k  of serious injury or irreparable h g e  places a heavy burden 
on an applicant, who might be thought ent i t led to pursue a 
withcut running the risk of any injury. 

5.4 Magistrates have power to grant expsdited personal protection 
orders where there is imminent danger of physical injury t o  an 

applicant or child of the family.* An expedited order m y  be made by 
a single justice and w i t h u t  any or the n o d  period of notice to the 

5- m. per O m m d  L.J.; see also M i c h  v. Masich (1977) 7 Fam.Law 

6- Practice Note (Fatri.mnia1 Cause: Injunctions) [1978] 1 W.L.R. 925. 

7- See para. 3.8 et sq. 

8* Dawstic proceedings and Magistrates' Courts A c t  1978, s.16(6). 

245. 
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r e s p ~ n d e n t . ~  An expedited order m y  only run fo r  28 days or u n t i l  the 
substantive hearing, whichever is the sooner, and w i l l  not take e f f e c t  
until it is served on the other party or any later date specified by 
the cowt.10 %re is no pwer to make an expzdited exclusion onier, 
although'there is p r  to re lax  other procedural. requiranents in  both 

pers~nal protection and exclusion cases i f  it is essential to hear 

then w i t h o u t  delay.11 mes of court also p rwide  that an application 
for  exclusion should be heard as soon as possible and in any event not 
later than 14 days a f t e r  i s sue  of she smns.12 

5.5 The fact that magistrates cannot make an e w t a i  exclusion 
order mans that it w i l l  o f t en  be preferable to seek an ex  parte 
inj-ion i n  a county court. I n  those cases where an expedited order 

is necessary for personal protection it m y  wll be that an exclusion 
order is also necessary t o  ensure the safety of the applicant or 
chi1d.13 

9. s.16(6) and (7) .  

l0. s.16(8). Successive applications may be made by vi r tue  of s.17(3).  

E., s.16(6) and ( 7 ) .  The court i n  such circumstances my hear 
an application notwithstanding t h a t  the court does not include 
both a man and a -, that any mars3er of the court is not a 
member o f  a dcanestic panel ,  or t h a t  the proceedings on t h e  
m l i c a t i o n  are not separated f m  the hearing and detennination 

12* See Dxwstic Proceedings and Magistrates' Courts Act 1978, s.17(2) 
and Magistrates' Courts (&t. rhnial  proceedings) Fales 1980, SI 
1980/1582 r. 13(2). 

13- I n  WCartney v. McCartney [1981] Fan. 59 it was said to be 
inconsistent to attach a of arrest but refuse an exclusion 
order under the Dcanestic proceedings and Magistrates' Courts Act 
1978, s.16(3). 

of the proceedings which are not dawstic proceedin 9. 
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Enforcanent 

5.6 Breach of an injunction is not a criminal offence14 although 
the facts of the breach may be relevant in a criminal prosecution.15 

€hiever, f a i l u r e  to obey an injunction is a c i v i l  contempt and renders 
the respndent liable to cannitel to prison or a fine.16 A contarmor 
may at any t ims seek to purge his con- by ceasing his defiance and 
catplying with the order, and so gain imnediate =leaSe.l7 Because of 
the penal CO-s it has to be shown beyond reasonable doubt that 
the  defendant mmnitted the breach.18 When the cour t  considers 
cannittal f o r  breach of an injunction the following considerations 
w i l l  have to be balanced: 

- the protection of the subject whose liberty is as stake; 
- the catplainant's right to be protected by the law against  

- the welfare of any childnm; 
violence, threats and mles ta t ion ;  

- t h e  a u t h o r i t y  o f  t h e  c o u r t s  i n  making and  e n f o r c i n g  
in junctions. 19 

14. It was said in v. [1977] Fam. 138, 144 per Onmod L.J. 
that the court's real object c d t t i n g  f o r  c o n t a p t  is "not 
so m h  to plnish the disobedience as to secure canpliance w i t h  
the order in the future". 

15. Where a criminal prosecution is brought the contapt prmeedm ' g s  
should not be adjourned pending the outcome of t h e  c r imina l  
proceedings. Szczepanski v. Szczepanski [1985] F.L.R. 468. 

16. TIE maxinun period of jmpr i somt  is 2 years; con- of court 
kt 1981, s.14(1). 

17- Lightfoot v. Lightfoot [1989] 1 F.L.R. 414, ( C . A . ) .  

18. v. [1978] 3 A l l  E.R. 758. 

19- might v. Jess [1987] 1 W.L.R. 1076, 1083,4 per Bingham L.J.; in 
Brewer v. EWw.er (1989) The Times, 17 Feb. (C.A.) ;  it was held 
that an imnedla . te cannittal to prison fo r  the f i r s t  breach of a 
mat r imnia l  injunction w a s  appropriate in exceptional cases only. 
A cuurt would normally f ind  it suf f ic ien t  to make the ccnmittal 
order and then suspend it. However, in Lightfoot v. Lightfoot 
[1989] 1 F.L.R. 414, Wham v. Clmke (1989) Fam.Law 192, it was 
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5.7 Both the High Court and county courts have pwxs to ccmnit 
for contempt of court. Application is made to the court whose order 
has been breached. As putlishnt for contempt of court may r e s u l t  i n  
carmittal to prison t h e  procedural formalities and rquiranents of the 

l a w  must be strictly canplied 

M.R. : 

"The number of reported 

of carmittal for breach 

with.  kcording to Sir John Donaldson 

decisions of th is  court on the subject 

of injunctions c o n f h  that this is a 

field of jurisprudence in which it is easy to make mistakes of a 
mre or less technical nature. 1 ~ 0  

Rules of court require that  an order cannot be enforced by ccmnittal 

unless a copy of that order has been personally served on the person 

against whan the order has been made stating both what  is required of 

than the consequences of failure to  met timse requirements.21 
where there has been a serious and flagrant breach of an injunction to 
which a pmer of arreSt has been attachd it is not wrong in p r k i p l e  
to make an ex parte cumittal order, although activating the power of 
arrest might be a mre appropriate way for the cont  to deal with the 
mat t e r  as the court would then be able to  hear the full facts on an 
inter partes hearing before imposing sentence.22 

19 * continued 
held that ere the contarmor was in continuing and wilful bxeach the 
maxinarm sentence of 2 years was appropriate. 

20- Wright v. Jess [1987] 1 W.L.R. 1076, 1083. 

21. R.S.C., 0.52, r.3; C.C.R., 0.29, r.1. The court is anpclwered to 
dispense w i t h  service i f  it thinks that it is just  to do so or i f  
the judge is satisfied that, pending such service, the person 
against wtmn it is sought has had notice either by being present 
when the order was made, or by being notified of the tems of the 
order whether by telephow. telearam or otherwise. See aenerallv 
~suyen v. phung-[i984j 5 F:L.R. f73; w i l l i m r r s  v. ~axett~[1985j-i 
W.L.R. 501; Wright v. Jess [1987] 1 W.L.R. 1076. 

22- See Newnan v. Benesch [1987] 1 F.L.R. 262. 
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5.8 C c m n i t t a l  f o r  contenpt is not available in  magistrates '  
courts, although any deliberate f rus t ra t ion  of the e f f o r t s  of the 

court to protect justice f r an  interference a d  m u n t  to t h e  c m n  
l a w  offence of  mntenpt.23 HCWSWX, magistrates have povlRr to impose 
penalties f o r  breach of orders, in proceedings under section 63(3) of 
the Magistrates' C o u r t s  Act  1980,2* which may be ins t i t u t ed  either on 
catplaint or by the court of its own mtion.25 -re,  here 

there are reasonable grounds f o r  believing t h a t  the respondent has 
disobeyed t h e  order, a n  arrest w a r r a n t  can be i s s u e d  o n  t h e  
application of the applicant for the order,26 and i f  arrested the 

xespxxient can in custody or on ~ 2 7  pending the section 

63 P- gs. There are m equivalent p w x s  pending pmceedln ' g s  
for cmnittal in county coucts .28 

PocrRlrsof arrest 

5.9 The enforcewnt of an injunction in the conventional way by 
seeking d t t a l  for contanpt of axrt may involve delay a t  a tim 
when the applicant is mst vulnerable to further attack. The Danestic 
Violence and Matr jn~~nia l  Proceedings Act 1976 broke new ground by 
apowxing either the High Court of the county court to a t tach  a p e r  

23. ~ e e  e.g., Att.Gen. v. News Group Newspapers Ltd, [1988] 3 W.L.R. 
163. camr>n law contmpt is pmishable only by the High court. & 
v. Dmies [1906] 1 K.B.32. 

24. eeing in default of an order may lesult in fines not in excess of 
f2,OOO or E50 every day or hprisommt for a period not exceeding 
2 mnths or "until  he has renedied his default".  

25. Con- of Court A c t  1981, s.17. 

26. -tic ' gs and Magistrates' Courts Act 1978, s.18(4); 
this does not apply i f  there is already a p r  of arrest attached 
to the Order. 

27. Magistrates' Courts Act 1980, ss.128, 129; the Bai l  Act  1976 does 
not apply to such nmmds. 

28. might v. Jess [1987] 1 W.L.R. 1076. 
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of arrest to an injunction containing a t  least one of the following 
provisions: 

(a)  restraining the other party fram using violence against the 
applicant; or 

(b) restraining the other party fran using violence against a 
child living w i t h  the applicant; or 

(c) excluding the other party form the m a t r h n i a l  hama or from 
a specified area in which the matrhnia l  home is incld&d.29 

provided that the injunction contains one of these provisions then a 
pxer of arrest may be attached in any proceedings between husband and 
w i f e  or a rnan and wmm who are living together with each other as 
such.30 It is doubtful, hever, whether this includes proceedings 
under the mtrhnial HaneS Act which result in "orders" rather than 
injunctions, although the effect is the saw.  The court n u t ,  i n  a l l  
cases, be satisfied that the respondent has caused "actual bodily 
harm" to the applicant or  child and is likely to do so again.3l 

5.10 A power of arrest may also be attached to orders made i n  

proceedings under the Ccmestic ' and &igistrates' courts 
1978 that the respoxknt: 

(a) shall not use violence against the person of the agplicant; 
or 

29. S.2(1).  

30. v. [1978] 1 A l l  E.R. 729; no pxer of arrest can be 
attached to similar orders made in wardship p- ' bebeen 
parents who have never married or lived together; Re G. (Wardship) 
(Jurisdiction: F m x  of A r r e s t )  (1983) 4 F.L.R. 5 3 r  

31. S.2(1). 
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(b) shall not use violence against a child of the family; or 
(c) shall not enter the matrimonial h . 3 2  

The court must also be satisfied that the respondent has "physically 
injured" the applicant or child. If there is a difference bebeen 
physical injury and actual bodily tmnn,33 the former prolmbly requires 
mre than the latter, which has been held to include psychological 
conditions as -11 as bruises, lacerations and other inj~ries.3~ A 

further minor discrepancy is that magistrates wishing to attach a 

p s r  of arrest to an exclusion order will have not only to order the 

respondent to leave but also to prohibit him f m  returning. 

5.11 Unless otherwise pruvidtxi a p e r  of arrest can be exercised 
for as long as the order to which it is attached is in force. 
Howaer, a Practice Note has statd that the porn~~: of arrest should 
not be regarded as a routine measure, and that a tints limit of three 

mmths should normlly be imposed upon its operation.35 

5.12 The p e r  of arrest entitles any constable to arrest without a 
warrant a person whan he has reasonable cause for suspecting of being 
in breach of the order to which the power is attached.36 The 
xeqmdent cannot therefore be arrestd for fonrs of mlestation other 

32. 

33. 

34. 

35. 

36. 

s.18(1). The poxer of arrest was not recanmended in the Law 
carmission Rep3rt nor was it in the oriuinal Bill. It was added 
at repoa sta-p of the HOW= of Campns. mard (H.c.), 19 m y  
1978, M1. 950, cols. 1035-1041. 

kcor.-ding to the Under-Secretary of S t a t e  for the EQW Deparhnent 
(Dr. Shirley Surmuerskill) the phrases man the same. H a n s a r d  
(H.C.), 19 May 1978, Vol. 950, col. 1040. 

- R. v. Miller [1954] 2 Q.B. 282. 

Practice Note (&xnestic Violence: Poker of Arrest) [1981] 1 W.L.R. 
27. 

1976 Act, s.2(3); 1978 Act, s.18(2). 
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than violence, or for threats, or for refusing t o  leave the hane in 
defiance of a magistrates' order. The arrested person must be brought 
before a judge37 (or, i f  the order was made in a magistrates' court, 
before a justice of the peace) , 38 within 24 I f  x res ted  
under the Dmestic Violence and Matrimnial Proceedings A c t  1976, a 
judge cannot renand the respondent. If arrested under the -tic 
hroceedings and Magistrates' Courts Act 1978, on the other hand, the 

court or a j u s t i c e  of the p c e ,  is eqxxer& to raMnd the respondent 
i n  custaiy or on ~ 1 . 4 0  CcMnittal p- ' gs generally follow flan 
the circlmstances which gmre rise to the respondent's arrest. The 

decision whether to bring proceedings is generally left t o  the  
applicant, although the cuurt may ccmnit for contanpt where there is 
sufficient proof, despite the absence of an application fm the  
aggrieved party.41 similarly i n  a magistrates court, proceedings u x i e r  
the Magistrates' caurt Act may ensue, either on canplaint or of the 
court's o ~ n  wi0n.42 

5.13 Herrce there is a significant difference betmen the two- 
Acts in the powr t o  renand the respondent af ter  his appearance in 
court following arrest. Magistrates' courts  are ,  of course, 
principally criminal caurts and are accustomed to issuing arrest 
warrants and remanding arrested people i n  custody o r  on ba i l .  

37- 1976 Act, s . 2 ( 4 ) .  

38. 1978 Act, s.18(3). 

39. ~savirag out sunday, christmas b y  and ~ o o d  Friday. 

40. The pruvisions of the B a i l  Act  1976, so far  as they relate t o  
criminal proceedings, do not apply and the mgistrates should take 
-.ances or  f ix  the amount of recognizances so that they 
mqht be taken els-. See Magistrates C o u r t s  Act 1980, s .  119. 

41. Howwer, in Boylan v. Boylan (1980) 11 Fam. Law. 225, it was held 
that the court should not punish for contanpt i f  the aggrieved 
party had 110 wish to support the application. 

42. Magistrates' Courts Act  1980, s.63(3); Contenpt of Court Act 1981, 
s.17. 
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Although the higher courts' pxers t o  c d t  for  contempt of their 
orders may r e s u l t  in an eventual fine or inprisonment, there  is no 
precedent for  enpxering t h e  c i v i l  courts t o  direct detention of a 
person prior tQ the determination of a committal hearing. An 

alternative might be t o  make magistrates' c o r n s  the venue for  the 
enforcenent of a l l  orders  to which a power of arrest has been 
attached, ineqective of the court by which the order was made. 

5.14 Pcwzcs of arrest are attached t o  a relatively small proportion 
of injunctions,43 no doubt because they are as an exceptional 
mat te r .  Y e t  the Select Cannittee had argued strongly t h a t  injunctions 
d d  r o t  be properly enforced unless the police had this ~ r . ~ ~  It 

has therefore been suggested that a pier of arrest should be attached 
i n  all cases involving violence unless the judge is satisfied that 
there is no danger of physical a t t a ~ k . ~ 5  

5.15 A further criticism is that pmsrs of arrest are not available 
bethen fo- spouses and people w h  are no longer living tqther as 
husband and ~ i f e . ~ 6  There is often a particular need for  protection i n  
such cases. Also, any doubt about wfiether pers of arrest can be 

43- In 1987, under the 1978 A c t ,  in h t  one third of the general 
applications and i n  about one half of t h e  applications f o r  
expdiw orders a pwsr  of arrest was attached. In the same 
year, under the 1976 Act, almost three tenths of al l  injunctions 
had payers of a r r e s t  attached. (Almost 70 per cent  of t h e  
injunctions wanted under the 1976 ?ct w x e  for  non-mlestation.1 
See L. smith-, -tic Violence: an overview of the literature; 
Hcane Office Research Study No. 107 (1989) , p. 14.  

44* Report from t h e  S e l e c t  Committee on Violence i n  Marriage 
(1974-75) , H.C. 553-i, Vol.1. para.45. 

45. WXEII'S National Canission, violence against m n ,  ~epoa of an 
ad hoc working group (1985), p a .  113; there is evidence f m  the 
U.S.A. and Canada t h a t  arrest i n  cases of danestic violence 
prevents reoffending. See S .  'Itqbr, "Police Intervention in 
Lkmstic Violence - A Ccmiparative View", [1989] Fan. Law 195. 

46. See para. 4.6 above. 
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attached to longer term orders excluding a violent respondent from the 
hQne i n  proceedings under the Matrinnnial Hcanes Act could be resolved. 
I f  the  pxer is appropriate and necessary in certain types of case, 
the= should be no technical distinction betseen different types of 

proceeding. 

5.16 An undertaking is an obligation volunteered to and accepted by 
the court. County courts w i l l  frquently accept an undertaking fran 
the respondent in substitution for, and in the saw terns as, an 
injunction t h a t  it would otherwise have granted. Despite its 
mn-coeEive appearance, an ' plays exactly the same role as 
an injundion, being enforceable by contanpt proceedings. The giving 
of an undeaalung . enables the court to endorse a voluntary obligation 
not so s t r i c t ly  qovemd by procedural -nts which have to be 
ccanplid w i t h  before it can be enfoneci.47 

5.17 As the i m p m e  of ensuring that a respondent is fully aware 
of his obligations, before he is i n  peril of being inprisoned for 
failure to c q l y ,  applies just  as mch to undeaakings as it does to 
injunctions, formal provision naw exists in the county court for the 
judge t o  d i r e c t  t h a t  the  par ty  making the  undertaking s ign an 
aclamwledgauent of his ude rkkn  * g i n  court.48 The standard of proof 

to show that the respondent has broken his ur&xt&m ' g i s t h e  
sans as i f  there had been an injunction. 

47. C.C.R., 0.29, r.1 has no direct application to cases of cannittal 
for breach of an u x h t d u n  . g: Hussain v. Hussain [1986] 1 A l l  E.R. 
961. According  to Sir John E o E M . R x i s  the Umlertaking 
and not the order which requires the giver of the - 9 t o  
act in accordaTlce w i t h  its terms"; thus technically, the order 
does not have to be endorsed with a penal notice and personally 
served on the respondent before he can be camitted. 

48. County Court ( F ' o m s ) ( ~ t s )  Rules 1988, S.I. 1988/279. 
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5.18 Although undertakings are a c m n  substitute for injunctions 
in  county courts they are not used formally i n  magistrates' courts, as 
they cannot be enforced. Indeed neither the  terminology of injunction 
nor u x k t a k m  . g is used by magistrates; the tern order is always used. 
If magistrates were to be empowered to accept undertakings i n  
P- ' ursder the m s t i c  Proceedings and Magistrates' court A c t  

1978, they might be given the sam paer to plnish for non-ccmpliance 
as they have for breach of a court o n b .  

5.19 There is no power to  at tach a power of arrest to  an 
undertaking.49 Tb give such a puer might destroy the principal 
benefit of , which is to attract the authority of the 
court without a fully fledged hearing of all the issues. It is not 
necessary for the person giving the ' to admit the truth of 
any allegations or that they constitute a g o d  case for the exercise 
of the court's discretion. The imposition of a police pmer to  arrest 
without. warcant might mt be thougfit appropriate without a trial or 
admission that the statutoxy grounds existed. 

49. carpen ter v. Carpe nter [1988] 1 F.L.R. 121. 
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6.1 The previous parts have identified nunemus inconsistencies 
bebeen the various prarisions, together w i t h  gaps and deficiencies in 
the protection afforded. The options for reform fa l l  into tw~ bmad 
categories : 

(1) retain the basic structure of the present l aw but seek to 
m e  as many inconsistencies, gaps and deficiencies as 
possible; or 

(2 )  restructure the law so as to provide a single, consistent 
set of remedies, with or  without var ia t ions  between 

-different lzourts. 

a large extent, the feasibil i ty of the second option depends upon 
how many of the individual refonns contemplated under the f i r s t  are 
thought acceptable or desirable. W e  should therefore welcaue views on 
each of the possibilities canvassed below. 

(1) Individual refonns 

(i) The people protected 

(a) Forrner spouses 

6.2 It appears that folmer spouses may still be protected against 
rolestation but that, for the mst part, the power to grant ouster and 
regulate occupation exis at de~ree abs0lute.1 ~hree minor refonm or 

See paras. 4.2-4.6 abnre. 
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clarifications seem mrthy of consideration. First ,  the existing 
to regulate occupation rights betseen spouses who are joint  

owners or tenants2 could be extended to a l l  cases w h e ~ ~  the parties 
wixe mid to one amther when or after the how was  acquired, even 

i f  they have subsequently keen divorced. secondly, where only one is 

the l q a l  wner or tenant, but a court has already ordered that  the 
non-cmer's rights of occupation shnrld continue af ter  the dimme,3 
it shuld be made clear t h a t  the court continues to have the s a m  

power to resolve disputes as it had before, including a pmr to oust 
the owning spouse. Thirdly, i f  the non-owner has applied for a 
propeay adjustment4 or transfer of tenancy 0*,5 the sam p.er to 

resolve d isputes  about occupation could cont inue u n t i l  t h a t  
application was resolved. 

(b) cohabitants 

6.3 People who are currently living together as husband and wife 
can be protscted against mlestation, but nat those whose relationship 
emieci before the events leading to the application.6 Y e t  former 
cohabitants may have just as much need as have f o m  spxses for a 
simple renedy, which does not require them to launch an ordinary 

action i n  tort and which may, on Occasions, protect  them f r o m  
harassing behaviour which is not always covered by the l aw  of tort.7 

2-  Matrimnid H a e s  Act 1983, s.9. 

3*  1983 Act, s .2 (4 ) .  

4. Under Matrimnial Causes Act 1973, s.24. 

s s  Under 1983 kt, s.7 an3 sched.1. 

6-  See paras. 4.7-4.8 above. 

7- See para. 4.12 above. 
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6.4 As to  disputes about occupation and ouster, cases such as 
~insm v. MilLington8 suggest that there is a rexi, a t  the very 
least, to extend the courts' pow?r to regulate occupation r igh t s  
betmen spouses who are joint owners or tenants, under section 9 of 
the mtrimnial Hcmes Act 1983, to joint wners or tenants who are or 
have been l iving together as husbaxi and wife. It  could be argued 

that this power already extends t o  couples who have been engaged to 
marry, by v i r tue  of section 2(1) of the Law Reform (Miscellanelous 
Provisions) Act 1970, which appli? to such couples any rule of law 
relating to the property of husband and wife.9 Such a refonn wuld  be 

consistent with, but rather mre l i m i t e d  than, the carmission's recent 
-tion that the courts should have extensive pwrs to resolve 
displtes re la t ing to land held on t rus t ,  as a l l  jointly amed land 
must be.10 

6.5 Where such cohabitants are not jointly en t i t l ed  to OCCUPY, any 
remxty designed to prots t  the eccupation of the mn-entitled party 
must at present be of relatively short ciuration.11 while the "three 
mnth" guideline may be too restrictive, it might be helpful to set a 
maximum so as t o  c l a r i f y  t h e  pos i t i on  for a l l .  However, t h e  
Matrimnial Horns (Family hrotection) (Scotland) A c t  1981, goes 
further, and allows the caurt to  grant a non-entitled cohabitant 
"occupancy r i g h t s "  l i k e  those  automatically given t o  spouses, 
ini t ia l ly  for up to three mnths ht thereafter renemble for  periods 

of up to  six months a t  a t ime.12 The advantage of this approach is 
that it can attract the proviSisns of the M a t r h n i a l  Hems Act which 

8- (19861 1 AL1 E.R. 73; see para. 4.9 abwe. 

9. See btmop v. Mssop [1988] 2 W.L.R. 1255. 

l0. Trusts of Land (1989), Law Can. No.181, paras. 12.6-12.13. 

See paras. 3.32-3.34 above. 

12- s.18. 
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empower t h e  court to make a n c i l l a r y  orders about r e p a i r s  and 
outqingsl3 and, perhaps mm importantly, equate the occupation and 
discharge of outgoings by the non-entitled spouse with that of the 

entitled.14 TIE lanc~ord or mortgagee is thus in the same position as 
i f  the ent i t led spouse had m i n e d  in the harre and continued to pay 
the rent or mrtgacp instalments IWW being paid by the o c c u p t .  In 
cases where there is no security of tenure it renains open to the 

landlord to terminate the lecting or  licence i f  he so wishes. The 

Dmestic Violence and MatrimniaJ Proceedings A c t  1976 makes no 
provision f o r  these matters, whereas the Scottish legislation does so. 

6.6 Where there is statutory security of tenure, the effect  of a 
spouse's r ights  of occupation is to prevent the landlord regaining 

possession sjmply because the enti t led spouse leaves or surrenders the 
tenaq .15  (Paradoxically, w h e r e  they are joint tenants, it appears 
that one can bring a secure tenancy to an end by ~Urrender .1~)  On or 
after divorce, nullity or  judicial  separation, the court themfore has 
pxer to transfer a p m t e d ,  statutory, secure or assured tenancy 

fran one spouse to the other or  fran than both to one al01le.17  he 

advantage of extedm g a similar pw=r where cohabitation ~(1113s to an 
end would be to pmvide a pezlMnent solution to cases such as Ainsbuq 
v. Millington,18  here a secure te~ncy ms granted to a couple w h ~  

had since ceased their relationship and neither the cowt nor the 
local authority had any p o k ~ ~  to decide which of then should continue 
in occupation. The M o n l  is entit led to be heard in the transfer 

l3. s.1(3); see paras. 3.2-3.5 above and 6.18 belcrw. 

s . l (5)-(8) .  

l5. Middleton v. Baldock [1950] 1 K.B. 657; see paxa. 2.4 abare. 

16- Lmcbn Borough of Greenwich v. WGrady (1983) 81 L.G.R. 288; see 

17. M a t r h n i a l  HQnes Act 1983, s .7  and shed.  1; extended to assured 

F a .  3.13 abve. 

tenancies by virtue of Housing Act 1988, sched. 17, para.34. 

[1986] 1 All E.R. 73; See para. 4.9 above. 
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proceedings, so that he can voice any objections to one of the couple 
taking over the tenancy.19 Further, although when the court regulates 
occupation it may also regulate payment of outgoings, this can only 
operate be- the parties, and it could be unjust and undesirable to 
deprive a tenant of occupation rights for any length of time while 
leaving him liable to the landlord should the occupier default.20 On 
the other hand, what my be appropriate i n  the context of a global 
f inancial  set t lement  on d ivorce  may not be so where no such 
possibility exists.21 

6.7 alternative solution, a t  least i n  relation to council 
tenancies,22 would be t o  g ive  an addi t iona l  ground t o  l o c a l  
authorities seeking possession. This might be to the effect that the 
family relationship beteen the  tenants had b m k n  down and the 
authority wished to transfer the tenancy to one of thfm.23 This would 

leave the decision as to which was the mze "ckservirq" to the local 
authority. The present criteria applied by the ccerts under the  
M a t r h n i a l  Hcnrzs &t appear considerably mlre tender to the needs of 
the adult who is not respnsible for the care of any children than a 

19. 1983 kt, sched. 1, para. 8; it would appear that these provisions 
apply notwithstanding any covenant against assigrnwnt; cf. the 
court's pxers under section 24 M a t r h n i a l  Causes Act 1973, which 
apply to  "property"; quaere whether a tenancy containing a 
covenant against assi-t can be "prcprty"; see W e  v. Hale 
[1975] 1 W.L.R. 931; ThanPSon v. Thanwon [1976] F a m . T = i  

20. See e.g. Griffiths v. Renfree, The T k ,  4 March 1989 (C.A.) 
w k r e  a husband was found liable to the landlord even though he 
had given notice because occupation by the wife was treated as 
occupation by the husband under a statutory tenancy. 

2l. There may be occasions in  which the transfer of a tenancy would 
deprive one party of entitlement t o  large sums, for example 
because of a right to buy. The inability to canpensate for this 
should no doubt be relevant to the exercise of the  court 's  
discretion. 

22. "wiw dispute" was the primary reason for wlessness accepted 
by local authorities for almost 20% of those housed by local 
authorit ies i n  1987. Homeless Households Accepted by Local 
Authorities i n  England and Wales 1987, Department of t h e  
Envimment. 

I19771 1 W.L.R. 84. 
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local authority can afford to be. It is usually the needs of the 

children which have led to the allocation of the tenancy in the first 
place. However, as the decision behen married partners is currently 
left to the matrirnonial jurisdiction, there is a case for doing the 
same with unmarried partws. 

6.8 A further change which could be considered is to give 
magistrates' courts p x x  to gran? personal protection or exclusion 
orders to cohabitants as wll as spuses, whether or not those p&rs 
re~in limited to cases of ~ioience.24 Exclusion  order^ give rise to 
mre q l e x  questions than simple personal prote3ion, but only in, 
sorne cases. Ironically, the simplest case is where the couple are 

joint owners or tenants, which is not covered by the present law but 
gives rise to questions of merit rather than law. The most 
mitoriaus case m y  be that of an applicant who is the sole cx~ner or 
tenant, for whan a simple to protect rights of occupation and 
oust the other partner in a magistrates' court would no doubt be 
helpful. Even the cohabitant without a leg& right to m m  might be 
permitted to claim short tenn relief as is already available in ccunty 
courts. The difficulty in cases of apparent sole ownership, whether 
of applicant or respondent, is that the other my claim to have a 
beneficial interest and w i t h  it the right to occupy. It is scarcely 
reasonable to expect magistrates to resolve such questions. wlt they 
might be enabled to give short tern relief in any event, while the 
appropriate prcedmgs . are lamhed elswkre. 

6.9 unfortunately, "elsewhere" in so many property disputes 
betxzen cohabitants has to be the High Court, even though the issues 
are rn different frcnn those which ere  for many years resolved in 

23. As is pmvidd in Scotland; see Housing (Scotland) Act 1986, s.11, 
adding para. 6 to Schedule 2 to the Tenants' Rights, 
Etc.(Scotland) Act 1980. 

24. See para. 4.11 above. 
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county courts (indeed by registrars) under section 17 of the Married 
m ' s  Property Act  1882. Although sanewhat outside the scope of 
t h i s  project, it is worth considering whether such cases might be 

begun (as -11 as heard) in county courts,  where they could be 
consolidat& w i t h  molestation and occupation cases. One way of doing 

this wwld be ta extend section 17 t o  cohabitants.25 No breach of 
principle would be involved as t h a t  section does not alter t h e  
parties' respective pmperty rights under the general law. It  has 
already been extended to engaw gmples.26 In tte present social 
climate it is difficult  to just i fy  imposing a me costly procedure 
for determining the saw type of dispte upon those who have mt 
agreed to marry. It is often diff icul t  i n  practice to distinguish 
be- them. 

( C )  other fmnilvmenbers 

6.10 The strains which give rise to nmxiies against mlestat ion 
be- spouses and cohabitants may also CCCUT between other family 
rrrnbers, but at present thq have no right: to protection against 
harassment unless it f a l l s  w i t h i n  the tor= of assault, battery, 
trespass or nuisance.27 ~IXZ law  doe^ recognise a special need to 
p r o t e c t  tenants and debtors f m n  harassment by their landlords and 
creditors,28 and reported cases sup~ ly  considerable evidence that a 
similar need is f e l t  between mmbers of a family.29 I t  muld ,  

25* Section 17 provides as follaws: In any question husband 
and wife as to  the title to or p s e s s i o n  of praperty, either 
party, w by SUKIITS a 0- . i n a s y m a r y w y t o t h e  
High court or such county court as may be prescrlbxl and the car t  
may, on such an application (which m y  be heard i n  private), mke 
such order with respect to the property as  it thinks f i t .  

26. Iaw Reform (Miscellaneous Provisions) A c t  1970, s.2(2). 

27. See para. 4.12-4.13 abwe. 

28. F'mteXion fmn Eviction A c t  1977, s.1; Achninistration of Justice 

29. See cases cited at F a .  2.16, n.46. 

Act 1970, s.40. 
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haever, be difficult  to define the  class to  wkich such a renedy might 
apply, whether by reference t o  permanent re la t ionships  o r  t o  
membership of a common household, as w e l l  a s  the scope of the  
behaviour involved. It may also be undesirable t o  encourage people to 
c m ~  to  court w i t h  minor allegations of mlestation (or indeed other 
unlawful behaviour) .30  everth he less, w i t h i n  the family there can be 
the sam inhibitions against taking mch needed legal action as exist 
betwen husband and wife. 

(d) children 

6.11 As to the children who can be protected against mlestation, a 
s-le reform would be to resolve the discrepancy btwzen the county 

courts' puers  to pmtect any child "living w i t h "  the applicant and 
magistrates' courts' p o c l ~ ~ s  to pmtect only children of the familY.31 

Strictly, pmtection for children involved in dimm proceedings may 
also be limited to children of the fmily, while the Matrhnial Hares  

pr=t cr i ter ia  r e fe r  to the needs of "any children". G i v m r t h a t  this 
protection is normally ancillary t o  protection for adults, there m y  
be M need for any restriction by relationship. Alternatively, it 
could refer to any child of, or living with ,  either paay. 

6.12 The case of Tuck v. N i c h ~ l l s ~ ~  suggests that  there may 

to regulate Occupation rights, especially of council houses, between 
joint tenants who are parents but w b  have never married or lived 

together. It appears ananalous that where a joint council tenancy has 
been granted to a couple w i t h  a baby, but only one has yet mwed in, 

occasionally be a d, similar to that in Ainsbuq v. Millington, 33 

30. See 

3l. See paras. 4.14-4.16 above. 

32. [1989] 1 F.L.R. 283. 

33. 119861 1 All E.R. 73. 

v. patel 119881 2 F.L.R. 179, 182 per May L.J. 
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no-one should have power i n  the  event of a breakdown of t h e i r  
relationship to decide which of then should be allowed t o  occupy it. 
Once again, a p e r  to transfer the tenancy i t se l f  might be a better 
long tern solution than the p r  t o  adjust occupation rights.34 It 

might also be helpful to allow parents and others with parental 
responsibility for  a child to seek ranedies against mlestation by 
another parent without having to bring proceedings about the child's 
care or upbringing. 

6.13 The rnost radical reform, haever, muld be to intrduce powsrs 
t o  make non-molestation and, mre importantly, ouster  orders to  
protect children who are at  risk of abuse.35 W e  would particularly 
welcaw views about whether such p w x s  a n  needed and, i f  so, whether 

they would be best integrated w i t h  the private l aw d e s  under 
discussion in this paper or the public l a w  m e s  against child 

abuse provided i n  the Children B i l l  now before Parliament. The 
subject is further discussed in Appendix A. 

(e )  pgplication on another's behalf 

6.14 It has apparently pmved valuable i n  some states i n  Austral ia  

t o  enable the police, or any person authorised by the victim, to bring 
proceedings on the victim's behalf.36 It requires considerable 
courage and detennination on the part of t h e  victims of domestic 
violence to bring proceed_m ' gs against an attacker. Such powsrs could 
take one turden off the victims' shoulders, although as the nmdy is 
designed for  the i r  benefit, the victim' cooperation and agreanent 
would be essential. The process wovlld represent a further intrusion 
by the police into nra t te rs  of civil law, although the results might be 

34- See para. 6.6 above. 

35- See paras. 4.18-4.19 atme. 

36. See para. 4.20 above. 
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mre wAccme and useful to the victim than the process of prosecution 
and punishment. 

(ii) The scope and duration of renedies 

(a) Mlestation 

6.15 It might be thought des-&able in  principle to provide a 
s t a t u t o r y  d e f i n i t i o n  of t h e  types of behaviour  covered by 
~tmmolestation",37 so that the person enjoined IUKIWS exactly w h a t  is 
prohibited and the approach of the courts is consistent. Against 
this, the types of behaviour irnrolved in molestation are marry and 
various, and the i r  impact depends upon t h e  past  his tory,  t h e  
surrounding circumstames and the mtive of the mlester. There is 
little evidence of any difficulty arising in practice, although ~~1113 

CCWLS prefer to use the mre evexyday tenns "harass or  interfere" 
rather than "molest". 

6.16 There might be a stronger case for defining molestation i f  the 
c o w  w f x e  also to  be enplayed i n  magistrates' courts. A t  present, 
magistrates are only -red to grant pmtection against the use or 
threat of "violence".38 In 1976, it was thought tha t  other forms of 
mlestation involved "psychological hann" and thus the assesstrnt of 
expert eviderce which magistrates would find diff icul t  .39 In a i t y ,  
haever, mlestation cases are of tm main types. In the f i r s t ,  there 

has been violence in the past, and mnacing behaviour such as banging 
on brs, hanging about the area or other places wirere the applicant 
goes, or frequent telephor~ calls, causes the applicant to fear it 
again. In the second, such behaviour indicates an unwillingness to 

37- See p a s .  3.26-3.28 abwe. 

38- See paras. 3.29-3.30 above. 

39. (1976) Law Corn. No.77, p a .  3.12 
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"let cp" which can seriously disturb the peace of 'hind and way of life 
of the applicant and the children. Even i f  the grounds u p n  which 

magistrates can make orders m i n  limited to the use or threat of 
violerne, the orders thenselves might prohibit a wider range of 
harassing behaviour. The issues involved are no mre difficult than 
those which arise in binding over or the less serious p b l i c  order 
off- .4O 

(b) Fxclusion fran area or part of hcm 

6.17 Another possible reform wuld be to the discrepancies 
betwen the various ~cts4l and a l l o w  all courts to exclude, not only 

frun the fmnily hane i t s e l f ,  ht also fran a specified area i n  which 
the km is included or f r a n  part only of the harne. The power to 
exclude fmm the street, estate or block of flats is an extrenely 
useful way of specifying one form of unacceptable mlestation. The 

p.er to exclude f m n  part of the hane is particularl~valuable when= 

some of it is used for business, but also where the essential need is 
to find a way i n  which an estranged couple can continue to share the 
only pmnises available to them for what is usually a transitional 
period before total separation or reconciliation. There is little 
reason to presenre the discrepancies hewn the pzwsrs of the higher 
coulfts under the m s t i c  Violexre and Matrimnial - A b  

1976 and the MatrhNal H ~ E S  Act  1983 in this respect.42 Against 
extending such PO~;RLS to magistrates, it could be said that exclusion 
fran an area is a powerful wsapon to be used with caution and that 
dividing up the house is unlikely to be a practical solution i n  the 
cases which CUE before the magistrates' courts. The issues involved 
are nevertheless no mre cmplex than others with which magistrates 

40* E . g .  the of fences of intimidating, persistently following, 
watching or besetting under t h e  Conspiracy and Protection of 
Pmpeay Act 1875, s.7. 

41* See paras. 3.2-3.5 above. 

42. Para. 3.2-3.3 abwe. 
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regularly deal. Differences of this nature perpetuate the criticism 
that the- is one law for those w b  apply to the higher courts and 
another for those, pr&aunan . t l y  from the poorer sections of society, 
who apply to the mgistrates' courts. 

(c) Ancillary orders 

6.18 A t  present, it is only ps+b le  to make ancillary orders about 
the discharge of rent, mrtgage instdmmts or other outgoings i n  
proceedings uxier  the ~ ~ ~ i m n i a ~ .  ~ames ~ct.43  his is one reason why 
it may be desirable that orders under the h w s t i c  Violence Act, even 
be- parties who a~t3 jointly entitled, are of relatively short 
duration. Wlieving the ousted party of the obligation to pay rent 
nray not only defuse tension fxlt also be a useful f i r s t  step towards 
setting up distixt households. Such orders do not, of course, bind 
ladlords or mrtgagees, who axe still entitled to take appropriate 
action if the debt is not paid. Further, in some aeqsncy cases, 
there may not be t h  to investigate -ies' mspct ive financial 
l iabi l i t ies  and resources and the principal relief should not be 

delayed while this is done. Nonetheless, the p e r  would be a useful 
one in s a ~  cases. Tfie M a t r h n i a l  I-kmtzs Act also makes it clear that 

tender of outgoings by a spouse (whether or  not under such an order) 
is a g00d dischargs of the liability;44 we have already suggested that 
similar v i s i o n  might be made for cohabitants during the period of 
their occupation.45 

6.19 Under the Matrhnia l  Hcares Act there is p m a  to order the 
n o n a t i t l e d  spouse to make pa-ts for occuption.46 It is unlikely 

43. Para. 3.2 above. 

44. s.1(5). 

45. Para. 6.5 above. 

46* s . l (3)(b) .  
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that this is mch used, given that  the mn-entitled spouse is unlikely 
t o  have t h e  resources both to  discharge t h e  outgoings and t o  
ccmpensate the owner. Her possession of the hane w i l l  nonnally go 
sorne way to discharge the other's obligations to maintain the family. 
In principle, hawwer, i f  such a pmer is pennissible betwsen spouses 
(however r a r e l y  used) it is  a f o r t i o r i  permissible  between 
cohabitants, who have 110 mtual duties to provide for one another. 
Once again, bever ,  the short t e n n  of the order, together with the 
parties' ESXXX?S, w i l l  usually @ce this impracticable. 

6.20 !Ihere is no power under the 1976 or 1983 Acts to make orders 

about the use of furniture, whereas magistrates may be able to attach 
conditions to this effect under the 1978 Act.47 There is also p m ~ ~  
to do this in scotland.48 A similar povr~ll m i g h t  be u s e m  11xe.49 

(d) Reentry orders i n  magistrates' courts 

6.21 In the 1976 Report, the Carmission recQmnended against giving 
magistrates' amrts p a x  to enfom the non+ntitled spouse's rights 
of occupation ~nder the mtr in~nia~  ~ames ~ct.50   his was principally 
because of actvice51 that that Act  was not us& in cases involving 
cbrestic violence, advice which can no longer hold good i n  the light 
of Richards v. In any event, a power t o  order the 
respondent to pmit  the applicant to resnter the hatre was inserted 

47* s. 16(9). 

48- Matrimnial Horne (Family protection)(Scotland) A c t  1981, s.3(2). 

49. See also Third Repoa on Family property. The M a t r h n i a l  I-kane 
((34Mersh.i~ ard Occupation Rights) and tIousehold Goods (1978), 
IawcCm. No.82. 

(1976) Law Can. No.77, paras. 3.26-3.27. 

51. Fnm Sir &orye Edker, then President of the Family Division. 

52* [1984] A.C.174; para. 3.6 et seq. abwe. 
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i n  the Domstic Proceedings and Magistrates' Courts Act ,  but only 
where the respondent was  himself excluded.53 O n c e  again, i f  the 

magistrates' mrs renain l i m i t e d  to  violence, there may be little 
pint in enforcing re-entry while permitting the respondent t o  ranain. 
It is, h e v e r ,  not uncomcpn for a spouse to be locked out of the 

house after an argmsnt and t o  need a quick rawdy to get back in for 
the sake of the children who remain, whether or not the mre drastic 
ranedy of ouster is called for. If  magistrates are thought able to 
impose the mre drastic raredy, it. is d i f f i c u l t  to see why they should 
not be thought able to enforce the right which each spouse has a t  
ccrrm3n law and by statute to OCCUPY the m a t r h n i a l  h. 

6.22 Wre difficult issues might arise i f  magistrates' powers w=xe 

to be exknded to cohabitants. Here again, haever,  i f  the cohabitant 
wfio has been locked out has a right to occupy, it would not give rise 
to serious questions of principle i f  the magistrates *re t o  be 
pmnitted to enforce that right. Even i f  he or she does not, i f  the 

court is to begiven pcwx (in certmn ' circumstances or for d limited 

period) to eclude the one who is entitled, it is not obviously wrong 

to give a pxer to pennit re-entry instead of, rather than sinply as 
-11 as, exclusion. 

(e) lxlration 

6.23 In principle, orders restraining mlestation or violence, o r  
regulating rights of occupation betwxn people who are both entit led 
to occupy (which includes a l l  spouses), should be capable of lasting 
as long as tky are needed. This w i l l  obviously vary w i t h  the 

cirnmstances, and in some cases short tern relief w i l l  be a l l  that is 
necessary or appropriate. Nevertheless, the "three mnth" guidance 

53* s.16(4). 



my have been misinterpreted or a- to  lay down too inflexible a 
rule. 54 

6.24 Where the applicant for ouster or re-entry is not entitled to 
occupy, a t i m e  l i m i t  is more xealistic. AS w= have already seen,55 i n  
%atland the l i m i t  for non-entitled cohabitants is up to three mnths 
i n  the f i r s t  instance, but remzwable for periods of up to six months 
at a tim. It might therefore desirable to prescribe sane such 
l i m i t ,  thus  enabl ing t h e  guidance which m a y  be appl ied  i n  
inawmpriate cases a t  present to be rescinded. 

(iii) Criteria for orders 

6.25 Tfie mt difficult and impOaant questions arise with the 
criteria for 0mh-s. The d e s  pmided by family l a w  are designed 
to  protect and suppoa the physically a d  econcanically mre vulnerable 
mmbers of the family. A t  t he  same t i m e ,  the  aim is t o  avoid 
unnecessary bitterness and conflict, arid in particular to discourage 
prolonged arguments about who is mst t o  blame for the unhappy 
differences which have arisen betwen the prties. It is not easy to 
reconcile these sins i n  molestation and ouster cases. Tlae cr i ter ia  
should be su f f i c i en t ly  f l ex ib l e  and sens i t ive  t o  ensure tha t  
protection is given to those wfio need it, but without encouraging 
people i n  the early stages of relationship b e  to ccm to court 
to solve any and every dispute about their living arrampm~ts. When 
couples do ccme to court, the aim so far as possible should be to 
defuse rather than to -ate tensions. Y e t  it can be hard to do 
this while ensuring swift and effective protection against violence. 

54- See paras. 3.32-3.37 abwe. 

Para. 6.5 above. 
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(a) Anti-molestation orders 

6.26 No statutory cr i ter ia  exist for granting anti-mlestation 
injunctions, other than the general principle that it must be "just  
and convenient" to do so, but i n  Spindlow v. Spindlm56 it was said 
that there mt be saw real wideme of molestation. Given the wide  
range of behaviour hld and the variety of circumstances which can 
arise, it m l d  be difficult to devise a criterion which cavered every 
case while giving real help to the courts. A possibility might be 
that such an order ought to be granted in the interests of the health, 
safety or  well-being of the applicant or child concerned.57 

(b) Ouster and occupa tion 

6.27 "he criteria for ouster in the highaz c o u r t s  are now those in  
the Mathronial Haws &t, together w i t h  the recent qhasis on the 
&amnian nature of such W e  have already seen that the 
three main criticism which have been made of these cr i ter ia  are, 

f i r s t ,  that  they f a i l  to take account of the very different types of 
case i n  which orders m y  be sought; secondly, that a t  least as later 
interpret& and wlied, they sean to give too much wight to relative 
blammrthiness canpared w i t h  other factors; and thirdly, that they 
give insufficient e i g h t  to the interests of children. 

6.28 The f i r s t  question is whether the criteria should refer at a l l  
to the way i n d c h  the paaies have b e h a v e d  or the reason why one of 
thm feels unable to l i v e  w i t h  the other. Gn the one hand is the view 
taken s h  Richards, that the respondent's conduct must be bad enough 

56.  [1979] Fam. 52. 

57. is similar to the criterion thought by Lxd Scarman t o  be 
appropriate for nonmolestation orders under the  1976 A c t  i n  
Richads v. Richards [1984] A.C. 174, 208. 

58- Paras.  3.6 et seq. 
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to justify the consequences to him of having to leave. on the o t k r  

is the view taken i n  many of the cases before that, that  what was j u s t  
4 reasonable dep* on the "application of ordinary m n  sense 
to the circmstances before the court", and t h a t  generally speaking at  

least, "it is no @ taking up a great deal of time ta lk ing  i n  terms 
of blame or conduct*~.59 In none of those cases, haw=ver, we- the 

c ~ t a n c e s  of the parting (or proposed parting) actually ignored.60 
A middle m e ,  which accords with many of the decisions in f a c t  
reached, would be to require tha t  i n  all the cinsunr;tances of the 
case, it was, for the t h  being or indefinitely,  not reasonable to 

expect the parties to continue living in the sam house.6l This m l d  
enable the court to derry the rerpedy to an obviously urmeritorious 
applicant, who had IIO real reason f o r  living apart or was =rely 
seeking t o  hpmm her  pos i t i on  i n  eventual property adjustment 

PICCeedingSr while taking account both of the problers of those who 
red personal pmtez t ion  and the disadvantages of requiring full-blown 
trials of the parties' conduct pending divorce. 

6.29 No c r i t i c k m  has been made of the reqUirerrent to  consider the 
parties' respective needs arrd resources. "'his may sirnply be another 
way of expressing what was tennxi in the earlier cases the "balance of 

advantages over t h e  present approach of the courts. F i r s t ,  it 
recognises that an ouster order w i l l  frequently have a severe or 
drmnian effect, but obliges the cowk to consider haw great, in the 

hardship" betkesn than.62 The "balance of hardship" test has two 

59- Spindlow v. Spirdow [1979] Fam.52, 60 per Onnmd L.J. 

6O. Bassett v. -sett [1975] Fam. 76; Walker v. Walker [1978] 1 
W.L.R. 533; Hopper v. Hopper [1978] 1 W.L.R. 1342; Spindlow v. 
Spindlow [1979] Fam 52, 61 per Lawton L.J. 

61-  his can be distinguished f m  the test in the ground f o r  divorce, 
which is  that the respondent has behaved in such a way that the 
peti t ioner cannot be expcted to live with him; M a t r h n i a l  muses 
Act  1973 s1 (2 ) (b ) .  

62. See Bassett v. Bassett [1975] Fan. 76. 
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particular case, the hardship to  the respondent w i l l  

Secondly, it obliges the court t o  capare the hardship 
caused by making the order with the hardship likely to 

refusing it. In b t h  cases, the hardship caused to 

in  fact  be. 

likely to be 
be caused by 
any children 

involved, whether by the making or  the refusing of the order, can also 
be considered. 

6.30 As for the needs of any cfrildren, Lord Sc- in Richards v. 
Richards argued that :  

"When an ouster is sought in  pending dimrcs pnxe&ings, the 
court is being invited to intenme a t  a most critical period i n  
the l ives  of the children, the relationship between t h e i r  
parents having bmken down (possibly irretrievably). The court 
is seized with the question of their welfare and upbringing. If 
ever there was a t i m e  to apply the p r h i p l e  of parmnxlntcy of 
t h e i r  welfare anZl upbringing, it i s  i n  pending divorce 
proceedings. 1863 

hren i n  other cases, he argued, the question of ouster could not be 
considered without regard to the issue of their futwe, where again 
their e l f a r e  should be p a r m t .  

6.31 In cases - the wlfare  of the children is paramxmt, it 
has been held that it "rules upon or . thecoursetobe 
followzd."64 ~ k i s  is universally accepted the decision relates 
directly to who is to look af ter  them or Imw they are to be brought 
up, but not WheJX the interests of adults are equally involved. The 
effect of Richards appears to have been that the interests of an adult 
i n  renaining i n  the hcane must pmvail unless his  behaviour has been so 

[1984] A.C. 174, 212. 

64* - J. v. C, [1970] A.C. 668, 711 per Lord l4x-t. 
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bad as to just i fy  the consequences to  him, which clearly makes the 
interests'of adults parmount over those of the children. A micidle 
come could be to  provide that the children's interests should came 
f i r s t  lxlt not necessarily pa rmun t  over a l l  others. This  would 
accord with r e c e n t  precedents i n  the law re la t ing  to financial  
provision and property ad j u s m t  . 65 

6.32 It  is the general policy of the law t o  emphasise the  
respnsibi l i t ies  of parents toryards their children and to pt their 

interests f i r s t  i n  a l l  decisions relating to the family. If the 
parents knew that the children's intxxests would can= f i r s t  i n  any 
decision &ut occupation of the home it might encourage a mre 
pralpMtic and resolute attanpt a t  solving problems of accamdation 
without self-interested recourse to litigation. The real difficulty 
is wfiether courts can effectively be required to give greater priority 
to the interests of children without making their interests paramcunt. 
Thus it has  been forcefully argued t ha t  to make a factor the court's 
"first" censideration is useless, as it gives no indication of its 
relative weight. 66 

6.33 Ms find it d i f f i c u l t  to jnpruve upon the "balance of hardship" 
test, which was described by Cunming-l3ruce L.J. in the case of Bassett 

v. Bassett as follows: 

"I extract fran the cases the principle that the court w i l l  
consider w i t h  care the accamdation available to both spouses, 
and the hardship to which each w i l l  be expsed i f  an order is 
granted or refused, and then consider whether it is real ly  
sensible t o  expect [the applicant] and child to endure the 

G5- Matrimnial Causes Act 1973, s.25(1); lhwstic Pmced~ 'ngs and 
Magistrates' Courts Act 1978, s.3(1). 

66* F. Bennion, "First Consideration: A Cautionary Tale" (1976) 126 
N.L.J. 1237. 
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pressures which the continued presence of t h e  other spouse w i l l  
place on then. Obviously inconveniexe is not enough. Equally 
obviously, the court must be alive to the r i sk  that a spouse may be 
using the instrument of an injunction as a tactical wsapon in the 
matrimonial c o n f l i c t .  . . Where t h e r e  are chi ldren ,  whom t h e  
[ a ~ g l i c a n t ]  is looking a f t e r ,  a m j o r  consideration must be to 
relieve thm of the psycholcgical stresses and strains imposed by 
the f r ic t ion between their parents, as the long-bsmn effect  on a 
child is liable to be of the utmost gravity."67 

(c) Maqistrates'cOurts 

6.34 Magistrates' cOurts a t  present can only act where there is the 
use or threat of violeme.68 '~b widen their scope to other forms of 
molestation might encourage people to  resort to court  over very 
trivial  matters unless sane other criterion, such as a likelihood of 
physical or mtal harm, WWE added. On thebther hand, the issues 
involved in granting protection against mles ta t ion  do not cause 
serious problars in practice at present and are no different i n  kind 
fran many others dealt with by mgistrates. 

6.35 Traditionally, magistrates' courts have not dealt with 
property-related matters.69 W e  would not seek t o  alter t h i s .  

'Rsgulating rights of occupation can, -, be distinguished fran 
The f o m  requires an exercise of 

the court's discretion i n  the l ight  of factors (such as the parties' 
rights of property. . .  

67- Bassett v. Bassett [1975] Fm. 76, 87. 

68. See paras. 3.17-3.18 and 3.29, above. 

69. E.g. property adjustment orders for the benefit of children and 
orders re la t ing to t h e  management of children's property are 
excluded fmn their powxs under the GlmdLam * hip of Minors Act 
1971 and fmn the replacewnt pxers i n  the Children B i l l  1 x 3 ~  
before Parliarment. 
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needs and resoures and the needs of their children) which is similar 
to that involved i n  the assessment of f inaxial  prwision.70 I f  

magistrates are able to decide how mch one party should pay the 
other, they may equally be able to decide which of than should occup~ 
the W, at least for the t i r e  being. Questions of title to property 
& mt arise between mied couples, who are both entitled to occupy 
the mtrimnial h. As betwen urnnarried m p l e s ,  have already 
seen t h a t  questions of right t o  occupy m y  depend upon diff icul t  
questions of beneficial ownership. - W e  would not expxt  magistrates 'to 
resolve the latter, although they might be empokRl?ed to give short 
term occupation renedies unti l  praxedm * gs are detennind elsewhere. 
Generally, howwer, the questions imrolved i n  resolving disptes about 
occupation be- equally enti t led people are different i n  kind frun 
the questions involved i n  detmmining title to property. 

(iv) Rmers of arrest 

(a) otcbers towhichwwxs of arzSt may be attached 

6.36 There is s a ~ ~  doubt as to whether pers of arrest can be 

attached to "odsrs" i n  pmm&mgs * UndertheMatrinKlnialricfesACtas 
opposed to "injunctions" in  matrimsnial proceedings or under the 
Domstic Violence Act.71 As the substantive l a w  applicable is 
identical, there  sea^ no Qood reason to discriminate according to the 
type Of P- . in which the order is made. 

6.37 Fcwers of arrest can only be attached in proceedrngs * l E b e e n  

spouses or people living together as ~ U S M  and wife.72 Y e t  former 
spouses or cohabitants my  be i n  just  as much need of the protection 

70- ~ e e  -tic ' and Magistrates' Courts Act 1978, s.3(2). 

71. see para. 5.9 ab~e. 

72* Seepara. 4.6. above. 
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they afford as are  current spouses and cohabitants. A further 
possibility d d  be to extend then to orders against violence made in 

other family prmcedln . gs;73 this muld enable WL-S of arrest to be 

attached t o  such orders i n  wardship o r  proceedings under the  

Guardianship of Minors Act without the need for separate proceedings 
under the 1976 Act and also, perhaps, belxeen prties who had never 
been married or lived together. There is no difference in principle 
belxenthese cases and those alreadycoveredbythe A c t .  

(b) The criteria 

6.38 A t  present, it is necessary to show both that  the respondent 
has Caused actual bodily hann (or physical injury) in the past and 
that he is  l ikely t o  do so again. I t  has been suggested t h a t  
inj-ions against violence should normally carry a p c ~ i ~ ~  of arrest, 
unless this can be to be unnecessary.74 In *otland, the court 
is bovnd to attach a pocl~lr of arrest ( i f  asked) to any mtrhnial  
interdict which is ancillary to an exclusion o x k .  It must also 
attach a to any other m a t r h n i a l  interdict granted af ter  the 
respondent has had an oppoaunity of being heard, unless this appears 
unnecessary in  all  the c ~ t a n c e s . 7 5   he cr i ter ia  for granting 
both exclusion orders and interdicts in Scotland may be mre lhited 
than i n  England and Wales, but the criteria for imposing powers of 
arrest appear considerably less so. 

6.39 The assunption that  ouster cases must necessarily be so 
serious t h a t  powers of arrest should always be added t o  an 

73. Cf. E(e G .  (War&hip)(Jurisdiction: Power of Arrest) (1983) 4 
F.L.R. 538. 

74. m ' s  National carmission, violence against m n ,  wrt of an 

75. Matrimonial Homes (Family Protection) (Scotland) A c t  1981, 

ad hoc working Group (1985) , para. 113. 

s.l5(l)(a) and (b) respectively. 
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accanpanying order to keep away may be counter-productive. It my be 

~ I E  important that the courts are prepared to grant ouster where this 
is the sensible solution to the family's housing problems than that 
findings of violence are mde which inevitably lead to a further 
serious consequence for the person ousted. A middle course could be 

to pmide that, where actual bodily hann has been caused, a pmer of 
arrest should be attached to any order restraining violence, excluding 
fran the hane or area, or restraining re-entry, unless it appears 
that the applicant or child w i l l  k adequately protected without it. 
Against this, many w i l l  see ~ L - S  of arrest as a sanction of last 
resort which can only exacerbate tensions unless they are reserved for 
cases where they can be shown to be necessary to provide pmtection 
against a risk of future harm.76 In any event, the discrepancy 
b e h e n  the "actual- F l y  ham" which suffices i n  the higher courts 

and the "physical injury" which rrmst be shown in magistrates' courts 
could be ~ 3 1 ~ v e d . ~ ~  

6.40 There is an important distinction b e w  the powrs of county 
and magistrates' courts once the respondent has arrested.78 In a 
county court, the respondent cannot be detained after his appearance 
in ccurt unless the court has on that occasion found him guilty of 
contenpt and carmitted him to prison. Y e t  it m y  be hpss ib l e  to do 
this so quickly, perhaps because the applicant is too upset to take 
matters further imnediately t o  prove the breach or because the 
respondent requires an opportunity t o  be legally represented. 
Magistrates have power to ranand i n  custody or on bail in these cases. 

76. E.g. olmrod L.J. i n  Homer v. Homer [1982] Fam. 90, 93, who held 
that any autanatic enforcenent of the court's orders was to be 
deprecated where cases of idiosyncratic behaviour required both 
sensitive and finn handling. 

77- See F a .  5.10 above. 

78- See para. 5.12-5.13 abwe. 
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6 . 4 1  lb give similar pawers to county courts and the High Court to 
reMnd alleged contamors in custody or on bail i n  such cases would be 
a considerable innovation for which they may not i n  practice be 
equipped. Magistrates' courts, after all, a~ principally criminal 
courts w i t h  the facilities appropriate to such p w x s .  Mvertheless, 
it may be i n  the interests of e i t h e r  side tha t  the committal 
proceedings ZIE adjourned, and on oxasions it may be necessary to 

give interhn protection to an qplicant who is i n  imninent danger of 
physical violence. The aFparent pisxegarxi of the couxt's authority 
should in principle be enough to justify the court i n  taking control 
over the future conduct of the contmpt proceedings. 

(d) Arrest warrants 

6.42 A further differerace betwxm the two courts is that, where no 
pmer of arrest has been attached, an applicant for any order in a 
magistrates' court can obtain an arrest warrant for breach of the 
order, and once arrested, the respondent can be renanded i n  custody on 
bail until enfomaent pmcedmgs ' are detem~hed.~~ lb provide such 
a pmer in other courts WDUld be an even greater innovation than the 
existing of afiest. 

6.43 QE possible solutim a d  be to give magistrates' cuurts 

pwr to enfom injunctions granted i n  higher courts, rather as they 
can enforce maintenance 0- at present. A further solution would 
be to  make breach of cer ta in  orders a criminal offence t o  be 
prosecuted i n  the normal way. Of course, the same behaviour may 
constitute both a breach of the order and a criminal offence and the 
alternative of prosecution should be i n  the m i n d s  of both applicant 
and police. Nevertheless, when the Scottish W cannission considered 

7 9 -  See para. 5.8 abwe. 
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t h i s  suggestion, they concluded t h a t  it was important that t h e  
enforcenent of an interdict should -in under t h e  control of the 
court which had grant& it and which ( i n  theory a t  least) was aware of 
a l l  the facts and cirnmstances.80 ~taey  further b e l i d  that there 
wre considerable advantages in retaining the civil courts' "flexible 
and speedy" powers to deal w i t h  breaches, avoiding the d for  a 
criminal trial, y e t  sexring the imrolvenent of the police, and the 
arrest and detention of the m t  at least f o r  *a short *le.81 
The main ccnplaint in th is  ccuntry is not that pocr~ls of arrest exist 
at  all,  but that courts appear reluctant to attach than, the police 
are scmetimes reluctant to jqlemmt then, and the gmers available to 
the court following arrest are defective.82 

6.44 C i v i l  procedures have been criticised as being 'I-, 

lengthy and subject to many delays".83 One reason could be mluctance 
to grant ex parte relief. It  is always diff icul t  to balance the need 

to allow an applicant to plrsue her rerecty i n  peace and safety against 
the lEed to allow the respondent an opportunity of p t t i n g  his  side of 
the case. The present guidelines for ex parte 01ders8~ could draw a 
clearer distinction between orders against mlestat ion,  which do not 

80. mrt on ~ccupancy ~ g h t s  in the ~~ane and -tic 
Violence (1980), Scot. Lawcan.  No.60, para. 4.34. 

82. T. ~ a r a g f i a r , ~ ~ ~  police response to violence against in the 
b" and S. Parker, "The legal backgroutd" i n  J. Pahl (ed.) 
Private Viol- and Public Policy (1985); London Strategic Policy 
Unit, Police Respnse to Dmsstic Violence (1986); S. Edwards, 
Police Wsponse to Domestic Violence in Iondon ( 1986) Central 
Lonckm Polytechnic; S. Parsloe,  "Battered by men and bruised by 
the law", (1987) The Iaw Magazine, 4 Sept. 

83. see L. smith, -tic violence: an overview of the literature 
(1989), IIane Office Flsearch Study No. 107, p.90. 

84. Para. 5.2 above. 
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ham the respondent's interests, and ouster orders, which do. 
Secondly, the criteria in the higher courts, requiring a "real 
irmnediate danger of serious injury or irreparable ham" are mre 
severe than those for an expedited order in a magistrates' court which 
require "imminent danger of physical injury**.85 MY, even wie?s 

it is difficult to show such danger, there may be evidence that the 
respondent has deliberately evaded service. The guidame given might 
be revised to reflect some or all of these concerns. 

6.45 Finally, magistrates' courts might be enpcwmd to grant 
expedited exclusion orders as well as personal protection orders. 
Expedited orders must always be approached w i t h  great caution but, 
ome again, the issues are not intrinsically mre difficult, or the 
consequences mre serious, than many ather decisions which are open to 
magistrates at present. 

6.46 Family law essentially consists of a colldon of largely 
discretionaq d e s  to meet particular problew arising in family 
life. Where new remedies are devised to meet newly recognised 
pdlens, as with the Matrhmial Hcmes Act and the -tic Violence 
Act, there is always a risk that inronsistexies wiU develop. Where 
particular d e s  are devised for use in mgistrates' courts, the 
inconsistency may be deliberate. Nevertheless, the a i m  of the 
Ccmnission's work in family law has been to devise sinple, clear and 

consistent d e s  available so far as possible in all courts having 
jurisdiction in family mtters.86 The position which has developed in 
relation to civil renredies against *tic violence or molestation 
and the occupation of the family Imue is neither simple, clear nor 

85. See p a s .  5.2-5.5 above. 

86. This was the principal aim of the reviw of child law culminating 
in the Children Bill IMW before Parliamnt. 
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consistent. 
devised. 

W e  should prefer to  see a unified structure i f  one can be 

6.47 The schem which is outlined below builds upon the individual 
reforms discussed earlier to provide an illustration of how a unified 

structure of renedies might look. It does not depend, hocrRver, upon 
acceptance of each and every one of its constituent paaS. It muld, 
for exrrmple, be simple to retain the present criteria for ouster and 
occupation orders within such a basic structure. W e  ourselves have 
not reached any provisional conclusions about the individual reform, 
upon which we would wslrome views, as w e l l  as on the structure 
outlined below. 

(i) The orders available 

6.48 The court might have power t o  make one or  more of the 
following orders, in substance the saw as those which may currently 
be made in the higher ccnuts:87 

(a) p h i b i t i n g  one party f m  molesting the other; 

(b) prohibiting one Paay f m  molesting a child; 

(C) requiring one party to leave the haE; 

(d) p h i b i t i n g  one party f m  entering o r  re-entering the hame, 
or part of the h, or a defined axes i n  which the haw is 
included; 

(e) requiring one party to allow the other to enter and revain 
inthehaw; 

87. In proceedings under the 1976 or 1983 Acts  or  ami1laz-y to divorce 
or other family prcceedm * gs. 
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( f )  regulating the occupation of the hcme by either or both of 
the parties. 

6.49 The following ancillary might also be pmided: 

(a) to grant one party the possession or use of scane or a l l  of 
the furnishings and other contents of the haw; 

(b) to make conditions and exceptions ( f o r  example, a s  t o  
visit ing the  chil- or collecting clothing or pennitting 
children to enter the haw with the applicant) ; 

(c) to impose on either party obligations as to the repair and 
maintenam=e of the haw or the discharge of outgoings i n  
respect of it; 

(d) to omkr the party occuating the haw to make periodical 
paynwts to the other in respect of that occupation; this' 
might be restricted to cases where the party Occupying did 
soothemss * than by virtue of a legal or beneficial right 
to do so or extended to cases where both parties w=J?= so 
entitled. 

(ii) Riqhm of occupa tion 

6.50 The present s ta tutory rights of spouses t o  occupy the  
matrbmial home would m . 8 8  Where only one spouse is legally 
entitled to the home it would be necessary to preserve the court's 
per  to bring to an end the rights of occupation of the mn-entitled 
s p ~ u s e . ~ ~  This is principally to deal with the deadlocks which can 

88. See para. 2.5 above. 

89. Matrimonial IIanes Act 1983, s . l (2) (a ) .  
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result f m  the registration of occupation rights to protect against 
dispsi t ions to third parties. The spouse's r ight  to register such 
rights muld also remain as it is at present. 

6.51 Where a person who is not a spouse and is not legally ent i t led 
to t i ~  i~m290 obtains an order allowing him or her to enter or  r e ~ i n  

-, the effect of such an orcher could be, as it is in Scotland, to 
grant short term occupation right9.91 These wcplld be equivalent to 
those of a spouse as against the other party. H~EWX, w e  would not 
suggest that they should be a chaxye upon the proprty i tsel f  and thus 
capable of being protected, whether by registration, or otherwise, 

against dispositions to third parties. 

(iii) Transfer of tenancies 

6.52 The pxer to transfer proteded, statutory, secwe and assured 
tmaxies frcm one spause to another (or €ran joint names to one of 
then)g2 on or after divorce would also d as it is at present. As 
prwiausly discus~ed,93 if there is to be pcmer to regulate rights of 
Occupation between certain non-spouses, there would &so be advantages 
for a l l  concerned in giving similar powxs to transfer the tenancy 
i tself .  

go- For the persons who might be entitled to apply for the orders 

gl. See para. 6.5 abwe. 

g2. M a t r h n i a l  Rmes Act 1983, s.7 and sched.1; see para. 2.5 abwe. 

93. A t  para. 6.6 above. 

pmposed i n  para. 6.48 see para. 6.56 below. 
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(iv) Effect on third party rights 

6.53 The above suggestions m l d  e f f ec t  only mimr changes i n  the 

present posi t ion of th i rd  pa r t i e s  such as pr ior  mortgagees o r  

landlords, purchasers and subsequent mortgagees. Where spouses are 
concerfed, their position would d exactly as  it is a t  present. A 

power to  regula te  occupation r i g h t s  between jo in t ly  e n t i t l e d  
non-spouses WDUld place the l d o r d  or prior mortgagee i n  no mrse 

position than he is a t  present, &cause both would m i n  liable for 
the rent o r  mortgage instalments. A power t o  grant short-term 
occllpation rights to a non-entitled non-spouse is in effect already 
available by virtue of the House of Lords' decision i n  v. 

Johnsong4 and these proposals wuld sinply spell  out the consequences 
of that. The landlord or  prior mrtgagee would be in  no mrse, but 
also IX) better, position than i f  the original occupant had mined i n  
sole occupation. In particular, i f  the original occupant had no 
security of tenure it would always be open to the laridlord to bring 
th? tenancy or licence to an end. A p e r  to transfer protected, 

statutory,  secure or  assured tenancies would, of course, be a 
considerable change, but the landlord would be entit led t o  mice his 
objections to such a transfer and might wlcane the court's pcmx to 
resolve the deadlock which can othena 'se arise where  the relationship 
be- tenants w i t h  security of tenure breaks It is not 

suggested that any new land charge be created, and so the position of 
prospective purchasers or  subsequent mrtgagees w i l l  be unaffected by 
these proposals. 

94. [1979] A.C. 264; para. 2.12 abme. 

95* See para. 4.9, 6.6 and 6.12 abwe. 
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(v) proceedings i n  which orders may be made 

6.54 I n  the sanr? way that the Children B i l l  pmides for the 
circumstances in which the courts' powers to make orders arise,96 it 
could be made clear that orders may be made: 

(a) on application (by a w o n  en t i t l ed  so to do) without any 
other proceedings being insti tuted; or 

(b) on application (by a person en t i t l ed  so to do) i n  the course 
of  any family procedings. 

It d d  be advantageous to def ine  "family proceedings" in the s m s  
way as they are defined in the Children ~ i l l . 9 7  This would enable a l l  
cases comerning the s e  family to be heard together. It w l d  also 
f ac i l i t a t e  the in txduct ion  of a CQrmrln jurisdictional schew enabling 
transfer of cases w i t h i n  the systan along the smne lines as that 
intended to W1-t the children ~ i 1 1 . 9 8  

6.55 The Children B i l l  also pmides fo r  mst orders to be made of  
the court's m m t i o n  as well as on application,99 but that may be 
thougfit less appmpria& to ozrters regulating the l ives of adults than 

96. clause 9(1)  and ( 2 ) .  

g7. Defined i n  clause 7(3)  and ( 4 )  as any proceedings under the 
inherent jurisdiction of the High court i n  r e l a t ion  to children or 
under Parts I, I1 and N of the B i l l  i t s e l f ,  the Matrimmial 
Causes hct 1973, the -tic Violence and Matrhnial Proceedings 
Act 1976, the Adoption A c t  1976, the Domestic P r c c d n g s  and 
Magistrates' Courts A c t  1978, ss.1 and 9 of the Matrimonial Hanes 
Act 1923, and Part I11 of the M a t r h n i a l  and Family proceedings 
Act 1984. 

g8. Under clause 82. 

99. Clause 9( 1) (b). 
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it is for orders relating to children where the court may have to make 
imnediate provision for their care or upbringing and has traditionally 
not been restricted to  the orders sought by the parties t o  the 
case. 100. 

(vi) prfult parties 

6.56 The present systm pmvic@j essentially for renedies bebeen 
t m  adults who are related in a defined way. It is necessary to 
prescribe not only who my be an applicant hut also who my be a 
respondent. &mdies might be made available be-: 

(a) spouses; i.e. a man and wunan who are married to one 
another; 

(c) cohabitants; i.e. a man and wman who are living with each 
other as husband and wife in the same hausehold; 

(d) folmer cohabitants; and possibly 

(e) parents or others having parental responsibility for a child 

w i t h i n  the mzsming of the Children B i l l ;  i.e. any guardian, 
and any other person with the benefit of a residence order 

under the Bi l l . lO1 

loo. See e.g. E. (S.A.)(A Minor)(Wardship) [1984] 1 W.L.R. 156, 
(H.L. ) . 

101. clauses ~ ( 5 )  ~ ( 2 ) ;  local authorities w i l l  also acquire 
parental responsibility for children under care orders, clause 
28( 3). 
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6.57 A l l  these categories wuld be able to apply for protection 
against mlestation (orders (a) and (b) ) . Spuses would be able to 
apply for all  orders. Otherwise, entitlanent to apply for ouster and 
other occupation related d e s  might be l i m i t e d  by reference to his 
or her entitlement to  o c q y  the prenises under tk general law. 
Thus : 

(a) a person with a legal, beneficial o r  statutory right to 
ozcupy d d  always apply, whether or not the other person 
was so entitled; but 

(b) a person with no legal, or  beneficial or statutory right to 
occupy could only a R l y  w i t h i n  a cer ta in  period of the 
divorce or ending of the relationship (and, as we shall see 
in the next paragraph, only for shrt tenn re l ief) ;  and 

( c )  a parent with ID such right could not apply at all (because 
the premises would never have been the family hcme). 

The period prescribed i n  (b) might be until  the detmmma * tion of any 
awlication for  a transfer of propety or transfer of teMncy order or 
the q i r y  of a fixed period, which could be related to the potential 
duration of 0nde.m in such cases. 

(vii) Duration of orders 

6.58 All orders wculd be capable of being male  for a specified 
period (or u n t i l  a specified event) or until further order. -, 
orders relating to occupation mck for the benefit of a person w i t h  m 
legal, beneficial or statutory right to occupy might be limited in 
duration, perhaps on the Scottish mXlello2 to three mnths i n  the 
f i r s t  instance w i t h  renewal thereafter for periods of up to  six mnths 
a t  a time, or perhaps mre limited, for example to one xenwal for up 

lo2. Matrimonial Hmes (Family Protection) (Scotland) A c t  1987, 
s.  18( 1). 

97 



to a further three mnths or to a total (h0wme.r marry orders =re 
involved) of s i x m n t h s .  

(viii) Children protected 

6.59 This could extend to any child wfio was the child of either 
party or living with either party. As already indicated, parties 
could include people with the benefit of a residerace order under the 
Children Bill. 'Ib go further would be to al low unrelated adults to 
interfere in the lives of children by applying for orders about then 

witbut having any responsibility for their upbringing or caplying 
with the qualifications and safeguards in the Children Bi11.103 
IXwaer, a possible schenre for local authorities to apply to pmtect 
children by means of such orders is discussed in Appendix A. 

(ix) Criteria for orders 

6.60 All orders would be discretionary and the generally applicable 
criterion would be, as it is at present, what is fair, just and 
reasonable in all the circumstances of the case. The relevant 
considerations in exercising that discretion might be nndified in the 
light of the earlier discus~i0n~,104 perhaps as follows. 

6.61 In relation to molestation orders, the court might be 
pexmitted to make such order as in all the circurcStances is fair, just 
a d  reasonable in the interests of the health, safety or ~11-being of 
the Wlicant or child concerned. 

~~~ 

103- see clause 9(4)-(9). 

lo4- See paras. 6.24-6.34, also para. 3.8 et seq. 
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6.62 In relation to occupation orders, the court might be directed 

t o  apply the "balance of hardship" test, by making such order as i n  
all the circumstances is fair, just and reasonable, i n  the light of: 

(a) whether the parties can reasonably be q t e d  to l i v e  or 
continue to live under the same roof; 

(b) the parties' respective needs and  resource^, i n  particular 
the hardship caused to each party i f  the order is made or 
not made; and 

(c) the we l fa re  of any chi ld  concerned, which should be 
considezed both in its own right and in relation to factors 

(a) and (b) -* 

6 .63  This fonrarlation of the child's welfare is suggested i n  order 
to indicate to the court its relevance to each of the other factors. 
It would not be p r m u n t ,  i n  the sense that i t - W d  p m a i l  no 
rna t te r  how reasoMble it was to expcxt the parties to stay i n  the s a m  

house or how great the hardship involved, but i f  brought intm acccunt 
at each stage of the process, it hvuld achieve a greater impoaancee 
than it has at  present under the Matrimonial. Hcrnes Act.  This might 
also give a clearer indication of its relative wight than would 

referring to it as the " f i r s t "  consideration.1o5 It d d  also be 
possible to strengthen these criteria with a rquimwnt that, i f  
violence (or ~ 3 m e  form of it) were shown, greater weight shovld be 
given to the protection of the victim (whether applicant or child). 

6.64 

order, prwided: 
The court might be enabled to attach a pmer of arrest to  any 

See p a .  6.32 above. 
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(a) that the respndent had i n  fact caused actual bodily harm to 
the victim (wfiether applicant or child); and 

(b) that the order specified exactly which breaches of the order 
would give rise to the pzmer of arrest; 

unless in all the circlmstances it appears that the applicant or child 
w i l l  be adequately protected withcut it. 

6.65 After arrest, any court could have pmer to d the person 
arrested, either i n  custocty or on bail, pending pmceed~ 'ngs for 
cannittal or  breach. 

6.66 The courts might be given pzmer to make orders ex parte where 
there is imninent danger of actual bodily harm to the applicant or 
child i f  the order is mt  made * tely, or where every effort has 
been m d e  to effect service and there is reason to believe that the 
respondent is evading it. 

(xii) Magistrates'courts 

6.67 

such a stmctme in a runnber of ways: 
It would be possible to limit the pars of magistrates w i t h i n  

(a) by l*ting the adult parties involved, for example t o  
mmi& caples; 

(b) by limiting the orders available, for example excluding 
wider fonns of anti-molestation or transfer of tenancy 
0YXkK-S; 
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(c) by limiting the grounds, for  example to cases of actual or 
threatened violerrce. 

The only essent ia l  limitation, hmever, might be to require then to 
transfer the case ( w e m  this to be possible under the new schene) or 
to refuse jurisdiction, i f  a dispte arose as to whether or mt either 
party had a legal, beneficial or statutory r ight  to C C C U ~ ~  the W. 

6.68 Although he have canvassed mny individual reforms and two 
averall approaches to reform, w are conscious of the view of at least 
one ccnmntator106 that the l a w  already pmvides adequate renedies in  
this field, and of others t h a t  "where the legal system real ly  f a i l s  is 
i n  the application, operation and in t e rp re t a t ion  of  l e g i s l a t i v e  
pravisi0n~.*107  he object of the refonns discussed here is not to 
make flmhmntal change in the existing system. It is, f i r s t ,  to 
propose amenctnents which might assist i n  inproving the application, 

operation and intapxetation of the present procedure, and secodly, 
t o  remove t h e  gaps, anomalies and inconsis tencies  between the 
different pruvisions. Ws s m d  howwer welcaw views upon whether 

there is a med to effect real imprwements i n  p r a c t i e ,  and i f  so b w  
far this can be done thnugh law refonts of the sort discussed here, 
as well as on the possible refornrs thetrselves.108 

lo6* S. eat, "Domestic violeme arrd the law: the 1976 Act and its 

107. smith, op. cit., p.34. 

108. A checklist of the particular questions raised i n  the f i r s t  part 

aftennath" in N. Johnson (ed.) Maxital Violence (1985). 

of Part VI appears as Appendur ' B. 
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1. Present private l aw lfmedies offer only indirect protection 
against child abuse, as orders may only be obtained by one adult 
against another, and indeed only certan . categories of adults, who may 
not include every h r  of the child's household. Further, the 
criteria do not give priority to the need to protect the child frun 
hann. Wing the passage of the Children B i l l  though Parlimnent, 
considerable s u p &  was  given to the possibility of ousting an abuser 
or suspected akuser fran the haw instead of having to rame the 
chi1d.l In practice, this possibility would only be an effective 
protection against child abuse i n  a relatively 4 1  proportion of 
cases.2 The abuse must be of a kind for which only one of the adults 
(usually a father or stepfather) i n  the household is responsible. 
There must be another adult (usually the mother) who is able to look 
after the child properly and also willing t o  co-operate in the 
exclusion of the other. Further, there wnrld not be the same need for 
a remedy of this sort i n  cases which w e r e  not serious enough to 
warrant the renrnral of the child from hane. Several methods of 
pmviding an ouster powx in such cases could be envisaged but none is 
without difficulty.  The discussion which follows assumes the 
enactment and implementation of the Children B i l l  now before 
Parliamnt . 

1. O f f i c i a l  Report (H.C.), Standing Camittee B, 25 May 1989, cols. 
325-329. 

2. Child abuse covers all types of neglect or ill-txea*nt, physical, 
sexual or mtional, but the possibility of ousting the suspected 
abuser is probably mst relevant i n  cases of sexual abuse or 
serious "one-off" ixidents of violence. 
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(i) Hearing care and private law p- ' gs together 

2. one possibility m l d  be to consolidate the local authority's 
application for  a care, supervision or ensrgency protection 0-,3 

w i t h  the mother's application for ouster or protection against 
violence or molestation, thus permitting the court to choose hewn 
them. The Children B i l l  goes sane way tmxds providing for this, in 
that applications for care and supenrision orders m y  be made i n  the 
course of any family proceedings, including those  under t h e  
Matrimonial Homes Act 1983, Domestic Violence and Matrimonial 
hroceedings Act 1976 and Damestic proceedings and Magistrates' courts 
Act 1978.4 It does not, hawer, provide for the reverse situation, 
i n  which applications under those provisions m y  be made in the ccplrse 
of care p m x e d i r q  . This would no doubt be helpful, but it m l d  not 
provide the court w i t h  any alternative or additional pmers where an 
emergency protection order was sought, and would continue to place the 

burden of seeking the order upon the parent who to retain the 

child. 

(ii) Allowing local authority applications for private l aw ranedies 

3. A further possibility might tb refore  be to allow local 
authorities to apply for the private l a w  renedies discussed in the 

working paper. This should preslrmably be limited to cases where there 
is a risk of harm to the child, as this is the general criterion under 
which local authorities have pier to initiate ccanpi~sory intemention 
in family l ife.5 It might also be desirable to l i m i t  the pxer to 
cases where  t h e  p a r e n t  l o o k i n g  a f t e r  t h e  c h i l d  e i t h e r  

3. Under clauses 28(1) and 38(1). 

4 -  See clauses 28(4) and 7(3) and ( 4 ) .  

S. Incorporated in the criteria for care and supervision orders 
(clause 28(2 ) ) ;  energency pmtection orders (clause 38(1));  and 
granting leave to a local authority to invoke the waniship or other 
inherent jurisdiction of the c& (clause 8 4 ( 4 ) ) .  
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requested or a t  least consented to the application. Without her 
cooperation, the order is unlikely to provide any protection for the 
child. Rurther, unless the existing cr i ter ia  are revised to give 
greater weight t o  the protection of the chi ld  from abuse, the  
authority m y  find that an ouster order is mre difficult to obtain 
than a care order. In practice, therefore, the authority muld 
probably wish to bring care proceedings at the same time, so that 
alternative methods of protecting the child w e r e  available i f  ouster 

or non-mlestation ranedies prwed inadequate. 

(iii) Accepting undertalungs * in-protect ion cases 
\ 

4.  

amendments w e r e  mwed to p e r m i t  the court, instead of making an 
toleave 

the h m  or sever contact with the child.6 There are obvious 
attractions i n  providing for the ccurt to accept the offer of a 
sblution which w i l l  allav the child to reMin udktwbd i n t h e h a r r e  

bring the passage of the children B i l l  through Parliarment, 

mzspncy protection order, to accept a voluntary undeaakrng * 

for a relatively short period while further invests 'gations are made. 
fIowver, applications for emergency pr0teCt.l 'on orders w i l l  geneJdly 
be made ex parte, and the prcceedings would therefore have to be 
a d j d  in order to arrange for the people mrcerned to attend. 
This would be dangerous for the child i f  it was a genuine anergerrcy 
when? the gmunds for making an energency protection order agpxxed 
sat isf ied a t  the i n i t i a l  hearing. Further, enforcement of an 
undertaking is slow and a t  present RD per  of arrest can be attached. 
If, as was the case with the mxdmnts discussed in Parliamnt, no 

been accepted, then the child might not be properly protected. I f ,  on 
the other hand, such an undertaking w e r e  to be con33ined with an 

emrcp-q pmtection order, little advantage w l d  be gained over the 
existing provisions in the B i l l .  These ahsady insist that the child 
mt not be retwed or kept away frcan hanx! under the order i f  it is 

mzspncy pm=ion order could be made orce such an u&w3&mg - h a d  
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safe for him to r e t u m . 7   he applicant for an aneqency protection 
order can therefore accept a voluntary u x k t d u n  . g to leave and return 
the child once it has been honoured. Further, the parent looking 
after the child at hame w i l l  have l i t t le  incentive t o  report a breach 
of the udert&m ' g if  the only real sanction is the instant remval of 
the child. 

( iv)  Ouster and nonmolestation-orders in care, etc. proceedings 

5. Same of these disadvantages could be avoided by giving the 
court, inprceedln . gs for emergency protection, care or  supervision 
orders under the  B i l l ,  power t o  order a member of the chi ld ' s  
household to  leave, together if need be w i t h  orders restraining 
contact or mlestation. The criteria and effects could be directly 
related to t k  criteria and effects q l i c a b l e  at the stage which the 
care proceedings had reached. 

6. Thus, for  example, the main ground f s r  an energency protection 
order is that there is reasonable cause to believe that the child is 
likely to suffer significant hann i f  mt retDved or kept ;may from 
home.8 The additional ground for ouster in such cases could be 
reasonable cause to believe that hann w i l l  not occur pmvided that the 
person coracerned is excluded from the hane. hrergency -ion 
orders last for up to eight days, but may be exteraded for up to seven 
days mre where care proceedings a m  under contemplation but the 
applicant is not yet ready to proceed.9 For such a short period, no 
further criteria may be needed. 

7-  Clause 36(7). 

8- Clause 36(l)(a) .  

9 .  Clause 37(1)-(6). 
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I. I f  care proceedings are brought, interim care or supervision 

orders may be made i f  there are reasonable grounds for believing that 
the minimum conditions for the order exist, i.e. (a) that the child is 
suffering or  is likely to suffer significant hann and (b) that this is 
because he i s  not receiving, or likely t o  receive a reasonable 
standard of parental care or he is bey~nd prental  contml.10 once 
again, the additional criterion for ouster at the interim stage might 
therefore be that there are reasonable grounds for believing t h a t  the 
child w i l l  not suffer significant harm i f  the person concerned is 
excluded from the h n e .  Interim orders are of limited duration, so 

t h a t  again it may be unnecessary to provide further criteria, given 
that the order w i l l  in any event be discretionary. 

8. The Children B i l l  also provides that where a court d e e u  
any question with respect to the upbringing (including the care) of a 
child, the child's welfare shall be the paramount consideration.11 
Unless this principle is also amlied to the question of ouster in 
these short tem cases,* court w i l l  not in effect be able to choose 
which solution w i l l  be best for the child. Even i f  it were plain that 
the child would be much better off a t  harre, the court would have to 
balance this against the interests of the adults concemed. On thtk 

other hand, the hardship to the adult co11cemed (against wkcm nothing 
might yet  have been proved) m l d  be considerable. This wxld be 
mitigated i f  local autbr i tes  had per, as part of the services 
provided to prevent child abuse12 to offer him accumdation during 

t h i s  pericd. 

9 .  Should such an order be made along w i t h  an emergency 
protection or interim care order or as an alternative to it? The 

l o -  Clauses 33(2) and 26(2) .  

11. Clause l(1). 

1 2 -  * M e  2, para.4. 
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f o m r  Would allow the local authority to rem~ve the child a t  any time 
i f  there  w a s  a suspicion t h a t  the person ousted had returned. 
HokRver, unless provision w z e  made to the contrary, it m l d  also 
allow mal even i f  he did not return, which muld mean that  the 

family lost both ways. If mwval w x e  only to be p s s i b l e  for breach 
of the ouster order, then the  authority should in principle be 

required to show this, albeit i f  necessary ex parte, before taking 
action. It might be preferable, therefore, to prwide for ouster as 
an alternative to energency protection or interim care. Given that 
the criteria for  these had already keen proved, it would be relatively 
sinple to seek a variation should the need arise. In an interim care 
case, a t  least, the ouster order could also be cambined with an 
interim supervision order, which a d  give the authority access to 

&tor the position. 

10. If the courts had power to  make such orders, they would also 

way tha t  they do a t  present. The attractions of these orders as an 
alternative to rernaring the child w l d  be greatly increased i f  a 
power of -t could be attached. A t  present, of arrest 
caruaot be attached to  ~ r t a l c i n q s  at all, or  to orders unless harm 
has actually been proved. It  warld be a considerable innovation to 
a l l o w  either, Cut might be thought justifiable in the shoc term i f  it 
warld hxease confidence in a rereCty which is designed to protect a 
child fmm the t r a m  and stigma of a sudden remwal fmn his h, 
family and friends. 

be able to make then by consent, or accept wderbhq * ‘ s S t h e s a I E  

11. Such measures may be contenplated for short periods, but could 
they be justif ied as an alternative to a ful l  care order? It a d  
seen strange i f  the court were able to oust a suspected but not a 
prwen ahser. Hmever, if long tern ouster wre contemplated, the 
couzt Would presumably have t o  consider the respective prop& ami 
occupation rights of the adult parties and, in cases where the person 
ousted had rights of occupation, the b a l m  of hardship betmen than. 
Further, whereas interim protection might be granted against any 
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mgnber of the child's household, longer term renedies might have to 

depend upon the general law of property or  family relationships. If 
so, a t  this stage, it might be preferable to allow the private law 
renedies to be granted i n  the care proceedings rather than to continue 
to provide a separate schane. The solution is unlikely to camend 
i t s e l f  to the court i n  the long term unless it has the whole-hearted 
rmpport of the parent w i t h  whan the child is to renain. Indeed, 
w i t b u t  that wrt the effect, a t  least between married parties, 
d d  be akin to an imposed divorce or a t  least judicial  -ation. 
Such an interference i n  family l i f e  might be thought to be i n  b w h  
of ~IE ~urapean convention on ~ i g f i t s l 3  even i f  the overriding 
prpose wsxe the protedion of a child. 
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In  Pa r t  VI w= identified two broad categories for reform. The f i r s t  
raises quite specific Proposals relating to the persons protected, the 
scope and duration of IQnedies, criteria for orders, pxers of arrest 
and mxgemy proaedures. aEse proposals in tharrselves provide a 
necessary part of the context of the mm cunpreknsive reform set out 
in the d part of P a r t  VI. The questions below are designed to 
focus attention on the pr t icu lar  questions raised by the discussion 
inthef i rs tpar t0fPartVI.  

What ( i f  any) jmpxmments might be made in the 
statutory criteria w i t h  respect to: 
a) personal protection orders? 

[ p a s .  6.25-6.261 
Wter Orders? [para~. 6.25, 6.27-6.331 b) 

c) the regulation of occupation rights? 
m. 6.7, 6.25, 6.27-6.331 

Should statute define and i f  so in what way: 

a) the criteria for mn-mlestation orders? 
[para. 6.261 

b) mlestation i tself?  [para. 6.15-6.161 

Tb what extent s h l d  the court have powx to 
grant mlestation and occupation ranedies to: 
a) former spuses? [ F a .  6.21 
b) former cohabitants? [ F a .  6.31 

109 



Question4 

Should o c c u p a t i o n  r emed ies  g r a n t e d  t o  
non-entitled non-spouses have the same effect (as 
against the other party) as a spouse's rights of 
occupation under the Matrhnial Hanes A c t  19831 
[ F a .  6.41 

Question5 

Should there be per  to transfer tenancies w i t h  
statutory security of tenwe be-n cohabitant..? 
[para. 6.61 

Should there be power t o  determine property 
disputes betseen cohabitants under section 17 of 
the Married Warrren's Property Act 1882? 
[para. 6-91 

Question7 

Should there be power t o  regulate r ights  of 
occupation between parties w b  have obtained a 
joint tenancy on the basis of shared parental 
responsibility but who have never lived together 
as husband and wife? [para. 6.121 

Question8 

Sharld magistrates' courts be enabled to: 

a) 

b) prohibit mlestation? 

grant personal protection orders and exclusion 
orders to cohabitants? [paras. 6.8, 6.221 

[paras. 6.16, 6.33, 6.421 

occupation? [paras. 6.21-6.22, 6.341 
c )  r e g u l a t e ,  enforce or grant  r i g h t s  of 
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Should there be per i n  a l l  proceedings to: 
a) exclude the respndent f m  a specified area 

i n  which the haw is situated or fnan part 
only of the h? [Fa .  6.171 
make ancillary orders as to the discharge of 
rent, mrtgage ins tdmmts  o r  other outgoings? 

b) 

[ p a s .  6.5, 6.18-6-191 

Question 10 
Should there be a pmer i n  a l l  proceedings to make 
orders about the use of furniture? [ F a .  6.201 

Question 11 
Should guidelines on the duration of ouster orders 
be revised? [ F a .  6.231 

Question I2 
Should t h e r e  be a s t a t u t o r y  time l i m i t  for 
occupation orders granted  t o  non-ent i t  l ed  
non-spouses? [paras. 6.5, 6.241 

Question U 
Which c h i l d r e n  s h o u l d  b e  p r o t e c t e d  by 
non-nrolestation and personal protection orders? 
[ F a .  6.111 

S M d  standing to apply for mm-mlestation and 
ouster orders be extended to: 
a )  loca l  au thor i t ies  for  t h e  protection of 

children who are a t  r i sk  of abuse? 

[para 6.13 and Appendur . *I 
b) the  police, (or  o thers )  on the victim's 

behalf? [para 6.141 
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Are t h e  c r i t e r i a  f o r  powers o f  a r r e s t  
satisfactory? [para. 6.38-6.39 13 

Question 16 
Should the scope of orders to which .a pver of 
arrest may be attached be extended to: 
a) cover f o E  spouses and cohabitants? 

b) orders granted under the Matrimnial 

c) similar orders in a l l  family proceedings? 

[m 6.2-6.3, 6-37] 

A c t  

1983 Act? [para 6.361 

[para. 6.371 

Question 17 
Should the High court and county courts have 

to: 
a) renand a respondent who has been arrested 

under a puer of arrest either i n  custody or 
on bail? [paras. 6.40-6.411 

b) grant an afzest warrant for breach of the 
court's orders? [para. 6.421 

Should magistrates '  cour t s  be enabled to 
d o -  injunztions granted in the higher courts? 
[para. 6.431 

Should g u i d e l i n e s  on e x  p a r t e  o r d e r s  
be revised? [para. 6.441 

Questian 20 
Should magistrates' courts be enabled to grant 
expedited exclusion orders? [p. 6.451 
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