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PART I 

INTRODUCTION 

1.1 On 7 November 1988 the Lord Chancellor made a 
reference to the Commission in the following terms - 

“To review the law concerning the corroboration of 
evidence in criminal proceedings and to make 
recommendations. ‘I 

1.2 We think it important to make clear at the outset 
the ground that we cover in this reference and, thus, in 
this working paper. On occasion, the term “corroboration” 
is used loosely, as signifying simply evidence of any kind 
that may tend to support the testimony of any witness in any 
type of case. We are not concerned in this working paper 
with “corroboration“ of this kind, but with the law of 
corroboration in its “legal“ sense - that is, with the 
detailed rules relating to (i) the need for certain 
categories of testimony tendered for the prosecution to be 
corroborated; and (ii) the evidence that is and is not 
capable of meeting that requirement. Thus, the exercise 
does not extend to the rules of practice, the Turnbull 
guidelines,l which apply to cases where a court is called 
upon to evaluate identification evidence. This is because, 
although in some of those cases questions may arise 
concerning evidence which supports the testimony of a 
witness on an issue of identity, Turnbull does not provide 
for a corroboration requirement. 

1. [1977] QB 224 (CA); see para. 3 . 7  below. 
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respectively to the evidence of accomplices and to that of 
complainants in trials for sexual offences. Appendix B is a 
comparative study: it considers the law relating to 
corroboration in Canada, Australia, New Zealand, the United 
States and Scotland, and includes an account of proposals 
for reform that have been made in some of those 
jurisdictions. Appendix C contains an extract from the 
Report of the Home Office Advisory Group on Video Evidence. 

3 .  Published in December 1989. See paras. 3.13-3.14 below. 
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PART I1 

AN OUTLINE OF THE PRESENT L A W  

A.  THE CASES TO WHICH THE CORROBORATION RULES APPLY 

1. I n t r o d u c t i o n  

2 . 1  In  general ,  what ma t t e r s  i n  a n  Engl ish c r i m i n a l  
t r i a l  is t h e  q u a l i t y ,  r a t h e r  than t h e  q u a n t i t y ,  of evidence. 
Thus ,  on  t h e  one hand, t h e r e  i s  no r u l e  which p reven t s  a 
j u ry  from c o n v i c t i n g  on t h e  unsupported t e s t imony  of  a 
s i n g l e  prosecut ion wi tnes s ,  even i f  it is  c o n t r a d i c t e d  by 
seve ra l  witnesses  f o r  t h e  defence: and, on t h e  o t h e r  hand, 
the j u r y  need not b e l i e v e  a wi tnes s ' s  testimony, even i f  it 
i s  n o t  con t r ad ic t ed  by o t h e r  evidence and is  unshaken i n  
c r o s s - e x a m i n a t i o n .  " I f  [ a ]  w i t n e s s ,  f r o m  w a n t  o f  
i n t e l l i g e n c e ,  or from any o t h e r  cause,  i s  incompetent under 
t h e  r u l e s  of law, t h e  Court  w i l l  not  permit  him t o  t e s t i f y :  
but when t h e  evidence of  t h e  witness  i s  be fo re  t h e  j u r y ,  a l l  
ques t ions  of c r e d i b i l i t y  a r e  f o r  them, and f o r  them a l o n e . " 2  

- 

1. H e s t e r  [ 1 9 7 3 ]  A C  2 9 6 ,  3 1 5  (per L o r d  M o r r i s  o f  
Borth-y-Gest) . "The agreement of witnesses  on matters 
of  d e t a i l  is o f t e n  of  t h e  g r e a t e s t  s i g n i f i c a n c e ,  b u t ,  i f  
it w e r e  i n v a r i a b l y  r e q u i r e d ,  t h e  t e s t i m o n y  of  o n e  
honourable man cou ld  no t ,  a s  Napoleon observed, prove a 
s i n g l e  r a s c a l  g u i l t y ,  t hough  t h e  t e s t i m o n y  of  two 
r a s c a l s  could prove an honourable man g u i l t y " :  Cross on 
Evidence,  6 t h  ed. (1985) ,  p .  208 ( c i t i n g  Wigmore on 
Evidence , v o l .  I X ,  p.  256, n. 3 ) .  

2 .  Beck J, i n  Cal lahan v .  Shaw , 24  I a .  4 4 1 ,  4 4 4 ,  c i t e d  i n  
Wigmore on Evidence, v o l .  V I I ,  3rd ed (1940) ,  p. 261 ,  
p a r a .  2034(3).  (Emphasis added.) Wigmore s t a t e s ,  of t h e  
p r i n c i p l e  t h a t  t h e  testimony of a s i n g l e  wi tnes s  may 
l e g a l l y  s u f f i c e  as  evidence upon which t h e  j u r y  may 
found a v e r d i c t ,  t h a t  t h e  f a c t  t h a t  i n  Rngland t h e  
p r i n c i p l e  has r a r e l y  been mentioned does not  a f f e c t  i t s  
a c t u a l  acceptance: OP. c i t . ,  p. 259, pa ra .  2034, n. 2 .  

4 



2 . 2  There a r e ,  however, c e r t a i n  c a t e g o r i e s  of evidence 
t o  w h i c h ,  by way o f  e x c e p t i o n  t o  t h e  g e n e r a l  r u l e ,  
c o r r o b o r a t i o n  r u l e s  apply.  The r u l e s  o p e r a t e  on ly  i n  
f a v o u r  of the accused,  who can  always be a c q u i t t e d  on t h e  
s t r e n g t h  of uncorroborated evidence,  even where he bears  a 
burden of proof (whether pe r suas ive  or e v i d e n t i a l ) .  

2.3 I n  m o s t  c a s e s  t h e  q u e s t i o n  of c o r r o b o r a t i o n  i s  
gove rned  by common law r u l e s ,  under  which t h e r e  i s  no 
requirement of co r robora t ion .  I n  such cases  t h e  judge i s  
r e q u i r e d  t o  warn t h e  jury t h a t  it i s  dangerous t o  conv ic t  on 
t h e  uncorroborated evidence of c e r t a i n  c a t e g o r i e s  of witness  
and  t o  explain why; but he shou ld  then go on t o  d i r e c t  t h e  
j u r y  t h a t  i f ,  a f t e r  heeding t h e  warning, t hey  conclude t h a t  
t h e  witness i s  speaking t h e  t r u t h ,  they a r e  e n t i t l e d  t o  
c o n v i c t  .3 In t h i s  paper w e  are p r i n c i p a l l y  concerned with 
t h o s e  cases.  

2 . 4  I n  a few ins t ances ,  however, s t a t u t o r y  provis ions 
have amended t h e  general  r u l e ,  r e f e r r e d  to  i n  paragraph 2 . 1  
above, by r e q u i r i n g  t h e  presence of co r robora t ion  before  a 
conv ic t ion  can be  obtained. We b r i e f l y  r e f e r  t o  those  cases  
i n  t h e  next s e c t i o n .  

3. I n  Henry (1968) 53 C r  App R 150, 153-4 ( C A ) ,  Salmon LJ 
explained t h a t ,  a f t e r  g i v i n g  t h e  warning, t h e  judge - 

"should then  go on t o  t e l l  t h e  j u r y  t h a t ,  bear ing 
t h a t  warning w e l l  i n  mind, they have t o  look a t  t h e  
p a r t i c u l a r  f a c t s  of t h e  p a r t i c u l a r  case and i f ,  
having g iven  f u l l  weight t o  t h e  warning, t hey  come 
t o  t h e  conclusion t h a t  t h e  [wi tnes s ]  without any 
r e a l  doubt i s  speaking t h e  t r u t h ,  t h e n  t h e  f a c t  
t h a t  t h e r e  i s  no co r robora t ion  ma t t e r s  no t  a t  a l l ;  
they a r e  e n t i t l e d  t o  c o n v i c t . "  

5 



2. C a s e s  governed by s t a t u t e 4  

(a) Speeding 

2 .5  Under s e c t i o n  89 ( 2  ) of t h e  Road T r a f f i c  Regulation 
Act 1984, a person cannot  be convicted of speeding " s o l e l y  
on t h e  evidence of one witness t o  t h e  e f f e c t  t h a t ,  i n  t h e  
opinion of the  wi tness ,  t h e  person prosecuted was d r i v i n g  
the v e h i c l e  a t  a speed exceeding a s p e c i f i e d  l i m i t " . =  This 
provis ion  i s  aimed o n l y  a t  preventing a convict ion on t h e  
unaided opinion of a s i n g l e  witness as t o  t h e  speed a t  which 
the defendant  was d r i v i n g .  I t  does not  requi re  t h a t  t h e  
evidence of a witness  i n  a t r i a l  f o r  a speeding of fence  must 
always be corroborated: t h e r e  may be a convict ion on t h e  
evidence of one wi tness  i f  it amounts t o  something more than 
h i s  op in ion .6  Nor does t h e  subsect ion preclude a convic t ion  
where  t h e  e v i d e n c e  o f  a s i n g l e  w i t n e s s  i n c l u d e s  a n  

4 .  Formerly, under t h e  proviso t o  s .  38(1)  of t h e  Children 
and Young Persons A c t  1933 a c h i l d ' s  unsworn evidence 
f o r  t h e  p r o s e c u t i o n  r e q u i r e d  c o r r o b o r a t i o n :  and t h e  
p r o v i s o  w a s  construed as- precluding corroborat ion of a 
c h i l d ' s  unsworn ev idence  by t h e  unsworn ev idence  of 
a n o t h e r  ch i ld :  H e s t e r  [1973] AC 296 ,  303B. However, 
t h e  Criminal J u s t i c e  A c t  1988 (i) repealed t h e  proviso 
t o  s .  38(1) of t h e  1933 Act (except  as t o  t h e  evidence 
of a c h i l d  complainant i n  a sexual  o f f e n c e ) ,  and (ii) 
went on t o  provide t h a t  t h e  evidence of a c h i l d ,  whether 
sworn o r  unsworn, may be corroborated by t h e  unsworn 
evidence of another  ch i ld :  s .  3 4 ( 1 ) ,  ( 3 ) ,  s .  1 7 0 ( 2 ) ,  
Sch. 1 6 .  

S e c t .  8 8 ( 7 )  c o n t a i n s  a s i m i l a r  provis ion  r e l a t i n g  t o  
temporary minimum speed l i m i t s .  The requirement does 
n o t  e x t e n d  t o  o v e r a l l  s p e e d  l i m i t s  on motorways:  
s .  8 9 ( 3 ) .  

Thus, a po l ice  o f f i c e r ' s  evidence t h a t  he followed t h e  
accused i n  a p o l i c e  car and consul ted  i t s  speedometer 
mav s u f f i c e :  t h e  SDeedometer readina  i s  evidence of a 
f a c t ,  not of op in ion  (Nicholas v .  Penny [1950] 2 KB 
4 6 6 ) .  

6 



expression of opinion as part of his observations and 
conclusions. 7 

(b) Perjury 

2.6 Under section 13 of the Perjury Act 1911 a person 
cannot be convicted of perjury or certain related offences 
"solely upon the evidence of one witness as to the falsity 
of any statement alleged to be false". This provision is 
further considered below. 

(c) Procuration offences under the Sexual Offences Act 1956 

2.7 A person charged with procuring a woman by threats, 
intimidation, false pretences or false representations to 
have unlawful sexual intercourse; with administering drugs 
in order to obtain or facilitate such intercourse;1° with 
procuring a woman to become a prostitute;ll or with 
procuring a girl under the age of twenty-one to have 

7. The requirements are reviewed in Crossland v. DPP [1988] 
3 All ER 712, 716g-h, per Hutchison J. In that case, 
the prosecution evidence consisted of evidence given by 
a single police officer, who based his opinion as to the 
speed at which the defendant had been driving on a 
reconstruction of an incident (of which there were no 
witnesses) drawn from objectively determinable phenomena 
in the form of tyre burns, skid marks and damage to the 
defendant's vehicle. The Divisional Court held that s. 
89(2) did not preclude conviction, since the purpose of 
the subsection was to give protection to a defendant 
only against a single witness's unsupported visual 
impression of a vehicle's speed. 

8 .  Paras. 3.8-3.12 and 4.2. 

9. Sexual Offences Act 1956, s s .  2 and 3. 

10. Ibid., s. 4. 
11. Ibid., s. 22. 

7 



un lawfu l  i n t e r c o u r s e  anywhere i n  t h e  w o r l d , l 2 ’  c a n n o t  b e  
c o n v i c t e d  “on t h e  e v i d e n c e  of one w i t n e s s  on ly ,  u n l e s s  t h e  
w i t n e s s  i s  c o r r o b o r a t e d  i n  some m a t e r i a l  p a r t i c u l a r  by  
ev idence  i m p l i c a t i n g  t h e  accused” .  l3 

3. Cases i n  which a . c o r r o b o r a t i o n  warning  must be given 

(a) I n t r o d u c t i o n  

2.8 By c o n t r a s t  w i t h  s t a t u t o r y  c o r r o b o r a t i o n  
r equ i r emen t s ,  i n  cases under  t h i s  head a j u r y  may c o n v i c t  
d e s p i t e  t h e  absence  o f  c o r r o b o r a t i o n ,  p r o v i d e d  t h a t  t h e  
judge h a s  d u l y  warned them about  t h e  dange r  of do ing  ~ 0 . 1 4  

2 . 9  The judge  m u s t  warn t h e  j u r y  t h a t  it would be 
dangerous t o  conv ic t  on  t h e  uncor robora t ed  ev idence  o f  any 
wi tnes s  f a l l i n g  i n t o  o n e  of t h e  fo l lowing  c a t e g o r i e s  - 

(i)  t h e  compla inant  i n  a t r ia l  f o r  a s e x u a l  o f f e n c e  
( o t h e r  t h a n  p r o c u r i n g l s ) ;  o r  

(ii) an  accomplice.  

The l i s t  of c a t e g o r i e s  where a c o r r o b o r a t i o n  warn ing  is 
r e q u i r e d  i s  c losed .16  

1 2 .  

13. 

1 4 .  

15. 

1 6 .  

Ibid., s .  23. 

S u b s e c t .  ( 2 )  of e a c h  s e c t i o n .  A s i m i l a r  r u l e  a p p l i e s  t o  
an a t t e m p t  t o  commit any of t h e s e  o f f ences :  Cr imina l  
A t t e m p t s  A c t  1981, s .  2 ( 1 )  and ( 2 ) ( g ) .  

e .g . ,  B a s k e r v i l l e  [1916]  2 KB 658, 664; Henry (1968)  53 
C r  A p p  R 150, 153-4. 

P r o c u r a t i o n  o f f e n c e s  a r e  s u b j e c t  t o  a s t a t u t o r y  
r equ i r emen t :  see para. 2 . 7  above. 

Spence r  [1987] AC 128 ,  1 4 2 H .  The re  are, however, a 
number of o t h e r  s i t u a t i o n s  i n  which t h e  judge may be 
r e q u i r e d  t o  warn t h e  j u r y  of a s p e c i a l  need for c a u t i o n  
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Ib) Sexual offences 

2.10 The need for a corroboration warning applies only 
to the complainant's evidence (and not, for example, to that 
of an eye-witness of the offence), but the age or sex of the 
complainant is immaterial. The requirement is peremptory; 
and the judge must explain to the jury why it is dangerous 
to convict in the absence of corr0boration.1~ Since this 
must automatically be done in every case, irrespective of 
the actual nature of the evidence or of the witness, there 
has been a tendency for standard forms of explanation to be 
adopted. Until recently, the reason given for the warning 
in trials for sexual offences against a female was commonly 
based upon the alleged characteristics of women and girls in 
general. In HenryI18 for example, Salmon LJ stated that the 
trial judge should point out, in effect, that 

"human experience has shown that in these courts 
girls and women do sometimes tell an entirely false 
story which is very easy to fabricate, but 
extremely difficult to refute. Such stories are 
fabricated for all sorts of reasons, which I need 
not now enumerate, and sometimes for no reason at 
all " . 

In recent years, it appears that a general form of direction 
is often used which does not distinguish between male and 

16. Continued 
in relation to the evidence of a particular witness: 
see paras. 2.33-2.37 below, Formerly, a corroboration 
warning was necessary in relation to the sworn evidence 
of a child, but (except as to the evidence of a child 
complainant in a trial for a sexual offence) the 
requirement was abolished by the Criminal Justice Act 
1988, s .  34. 

17. See para. 2 .28  below. 

18. (1968) 5 3  Cr App R 150, 153 
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female complainants. l9 However, in cases where the 
complainant is female, the judge may think it helpful to the 
jury to particularise by referring to the alleged 
characteristics of female complainants. 2o 

2.11 Until recently, the corroboration warning had to be 
given in cases falling into one of the two categories 
referred to in paragraph 2.9 above, even if the evidence 
related only to the identification of the accused. However, 
the Court of Appeal held in 198821 that the guidelines laid 
down in 1977 in Turnbull,22 which are less stringent than 
the rules relating to corr~boration,~~ are to be applied to 
sexual, as well as to other, offences. Accordingly, the 

19. In, e.g., Willoughby (1988) 88 Cr App R 91, 93, the 
trial judge directed the jury that - 

“The wisdom of the ages in the courts [has] shown 
that there are very great difficulties and dangers 
in regard to sexual crime. The reason is this, 
that almost invariably there are only two persons 
involved, no direct witnesses, and complainants can 
give false o r  merely mistaken evidence for 
different reasons. Sometimes they can deliberately 
invent an occasion, on others they may shield 
somebody they do not wish to be found a culprit, 
they may exaggerate or fantasise and it is not 
always easy for the defendant to prove, as it were, 
a negative. ‘I 

Neither the accused nor the Court criticised this 
passage on appeal. 

20. As, e.g., in the case referred to in the passage cited 

21. Chance [1988] QB 932. 

22. [1977] QB 224 (CA); for the guidelines, see para. 3.7 

23. Thus, e.g., although the Turnbull guidelines require the 
judge to warn the jury of the special need to exercise 
caution before convicting, he need not go so far as to 
direct them, either in terms or in effect, that it would 
be dangerous so to convict. 

in para. 4.36 below. 

below. 
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rules as to corroboration in sexual cases do not normally 
apply now in relation to identification evidence. The court 
explained - 

"There may no doubt be occasions when the sexual 
nature of the offence casts some doubts upon the 
complainant's identification evidence or adds to it 
a further peril, but in our judgment that 
possibility does not require judges on every 
occasion to give the usual [corroboration] warning. 
In the ordinary way a full Turnbull direction is 
sufficient, despite the sexual nature of the case. 
In the rare case where the sexual nature of the 
case may have affected the complainant's 
identification or where the judge in his 
discretion thinks it advisable, the Turnbull 
direction should be amplified to include a formal 
direction as to corroboration, tailored to the 
particular circumstances of the case. 

(c) Accomplices 

2.12 In 1954 Lord Simonds LC stated25 that (for the 
purpose of the law of corroboration) the term "accomplice" 

- signified 

(i a party to the offence, whether as principal or 
as accessory;26 or 

24. Chance [1988] QB 932, 943. In our view this decision is 
of considerable significance in the present context: 
see para. 4.6 below. 

2 5 .  Davies [1954] AC 378, 400. 

26. Accomplices within this category, and possibly those 
within category (ii), cannot corroborate each other; see 
para. 2.22 below. Lord Simonds specifically included 
accessories after the fact (a category applicable only 
in felonies.) within this category of accomplice; [ 19541 
AC 378, 400. Sect. 1 of the Criminal Law Act 1967 
abolished the distinction between felonies and 
misdemeanours, and provided that the former law relating 
t,o m i s d e m e a m o u r s  s h o u l d  p r e v a i l ,  t h e r e b y  
(consequentially) abolishing the law governing 
accessories after the fact. However, s .  4 of the Act 

11 



(ii) a receiver27 of stolen goods, when testifying at 
the trial of a person alleged to have stolen 
them; or 

(iii) a party to another offence committed by the 
accused of which evidence is admitted. 

2.13 However, if the accomplice's evidence wholly fails 
to incriminate the accused, a corroboration warning is not 
necessary for the accused's protection and need not be 
given. 28 

2.14 The corroboration rules do not extend to the 
evidence of a defendant that, though incriminating his 
co-defendant, is given on his own behalf: the rules apply 
only to testimony given by a prosecution witness. 29 

2 6 .  Continued 
introduced a new offence of impeding the apprehension or 
prosecution of a person who has committed an arrestable 
offence. We are not aware of any authority on whether a 
prosecution witness who has committed an offence under 
s. 4 is regarded for the purposes of the law relating to 
corroboration as an accomplice of the person whose 
apprehension or prosecution he has impeded. 

21. It is not clear whether a person who, otherwise than by 
receiving stolen goods, commits the offence of 
"handling" (with which the Theft Act 1968 replaced the 
offence of receiving) falls within this description. 

28. Peach [1974] Crim LR 245 (CA). In Royce-Bentley [1974] 
1 WLR 535, an accomplice gave evidence most, but not 
all, of which was favourable to the accused. In the 
absence of the jury, the trial judge consulted the 
accused's counsel, who agreed that a warning would not 
assist his client; and none was given. Approving that 
course, Lord Widgery CJ explained (at p. 539B) that a 
corroboration warning need not be given if the judge 
concluded that, on the whole, more harm would be done to 
the defence by giving it than by not doing so. 

29. Davies v. [1954] AC 378, 399 (per Lord Simonds); 
Bagley [1980] Crim LR 572; Loveridge (1982) 7 6  Cr App R 
125. However, a warnina of some kind must be aiven in 
respect of such evidence- see para. 2.34 below.- 
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B.  EVIDENCE CAPABLE OF CONSTITUTING CORROBORATION 

1. I n t r o d u c t i o n  

2 .15  I t  h a s  b e e n  j u d i c i a l l y  s t a t e d  o n  i n n u m e r a b l e  
occas ions  t h a t  t h e r e  i s  n o t h i n g  t e c h n i c a l  abou t  t h e  concept  
o f  c o r r o b o r a t i o n .  Lord Reid,  f o r  example, e x p l a i n e d  - 

“When i n  t h e  o r d i n a r y  a f f a i r s  o f  l i f e  o n e  i s  
d o u b t f u l  whether o r  n o t  t o  b e l i e v e  a p a r t i c u l a r  
s t a t e m e n t  one n a t u r a l l y  looks  t o  see whether  it 
f i t s  i n  w i t h  o t h e r  s t a t e m e n t s  o r  c i r c u m s t a n c e s  
r e l a t i n g  t o  t h e  p a r t i c u l a r  ma t t e r ;  t h e  b e t t e r  it 
f i t s  i n ,  t h e  more one  is  i n c l i n e d  t o  b e l i e v e  it. 
The doubted  s t a t emen t  i s  co r robora t ed  t o  a g r e a t e r  
o r  l e s se r  e x t e n t  b y  t h e  o t h e r  s t a t e m e n t s  o r  
c i r cums tances  wi th  which it f i t s  i n .  

2.16 I t  i s ,  however, f o r  t h e  judge t o  de t e rmine ,  as a 
m a t t e r  of l a w ,  whether a p a r t i c u l a r  i t e m  o f  ev idence  i s  
c a p a b l e  of p r o v i d i n g  c o r r o b o r a t i o n ;  and t h e  c o u r t s  have 
developed d e t a i l e d  r u l e s  t o  r e s o l v e  t h i s  q u e s t i o n .  31 The 
i s s u e  only  loses i t s  “ t e c h n i c a l ”  c h a r a c t e r  a t  a l a te r  s t a g e ,  
when ,  h a v i n g  d e t e r m i n e d  t h a t  t h e  i t e m  o f  e v i d e n c e  i n  
q u e s t i o n  i s  c a p a b l e  of be ing  c o r r o b o r a t i v e ,  t h e  judge t e l l s  
t h e  j u r y  what i s  meant by c o r r o b o r a t i o n  and i n v i t e s  them t o  
assess  t h a t  i t e m . 3 2  The  f a c t  t h a t  a p a r t i c u l a r  i t e m  

30 .  K i lbourne  [1973]  AC 729 ,  750F-G. A g a i n ,  i n  Hester 
[1973] AC 296, 325C, Lord Diplock s t a t e d  t h a t  t h e  word 
“conf i rmed“  , which w a s  “commoner i n  o r d i n a r y  usage  , 
meant t h e  s a m e  as “ c o r r o b o r a t e d “ .  

3 1  

32 

. .  The Advisory Group on V i d e o  Evidence, c h a i r e d  by H i s  
Honour Judge  P igo t  QC, t h e  Common S e r j e a n t  of London, 
observed a t  para. 5.22 o f  i t s  Report (December 1989) :  
“Whether a p a r t i c u l a r  p i e c e  of ev idence  is capab le  of 
provid ing  c o r r o b o r a t i o n  i s  ... o f t e n  a complex t e c h n i c a l  
ques t ion . “  For  t h e  Advisory  Group‘s recommendations, 
see pa ras .  3.13-3.14 b e l o w .  

The q u e s t i o n  whether ev idence  does fact c o n s t i t u t e  
c o r r o b o r a t i o n  i s  f o r  t h e  j u r y .  The r e s p e c t i v e  f u n c t i o n s  
of judge and  j u r y  a r e  c o n s i d e r e d  more f u l l y  a t  p a r a s .  
2.28-2.30 below. 
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confirms (in the ordinary sense of rendering more probable) 
a witness’s testimony does not, without more, suffice to 
render it capable of being corroborative; and, conversely, 
evidence that implicates the accused in a material 
particular may be capable of corroborating a witness‘s 
testimony even though it does not relate to any part of such 
testimony. 33 

2.17 At one time there was a view that the judge ought 
to direct the jury that, before considering the question of 
corroboration, they should assess the credibility of the 
witness whose testimony was subject to the corroboration 
requirement in isolation from other evidence; and that only 
if thus satisfied of his credibility, should the jury go on 
to examine corroborative evidence. 34 This view, that there 
is a two-stage process, has now been rejected.35 The 
correct approach is that, in determining whether the 
evidence requiring corroboration is credible, the jury 

33. “The corroborative evidence need not relate to the 
particular incident or incidents spoken to by the 
‘suspect‘ witness. For example, evidence of an 
accomplice that he heard the accused planning the 
robbery charged may be corroborated by forensic evidence 
linking the accused with the scene of the crime“: 
Archbold, 43rd ed. (1988), para. 16-6, citing Beck 
[1982] 1 WLR 461 (see n. 46, para. 2.20 below.) 

34. e.g., Olaleye (1986) 82 Cr App R 337, 340. This view 
was based on, among other judicial statements, that of 
Lord Morris of Borth-y-Gest in Hester 119731 AC 296, 
315F, that - 

“The essence of corroborative evidence is that one 
creditworthy witness confirms what another 
creditworthy witness has said. . . . The purpose of 
corroboration is not to give validity or  credence 
to evidence which is deficient or suspect or 
incredible but only to confirm and support that 
which as evidence is sufficient and satisfactory 
and credible . . . . ‘I 

35. Attorney-General of Hong Kong v. Wong Muk Ping [1987] AC 
501. 

14 



s h o u l d  t a k e  i n t o  a c c o u n t  t h e  p r e s e n c e  o r  a b s e n c e  o f  
c o r r o b o r a t i v e  ev idence  ( a s  w e l l  as ev idence  t h a t ,  though n o t  
c o r r o b o r a t i v e ,  goes  t o  c r e d i b i l i t y )  . 36 

2 .18  The r u l e s  governing t h e  ques t ion  whether  ev idence  
is capab le  of b e i n g  c o r r o b o r a t i v e  a r e  t h e  s a m e  f o r  c a s e s  i n  
wh ich  c o r r o b o r a t i o n  i s  r e q u i r e d  by s t a t u t e  as f o r  t h o s e  
cases sub jec t  t o  t h e  common law c o r r o b o r a t i o n  r ~ l e s . 3 ~  W e  

f i r s t  t u r n  t o  c o n s i d e r ,  t h e  t w o  c o n d i t i o n s  t h a t  ev idence  
m u s t  s a t i s f y  i n  o r d e r  t o  be  c a p a b l e  of a m o u n t i n g  t o  
c o r r o b o r a t i o n  - namely, t h a t  ( a s  w e l l  a s  be ing  a d m i s s i b l e  i n  
accordance  w i t h  t h e  genera l  l a w  of ev idence38)  it i s  ( a )  
independent  and ( b )  i m p l i c a t e s  t h e  accused i n  t h e  o f f e n c e  
cha rged  i n  a mater ia l  p a r t i c u l a r .  W e  t hen  go on t o  c o n s i d e r  
s p e c i f i c  a s p e c t s  o f  t h e  c o r r o b o r a t i o n  r u l e s .  

2 .  Cor robora t ive  ev idence  must be independent 

2 .19  A w i t n e s s  cannot c o r r o b o r a t e  h imse l f .  For  example, 
a d i a r y  used by .a w i tnes s  t o  r e f r e s h  h i s  memory i n  t h e  
w i t n e s s  box c a n n o t  c o r r o b o r a t e  h i s  t e s t i m o n y .  S i n c e  
c o r r o b o r a t i o n  m u s t  come f r o m  a n  i n d e p e n d e n t  s o u r c e ,  
e x t r a n e o u s  t o  t h e  supec t  w i t n e s s ,  ev idence  of a " r e c e n t  
compla in t "  made by t h e  a l l e g e d  v i c t i m  of a s e x u a l  o f f e n c e  is  
n o t  capable  o f  b e i n g  c o r r o b o r a t i v e  of h e r  tes t imony.39  This  
r u l e  ob ta ins  no twi ths t and ing  t h a t  bo th  t h e  making and t h e  

36 .  T u r n e r  ( 1 9 7 5 )  6 1  C r  A p p  R 6 7 ,  84  ( a p p r o v e d  i n  
Attorney-General of Hong Konq v .  Wong Muk P ing  [1987] AC 
501, 512B-E). 

3 7 .  B a s k e r v i l l e  119161 2 XB 658, 667. 

38 .  S c a r r o t t  [1978]  QB 1016, 1021. 

39 .  e . g . ,  C h r i s t i e  [1914] AC 545. This  p r i n c i p l e  has been 
j u s t i f i e d  on  t h e  ground t h a t  it would o t h e r w i s e  on ly  be  
necessary  f o r  t h e  compla inant  t o  " r e p e a t  h e r  s t o r y  some 
t w e n t y - f i v e  t i m e s  i n  o r d e r  t o  g e t  t w e n t y - f i v e  
c o r r o b o r a t i o n s  of it": Whitehead [1929] 1 KB 99, 102. 
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substance of a complaint are admissible, as "evidence of the 
consistency of the prosecutrix with the story told by her in 
the witness box and as being inconsistent with her consent 
to that of which she complains."40 There is a distinction 
between evidence of a "recent complaint" and that of the 
victim's distressed condition4I shortly after the alleged 
sexual offence. As a matter of law, the victim's distress 
may be capable of amounting to corroboration;42 but where 
(as is commonly the case) the distress accompanies the 
complaint "the jury should be told that they should attach 
little, if any, weight to that evidence because it is all 
part and parcel of the complaint". 43 

3 .  Corroborative evidence must implicate the accused 

2.20 Before the leading case, Baskerville, 44 there were 
two opposing views. The first was that corroboration 
consisted in independent evidence that verified any part of 
a witness's testimony; the other, which prevailed in 

40. Lillyman [1896] 2 QB 167, 170; Osborne [1905] 1 KB 551, 

41. As distinguished from evidence such as visible injuries 
or torn clothing, which is clearly capable of providing 
corroboration. 

42. Provided that the jury are satisfied that the distress 
was not feigned: Redpath (1962) 46 Cr App R 319. In 
that case a person saw the accused approach the victim, 
a child, on a lonely road and witnessed the child's 
distress after the accused had driven off. Since she 
was unaware that she was observed, the risk of 
concoction was minimal; and the witness's evidence was 
held, accordingly, to be capable of providing 
corroboration. 

559-561. 

43. Redpath (1962) 46 Cr App R 319, 322. See Wilson (1973) 
58 Cr App R 304. 

44. [1916] 2 KB 658 (CCA). 
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Baskerville, 45 was that , in addition, the corroborative 
evidence must implicate the accused in the commission of the 
of fen~e.~6 The distinction may be illustrated by the facts 
in Birkett.47 The accused was charged with sheep-stealing, 
and, after evidence of the theft, an accomplice repeated 
statements made by him to the police concerning the 
whereabouts of the sheep's skins. Another witness proved 
(a) that the skins were found where the accomplice said they 
would be discovered, and (b) that mutton corresponding to 
the carcases of the stolen sheep was found in the accused's 
house. On Lhe first view of the nature of the required 
corroboration, item ( a )  would have been sufficient to 
constitute corroboration. However, on the view that 
prevailed in Baskerville, item (a) was not corroboration. 
Item (b) sufficed for corroboration according to either 
view. 48 

2.21 To illustrate further: in one case49 the testimony 
of the complainant in a charge of rape was supported by 
medical evidence proving that someone had intercourse with 
her at about the time in question. This evidence was held 
not to suffice as corroboration, since it did not show that 
the accused was a party to the rape (or absence of consent). 

45. [1916] 2 KB 658, 667. 

4 6 .  However, the evidence that implicates the accused need 
not specifically confirm any part of the evidence of the 
witness whose evidence requires corroboration. In Beck 
[i982] 1 WLR 461, the Court of Appeal rejected a 
submission that if the witness whose evidence required 
corroboration said nothing to incriminate the accused on 
a particular aspect of the case, other evidence which 
implicated the accused in relation to that part of the 
case could not constitute corroboration. 

4 7 .  (1839) 8 Car & P 732, 1 7 3  ER 694. 

48. Cross on Evidence, 6th ed (1985), p. 219. 

49. James (1970) 55 Cr App R 299 (PC). 
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I n  a n o t h e r  c a s e , 5 0  where t h e  a c c u s e d  was c h a r g e d  w i t h  
a t tempt ing  t o  procure a g i r l  t o  become a p r o s t i t u t e l s 1  t h e  
complainant gave evidence t h a t  t h e  accused had committed 
another  offence,  wi th  which he w a s  no t  charged, as t o  which 
t h e r e  w a s  support ing evidence; but  t h e r e  was no support ing 
evidence i n  respec t  of  t h e  offence charged. The ( s t a t u t o r y )  
c o r r o b o r a t i o n  requi rement  was h e l d  n o t  t o  be  s a t i s f i e d  , 
s i n c e  t h e  ev idence  r e l i e d  on a s  c o r r o b o r a t i o n  d i d  n o t  
i m p l i c a t e  t h e  accused i n  t h e  offence charged.52 

4 .  A c c o m p l i c e s  cannot  cor robora te  one another  

2 .22  A c c o m p l i c e s  who a r e  p a r t i e s  t o  t h e  o f f e n c e  
charged53 a r e  i n c a p a b l e  of c o r r o b o r a t i n g  one a n o t h e r ; 5 4  
thus,  i f  A,  B and C are accomplices wi th in  t h i s  category,  
B's evidence a g a i n s t  C i s  not corroborated by anything t o  
which A deposes. By c o n t r a s t ,  however, where evidence of an 
a c c o m p l i c e  i s  s u p p o r t e d  by i n d e p e n d e n t  e v i d e n c e  of  an  
accomplice t o  another  offence which is  admissible  under t h e  
s i m i l a r  f a c t  p r i n c i p l e l s 5  t h a t  e v i d e n c e  i s  c a p a b l e  of  
providing cor robora t ion .  

50. Golds te in  ( 1 9 1 4 )  11 Cr App R 2 7 .  

51. Contrary t o  what is now t h e  Sexual Offences Act 1956, 
s .  2 2 ( 1 ) .  

52. The r e s u l t  would have been d i f f e r e n t  had evidence of t h e  
o t h e r  offence been admissible  under t h e  " s i m i l a r  f a c t "  
p r i n c i p l e :  see p a r a s .  2.25-2.26 below. 

53. i . e . ,  who f a l l  w i t h i n  t h e  f i rs t  or second c a t e g o r y  
r e f e r r e d  t o  a t  p a r a .  2 .12  above: Kilbourne 119731 AC 
7 2 9 ,  748G (per Lord Hailsham). 

54. e . g . ,  K i l b o u r n e  119731 AC 7 2 9 ,  747-748 (per Lord  
Hailsham of S t  Marylebone L C ) .  Lord Hailsham considered 
t h i s  o l d  r u l e  t o  b e  a n  a s p e c t  of  t h e  r u l e  t h a t  
c o r r o b o r a t i v e  e v i d e n c e  m u s t  be independent  from t h e  
evidence t h a t  it suppor ts .  

55. See p a r a s .  2.25-2.26 below. 
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5. Corroboration by the accused 

(a) General 

2.23 In some circumstances corroboration may be provided 
by the accused. Thus , an admissible extra- judicial 
confession will suffice, as will admissions made by him when 
giving evidence. 56 Again, deliberate lies, told in or out 
of court, may constitute corroboration, but only if the 
following conditions are satisfied - 

(1) The lie must relate to the offence in 
question; evidence merely proving him to be 
generally untruthful cannot constitute 
corroboration. 57 

56. The accused's silence when charged by a police officer 
is not normally capable of corroborating other evidence 
against him. In its Report, published in July 1989, a 
Home Office Working Group on the Right of Silence 
proposed that , in certain circumstances , inferences 
adverse to the accused may be drawn at his trial from 
his previous failure to answer questions or to mention a 
particular fact. However, the Working Group expressed 
the view (at para. 85) that the present law of 
corroboration was unsatisfactory, adding that the Law 
Commission was currently reviewing the topic and that 
its recommendations should be awaited before "any final 
decision is reached about the corroborative value of 
silence". The Group concluded (at para. 8 6 )  that, "even 
when aggregated with other evidence" , the previous 
failure of the accused to answer questions or to mention 
a particular fact should not be capable of amounting to 
corroboration. This Report also contains 
recommendations for advance disclosure of an accused's 
defence in the Crown Court: failure to disclose, or 
material departure at the 'trial from a disclosed 
defence, would entitle counsel and the judge to comment 
and the jury to draw inferences] but, again, would not 
be capable of amounting to corroboration (para. 110). 

57. In West (1983) 79 Cr App R 4 5 ,  the prosecution alleged 
that the accused assaulted the complainant in one room 
and then, some time afterwards, returned and raped her 
in another room. At the trial the accused at first 
denied, but later admitted, his presence at the scene of 
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The mot ive  f o r  t h e  l i e  must be r e a l i s a t i o n  of  
gu i ' l t  and  a f e a r  of t h e  t r u t h ;  i n  a p p r o p r i a t e  
cases " t h e  j u r y  shou ld  be  reminded ... t h a t  
p e o p l e  sometimes l i e  . .  . i n  a n  a t t e m p t  t o  
b o l s t e r  up a j u s t  c a u s e  or  o u t  of  shame or  o u t  
of a w i s h  t o  c o n c e a l  d i s g r a c e f u l  b e h a v i o u r  
f r o m  t h e i r  fami ly .  "58 

The a c c u s e d ' s  s t a t e m e n t  must be  shown t o  be  a 

l i e  by  e v i d e n c e  o t h e r  t h a n  t h a t  of t h e  w i t n e s s  
t o  be c o r r o b o r a t e d  - t h a t  i s ,  by admiss ion  o r  
by e v i d e n c e  from an  independent  s o u r c e .  59 

(bl S e c t i o n  6 2  o f  t h e  P o l i c e  and Cr imina l  Evidence A c t  

1984 

2.24 T h i s  s e c t i o n  p r o v i d e s  f o r  t h e  t a k i n g  o f  a n  
" i n t i m a t e  sample"60 from a person  i n  p o l i c e  d e t e n t i o n .  The 
power is, however, s u b j e c t  t o  c o n d i t i o n s ; 6 1  i n  p a r t i c u l a r ,  
it may n o t  be e x e r c i s e d  wi thou t  t h e  w r i t t e n  consen t  o f  t h a t  
pe r son .62  However, i f  a r e q u e s t  f o r  a n  i n t i m a t e  sample is  

57. Con t inued  
t h e  a s s a u l t .  I t  w a s  he ld  t h a t  s i n c e  h i s  l i e  might  have 
b e e n  t o l d  i n  r e l a t i o n  t o  t h e  a s s a u l t ,  i t  d i d  n o t  
c o n s t i t u t e  c o r r o b o r a t i o n  i n  r e s p e c t  of t h e  c h a r g e  of  
r a p e .  

58. Lucas  [1981] QB 720, 724F-G (Lord Lane C J ) .  

5 9 .  Lucas  [1981] QB 720. 

60 .  D e f i n e d  a s :  s amples  of  b lood ,  semen o r  o t h e r  t i s s u e  
f l u i d ,  u r i n e ,  s a l i v a ,  pubic h a i r ,  and swabs t a k e n  from 
body o r i f i c e s  : s .  6 5 .  

6 1 .  e . g . ,  a u t h o r i s a t i o n ,  which can  be  g i v e n  o n l y  on c e r t a i n  
g rounds ,  of a p o l i c e  o f f i c e r  w i t h  a t  l e a s t  t h e  r a n k  of  
s u p e r i n t e n d e n t  must be  g iven  f o r  t h e  sample t o  be t a k e n .  

6 2 .  I n  t h e  c a s e  o f  a p e r s o n  aged unde r  1 7  b u t  o v e r  1 4 ,  
c o n s e n t  must also be g iven  by h i s  p a r e n t  o r  gua rd ian ;  
and  i n  t h e  case o f  someone under  1 4 ,  o n l y  h i s  p a r e n t ' s  
or  g u a r d i a n ' s  c o n s e n t  is r e q u i r e d :  s .  65. 
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r e f u s e d  " w i t h o u t  good c a u s e " ,  t h e  j u r y  "may d r a w  s u c h  
i n f e r e n c e s  from t h e  r e f u s a l  a s  appea r  p rope r" ,  and ,  on t h e  
basis of  such i n f e r e n c e s ,  t h e  r e f u s a l  may be t r e a t e d  a s  
capable of amounting t o  c o r r o b o r a t i o n  of any o t h e r  ev idence  
a g a i n s t  t he  accused .  63  

6 .  The " s i m i l a r  f a c t "  p r i n c i p l e  

2 . 2 5  A s  a g e n e r a l  r u l e ,  e v i d e n c e  o f  t h e  a c c u s e d ' s  
m i s c o n d u c t  on a n  o c c a s i o n  o t h e r  t h a n  t h a t  which  i s  t h e  
s u b j e c t  of t h e  c h a r g e  is i n a d m i s s i b l e .  There are, however, 
e x c e p t i o n s .  One i s  t h a t  such e v i d e n c e  is admissible i f  t h e  
s i m i l a r i t y  betweeen such misconduct  and t h e  of f e n c e  charged  
goes beyond merely sugges t ing  t h a t  t h e  accused is t h e  k ind  
of pe r son  t o  commit t h e  o f f e n c e  cha rged ,  and i s  so s t r i k i n g  
as t o  po in t  s t r o n g l y  t o  t h e  c o n c l u s i o n  t h a t  t h e  accused  is 
g u i l t y  of t h e  i n s t a n t  charge .64  

2 .26  I f  i n d e p e n d e n t  e v i d e n c e  o f  m i s c o n d u c t  o n  a 
d i f f e r e n t  o c c a s i o n  i s  a d m i s s i b l e  under  t h e  s i m i l a r  f a c t  
p r i n c i p l e ,  it i s  i p s o  f a c t o  c a p a b l e  o f  c o n s t i t u t i n g  
c o r r o b o r a t i o n  i n  r e l a t i o n  t o  t h e  o f f ence  charged .65  The 

63 .  Sect. 6 2 ( 1 0 ) .  The s e c t i o n  a p p l i e s  t o  summary t r i a l s  and 

6 4 .  Proper examples of t h i s  p r i n c i p l e  a r e  "ex t r eme ly  rare": 
Wells [1989] C r i m  LR 67, 68. I t  is f o r  t h e  judge t o  
s ta te  what e v i d e n c e  may . i n  h i s  judgment be rega rded  a s  
s t r i k i n g l y  s imi l a r ,  and f o r  t h e  j u r y  t o  d e c i d e  whether 
t h e y  f i n d  t h a t  e v i d e n c e  so s t r i k i n g l y  s i m i l a r  as  t o  
e l i m i n a t e  c o i n c i d e n c e  and t h u s  be i n d i c a t i v e  of g u i l t :  
Maher, The Times, 19  October  1989. 

65. Kilbourne [1973]  AC 729, and  i n  p a r t i c u l a r  Lord Cross a t  
p .  760. Lanfo rd  v.  Genera l  f i ed ica l  Counci l  [1989] 3 WLR 
665 ( P C )  i s  a r e c e n t  i l l u s t r a t i o n .  I n  p r o c e e d i n g s  

' befo re  t h e  Genera l  Medical Council  (governed  by r u l e s  
l a r g e l y  i d e n t i c a l  w i t h  t h o s e  a p p l i e d  i n  a c r i m i n a l  
t r i a l ) ,  a m e d i c a l  p r a c t i t i o n e r  w a s  c h a r g e d  w i t h  
p r o f e s s i o n a l  misconduct i n  t h e  form of improper language 
and behaviour  i n  h i s  examina t ions  of t w o  female  p a t i e n t s  
o n  o c c a s i o n s  6 , d a y s  a p a r t .  On b o t h  o c c a s i o n s  t h e  

committal p roceed ings  as w e l l  as t r i a l s  on ind ic tmen t .  
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evidence of such other misconduct need not itself be 
corroborated. 66 ' 

7 .  Corroborative evidence may be cumulative 

2 . 2 1  It is not necessary for each item of evidence 
tendered as corroboration independently to implicate the 
accused, without regard to other corroborative ,evidence. 
For example, in a rape case in which the accused denies 
having had sexual intercourse with the complainant, it may 
be possible to prove (1) by medical evidence that the 
complainant had had sexual intercourse within an hour or so 

prior to the examination, (2) by other independent evidence 
that the defendant and no other man had been with her during 
that time, ( 3 )  that her underclothing was torn and that she 
had injuries to her private parts. In combination, these 
items are capable of providing corroboration of the 
complainant's evidence, although no item on its own would 
suffice. 67  

65. Continued 
accused's examination was accompanied by "heartily 
obscene and sexually suggestive" language, which was 
strikingly similar (though his behaviour was not). The 
evidence of one patient was, it was held, capable of 
corroborating the other's when (as in the instant case) 
the complainants gave independent evidence of separate 
visits and the circumstances excluded the possibility of 
a jointly fabricated account. 

66. In, e.g., Sanders (1961) 46 Cr App R 60, A's complaint 
of homosexual assault was supported by "similar fact" 
evidence from E, who claimed to have been similarly 
assaulted by the accused a few weeks before. The Courts 
Martial Appeal Court considered that a corroboration 
warning as to evidence was unnecessary. 

67.  Hills (1987) 86 Cr App R 26, 26. 
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C .  PROCEDURE 

1. Judge and j u r y  

2 . 2 8  The q u e s t i o n  whether p a r t i c u l a r  e v i d e n c e  is  c a p a b l e  
of  p rov id ing  c o r r o b o r a t i o n  i s  a q u e s t i o n  o f  law f o r  t h e  
judge ,68  and h e  must e x p l a i n  t o  t h e  j u r y  t h e  meaning of  
c o r r o b o r a t i o n ;  b u t  t h e  q u e s t i o n  whether e v i d e n c e  i s  i n  f a c t  
c o r r o b o r a t i v e  m u s t  b e  l e f t  t o  t h e  j u r y . 6 9  W h e r e  
c o r r o b o r a t i o n  is r e q u i r e d  by s t a t u t e ,  b u t  i s  p l a i n l y  n o t  
p r e s e n t ,  t h e  j u d g e  must d i r e c t  a n  a c q u i t t a l . 7 0  I n  t h e  cases 
a t  common l a w ,  where m e r e l y  a c o r r o b o r a t i o n  w a r n i n g  i s  
r e q u i r e d ,  t h e  p r o c e d u r e  i s  somewhat complex .  The j u d g e  
s h o u l d :  ( i )  warn  t h e  j u r y  t h a t  i t  would be  dangerous  t o  
c o n v i c t  w i thou t  c o r r o b o r a t i o n ,  and e x p l a i n  why; ( ii) d i r e c t  
t h e  j u r y  a s  t o  what e v i d e n c e  i s  and i s  n o t  c a p a b l e  o f  
p r o v i d i n g  it; 71 and ( i i i)  e x p l a i n  t h a t  i f  n e v e r t h e l e s s  , 
a f t e r  g iv ing  f u l l  weight t o  h i s  warning, t h e y  are s a t i s f i e d  
w i t h o u t  any d o u b t  t h a t  t h e  t e s t i m o n y  of t h e  w i t n e s s  who gave 
t h e  u n c o r r o b o r a t e d  e v i d e n c e  i s  t r u t h f u l  , t h e  absence  o f  
c o r r o b o r a t i o n  does no t  m a t t e r ,  and t h e y  may c o n v i c t . 7 2  The 

6 8 .  Where t h e r e  i s  no e v i d e n c e  c a p a b l e  o f  amoun t ing  t o  
c o r r o b o r a t i o n ,  t h e  judge must  so d i r e c t  t h e  j u r y :  Anslow 
[1962] C r i m  LR 1 0 1 ;  Nagy [1990]  C r i m  LR 187. 

6 9 .  I t  is improper f o r  t h e  i u d s e  t o  d i r e c t  t h e  i u r v  t h a t ,  as 
a matte; of l a w ,  cor rbbo;a t ion  e x i s t s :  T-raien [1956]  
C r i m  LR 332 ( C C A ) .  

70. Davies [1954]  AC 378. 

71. This  was s a i d  by Lord Widgery C J  t o  be " q u i t e  v i t a l " :  
Reeves ( 1 9 7 8 )  68 C r  App R 331, 332. I n  cases where 
t h e r e  i s  a r i s k  of t h e  j u r y  t h i n k i n g ,  e r r o n e o u s l y ,  t h a t  
a p a r t i c u l a r  i t e m  of e v i d e n c e  i s  capab le  o f  amounting t o  
c o r r o b o r a t i o n ,  t h e  judge must warn them t h a t  i t  cannot  
do  so: Goddard [1962] 1 WLR 1282. 

7 2 .  See,  e . g . ,  Henry (1968) 53 C r  App R 150, 153-4. I t  i s  
d e s i r a b l e  t h a t  a t  t h e  c o n c l u s i o n  of t h e  ev idence  t h e  
judge shou ld  h e a r  submiss ions  from c o u n s e l  ( i )  on t h e  
matters o f  which  t h e  j u r y  s h o u l d  be d i r e c t e d  t o  look f o r  
c o r r o b o r a t i o n  ( e . g . ,  i n  a r a p e  c a s e ,  o f  t h e  
compla inan t ' s  ev idence  t h a t  i n t e r c o u r s e  t o o k  p l a c e  
t h a t  s h e  d i d  n o t  c o n s e n t ,  i f  b o t h  e l e m e n t s  a re  i n  
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judge need not use any particular form of w0rds;~3 
directions must be clear and forceful. 

but his 

2.29 In some cases, particularly those in which there 
are several accused and several charges, the question 
whether a prosecution witness & an accomplice may be 
difficult to resolve. If there is a dispute as to this 
issue, the matter must be left to the jury. Accordingly, 
the judge's directions in such a case are even more complex 
than where that issue does not arise: before giving 
directions relating to corroboration, he must direct the 
jury on the meaning of the term "accomplice" and on the 
evidence relating to that issue, and invite them to consider 
whether the witness is in fact an accomplice. 

2.30 It follows that the judge's task in a case that 
raises corroboration issues can be one of some complexity. 

72. Continued 
issue), and (ii) on what evidence is capable of 
amounting to corroboration: Ensor [1989] 1 WLR 497, 
505H-506A (CA). In Nagy [1990] Crim LR 187 (which 
concerned a sexual offence), the Court of Appeal allowed 
an appeal on the ground that the trial judge had not 
made clear that there was no corroboration of the 
complainant's evidence. The Court added however !at 
p. 188) that, possibly, a discussion between the trial 
judge and counsel on the question of corroboration 
(which did not take place) might have led to his 
directing the jury that a certain matter as to which the 
complainant had testified was capable of providing 
"potent corroboration". 

73. e.g., in Spencer [1987] AC 128, 141C-E, Lord Ackner 
explained, as to the warning of the danger of convicting 
upon uncorroborated evidence, that there are no set 
words which must be adopted to express the warning, but, 
rather, that the summing up should be tailored to suit 
the particular case. Again, Lord Hailsham of St 
Marylebone LC suggested in Kilbourne [1973] AC 729, 
741A, that since the word "corroboration" was slightly 
unusual in ordinary speech, it might be better not to 
use it. 
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[t  w a s  summar ised  b y  Lord A c k n e r  i n  S p e n c e r 7 4  i n  t h e  
€01 lowing  terms- 

"Where t h e r e  i s  no c o r r o b o r a t i o n ,  t h e  r u l e  o f  
p r a c t i c e  mere ly  r e q u i r e s  t h a t  t h e  j u r y  shou ld  be 
warned of t h e  d a n g e r  o f  r e l y i n g  upon t h e  s o l e  
evidence of an accomplice o r  of t h e  compla inant  i n  
t h e  s e x u a l  c a s e  . . .  . The warning t o  be s u f f i c i e n t  
m u s t  e x p l a i n  why it i s  dangerous so t o  ac t ,  s i n c e  
o the rwise  t h e  warning w i l l  l a c k  s i g n i f i c a n c e .  The 
ju ry  are ,  o f  cour se ,  t o l d  t h a t  wh i l e  as a gene ra l  
r u l e  it i s  dangerous so t o  a c t ,  t h e y  a r e  a t  l i b e r t y  
to  do so i f  t hey  f e e l  s u r e  t h a t  t h e  uncorrobora ted  
w i t n e s s  i s  t e l l i n g  t h e  t r u t h .  Where, however, 
t h e r e  is evidence  b e f o r e  t h e  j u r y  which t h e y  can  
p rope r ly  c o n s i d e r  t o  be c o r r o b o r a t i v e  ev idence  t h e  
p o s i t i o n  becomes less s imple .  The t r i a l  judge has 
t h e  added o b l i g a t i o n  o f  i d e n t i f y i n g  such  m a t e r i a l ,  
and e x p l a i n i n g  t o  t h e  j u r y  t h a t  it is f o r  them t o  
d e c i d e  w h e t h e r  t o  t r e a t  s u c h  e v i d e n c e  a s  
c o r r o b o r a t i o n .  H e  s h o u l d  f u r t h e r  warn them a g a i n s t  
t r e a t i n g  as p o t e n t i a l  c o r r o b o r a t i v e  ev idence ,  t h a t  
which may appear  t o  them t o  be such ,  b u t  which i s  
not so i n  law, e . g .  e v i d e n c e  of a r e c e n t  compla in t  
i n  a s e x u a l  o f f e n c e .  M o r e o v e r  w h e r e  t h e  
p r o s e c u t i o n  a r e  r e l y i n g ,  a s  p o t e n t i a l  c o r r o b o r a t i v e  
m a t e r i a l ,  upon l ies  a l l e g e d  t o  have been t o l d  by 
t h e  a c c u s e d ,  a p a r t i c u l a r l y  c a r e f u l  d i r e c t i o n  i s  
needed. A s p e c i a l  d i r e c t i o n  i s  a lso o f t e n  needed 
where ev idence  of compla inan t ' s  d i s t r e s s  is  relied 
upon by  t h e  p r o s e c u t i o n  i n  s e x u a l  c a s e s  a s  
p o t e n t i a l l y  c o r r o b o r a t i v e  m a t e r i a l .  The t r i a l  
j udge  h a s  f u r t h e r  t h e  a d d i t i o n a l  o b l i g a t i o n  of  
d i r e c t i n g  t h e  j u r y  t h a t  a c c o m p l i c e s ,  who a r e  
p a r t i e s  t o  t h e  same c h a r g e ,  cannot  c o r r o b o r a t e  each  
o t h e r .  '' 

2. Appeals 

2 . 3 1  In t h e  absence  of a f u l l  c o r r o b o r a t i o n  warning, 
i n c l u d i n g  d i r e c t i o n s  on what ev idence  i s  and i s  n o t  capab le  
o f  c o n s t i t u t i n g  c o r r o b o r a t i o n ,  a c o n v i c t i o n  w i l l  g e n e r a l l y 7 5  

7 4 .  [1987] AC 1 2 8 ,  1 4 0 .  

7 5 .  Though n o t  i n e v i t a b l y ,  q u i t e  a p a r t  from t h e  p rov i so  to  
s .  2 ( 1 )  of  t h e  Cr imina l  Appeal A c t  1968 (whereby t h e  
Court of Appeal may d i s m i s s  an  appea l  i f  s a t i s f i e d  t h a t  
"no m i s c a r r i a g e  of j u s t i c e  h a s  a c t u a l l y  o c c u r r e d " ) .  I f  , 
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be quashed on appeal:76 although there is no hard and fast 
rule77 against the application of the "proviso" , 78 it is 
applied only in exceptional cases.l9 

3 .  Summary trials 

2.32 In summary trials a magistrates' court must take 
into account the matters on which, had the trial been on 
indictment, the judge would have directed the jury. 

D. SUSPECT WITNESSES TO WHOM THE CORROBORATION RULES DO 
NOT APPLY 

2.33 A body of authority has evolved over recent years 
relating to cases in which the evidence of certain kinds of 
witness may be suspect, although he or she is outside the 
two established categories of witnessso whose evidence calls 

75. Continued 
e.g., the judge failed to direct the jury on what items 
of evidence could and could not provide corroboration, 
the conviction will not be quashed where there was no 
evidence that the jury might mistakenly have thought 
could amount to corroboration: U, unreported, 18 
October 1988. 

76. Trigg [1963] 1 WLR 305, 309. ("In principle this court 
feels that cases where no warning as to corroboration is 
given where it should have been should, broadly 
speaking, not be made the subject of the proviso ... " ) ;  
Birchall (1985) 82  Cr 'App R 208, 211; Willoughby (1988) 
88 Cr App R 91, 96. 

77. McInnes (1989) 90 Cr App R 99, 103. 

78. i.e., the proviso to s .  2(1) of the Criminal Appeal Act 
1968, whereby the Court of Appeal may dismiss an appeal 
if satisfied that "no miscarriage of justice has 
actually occurred". 

79. Willoughby (1988) 88 Cr App R 91, 96. 

80. i.e., (i) an accomplice of the defendant or (ii) the 
complainant in a trial for a sexual offence. 
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f o r  a c o r r o b o r a t i o n  w a r n i n g .  P r e v i o u s l y ,  t h e r e  w e r e  
a u t h o r i t i e s  s u g g e s t i n g  t h a t  t h e  c o r r o b o r a t i o n  requi rements  
s h o u l d  be ex tended  t o  such w i t n e s s e s ,  bu t  t h e s e  sugges t ions  
h a v e  s i n c e  been d isapproved .  The p resen t  law is  t h a t  i n  
s u c h  c a s e s  t h e  judge  should warn t h e  j u r y  of t h e  need f o r  
s p e c i a l  c a u t i o n  i n  a s s e s s i n g  t h e  r e l i a b i l i t y  o f  t h e  
t e s t imony  of s u c h  wi tnes ses ,  b u t  t h e  c o r r o b o r a t i o n  r u l e s  do 
n o t  apply.  The reason  f o r  t h e  d i s t i n c t i o n  between t h e s e  
cases and t h o s e  t o  which t h e  c o r r o b o r a t i o n  r u l e s  apply  i s  
h i s t o r i c a l ,  r a t h e r  t han  p r i n c i p l e d .  Today, on t h e  one hand, 
t h e  c o u r t s  r e c o g n i s e  t h e  need f o r   me kind of warning to be 

g i v e n  t o  t h e  j u r y  i n  c a s e s  ana logous  t o  t h o s e  t o  which t h e  
c o r r o b o r a t i o n  r u l e s  a p p l y ; 8 1  b u t  t a k e  t h e  v i e w  t h a t  

81. I n  p r a c t i c e  t h e  warning w i l l  o f t e n  t a k e  t h e  form of a 
d i r e c t i o n  t h a t  t h e  p r e s e n c e  o r  absence  of s u p p o r t i n g  
( i . e . ,  i n  t h e  loose  s e n s e  r e f e r r e d  t o  i n  paragraph  1 . 2  
above, " c o r r o b o r a t i v e " )  e v i d e n c e  is a cogen t  f a c t o r  t o  
b e  taken  i n t o  account  b y  t h e  j u r y  i n  a s s e s s i n g  t h e  
r e l i a b i l i t y  of t h e  s u s p e c t  w i t n e s s  and t h e  weight  t o  be 
a t t a c h e d  t o  h i s  t e s t i m o n y ;  and  i n  p a r t i c u l a r  c a s e s  
judges have, i n  t h e  e x e r c i s e  of t h e i r  d i s c r e t i o n  as t o  
t h e  form t h a t  t h e  warning shou ld  t a k e ,  g i v e n  a warning 
t h a t  i s  i n  e f f e c t  i n  t h e  same terms a s  a " f u l l "  
c o r r o b o r a t i o n  warn ing .  N e v e r t h e l e s s ,  t h e  a p p e l l a t e  
c o u r t s  today c o n s i s t e n t l y  resist a t t empt s  t o  ex tend  t h e  
c a t e g o r i e s  o f  w i tnes s  t o  whom t h e  c o r r o b o r a t i o n  r u l e s  
apply .  I n  Beck [ 1 9 8 2 ]  1 WLR 461, 467G-H ( cons ide red  
f u r t h e r  a t  p a r a .  2 .35  b e l o w ) ,  f o r  example, t h e  Court  of 
Appeal rejected a de fence  submiss ion  t h a t  wherever a 
p a r t y ,  t h o u g h  n o t  an  a c c o m p l i c e ,  had a " s u b s t a n t i a l  
i n t e r e s t "  o f  h i s  own f o r  g i v i n g  f a l s e  e v i d e n c e ,  t h e  
judge m u s t  g i v e  t h e  same d i r e c t i o n  a s  i n  t h e  c a s e  of an  
accomplice.  Ackner L J ,  d e l i v e r i n g  t h e  c o u r t ' s  judgment, 
expla ined  t h a t  - 

" I t  would be a t o t a l l y  u n j u s t i f i a b l e  a d d i t i o n  t o  
r e q u i r e  [ t h e  judge] ,  n o t  on ly  f a i r l y  t o  p u t  b e f o r e  
t h e  j u r y  t h e  d e f e n c e ' s  c o n t e n t i o n  t h a t  a w i t n e s s  
was s u s p e c t ,  because h e  had an axe  t o  g r i n d ,  bu t  
a l s o  t o  e v a l u a t e  t h e  we iqh t  of t h a t  axe  and o b l i g e  
him, where t h e  weight  i s  ' s u b s t a n t i a l ' ,  t o  g i v e  an  
accompl ice  warning w i t h  t h e  a p p r o p r i a t e  d i r e c t i o n  
a s  t o  t h e  meaning o f  c o r r o b o r a t i o n  t o g e t h e r  w i t h  
t h e  i d e n t i f i c a t i o n  o f  t h e  p o t e n t i a l  c o r r o b o r a t i v e  
m a t e r i a l .  " 
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defendants in such cases are sufficiently protected without 
the rigid, highly technical corroboration rules forged in an 
earlier era. 

2.34 One case of this kind is that of a defendant who 
gives evidence in his defence that prejudices his 
co-defendant.B2 In K n ~ w l d e n , ~ ~  for example, the Court of 
Appeal held that in such cases the judge should at least 
give what it called the “customary clear warning”, where 
damaging evidence has been given by one defendant against 
another, to examine the evidence of each with care because 
each may have an interest of his own to serve. Normally, 
this will suffice: but in rare instances, having regard to 
the nature and severity of the attack made by one 
co-defendant upon another, it may be necessary for the judge 
to go further, and actively direct the jury to look for 
corroboration in the technical sense, and indicate what 
evidence can or cannot provide it. 

2.35 Another example of this category of witness is a 
person who apparently has a motive for giving false 
evidence. For example, in Beck,84 which concerned a charge 
for conspiracy to defraud a finance company by securing 
payment against bogus satisfaction notes, the directors of 
the allegedly defrauded company gave evidence for the 
prosecution. They had themselves claimed substantial sums 
from their insurers in respect of the alleged frauds. The 
defence suggested that the directors had known throughout 
that the notes were not genuine; that this exposed them to 
risk of prosecution for attempting to defraud their 

8 2 .  Since the co-accused is not a prosecution witness, he is 
not within the corroboration rules: see para. 2.14 
above. 

83. (1981) 7 7  Cr App R 94. 

84. [1982] 1 WLR 461. 
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i n s u r e r s ;  and t h a t  t h e r e f o r e  t h e y  had a pu rpose  o f  t h e i r  own 
t o  s e r v e .  ( T h i s  would n o t  make them accomplices t o  t h e  
o f f e n c e  charged: i f  t h e  a l l e g a t i o n s  w e r e  t r u e ,  t h e  f i n a n c e  
company would n o t  have been d e f r a u d e d . )  The t r i a l  judge 
advised t h e  j u r y  t o  pay p a r t i c u l a r  care and a t t e n t i o n  t o  t h e  
directors '  e v i d e n c e ,  and t h e  we igh t  ( i f  any )  t h e y  a t t a c h e d  
t o  it; but  he s t o p p e d  s h o r t  o f  g i v i n g  a f u l l  c o r r o b o r a t i o n  
w a r n i n g .  T h e  C o u r t  o f  Appeal a p p r o v e d  h i s  a p p r o a c h ,  
r e f e r r i n g  t o  

" t h e  o b l i g a t i o n  [ i n  cases n o t  r e q u i r i n g  t h e  f u l l  
c o r r o b o r a t i o n  warn ing ]  upon a judge  t o  a d v i s e  a 
j u r y  t o  p r o c e e d  w i t h  c a u t i o n  w h e r e  t h e r e  i s  
m a t e r i a l  t o  sugges t  t h a t  a w i t n e s s ' s  ev idence  may 
be t a i n t e d  by an improper  mot ive ,  and t h e  s t r e n g t h  
of t h a t  a d v i c e  must v a r y  acco rd ing  t o  t h e  f a c t s  of 
t h e  case. "85 

2 . 3 6  A t h i r d  e x a m p l e  i s  t h a t  o f  a w i t n e s s  who i s  
m e n t a l l y  abnormal .  I n  Spence r ,  n u r s e s  a t  Rampton S p e c i a l  
Hospi ta l  w e r e  c h a r g e d  wi th  i l l - t r e a t i n g  inmates. The t r i a l  
j u d g e  warned t h e  j u r y  t o  be " e x t r e m e l y  c a u t i o u s "  when 
a s s e s s i n g  t h e  e v i d e n c e  o f  t h e  i n m a t e s  c a l l e d  f o r  t h e  
p r o s e c u t i o n ,  a n d  e x p l a i n e d  why t h e i r  e v i d e n c e  migh t  b e  
s u s p e c t ;  bu t  h e  d i d  not  d i r e c t  t h e  j u r y  t h a t  it would be  
d a n g e r o u s  t o  c o n v i c t  i n  t h e  a b s e n c e  o f  c o r r o b o r a t i v e  
e v i d e n c e  t h a t  i n c r i m i n a t e d  t h e  n u r s e s .  I t  w a s  h e l d  by t h e  
C o u r t  of t h a t  t h i s  d i r e c t i o n  was e n t i r e l y  adequa te .  

2 . 3 7  S p e n c e r  s u b s e q u e n t l y  came b e f o r e  t h e  House o f  
Lords ,87  who u p h e l d  t h e  Cour t  o f  Appeal; b u t  t h e  d e c i s i o n  of 
t h e  House o f  L o r d s  i s  n o t  f r e e  from d i f f i c u l t y .  Lord  

85. [1982] 1 WLR 4 6 1 ,  469. T h i s  passage  w a s  c i ted w i t h  
a p p r o v a l  b y  Lord  A c k n e r  i n  S p e n c e r  [ 1 9 8 7 ]  AC 1 2 8 ,  
140C-D. 

8 6 .  [1985] QB 771 .  

8 7 .  [1987] AC 128 .  
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Ackner, with whom the other Law Lords agreed, indicated that 
the complainants' evidence did not call for a full 
corroboration warning to be given, 8 8  and he expressed 
agreement "with the Court of Appeal that [the trial judge] 
gave the emphatic warning which was required to meet the 
justice of the case''.89 However, by way of answer to the 
question certified by the Court of Appeal,gO Lord Ackner 
went on to say that the judge must warn the jury that it was 
dangerous to convict on the uncorroborated evidence of a 
witness who, though outside the corroboration rules , 
fulfilled analogous criteria "by reason of his particular 
mental condition and criminal connection".91 Lord Ackner 
made clear that, by contrast with the cases within the 
corroboration rules, the extent to which the judge need make 
reference to potential corroborative material depended on 
the facts of each case, the overriding rule being that he 
must put the issues fairly and adequately. However, the 
answer given to the question certified by the Court of 

88. [1987] AC 128, 142A-E. 

89. [1987] AC 128, 142E-F. 

90. Namely, "in a case where the evidence for the Crown is 
solely that of a witness who is not in one of the 
accepted categories of suspect witnesses, but who, by 
reason of his particular mental condition and criminal 
connection, fulfilled the same criteria, must the judge 
warn the jury that it is dangerous to convict on his 
uncorroborated evidence"? (Lord Ackner slightly amended 
the question by substituting "analogous criteria" for 
"the same criteria": [1987] AC 128, 142F.) 

91. [1987] AC 1 2 8 ,  142F. In Simmons [1987] Crim LR 630, 
which concerned a charge of false imprisonment, the 
complainant had attended a psychiatrist for treatment 
for anxiety. The Court of Appeal rejected the 
defendant's argument, based on Spencer, that the 
complainant's testimony fell within a category "kindred 
to" that of accomplices and complainants in sexual 
cases, and that in consequence a corroboration warning 
was mandatory. The court distinguished Spencer on the 
ground that the complainant in the instant case had no 
convictions and did not suffer from a mental disorder. 
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Appea l ,  by r e q u i r i n g  t h e  d i r e c t i o n  i n  such c a s e s  t o  be  
c o u c h e d  i n  t e r m s  o f  t h e  d a n g e r  o f  c o n v i c t i n g  o n  
uncorroborated evidence,  seems d i f f i c u l t  t o  r e c o n c i l e  with 
t h e  e a r l i e r  p a r t  of Lord Ackner ' s  speech  ( i n  which he 
emphasised t h a t  t h e  case  d i d  n o t  f a l l  w i t h i n  a category 
r e q u i r i n g  t h e  a p p l i c a t i o n  of t h e  co r robora t ion  r u l e s )  o r  
w i t h  t h e  judgments of t he  Court of Appeal i n  Spencer and i n  
eeck (which l a t t e r  was approved i n  Spencerg2) .  

92. [1987] AC 128 ,  142G-H.  The r e p l y  t o  t h e  c e r t i f i e d  
question leads it t o  be suggested by Andrews and H i r s t ,  
Criminal Evidence (1987),  pa ra .  9 . 4 0 ,  t h a t ,  i n  view of 
Spencer, t h e  d i f f e r e n c e  between a f u l l  c o r r o b o r a t i o n  
warning and t h e  warning t o  be given i n  t h e  c a s e  of a 
suspec t  w i t n e s s  who is  n o t  w i t h i n  t h e  c o r r o b o r a t i o n  
r u l e s  does n o t  now l i e  i n  t h e  s t r e n g t h  o r  n a t u r e  of t h e  
warning i t s e l f .  The l e a r n e d  authors  suggest  t h a t  t h e  
d i s t i n c t i o n ,  r a t h e r ,  i s  t h a t  i n  c a s e s  o u t s i d e  t h e  
co r robora t ion  r u l e s  t h e  judge need not  concern himself 
with the  t e c h n i c a l i t i e s  of  what evidence is capable  of 
being co r robora t ive  and what is not.  
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PART 3.11 

PREVIOUS REVIEWS OF THE SUBJECT 

A .  INTRODUCTION 

3 . 1  Four previous reports are in point. In the first 
(and most important), the Criminal Law Revision Committee 
(the "CLRC") included a review of the topic in some detail 
in its Eleventh Report (1972) , and made recommendations 
for reform. Second, in 1976 the Devlin Committee2 reviewed 
and made recommendations concerning identification evidence, 
in the course of which it considered corroboration; and 
(third), in 1979, in its Report on Offences relating to 
Interference with the Course of Justicer3 the Law Commission 
made recommendations as to corroboration in trials for 
perjury committed in judicial proceedings. Finally, in 
December 1989 a Home Office Advisory Group4 published 
recommendations relating to the admissibility of 
video-recorded evidence given by children and other 
vulnerable witnesses. One of those recommendations 
concerned the corroboration rules relating to the 
complainant's testimony in trials for sexual offences. we 
consider each report in turn. 

1. "Evidence (General) ' I ,  Cmnd. 4991. 

2. Report to the Secretary of State for the Home Department 
of the Departmental Committee on Evidence of 
Identification in Criminal Cases. 

3. Law Com. No. 96. 

4. Under the Chairmanship of His Honour Judge Pigot QC, the 
Common Serjeant of London. 
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E. THE ELEVENTH REPORT OF THE CRIMINAL LAW REVISION 
COMMITTEE ( 1972)5 

1. General 

3.2 In 1964 t h e  CLRC w a s  asked t o  review t h e  law of 
e v i d e n c e  i n  c r i m i n a l  c a s e s .  I t  c o n d u c t e d  e x t e n s i v e  
c o n s u l t a t i o n s .  I n  i t s  Report t h e  Committee exp la ined  t h a t  - 

" W e  began by sending a c i r c u l a r  letter t o  a number of 
persons and bodies  concerned i n  t h e  admin i s t r a t ion  o r  
teaching of  t h e  law i n  which w e  asked f o r  t h e i r  views ... , The chairman [Lord J u s t i c e  Edmund Davies] w r o t e  
i n  s i m i l a r  t e r m s  t o  a l l  t h e  l o r d s  of appeal  and and 
j u d g e s  o f  t h e  Supreme C o u r t  who w e r e  o r  had  been  
concerned w i t h  t h e  c r imina l  law, t o  t h e  judges of t h e  
Central  Criminal Court and t o  a number of r eco rde r s  and 
chairmen of  q u a r t e r  s e s s i o n s  ... . 19 6 

Subsequently,  i n  May 1968, t h e  CLRC again consu l t ed  t h e  same 
p e r s o n s  and b o d i e s ,  e x c e p t  t h a t  on t h i s  o c c a s i o n  t h e y  
c o n s u l t e d  t h e  judges of t h e  Supreme Court .7  

3.3 The CLRC's criticisms of  t h e  e x i s t i n g  l a w  and i t s  
recommendations f o r  reform a r e  considered below. 8 I t  w i l l  

5. A t  p p .  106-121, p a r a s .  174-203. T h e  R e p o r t  i s  
accompanied by a d r a f t  B i l l  ( a t  pp. 183-185, c lauses  
17-21) a n d  e x p l a n a t o r y  n o t e s  ( p p .  226-228). F o r  
convenience we  s h a l l  r e f e r  t o  t h e  Committee and t o  t h i s  . 
Report a s  "CLRC" . 

6.  p. 5, para.  3. The CLRC a l s o  i n v e s t i g a t e d  t h e  p o s i t i o n  
i n  the  United S t a t e s ,  Canada, France and Germany; p. 2, 
paras .  5-6. 

7. The CLRC exp la ined  ( a t  p.  7, para .  9 )  t h a t  it had formed 
views, some n e a r l y  f i n a l ,  some very p r o v i s i o n a l ,  on t h e  
most important  ma t t e r s  and thought t h a t ,  i n  view of t h e  
d i f f i c u l t  and c o n t r o v e r s i a l  c h a r a c t e r  of s o m e  i t e m s ,  
consul tees  should be g iven  t h e  oppor tun i ty  to  express  
views on t h e  proposed changes.  I n  f a c t ,  t h e  ma jo r i ty  of 
c o n s u l t e e s  a g r e e d  s u b s t a n t i a l l y  w i t h  t h e  C L R C ' s  
provis ional  proposals  on m o s t  matters. 

8.  Paras.  4.12-4.14, 4.27-4.29, 4.31-4.33. 
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s u f f i c e  h e r e  t o  o u t l i n e  t h e  CLRC's main recommendations 
conce rn ing  t h e  e x i s t i n g  common law c o r r o b o r a t i o n  r u l e s .  
Those recommendations w e r e  t h a t  - 

Corroborat ion of t h e  v i c t i m ' s  evidence should 
be r e q u i r e d  as a ma t t e r  of law i n  t h e  c a s e  of 
sexual  o f f ences  a g a i n s t  c h i l d r e n  ( d e f i n e d  a s  
persons under t h e  age of 1 4 )  . g  

The judge must warn t h e  j u r y  of a " s p e c i a l  
need for c a u t i o n "  b e f o r e  c o n v i c t i n g  on t h e  
u n c o r r o b o r a t e d  e v i d e n c e  of  t h e  v i c t i m  i n  
t r i a l s  f o r  s exua l  o f f e n c e s  a g a i n s t  v i c t i m s  
o t h e r  t h a n  ch i ld ren .  l0 

In c a s e s  o t h e r  than t h o s e  r e f e r r e d  t o  i n  (1) 

and ( 2 ) :  ( a )  any r u l e  o f  law o r  p r a c t i c e  
whereby it i s  o b l i g a t o r y  f o r  t h e  judge t o  give 
a warning about conv ic t ing  on uncorroborated 
e v i d e n c e  shou ld  be a b r o g a t e d ,  b u t  ( b )  t h e  
judge should have a d i s c r e t i o n ,  "having regard 
t o  t h e  evidence" , t o  g i v e  such a warning. l1 

In g i v i n g  a warning (whether  o b l i g a t o r y  o r  
n o t )  a b o u t  c o n v i c t i n g  o n  u n c o r r o b o r a t e d  
evidence, t h e  judge should not  be ob l iged  t o  
use any p a r t i c u l a r  form of words.12 

9 .  p p .  113-114,  p a r a .  188 ;  d r a f t  B i l l ,  c l a u s e  1 7 ( 2 )  
( p . 1 8 4 ) .  

10 .  p .  1 1 3 ,  p a r a .  1 8 8 ;  d r a f t  B i l l ,  c l a u s e  1 7 ( 1 )  ( p p .  
183-184). 

11. p .  112, para .  185; d r a f t  B i l l ,  c l a u s e  20(1)  ( p .  185) .  

1 2 .  p .  113, para.  188; d r a f t  B i l l ,  c l a u s e  2 0 ( 2 )  ( p .  1 8 5 ) .  
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( 5 )  Any r u l e  of l aw  o r  p r a c t i c e  whereby t h e  
ev idence  of one witness  cannot cor robora te  
t h a t  of another ( f o r  instance,  t h e  r u l e  t h a t  
accomplices cannot corroborate  one another)  
should be abrogated. l3 

C .  THE REPORT OF THE DEVLIN COMMITTEE ( 1 9 7 6 )  

3.4 The Devlin Committee’s terms of reference w e r e  t o  
review, i n  t h e  l i g h t  of t h e  wrongful convict ions i n  two 
spec i f i ed  cases (and of o ther  re levant  cases)  , t h e  law and 
procedure r e l a t i n g  t o  iden t i f i ca t ion  i n  cr iminal  cases ,  and 
t o  make recommendations. The Committee considered i n  some 
d e t a i l l l  c e r t a i n  proposals for t he  reform of t h e  law of 
evidence, each designed a s  a safeguard aga ins t  t oo  ready an 
acceptance of evidence of v i sua l  ident i f ica t ion .  Among them 
w e r e :  ( i )  t h a t  a jury should be d i rec ted  a s  a mat ter  of law 
n o t  t o  convict without corroboration, and (ii) t h a t  a jury 
should be spec ia l ly  warned of t h e  danger of doing so. When 
cons ider ing  t h e s e  proposals t h e  Committee made frequent  
r e f e r e n c e s  t o  t h e  views e x p r e s s e d  by t h e  CLRC i n  i t s  
Eleventh Report. 

3 .5  The Devlin Committee re jec ted  t h e  adoption of a 
corroboration requirement. I n  addi t ion t o  giving reasons 
f o r  c o n c l u d i n g  t h a t  a c o r r o b o r a t i o n  r e q u i r e m e n t  was 
u n s u i t a b l e  i n  t h e  s p e c i f i c  c o n t e x t  of  i d e n t i f i c a t i o n  
evidence, the  Committee suggested tha t  be l ie f  i n  the  value 
of t h a t  requirement generally w a s  declining: a f t e r  observing 
t h a t  “some of t h e  g rea t  t e x t  book w r i t e r s  have always 

~ ~ ~~ 

13. p. 116, para .  194 ;  d r a f t  B i l l ,  clause 1 9 ( 1 )  (p .  184). 

1 4 .  pp. 77-86, paras .  4.27-4.53. 
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criticised it on the ground of its rigidity",l5 the 
Committee went on to refer to the CLRC's account of the 
difficulties of determining what evidence did and did not 
amount to corroboration and of the technical distinctions to 
which those difficulties had given rise.16 The Devlin 
Committee also stated that, in the opinion of the majority 
of its own consultees, the formulation of a fair and 
workable corroboration rule would be impossible. 17 

3.6 The Devlin Committee recommended18 that the judge 
should be required by statute - 

(a) to direct the jury that it is not safe to 
convict upon eye-witness evidence (even of more 
than one witness) unless the circumstances of 
the identification are exceptional or such 
evidence is supported by substantial evidence of 
another sort; and 

15. p. 80, para. 4.36. We share this view: see paras. 

16. The Devlin Committee (at p. 80, para. 4.36) pointed out 
that the CLRC was not in favour of introducing any sort 
of corroboration rule in relation to identification 
evidence. (The CLRC had recommended that if such 
evidence was disputed, the judge should be obliged to 
warn the jury of a special need for caution before 
convicting: CLRC Report, p. 117, para. 198; draft Bill, 
p. 185, clause 21.) 

4.11-4.14 below. 

17. p. 82, para. 4.42. This was the view of the Home 
Office; of the Senate of the Inns of Court and the Bar 
(Criminal Bar Association); of both bodies who spoke for 
the magistrates; and of the fous bodies who spoke for 
the police. Moreover, the Lord Chief Justice stated 
publicly that the absolute barring of a conviction in 
the absence of corroboration was unacceptable. 

18. p. 150, para. 8.4. 
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(b) to indicate to the jury the circumstances, 
if any, which they might regard as exceptional19 
and the evidence, if any, which they might 
regard as supporting the identification; and 

(c) if he is unable to indicate either such 
circumstances or such evidence, to direct the 
jury to acquit. 

3.7 The recommendations of the Devlin Committee were 
not implemented by legislation. In Turnbull, 2o however, the 
Court of Appeal laid down guidelines which, though 
purportedly based on those recommendations , are somewhat 
different from them. The court rejected both a general rule 
prohibiting conviction on evidence of visual identification 
alone; and also the use of the phrase "exceptional 
circumstances" (which the court thought likely to lead to a 
build-up of case law that would be a fetter to the 
administration of justice). What mattered in the end, Lord 
Widgery CJ explained, was the quality of the evidence in 
each case.22 The Turnbull guidelines are, in summary, that - 

(1) W h e n e v e r  a c a s e  d e p e n d s  w h o l l y  o r  
substantially on the correctness of one or 
more identifications of the defendant which 
the defence alleges to be mistaken, the jury 
should be warned of the special need for 

19. Although citing examples of "exceptional circumstances" 
(such as, where the accused was familiar to an 
eye-witness) , the Committee's view was that on this 
point the law should be left to be developed by judicial 
precedent. 

20. [1977] QB 224. 

21. Ibid., 231. 
22. [1977J QB 224, 231. 
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caution before convicting, with an explanation 
of the reasons for such caution. 

(2) Furthermore, the quality of the identification 
should be considered and the jury should be , 

directed to examine closely the circumstances 
in which the identification was made. Where 
the quality of the identification is good (as, 
for example, when made after a long period of 
observation), the jury can safely be left to 
assess the value of the evidence; but where 
the quality is poor (as, for example, where 
the evidence depends solely on a fleeting 
glimpse), the case should be withdrawn from 
the jury unless there is other evidence 
capable of supporting the identification. 

(3) The judge should direct _the jury on the 
evidence that is capable of supporting the 
identification. 

D.  PERJURY: THE CRIMINAL LJIW REVISION COMMITTEE AND THE LAW 
COMMISSION 

1. The present law 

3.8 Under section 13 of the Perjury Act 1911 a person 
cannot be convicted of perjury or certain related offences 
“solely upon the evidence of one witness as to the falsity 
of any statement alleged to be false”.23 This provision, 
which restates the common law, has been judicially 
interpreted to mean that proof must be provided either by 

23. No corroboration is required of evidence of the 
accused’s knowledge of, or belief in, the falsity of the 
statement at issue: O‘Connor [1980] Crim LR 43. 
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two witnesses by one witness with proof of other material 
and relevant facts substantially confirming his testimony.24 

3.9 Notwithstanding that section 13 does not expressly 
refer to “corroboration“, it requires the technicalities of 
the law relating to corroboration to be met.25 

2. The recommendations of the Criminal Law Revision 
Committee 

3.10 The CLRC distinguished perjury committed in the 
course of judicial proceedings from the many other offences 
of perjury in the 1911 Act (relating, for example, to 
statutory declarations). As to perjury in judicial 
proceedings, the CLRC, which considered that the requirement 
of corroboration should be retained, recommended that 
legislation should make clear that there need not be a 
second witness as to falsity; but that the consent of the 
Director of Public Prosecutions should be necessary for a 
prosecution. 26 By contrast, the Committee recommended27 
that section 13 should be disapplied to other forms of 
perjury . 

24. Threlfall (1914) 10 Cr App R 112. Hearsay or other 
inadmissible evidence is not corroboration: In re a 
Solicitor, The Times, 24 March 1978. 

25. Hamid (1979) 69 Cr App R 324. Lawton LJ observed that 
throughout this century the courts had consistently 
construed the section as imposing a strict corroboration 
requirement. 

26. pp. 114-115, paras. 190-191; draft Bill, p. 184, clause 
18. 

27. The CLRC expressed agreement with the provisional 
proposal to this effect that had been made by the Law 
Commission in Working Paper No. 33, “Perjury and Kindred 
Of fences , para. 45. 
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3 .  The Law Commission's recommendations 

3.11 In a Report published in 1979,  the Law Commission 
made recommendations for reform of the law relating to 
perjury in judicial proceedings. As to corroboration, the 
Commission's recommendations were similar to the CLRC's .28 

The Commission gave as reasons for retaining the 
corroboration requirement: (i) that if perjury could be 
prosecuted merely as a result of one statement on oath 
contradicting the statement at issue, there would be a 
reluctance to give evidence (so that the corroboration 
requirement encouraged the giving of evidence) , and (ii) 
that the requirement acted as a safeguard where a principal 
prosecution witness had a strong interest in securing the 
accused's conviction (as where the witness had been 
imprisoned in consequence of the accused's allegedly 
perjured evidence). 29 

3.12 The Commission did not review perjury committed 
otherwise than in judicial proceedings; this, the Commission 
explained, would be further considered in its work in 
progress on the law of fraud.30 

E. THE REPORT OF THE HOME OFFICE ADVISORY GROUP ON VIDEO 
EVIDENCE 

3.13 In December 1989,  this Advisory Group, which was 
set up by the Home Office under the chairmanship of His 
Honour Judge Pigot Q.C., the Common Serjeant of London, 

28. "Offences relating to Interference with the 
Administration of Justice", Law Com. No. 96; p .  30, 
paras. 2.62-2.63; draft Bill, p. 122, clause 3 ( 4 ) .  

29.  The Commission found unconvincing, however, one reason 
often given - namely, that "else there is only oath 
against oath", since that situation could also arise in 
cases where corroboration was not required: p .  30, para. 
2 . 6 2 .  

30. Law Com. No. 96, p .  17, para. 2 .25 .  See further, para. 
4 . 2  below. 
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p u b l i s h e d  i t s  p r o p o s a l s .  The Group's t e r m s  of r e f e r e n c e  
w e r e  t o  cons ide r  whether v ideo  r e c o r d i n g s  of i n t e r v i e w s  wi th  
c h i l d  v ic t ims  ( a n d  poss ib ly  o t h e r  v i c t i m s  o f  c r i m e )  should  
be r e a d i l y  a d m i s s i b l e  a s  ev idence  i n  c r i m i n a l  t r i a l s .  I n  i t s  
R e p o r t :  t h e  G r o u p  made c o m p r e h e n s i v e  r e c o m m e n d a t i o n s  
c o n c e r n i n g  t h e  a d m i s s i b i l i t y  o f  s u c h  e v i d e n c e .  One 
recommendation31 w a s  t h a t ,  a t  t r i a l s  f o r  v i o l e n t  o r  s exua l  
o f f e n c e s  and o f f e n c e s  of c r u e l t y  and n e g l e c t ,  i n t e r v i e w s  
w i t h  c h i l d r e n  unde r  t h e  age  o f  14 (or  i n  t h e  c a s e  o f  s exua l  
o f f e n c e s ,  under t h e  age of 17 )  conducted by p o l i c e  o f f i c e r s ,  
s o c i a l  w o r k e r s  o r  t h o s e  w h o s e  d u t i e s  i n c l u d e  t h e  
i n v e s t i g a t i o n  o f  c r i m e  shou ld  be admiss ib l e  as ev idence .  32 

T h e  Group a l s o  recommended t h a t ,  a t  s u c h  t r i a l s ,  o n  
a p p l i c a t i o n  a c o u r t  might d i rec t  t h a t  a n  a d u l t  who w a s  
l i k e l y  t o  s u f f e r  a n  u n u s u a l  and  u n r e a s o n a b l e  d e g r e e  o f  
mental  stress by  g iv ing  ev idence  i n  open c o u r t  should  be 
t r e a t e d  a s  a " v u l n e r a b l e "  w i t n e s s ,  w i th  t h e  consequence t h a t  
t h e  Group's p r o p o s a l s  conce rn ing  c h i l d r e n ' s  ev idence  would 
be a p p l i e d  t o  h i s ;  t h e r e  shou ld ,  t h e  Group f u r t h e r  proposed, 
be a r e b u t t a b l e  presumption t h a t  v i c t ims  of s e r i o u s  sexua l  
o f f e n c e s  f e l l  i n t o  t h i s  ca t egory .33  

31 .  Paras .  2.25 and  2.36-2.37. 

32 .  As t o  Crown C o w t  p roceed ings ,  t h e  Group recommended 
t h a t  t h e r e  shou ld  be a p r e - t r i a l  d e t e r m i n a t i o n  by t h e  
Court whether  a p a r t i c u l a r  v ideo- recorded  i n t e r v i e w  was 
t o  be admi t t ed ,  such e v i d e n c e  t o  be exc luded  o n l y  i f  t h e  
Court c o n s i d e r e d  t h a t  t o  admit it would be  c o n t r a r y  t o  
t h e  i n t e r e s t s  of j u s t i c e :  p a r a s .  2.27-2.28. 

33 .  P a r a .  3 . 5 .  The Group p r o p o s e d  t h a t  t h i s  e x t e n s i o n  
s h o u l d  t a k e  p l a c e ,  a s  a h i g h  p r i o r i t y ,  a f t e r  i t s  
recommendat ions  c o n c e r n i n g  c h i l d r e n ' s  e v i d e n c e  w e r e  
implemented and  working s u c c e s s  f u l l y ,  a d d i n g  t h a t  i f  
t h i s  cou ld  n o t  be done r e a s o n a b l y  soon i n  r e s p e c t  of a l l  
a d u l t  v u l n e r a b l e  w i t n e s s e s  , t h e  e a r l i e s t  p r o v i s i o n  
should b e  made f o r  v i c t i m s  of s e r i o u s  s e x u a l  o f f e n c e s ,  
who " f a c e  s p e c i a l  and g e n e r a l l y  accep ted  d i f f i c u l t i e s " :  
para .  3.15. 
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3.14 The Advisory Group reviewed the common law 
corroboration rules relating to the evidence of complainants 
in sexual cases, explaining that 

"the issue is of direct relevance to the question 
of video-recorded evidence because we think that 
unless the rule is altered our proposals for 
facilitating the testimony of children and of other 
vulnerable witnesses may, at any rate in so far as 
sexual offences are concerned have a much more 
limited effect than we intend. r'!34 

The Group strongly criticised the present rules on several 
grounds, and recommended their abolition (without 
replacement) in relation both to child and to adult 
complainants. The relevant passages of its Report that deal 
with corroboration are set out in Appendix C to this paper. 

~ 

3 4 .  Para. 5.17. 
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PART I V  

PROVISION?LTJ PROPOSALS FOR REFORM 

A. INTRODUCTION 

4.1 In this Part of the working paper we review the law 
governing corroboration; we conclude that for a variety of 
reasons the present rules are unsatisfactory; and we 
provisionally propose that they should be abolished, We go 
on, in Part V, to consider whether, on the assumption that 
our provisional proposals are implemented, provision should 
be made by legislation in relation to any category of 
evidence that might be considered suspect and, if so, the 
possible forms that such provision might take. We should 
welcome views both on our provisional proposals1 and on the 
issues canvassed in Part V.2 

B. STATUTORY CORROBORATION REQUIREMENTS 

4.2 We do not propose further to consider two cases in 
which corroboration is required by statute - namely, 
speeding3 and perj~ry.~ The recommendation that we made in 
19795 for "tidying up" the present statutory corroboration 
requirement relating to perjury committed in judicial 
proceedings formed an integral part of our proposals for 
reforming the substantive law. It would accordingly be 

1. See para. 4.42 below. 

2 .  They are listed at para. 6 . 4  below. 

3 .  Para. 2 . 5  above. 

4. Para. 2.6 above. 

5 .  In Law Corn. No. 96; see para. 3.11 above. 
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inappropriate to deal with that requirement here, in 
isolation. Similarly, we do not in this paper consider the 
corroboration requirements relating to offences of perjury 
committed otherwise than in judicial proceedings: any review 
of such requirements would be inappropriate outside the 
context of a review of the substantive law governing those 
offences. 6 

4.3 As for the offence of speeding, the rule that 
precludes a conviction for speeding solely on the unaided 
opinion of a single witness as to the speed of a vehicle7 is 
of a different kind from the issues with which we are 
concerned. It takes the form of a requirement that an 
opinion (as to the speed of a vehicle) must be supported; 
our concern, by contrast, is with the testimony of certain 
categories of witness who depose as to fact. Moreover, and 
perhaps more important, the 1988 Road Traffic Law Review 
Report,8 which included a review of the rules of evidence 
governing this offence, made no recommendation concerning 
this provision.9 We have concluded that a review of the 

6. In Law Com. No. 96 (1979), para. 2.25, we stated that 
we would further consider this topic in the context of 
our "work in progress" on fraud. In fact, however, no 
work is now in progress that involves such further 
consideration. As we explained in our working paper on 
conspiracy to defraud (Working Paper No. 104 (1987), 
para. 4.52, n. 86), there appears to be no pressing need 
for reform of the offences in question. 

I .  Para. 2 . 5  above. 

8. The Review was chaired by Dr Peter North. 

9. The Report noted, at para. 3.18: "At present speed 
detection involves a police officer witnessing an 
offence and using a speed measuring device to confirm 
his judgement. 'I The Report went on (at paras. 
3.18-3.24) to consider the use of technology to aid 
detection, and recommended a change in the law to 
provide that a person may be convicted of a speeding 
offence solely on the basis of evidence given by 
photographs taken in con junction with tested and 
approved measuring devices. 
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p r o v i s i o n  i n  t h i s  e x e r c i s e  would be inappropr i a t e .10  

4 . 4  Of  t h e  cases i n  which co r robora t ion  i s  r e q u i r e d  by 
s t a t u t e ,  t h e r e  r e m a i n s  o n l y  t h a t  r e l a t i n g  t o  v a r i o u s  
o f f e n c e s  of p r o c u r a t i o n  u n d e r  t h e  Sexua l  Of f e n c e s  Act 
1956. l1 Since,  however, t h e  cons ide ra t ions  a p p l i c a b l e  t o  
t h e  common law co r robora t ion  r u l e s  r e l a t i n g  t o  t r i a l s  f o r  
s e x u a l  of f e n c e s  s u b s t a n t i a l l y  e x t e n d  t o  t h e  s t a t u t o r y  
requirement ,  l2 it does not c a l l  f o r  s e p a r a t e  t r ea tmen t .  

C .  OUR CRITICISMS OF THE COMMON LAW CORROBORATION RULES 

1. In t roduc t ion  

4 .5  The p r e s e n t  c o r r o b o r a t i o n  r u l e s  a p p l y  t o  t h e  
tes t imony of two c a t e g o r i e s  of w i tnes s  - namely, accomplices 
o f  t h e  a c c u s e d  and  c o m p l a i n a n t s  i n  t r i a l s  f o r  s e x u a l  
o f f e n c e s .  The r u l e s  apply peremptori ly  t o  every witness  
w i t h i n  t h e s e  c a t e g o r i e s  : t h e  j u d g e  c a n n o t  e x e r c i s e  
d i s c r e t i o n  on t h e  b a s i s  of t h e  p a r t i c u l a r  f a c t s  o r  t h e  
c h a r a c t e r i s t i c s  of t h e  p a r t i c u l a r  w i tnes s .  

4 . 6  The r e c e n t  Court of Appeal dec i s ion  i n  Chance,l3 i n  
which i t  was h e l d  t h a t  t h e  c o r r o b o r a t i o n  r u l e  no longe r  

10.  The Criminal Law Revision Committee cons ide red  t h i s  t o  
b e  a s p e c i a l  c a s e  a n d ,  f o r  t h a t  r e a s o n ,  made n o  
r ecommenda t ion :  E l e v e n t h  R e p o r t  ( 1 9 7 2  ) , " E v i d e n c e  
(Genera l ) " ,  Cmnd. 4991,  pp. 115-116, pa ra .  193. For 
convenience w e  s h a l l  r e f e r  t o  t h e  Committee and t o  t h i s  
Report a s  t h e  "CLRC" . 

11. See para .  2.1 above. 

1 2 .  Save t h a t  i n  t r i a l s  f o r  t h e  s p e c i f i e d  o f f ences  under t h e  
1956 Act t h e  judge is under an o b l i g a t i o n  n o t  merely t o  
warn t h e  j u r y  of t h e  danger of conv ic t ing  i n  t h e  absence 
of co r robora t ion ;  he must d i r e c t  an a c q u i t t a l ,  even i f  
t h e  jury b e l i e v e  t h e  ev idence  r equ i r ing  co r robora t ion .  

13. [1988] QB 932; see para.  2 .11 above. 
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applies to complainants' evidence in sexual offences where 
the issue is identification, constitutes in our view a 
significant development for the purpose of evaluating the 
rationale of the rule. It is a necessary inference from this 
new approach that complainants in sexual cases are no longer 
regarded by the judges as a category of witness whose 
testimony is necessarily suspect; and it prompts the 
question whether the evidence of such witnesses should 
continue to be automatically regarded as unreliable in 
relation to issues other than identification (for example, 
consent in a trial for rape). 

4 . 7  The present corroboration rules are thus subject to 
recurring criticism on two different grounds. First, the 
rules themselves, and the structure of law and practice that 
they now incorporate, impose on the courts an excessively 
complicated and over-elaborate duty, and are inappropriate 
for the task that they are supposed to perform of protecting 
the accused from the danger of the jury's being misled by 
unreliable evidence. Second, irrespective of the detailed 
content of those rules, it is questioned whether the two 
categories of evidence to which they now apply (namely, 
accomplice evidence and the evidence of complainants in 
sexual cases) have such particular chacteristics that the 
trial judge should be obliged to apply the rules to every 
case falling within those categories, without regard to his 
judgement of the actual needs of the case or of the 
reliability of the particular witness or evidence. 

4.8 In this section we indicate our opinion on these two 
issues. Our provisional conclusions, on which we invite 
comment, are as follows. 

4.9 First, as to the content of the present rules, we 
conclude that those rules are unsatisfactory in so many 
respects that they should be abolished. Our criticisms 
(which to some extent overlap) are that the rules are unduly 
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i n f l e x i b l e ;  t h a t  t h e y  a r e  unduly  complex, t o  t h e  e x t e n t  of 
making it ex t r eme ly  d i f f i c u l t  f o r  t h e  judge t o  g i v e  t h e  j u r y  
p r o p e r  h e l p  i n  h i s  summing u p ;  t h a t  t h e y  p r o d u c e  a 
s u b s t a n t i a l  number of anomalies;  and t h a t  i n  s o m e  c a s e s ,  f a r  
f r o m  a c h i e v i n g  t h e i r  o b j e c t  o f  p r o v i d i n g  a d d i t i o n a l  
p r o t e c t i o n  f o r  t h e  a c c u s e d ,  t h e  p r e s e n t  d e t a i l e d  
c o r r o b o r a t i o n  r u l e s  may o p e r a t e  t o  h i s  d e t r i m e n t .  W e  d e a l  
w i t h  t h e s e  v a r i o u s  c o n s i d e r a t i o n s  i n  s e c t i o n s  2-5 below. 

4 . 1 0  Second, as  t o  t h e  a p p l i c a t i o n  of t h e  c o r r o b o r a t i o n  
r u l e s ,  w e  c o n s i d e r  t h a t ,  i n  r e s p e c t  n e i t h e r  of t h e  ev idence  
of accomplices n o r  of t h e  e v i d e n c e  of compla inants  i n  sexua l  
cases, i s  t h e r e  a n y  j u s t i f i c a t i o n  f o r  t r e a t i n g  t h e  ev idence  
o f  a l l  persons f a l l i n g  w i t h i n  t h o s e  c a t e g o r i e s  i n  e x a c t l y  
t h e  same way, a s  t h e  law a t  p r e s e n t  r e q u i r e s .  W e  d e a l  w i th  
t h o s e  c o n s i d e r a t i o n s  i n  s e c t i o n  6 .I4 We t h e n ,  i n  P a r t  V of 
t h i s  paper,  go o n  t o  raise t h e  i s s u e  of whether ,  i f  t h e  
p r e s e n t  t e c h n i c a l  r u l e s  on c o r r o b o r a t i o n  are  a b o l i s h e d ,  
t h e r e  should n o n e t h e l e s s  be some r u l e s  of l a w  c o n t r o l l i n g  
t h e  way i n  which t r i a l  judges  hand le  c e r t a i n  c a t e g o r i e s  of 
e v i d e n c e ,  i n c l u d i n g  evidence t h a t  a t  p r e s e n t  f a l l s  w i t h i n  
t h e  p re sen t  l a w  of c o r r o b o r a t i o n .  

2. The r ig id i ty  of t h e  corroboration r u l e s  

4.11 I n  e v e r y  c a s e  t h a t  f a l l s  w i t h i n  o n e  o f  t h e  
c o r r o b o r a t i o n  c a t e g o r i e s ,  t h e  j u r y  must be warned ( i n  t e r m s  
or i n  effect)  t h a t  it i s  danqerous  t o  c o n v i c t  i n  t h e  absence 
of c o r r o b o r a t i o n .  l5 

4.12 We a g r e e  w i t h  t h e  view expressed  t o  t h e  CLRC by 
many lawyers on  c o n s u l t a t i o n  t h a t  t h e  o b l i g a t i o n  t o  g i v e  a 

14. Paras .  4.25-4.38 below. 

15. See  para .  2.3 above. 

47 



warning fails to take into account that in the circumstances 
of cases corroboration may not be important.16 Thus, 
the rationale of the need for a warning in relation to an 
accomplice's evidence is the danger that he might give false 
evidence in order to minimise his own part in the alleged 
offence or out of spite.17 In particular cases, however, it 
may be obvious that he has no ill-feeling against the 
accused and that he is repentant and anxious to tell the 
truth about his part in the offence; yet the judge is bound 
to give a corroboration warning to the jury.l8 

4.13 This approach is reflected in the following general 
observations about the corroboration warning which were made 
recently by the Court of Appeal itself - 

"The aim of any direction to a jury must be to 
provide realistic, comprehensible and common sense 
guidance to enable them to avoid pitfalls and to 
come to a fair and just conclusion as to the guilt 
or innocence of the defendant. This involves the 
necessity of the judge tailoring his direction to 
the facts of the particular case. If he is 
required to apply rigid rules, there will 
inevitably be occasions when the direction will be 
inappropriate to the facts. Juries are quick to 
spot such anomalies, and will understandably view 
the anomaly, and often, as a result, the rest of 
the directions, with suspicion, thus undermining 
the judge's purpose. Directions on corroboration 
are particularly subject to this danger ... . f -  19 

4.14 We agree, further, with the CLRC's conclusion that 
the rule whereby the evidence of one accomplice cannot 
corroborate that of another is unjustifiable. As the CLRC 
explained - 

16. p. 108-109, para. 179. 

17. See Part 1 of Appendix A to this paper. 

18. CLRC, pp. 110-111, para. 183. 

19. Chance [1988] QB 932, 941G-942A. 
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"Where the witness whose evidence is to be 
corroborated ( A )  and the suggested corroborating 
witness (B) are both accomplices, and both, acting 
independently of each other, tell the same story 
with consistent details and are unshaken in 
cross-examination, it seems extraordinary that B ' s  
evidence should not be capable of corroborating 
A ' s ;  and it is still more extraordinary if a third 
accomplice gives similar evidence. 

3. The complexity of the corroboration rules 

4.15 The complexity of the present rules produces 
difficulties both for judges and for juries. In Hester, 
Lord Diplock observed that the "complicated formulae about 
the concept of corroboration and the respective functions of 
judge and jury are . . .  unintelligible to the ordinary 
laymen":21 and, he suggested,22 the jury in that case had 
been "bewildered" by the trial judge's summing up - which 
had accorded with common practice23 and had accurately 
expounded the law. And more recently, in Spen~er,2~ May LJ 
(delivering the judgment of the Court of Appeal) remarked 
that it was 

,I... our combined experience, both from sitting at 
first instance and also in this court, that where 
the full warning has to be given as a matter of law 
it is very difficult to direct the jury in terms 
which they can clearly understand, particularly 
when one has to go on and direct them about which 
part of the other evidence can or cannot be 
considered to be corroborative." 

2 0 .  CLRC, p. 1 1 6 ,  para. 194.  The CLRC recommended abolition 
of this rule: ibid., and draft Bill, p. 184, clause 
1 9 ( 1 ) .  

2 1 .  Hester [ 1 9 7 3 ]  AC 296, 328C. 

2 2 .  Ibid., at p. 329F. 

2 3 .  [1973]  AC 2 9 6 ,  3283. 

2 4 .  [1985] QB 7 7 1 ,  786A-B. 
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4.16 The CLRC, too, pointed out that the existing rules 
led to many mistaken rulings at trials and hence to the 
quashing of convictions on appeal. 25 They instanced the 
technical rules governing what may and may not constitute 
corroboration,26 and who is an accomplice; and went on to 
analyse the case in which the trial judge wrongly directed 
the jury that an item of evidence was capable of providing 
corroboration - 

"Clearly the conviction would have to be quashed if 
corroboration was required by statute and there was 
no other corroboration; but it may have to be 
quashed even in a case where only a warning was 
necessary, notwithstanding the fact that it was 
open to the jury to convict in the absence of 
corroboration. The conviction might have to be 
quashed in such a case (i) because the judge 
erroneously took the view that the evidence was 
capable of being corroboration , and therefore 
omitted to give the warning or (ii) because, even 
if the judge gave the warning out of caution, the 
Court of Appeal considered that the jury might have 
found that the evidence was corroboration, when in 
fact it was not, and so have thought that the 
danger referred to did not exist. This is the 
situation even if there is plenty of other 
evidence, because the verdict will not show whether 

25. As to the incidence of appeals, we have conducted a 
survey of the transcripts of the 373  judgments of the 
Court of Appeal in appeals against conviction delivered 
in the twelve-month period from 1 May 1988. None of 
these appeals was merely frivolous, since all were 
brought with leave of either the single judge or the 
full court. The survey revealed that corroboration was 
an issue, sometimes amongst others, in 56 cases (a 
proportion of about 2 in 1 3 ) .  

26. The rules are set out in paras. 2.15-2.27 above. In 
Vetrovec (1982) 136  DLR (3d) 89 (considered below, in 
paras. 2.14-2.16 of Appendix B), the Supreme Court of 
Canada strongly criticised the definition o f  
corroboration laid down in Baskerville (para. 2.20 
above) on the grounds that the definition was unduly 
restrictive and put an onerous duty on the judge to sift 
through the available evidence in search of evidence 
capable of being corroborative. 
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t h e  j u r y  accepted t h e  o t h e r  evidence o r  convicted 
on t h e  s t r e n g t h  of t h e  uncorroborated evidence.  
The s t r i c t n e s s  of t h e  p re sen t  law ... has o f t e n  
c a u s e d  j u d g e s ,  o u t  o f  c a u t i o n ,  t o  f o l l o w  t o o  
c l o s e l y  i n  t h e i r  summing up t h e  wording of t h e  
enactment r equ i r ing  co r robora t ion  o r  t h e  words used 
i n  a judgment; and a s  a r e s u l t  t h e  j u r y  may be 
confused or even g e t  t h e  impression t h a t  t h e  judge 
i n t e n d s  t o  convey t o  them t h a t  t h e y  shou ld  no t  
c o n v i c t  u n l e s s  t h e  e v i d e n c e  a c h i e v e s  m o r a l  
c e r t a i n t  a s  d i s t i n c t  from proof beyond reasonable  
doubt. 

4 .17 The C L R C  a l s o  r e f e r r e d  t o  c o m m e n t s  made  o n  
c o n s u l t a t i o n  abou t  t h e  r u l e  t h a t ,  on t h e  one hand, t h e  judge 
s h o u l d  warn t h e  j u r y  t h a t  it was dangerous t o  conv ic t  on 
uncorroborated evidence and, on t h e  o t h e r ,  t h a t  he has t o  
t e l l  t h e  jury t h a t  they may n e v e r t h e l e s s  do ~ 0 . ~ 8  From t h e  
accused ' s  po in t  o f  view (commentators had sugges t ed ) ,  t h e  
d i r e c t i o n  was absu rd  s ince ,  having warned t h e  j u r y  t h a t  i t  

was dangerous to convict ,  t h e  judge must go on t o  remove 
much of t h e  p r o t e c t i o n  a f fo rded  by t h e  r u l e  by adding t h a t  
neve r the l e s s  t h e y  could c o n v i c t ;  b u t ,  conversely,  t h e  r u l e  
c o u l d  i r r a t i o n a l l y  impede t h e  p r o s e c u t i o n  , b e c a u s e  i t  
enab led  counsel f o r  t h e  accused t o  urge on t h e  ju ry  t h e  
i n j u s t i c e  of do ing  something t h a t  t h e  judge i s  about t o  t e l l  
them is  dangerous. 

4 .  The cor robora t ion  r u l e s  produce anomalies 

4.18 W e  wou ld  i n s t a n c e  some a n o m a l i e s  t o  which t h e  
p r e s e n t  r u l e s  g i v e  r ise.29 The f i r s t  i s  t h a t  a f u l l  
co r robora t ion  warning ( a s  d i s t i n g u i s h e d  from a warning of a 

27. CLRC, p. 109, para .  180. 

2 8 .  pp. 109-110, pa ra .  181. 

29. See a l s o  t h e  passage c i t e d  a t  para .  . 2 . 1 1  above from t h e  
judgment of t h e  Court of Appeal i n  Chance [1988] QB 932 .  
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s p e c i a l  need  f o r  c a u t i o n 3 0 )  need  n o t  be  g i v e n  where a n  
accompl ice  of t h e  accused  g ives  ev idence  on h i s  own behal f  
t h a t  i n c r i m i n a t e s  t h e  accused ,  whereas such  warning must be 
g iven  i f  t h e  accomplice i s  a p r o s e c u t i o n  w i t n e s s .  

4.19 Anomalies may ar ise ,  secondly ,  from t h e  meaning of 
t he  t e r m  "sexual  o f f e n c e " .  In  Simmons,31 f o r  example, t h e  
accused  ( a  p r o f e s s i o n a l  t a r o t  r e a d e r )  w a s  charged w i t h  f a l s e  
i m p r i s o n m e n t ;  h i s  v i c t i m ,  h a v i n g  come t o  h i s  f l a t  i n  

r e sponse  t o  an adve r t i s emen t  o f f e r i n g  a t a r o t  r e a d i n g ,  w a s  
d r i v e n  t o  lock  h e r s e l f  i n  t h e  bathroom i n  o r d e r  t o  avo id  h i s  
unwanted sexual  a t t e n t i o n s .  The Cour t  of Appeal r e j e c t e d  
t h e  a c c u s e d ' s  argument t h a t  t h e  o f f e n c e  w a s  s e x u a l  ( and  
t h a t ,  acco rd ing ly ,  a f u l l  c o r r o b o r a t i o n  warning shou ld  have 
been g i v e n )  . 32 

4.20 A f u r t h e r  anomaly i s  t h a t  a c o r r o b o r a t i o n  warning i s  
r e q u i r e d  i n  r e s p e c t  o f  t h e  ev idence  of a n  accomplice o n l y  i f  
he t a k e s  p a r t  i n  t h e  ~ a m e  crime a s  t h e  accused;33  shou ld  he 
be a n  accomplice t o  a lesser, a s s o c i a t e d  o f f e n c e  committed 
on t h e  same occas ion ,  t h e  r u l e  does n o t  app ly .  

30. P a r a .  2.33 above. 

31. [1987]  C r i m  LR 630. 

32. D e l i v e r i n g  t h e  c o u r t ' s  judgment, Watkins LJ s t a t e d  - 
" W e  p e r c e i v e  c o n s i d e r a b l e  dange r  i n  an  unwarranted 

e x t e n s i o n  o f  t h e  t h r e e  c a t e g o r i e s  [ u n d e r  t h e  
c o r r o b o r a t i o n  r u l e s ]  and t h i n k  t h a t  any sugges t ed  
ex tens ion  s h o u l d  be t r e a t e d  v e r y  c i r cumspec t ly .  W e  
do not a c c e p t  t h a t  t h i s  was a sexua l  c a s e  i n  which 
t h e  conven t iona l  warning shou ld  have been g i v e n  t o  
t h e  j u r y .  T h e  o f f e n c e  c h a r g e d  w a s  f a l s e  
imprisonment. I f  it was accompanied by some kind  
of sexual  a c t i v i t y  on t h e  p a r t  of t h e  a p p e l l a n t  i t s  
n a t u r e  w a s  n o t  such a s  t o  b r i n g  about t h e  e f f e c t  
c o n t e n d e d  f o r  o n  b e h a l f  o f  t h e  a p p e l l a n t " :  
( T r a n s c r i p t  N o .  8/C1/87, a t  p .  1 2 ) .  

33. Dav ies  [1954] AC 278; see pa ra .  2 . 1 2  above. 
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1 . 2 1  I n  t h e  case of  a s exua l  o f f e n c e  i n  which c o n s e n t  i s  
tn i s s u e ,  ev idence  bo th  of t h e  f a c t  t h a t  a compla in t  was 
nade by t h e  a l l e g e d  v i c t i m  s h o r t l y  a f t e r  t h e  o f f e n c e ,  and of 
t h e  subs t ance  o f  t h e  compla in t ,  i s  admiss ib l e  as showing t h e  
Zons i s t ency  of h e r  conduct w i t h  h e r  t e s t imony  and ,  where 
c o n s e n t  i s  i n  i s s u e ,  a s  be ing  i n c o n s i s t e n t  w i t h  consen t .  
N e v e r t h e l e s s ,  a compla in t  o f  t h i s  k ind  c a n n o t  amount t o  
c o r r 0 b o r a t i o n . 3 ~  Thus ,  when c o n s e n t  i s  i n  i s s u e ,  t h e  judge 
s h o u l d  t e l l  t h e  j u r y  t h a t ,  on t h e  one hand, t h e y  may r ega rd  
t h e  compla in t  as s u p p o r t i n g  t h e  compla inan t ' s  t e s t imony  b u t  
t h a t ,  on  t h e  o t h e r  hand, it i s  n o t  open t o  them t o  t r e a t  t h e  
c o m p l a i n t  a s  c o r r o b o r a t i o n  ( i n  i t s  l e g a l  s e n s e ) .  T h i s ,  it 
s e e m s  t o  u s ,  i s  n o t  o n l y  anomalous35  b u t  a l s o  a n o t h e r  
example of t h e  burdensome t a s k  t h a t  t h e  r u l e s  impose on t h e  
j u r y .  

4 .22  F i n a l l y ,  b e a r i n g  i n  mind  t h a t  t h e  c o r r o b o r a t i o n  
r u l e s  a p p l y  t o  s u m m a r y  t r i a l s  a s  w e l l  a s  t h o s e  o n  
i n d i c t m e n t ,  m a n y  m i g h t  a g r e e  w i t h  o n e  c o m m e n t a t o r ' s  
s u g g e s t i o n  t h a t  it i s  

"somewhat odd t o  r e q u i r e  a m a g i s t r a t e  t o  r e a s o n  a s  
fo l lows  o n  a charge  of i n d e c e n t  a s s a u l t  b rough t  by a 
r e s p e c t a b l e  m i d d l e - a g e d  f e m a l e :  ' I  b e l i e v e  h e r  
ev idence ,  b u t  I m u s t  t h i n k  t w i c e  b e f o r e  a c t i n g  upon it 
because  s ex  i s  a m y s t e r i o u s  t h i n g '  , w h e r e a s ,  on  a 
c h a r g e  f o r  a s s a u l t  b r o u g h t  by  a man w i t h  numerous 
c o n v i c t i o n s  f o r  v i o l e n c e ,  t h e  m a g i s t r a t e  c a n  s imply  s a y  
t o  himself ' I  b e l i e v e  h i s  ev idence  and I need n o t  t h i n k  
t w i c e  a b o u t  a c t i n g  u p o n  i t  b e c a u s e  t h e r e  i s  n o  
p a r t i c u l a r  dange r  t h a t  c h a r g e s  of v i o l e n c e  w i l l  be made 
on account  o f  n e u r o s i s ,  j e a l o u s y ,  f a n t a s y  o r  s p i t e ' .  ,836 

34.  See  para .  2 . 1 9  above. 

35. I t  has been  sugges t ed  w i t h  some f o r c e ,  i n  r e l a t i o n  t o  
cases w h e r e  c o n s e n t  i s  i n  i s s u e ,  t h a t  " s i n c e  t h e  
complainant d e n i e s  c o n s e n t  it cannot  be  s a i d  t h a t  t h e  
complaint i s  n o t  admi t t ed  as  ev idence  of  f a c t s  s t a t e d  
t h e r e i n " :  Zucke rman ,  T h e  P r i n c i p l e s  of C r i m i n a l  
Evidence (1989), p .  1 6 2 .  

3 6 .  Cross on Evidence ,  6 t h  ed. (1985), p .  237. 
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5. The corroboration r u l e s  may operate t o  t h e  d e t r i m e n t  o f  
t h e  accused  

4.23 The c o r r o b o r a t i o n  r u l e s  are in t ended  t o  o p e r a t e  f o r  
t h e  b e n e f i t  of t h e  accused .  However, Lord Diplock e x p l a i n e d  
i n  H e ~ t e r ~ ~  t h a t  

I ) . . .  t o  i n c o r p o r a t e  i n  t h e  summing up a g e n e r a l  
d i s q u i s i t i o n  upon t h e  l a w  o f  c o r r o b o r a t i o n  i n  t h e  
so r t  of l a n g u a g e  u s e d  by  lawyers may make t h e  
summing up immune t o  appea l  upon a p o i n t  of l a w ,  
b u t  it is c a l c u l a t e d  t o  confuse  a j u r y  of laymen 
and, i f  it does no t  pass  so f a r  ove r  t h e i r  heads 
t h a t  when t h e y  r each  t h e  j u r y  room t h e y  s imply  r e l y  
upon t h e i r  n a t i v e  common s e n s e ,  may, I b e l i e v e ,  a s  
r e s p e c t s  t h e  we igh t  t o  b e  a t t a c h e d  t o  e v i d e n c e  
r e q u i r i n g  c o r r o b o r a t i o n ,  have t h e  c o n t r a r y  e f f e c t  ' 

t o  a s e n s i b l e  warning couched i n  o r d i n a r y  language 
d i r e c t e d  t o  t h e  f a c t s  of t h e  p a r t i c u l a r  case." 

4.24 A similar p o i n t  has  been made by t h e  Supreme Court  
of C a n a d a ,  who s u g g e s t e d  t h a t  " t h e  a c c u s e d  w a s  i n  t h e  
unhappy p o s i t i o n "  o f  h e a r i n g  t h e  j u d g e  draw p a r t i c u l a r  
a t t e n t i o n  t o  t h e  t e s t i m o n y  t o  be c o r r o b o r a t e d ,  so  t h a t  
cogent  p r e j u d i c i a l  e v i d e n c e  was r e p e a t e d  and t h u s ,  however 
undes igned ly ,  h i g h l i g h t e d .  38 

37. 119731 AC 2 9 6 ,  3276-3283. 

38. Vetrovec (1982) 136 DLR (3d)  89, 95. Research by t h e  
London School o f  Economics J u r y  Project  team sugges t ed  
t h a t  a formal c o r r o b o r a t i o n  warning  may have a d v e r s e  
consequences  f o r  the accused: i n  a l i m i t e d  exper iment  
i n v o l v i n g  mock j u r y  t r i a l s  of a de fendan t  on a r a p e  
c h a r g e ,  t h e  r e s u l t s  s u g g e s t e d  t h a t  j u r o r s  w e r e  more 
w i l l i n g  t o  c o n v i c t  where t h e  judge gave  t h e  warning t h a n  
where  he gave none: [1973] C r i m  LR 208. 
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6 .  The c a t e g o r i e s  of evidence  t o  which t h e  corroboration 
r u l e s  apply 

4 . 2 5  In  t h i s  s e c t i o n  w e  r e v i e w  t h e  two c a t e g o r i e s  of 
e v i d e n c e  t o  which  t h e  c o r r o b o r a t i o n  r u l e s  now app ly ,  and 
c o n s i d e r  whether t h e r e  is any j u s t i f i c a t i o n  f o r  t h e  p r e s e n t  
r u l e  t h a t  e v i d e n c e  f a l l i n g  w i t h i n  e i t h e r  o f  t h o s e  
c a t e g o r i e s  s h o u l d  be t h e  s u b j e c t  of a compulsory warning. 

(a) Accomplices 

( i )  The o r i g i n s  o f  t h e  r u l e  

4.26 The o r i g i n s  of t h e  requi rement  of a c o r r o b o r a t i o n  
warn ing  i n  t h e  case of accompl ices  are c o n s i d e r e d  i n  P a r t  1 

o f  Appendix A t o  t h i s  paper .  t h e  
r u l e  was o r i g i n a l l y  j u s t i f i e d  as a c o u n t e r w e i g h t  t o  t h e  
practice of o f f e r i n g  rewards t o  accomplices who t e s t i f i e d ,  
a n d  a s  t h a t  p r a c t i c e  d imin i shed ,  t h e  j u s t i f i c a t i o n  f o r  a 
r u l e  app ly ing  i n d i f f e r e n t l y  t o  c a s e s  of accompl i ces  
d i s a p p e a r e d .  

A s  w e  po in t  o u t  t h e r e , 3 9  

(ii) The views o f  t h e  CLRC 

4 . 2 7  The CLRC, a f t e r  r ev iewing  t h e  r u l e  i n  some d e t a i l ,  
c o n c l u d e d  t h a t  i t  was u n j u s t i f i a b l e  a n d  s h o u l d  b e  
a b o l i s h e d .  4 o  

4 . 2 8  The CLRC set out41 an  o f t - c i t e d  passage  from a book 
p u b l i s h e d  a s  l o n g  ago a s  1836,42  which a t t a c k e d  t h e  r u l e  a s  
b e i n g  "a v i o l a t i o n  of t h e  p r i n c i p l e s  of common sense ,  t h e  
d i c t a t e s  of m o r a l i t y ,  and t h e  s a n c t i t y  of a j u r o r ' s  o a t h " .  

39 .  Paras .  2 - 4 .  

40 .  pp.  110-112 ,  p a r a s .  183-185. 

41 .  p .  111, p a r a .  184. 

42 .  Henry Joy (Lord  Chief Baron of t h e  Court  of Exchequer i n  
I r e l a n d )  , On t h e  Evidence o f  Accomplices. 
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The author observed that it was difficult to understand why, 
like every other witness "of whose credit there is an 
impeachment", the testimony of an accomplice was not left to 
the discretion of the judge to deal with according to the 
circumstances of the particular case. The view that the 
present requirement was "wholly wrong" , the CLRC added, was 
in accordance with the great majority of those who had 
replied in 1968 to its request for observations. 

4.29 
one judge - 

The CLRC cited43 the following comments submitted by 

"Some accomplices clearly have the strongest 
motives for casting all or most of the blame on the 
accused, others have no motive for lying. It has 
always seemed to me that to give the required 
warning as regards the accomplice in the second 
class is wholly unnecessary and unfair to the 
accomplice . . .  In such cases I have given the 
warning required, but have gone on to point out 
that what weight the jury attach to such a warning 
is for them and that they will probably want to 
consider on the facts of the case they are trying 
whether the accomplice has any motive at all for 
lying. 9'44 

(iii) Our conclusion 

4.30 Like the CLRC, whose reasoning we find convincing, 
we have concluded that there is no justification for a rule 
that requires a trial judge to treat all cases of accomplice 

4 3 .  At p. 111, para. 184. 

44. In our view, this comment well encapsulates the 
artificiality of the corroboration rules. .If in 
practice judges are constrained to place emphasis not 
upon the danger of convicting upon uncorroborated 
evidence, but simply upon the cardinal principle of 
every criminal trial - namely, that the assessment of 
the reliability and weight of the evidence is for the 
jury, then the previous compulsory recitation of the 
corroboration formulas can only be a source of 
confusion. 
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ev idence  i n  e x a c t l y  t h e  same way 

0 Sexual o f f e n c e s 4 5  

( i )  The views o f  t h e  CLRC 

4 . 3 1  The C L R C ,  b y  a m a j o r i t y ,  c o n c l u d e d  t h a t  t h e  
c o r r o b o r a t i o n  r u l e  should be r e t a i n e d  f o r  s e x u a l  o f f e n c e s  . 4 6  

They gave t h r e e  reasons  f o r  t h i s  conc lus ion .  F i r s t ,  t h e y  

sugges t ed  

" In  s e x u a l  ca ses  [ t h e r e ]  i s  t h e  dange r  t h a t  t h e  
compla inant  may have made a f a l s e  a c c u s a t i o n  owing 
t o  s e x u a l  neu ros i s ,  j e a l o u s y ,  f a n t a s y ,  s p i t e  o r  a 
g i r l ' s  r e f u s a l  t o  admi t  t h a t  she  consen ted  t o  an  
a c t  o f  which she  i s  now ashamed."47 

T h e r e  a r e ,  however,  a number of d i f f i c u l t i e s  abou t  t h i s  
ground.  F i r s t ,  w e  a r e  n o t  a w a r e  of e m p i r i c a l  ev idence  (as  
d i s t i n g u i s h e d  from o f t - r e p e a t e d  assert ~ n ~ ~ )  t h a t  t h e  danger  

4 5 .  The o r i g i n s  o f  t h e  r u l e  i n  r e l a t i o n  t o  s e x u a l  o f f e n c e s  
are c o n s i d e r e d  i n  P a r t  2 of Appendix A t o  t h i s  paper .  

46 .  The CLRC proposed  t h a t  t h e  e x i s t i n g  r u l e  t h a t  a c h i l d ' s  
u n s w o r n  e v i d e n c e  w a s  s u b j e c t  t o  a s t a t u t o r y  
c o r r o b o r a t i o n  requirement shou ld  be r e t a i n e d  where t h e  
c h i l d  was t h e  complainant i n  a s exua l  o f f e n c e .  The CLRC 
a l s o  p r o p o s e d  a g e n e r a l  c h a n g e  t o  t h e  e x i s t i n g  
c o r r o b o r a t i o n  r u l e  - namely, t h a t  t h e  judge  should  be  
r e q u i r e d  t o  warn n o t  t h a t  i t  would be dange rous  t o  
conv ic t  i n  t h e  absence of c o r r o b o r a t i o n ,  b u t  t h a t  i n  t h e  
absence o f  c o r r o b o r a t i o n  t h e r e  was a s p e c i a l  need f o r  
cau t ion  b e f o r e  conv ic t ing ;  and t h a t  t h e  judge  should  n o t  
b e  r e q u i r e d  t o  u s e  any p a r t i c u l a r  form o f  words i n  
g i v i n g  s u c h  c a u t i o n :  CLRC,  pp. 113-114, p a r a .  188; 
d r a f t  B i l l ,  c l a u s e  1 7 ,  pp .  183-184 and c l a u s e  2 0 ( 2 ) ,  p .  
185. 

47 .  CLRC, p. 113 ,  p a r a .  186. 

48 .  The view h e l d  by many, t h a t  j u d i c i a l  e x p e r i e n c e  had 
shown o v e r  many y e a r s  t h a t  a c h i l d ' s  u n s u p p o r t e d  
evidence w a s  u n r e l i a b l e ,  d i d  n o t  d e t e r  Pa r l i amen t  from 
removing ( b y  s .  34 of t h e  Cr imina l  J u s t i c e  A c t  1988) t h e  
ca tegory  of c h i l d r e n ' s  ev idence  from t h e  ambi t  of t h e  
c o r r o b o r a t i o n  r u l e s .  
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' is likely to exist for no reason other than that the offence 
is "sexual" in character.49 Secondly, if the rule rests 
upon assumptions concerning the characteristics of females 
in general, we do not regard that as a justifiable basis. 
Thirdly, moreover, if that view is relied on as a basis for 
the present rule, such reliance is misplaced, because the 
rule applies to male, as well as female, complainants. 

4.32 Second, the CLRC expressed the view that, in the 
case of an accomplice, any special danger that there may be 
in relying on the witness's evidence is apparent from the 
fact that he is an accomplice, or can readily be made 
apparent by the defence; whereas (the CLRC went on) in the 
case of a sexual offence the danger may be hidden. While 
this may be a cogent reason for not applying the rule to 
accomplice evidence, we find it less easy to accept its 
validity as a reason for the application of the 
corroboration rule in sexual cases. The force of the 
CLRC's argument is, moreover, impaired by the fact that in 
1986 Lord Ackner50 considered that the same argument would 
justify a distinction between glJ the (then) three 
categories of case, including accomplices,51 in which a 
corroboration warning was required and those in which, 
though some kind of warning should be given to the jury, a 
"full" corroboration warning was not needed.S2 

49. We have criticised, at para. 4.19 above, the basis on 
which offences are categorised as "sexual". 

5 0 .  In Spencer [1987] AC 128, 141F-H. 

51. The other categories were complainants in sexual 
offences and (until section 34 of the Criminal Justice 
Act 1988 came into force) children who gave sworn 
evidence. 

52. Paras. 2.33-2.37 above. 
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4 . 3 3  The CLRC observed ( t h i r d l y )  t h a t  t h e  n a t u r e  of such  
e v i d e n c e  may m a k e  t h e  j u r y  t o o  s y m p a t h e t i c  t o  t h e  
compla inant  and so  p r e j u d i c e  them a g a i n s t  t h e  accused .  W e  

f i n d  t h e  l o g i c  o f  t h i s  a r g u m e n t  somewhat d i f f i c u l t  t o  
f o l l o w ,  s i n c e ,  o n  t h e  one hand t h e  compla inan t ' s  ev idence  is  
n o t  of t h a t  c h a r a c t e r  i n  e v e r y  t r i a l  f o r  a s e x u a l  o f f e n c e ,  
a n d ,  on t h e  o t h e r  hand, t h e r e  may w e l l  be o t h e r  c a s e s  
( e s p e c i a l l y ,  p e r h a p s ,  where t h e  accused i s  cha rged  wi th  a 
n o n - s e x u a l  c r i m e  o f  v i o l e n c e )  i n  which  t h i s  f a c t o r  i s  
p r e s e n t  bu t  t o  which, n e v e r t h e l e s s  , t h e  c o r r o b o r a t i o n  r u l e  
does no t  apply .  

(ii) The recommendat ion  o f  t h e  Adv i so ry  Group on Video  
Evidence 

4 .34  I n  i t s  R e p o r t ,  p u b l i s h e d  i n  December 1989,  t h e  
A d v i s o r y  Group o n  Video Ev idence  rev iewed,  and  c o g e n t l y  
c r i t i c i s e d ,  t h e  p r e s e n t  c o r r o b o r a t i o n  r u l e s  , c o n c l u d i n g  
t h a t ,  un less  t h e y  w e r e  changed, t h e  Group's recommendations 
f o r  f a c i l i t a t i n g  t h e  t e s t i m o n y  o f  c h i l d r e n  a n d  o t h e r  
v u l n e r a b l e  w i t n e s s e s  might have a much more l i m i t e d  e f f e c t  
t h a n  was in t ended .53  The Group went on t o  recommend t h e  
a b o l i t i o n ,  w i t h o u t  rep lacement ,  of t h e  p r e s e n t  common l a w  
c o r r o b o r a t i o n  r u l e s  r e l a t i n g  t o  t h e  ev idence  of compla inants  
(whe the r  c h i l d  o r  a d u l t )  i n  s e x u a l  o f f ences .54  

53 .  See  pa ras .  3.13-3.14 above .  The Advisory Group po in ted  
o u t ,  a t  p a r a .  5 .25 ,  t h a t  many w i t n e s s e s  most l i k e l y  t o  
b e n e f i t  f r o m  i t s  p r o p o s a l s  would be t h e  v i c t i m s  o f  
s exua l  of f e n c e s ,  who "canno t  u s u a l l y  be  c o r r o b o r a t e d " ,  
and cont inued:  " I t  would b e  q u e s t i o n a b l e  i n  p r i n c i p l e  
and u n d e s i r a b l e  i n  p r a c t i c e  t o  i n t r o d u c e  q u i t e  r a d i c a l  
measu res  f o r  f a c i l i t a t i n g  t h e i r  e v i d e n c e ,  i f ,  o n c e  
a d m i t t e d ,  i t  w e r e  t o  c o n t i n u e  t o  b e  i n v a r i a b l y  
c h a r a c t e r i s e d  as 'dangerous ' by judges ,  'I 

5 4 .  The r e l e v a n t  p a r t s  of  t h e  Group ' s  r e p o r t  a p p e a r  a s  
Appendix C t o  t h i s  paper .  
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(iii) Other considerations 

4.35 One ground on which the mandatory warning might be 
justified is that an allegation of the commission of a 
sexual offence is peculiarly easy to make and peculiarly 
difficult to refute. However, this does not apply to every 
charge of a sexual offence; and even as regards cases in 
which the circumstances are of that kind, we do not see why 
charges of sexual of fences should be "significantly more 
difficult to answer than charges of other offences committed 
in private and which leave no trace of their occurrence".55 

4.36 The present approach has been criticised by academic 
c~mrnentators~~ on the ground that the rule is not only 
unnecessary and unduly formal, but also positively 
undesirable in that the recital by the judge of the reasons 
for the existence of the rule in sexual ~ a s e s 5 ~  is insulting 
to women in general, and to complainants in particular, when 
those reasons are not based on demonstrated fact, and 
irrespective of the particular facts of the case. The 
obligation on the judge to use language demanded by the 
corroboration rule has also been criticised by lay 
commentators, and although such criticism may be unfair 
towards the particular judge involved, whose task is to act 
in accordance with the law, they are difficult to answer as 

55. 

56. 

57. 

Dennis , "Corroboration Requirements Reconsidered" , 
[1984] Crim LR 316, 327. 

e.g., Temkin, Rape and the Legal Process (1987), 
DD. 133-137. under the headina "The Corroboration 
L L  

Warning - 'A Lingering Insult' to Women"; she suggests 
(at p. 141) that the requirement of a warning in sexual 
cases "owes its existence to misogynistic fantasy". A 
similar view has been expressed by at least one court in 
another jurisdiction: see the comments of Judge Armand 
Arabian of California cited in para. 5.7 of Appendix B 
below. 

See para. 2.10 above. 
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a comment on t h e  r u l e  i t s e l f .  Thus, a f t e r  t h e  t r i a l  of a 
p a r t i c u l a r l y  d i s g r a c e f u l  r a p e ,  d u r i n g  w h i c h  t h e  j u d g e  
a p p e a r s  t o  h a v e  s a i d  n o  m o r e  i n  r e l a t i o n  t o  t h e  
c o m p l a i n a n t ’ s  e v i d e n c e  t h a n  t o  u s e  t h e  common form o f  
warn ing ,  The Independent  commented i n  a l e a d i n g  a r t ic le  - 

“The p e n a l t y  w a s  imposed  p r i m a r i l y  as  a r e s u l t  o f  
ev idence  p r o v i d e d  by t h e  v i c t i m  and i n  s p i t e  o f  t h e  
t e n o r  of t h e  e a r l i e r  summing-up by t h e  judge  who had 
t o l d  t h e  j u r y  t h a t  it w a s  dangerous t o  c o n v i c t  on t h e  
evidence o f  a n  a l l e g e d  v i c t i m  a lone .  Moreover [ t h e  t r i a l  
judge] had spoken  of t h e  t e m p t a t i o n  on t h e  p a r t  o f  women 
t o  ‘ exagge ra t e  o r  f a b r i c a t e ’  when q u e s t i o n s  of s e x u a l  
misconduct w e r e  involved .  H e  d i d  n o t  a p p a r e n t l y  f i n d  it 
n e c e s s a r y  t o  e x p l a i n  t h e  r e a s o n s  f o r  t h i s  
s ex i s t - sound ing  conc lus ion .  

4 .37  I t  may a l s o  be t h e  case (and t h i s  is a matter on 
w h i c h  w e  s h o u l d  p a r t i c u l a r l y  w e l c o m e  comment) t h a t  t h e  
p r o s p e c t  of t h e  r e c i t a t i o n  by t h e  judge of t h e  c o r r o b o r a t i o n  
warn ing ,  and i t s  p o s s i b l e  e f f e c t  upon t h e  j u r y ,  o p e r a t e s  as 
a n  a d d i t i o n a l  d e t e r r e n t  t o  t h e  p r o s e c u t i o n  of compla in t s  by 
f e m a l e  v i c t ims  o f  s exua l  crimes, no tab ly  r a p e  - a d d i t i o n a l ,  
t h a t  is ,  t o  o t h e r  f a c t o r s .  Those d e t e r r e n t  f a c t o r s ,  which 
m a n y  c o m m e n t a t o r s  r e g a r d  a s  f o r m i d a b l e ,  h a v e  b e e n  
expounded59 a s  f o l l o w s  - 

“I t  may n o t  g e n e r a l l y  be a p p r e c i a t e d  t h a t  once a 
woman sets i n  t r a i n  a compla in t  t h a t  s h e  has  been 
raped ,  s h e  has t o  undergo  a prolonged o r d e a l .  I n  
t h e  f i r s t  p l a c e  t h e r e  w i l l  b e  a p o l i c e  
i n t e r r o g a t i o n ,  one o f  t h e  purposes of which is  t o  
ensu re ,  as f a r  a s  p o s s i b l e ,  t h a t  s h e  i s  n o t  making 
a f a l s e  charge ;  i ndeed  unfounded a l l e g a t i o n s  are 
o f t e n  c l e a r e d  up a t  t h i s  s t a g e .  Next s h e  has  t o  
answer f u r t h e r  q u e s t i o n i n g  by t h e  p o l i c e  surgeon . . .  a n d  t o  u n d e r g o  a t h o r o u g h  a s  w e l l  a s  a n  
i n t i m a t e  and i n e v i t a b l y  d i s t a s t e f u l  gynaeco log ica l  
examinat ion .  Fur thermore ,  i f  h e r  s t o r y  of t h e  r a p e  

58 .  The Independent ,  13 October 1989, p.18. 

59 .  I n  t h e  Repor t  of an Advisory  Group on t h e  Law of Rape 
c h a i r e d  by M r s  J u s t i c e  He i lb ron  (1975) ,  Cmnd. 6352,  a t  
pa ras .  88-89. 
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is true she will, at this stage, probably be in a 
state of shock and possibly also have suffered 
painful injuries: yet she may have to spend many 
hours at the police station before she is able to 
return home. 

"At the trial, which will take place some 
considerable time later, she has to relive the 
whole unpleasant and traumatic experience. In many 
cases she will be cross-examined at length. 

n60 ... . 

4 .38  Our provisional view is, therefore, that the 
arguments of the CLRC in favour of retaining mandatory rules 
applying to all complainants in sexual cases are not made 
out. 

7. Our conclusion 

4.39 We have therefore concluded that both the detailed 
structure of the present corroboration rules, and the law 
governing the categories of cases to which those rules are 
applied, are unsatisfactory in so many respects that there 
is no alternative to abolishing the present law. That is 
our first and main provisional proposal. 

4.40  It does not follow, however, that there should be no 
rules as to the way in which judges handle, and direct 
juries about, certain types of evidence. The Court of 
Appeal has recently observed that the corroboration rules 
have evolved from long experience in order to serve the 
interests of justice.61 Whilst we respectfully suggest that 

60. We should be grateful for comments on the extent to 
which in practice the corroboration rules deter victims 
of sexual offences from coming forward or assisting in 
the apprehension or prosecution of their assailants. We 
list at paras. 6 . 3 - 6 . 4  below all the specific matters on 
which comments are invited. 

61. Willoughby ( 1 9 8 8 )  88  Cr App R 91, 96. 
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t h e  Court was n o t  intending t o  assert t h a t  t h e  p r e s e n t  r u l e s  
i n  a l l  t h e i r  d e t a i l  a r e  necessary t o  s e r v e  t h a t  purpose, 
t h e r e  i s  no doubt  t h a t  t h e  b a s i c  o r i g i n  of t h e  r u l e s  is  a 
wide ly  held b e l i e f  t h a t  t h e  i n t e r e s t s  of t h e  accused do, or 
a t  l e a s t  may, r e q u i r e  c e r t a i n  k inds  of e v i d e n c e  t o  be  
s p e c i a l l y  treated. W e  have a l s o  seen62 t h a t  t h e  c o u r t s  have 
r e c e n t l y  developed f u r t h e r ,  a l b e i t  more f l e x i b l e ,  r u l e s  t o  
govern the t r e a t m e n t  of o t h e r  t y e e s  of doub t fu l  evidence 
t h a t  f a l l  o u t s i d e  t h e  c a t e g o r i e s  f o r  which t h e  co r robora t ion  
r u l e s  have been developed. 

4.41 In P a r t  V of t h i s  paper ,  t h e r e f o r e ,  w e  consider  
w h e t h e r ,  e v e n  i f  t h e  p r e s e n t  c o r r o b o r a t i o n  r u l e s  a r e  
abo l i shed ,  t h e r e  should be introduced o t h e r  and less r i g i d  
r u l e s  governing n o t  only t h e  types  of evidence t o  which t h e  
c o r r o b o r a t i o n  r u l e s  a p p l y  a t  p r e s e n t  b u t  a l s o  o t h e r  
c a t e g o r i e s  of p o s s i b l y  suspec t  evidence. 

D. OUR PROVI'SIONAL PROPOSALS 

4.42 W e  p r o v i s i o n a l l y  propose t h a t  - 

(1) The p resen t  common law r u l e s ,  by  which t h e  
judge  i s  a u t o m a t i c a l l y  o b l i g e d  t o  warn t h e  
j u r y  t h a t  it would be dangerous t o  conv ic t  t h e  
accused on t h e  uncorroborated evidence of a 
prosecut ion w i t n e s s  who is  (i) a n  accomplice 
of  t h e  accused or (ii) t h e  complainant i n  a 
t r i a l  f o r  a s e x u a l  o f f e n c e ,  s h o u l d  b e  
abol ished.  

( 2 )  The s t a t u t o r y  r equ i r emen t  of  c o r r o b o r a t i o n  
r e l a t i n g  t o  p r o c u r a t i o n  o f  f e n c e s  under  t h e  
Sexual Offences A c t  1956 should be abol ished.  

62. Paras.  2.33-2.37 above. 
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4 . 4 3  These proposals require us to consider further how 
the law should develop if the present law on corroboration 
was indeed abolished. There appear to us to be two broad 
possibilities: first, that the present rules should be 
abolished without replacement; second, that some other and 
different rules should be provided by legislation to deal 
with categories of doubtful evidence. In Part V we discuss 
and invite views on these questions. 
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PART V 

SHOULD THERE BE RULES RELATING TO 

PARTICULAR CATEGORIES OF EVIDENCE? 

A. INTRODUCTION 

5 . 1  A s  w e  i n d i c a t e d  i n  p a r a g r a p h  4 . 4 3  a b o v e ,  w e  

c o n s i d e r  i n  t h i s  P a r t  of t h e  working paper whether,  on t h e  
assumption t h a t  o u r  p rov i s iona l  proposals1 f o r  t h e  a b o l i t i o n  
o f  t h e  p re sen t  c o r r o b o r a t i o n  r u l e s  a r e  implemented, any 
r u l e s  should be  l a i d  down f o r  t h e  purpose of c o n t r o l l i n g  o r  
g u i d i n g  j u r i e s  i n  a s s e s s i n g  p a r t i c u l a r  c a t e g o r i e s  of  
evidence;  and i f  so, what should be t h e  form t aken  by such 
r u l e s ,  and t o  what types of evidence t h e  r u l e s  should apply.  

5 . 2  In  paragraph 6.4 below, f o r  t h e  purpose of focusing 
comment, w e  l ist  s p e c i f i c  q u e s t i o n s  on which comment i s  
i n v i t e d .  The l i s t  is  not intended t o  be exhaust ive:  w e  
s h o u l d  welcome views on any i s s u e ,  whether o r  n o t  it appears 
i n  t h e  l i s t ,  t h a t  arises from t h i s  working paper .  W e  would 
emphasise t h e  importance t h a t  w e  a t t a c h  t o  t h e  views, i n  
p a r t i c u l a r ,  of t h o s e  concerned w i t h  t h e  p r a c t i c a l  working of 
t h e  l a w  i n  a s s i s t i n g  our  c o n s i d e r a t i o n  of what, i f  any, 
l e g i s l a t i v e  r u l e s  should r e p l a c e  t h e  p re sen t  co r robora t ion  
r u l e s .  

B. ABOLITION WITHOUT REPLACEMENT 

5 . 3  The p r i n c i p a l  argument i n  ,favour of p rov id ing  no 
s p e c i a l  r u l e s  is  t h a t  t h e  i n t e r e s t s  of j u s t i c e  are b e s t  
s e r v e d  by l eav ing  judges f r e e  t o  t a i l o r  t h e i r  d i r e c t i o n s  t o  
t h e  ju ry  t o  t h e  circumstances of  t h e  p a r t i c u l a r  case. This 
approach would appear  t o  have a number of a t t r a c t i o n s .  The 

1. See para.  4 . 4 2  above. 

65  



trial judge would be under an obligation to warn the jury to 
proceed with caution in relation to suspect testimony,2 but 
he would not be fettered by the technical rules with which 
the law of corroboration has become encrusted; in 
particular, he would have discretion as to the terms in 
which any warning was expressed.3 

5.4 Moreover, the discretion of the trial judge would be 
subject to review in this, as in other areas, by the 
appellate courts. In Turnbull$ the Court of Appeal said of 
its jurisdiction: 

"It is for the jury in each case to decide which 
witnesses should be believed. On matters of 
credibility this court will only interfere in three 
circumstances: first, if the jury has been 
misdirected as to how to assess the evidence; 
secondly, if there has been no direction at all 
when there should have been one; and thirdly, if on 
the whole of the evidence the jury must have taken 
a perverse view of a witness, but this is rare. 

In the light of this approach, the Court of Appeal would 
appear to have ample latitude to intervene if it should take 
the view that a trial judge has not given the warning that 
justice demands in the circumstances of the particular case. 

2. The common law rule was described in Beck [1982] 1 WLR 
461, 469A as "the obligation upon a judge to advise a 
jury to proceed with caution where there is material to 
suggest that a witness's evidence may be tainted by an 
improper motive." To that was added in Spencer [1987] 
AC 128, 142A, a recognition of the need, agreed by both 
sides in that case, to give a warning in cases of 
"potential unreliability". See paras. 2.33-2.37 above. 

3. Knowlden (1981) 77 Cr App-R 94, 100-101. It may also be 
noted that the abolition of the corroboration rules 
would automatically resolve the possible difficulty to 
which the decision of the House of Lords in Spencer 
[1987] AC 128 gives rise. 

4. [1977] QB 224. 

5. [1977] QB 224, 231D. 
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5.5 I t  should be borne i n  mind, too,  t h a t  when, i n  1988, 
P a r l i a m e n t  removed one c a t e g o r y  of e v i d e n c e  - namely, 
t e s t i m o n y  g i v e n  by  a c h i l d  - f rom t h e  a m b i t  o f  t h e  
c o r r o b o r a t i o n  r u l e s ,  no r ep lacemen t  f o r  t h o s e  r u l e s  was 
considered necessa ry .  

5 . 6  There  i s ,  however,  a s u b s t a n t i a l  case a g a i n s t  
l e a v i n g  the  law s o l e l y  t o  j u d i c i a l  development. L e g i s l a t i o n  
t h a t  did no m o r e  than implement our  p r o v i s i o n a l  proposals  
would f a i l  t o  make c l e a r  t o  t h e  c o u r t s  whether  o r  n o t ,  
d e s p i t e  t h e  a b r o g a t i o n  of  a c o r r o b o r a t i o n  r e q u i r e m e n t  , 
P a r l i a m e n t  i n t e n d e d  e v i d e n c e  a t  p r e s e n t  s u b j e c t  t o  
c o r r o b o r a t i o n  r u l e s  t o  b e  t r e a t e d ,  a s  a c a t e g o r y ,  as  
p o t e n t i a l l y  s u s p e c t .  I t  might be thought t h a t  i n  p r i n c i p l e  
t h i s  omission would render t h e  l e g i s l a t i o n  d e f i c i e n t ;  and 
t h a t ,  a s  a m a t t e r  of p r a c t i c e ,  mere a b o l i t i o n  of t h e  
c o r r o b o r a t i o n  r u l e s  would leave t r i a l  j u d g e s  b e r e f t  o f  
guidance on  whether and, i f  so t o  what e x t e n t ,  t hey  should 
warn the  ju ry  of  t h e  need f o r  cau t ion  i n  cases a t  p re sen t  
w i t h i n  t h e  co r robora t ion  r u l e s .  

5 . 1  A s p e c i f i c  a s p e c t  o f  t h i s  a r g u m e n t  i s  t h a t  
a b o l i t i o n ,  w i t h o u t  more, m i g h t  r e s u l t  i n  a s i g n i f i c a n t  
i n c r e a s e  i n  t h e  number of  a p p e a l s .  I n  t h e  absence of  
l e g i s l a t i v e  r u l e s  defendants would have g r e a t e r  scope t o  
a r g u e  t h a t  t h e  judge had f a i l e d  t o  give adequate  warning t o  
t h e  ju ry  about s u s p e c t  testimony, p a r t i c u l a r l y  i n  r e spec t  of 
evidence t h a t  had been p rev ious ly  sub jec t  t o  s p e c i f i c  r u l e s  
i n  t h e  i n t e r e s t s  of t he  accused.  Appel la te  c o u r t s  would 
t h e n  have t h e  burden of dec id ing  whether t o  formulate  new 

6 .  Criminal J u s t i c e  Act 1988, s .  34(1 )  (unsworn evidence) 
and s .  3 4 ( 2 )  (sworn ev idence ) .  The s e c t i o n  does no t  
apply t o  t h e  evidence of c h i l d  complainants i n  t r i a l s  
f o r  sexual  o f  fences .  

67  



rules in place of the oldI7 o r  whether, on the other hand, 
in effect no guidance should be given to trial judges. 
Decisions on such issues, it can be argued, should not be 
left solely to the courts, without legislative guidance. 

5.8 In order to explore this question we now suggest 
some possible legislative models. We invite comment both on 
whether there should be any such legislative rules and, if 
so, on what those rules should be. 

C. POSSIBLE LEGISLATIVE RULES 

5.9 Purely as a starting-point for discussion, we shall 
refer to proposals made by the Australian Law Reform 
Commission (the “ALRC”) in 1987,8 which are outlined in 
paragraphs 3.11-3.13 of Appendix 2 to this paper. We 
consider first the nature of the obligations imposed upon 
the judge by the proposals. 

5.10 The ALRC suggests that legislation to implement its 
proposed rules for dealing with categories of doubtful 
evidence9 should be in the following terms - 

“(2) Where there is a jury and a party so requests, the 
Judge shall, unless there are good reasons for  not 
doing so - 

7. Notwithstanding that the Court of Appeal has stated that 
it would not wish to fetter the discretion of the trial 
judge as to the exact terms in which the jury should be 
warned: see, e.g., Knowlden (1981) 77 Cr App R 94, 
100-101. 

8. By contrast with our provisional proposals, the 
Australian proposals, which are outlined in paras. 
3.11-3.13 of Appendix 2 to this paper, were made in the 
context of a general review of the law of evidence. 

9. F o r  the categories of evidence to which the ALRC 
proposals apply, see para. 5.19 below. 
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( a )  w a r n  t h e  j u r y  t h a t  t h e  e v i d e n c e  may b e  

( b )  inform t h e  ju ry  of t h e  ma t t e r s  t h a t  may cause 

( c )  warn t h e  j u r y  o f  t h e  need f o r  c a u t i o n  i n  
determining whether t o  accept  t h e  evidence and 
the weight t o  be g iven  t o  it. 

" ( 3 )  I t  i s  n o t  necessary t h a t  a p a r t i c u l a r  form of words 

" ( 4 )  This does n o t  a f f e c t  any o t h e r  power of t h e  Judge 

u n r e l i a b l e ;  

it t o  be u n r e l i a b l e ;  and 

be u s e d  i n  giving t h e  warning o r  information.  

t o  g ive  a warning t o ,  or t o  inform, t h e  jury."1° 

5.11 I t  w i l l  be noted t h a t  t h i s  approach does n o t  p l ace  
t h e  judge under any  absolute  o b l i g a t i o n  t o  g ive  a warning i n  
r e s p e c t  of any t y p e  o r  ca t egory  of evidence, nor  does it 
s p e c i f y  t h e  terms i n  which such a warning should be given. 
W e  should f i n d  it very h e l p f u l  t o  have views on whether 
j udges  should be  under such o b l i g a t i o n s  i n  r e s p e c t  of any, 
and  i f  so what, ca t egor i e s  of  evidence. The ALRC scheme 
inco rpora t e s  a number of comparat ively novel f e a t u r e s ,  and 
w e  i n v i t e  comment on whether t h e y  would b e  s u i t a b l e  f o r  
i n t r o d u c t i o n  i n  t h i s  country.  Those f e a t u r e s  of  t h e  scheme 
are as follows. 

5 .12 F i r s t ,  it r e q u i r e s  t h e  court  t o  make a s p e c i f i c  
d e c i s i o n  on whether  any, and i f  so what, guidance t h e  j u r y  
r e q u i r e s  i n  r e s p e c t  of evidence t h a t  expe r i ence  sugges t s  
p r e s e n t s  s p e c i a l  problems. The ALRC r e p o r t  l i m i t s  t h i s  
o b l i g a t i o n  to  cases where a d i r e c t i o n  i s  r eques t ed  by a 
p a r t y ,  bu t  it i s  f o r  c o n s i d e r a t i o n  whether  it might be 

v a l u a b l e  t o  o b l i g e  t h e  c o u r t  t o  r e q u i r e  submissions,  a l b e i t  
i n  some cases  of  a very b r i e f  n a t u r e ,  i n  a l l  cases t h a t  f e l l  
w i t h i n  t h e  s p e c i f i e d  c a t e g o r i e s .  An o b l i g a t i o n  t o  d i s c u s s  
w i t h  c o u n s e l  t h e  e v i d e n t i a l  i m p l i c a t i o n s  of  c e r t a i n  

10.  This formulat ion would r e q u i r e  adap ta t ion  i f  app l i ed  i n  
mag i s t r a t e s '  c o u r t s .  
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categories of testimony, without however binding the judge 
as to how that evidence shall be handled, may be a valuable 
way of retaining the trial judge's discretion whilst 
ensuring that the problems of particular types of evidence 
are not overlooked; and of ensuring that the judge's 
exercise of that discretion is properly considered at the 
trial and, so far as possible, agreed.ll 

5.13 Second, some may see it as a valuable feature that 
in cases that have been identified as characteristically 
requiring special treatment the judge is required to give 
reasons for not giving a warning. 

5.14 Third, it may be thought desirable that the judge 
should be obliged to tell the jury why he is giving a 
warning, rather than being permitted simply to tell them of 
"a special need for caution", or some similar non-specific 
phrase. It would appear that the latter solution has been 

11. It is of interest that the Court of Appeal has recently 
indicated that in cases where the present corroboration 
rules have to be applied the judge should formally seek 
the assistance of counsel in formulating the terms of 
his summing up, whether or not counsel takes an 
initiative in the matter. O . . .  the judge would have 
been assisted by submissions from counsel, in the course 
of which there would have been explored ... both aspects 
of the matter, namely, (i) what were the ingredients of 
the offences in respect of which the jury should be told 
to look for corroboration and (ii) what evidence was 
there capable of amounting to corroboration. In almost 
all cases where a direction on corroboration is 
required, it is desirable that the judge should, at the 
conclusion of the evidence, hear submissions from 
counsel - they will often be very brief - on these two 
important matters": Ensor [1989] 1 WLR 4 9 7 ,  505G-H. In 
such a case thz judge will be seeking submissions on 
complex rules of law, rather than on how he should 
exercise a discretion. Nonetheless, the same basic 
principle applies, of formal review of evidential issues 
before embarking on the summing-up. It is also of 
interest that in New Zealand legislation requires the 
judge in certain cases formally to consider whether to 
give a warning: see para. 4 . 5  of Appendix B below. 
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. dop ted  i n  a t  least  one o t h e r  j u r i s d i c t i o n , 1 2  and on one 
view might be t h o u g h t  s u f f i c i e n t  t o  p u t  t h e  j u r y  "on gua rd" .  
Iowever ,  a j u r y  so d i r e c t e d  would l a c k  any guidance  as t o  
;he p a r t i c u l a r  a s p e c t s  of t h e  ev idence  i n  r e s p e c t  of which 
t h e y  should  be c a u t i o u s ,  o r  as t o  what t ype  of ev idence ,  or 
d h a t  t y p e  of c o n c l u s i o n  on t h e i r  p a r t ,  would s u f f i c e  t o  

d i s c h a r g e  t h e i r  d u t y  of c a u t i o n .  While t h e s e  i s s u e s  a r e  
u l t i m a t e l y  f o r  t h e  j u r y ,  t h e  p r e s e n t  format of a c r i m i n a l  
t r i a l  r equ i r e s  t h e  j u r y  to  b e  g iven  e x p l i c i t  and h e l p f u l  
g u i d a n c e  by t h e  judge  on e v i d e n t i a l  i s s u e s .  A warn ing  t h a t  
r e s t r i c t e d  i t s e l f  t o  speaking o f  a s p e c i a l  need f o r  c a u t i o n  
m i g h t  be thought n o t  t o  f u l f i l  t h i s  requi rement .  

5.15 Four th ,  however, t h e  a d o p t i o n  of s u c h  a scheme 
would  r e spec t  t h e  judgement o f  t h e  t r i a l  judge i n  a s s e s s i n g  
t h e  rea l  n a t u r e  a n d  r e l i a b i l i t y  o f  p a r t i c u l a r  i t e m s  o f  
e v i d e n c e ,  and i n  de t e rmin ing  t h e  n a t u r e  of t h e  guidance  t h a t  
t h e  j u r y  r e q u i r e d  i n  r e s p e c t  o f  it. I t  would be f o r  t h e  
t r i a l  judge t o  c o n s i d e r  whether  a warning was a p p r o p r i a t e ,  
t a k i n g  i n t o  a c c o u n t  a l l  r e l e v a n t  f a c t o r s ,  i n c l u d i n g  h i s  
judgement and e x p e r i e n c e  of t h e  d i f f i c u l t i e s  a t t a c h i n g  t o  
p a r t i c u l a r  types o f  ev idence .  H e  would, however, be  f r e e ,  
a n d  be expected, t o  e x e r c i s e  h i s  judgement as to  t h e  terms 
i n  which any s u c h  warning shou ld  be expres sed ,  and as t o  t h e  
emphasis t h a t  s h o u l d  be p l a c e d  on such c o n s i d e r a t i o n s  when 
d i s c u s s i n g  t h e  e v i d e n c e  a n d  demeanour of a p a r t i c u l a r  
w i t n e s s .  

12 .  See t h e  New Zealand p r o v i s i o n . s e t  o u t  a t  p a r a .  4 .5  o f  
Appendix B t o  t h i s  paper .  S i m i l a r l y ,  t h e  p r o p o s a l s  o f  
t h e  Canadian F e d e r a l / P r o v i n c i a l  Task Force  (see p a r a .  
2 . 4  of Append ix  B t o  t h i s  p a p e r )  do n o t  a p p e a r  t o  
r e q u i r e  t h e  judge  t o  e x p l a i n  why c a u t i o n  i s  necessa ry  i n  
a n y  g i v e n  c a s e .  T h e  " T u r n b u l l "  d i r e c t i o n  o n  
i d e n t i f i c a t i o n  e v i d e n c e  ( p a r a  . 3 . 7  above  ) , however , 
r e q u i r e s  t h e  j u d g e  b o t h  t o  warn t h e  j u r y  a s  t o  a 
" s p e c i a l  need  f o r  c a u t i o n "  and t o  t e l l  them why t h a t  
cau t ion  i s  r e q u i r e d :  T u r n b u l l  [1977] QB 224, 228C. 
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5.16 Such d e c i s i o n s  by t h e  judge, a l t h o u g h  
discretionary, would be subject to appellate control. 
However, we would expect the appellate courts, in reviewing 
a statute that expressly conferred on the trial judge the 
margin of judgement that we envisage, to give very great 
weight to his exercise of that judgement in the particular 
circumstances of the case. Moreover, we have in mind that 
the judge might be assisted at the trial by formal 
submissions concerning the exercise of his discretion. l 3  
Such a process should clarify the aspects of the evidence 
that are genuinely in dispute, and thus avoid unnecessary 
appeals. We do not therefore envisage that such a system 
would require, or would engender, a substantial number of 
appeals. 

5.17 In any such system it would be necessary to provide 
some guidance as to the categories of evidence to which the 
rules apply. It is not enough to leave that matter to the 
discretion of the trial judge, since he is already free to 
give such warning as he thinks fit in respect of any of the 
evidence. The purpose of any legislative rules must be to 
reinforce that protection for the accused by requiring the 
judge to exercise, or to consider exercising, his power to 
warn in respect of certain types of evidence that have been 
identified as capable of posing specific problems. It is, 
however, difficult to formulate a definitive list of the 
types of evidence that should be subject to special 
provisions. 

5.18 We should, first, welcome comments on whether any 
such legislative rules should be applied to the categories 
at present governed by the corroboration rules. We seek 
comment, secondly, on whether the opportunity should be 
taken of putting on a more formal footing the recognition of 

13. See para. 5.12 above. 
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t h e  need f o r  s p e c i a l  t r ea tmen t  of o t h e r  t y p e s  o f  ev idence  
t h a t  has  become a p p a r e n t  i n  r e c e n t  yea r s .14  W e  are i n c l i n e d  
t o  t h i n k  t h a t  a s y s t e m  t h a t  d i d  n o t  s u f f e r  f r o m  t h e  
a r t i f i c i a l i t y  a n d  l i m i t i n g  n a t u r e  o f  t h e  p r e s e n t  
c o r r o b o r a t i o n  r u l e s  might w i t h  advantage  b e  a p p l i e d  more 
w i d e l y  than t h e  p r e s e n t  l a w  on  c o r r o b o r a t i o n ,  b u t  w e  seek  
comment on t h e  p o i n t .  

5 . 1 9  
s h o u l d  

( a  

The ALRC proposed t h a t  cases i n  which s p e c i a l  r u l e s  
apply s h o u l d  inc lude  - 

ev idence  t h e  r e l i a b i l i t y  of which may be a f f e c t e d  
b y - a g e ,  i l l - h e a l t h  (whether  p h y s i c a l  o r  m e n t a l ) ,  
i n j u r y  o r  t h e  l i k e ;  

( b )  e v i d e n c e  g i v e n  b y  a w i t n e s s  c a l l e d  b y  t h e  
p r o s e c u t o r ,  being a pe r son  who might r easonab ly  be  
s u p p o s e d  t o  have  b e e n  c o n c e r n e d  i n  t h e  e v e n t s  
g i v i n g  rise t o  t h e  p roceed ings ;  

( c )  i n  t h e  case of a p r o s e c u t i o n  f o r  an  o f f e n c e  of a 
sexua l  n a t u r e ,  e v i d e n c e  g iven  by a v i c t i m  of t h e  
a l l e g e d  o f  fence .  l5 

5 . 2 0  These  a r e  mere ly  broad i n d i c a t i o n s  of p o s s i b l e  
categories, and  migh t  i n  some r e s p e c t s  be though t  t o  be  t o o  
w i d e l y  expressed  ( f o r  i n s t a n c e ,  ca t egory  ( b )  might  be r ead  
as inc lud ing  t h e  victim of any  o f f e n c e ) .  They a l s o  do n o t  

1 4 .  See pa ras .  2 . 3 3 - 2 . 3 7  above .  

1 5 .  The ALRC p r o p o s a l s  apply  also,  i n  r e s p e c t  o f  ev idence  i n  
c r imina l  t r i a l s ,  t o  a d m i s s i o n s  and t o  i d e n t i f i c a t i o n  
evidence. A5 w e  exp la ined  i n  pa ra .  1 . 2  above, w e  do n o t  
t h i n k  it a p p r o p r i a t e  i n  t h i s  e x e r c i s e  t o  rev iew t h e  
a l r eady  detailed law on i d e n t i f i c a t i o n  ev idence ;  and any 
p o s s i b l e  a l t e r a t i o n  i n  t h e  law r e l a t i n g  t o  admiss ions  
should,  i n  o u r  view, w a i t  u n t i l  t h e  l a w  o n  c o n f e s s i o n  
evidence h a s  been rev iewed,  as i n d i c a t e d  i n  pa ra .  1 . 3  
above. H o w e v e r ,  i f  someth ing  l i k e  t h e  scheme d i s c u s s e d  
i n  t h e  t e x t  w e r e  adopted f o r  some or a l l  o f  t h e  c l a s s e s  
of ev idence  d i s c u s s e d  i n  t h i s  paper ,  it w o u l d  t h e r e a f t e r  
be  compara t ive ly  s imple  t o  add t o  t h e  l i s t  of c l a s s e s  
any o t h e r  class of e v i d e n c e  t h a t  it w a s  t hough t  would 
b e n e f i t  from s i m i l a r  t r e a t m e n t .  

1 3  



in terms extend to the case in which "there is material to 
suggest that a witness's evidence may be tainted by an 
improper motive", even though that category of evidence has 
been identified by English courts as requiring special 
attention.l6 Therefore, rather than speculate further on 
the systems in other jurisdictions, we put forward for 
comment the following list of possible categories: 

(a) evidence the reliability of which may be 
affected by age,17 ill-health (whether 
physical or mental), injury or the like; 

(b) in the case of a prosecution for an 
offence of a sexual nature, evidence given by 
the victim of the alleged offence;18 

(c) evidence by any person who has given 
' material assistance or encouragement to the 
accused in the commission of the offence 
charged or of any other offence adduced in 
evidence against him; l9 

16. Beck [1982] 1 WLR 461, 46914. 

17. The corroboration rules that at one time applied to 
children's evidence were abolished by s .  34 of the 
Criminal Justice Act 1988: see n. 4, Part I1 above. We 
do not seek to review that decision. However, we should 
be interested to receive comment on the question 
whether, if a different scheme (such as the one outlined 
here), not based on corroboration, was to be introduced, 
one category of evidence within it should be evidence 
that might be unreliable because of the witness's youth. 

18. We have indicated in Part IV above the objections that 
we see to the use of this category in relation to the 
present corroboration rules. We should welcome comment 
on the extent to which those objections are considered 
to apply to the inclusion of this category in the 
different scheme discussed here. 

19. This formulation, which can no doubt be improved on, is 
intended (a) to avoid the technicalities of the law of 
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( d )  evidence i n  r e s p e c t  of which t h e r e  is 
ma te r i a l  t o  s u g g e s t  t h a t 2 0  i t  m a y  be t a i n t e d  
by  a n  improper motive. 

5 . 2 1  we a c c e p t  t h a t  some of t h e  fo rego ing  c a t e g o r i e s  may 
be d i f f i c u l t  o f  d e f i n i t i o n ,  o r  may be expressed  i n  unusua l ly  
w i d e  terms: " t a i n t e d  by an improper motive" might be  thought  
t o  be an example.21 However, it should  be remembered t h a t  
t h e  purpose of t h e s e  fo rmula t ions  i s  t o  i d e n t i f y  cases i n  
wh ich  t h e  judge h a s  t o  dec ide  whe the r  o r  no t  t o  e x e r c i s e  h i s  
d i s c r e t i o n .  Tha t  a p a r t i c u l a r  case arguably  f a l l s  w i t h i n  a 
w i d e l y  drawn c a t e g o r y  w i l l  n o t  mean t h a t  t h e  judge  has  t o ,  
o r  w i l l  i n  f a c t ,  g i v e  a warning i n  t h a t  c a s e .  

5 .22  W e  w o u l d  a l s o  e n v i s a g e  t h a t  t h e  l e g i s l a t i v e  
s p e c i f i c a t i o n  o f  c a t e g o r i e s  o f  c a s e  f o r  s p e c i a l  
c o n s i d e r a t i o n  would n o t  e n t a i l  t h e  a b o l i t i o n  of t h e  e x i s t i n g  
g e n e r a l  d i s c r e t i o n  of t h e  judge  t o  make any comment t h a t  he 
t h i n k s  f i t  i n  p a r t i c u l a r  cases  f a l l i n g  o u t s i d e  t h o s e  
c a t e g o r i e s .  T h a t  r e s i d u a l  p r o t e c t i o n  f o r  t h e  accused  might 

1 9 .  Continued 
accompl i ces ;  and  ( b )  t o  r e a c h  pe r sons  i m p l i c a t e d  i n  
o f f e n c e s  o f  wh ich  e v i d e n c e  i s  a d m i s s i b l e  u n d e r  t h e  
s i m i l a r  f a c t  r u l e .  I n  New Zea land ,  l e g i s l a t i o n  r e q u i r e s  
t h e  judge ,  a t  a t r i a l  for any  o f f e n c e ,  t o  c o n s i d e r  
g iv ing  a warn ing  t o  t h e  j u r y  on t h e  need f o r  s p e c i a l  
c a u t i o n  i n  a n y  case where it appears  t o  him t h a t  "a 
wi tness  may have  some purpose  of h i s  o r  h e r  own t o  s e r v e  
i n  g iv ing  e v i d e n c e " :  see p a r a .  4 . 5  of Appendix B below. 

20 .  W e  sugges t  t h a t  t h i s  f o r m u l a t i o n ,  which w a s  used  by t h e  
c o u r t  i n  Beck [1982] 1 WLR 4 6 1 ,  469A (see p a r a .  2.35 
above) ,  is d e s i r a b l e  t o  e x c l u d e  mere s p e c u l a t i o n  about  
t h e  bona f i d e s  of a w i t n e s s .  

21 .  I n  New Zealand, however, l e g i s l a t i o n  (see p a r a .  4 . 5  of 
Appendix B )  p rov ides  t h a t  t h e  judge must c o n s i d e r  g i v i n g  
a warning where "it appea r s  t o  t h e  Judge t h a t  a w i t n e s s  
may have some purpose of h i s  o r  he r  own t o  s e r v e " .  The 
judge t h e r e f o r e  c o n t r o l s  t h e  i n i t i a l  judgement as t o  
whether t h e  case f a l l s  i n t o  t h e  ca t egory  a t  a l l .  



be thought to mitigate any concerns about the difficulties 
of formulating a definitive list of special categories of 
evidence. 

5.23 In the foregoing exposition, we 'have assumed that 
the same rules would apply to all categories identified as 
requiring special treatment, and in particular that the same 
rules should apply to the categories of evidence at present 
subject to the corroboration rules as to other categories of 
suspect evidence. We have, however, made that assumption 
only for ease of exposition. As we indicate in paragraph 
5.18 above, we invite comment on whether, in the case either 
of the evidence of an accomplice or that of a complainant in 
sexual offences, there should continue to be special rules 
differing from the law applying to other types of suspect 
evidence, and if so what form those rules should take. 

5.24 We have also assumed that, as at present, any 
obligation to warn or otherwise to give special treatment to 
certain types of evidence should apply only in relation to 
evidence unfavourable to the accused. We should be 
interested to know if there are any who question that 
assumption. 

D. SHOULD A WARNING BE PROHIBITED IN CERTAIN CASES? 

5.25 This final question arises out of criticisms that 
have been made of the present corroboration rules relating 
to the evidence of female complainants in trials for sexual 
offences. It is: are there any categories of evidence as to 
which judges should be forbidden by statute to give any 
warning, or where warnings in certain terms should be 
forbidden? 
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5.26 Canadian legislation22 provides, in relation to 
evidence in trials for certain sexual offences,23 that - 

“no corroboration is required for a conviction and 
the judge shall not instruct the jury that it is 
unsafe to find the accused guilty in the absence 
of corroboration. 

5.27 The argument in favour of introducing a similar 
provision into our law is that there is a danger that, 
notwithstanding the abolition of the present corroboration 
rule, judges in trials for sexual offences may be inclined 
automatically to warn the jury of the unreliability of 
complainants’ evidence in such cases. Judges (the argument 
would run) have been trained for many years to regard the 
evidence of complainants, especially if female, as 
potentially suspect and to direct the jury accordingly; and 
the abolition of the mandatory corroboration rule may not 
suffice to counterbalance this deeply entrenched judicial 
attitude. As a result, statements that are regarded as 
offensive and productive of undesirable con~equences~~ may 
continue to be made. 

5.28 There are, however, countervailing considerations. 
First, it would seem wrong in principle to forbid the giving 
of a warning, or to limit the terms of any warning, in 
relation only to specific categories of witness: a 
logically coherent provision would prohibit the giving of a 
warning in respect of the testimony of any witness merely on 
the ground that he or she falls into a particular category 

22. See para. 2.8 of Appendix B to this paper. 

23. Criminal Code, s .  246.4. The offences are: incest; 
gross indecency; sexual assault with a weapon, threats 
to a third party or causing bodily harm; and aggravated 
sexual assault. 

2 4 .  See paras. 4.36-4.31 above. 
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(for example, of race or occupation). To select one or more 
types of witness for privileged treatment would appear 
undesirable. Then (second), it can be contended that justice 
towards the accused requires that the judge must in every 
case have a discretion to give such warning, if any, as he 
considers necessary in the circumstances of the particular 
case; he must, that is, be free to warn the jury about a 
particular complainant whose evidence there is good reason 
to believe to be ~ n r e l i a b l e . ~ ~  Indeed, in non-sexual 
offences this proposition is not contested. 

5.29 We should welcome comment on these issues. We shall 
also wish to consider whether it is necesary to deter the 
expression of assumptions about the characteristics of other 
categories of witness, for instance, young children. It is 
of interest that New Zealand has recently legislated in that 
sense. The legislation does not appear to prohibit all 
comment on a particular child's evidence, but it does 
prevent the judge from expressing assumptions about the 
evidence of children as a category.26 

25. In New Zealand the Evidence Law Reform Committee 
expressed the view in its Report on Corroboration (1984) 
that the Canadian provision set out in para. 5.26 above 
was "inflexible" and could lead to wrongful convictions: 
see further, para. 4.3 to Appendix B below. 

26. Sect. 23H(c) of the Evidence Act 1908, inserted by the 

"The Judge shall not instruct the jury on the need 
to scrutinise the evidence of young children 
generally with special care nor suggest to the jury 
that young children generally have tendencies to 
invention or distortion." 

Evidence Amendment Act 1989, s .  3, provides that- 

Sect. 23H(d) provides that the section should not "limit 
the discretion of the Judge to comment on ... specific 
matters raised in any evidence during the trial." 
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E .  PROCEDURE I N  MAGISTRATES' COURTS 

5 . 3 0  For ease o f  e x p o s i t i o n ,  o u r  d i s c u s s i o n  has  r e l a t e d  
t o  Crown Cour t  p rocedure ,  where a formal i n s t r u c t i o n  on 
e v i d e n c e  i s  g i v e n  by t h e  judge  t o  t h e  j u r y .  However, it 

would seem d e s i r a b l e  t h a t  any r u l e s  of ev idence  formula ted  
f o r  t h e  p r o t e c t i o n  of t h e  accused  should  a p p l y  e q u a l l y  i n  
m a g i s t r a t e s '  c o u r t s ,  as  indeed do  t h e  p r e s e n t  c o r r o b o r a t i o n  
r u l e s .  W e  see no  obvious  r e a s o n  why m a g i s t r a t e s  a s  a 
t r i b u n a l  of f a c t  should  f i n d  it any  ha rde r  to a p p l y  any of 
t h e  r u l e s  sugges t ed  above t h a n  t h e y  do t h e  p r e s e n t  r u l e s  of 
e v i d e n c e .  However, w e  would p a r t i c u l a r l y  w e l c o m e  comment on 
t h i s  po in t ,  and upon any of t h e  matters raised e a r l i e r  i n  
t h e  working p a p e r ,  from t h o s e  w i t h  expe r i ence  of p r a c t i c e  i n  
m a g i s t r a t e s  ' c o u r t s .  
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PART VI 

SUMMARY OF PROVISIONAL PROPOSALS AND MATTERS ON WHICH 
COMMENT IS INVITED 

6 . 1  W e  here summarise our  p rov i s iona l  proposals  and t h e  
s p e c i f i c  mat ters  on which w e  i n v i t e  comments. 

6 . 2  Our p rov i s iona l  proposals a r e  a s  follows - 

(1) The p r e s e n t  common law r u l e s ,  by which t h e  
judge i s  a u t o m a t i c a l l y  o b l i g e d  t o  warn t h e  
ju ry  t h a t  it would be dangerous t o  conv ic t  t h e  
accused on t h e  uncorroborated evidence of a 
p rosecu t ion  witness who i s  ( i )  an accomplice 
of t h e  accused o r  (ii) t h e  complainant i n  a 
t r i a l  f o r  a s e x u a l  o f f e n c e ,  s h o u l d  b e  
abol ished.  

(paragraph 4 . 4 2 )  

( 2 )  The s t a t u t o r y  r equ i r emen t  of c o r r o b o r a t i o n  
r e l a t i n g  t o  p r o c u r a t i o n  of f ences  unde r  t h e  
Sexual Offences Act 1956 should be abo l i shed .  

(paragraph 4 . 4 2 )  

6 . 3  W e  i n v i t e  comment on t h e  p roposa l s  set  o u t  i n  t h e  
previous paragraph and, i n  p a r t i c u l a r ,  t h e  i d e n t i f i c a t i o n  of 
any r easons  why t h e  proposals  should n o t  be accepted.  W e  
should a l s o  p a r t i c u l a r l y  a p p r e c i a t e  a s s i s t a n c e  concerning 
t h e  p r a c t i c a l  e f f e c t  and ope ra t ion  of t h e  p re sen t  r u 1 e s . l  

1. I n c l u d i n g  comments on t h e  e x t e n t  t o  which t h e  r u l e s  
d e t e r  v i c t i m s  o f  s e x u a l  o f f e n c e s  f r o m  p u r s u i n g  
complaints  o r  co-operat ing with t h e  p o l i c e .  
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. 4  T h e  p r o p o s a l s  s e t  o u t  i n  p a r a g r a p h  6 . 2  above 
u r t h e r  require  u s  t o  consider  how t h e  law should develop i f  
he  p r e s e n t  law on co r robora t ion  w a s  abol ished.  There appear 
o u s  t o  be two b road  p o s s i b i l i t i e s :  f i r s t ,  t h a t  t h e  
r e s e n t  ru l e s  s h o u l d  be a b o l i s h e d  w i t h o u t  r e p l a c e m e n t ;  
e c o n d ,  t h a t  s o m e  o t h e r  and d i f f e r e n t  r u l e s  s h o u l d  be 
x o v i d e d  by l e g i s l a t i o n  t o  d e a l  w i th  c a t e g o r i e s  of doubtful  
w i d e n c e .  W e  accordingly i n v i t e  views on t h e  following 
p e s t i o n s ,  and i n  p a r t i c u l a r  on  t h e  l i k e l y  p r a c t i c a l  
2 p e r a t i o n  and e f f e c t  of any a l t e r n a t i v e  system suggested 

( 3 )  

S h o u l d  t h e  p r e s e n t  c o r r o b o r a t i o n  r u l e s  be  
abo l i shed  without any replacement? What would 
be t h e  p r a c t i c a l  e f f e c t  of such a s t e p ?  

(paragraphs 5.3-5.7) 

A l t e r n a t i v e l y ,  i f  t h e  p r e s e n t  r u l e s  a r e  
abo l i shed ,  should t h e  ca t egor i e s  of  evidence 
a t  p r e s e n t  w i t h i n  t h e  c o r r o b o r a t i o n  r u l e s  
(namely,  accomplice evidence g i v e n  f o r  t h e  
p rosecu t ion  and t h a t  of complainants i n  sexual 
o f f e n c e s )  b e  s u b j e c t  t o  s o m e  s p e c i a l  
l e g i s l a t i v e  p rov i s ion?  

(paragraphs 5.18 and 5.23) 

A r e  t h e r e  any o t h e r  c a t e g o r i e s  of evidence 
t h a t  s h o u l d  b e  s u b j e c t  t o  s u c h  s p e c i a l  
p rov i s ion?  

(paragraphs 5.18-5.23) 
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( 4 )  S h o u l d  s u c h  s p e c i a l  p r o v i s i o n  r e q u i r e  a 
mandatory warning and, i f  so,  what shou ld  be 
t h e  t e r m s  of such a warning? 

(pa rag raphs  5.10-5.11) 

( 5 )  A l t e r n a t i v e l y ,  shou ld  t h e r e ,  i n  r e l a t i o n  t o  
any c a t e g o r y  of e v i d e n c e ,  b e  a r e q u i r e m e n t  
b r o a d l y  a long  t h e  l i n e s  o f  t h e  sys tem proposed 
by t h e  A u s t r a l i a n  Law Reform Commission? 

(pa rag raphs  5.9-5.23) 

I f  s o ,  comment i s  i n v i t e d  on  t h e  p o s s i b l e  
f o l l o w i n g  components of such  a sys tem - 

( a )  Should  t h e  judge shou ld  be  under  a d u t y  
t o  c o n s i d e r  g i v i n g  a warning whether  o r  
n o t  a p a r t y  r e q u e s t s  him t o  do so? I n  
e i t h e r  c a s e ,  s h o u l d  h e  be r e q u i r e d  t o  
h e a r  submiss ions  on t h e  p o i n t ?  

(pa rag raph  5 .12 )  

( b )  Should  t h e  judge b e  o b l i g e d  t o  g i v e  a 
warn ing  un le s s  t h e r e  are good r e a s o n s  n o t  
t o  do so? 

(pa rag raph  5 .10 )  

( c )  I f  t h e  judge  d e c i d e s  a g a i n s t  g i v i n g  a 
warn ing ,  should  he  be r e q u i r e d  t o  g i v e  
r e a s o n s  ( i n  t h e  absence  o f  t h e  j u r y ) ?  

(pa rag raph  5.13) 
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If the judge gives a warning, should he 
be required to tell the jury why he is 
giving it? 

(paragraph 5.14) 

If the judge decides that a warning is 
necessary: (i) should the terms of the 
warning be prescribed (see question 4 
above), or (ii) should they be for the 
judge to determine? 

(paragraph 5.15) 

Should any special provision apply to evidence 
favourable to the accused? 

(paragraph 5.24) 

Are there any categories of evidence as to 
which judges should be forbidden by statute to 
give any warning, or where warnings in certain 
terms should be forbidden? 

(paragraphs 5.25-5.29) 

Are there any reasons why a statutory scheme 
should not extend to trials in magistrates' 
courts ? 

(paragraph 5.30) 

6 . 5  We shall also welcome comment on any aspect of the 
subject-matter of this working paper that is not expressly 
covered by the above questions. 
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APPENDIX A 

THE ORIGINS OF THE COMMON LAW CORROBORATION RULES 

Part 1 
Acc omp 1 ices 

1 .  The roots of the law relating to the evidence of 
accomplices lie in the practice on the part of prosecuting 
authorities, both public and private, of seeking the 
co-operation of accomplices as the most likely means both of 
both apprehending and convicting offenders. To this end, 
the inducement of a pardon,l o r  of immunity from 
prosecutionI2 was offered. 

2 .  The offer of a pardon or immunity from prosecution 
would largely depend on the accomplice's "performance" in 
court. In an era when the death penalty extended to 

1. By the late seventeenth century, the practice of 
granting pardons or promises of immunity, commonly 
accompanied by financial rewards , to accomplices for 
turning King's evidence was established. (Some sources 
date the practice from the reign of Edward IV.) There 
were statutory provisions for pardons where an 
accomplice's testimony would convict those charged with 
committing one of a specified number of offences; and 
pardons were given by royal proclamation after an 
accomplice had testified, or (with the Crown's 
permission) could be promised by a complainant in reward 
for evidence. 

2 .  Some accomplices who gave evidence for the prosecution 
were granted only commuted sentences rather than freedom 
from prosecution. Promises of immunity were not always 
honoured. The promisee had to rely on the word of the 
magistrate, and had no legal right, but rather, in the 
words of Lord Mansfield CJ, "an equitable title to a 
pardon". Despite the uncertain nature of the reward for 
giving evidence "on approval", the practice became 
increasingly common throughout the eighteenth century. 
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relatively minor crimes, the incentive to commit perjury was 
very great. Thus, as the practice of granting "pleas of 
approvement" became more prevalent, judges became 
increasingly suspicious of the credibility of accomplice 
testimony.3 However, although the evidence of accomplices 
was viewed with suspicion there was originally no formal 
requirement of corroboration, or even of a duty to give a 
corroboration warning: in 1680 , Hale, while acknowledging 
the considerable dangers of relying on such testimony, 
considered that the credibility of the witness was best left 
to the jury.4 

3 .  There is evidence of the existence in the 1750s of 
a "mandatory corroboration rule" applied by judges at the 
Old Bailey, who would direct the jury to acquit where there 
was no evidence to corroborate the testimony of an 
accomplice appearing for the prosecution. Although it is 
doubtful whether this approach was universal at that time, 6 

3 .  In Rudd (1775) 1 Cowp. Rep. 331, 336, 98 ER 1114, 1117, 

"Though . . . they are clearly competent witnesses, 
their single testimony alone is seldom of 
sufficient weight with a jury to convict the 
offenders; it being so strong a temptation to a man 
to commit perjury, if by accusing another he can 
escape himself. 'I 

Lord Mansfield observed of accomplice witnesses that- 

4 .  Pleas of the Crown, vol. I, p. 305. 

5. Langbein, Shaping the Eighteenth Century Criminal Trial, 
pp.96-100. 

6. However, Henry Fielding wrote, in general terms, in 
Increase of Robbers (1751), p.11, that - 

"Though the evidence of the accomplice be ever so 
positive and explicit, nay ever so connected and 
probable, still, unless it be corroborated by some 
other evidence, it is not sufficient." 
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c o u r t s  became i n c r e a s i n g l y  wary of accompl ice  t e s t imony  from 
the  beg inn ing  of t h e  e i g h t e e n t h  c e n t u r y .  

4 .  S e v e r a l  c a s e s  b e t w e e n  1784  and  1788  l a i d  t h e  
f o u n d a t i o n s  f o r  t h e  common l aw c o r r o b o r a t i o n  r u l e s  i n  
r e s p e c t  o f  a c c o m p l i c e s .  I n  S m i t h  and  Dav i s7  a l t h o u g h  
a c c e p t i n g  t h a t  an accompl ice  was a competent w i t n e s s ,  t h e  
c o u r t  cons ide red  it too dangerous t o  permi t  a c o n v i c t i o n  
based o n  t h e  unsuppor ted  ev idence  of an  accomplice.  The 
s u b s e q u e n t  c a s e  o f  Atwood and  R o b b i n s 8  c l a r i f i e d  t h e  
p o s i t i o n  by d i s p e l l i n g  any sugges t ion  t h a t  t h e  judge  may 
w i t h d r a w  t h e  c a s e  f r o m  t h e  j u r y  i n  t h e  a b s e n c e  o f  
c o r r o b o r a t i o n :  r a t h e r ,  t h e  judge must warn t h e  j u r y  of t h e  
danger o f  c o n v i c t i n g  upon t h e  unsuppor ted  t e s t imony  of an  
accompl ice .  

5.  Towards t h e  end  of t h e  e i g h t e e n t h  c e n t u r y ,  t h e r e  
was a n  i n c r e a s e  i n  t h e  number of cases i n  which a pe r son  
accused  o f  a s e r i o u s  o f f e n c e  was r e p r e s e n t e d  by counse l .  
G r e a t e r  j u r y  a t t e n t i o n  was t h e r e f o r e  d i r e c t e d  t o  t h e  
weakness of uncorrobora ted  accomplice t e s t imony .  T h i s  had a 
d u a l  e f f e c t :  i t  s t r e n g t h e n e d  t h e  e f f e c t  o f  t h e  
c o r r o b o r a t i o n  r u l e s  i n  r e s p e c t  of accompl ice  t e s t imony ,  bu t  
a t  t h e  same t i m e  d imin i shed  t h e  p r a c t i c e  t h a t  had g i v e n  
b i r t h  t o  those  r u l e s  o f  o f f e r i n g  rewards o r  inducements t o  
accompl ices  t o  t e s t i f y ,  s i n c e  t h e i r  ev idence  wi thou t  more 
was u s u a l l y  i n s u f f i c i e n t  t o  secu re  a c o n v i c t i o n .  

6 .  N o t w i t h s t a n d i n g  t h a t  t h e  j u d g e  h a d  t o  g i v e  a 
warning as t o  t h e  dange r s  of r e l y i n g  on  t h e  uncorrobora ted  
t e s t imony  of an accompl ice ,  t h e  i s s u e  of whether o r  n o t  t h e  
w i t n e s s  w a s  t o  be b e l i e v e d  remained a q u e s t i o n  f o r  t h e  j u r y .  

7 .  ( 1 7 8 4 )  1 Leach 4 7 9 ,  n .  ( b ) ,  168 ER 341. 

8 .  (1788)  1 Leach 464, 168 ER 334. 
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The court could only determine, as a question of law, the 
competency of a witness to testify. Thus the accused could 
be convicted solely on the testimony of an acc~mplice.~ In 
1809 Lord Ellenborough CJ explained that - 

"No one can seriously doubt that a conviction is 
legal, though it proceed upon the evidence of an 
accomplice only. Judges in their discretion will 
advise a jury not to believe an accomplice, unless 
he is confirmed, or only in as far as he is 
confirmed; but if he is believed, his testimony is 
unquestionably sufficient to establish the facts he 
deposes. It is allowed, that he is a competent 
witness; and the consequence is inevitable, that if 
credit is given to his evidence, it requires no 
confirmation from another witness. ''lo 

7. Until 1907, the warning given was "at most a 
salutary and usual practice, to be followed or not, at the 
judge's discretion".ll It was not a prerequisite of a valid 
conviction. l2 With the establishment of the Court of 
Criminal Appeal, however, the need for a warning took on the 
force o€ a rule of law.13 In 1954, in Davies,14 the. House 
of Lords affirmed that the rule, although one of practice, 
now has the force of a rule of law. 

9 .  Atwood and Robbins (1788) 1 Leach 464, 168 ER 334. 

10. Jones 2 Campbell 131, 132-133, 170 ER 1105, 1106. 

11. Per Lord Simonds LC in Davies [1954] AC 378, 396. 
12. Although in 1837 Lord Abinger CB referred to the warning 

as "a practice which deserves all the reverence of law": 
Farler 8 Car & P 106, 107, 173 ER 418, 419. 

13. For example, in Tate [1908] 2 KB 680, 682, the new court 
held that where the judge omitted t o  give a 
corroboration warning, and an accused was convicted 
solely on the testimony of an accomplice, the conviction 
must be quashed. The need for a corroboration warning 
was described in Baskerville [1916] 2 KB 658, 663, as 
"virtually equivalent to a rule of law". 

14. 119541 AC 378, 399. 
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8 .  Originally, the term "accomplice" was limited to 
parties to the offence with which the accused was charged. 
Subsequently, it was extended to two other types of witness 
who, in a broad sense, might also be described as 
accomplices. First , eiver of goods giving evidence at 

rged with stealing the goods was 
, an accomplice of the alleged thief;15 secondly, 

ses where evidence of similar of fences 
i s  admissibler16 the warning was held to be required in 
respect of the testimony of parties to those offences. l7 In 
1954 the House of Lords reviewed and confirmed these 
authorities. l8 

Part 2 

I Complainants in Sexual Offences 

9. The rule requiring a corroboration warning to be 
given in respect of the testimony of victims of sexual 
offences apparently began to take its modern shape in the 
early years of the Court of Criminal Appeal. 

10. The courts have long been cautious about relying on 
such testimony. A prosecutrix's evidence has traditionally 
been regarded as peculiarly susceptible to fantasy or 
fabrication, motivated by frustration, spite or remorse. An 

early presumption existed in medieval times against relying 
on the testimony of a woman bringing an appeal of rape. She 
had to prove that while the offence was recent she had 
raised the "hue and cry" in neighbouring towns, and shown 

15. Jennings (1912)'7 Cr App R 242; Dixon (1925) 19 Cr App R 
36. 

16. Under the "similar fact" principle; see paras. 2.25-2.26 
above. 

17. Farid (1945) 30 Cr App R 168. 

18. Davies [3954] AC 378, 400-401; see para. 2.12 above. 
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her injuries and clothing to men. An alleged failure to do 
so could be raised as a defence by the appellee. Reference 
to this requirement is made as long ago as Bracton's 
Corona (c. 1267). In 1905 the Court for Crown Cases 
Reserved observed that this rule was exceptional, because it 
was only in rape cases that the prosecution had to prove 
that the complainant had raised the hue and cry, and it was 
a defence that she had not.19 The requirement has long 
since fallen into disuse; but it is unclear whether it fell 
completely out of use or was replaced by some other form of 
corroboration rule, however amorphous. 

11. Certainly, a complainant's testimony continued to 
be treated with distrust and caution. As early as 1680 Hale 
recognised that rape presented peculiar risks of 
concoction - 

I t . .  .it must be remembered that it [the allegation 
of the rape] is an accusation easily to be made and 
hard to be proved, and harder to be defended by the 
party accused, tho never so innocent. 492Cl  

However, it is significant that in the paragraph preceding 
this passage he considered how the common law should deal 
with the problem of witness mendacity in these situations - 

"the. credibility, of the [complainant's] testimony 
and how far forth she is to be believed, must be 
left to the .jury and is more or less credible 
according to the circumstances of the fact that 
concur in the testimony." 

It is paradoxical that Hale's comment has been used to 
justify the present corroboration requirement in trials for 
sexual offences,, since it is doubtful whether he envisaged 
formal rules of the type now generated by that requirement 

19. Osborne [1905] 1 KB 551, 559. 

20. Pleas of the Crown, V01.1, c.58, p. 635. 
L 
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to deal with the problem of witness reliability. Hale's 
view appears to have been that if support was required for 
particular testimony then "circumstances that concur in the 
testimony" should suffice. 

12. Hale's view was substantially reiterated by 
Blackstone, who stated of an adult rape victim - 

'I... [she] is in law a competent witness; but the 
credibility of her testimony, and how far forth she 
is to be believed, must be left to the jury upon 
the circumstances of fact that concur in that 
testimony .1*21 

However, he went on to refer specifically to the case where 
the rape victim was under twelve years of age. In such 
cases a conviction should not be supported unless there was 
confirmation of the complainant's testimony - 

"... it is much to be wished, in order to render 
[children's] evidence credible, that there should be 
some concurrent testimony, of time, place, and 
circumstances, in order to make out the 'fact; and 
that the conviction should not be grounded singly on 
the unsupported accusation of an infant under years 
of discretion. " 

13. The introduction in the nineteenth century of 
several statutes that, exceptionally, required corroboration 
of testimony was crucial in the development of the common 
law corroboration warning in trials for sexual offences. 
The Criminal Law (Amendment) Act 1885 extended the ambit of 
the criminal law in the field of sexual offences, and a 
number of the new offences contained provisions that 
precluded conviction on the uncorroborated testimony of the 
complainant. The Act required the witness to be 
"corroborated in some material particular by evidence 

21. Commentaries on the Laws of England (1811), Book IV, 
p. 213. 
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implicat ing t h e  accused".22 I t  was the operat ion of t h e s e  
provis ions,  c r y s t a l l i s e d  by t h e  c rea t ion  of t h e  Court of 
Criminal Appeal , t h a t  induced judges t o  introduce a general 
requirement t h a t  a warning should be given. 

1 4 .  The f i r s t  ed i t ion  of Halsbury's Laws ( 1 9 1 0 )  makes 

no mention of  any r u l e  of law o r  p r a c t i c e  r e q u i r i n g  a 
corroboration warning t o  be given f o r  sexual offences.  By 
c o n t r a s t ,  t h e  second ed i t ion  (1934) refers t o  t h e  mandatory 
warning as a f i rmly  establ ished r u l e  of p r a ~ t i c e . ~ 3  

15. The Court  of Criminal Appeal appears t o  have f i rs t  
considered the  need fo r  a warning i n  1910.  In  Graham,24 the  
Court  approved t h e  d i rec t ion  given by the  t r i a l  judge i n  
which he had - 

" p o i n t e d  o u t  t h e  r i s k  of  a c t i n g  on t h e  
evidence of the g i r l ,  unless corroborated; 
and a t  t h e  same t i m e  ... expla ined  t h a t  
s t r i c t l y  speaking t h e  law did not requi re  
tha t  h e r  evidence should be corroborated,  
and t h a t  i f  t h e y  b e l i e v e d  t h e  g i r l ' s  
evidence they could act  upon it. 'I25 

22. 

23. 

2 4 .  

25. 

It  i s  believed t h a t  t h i s  d e f i n i t i o n  was der ived from the  
Poor Law Amendment A c t  1834, s. 1 2 ,  which requi red  
cor robora t ion  i n  a f f i l i a t i o n  cases .  A t  t h a t  per iod 
there  was a ban on witnesses who had a propr ie ta ry  o r  
pecuniary i n t e r e s t  i n  t he  outcome of t he  case.  Although 
women who w e r e  c a l l e d  t o  t e s t i f y  a s  t o  p a t e r n i t y  
s t r i c t l y  had no i n t e r e s t  i n  t h e  case between t h e  par ish 
seeking  maintenance and t h e  p u t a t i v e  f a t h e r  , t h e i r  
ev idence  was r e q u i r e d  t o  be " c o r r o b o r a t e d  i n  t h e  
material  p a r t i c u l a r  by o the r  testimony". 

vo l .  1 3 ,  para .  841, c i t i n g ,  among o ther  a u t h o r i t i e s ,  
Love11 (1923) 1 2 9  LT 638; Ross ( 1 9 2 4 )  18 C r  App R 1 4 1 ;  
Jones (1925) 19  C r  App R 39- 

( 1 9 1 0 )  4 C r  App R 218.  

ibid., 2 2 0 .  
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The fact that this warning was given at the trial may 
indicate that the corroboration warning already had a 
foundation in practice. 

16. In Brown,26 the conviction of the accused on a 
charge of incest was overturned because the jury had not 
been warned of the danger of convicting on the 
uncorroborated evidence of the victim. Delivering the 
judgment of the Court of Criminal Appeal, Lord Alverstone CJ 
stated - 

"In our view the girl was an accomplice, but even 
if she were not, she was a witness who on her own 
story had been letting her father have connection 
with her, and was certainly an abandoned girl. 8827 

Lord Alverstone observed that there had been an invariable 
practice for years of cautioning juries about accepting the 
evidence of "such a witness" against the testimony of an 
accused. It is unclear, however, whether he was referring 
to the ground of the complicity of the witness, or to the 
fact that she was a complainant in respect of a sexual 
of fence. 

17. The reason for the warning requirement was not 
clarified by the court's decisions in Pitts28 and 
Cratchlepr2g where the court held that a warning should be 
given, but seemed to do so on the basis of the tender years 
of the complainant. However, in 1918, in D0ssi,3~ Atkin J 
in the Court of Criminal Appeal explained that the mandatory 

26. (1910) 6 Cr App R 24. 

27. (igioj 6 Cr  pp R 24,  26. 

28. (1912) 8 Cr App R 126. 

29. (1913) 9 Cr App R 232. 

30 .  (1918) 87-LJKB 1024, 1026. 
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warning was appropriate equally to the testimony of child 
and of adult,complainants. In 1924, in =,3l Lord Hewart 
CJ formulated the rule in its present form - namely, as 
requiring the judge to warn the jury that it is not safe to 
convict on a charge of a sexual nature on the uncorroborated 
testimony of the complainant. 

31. (1924) 18 Cr App R 141, 142. 
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APPENDIX B 

CORROBORATION IN CRIMINAL TRIALS: 
A COMPARATIVE LAW STUDY 

INTRODUCTION 

1.1 This Appendix sets out the rules governing 
corroboration, and, where applicable, a summary of proposals 
for reform made by law reform bodies in other jurisdictions. 
This study covers the law in Canada, Australia, New Zealand, 
the United States and Scotland. 

1.2 With the exception of Scotland, the laws in these 
jurisdictions share a common or closely related ancestry, 
which is the same’as that of the English law. To avoid 
unnecessary repetition, therefore, we concentrate on 
differences between the law of the jurisdiction under review 
and English law. In the case of Canada and Australia, 
emphasis is placed on proposals for the reform of existing 
rules that are very similar to the present English rules. 
As regards New Zealand, we examine the radical reforms 
effected by legislation in recent years. In the United 
States the law has developed somewhat differently because of 
the limits placed there on the power of the judge to direct 
the jury as to fact. 

CANADA 

2.1 In Canada, there have been two major recent surveys 
of the law of evidence by reform bodies, the Law Reform 
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Commission in 1975, and the Federal/Provincial Task Force on 
the Uniform Laws of Evidence in 1982. Both bodies made 
recommendations for reform of the law of corroboration, 
neither of which have been implemented, but the law has 
undergone substantial reform by the courts and the 
legislature in recent years, 

The Canadian Law Reform Commission recommendations in 1975 

2.2 In 1975, the Canadian Law Reform Commission 
produced a report on Evidence. They recommended that every 
rule of law requiring corroboration as the basis of a 
conviction, or requiring the judge to warn the jury of the 
dangers of convicting on uncorroborated evidence, be 
abrogated. 

2.3 The Commission's conclusion was that there was no 
evidence to suggest that juries are more likely to be misled 
by the evidence of accomplices, victims of sexual offences 
or young children than by any other witnes's. In their view, 
juries are able to evaluate the testimony before them, 
taking into account such factors as its source and the fact 
that it is unsupported. They saw no reason why the 
frailties of the evidence of these types of witness should 
not be equally open to exposure by cross-examination and the 
arguments of counsel as that of any other witness. They 
regarded the statutory requirements of corroboration with 
regard to the offences of perjury, treason and forgery as 
historical anomalies, and saw no reason for those offences 
to be treated any differently from any other offence. 

The Task Force recommendations in 1982 

2.4 In 1982, the Report of the Federal/Provincial Task 
Force on Uniform Rules of Evidence was published, containing 
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a draft Uniform Evidence Act for Canada. The corroboration 
proposals were contained in clause 125, which provides - 

"(1) Subject to subsection ( 2 ) ,  no corroboration is 
required and no warning concerning the danger 
of acting on uncorroborated evidence shall be 
given in any proceeding. 

"(2) The court shall instruct the trier of fact on 
the special need for caution in any case in 
which it considers that an instruction is 
necessary, and shall in every case give the 
instruction with respect to 

(a) the evidence of a witness who has 
testified without taking an oath or making 
a solemn affirmation; 

(b) the evidence of a witness who, in the 
opinion of the court, would be an 
accomplice of the accused if the accused 
were guilty of the offence charged; 

(c) the evidence of a witness who is proved to 

(d) on a charge of a treason, high treason or 
perjury where the incriminating evidence 
is that of only one witness. I' 

have been convicted of perjury; or 

2.5 If implemented, these proposals would have 
abolished every absolute corroboration requirement. 
However, while the provision abrogated the current common 
law warning, a mandatory warning of the special need for 
caution was retained for various categories of evidence. 
The categorisation of evidence to which the warning was to 
attach was a novel departure, comprising categories of 
evidence some of which were the subject of an absolute 
requirement of corroboration; some which previously 
attracted the existing mandatory warning; and some to which 
no rules of corroboration had previously attached. Notably 
absent from this classification of suspect evidence was the 
evidence of complainants in sexual offences and the sworn 
evidence of children. Where the warning was required, it 
was simply to be of the special need for caution and did not 
require the formalities of the corroboration warning. It is 
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noteworthy a l so  t h a t  the qyest ion whether a witness was an 
accomplice was t o  be determined by the  judge alone.  

The current  Canadian law 

(a) Statutory requirements of corroborat ion 

2.6 I n  Canadian l a w ,  c o r r o b o r a t i o n  i s  a s t a t u t o r y  
requirement i n  respec t  of the  offences of t reason  and high 
t r e a s o n ; l  sexual offences of procuring; procuring ‘a feigned 
marriage;Z and forgery.3 

2.7 Recent re forms have removed t h e  c o r r o b o r a t i o n  
requi rement  from t h e  o f f e n c e  of pe r ju ry4  and from t h e  
unsworn testimony of children. 

1. 

2.  

3 .  

4 .  

5 .  

By s.47(3) of the  Criminal Code, which provides t h a t  no 
person s h a l l  be convicted of treason o r  high t reason 
upon t h e  ev idence  of o n l y  one w i t n e s s  u n l e s s  t h a t  
testimony is corroborated i n  some mater ia l  p a r t i c u l a r  by 
other  evidence tha t  implicates  t he  accused. 

Ibid., s .256(2) .  The offence is  defined by s.256(1) a s  
procuring, o r  knowingly a id ing  i n  procuring, a feigned 
marriage wi th  t h e  accused. 

Ibid., s .325(2) .  

The requirement was contained i n  s. 123 of t h e  Criminal 
Code; t h e  s ec t ion  was repealed i n  1985. 

By t h e  1987 Canada Evidence A c t .  Sect.  15 of t h a t  A c t  
repealed s. 586 of t h e  Code, which l a i d  down t h i s  
requirement; and s .  1 6  of t h e  Canada Evidence Act was 
repealed and replaced by s.  18 of t h e  1987 A c t .  The o ld  
s .  16 con ta ined  t h e  r u l e s  f o r  a d m i s s i b i l i t y  of t h e  
unsworn evidence of ch i ld ren  with a proviso t h a t  t h e  
court  should not  decide any case a g a i n s t  an accused 
so le ly  on uncorroborated evidence admitted by v i r t u e  of 
t h a t  s e c t i o n .  T h e  cor robora t ion  requirement is  not  
res ta ted i n  t h e  new s .  1 6 .  

97  



(b) The common l a w  mandatory warning 

(i) The evidence of complainants i n  sexua l  o f f ences  

2.8 The o r i g i n a l  common law r u l e  r e q u i r i n g  t h e  judge t o  
w a r n  t h e  j u r y  o f  t h e  d a n g e r  o f  c o n v i c t i n g  o n  t h e  
uncorroborated evidence of t h e  v i c t i m  of an a l l e g e d  sexual  
o f f ence  was embodied i n  s e c t i o n  1 4 2  of t h e  Criminal Code. 
This s e c t i o n  of t h e  Code w a s  repealed i n  1976 .  Although t h e  
r e p e a l  o f  t h i s  s e c t i o n  d i d  not  r e v i v e  t h e  o l d  common l a w  
r u l e ,  it d i d  not a f f e c t  t h e  judge's d i s c r e t i o n a r y  power t o  
g i v e  a warning, i n  any  t y p e  of case, i n  r e l a t i o n  t o  a 

. p a r t i c u l a r  witness .6  I n  1987 a new s e c t i o n 7  w a s  added to  
t h e  Code which p r o v i d e d ,  i n  r e l a t i o n  t o  c e r t a i n  s e x u a l  
o f f e n c e s ,  t h a t  n o  c o r r o b o r a t i o n  w a s  r e q u i r e d  f o r  a 
c o n v i c t i o n  and, f u r t h e r ,  t h a t  t h e  judge should poJ i n s t r u c t  
t he  j u r y  t h a t  it w a s  unsafe  t o  c o n v i c t  i n  t h e  absence of 
co r robora t ion .  The o f fences  a re :  i n c e s t ;  g ros s  indecency; 
sexual  a s s a u l t ;  s exua l  a s s a u l t  w i th  a weapon, t h r e a t s  t o  a 
t h i r d  p a r t y  o r  caus ing  bod i ly  harm; and aggravated sexual  
a s s a u l t .  

(ii) Accomplice tes t imony 

2 .9  The requirement  of  a c o r r o b o r a t i o n  warning w i t h  
r e s p e c t  t o  t h e  evidence of accomplices w a s  t h e  s u b j e c t  of 
r e v i e w  a n d  r e f o r m  i n  t h e  C a n a d i a n  Supreme  C o u r t  i n  
Vetrovec . Dickson J i d e n t i f i e d  f o u r  f a c t o r s  underlying t h e  
r a t i o n a l e  o f  t h e  r u l e .  These  w e r e  t h e  f e a r  t h a t  a n  
accomplice might t e s t i f y  i n  an at tempt  t o  a t t r a c t  l en i ency ,  
or i n  r e t u r n  f o r  a promise of favourable  t r ea tmen t  by t h e  
p r o s e c u t o r i a l  bodies;  t h e  temptat ion a c t i n g  on an accomplice 
t o  s e e k  t o  minimise h i s  r o l e  i n  an o f f e n c e  by s h i f t i n g  t h e  

~~ 

6 .  Camp ( 1 9 7 7 )  36 C.C.C.  (2d)  511. 

7 .  C r imina l  Code, s .  246.4. 

8. (1982)  136 DLR (3d )  89. 
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blame on to the accused; the danger that an accomplice may 
be attempting to implicate an innocent accused in order to 
protect his criminal associates; and the conviction that the 
moral guilt of an accomplice should preclude his .testimony 
from being accepted without any other evidence in support. 
Having identified these factors, he concluded - 

"None of these arguments can justify a fixed and 
invariable rule regarding all accomplices. All 
that can be established is that the testimony of 
some accomplices may be untrustworthy. But this 
can be said of many other categories of witness. 
There is nothing inherent in the evidence of an 
accomplice which automatically renders him 
untrustworthy. To construct a universal rule 
singling out accomplices, then, is to fasten upon 
this branch of the law of evidence a blind and 
empty formalism. 119 

2.10 Dickson J further argued that the old law provided 
no real safeguard against false convictions. Any benefit to 
the defendant which it provided in theory was lost by a 

"welter of legal niceties which either goes over the jury's 
head and leaves them confused, or else is understood and 
then ignored as contrary to common sense." Indeed, the 
Supreme Court considered that a corroboration warning may be 
prejudicial to the accused, since, in directing the jury on 
corroboration, the judge must repeat and highlight any 
evidence which corroborates the evidence of the accomplice 
against the accused. 

2.11 The Court held that the testimony of accomplices 
should be treated in the same way as that of all other 
witnesses. That is, it should be for the trial judge to 
assess the credit due to the testimony of all witnesses, and 
not just of accomplices. Where he feels that the jury 

9. Ibid. at p.11. 
10. (1982) 136 DLR (3d) 89, 95. 
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should  be warned t o  t rea t  a c e r t a i n  t e s t imony  wi th  c a u t i o n ,  
he may i n s t r u c t  them accord ing ly .  N o  f i x e d  form of warning 
was n e c e s s a r y ;  it w a s  f o r  t h e  judge t o  direct  t h e  j u r y  as he 
saw f i t .  To t h i s  e n d  i t  may b e  a p p r o p r i a t e ,  i n  some 
c i r cums tances ,  f o r  t h e  judge  t o  g i v e  a "clear and s h a r p  
warning" t o  a t t r a c t  t h e  j u r y ' s  a t t e n t i o n  t o  t h e  r i s k s  of 
a c c e p t i n g  wi thout  m o r e  t h e  ev idence  o f  a wi tnes s .  I f ,  on 
t h e  o t h e r  hand, he c o n s i d e r s  t h a t  a w i t n e s s  is  t r u s t w o r t h y ,  
then  r e g a r d l e s s  of whether  t h a t  w i t n e s s  i s  t e c h n i c a l l y  an 
accompl ice ,  no such  i n s t r u c t i o n  i s  necessa ry .  S i n c e  t h i s  
d e c i s i o n ,  t h e  Canadian t r i a l  judge need o n l y  e n s u r e  t h a t  h i s  
summing-up i s  s u f f i c i e n t  t o  draw a t t e n t i o n  t o  any weaknesses 
i n  t h e  p r o s e c u t i o n ' s  w i t n e s s e s .  Where an  a p p e l l a t e  c o u r t  
has a n y  doub t  as t o  t h e  adequacy of t h e  d i r e c t i o n ,  any  
c o n v i c t i o n  should b e  quashed .  

(iii) The sworn e v i d e n c e  of c h i l d r e n  

2.12 A l t h o u g h  t h e  f o r m e r  s t a t u t o r y  r u l e  r e q u i r i n g  
c o r r o b o r a t i o n  o f  t h e  unsworn e v i d e n c e  o f  c h i l d r e n  w a s  
r e p e a l e d  i n  1987, t h e  common law requ i r emen t  of a warning  of 
t h e  d a n g e r s  of c o n v i c t i n g  on  t h e  u n c o r r o b o r a t e d  sworn  
ev idence  of c h i l d r e n l l  w a s  no t  a f f e c t e d .  

The n a t u r e  of corroborative evidence  

2.13 A t  t h e  same t i m e  as t h e r e  has  been a r e d u c t i o n  i n  
t h e  number of cases i n  which t h e r e  i s  a need t o  look  f o r  
c o r r o b o r a t i v e  ev idence ,  t h e  c o u r t s  have expanded t h e  concept  
of w h a t  may amount t o  c o r r o b o r a t i v e  e v i d e n c e . 1 2  Even 
b e f o r e  Vetrovec,  t w o  d e c i s i o n s  of t h e  Canadian c o u r t s  i n  

11. Kenda l l  ( 1 9 6 2 )  132 C . C . C .  2 1 6 .  

1 2 .  T h i s  d o e s  n o t  a p p l y  t o  t h o s e  c a s e s  i n  w h i c h  
c o r r o b o r a t i o n  i s  s t i l l  r e q u i r e d  by  s t a t u t e :  e . g .  , 
J a c k s o n  [1988] C.C.L. 5743. 
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r a p e  cases13 h a d  c a s t  d o u b t  o n  t h e  t r a d i t i o n a l  f o r m a l  
r e q u i r e m e n t s ,  These  cases  led o n e  commentator t o  assert, 
b e f o r e  Vetrovec, t h a t  c o r r o b o r a t i o n  i n  sexua l  cases could  be  
p r o v i d e d  by any e v i d e n c e  which e n a b l e d  t h e  j u r y  t o  f e e l  s u r e  
enough  t o  c o n v i c t .  l4 

2 . 1 4  Dickson J i n  Vetrovec l5 disapproved  t h e  B a s k e r v i l l e  
d e f i n i t i o n  of c o r r o b o r a t i o n  on t h r e e  grounds.  F i r s t ,  he 
t h o u g h t  it obscured  t h e  r eason  f o r  t h e  warning r equ i r emen t ,  
wh ich  w a s  t h e  need  t o  b o l s t e r  t h e  c r e d i b i l i t y  of accomplice 
t e s t i m o n y .  The t e c h n i c a l  n a t u r e  o f  t h e  d e f i n i t i o n  w a s  such  
t h a t  no t  a l l  e v i d e n c e  which had t h i s  e f f e c t  w a s  c a p a b l e  of 
p r o v i d i n g  c o r r o b o r a t i o n .  Moreover,  whe the r  e v i d e n c e  i s  
c a p a b l e  of be ing  c o r r o b o r a t i v e  had become a q u e s t i o n  of law, 
r a t h e r  than  s i m p l y  a ques t ion  o f  whether it l e n d s  c redence  
t o  t h e  suspec t  ev idence .  Fur thermore  , he c o n s i d e r e d  t h e  
d e f i n i t i o n  t o  b e  flawed i n  p r i n c i p l e  f o r  it i n s i s t s  t h a t  
c o r r o b o r a t i v e  e v i d e n c e  be e v i d e n c e  i m p l i c a t i n g  t h e  accused 
i n  t h e  o f f ence .  I n  t h e  view o f  t h e  Supreme C o u r t ,  t h i s  i s  
n o t  t h e  o n l y  k i n d  o f  e v i d e n c e  w h i c h  may m a k e  t h e  
accompl ice’s  e v i d e n c e  more credible.  

2 . 1 5  I n  Vetrovec, t h e  a p p e l l a n t  c o n t e s t e d  h i s  c o n v i c t i o n  
o n  a charge  of c o n s p i r a c y  t o  t r a f f i c  i n  h e r o i n  on  t h e  ground 
t h a t  t h e  t r i a l  judge  had erred i n  h i s  d i r e c t i o n  as t o  what 
e v i d e n c e  was c a p a b l e  of p r o v i d i n g  c o r r o b o r a t i o n  of t h e  
t e s t i m o n y  of a n  a c c o m p l i c e .  The a c c o m p l i c e  had  g i v e n  
e v i d e n c e  of a s p e c i f i c  s m u g g l i n g  t r i p ;  t h e  j u d g e  h a d  
d i r e c t e d  t h a t  i t e m s  of ev idence  which tended  t o  connec t  t h e  

, a c c u s e d  wi th  d r u g - t r a f f i c k i n g  a c t i v i t i e s  i n  g e n e r a l  w e r e  

1 3 .  

1 4 .  

1 5 .  

Warkent in  ( 1 9 7 6 )  30 C . C . C .  ( 2 d )  1; Murphy a n d  B u t t  
( 1 9 7 6 )  29 C.C.C.  (2d) 4 1 7 .  

Clarke ,  [1980]  C r i m  LR 362. 

(1982) 136 DLR (3d )  89, 100-102. 
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capable of corroborating this testimony (these were. evidence 
of other trips made by the defendant, and of quantities of 
U.S. currency in his possession) : the accused claimed that 
this evidence was too remote to be corroborative because it 
did not relate to the overt act testified to by the accused. 
The court held that the judge's direction had done no harm 
to the accused and dismissed the appeal. 

2.16 The court held that corroboration should not be 
treated as a legal term of art, and that any evidence 
tending to show that the witness is telling the truth 
should, in principle, be capable of providing corroboration. 
Dickson J drew support for this decision from the earlier 
decisions in Warkentin and Murphy. He considered this 
simplification to the law of corroboration to be a return to 
the old common sense approach adopted in early English 
cases. 17 

AUSTRALIA 

Introduction 

3.1 The corroboration rules, and their sphere of 
operation, are, with exceptions, broadly similar in England 
and Australia. However, the Australian Law Reform 
Commission (the "ALRC") has published two reports on the law 
of evidence18 which include a review of, and reform 
proposals for, the corroboration rules. The existing law is 

16. (1976) 30 C.C.C.(Zd) 1; (1976) 29 C.C.C.(Zd) 417, 
respectively: see above, para. 2.13 to this Appendix. 

17. e.g., Davidson and Tidd (1820) 33 State Tr. 1338. 

18. ALRC, Evidence, Report No.26 (Interim)(l985); ALRC,' 
Evidence , Report No. 38 ( 1987 ) . For convenience, we 
refer to them as "ALRC 26" and "ALRC 38". 

102 



r e v i e w e d  i n  t h e  e a r l i e r  o f  t h e s e ,  a n  i n t e r i m  r e p o r t  
p u b l i s h e d  i n  1985. 

Cor robora t ion  as a s t a t u t o r y  r equ i r emen t  

(a) Treason and s e d i t i o n  

3 . 2  The ALRC i d e n t i f i e d  a number of crimes t o  which a 
s t a t u t o r y  r e q u i r e m e n t  of c o r r o b o r a t i o n  a t t a c h e s .  Under 
s tate l e g i s l a t i o n ,  modelled o n  earlier i m p e r i a l  s t a t u t e s ,  
t w o  t e s t i m o n i e s  a r e  r e q u i r e d  b e f o r e  t h e r e  c a n  b e  a 
c o n v i c t i o n  of t r e a s o n .  There i s  a l s o  a s e p a r a t e  s t a t u t o r y  
o f f e n c e  of t r e a s o n  under s e c t i o n  2 4  of t h e  C r i m e s  A c t  1914 
(Commonwealth). N o  mention is made i n  t h e  A c t  of a need f o r  
c o r r o b o r a t i o n  o r  a second t e s t i m o n y  wi th  r e s p e c t  t o  t h i s  
o f f e n c e ,  and t h e  ALRC’s R e p o r t  c o n c l u d e d  t h a t  it w a s  
d o u b t f u l  whether such  a r equ i r emen t  e x i s t s  . 2 0  Evidence i n  
f a v o u r  of t h i s  v i e w  i s  p rov ided  by s e c t i o n  2 4 D ( 2 )  of t h e  
s a m e  A c t ,  which s p e c i f i c a l l y  p r o v i d e s  t h a t  no pe r son  may be  
c o n v i c t e d  of s e d i t i o n  upon “ t h e  uncorrobora ted  ev idence  of 
o n e  w i t n e s s ” .  The re  a r e  s imi l a r  p r o v i s i o n s  i n  t h e  c r i m i n a l  
codes of Queens land ,  Tasmania and Western A u s t r a l i a .  

3 .3  The ALRC made no r e c o m m e n d a t i o n  t o  a l t e r  t h e  
c o r r o b o r a t i o n  r equ i r emen t s  a f f e c t i n g  t r e a s o n  and  s e d i t i o n .  
I n  t h e i r  view, t h e  requi rements  w e r e  p a r t  of t h e  s u b s t a n t i v e  
l a w  governing t h e  o f f ences  themse lves ,  based on  t h e  need t o  
e n s u r e  t h a t  t h e  i n d i v i d u a l  i s  f u l l y  p r o t e c t e d  f r o m  
o p p r e s s i v e  c o n d u c t  by t h e  s t a t e ,  and n o t  s u i t a b l e  f o r  
t r e a t m e n t  i n  a re fo rm e x e r c i s e  d e a l i n g  wi th  e v i d e n c e  l a w . 2 1  

1 9 .  ALRC 26 ( I n t e r i m )  , Evidence. 

20 .  ALRC 2 6 ,  Vo1.2, pa ra .  306.  

21 .  ALRC 2 6 ,  V o l . 1 ,  pa ra .  1022. 
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(b) Perjury 

3.4 At common law, there can be no conviction of 
perjury on the uncorroborated testimony of one witness as to 
the falsity of the accused's statement.22 This rule has 
been enacted in the Criminal Codes of Queensland, Tasmania 
and Western Australia. The ALRC proposed retention of this 
requirement. They saw force in the view that there was a 
need to protect witnesses from false charges of perjury, 
which, if they were common, would discourage people from 
giving evidence. Any alteration to the rule should be 
approached in a review 'of the substantive law of perjury. 2 3  

(cl Biqamy 

3.5 By section 94(7) of the Marriage Act 1961 
(Commonwealth), where an accused is prosecuted for bigamy, 
the fact that he was married at the time of the alleged 
offence can not be proved by the evidence of the other party 
to the alleged marriage alone. Once again, the ALRC 
declined to propose any reform of this requirement, 
considering it was not a suitable subject for the attention 
of a law reform project on evidence.24 

[d) The unsworn evidence of children 

3.6 Exckpt in Queensland, where there is a warning. 
requirement which operates only when there is no 
corroborating evidence, there is legislation in all the 
states requiring corroboration of the unsworn evidence of a 
child before an accused may be convicted on it. In New 

22. See Linehan [1921] VLR 582. 

23. ALRC 26, Vol.1, para. 1021. 

24. ALRC 26, Vol. 1, para. 1022. 
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; ou th  Wales, c o r r o b o r a t i o n  i s  o n l y  r e q u i r e d  t o  p rove  c e r t a i n  
s p e c i f i e d  o f f e n c e s .  The ALRC c o n s i d e r e d  t h a t  t h e r e  was no 
c l e a r  evidence r e f u t i n g  t h e  " e x p e r i e n c e  of many y e a r s "  t h a t  
the  tes t imony o f  c h i l d r e n  ( and  o f  accomplices and sexua l  
c o m p l a i n a n t s )  w a s  more u n r e l i a b l e  t h a n  t h a t  o f  w i t n e s s e s  
g e n e r a l l y .  F o r  t h i s  r eason ,  a s  d i s c u s s e d  b e l o w t 2 5  t h e y  
c o n s i d e r e d  t h a t  their c a t e g o r i s a t i o n  a s  s u s p e c t  w i tnes ses  
s h o u l d  cont inue  t o  p l a y  a p a r t  i n  t h e i r  proposed re form of 
t h e  c o r r o b o r a t i o n  warning. 2 6  

3 . 1  These remarks a r e  addressed t o  t h e  i s s u e  of t h e  
r u l e  r e q u i r i n g  a warning i n  r e s p e c t  of t h e  sworn tes t imony 
o f  a c h i l d .  The  ALRC made no  s p e c i f i c  comment on  t h e  
c o r r o b o r a t i o n  r equ i r emen t  a f f e c t i n g  t h e  unsworn ev idence  of 
c h i l d r e n .  I n  g e n e r a l  t h e y  s t a t e d  t h a t  c o r r o b o r a t i o n  
r equ i r emen t s  s p e c i f i c a l l y  imposed by s t a t u t e  shou ld  no t  be 
a b o l i s h e d . 2 1  However, c l a u s e  139 of t h e i r  d r a f t  Evidence 
B i l l  s tates t h a t  ev idence  on which a p a r t y  relies need n o t  
be co r robora t ed .  To t h i s  g e n e r a l  r u l e ,  t h e  o n l y  excep t ion  
p r o v i d e d  is t h a t  t h e  c l a u s e  s h a l l  n o t  a f f e c t  any  requi rement  
r e l a t i n g  t o  " p e r j u r y  o r  a l i k e  or r e l a t e d  o f f e n c e " .  I t  i s  

d i f f i c u l t  t o  r e c o n c i l e  t h i s  d r a f t i n g  wi th  t h e  Commission's 
d e c l a r e d  i n t e n t i o n  n o t  t o  i n t e r f e r e  w i t h  t h e  s t a t u t o r y  

c o r r o b o r a t i o n  r u l e s .  

The mandatory corroboration warning  

(a) Accomplices 

3 .8  I n  Queensland, t h e r e  i s  a s t a t u t o r y  r equ i r emen t  of 
c o r r o b o r a t i o n  b e f o r e  an a c c u s e d  may be c o n v i c t e d  on t h e  

25 .  A t  para .  3 .12 .  

2 6 .  ALRC 26 ,  V o l .  1, pa ra .  1010. 

2 7 .  ALRC 38, para. 238. 
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evidence of an accomplice. 28 In the other jurisdictions , 
the common law requires a warning to be given to the jury of 
the dangers of convicting on the uncorroborated testimony of 
an accomplice. The definition of an accomplice for this 
purpose follows the House of Lords decision in DaviesIZ9 
although some Australian courts have extended the ambit of 
the rule to the testimony of a co-defendant given on his own 
behalf, which does not attract the operation of the rule in 
England and Wales. 30 

(b) Complainants in sexual cases 

3.9 The corroboration rules affecting the testimony of 
sexual complainants vary from state to state in Australia. 
In all jurisdictions, corroboration is required by statute 
in respect of certain sexual offences. Where the statutory 
requirement does not apply, a common law rule of practice 
requires a warning to be given to the jury of the dangers of 
convicting on uncorroborated testimony from such a source. 
It is doubtful whether Australian courts insist on the 
warning with such rigour as in England and Wales. It 
appears that the courts will overturn a conviction where no 
warning is given only if there is no evidence capable of 
providing corroboration of the complainant's testimony. 31 
In Victoria, section 62(3) of the Crimes Act (Sexual 
Offences) 1980 abolished the mandatory warning in sexual 
cases. A more limited abolition of the rule was effected in. 
New South Wales by the Crimes (Sexual Assaults) Amendment 

28. Sect. 632, Criminal Code 1899 (Queensland). 

29. [1954] AC 378. 

30. See para. 2.14, Part I1 of the body of this working 
paper, above. 

31. See Kelleher (1974) 131 CLR 534; Byczko (No.1) (1977) 16 
SASR 506. 

106 



Act 1981,32 which provides that, in relation to the four 
most serious cases of sexual assault, the judge is "not 
required by any rule of law or practice" to give a 
corroboration warning. As a matter of discretion, however, 
the judge may give such a warning when it is sought by 
counsel and when the judge considers it "appropriate" to 
give one.33 

(c) The sworn evidence of children 

3.10 On a review of the authorities, the ALRC concluded 
that the warning requirement in respect of  the sworn 
evidence of children is a matter of pra~tice.3~ The courts 
will only overturn a conviction for want of a warning where 
there is no evidence capable of providing corroboration. 

The Australian Law R e f o r m  Commission proposals 

3.11 The ALRC were impressed by the argument that a 
complete abolition of the corroboration warning requirement 
without replacement might cause the courts either to return 
to a prosecution-minded bias, or to restart the process by 
which the existing law has developed.35 They considered it 
necessary to maintain some sort of control. However, they 
considered that the present law, in its complexity, creates 
problems that can exceed the help that it may give. In 
their view, a simpler and more flexible regime was 
required. 36 

32. Inserting a new s. 405C into the Crimes Act 1900. 

33. Preval [1984] 3 NSWLR 647 (Criminal Court of Appeal) 

34. ALRC 26, Vol. 2, para. 305. 

35. ALRC 26, Vol.1, para. 1009. 

36. Ibid., para. 1015. 
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3.12 Their proposal was that the existing requirements, 
and the complex technicalities surrounding those rules , 
should be abolished. However, as noted above,37 they felt 
that the experience which had led the courts to require a 
warning in respect of certain categories of testimony should 
not be ignored. 

"Rules should be adopted which take account of the 
existing categories. This should be done, however, 
in a way which avoids the barren and anomalous 
technicalities and suggested discrimination of the 
existing law and encourages the giving of 
appropriate directions in respect of all witnesses. 
It is proposed that there be an obligation to give 
a warning, unless there is good reason not to, 
where it appears to the judge that evidence coming 
within one of several broadly described categories 
may be unreliable or its probative value may be 
over-est imated . 38' 

The categories of suspect evidence are listed in the 
following paragraph. The judge's power to direct the jury 
about evidence falling outside those categories was to be 
unaffected, and the nature and strength of the warning given 
would vary with the circumstances and other evidence of the 
case. 

3.13 The final report of the ALRC39 contained a draft 
Evidence Bill. Their recommendations on corroboration were 
embodied in clauses 139 and 140, which are as follows - 

"139.-(1) It is not necessary that evidence on which a 
party relies be corroborated. 

(2) Subsection (1) does not affect the operation 
of any rule of law that requires corroboration 
with respect to the offence of perjury or a 
like or related offence. 

37. At para 3 . 6 .  

38. ALRC 26, Vol. 1, para. 1017. 

3 9 .  ALRC 38. 
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( 3 )  Notwi ths tanding  any  r u l e ,  whether of law o r  
p r a c t i c e ,  t o  t h e  c o n t r a r y ,  b u t  s u b j e c t  t o  t h e  
o t h e r  p rov i s ions  o f  t h i s  Act, where t h e r e  i s  a 
j u r y ,  it is  no t  n e c e s s a r y  t h a t  t h e  Judge - 
( a )  warn t h e  j u r y  t h a t  it i s  dangerous  t o  a c t  

on  u n c o r r o b o r a t e d  e v i d e n c e  o r  g i v e  a 
warning t o  t h e  same o r  l i k e  e f f e c t ;  o r  

( b )  g i v e  a d i r e c t i o n  r e l a t i n g  t o  t h e  absence 

" 1 4 0 . - ( 1 )  T h i s  s e c t i o n  a p p l i e s  i n  r e l a t i o n  t o  t h e  
f o l l o w i n g  k inds  of evidence: 

( a )  e v i d e n c e  i n  r e l a t i o n  t o  [ h e a r s a y  and 

( b )  i d e n t i f i c a t i o n  ev idence ;  

( c )  evidence t h e  r e l i a b i l i t y  of which may be 
a f f e c t e d  by  a g e ,  i l l - h e a l t h  ( w h e t h e r  
phys i ca l  o r  m e n t a l ) ,  i n j u r y  o r  t h e  l i k e ;  

of c o r r o b o r a t i o n .  

admiss ions] ;  

( d )  i n  a c r i m i n a l  proceeding  - 
(i)  ev idence  g iven  by a w i t n e s s  c a l l e d  

by t h e  p r o s e c u t o r ,  b e i n g  a pe r son  
who migh t  r easonab ly  be supposed t o  
have b e e n  concerned  i n  t h e  e v e n t s  
g i v i n g  rise t o  t h e  proceeding;  o r  

(ii) o r a l  e v i d e n c e  o f  o f f i c i a l  
q u e s t i o n i n g  of a d e f e n d a n t ,  where 
t h e  q u e s t i o n i n g  i s  r e c o r d e d  i n  
w r i t i n g  t h a t  has n o t  been  s igned  or 
o t h e r w i s e  acknowledged i n  w r i t i n g  by 
t h e  d e f e n d a n t ;  

( e )  i n  t h e  case o f  a p r o s e c u t i o n  f o r  a n  
o f f e n c e  of a s e x u a l  n a t u r e  - e v i d e n c e  
g iven  by a v ic t im of t h e  a l l e g e d  o f fence ;  

( f )  ... 
( 2 )  Where t h e r e  i s  a j u r y  and a p a r t y  so r e q u e s t s ,  

t h e  Judge s h a l l ,  u n l e s s  t h e r e  are good reasons  
f o r  n o t  doing so - 
( a )  warn t h e  j u r y  t h a t  t h e  e v i d e n c e  may be 

( b )  inform t h e  j u r y  of t h e  mat te rs  t h a t  may 

u n r e l i a b l e ;  

cause  it t o  be u n r e l i a b l e ;  and 
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( 3 )  

( 4 )  

( c )  warn t h e  j u r y  of t h e  need f o r  c a u t i o n  i n  
d e t e r m i n i n g  w h e t h e r  t o  a c c e p t  t h e  
e v i d e n c e  and t h e  weight  t o  be g iven  t o  
it. 

I t  i s  n o t  necessa ry  t h a t  a p a r t i c u l a r  form of 
w o r d s  b e  u s e d  i n  g i v i n g  t h e  w a r n i n g  o r  
i n fo rma t ion .  

This  s e c t i o n  does n o t  a f f e c t  any o t h e r  power 
o f  t h e  J u d g e  t o  g i v e  a w a r n i n g  t o ,  o r  t o  
inform, t h e  ju ry .  " 

NEW ZEALAND 

I n t r o d u c t i o n  

4 . 1  F o r m e r l y ,  t h e  c o r r o b o r a t i o n  r u l e s  o f  t h e  N e w  
Zealand l a w  of c r i m i n a l  ev idence  w e r e  v e r y  s i m i l a r  t o  t h o s e  
of E n g l i s h  law. I n  r e c e n t  y e a r s ,  however, t h e  l a w  has  been 
t r a n s f o r m e d  by l e g i s l a t i o n  w h i c h ,  a s  t o  some m a t t e r s ,  
implements  t h e  recommendations made by t h e  Evidence  Law 
Refo rm C o m m i t t e e  ( t h e  " E L R C " )  i n  i t s  1984 R e p o r t  o n  
Cor robora t ion .  

Sexual o f f e n c e s  

4 . 2 .  The Evidence Amendment A c t  (No. 2 )  198540 p rov ides  
t h a t  - 

"(1)  Where a n y  person  i s  t r i e d  f o r  an  o f f e n c e  ... 
a g a i n s t  t h e  pe r son  o f  a s e x u a l  n a t u r e ,  no 
c o r r o b o r a t i o n  of t h e  c o m p l a i n a n t ' s  e v i d e n c e  
s h a l l  be n e c e s s a r y  f o r  t h a t  p e r s o n  t o  b e  
c o n v i c t e d ;  and  i n  a n y  s u c h  case t h e  J u d g e  
s h a l l  n o t  be  r equ i r ed  t o  g i v e  any warning t o  

4 0 .  S e c t .  3 ,  i n s e r t i n g  a new s .  23AB i n  t h e  Evidence A c t  
1908. 
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t h e  j u r y  r e l a t i n g  t o  t h e  a b s e n c e  o f  
c o r r o b o r a t i o n .  

" ( 2 )  I f ,  i n  any such  case, t h e  Judge dec ides  t o  
comment on t h e  absence  of any e v i d e n c e  t end ing  
t o  suppor t  any o t h e r  ev idence ,  no p a r t i c u l a r  
form of words s h a l l  be r e q u i r e d . " 4 2  

4 . 3  By c o n t r a s t  wi th  t h e  Canadian l e g i s l a t i o n  r e f e r r e d  
t o  a t  paragraph 2 .8  above, t h e  New Zealand l e g i s l a t i o n  does 
n o t  p r o h i b i t  t h e  judge  from g i v i n g  t h e  j u r y  a c o r r o b o r a t i o n  
warn ing  i n  r e l a t i o n  t o  t h e  compla inan t ' s  ev idence  i n  sexua l  
cases. The ELRC cons ide red  b u t  rejected what it c a l l e d  t h e  
" i n f l e x i b l e "  Canadian  approach t o  t h i s  matter,  which, t h e  
ELRC f e a r e d ,  c o u l d  i n  s o m e  c a s e s  l e a d  t o  w r o n g f u l  
c o n v i c t i o n .  I n  t h e  ELRC's view, t h e r e  w e r e  c i r cums tances  i n  
wh ich  comment on  a s p e c t s  of t h e  compla inan t ' s  ev idence  might 
be a p p r o p r i a t e ,  j u s t  a s  t h e r e  might  be i n  r e l a t i o n  t o  any 
o t h e r  evidence. 

Accomplices 

4 .4  Under t h e  Evidence Amendment A c t  ( N o .  2 )  198644 - 
"No c o r r o b o r a t i o n  of t h e  e v i d e n c e  g i v e n  by a n  
accompl ice  of t h e  accused  s h a l l  be r e q u i r e d  f o r  t h e  

41 .  T h i s  p r o v i s i o n  accords  w i t h  t h e  views of t h e  ELRC, which 
c o n s i d e r e d  t h a t  t h i s  c a t e g o r y  of e v i d e n c e  s h o u l d  be 
t r e a t e d  i n  t h e  same way as any  o t h e r  ev idence :  Report 
on  Cor robora t ion  (1984) ,  p a r a s .  139-143. 

42 .  T h i s  s u b s e c t i o n  r e f l e c t s  t h e  views of t h e  ELRC t h a t  t h e  
B a s k e r v i l l e  d e f i n i t i o n  of c o r r o b o r a t i o n  (see above ,  
p a r a s .  2 . 2 0 - 2 . 2 1  o f  t h e  b o d y  o f  t h e  p a p e r )  a s  
independent ev idence  which i m p l i c a t e s  t h e  accused  i n  a 
m a t e r i a l  p a r t i c u l a r  w a s  undu ly  restrictive: Report on 
Cor robora t ion  (1984) I p a r a .  20. 

43 .  Report  on Cor robora t ion  ( 1 9 8 4 ) ,  pa ra .  140. 

44 .  Sect. 2 ,  i n s e r t i n g  a new. s. 1 2 B  i n  t h e  Evidence A c t  
1908. Excep t iona l ly ,  t h e  p r o v i s i o n  does  n o t  apply  t o  
t r e a s o n  or p e r j u r y :  ibid. 
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a c c u s e d  t o  b e  c o n v i c t e d ,  and  i t  s h a l l  n o t  be  
necessary for t h e  Judge t o  g i v e  any warning t o  t h e  
j u r y  r e l a t i n g  t o  t h e  absence of co r robora t ion .  9 '45  

Witnesses with a purpose of t h e i r  own t o  serve 

4 . 5  The 1986 A c t  provides ,  f u r t h e r ,  t h a t  - 
"Where i n  any c r imina l  proceedings it appears  t o  
t h e  Judge t h a t  a witness may appear t o  have some 
purpose  of h i s  o r  h e r  own t o  s e r v e  i n  g i v i n g  
evidence and t h a t  f o r  t h a t  reason t h e r e  i s  a r i s k  
t h a t  t h e  wi tnes s  may give f a l s e  evidence t h a t  is  
p r e j u d i c i a l  t o  t h e  a c c u s e d ,  t h e  J u d g e  s h a l l  
consider  whether o r  not it would be appropr i a t e  t o  
i n s t r u c t  t h e  j u r y  on t h e  need f o r  s p e c i a l  c a u t i o n  
i n  c o n s i d e r i n g  t h e  e v i d e n c e  g i v e n  b y  t h e  
witness .  ' $46  

Children 's  evidence 

4 . 6  Formerly, a warning was almost  i n v a r i a b l y  given 
t h a t  t h e  testimony of young ch i ld ren  should be s c r u t i n i s e d  
with s p e c i a l  ca re  and t h a t  they w e r e  prone t o  inven t ion  or 

45 .  By c o n t r a s t  w i t h  t h e  p rov i s ion  set o u t  i n  p a r a .  4 . 2  
above  ( r e l a t i n g  t o  complainants  ' ev idence  i n  s e x u a l  
c a s e s ) ,  t h i s  change i n  t h e  law runs  c o n t r a r y  t o  t h e  
E L R C ' s  views: i n  r e l a t i o n  t o  accomplices ,  t h e  ELRC 
recommended a mandatory l e g i s l a t i v e  requirement  of a 
warning a s  t o  t h e  s p e c i a l  need f o r  cau t ion  (Report  on 
Corroborat ion (1984) ,  para .  1 1 7 ) .  

4 6 .  S e c t .  2 ,  i n s e r t i n g  i n  t h e  Ev idence  A c t  1908 a new 
s .  1 2 C .  The p r o v i s i o n  gives e f f e c t  t o  a recommendation 
of t h e  ELRC: Report  on Corroboration (1984) ,  p a r a .  118. 
I n  e x e r c i s i n g  t h i s  d i s c r e t i o n  t h e  judge  s h o u l d  be  
a s s i s t e d ,  t h e  ELRC proposed, by a concurrent  P r a c t i c e  
Note d i r e c t i n g  judges t o  consu l t  counsel  i n  t h e  absence 
of t h e  jury on t h e  quest ion whether an i n s t r u c t i o n  on 
t h e  n e e d  f o r  c a u t i o n  s h o u l d  be  g i v e n .  The E L R C  
envisaged t h a t  i n  eve ry  c a s e  t h e  judge would make a 
w r i t t e n  note  of  h i s  d e c i s i o n  and h i s  r easons ,  which 
wou ld  form p a r t  o f  t h e  r e c o r d  of  t h e  c a s e  and  be 
a v a i l a b l e  t o  an a p p e l l a t e  cour t  ( p a r a .  1 1 9 ) .  
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d i s t o r t i o n , 4 7  a l t h o u g h  t h e r e  w a s  no r u l e  r e q u i r i n g  such  
w a r n i n g  t o  be g i v e n .  R e c e n t l y ,  however,  t h e  E v i d e n c e  
Amendment Act 1989, s e c t i o n  3 ,  i n s e r t e d  i n  t h e  Evidence Act 
1908 a new s e c t i o n  23H, t h e  mater ia l  p a r t  of which p rov ides  

t h a t  - 

" ( c )  The Judge s h a l l  n o t  i n s t r u c t  t h e  j u r y  on t h e  
n e e d  t o  s c r u t i n i s e  t h e  e v i d e n c e  o f  young 
c h i l d r e n  g e n e r a l l y  w i t h  s p e c i a l  ca re  n o r  
s u g g e s t  t o  t h e  j u r y  t h a t  y o u n g  c h i l d r e n  
g e n e r a l l y  have  t e n d e n c i e s  t o  i n v e n t i o n  o r  
d i s t o r t i o n .  

" ( d )  Noth ing  i n  .. . paragraph  ( c )  of t h i s  s e c t i o n  
s h a l l  l i m i t  t h e  d i s c r e t i o n  of t h e  Judge t o  
comment on . . . s p e c i f i c  m a t t e r s  r a i s e d  i n  any 
e v i d e n c e  du r ing  t h e  t r i a l  ... . I '  

S t a t u t o r y  c o r r o b o r a t i o n  r equ i r emen t s  i n  t r ials f o r  t r e a s o n  
or p e r j u r y  

4 . 7  C o r r o b o r a t i o n  i s  r e q u i r e d  b y  s t a t u t e  f o r  a 
c o n v i c t i o n  of p e r j u r y  o r  of t r e a s 0 n . ~ 8  I n  t h e  case of bo th  
o f f e n c e s ,  t h e  requi rement  is  s imply  t h a t  no pe r son  may be 
c o n v i c t e d  on t h e  e v i d e n c e  o f  a s i n g l e  w i t n e s s  w i t h o u t  
c o r r o b o r a t i o n .  The requi rement  o f  c o r r o b o r a t i o n  a p p l i e s  t o  
a l l  of fences  o f  t r e a s o n  a g a i n s t  t h e  s t a t e  of New Zealand .49  
What i s  r e q u i r e d  i s  c o r r o b o r a t i o n  of a s i n g l e  w i t n e s s ' s  
e v i d e n c e  and n o t  a s e c o n d  t e s t i m o n y .  I n  t h e  case o f  
p e r j u r y ,  wh i l e  E n g l i s h  l a w  r e q u i r e s  on ly  t h a t  t h e  ev idence  
of one  wi tness  a s  t o  t h e  f a l s i t y  of t h e  accused ' s  s t a t emen t  

4 7 .  Parker  [1968]  NZLR 325. The p r a c t i c e  d id  n o t ,  however, 
c a l l  f o r  a f u l l  c o r r o b o r a t i o n  warning. 

48 .  By, r e s p e c t i v e l y ,  ss.  1 1 2  and 75 of t h e  C r i m e s  A c t  1961. 

49 .  But no t  t o  t r e a s o n  under s . 7 3 ( a )  of t h e  C r i m e s  A c t  1961, 
which i s  committed by any  pe r son  who " k i l l s  or wounds or  
does g r i evous  bod i ly  harm t o  H e r  Majesty t h e  Queen, o r  
imprisons o r  r e s t r a i n s  h e r " :  s . 7 5 (  2 ) .  
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be corroborated,50 New Zealand law provides  t h a t  t h e r e  can 
be rrb conv ic t ion  of p e r j u r y  on t h e  uncorroborated evidence 
of o n e  w i t n e s s  a l o n e .  Each of t h e s e  r e q u i r e m e n t s  was 
reshaped i n  1961 from o l d  provis ions modelled on t h e  Engl ish 
s t a t u t e s .  By s e c t i o n  3 of the  Oaths and Declarat ions A c t  

1957, t h e  unsworn evidence of a c h i l d  has  t h e  same f o r c e  and 
effect  as sworn tes t imony,  and r e q u i r e s  no co r robora t ion .  

UNITED STATES OF AMERICA 

In t roduc t ion  

5.1 The co r robora t ion  r u l e s  i n  t h e  United S t a t e s  vary a 
g r e a t  d e a l  between d i f f e r e n t  j u r i s d i c t i o n s .  G e n e r a l  
p a t t e r n s  c a n  b e  b e s t  i d e n t i f i e d  b y  r e f e r e n c e  t o  t h e  
d i f f e r e n t  c l a s s e s  of evidence t o  which co-rroboration r u l e s  

apply * 

Corroborat ion r u l e s  app ly ing  t o  categories of wi tness  

(a) A c c o m p l i c e s  I 

5.2 While a t  common law a defendant  may be conv ic t ed  on 
the uncorroborated tes t imony of a n  accomplice, t h e  judge 
t r a d i t i o n a l l y  gives  a warning t o  t h e  j u r y  t h a t  t h e  evidence 
of a n  accomplice i s  of weak c h a r a c t e r  and t h a t  t h e y  ought 
not t o  c o n v i c t  on such testimony un le s s  t h e r e  is  independent 
evidence co r robora t ing  it. I t  is  g e n e r a l l y  considered t h a t  
the i s s u e  of such a warning is  s o l e l y  a m a t t e r  f o r  t h e  
d i s c r e t i o n  of t h e  judge and t h a t  t h e  omission of t h e  cau t ion  
from t h e  judge's summing-up is  no t ,  per E, a ground f o r  
ove r tu rn ing  a conv ic t ion  o r  f o r  o rde r ing  a new t r i a l .  

50. See. above, paras .  3.8-3.9 of t h e  body -of t h e  paper .  
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5.3 I n  a b o u t  h a l f  t h e  j u r i s d i c t i o n s  i n  t h e  U n i t e d  
States t h i s  cus tomary  p r a c t i c e  has  been conve r t ed  i n t o  a 
r u l e  of l a w  by s t a t u t o r y  p r o v i s i o n s  r e q u i r i n g  c o r r o b o r a t i o n  
o f  t h e  tes t imony o f  an accompl ice  b e f o r e  an  accused  can  be  
c o n v i c t e d .  51 I n  some of t h e s e  j u r i s d i c t i o n s  t h e  s t a t u t o r y  
r u l e  i s  l i m i t e d  i n  a p p l i c a t i o n  t o  t h e  t e s t i m o n y  o f  
a c c o m p l i c e s  i n  t r i a l s  f o r  c e r t a i n  s p e c i f i c  t y p e s  o f  
o f  f ence .  5 2  

(b) Complainants i n  sexua l  o f f e n c e s  

5.4 A t  common law i n  t h e  Un i t ed  S t a t e s  t h e r e  i s  no 
r e q u i r e m e n t  o f  c o r r o b o r a t i o n  o f  t h e  t e s t i m o n y  o f  a 
compla inant  i n  a sexua l  case, n o r  of a c a u t i o n  t o  t h e  j u r y  
of t h e  d a n g e r s  o f  a c t i n g  o n  s u c h  t e s t i m o n y  when i t  i s  
u n c o r r o b o r a t e d .  Some s t a t e s  have s t a t u t o r y  o r  j u d i c i a l  
r u l e s  r e q u i r i n g  c o r r o b o r a t i o n  o f  such  t e s t i m o n y .  T h i s  
requi rement  h a s  neve r  o p e r a t e d  uni formly  across t h e  United 
S t a t e s .  

5.5 I n  1973, t h e  Yale Law J o u r n a l  i d e n t i f i e d  s e v e n  
states where c o r r o b o r a t i o n  w a s  r e q u i r e d  of t h e  t e s t imony  o f  
a complainant i n  r a p e  c a s e s ,  and a f u r t h e r  e i g h t  where t h e r e  
w a s  a more l i m i t e d  form of t h e  requi rement ,  app ly ing ,  i n  
Massachuse t t s  f o r  example, o n l y  t o  r apes  n o t  r e p o r t e d  w i t h i n  
t h r e e  months. T h i r t y - f i v e  s ta tes  had no c o r r o b o r a t i o n  
requi rement  i n  rape cases a t  t h a t  t i m e . 5 3  S i n c e  t h a t  d a t e ,  
t h e  t r e n d  h a s  b e e n  f o r  j u r i s d i c t i o n s  t o  a b a n d o n  t h e  

51. see e .g .  A l a b a m a  Code tit. 15, para .  307; C a l i f o r n i a n  
Penal Code, a r t .  1111; New York Cr imina l  Procedure  Law 
ar t ic le  60.22. 

52. e . g .  f e l o n i e s  i n  A l a b a m a  a n d  G e o r g i a ,  b r i b e r y  i n  

53. "The Rape Cor robora t ion  Requirement: Repeal n o t  Reform", 

Oklahoma. 

(1973) 81 Y a l e  L.J. 1365. 
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corroboration rules for rape. In Georgia, for instance, the 
corroboration requirement with respect to rape complainants 
was abolished in 1978, although corroboration is still 
required of the testimony of victims of statutory rape 
(unlawful sexual intercourse with a girl under 14 years of 
age). After this repeal in Georgia, only the Virgin Islands 
of all the United States jurisdictions retained a statutory 
requirement of corroboration in rape cases. 54 

5.6 The District of Columbia provides a useful 
illustration of the development of, or the retreat from, the 
corroboration doctrine in sexual offence cases. There was 
no requirement at common law, but a doctrine requiring 
corroboration grew up from judicial interpretation of two 
cases involving adult female complainants in rape cases . S 5  

This corroboration requirement grew to extend to lesser 
sexual offences56 and to child ~ictims.5~ At first, this 
requirement was strictly applied so that corroboration had 
to be found both of the corpus delicti of the offence and of 
the identity of the offender. Two 1973 decisions relaxed 
the requirement so that evidence is corroborative where it 
permits the jury to conclude beyond reasonable doubt that 
the victim's account of the crime is not a fabrication. In 
Arnold v. the requirement was abolished with respect 
to the evidence of mature female complainants. It was later 
held that this decision did not affect the requirement as it 
applied to the testimony of child victims of sexual 

54. Pratt, "The Demise of the Corroboration Requirement: Its 
History in Georgia Rape Law", (1977) 26 Emory L.J. 805 .  

55. Lyles v. (1902) 20 App. D.C. 559; Kidwell v. 5 

5 6 .  Kelly v. U.S. (1952) 194 F.2d 150. 
57. Wilson v. U.S. (1959) 271 F.2d 492. 

(1912) 38 App D.C. 566. 

58. (1976) 358 A.2d 335. 
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o f f e n c e s . 5 9  T h i s  d e c i s i o n  w a s  j u s t i f i e d  on t h e  b a s i s  t h a t  
t h e  testimony o f  c h i l d r e n  w a s  less t r u s t w o r t h y  t h a n  t h a t  of 
a d u l t s .  I t  w a s  subsequen t ly  o v e r r u l e d  f i r s t  i n  t h e  c o u r t s 6 0  
a n d  then  by t h e  coming i n t o  f o r c e  of t h e  Ch i ld  Abuse Reform 
A c t  1984. S i n c e  t h e n  t h e r e  h a s  been  no  c o r r o b o r a t i o n  
requi rement  i n  s e x u a l  c a s e s  i n  t h e  D i s t r i c t  of Columbia. 

5 . 7  I n  o t h e r  s t a t e s  w h e r e  t h e r e  i s  n o  a b s o l u t e  
requi rement  o f  c o r r o b o r a t i o n ,  a d i r e c t i o n  t o  t h e  j u r y  of t h e  
n e e d  f o r  c a u t i o n  i n  d e a l i n g  w i t h  a s e x u a l  c o m p l a i n a n t ’ s  
t e s t i m o n y  h a s  e i t h e r  b e e n  m a n d a t o r y  o r  l e f t  t o  t h e  
d i s c r e t i o n  of t h e  t r i a l  j u d g e .  U s e  of t h i s  c a u t i o n a r y  
i n s t r u c t i o n  h a s  a l s o  d e c l i n e d  i n  r e c e n t  y e a r s .  F o r  
i n s t a n c e ,  a 1982 amendment t o  s.3106 of t h e  Pennsylvania  
C r i m e s  Code a b o l i s h e d  t h e  o ld  requi rement  of a c a u t i o n  i n  
rape c a s e s ,  by a p r o v i s i o n  t h a t  t h e  c r e d i b i l i t y  of t h e  
v ic t im i n  a r a p e  case w a s  t o  be de termined  by  t h e  same 
s t a n d a r d  as i n  o t h e r  crimes. I n  C a l i f o r n i a ,  u n t i l  1975 a 
warn ing  was r e q u i r e d  of t h e  need t o  examine w i t h  c a u t i o n  t h e  
t e s t i m o n y  of a compla inant  i n  a r a p e  c a s e .  I n  t h a t  y e a r ,  i n  
t h e  case of P e o p l e  v .  Rincon-Pineda,6l Judge Armand Arabian 
r e f u s e d  t o  g i v e  s u c h  a warning, s ay ing :  

“ I  f i n d  t h a t  t h e  g i v i n g  of such an  i n s t r u c t i o n  i n  
t h i s  case i s  unwarranted e i t h e r  by l a w  o r  reason ,  
t h a t  it a r b i t r a r i l y  d i s c r i m i n a t e s  a g a i n s t  women, 
d e n i e s  t h e m  e q u a l  p r o t e c t i o n  o f  t h e  l a w ,  a n d  
assists i n  t h e  b r u t a l i z a t i o n  of r a p e  v i c t i m s  by 
p r o v i d i n g  an unequal ba l ance  between t h e i r  r i g h t s  
and t h e  r i g h t s  of t h e  accused  i n  c o u r t .  ‘‘62 

59 .  F i t z g e r a l d  v .  (1982) 443 A.2d 1295. 

6 0 .  Gary v .  499 A.2d 815 ( D . C .  1985) .  

61 .  1 4  Cal.3d 864 (1975) .  

62 .  c f .  t h e  argument of t h e  Model Penal Code‘s commentators 
( b e l o w  a t  p a r a .  5 . 1 8 )  j u s t i f y i n g  t h e  r e t e n t i o n  of 
c o r r o b o r a t i o n  r u l e s  i n  r e l a t i o n  t o  t h e  t e s t i m o n y  of 
compla inants .  
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When the case reached the California Supreme Court, they 
unanimously agreed to strike out the cautionary instruction 
in all sexual cases. The cautionary instruction has also 
been prohibited in sex cases by statute or judicial decision 
in a number of other U.S.  jurisdiction^.^^ 

5.8 The first state to prohibit the warning was 
Virginia in 1895.G4 The court upheld the refusal of the 
trial court to give the direction, and held that the 
cautionary instruction should not be the subject of a 
judicial direction. A later court considered that the 
giving of such a direction by the judge invaded the province 
of the jury.65 More recently, in Washington state, the 
court held that a cautionary instruction on the testimony of 
a sexual complainant constitutes the expression of a 
personal opinion by the judge, is a prejudicial comment on 
the evidence by him, and "is pregnant with constitutional 
error".G6 This view of such a judicial direction may be 
explained by the rule operating since the mid 19th century 
prohibiting the judge from helping the jury by expressing 
his opinion on the weight of the evidence in a case. The 
existence of such a rule may also explain why many states 
have statutory corroboration requirements rather than 
mandatory warning rules in respect of the testimony of 
suspect witnesses. 

63. e.g. Virginia, Ohio, Missouri, North Dakota: see 
Arabian, "The Cautionary Instruction in Sex Cases: A 
Lingering Insult," (1978) 10 Southwestern U.L.R. 585. 

64. Crump v. Commonwealth 23 SE 760 (1895). 

65. Gottlieb v. Commonwealth 101 S.E. 872 (1920). 

66. State v. Mellins 470 P.2d 558, 560 (1970). 
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Ic) Children 

5.9 In a few states, notably New Y 0 r k , 6 ~  the 
uncorroborated unsworn testimony of a child is insufficient 
to found a conviction. 

Corroboration rules applying to categories of evidence 

(a) Confession by the defendant 

5.10 In all but a few United States jurisdictions, an 
extrajudicial confession by the defendant without 
corroboration is not considered sufficient to sustain a 
conviction. 68 

Ib) Eye witness identification evidence 

5.11 There is no requirement in United States law that 
the testimony of an eye witness identifying the accused be 
corroborated. However, in some courts, the judge is 
required to give a cautionary instruction to the jury when 
they are confronted with such testimony. An omission to do 
so is a reversible error. In others, such a caution is 
treated as a matter for the judge's discretion, while some 
jurisdictions prohibit the giving of a caution as an 
improper comment on evidence by the judge. The caution 
given relating to identification evidence is concerned not 
with corroboration, but with the quality of the testimony 
identifying the accused, in determining which the existence 
of corroborative evidence is a factor. 

67. By New York Criminal Procedure Law article 60.20. 

68. See e.g. Meredith v. People (1963) 152 Colo. 69; Bright 
v. State (1942) 145 Tex. Cr. 9. 
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Corroboration required for conviction of certain offences 

(a) Treason 

5.12 By article I11 paragraph 3 of the United States 
Constitution, no person shall be convicted of treason unless 
on the testimony of two witnesses to the same overt act, or 
on a confession in open court. This provision is restated 
in most of the state constitutions. 69 

(b) Perjury 

5.13 At common law, the testimony of one witness as to 
the falsity of the accused's statement is sufficient to 
sustain a conviction of perjury only if it is 
corroborated.70 This rule has been restated in statutory 
form in some states. The corroboration must be such that 
the jury is satisfied beyond reasonable doubt that the 
testimony of the principal witness is true. On the other 
hand, unlike the position in England, no corroboration is 
required of evidence of the act of subornation on a charge 
of subornation of perjury.71 There is no need for 
corroboration if the defendant admits the falsity of his 
statement. 

(c) Miscellaneous offences 

5.14 Various states require corroboration of the 
evidence of a single witness on certain specific charges. 

69. In Maine, one witness may testify to one overt act and 
another to a different act of the same species of 
treason. 

70. See e.g. Weiler v. (1945) 323 U.S. 606. 

71. See e.g. Stein v. 337 F.2d 14 (9th Cir. 1964). In 
a few states, the perjurer and the suborner are regarded 
as accomplices to the offence of subornation, and so the 
testimony of the perjurer against the suborner may not 
found a conviction without corroboration. 
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F o r  i n s t a n c e ,  i n  Idaho, c o r r o b o r a t i o n  i s  n e c e s s a r y  on a 
c h a r g e  of f o r g e r y  or  f a l s e  p r e t e n c e s .  A s i m i l a r  r u l e  
a p p l i e s  t o  a l l  c a p i t a l  o f f e n c e s  under t h e  Genera l  S t a t u t e  of 
Connec t i cu t ,  and  t o  o f fences  unde r  e l e c t i o n  l a w  i n  Kentucky. 
Wigmore i s  s c e p t i c a l  of t h e  v a l u e  of such p r o v i s i o n s .  H e  

says -72  

“Most o f  t h e s e  s t a t u t e s  have p robab ly  been based 
upon s o m e  s i n g l e  l oca l  i n s t a n c e  of h a r d s h i p ,  and 
not upon any g e n e r a l  su rvey  of e x p e r i e n c e  i n  t h e  
c l a s s  o f  crimes d e a l t  w i t h .  They may c o n t a i n  
s u g g e s t i o n s  worth c o n s i d e r i n g ,  b u t  on  t h e  whole 
they  are  l i k e l y  t o  be o f  l i t t l e  s e r v i c e .  A capab le  
j u d i c i a r y  and an e f f e c t i v e  j u r y  sys tem ... are i n  
t h e  end  t h e  on ly  real  sa fegua rds  o f  an  innocent  
man. 

The  Model Penal  Code 

5 . 1 5  The American Law I n s t i t u t e ’ s  Model Pena l  Code d e a l s  
w i t h  c o r r o b o r a t i o n  o n l y  i n  so f a r  a s  it relates t o  t h e  
s p e c i f i c  s u b s t a n t i v e  o f f ences  c o d i f i e d  t h e r e i n .  Thus t h e r e  
i s  n o  m e n t i o n ,  f o r  i n s t a n c e ,  o f  t h e  r u l e  r e l a t i n g  t o  
a c c o m p l i c e s ,  o r  t o  an  a c c u s e d ‘ s  c o n f e s s i o n ,  o r  t o  t h e  
unsworn ev idence  of c h i l d r e n .  

(a) Sexual o f f e n c e s  

5 .16  A r t i c l e  213.6(5) of t h e  Model Penal  Code p rov ides  
t h a t :  

“ N o  p e r s o n  s h a l l  be  c o n v i c t e d  of any  f e l o n y  under 
t h i s  A r t i c l e  upon t h e  uncorrobora ted  t e s t imony  of 
t h e  a l l e g e d  v i c t i m .  C o r r o b o r a t i o n  may b e  
c i r c u m s t a n t i a l .  I n  any  p rosecu t ion  b e f o r e  a j u r y  
f o r  a n  o f f e n s e  under  t h i s  A r t i c l e ,  t h e  j u r y  s h a l l  
be i n s t r u c t e d  t o  e v a l u a t e  t h e  t e s t imony  of a v i c t i m  
o r  compla in ing  w i t n e s s  w i t h  s p e c i a l  care i n  view of 
t h e  emot iona l  involvement of t h e  w i t n e s s  and t h e  
d i f f i c u l t y  of de t e rmin ing  t h e  t r u t h  w i t h  r e s p e c t  t o  
a l l e g e d  sexua l  ac t iv i t ies  c a r r i e d  o u t  i n  p r i v a t e . “  

7 2 .  7 Wigmore, 4 t h  ed .  (1978), p a r a .  2044. 
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By this provision, corroboration is a requirement for the 
felonies of rape and gross sexual imposition under article 
213.1; deviate sexual intercourse by force or imposition 
under article 213.2; or sexual intercourse with a person 
less than 16 years old, the actor being at least four years 
older than the victim - an offence under article 213.3(1). 
A caution is to be given in respect of all other offences 
under Article 213, that is all other forms of corruption of 
a minor and seduction under 213.3; sexual assault under 
213.4; and indecent exposure under article 213.5. 

5.17 While accepting that the corroboration requirement 
in sexual offences had been the subject of much criticism, 
the drafters of the Code felt that the enactment of the 
requirement in this form was desirable. They considered 
that this provision had the advantage of greater consistency 
than was the case in much of the prevailing law, because it 
applied the corroboration requirement to all sexual felonies 
rather than giving the rule selective operation. 
Furthermore, the rules as stated in the Code would apply 
equally to the testimony of complainants of either gender. 

5.18 The commentators identified three arguments in 
favour of corroboration rules applicable to sexual offences. 
First was the perceived problem of fabrication of charges or 
fantasy on the part of complainants. They did not consider 
that these arguments are sufficiently proven or identified 
particularly with sexual of fences to justify the imposition 
of the rule. They were equally unconvinced by the argument 
.that a court is especially morally outraged by charges of a 
sexual nature, and therefore may tend to be more ready to 
convict than they might on another charge. The commentators 
on the Model Penal Code did not accept that this argument 
was sufficiently borne out by judicial experience, and 
doubted whether, even in principle, it could be said to 
apply to sexual offences and not, for instance, to murder. 
H o w e v e r ,  they r e c o m m e n d e d  t h a t  c o r r o b o r a t i o n  
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rules be retained for sexual offences on the ground that in 
such cases where the only evidence against the defendant is 
that of the victim, the case is decided on a conflict of 
testimonies. In 'their view - 

"The corroboration requirement is an attempt to 
skew the resolution of such disputes in favour of 
the defendant ... [it] should not be understood as 
an effort to discount female testimony or as an 
unsympathetic understanding of the female 
experience of sexual aggression. It is, rather, 
only a particular implement of the general policy 
that uncertainty should be resolved in favor of the 
defendant ... The criminal trial is not a sporting 
contest in which each side is guaranteed an equal 
opportunity of success. It is a coercive 
proceeding in which the state should assume full 
responsibility for demonstrating a basis for 
punishing the individual defendant." 

5.19 Article 213.6(5) makes no specific mention of what 
is required as corroboration. There is no provision that 
there must be evidence supporting every material element in 
the offence. The Code's commentators explained the nature 
of their intended requirement as follows: 

"Broadly speaking, the court should require some 
supporting evidence for whatever aspect of the case 
is most in issue. Sometimes, what is called for is 
not so much independent evidence of particular 
elements of the offense, but rather merely a basis 
for believing that the testimony of the complaining 
witness is worthy of credit and belief." 

5.20 By article 241.1(6) of the Model Penal Code, no 
person shall be convicted of perjury where proof of the 
falsity of his statement rests solely upon contradiction by 
the testimony of a single person other than the defendant. 
The commentators deemed such a provision necessary because, 
in their view, no straightforward case of oath against oath 
can satisfy the general requirement of proof beyond 
reasonable doubt in perjury cases. The proposed provision, 
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unlike the prevailing law, makes no mention of a 
corroboration requirement, requiring only that there be 
something in addition to the contradictory testimony of a 
single witness. 

(cl Other offences 

5.21 Treason is not included in the American Law 
Institute's codification of the penal law. It must be 
assumed, therefore, that it was intended to be governed by 
the prevailing law, in which a second supporting testimony 
is required. In the Code's treatment of substantive 
of fences , no other of fence has a corroboration requirement 
attached. 

SCOTLAND 

6.1 Corroboration is a general requirement in criminal 
cases. Consequently, no defendant may be convicted on any 
charge solely on the uncorroborated testimony of one 
witness. Corroboration must be supplied of all the material 
facts. Thus there must be corroboration of evidence that . 

the offence was committed as alleged in the indictment or . 
complaint, and that it was committed by the accused. 

6.2 The Scottish Law Commission recently published a 
Report on the Evidence of Children and Other Potentially 
Vulnerable Witnesses. 73 In it the Commission recommended 
that "in cases of child abuse and cases in which children 
are witnesses there should be no exception to the general 
rule of Scots law whereby all the material facts justifying 
a conviction must be proved by corroborated evidence."74 The 

7 3 .  Scot Law Com No 125 (1990). 

74. Scot Law Com No 125, p. 10. 
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Commission explained that - 

I , .  . . the background in Scotland is quite different 
[from that in England and Wales] in that Scots law 
imposes ‘a general requirement of corroboration for 
the proof of all crimes and offences (save only a 
few trivial statutory offences). ... So far as we 
can tell from a brief survey of foreign law 
systems, Scotland may now be one of only a few 
countries which impose a general corroboration 
requirement for proof of crimes and offences; and 
accordingly it may be that this Scottish rule 
should be reassessed at some time to see whether 
its retention, as a general requirement, is 
justified. However, we are in no doubt that it 
would be unprincipled to depart from that 
requirement in respect only of a certain class of 
witness or certain classes of crime. 8875 

7 5 .  Scot Law Com No 125, para. 3 . 3 .  This view had been 
widely supported on consultation: ibid.. 
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APPENDIX C 

Extract from the Report dated December 1989 of the Advisory 
Group (Chairman: His Honour Judge Pigot QC, Common Serjeant 
of London) on the Admissibility of Video-recorded Evidence 
by Children and Other Vulnerable Witnesses in Criminal 
Proceedings 

THE CORROBORATION WARNING 

Introduction 

5.17 Another legal matter which the group thought itself 
bound to consider is the warning which the judge must give 
the jury in trials for sexual offences that it is always 
dangerous to convict on the uncorroborated evidence of the 
complainant. In this chapter we consider the nature of the 
rule, its purpose and practical consequences. We believe 
that this issue is of direct relevance to the question of 
video-recorded evidence because we think that unless the 
rule is altered our proposals for facilitating the testimony 
of children and of other vulnerable witnesses may, at any 
rate in so far as sexual offences are concerned, have a much 
more limited effect than we intend. We therefore also set 
out recommendations for reform in what we recognise as a 
controversial area which is now being considered by the Law 
Commission. 

... 

The effects of the warninq 

5 . 2 3  Because the issue of corroboration has become a 
narrow and complicated one and because misdirections to the 
effect that particular pieces of evidence might be 
corroborative can prove fatal we think that judges must be 
disinclined to give such directions unless they are 
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absolutely convinced that their reasoning is unassailable. 
One result of this is that summings-up may read extremely 
oddly to the layman. Here a formal warning on the lines 
described that conviction would be 'dangerous' may sometimes 
be set in the context of a recapitulation of the evidence 
which makes it clear that on a general consideration of the 
case the judge takes rather a different view. 

5 . 2 4  We suspect that many jurors find the whole exercise 
quite impenetrable. For them consideration of the probity 
of evidence and -the reliability of witnesses is all of a 
piece. In looking at the case they will have already 
employed the knowledge suggested by their own experiences of 
life in assessing possible motives like sexual neurosis, 
jealousy, fantasy and the rest. What does the warning and 
the narrow corroboration requirement mean to them? Does it 
perhaps suggest to some that there is offical information to 
the effect that women who claim to have been raped and 
children who say they have been abused are far more likely 
to be untruthful than their own knowledge and experience 
might indicate? The rigour and particularity of the 
corroboration requirement and the weight of the warning 
certainly could seem to suggest that this is the case. 

Conclusions 

5 . 2 5  It can only be supposed that in court the warning 
is either disregarded o r  that; it actually leads to the 
acquittal of defendants who, had the jury evaluated all the 
evidence in the usual way, would have been convicted. 
Clearly many of the witnesses most likely to benefit from 
our proposals will be the victims of sexual offences. They 
cannot usually be corroborated. We think that it would be 
questionable in principle and undesirable in practice to 
introduce quite radical measures for facilitating their 
evidence, as well as unfair to them, if, once admitted, it 
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w e r e  t o  c o n t i n u e  t o  b e  i n v a r i a b l y  c h a r a c t e r i s e d  a s  
'dangerous '  by judges .  

5.26 W e  have c o n c l u d e d  t h a t  t h e  e l a b o r a t e  t e c h n i c a l  

approach t o  c o r r o b o r a t i o n  which has grown up i n  England and 
Wales over t h e  l a s t  s e v e n t y  yea r s  or  so has  proved confus ing  
and c o u n t e r p r o d u c t i v e  and t h a t ,  a t  l ea s t  i n  r e s p e c t  o f  
s exua l  o f f e n c e s ,  it h a s  tended t o  c a u s e  i n j u s t i c e .  The 
warning which must be g i v e n  i n  s e x u a l  cases seems t o  u s  t o  
be a c r u d e  and i n d i s c r i m i n a t e  measure which is  p a r t i c u l a r l y  
i l l - s u i t e d  t o  a c lass  o f  o f f e n c e s  which t a k e  p l a c e  i n  such  
wide ly  v a r y i n g  c i r cums tances .  

5.21 W e  e s p e c i a l l y  q u e s t i o n  t h e  r e a s o n s  w h i c h  a r e  
u s u a l l y  g iven  f o r  t h e  warning. I t  i s  t r u e  t h a t  compla inants  
i n  s e x u a l  cases, l i k e  t h e i r  c o u n t e r p a r t s  i n  o t h e r  cases, do 

sometimes t e l l  e n t i r e l y  f a l s e  s t o r i e s .  But w e  know of no 
ev idence  whatever which sugges t s  t h a t  t h i s  t a k e s  p l a c e  on 
such a s c a l e  and i n  a way so c a l c u l a t e d  t o  s u c c e s s f u l l y  
dece ive  t h e  j u r y  t h a t  a s p e c i a l  measure des igned  t o  enhance 
t h e  normal s t anda rd  o f  proof i s  n e c e s s a r y .  On t h e  c o n t r a r y  
a l l  t h e  ev idence  which w e  r ece ived  s u g g e s t s  t h a t  t h e  stress, 
trauma and pub l i c  h u m i l i a t i o n  so o f t e n  expe r i enced  by  t h e  
v i c t i m s  o f  sexual  o f f e n c e s  i n  c o u r t ,  and t h e  i n t i m i d a t i o n  t o  
which t h e y  are sometimes sub jec t ed  o u t  of c o u r t ,  deter many 
from t e s t i f y i n g  a t  a l l  and c e r t a i n l y  m i l i t a t e  s t r o n g l y  
a g a i n s t  t h e  b r ing ing  o f  f a l s e  ev idence .  

5.28 I n  a l l  t h i s  it must a l s o  be remembered t h a t  a 
c r u c i a l  f u n c t i o n  o f  t h e  l aw  i s  t h e  p r o t e c t i o n  o f  t h e  
community.  In  r e c e n t  y e a r s  s u b s t a n t i a l  and a p p a r e n t l y  
v r e m i t t i n g  rises i n  t h e  number of s e x u a l  crimes committed 
a g a i n s t  women and c h i l d r e n  have been r eco rded .  I n  such  a 
c o n t e x t  it i s  c l e a r l y  o f  t h e  utmost importance t h a t  r u l e s  
and p r a c t i c e s  which c a n  d e f l e c t  t h e  c o u r s e  of j u s t i c e  i n  
t h e s e  cases  s h o u l d  be a b a n d o n e d .  T o  u s  t h i s  seems 
e s p e c i a l l y  r e l e v a n t  t o  a r u l e  which i s  n o t  o n l y  h i g h l y  
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q u e s t i o n a b l e  i n  i t s e l f  b u t  i n  i t s  p r a c t i c a l  e f f e c t  i s  

a r g u a b l y  s e x u a l l y  d i s c r i m i n a t o r y .  

Our proposa ls  

5 .29  There are  s e v e r a l  p o s s i b l e  approaches t o  reform. 

T h e  C r i m i n a l  Law R e v i s i o n  C o m m i t t e e ' s  E l e v e n t h  r e p o r t  
s u g g e s t e d  t h a t  t h e  j u r y  shou ld  be warned of t h e  ' s p e c i a l  
n e e d  f o r  c a u t i o n '  r a t h e r  t h a n  t h e  'danger '  of c o n v i c t i n g  
upon uncorrobora ted  ev idence ,  a l though  t h e y  a l so  sugges ted  
t h a t  as a ma t t e r .  of l a w  c o n v i c t i o n  upon t h e  uncor robora t ed  
e v i d e n c e  of a w i t n e s s  under 14 y e a r s  of a g e  shou ld  n o t  be  
p o s s i b l e .  N e i t h e r  of t h e s e  c o u r s e s  recommends i t s e l f  t o  u s .  
The f i r s t  p roposa l  would l e a v e  t h e  c e n t r a l  problem of what 
c o n s t i t u t e s  c o r r o b o r a t i o n  u n t o u c h e d  and  t h e  s e c o n d  i s  
p l a i n l y  i n i m i c a l  t o  r e c e n t  s c i e n t i f i c  t h o u g h t  a n d  
l e g i s l a t i v e  deve lopmen t s  i n  r e l a t i o n  t o  c h i l d  w i t n e s s e s  
wh ich  w e  have who l ly  endorsed. 

5 .30  A more promis ing  l i n e  w a s  developed by t h e  Canadian 
c o u r t s .  For s o m e  years, perhaps  beginning  w i t h  t h e  case of 
Warkentin ( 1 9 7 7 ) l ,  they  showed s i g n s  of a d o p t i n g  a less 
r e s t r i c t i v e  a n d  s p e c i f i c  a p p r o a c h  t o  w h a t  c o n s t i t u t e s  
c o r r o b o r a t i o n  . . . . Now, by a n  amendment t o  t h e  Canadian 
C r i m i n a l  Code and  t h e  Canada Evidence Act, t h e  c o r r o b o r a t i o n  
warn ing  i n  c a s e s  invo lv ing  s e x u a l  o f f ences  has  s imply  been 
a b o l i s h e d .  

5.31 W e  b e l i e v e  t h a t  t h e  T o n c l u s i o n  r e a c h e d  by t h e  
C a n a d i a n  l e g i s l a t u r e  i s  r i g h t  i n  p r i n c i p l e .  E x i s t i n g  
s a f e g u a r d s  which app ly  i n  a l l  c r i m i n a l  c a s e s  are, w e  t h i n k ,  
s u f f i c i e n t  i n  t h o s e  which i n v o l v e  sexua l  o f f e n c e s .  I f  a 
case depends o n  t h e  evidence o f  a s i n g l e  w i t n e s s  and t h i s  i s  
so u n s a t i s f a c t o r y  t h a t  t h e  judge  t h i n k s  a c o n v i c t i o n  would 

1. 2 SCR 355. 
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be u n s a f e  he may remind t h e  jury o f  i ts  r i g h t  to return a 
n o t  g u i l t y  v e r d i c t  w i t h o u t  h e a r i n g  f u r t h e r  e v i d e n c e .  
Addit ional  r u l e s  which r e l a t e  on ly  to  t h i s  c l a s s  o f  c a s e s  
seem to  u s  ne i ther  necessary  nor d e s i r a b l e .  
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