
The Law Commission 
Working Paper No. 116 

Rape within Marriage 

HMSO 



The Law Commission was set up by section 1 of the Law Commissions Act 
1965 for the purpose of promoting the reform of the law. 

The Law Commissioners are: 

The Honourable Mr. Justice Peter Gibson, Chairman 
Mr. Trevor M. Aldridge 
Mr. Jack Beatson 
Mr. Richard Buxton, Q.C. 
Professor Brenda Hoggett, Q.C. 

The Secretaty of the Law Commission is Mr. Michael Collon and its offices 
are at Conquest House, 37-38 John Street, Theobalds Road, London WClN 
280. 

This working paper, completed on 17 September 1990, is circulated for 
comment and criticism only. It does not represent the final views of the Law 
Commission. 

The Law Commission would be grateful for comments before 1 March 1991. 
All correspondence should be addressed to: 

Mr. A. Cope 
Law Commission 
Conquest House 
37-38 John Street 
Theobalds Road 
London WClN 280 

(Tel: 071-242 0861 Ext. 225 
Fax: 071-242 1885). 

It may be helpful for the Law Commission, either in discussion with others 
concerned or in any subsequent recommendations, to be able to refer to 
and attribute comments submitted in response to this working paper. Whilst 
any request to treat all, or part, of a response in confidence will, of course, 
be respected, if no such request is made the Law Commission will assume 
that the response is not intended to be confidential. 



The Law Commission 
Working Paper No. 116 

Rape within Marriage 

LONDON: HMSO 



@ Crown copyright 1990 
First published 1990 
ISBN 0 11 730198 1 



THE LAW COMMISSION 

WORKING PAPER NO. 116 

RAPE WITHIN MARRIAGE 

TABLE OF CONTENTS 

PART I - INTRODUCTION 

PART I1 - THE PRESENT LAW 

A. The law concerning rape 

1. Introduct ion 

2. The d e f i n i t i o n  of rape  

( a )  The ac tus  reus 

( b )  The mental element 

B. Rape wi th in  marriage: t h e  general  r u l e  

C .  Exceptions t o  t h e  general  r u l e  

Paragraphs Page 

1.1-1.7 1 

2.1-2.45 

2.1-2.7 

2.1 

2 * 2-2.7 

2.2-2.6 

2.7 

2.8-2.10 

2.11-2.26 

5 

5 

5 

5 

5 

8 

9 

12 

1. Exceptions a r i s ing  by reason of a 
court  o r d e r  2.12-2.23 12 

( a )  The orders  t h a t  may be made 2.12-2.18 12 

( i) The High Court and county 
cour t s  2.13-2.15 12 

Jud ic i a l  separa t ion  2.13 12 

Non-molestation orders  2.14 13 

Ouster orders  2.15 13 

(ii) Magistrates '  cou r t s  2.16-2.18 14 

(Formerly) separa t ion  orders  2.16 14 

Personal p ro tec t ion  orders  2.17 14 

Exclusion orders  2.18 15 

( b )  The e f f e c t  of a c o u r t  order  2.19-2.23 15 



Paragraphs 

2. Exceptions where no court order has 
been made 2.24-2.26 

D. Related of fences 2.27-2.40 

1. The offences in question 2.27-2.32 

(a) Indecent assault 2.27 

(b) Procurement of woman to have sexual 
intercourse by (i) threats or 
(ii) false pretences 2.28 

(c) Administering drugs 2.29 

(d) Attempted rape 2.30 

(e) Assault with intent to rape 2.31 

(f) Burglary 2.32 

2. The availability of related offences in 
relation to the immunity 2.33-2.40 

(a) "Collateral" acts 2.34-2.35 

(b) The act of intercourse, and acts 
necessarily preliminary to 
intercourse 2.36-2.40 

E. Evidence and procedure 2 -41-2.45 

1. The compellability of the wife as a 
witness for the prosecution 2.41 

2. Anonymity 2.42-2.45 

(a) The complainant 2.42-2.44 
/' 

(b) The accused 2.45 

PART I11 - THE VIEWS OF THE CRIMINAL L A W  
REVISION COMMITTEE; THE DRAFT 
CRIMINAL CODE 3.1-3.7 

A. The views of the Criminal Law Revision 
Committee 3.1-3.4 

B. The Draft Criminal Code 3.5-3.7 

Page 

19 

21 

21 

21 

22 

23 

23 

24 

24 

25 

25 

26 

30 

30 

30 

30 

32 

34 

34 

36 

(ii) 



Paragraphs Page 

PART I V  - THE ISSUES 4.1-4.70 

A .  In t roduc t ion  4.1-4.15 

1. The basis of t he  p r e s e n t  l a w  4.1-4.2 

2. The l e g a l  e f f e c t s  of marr iage 4.3-4.11 

3. Our p r o v i s i o n a l  conc lus ion  4.12-4.15 

E. The s i g n i f i c a n c e  of non-consensual 
i n t e r c o u r s e  wi th in  mar r i age  4.16-4.25 

C.  Detriment t o  t h e  p a r t i e s '  marr iage and t h e  
i n s t i t u t i o n  of marriage 4.26-4.34 

D. The s u f f i c i e n c y  of matr imonial  remedies 4.35-4.42 

E .  Sentencing i s s u e s  4.43-4.46 

F. Devaluation of t h e  d e t e r r e n t  e f f e c t  of r a p e  4.47-4.49 

G. D i f f i c u l t y  of  proof of events i n  t h e  
matrimonial home 4 -50-4.55 

H.  I n v e s t i g a t i o n  of t he  h i s t o r y  of t h e  marr iage 4.56-4.60 

I .  The r i s k  o f  f a l s e  accusa t ion  o r  blackmail  4.61-4.65 

J. Would a l a w  of marital r a p e  be used? 4.66-4.70 

PART V - CONCLUSIONS 5.1-5.21 

A.  The Commission's p r o v i s i o n a l  conclusion 5.1-5.4 

E.  Rape only when t h e  marr ied couple  a r e  
not c o h a b i t i n g  5.5-5.13 

C .  Rape only when accompanied by c o l l a t e r a l  
violence or  o t h e r  abuse 5.14-5.17 

D. A sepa ra t e  c r i m e  of non-consensual 
i n t e rcour se  w i t h i n  marr iage 5.18-5.20 

E .  Related o f f e n c e s  5.21 

PART VI - SUMMARY: OUR PROVISIONAL PROPOSALS 
AND OTHER SPECIFIC MATTERS ON WHICH 
COMMENT IS INVITED 6.1-6.5 

39 

39 

39 

40 

47 

49 

54 

61 

66 

68 

69 

74 

76 

79 

83 

83 

84 

90 

91 

92 

94 

(iii) 



Paragraphs Page 

APPENDIX A: RULING OF AULD J IN HENRY 
CEIWRAL CRIMINAL C O m r '  
14 MARCH 1990 

APPENDIX B: THE LAW OF MARITAL RAPE IN OTHER 
JURISDICTIONS 

1. Australia 

(a) Victoria 

(b) New South Wales 

(c) South Australia 

(i) The law 

(ii) Criticisms of the law 

(d) Western Australia 

(e ) Queens land 

(f) Tasmania 

2. Canada 

3. Republic of Ireland 

4. Israel 

5. New Zealand 

6. Scotland 

7. United States of America 

(a) Provisions for sexual offences in 

(b) Reasons for the spousal/cohabitants 

the Model Penal Code 

exemption and the issue of voluntary 
social companions 

(c) Adoption of the Model Penal Code's 
approach by state legislatures 

1-33 

1.1-7.17 

1.1-1.27 

1.3-1.5 

1.6-1.8 

1.9-1.17 

1.9-1.15 

1.16-1.17 

1.18-1.20 

1.21-1.22 

1.23-1.27 

2.1-2.6 

3.1-3.2 

4.1 

5.1-5.5 

6.1-6.5 

7.1-7.17 

7.1-7.7 

7.8-7.13 

7.14-7.17 

96 

109 

109 

109 

111 

112 

112 

116 

118 

119 

11 9 

122 

125 

126 

127 

130 

133 

133 

136 

138 



PART I 

INTRODUCTION 

1.1 In this working paper the Law Commission reviews the 
rule of the common law that, except in certain particular 
circumstances, a husband cannot be convicted of raping his 
wife. 

1.2 The rule appears to have had its origins in English 
law in an opinion of Hale CJ.l The rule has been assumed 
for more than two centuries to be part of English law and, 
as such, it was adopted as an accepted part of the criminal 
law by those overseas countries who based their legal 
systems on English law. However, the reasons that Hale put 
forward as the basis of such a rule are now almost 
universally dissented from;l and the rule itself, whatever 
other reasons may be advanced for its continuation, has been 
subject to increasing criticism in recent years. Thus, it 
has been abolished in Canada, New Zealand, Victoria, New 
South Wales, Western Australia, Queensland, Tasmania and in 
some states in the USA; in addition, the courts in Israel, 
Georgia and New York have declined to introduce the 
exemption into their law.3 

1.3 In England and Wales the rule was considered by the 
Criminal Law Revision Committee ("the CLRC") in the course 

1. 1 PC 629 (1736); see para. 2.8 below. 

2. See para. 4.2 below. 

3. For details, see the account of the law of other 
countries set out in Appendix B to this paper. 
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of its Fifteenth Report, Sexual Offences.4 The Committee 
recognised that there was a wide divergence of opinion on 
the main question of policy, namely, whether the offence of 
rape should apply generally between spouses.5 It was of the 
view that a man should be liable to prosecution for rape 
when he has sexual intercourse with his wife without her 
consent when they are not cohabiting, but was divided as to 
whether the crime of rape should be further extended to all 
cases of non-consensual intercourse within marriage. 

1.4 Since the CLRC reported, there has been increasing 
public concern about marital immunity in rape. Whereas 
until recently it was thought, on the basis of statements in 
institutional writers drawn from Hale, that the rule applied 
equally in Scotland as in England, the High Court in 
Scotland has recently severely criticised both the alleged 
basis of the rule and its justification as a matter of 
policy, and has held that the immunity of a husband from the 
law of rape forms no part of the law in Scotland.6 Recent 
cases in England7 have underlined the artificiality and 
complication caused by attempts to justify partial 
exceptions from the rule, whilst retaining the rule itself;8 
and these have caused further and extensive public criticism 
to be directed at the rule. Additionally, and more 

4 .  

5 .  

6. 

7. 

8. 

(1984), Cmnd. 9213. 

Fifteenth Report, para. 2.55. 

See Stallard v HM Advocate 1989 SCCR 248, discussed in 
detail in section 6 of Appendix B to this paper. 

See in particular Henry, discussed in paras. 2.38-2.40 
below, the trial judge’s ruling in which case is 
reproduced in Appendix A to this paper; and v E, 
discussed in para. 2.26 below, where the trial judge was 
severely critical of the stated justification for the 
rule. 

See paras. 2.11-2.26 below. 
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generally, there has been in recent years increased public 
debate about the law of rape, and about the role of that law 
in the protection of women generally from non-consensual 
intercourse, which in turn has caused further questions to 
be raised about the continued justification of the exclusion 
from that law of cases where husbands have non-consensual 
intercourse with their wives. 

1.5 In these new circumstances we have thought it right to 
reopen the issue that divided the CLRC. Amongst other 
considerations, we think it desirable to see whether, in the 
light of the developments in recent years mentioned above, 
the wide consultation and comment that we hope will be 
evoked by this working paper indicates a balance of opinion 
different from that which was put before the CLRC. We have 
also thought it right to discuss the rule in the context of 
the modern law of marriage and divorce; such issues are 
pursued in particular in paragraphs 4.3-4.42 of this working 
paper. We view these as important considerations, which we 
have gone into in more detail than was possible for the 
CLRC. We particularly hope to have assistance and comment 
on them, and on the paper generally, from persons concerned 
with family law and with wider issues affecting the family 
as well as from those concerned solely with the criminal 
law. 

1.6 In this working paper, therefore, we have set out and 
reviewed all the evidence and arguments of which we are 
aware that relate to the marital immunity. It is right that 
we should say at the outset that, after that review, our 
provisional conclusion, explained in far more detail in Part 
IV of the paper, is that the present marital immunity in 
rape should be abolished. We give that indication now, not 
in order to foreclose debate or comment, but to assist those 
reading this paper to take a properly critical view of its 
contents. We are particularly anxious that those who take, 
or might be minded to take, a different view should put 
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before us any arguments that we have overlooked or 
undervalued, and in particular should draw attention to any 
empirical evidence, or any possible practical problems, that 
have not been properly dealt with in the paper. 

1.7 The structure of this paper is as follows. 

Part 11: 

Part 111: 

Part IV: 

Part V: 

Part VI: 

A review of the law concerning the issue of 
marital rape. 

Summary of the Fifteenth Report of the 
Criminal Law Revision Committee and its 
treatment in the Commission's draft Code. 

The issues, including the grounds for the 
Commission's provisional conclusions. 

Conclusions, including a review of possible 
steps short of complete abolition of the 
immunity. 

Summary of our provisional proposals and 
other specific matters on which comment is 
sought. 

Appendix A comprises a transcript of a recent ruling by Mr 
Justice Auld,g which does not appear to have been reported; 
and in Appendix E we review the law of marital rape in other 
jurisdictions. 

9 .  Considered at paras. 2.38-2.40 below. 
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PART I1 

THE PRESENT LAW 

A. THE LAW CONCERNING RAPE 

1. Introduction 

2.1 In this section we outline some general aspects of the 
law concerning rape. We should emphasise that we refer only 
to matters that bear on rape within marriage.l 

2. The definition of rape 

t 

(a) The actus reus 

2.2 Although rape is an offence of long standing, it was 
not defined by statute until the Sexual Offences (Amendment) 
Act 1976.2 Section l(1) of the Act defines the conduct 
prohibited by the offence as “unlawful sexual intercourse 
with a woman who at the time of the intercourse does not 
consent to it”. This definition, though declaratory of the 
modern common law, differs from the traditional common law 
definition, according to which rape consists in having 
“unlawful sexual intercourse with a woman without her 

1. For a full account of the law of rape, and of relevant 
related offences, see Smith and Hogan, Criminal Law, 
6th ed. (1988), pp. 429-440, 446-451. 

2. The Sexual Offences Act 1956, s .  1, provides that “it 
is an offence for a man to rape a woman“, but contains 
no definition of the offence. The maximum sentence is 
life imprisonment (1956 Act, s. 37, Sch. 2). 
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consent ,  by force,  f e a r  o r  f r aud" .3  W e  would emphasise, 
t h e r e f o r e ,  t h a t  a l though  fo rce  commonly f e a t u r e s  i n  r a p e  
cases ,  and i f  used may provide cogent  evidence of l a c k  of 
consent ,  it i s  not  a n  ing red ien t  of t h e  offence:  t h e  tes t  
i s  n o t  "was the  a c t  a g a i n s t  t h e  v i c t i m ' s  w i l l ? "  b u t  simply 
"was it without  he r  c o n s e n t ? " . 4  

2.3 Consent i s  n u l l i f i e d  i f  given i n  response t o  a t h r e a t  
of immediate fo rce  a g a i n s t  t h e  woman ( o r ,  perhaps,  a g a i n s t  
another  pe r son) :  c l e a r l y ,  f o r  example, a woman who on ly  a t  
kn i f e -po in t  permits h e r  a s s a i l a n t  t o  have i n t e r c o u r s e  wi th  
her  does  no t  "consent"  f o r  t h i s  purpose.  

2 . 4  The ca t egor i e s  of t h r e a t  t h a t  w i l l  n u l l i f y  consent  a r e  
not ,  however, c l e a r l y  de f ined .5  I n  Olugboja6 t h e  t r i a l  

3. CO L i t t  123 11; 2 CO I n s t  180; 3 CO I n s t  60; 4 B 1  Comm 
2 1 0 ;  1 Hawk, c .  4 1 ,  s .  2 ;  1 H a l e  PC 627 e t  seq; 1 East  
PC 434. In  t h e  e a r l y  s t ages  of t h e  c r imina l  law t h e  
l i n e  between r a p e  and a b d u c t i o n  was n o t  d i s t i n c t :  
Po l lock  and Mait iand,  History of Engl ish Law, 2nd ed .  
(1968) ,  488-489. A s  Smith and Hogan, Criminal Law, 6 t h  
ed.  119881. D. 433. e x o l a i n .  "a s u b t l e  c h a n a e  of  

I .  L 

empha'sis" occurred i n  t h g  middle of t h e  19th cen tu ry ,  
i n -  Camplin (1845) 1 Den 89, 169  ER 163 and F l e t c h e r  
(1859)  B e l l  CC 63, 1 6 9  ER 1168. 

4 .  I t  i s  rape,  f o r  i n s t a n c e ,  t o  have i n t e r c o u r s e  wi th  a 
woman who is  a s l e e p :  Young (1878) 1 4  Cox CC 1 1 4 .  

5. The Court of Appeal s t a t e d  i n  Olugboja (1981) 73 C r  App 
R 344 t h a t  j u r i e s  should be d i r e c t e d  t o  g ive  "consent"  
i t s  o r d i n a r y  m e a n i n g  b u t  t o  d i s t i n g u i s h  i t  f rom 
submission. The d i s t i n c t i o n  i s  c r i t i c i s e d  by Smith and 
Hogan, Criminal Law, 6 th  ed .  (1988) ,  p.  434; and by 
P r o f e s s o r  G l a n v i l l e  Williams, who sugges t s  (Textbook of 
Cr imina l  Law, 2nd ed. (1983) ,  pp. 551-2): " I t  i s  a 
p u r e l y  ve rba l  q u e s t i o n  whether [ a  s e r i o u s  t h r e a t  t o  
p r e v e n t  t h e  woman from o f f e r i n g  r e s i s t a n c e ]  should be 
r e g a r d e d  a s  one  i n  which t h e  woman c o n s e n t s  unde r  
compul s ion  o r  as  one  i n  wh ich  s h e  d o e s  n o t  t r u l y  
consen t  but  s imply gives  submission, acquiescence o r  
complaisance.  However one expres ses  it, t h e r e  i s  no 
e f f e c t i v e  consent  i n  law." 

6 .  (1981)  73 C r  App R 344. 
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judge directed the jury that if there were “any constraints” 
operating on the woman’s will, they could find that the 
woman did not consent to intercourse. The Court of Appeal 
held that, while it would have been better had the judge not 
used the word “constraint”, he had not misdirected the 
jury.7 

2.5 In 1984 the CLRC recommended (by a majority) that the 
kinds of threat capable of nullifying consent should be 
specified in legislation. Such legislation, the CLRC 
proposed, should provide that threats of force against the 
woman or another person should nullify consent, but only if 
they were capable of being carried out immediately; other 
kinds of threat should be dealt with under the Sexual 
Offences Act 1956, section 2 (considered at paragraph 2.28 
below), which should attract a maximum penalty of five 
(instead of , as at present, two) years‘ imprisonment .8 A 
clause of this Commission’s Draft Criminal Code9 reflects 
this recommendation, though we indicated there that had the 
Commission considered the matter afresh, it might have gone 
further than the CLRC ‘ s recommendation. 

7. At p. 351. Professor Glanville Williams suggests that 
the conviction was “procured and justified on grounds 
so woolly that we now seem no longer to have any firm 
bounds to the crime“: Textbook of Criminal Law, 2nd 
ed. (1983), p. 553. 

8. Fifteeenth Report, Sexual Offences, Cmnd. 9213, paras. 
2.29, 2.111. 

9. Law Com. No. 177 (1989), vol. 1, clause 89(2)(a). As 
to the Draft Code in general, see paras. 3.5-3.7 below. 

10. Law Com. No. 177 (1989), vol. 2, para. 15.14, which 

“Although we have given effect to the [Criminal Law 
Revision] Committee’s majority recommendation ... , 
some of us feel strongly that it is wrong to 
confine the threats which can negative consent in 
rape not only to those which the woman believes 
will be carried out ‘immediately or before she can 

states - 
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2.6 For the purpose of some other sexual offences under 
the 1956 Act the word "unlawful" has been construed 
judicially as signifying "outside matrimony". l1 We are not 
aware, however, of any judicial suggestion that this 
construction applies to rape. 12 

(b) The mental element 

2.7 The mental element of rape is that at the time of the 
intercourse the man either knows that the woman did not 
consent to it or "is reckless as to whether she consents to 
it".13 A man is not reckless for this purpose if he 
believes (however unreasonably) that the woman is 

10. Continued 
free herself' but also to threats to use force. 
The test ... might be stricter than the present law 
relating to rape. Moreover, it is not difficult to 
think of examples of equally potent threats which 
would destroy any real consent (probably under the 
present law), such as to abduct her baby without 
the use of force. I' 

11. It has been so construed, e.g., for the purpose of the 
offence, under section 19(1) of the 1956 Act, of taking 
an unmarried girl under 18 out of the possession of her 
parent or guardian against his will with the intention 
that she should have "unlawful sexual intercourse with 
men or with a particular man": Chapman [1959] 1 QB 100. 

12. Or of any case in which the point was argued. Judicial 
acceptance of this construction would overrule the 
decided cases (see paras. 2.11-2.26 below) which lay 
down that in certain circumstances a man can be 
convicted of rape committed on his wife. In Kowalski 
(1987) 86 Cr App R 339, 341, Ian Kennedy J, delivering 
the judgment of the Court of Appeal, -in a glancing 
reference to the point suggested that arguably the 
immunity of a husband from conviction for marital rape 
was founded on the word "unlawful" in the statutory 
definition. 

13. 1976 Act, s .  l(l)(b). The burden of proving this 
element of the offence (as well as that the accused had 
sexual intercourse with the complainant and the absence 
of her consent) is on the prosecution. 
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consenting; but if the jury "came to the conclusion that he 
could not care less whether she wanted to [have intercourse] 
or not, but pressed on regardless, then he would have been 
reckless and could not have believed that she wanted to, and 
they would find him guilty of reckless rape". l4 In relation 
to the question whether the accused believed that the woman 
was consenting, the jury have a statutory obligation to have 
regard, "in conjunction with other matters" , to the presence 
or absence of reasonable grounds for his belief.l5 

B. RAPE WITHIN MARRIAGE: THE GENERAL RULE 

2.8 It is generally accepted that, subject to exceptions 
(considered at paragraphs 2.12-2.26 below), a husband cannot 
be convicted of raping his wife. (We shall, for 
convenience, refer to this immunity from liability simply as 
the "immunity".) Indeed, there seems to be no recorded 
prosecution before 1949 of a husband for raping his wife. 

2.9 The basis of the immunity is stated, in an oft-cited 
passage from Hale, to be that "by their mutual matrimonial 
consent and contract the wife hath given up herself in this 
kind unto her husband which she cannot retract";l6 and the 

14. 

15. 

16. 

Satnam S (1983) 78 Cr App R 149, 155. Similarly, in 
Morqan [1976] AC 182, 215C, Lord Hailsham of St 
Marvlebone referred. in relation to recklessness. to an 
"intention of having intercourse willy-nilly not' caring 
whether the victim consents or no." 

1976 Act, s. l(2). 

1 PC 629. However, Hale cites no authority for the 
proposition; and Blackstone , who in his consideration 
of rape (Commentaries, vol. 4, pp. 209-215) refers to 
other statements of Hale, does not mention the 
immunity. What view Blackstone would have expressed, 
had he specifically addressed the existence of the 
immunity, is speculative. There is, though, perhaps 
some further indication that he did not share Hale's 
opinion. Immediately before his exposition of the law 
of rape, Blackstone (at pp. 207-208) considers the 
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courts have founded the exceptions to the immunity on the 
wife's subsequent revocation of this consent. (We shall 
refer to this fictional consent on the wife's part as her 
"deemed consent". ) 

2.10 Although the first reported prosecution of a husband 
for raping his wife took place in 1949,17 the existence of 
the immunity arose indirectly for consideration in 1888, in 
Clarence.l* Qbiter, the question of rape by a man upon his 

16. Continued 
statutory offence of forcible abduction and marriage 
( "vulgarly called 'stealing an heiress' " )  : "by statute 
3 Hen. VII. c. 2. ... if any person shall for lucre 
take any woman ... [who has] substance either in goods 
or lands, or being heir apparent to her ancestors, 
contrary to her will; and afterwards she be married to 
such misdoer . . .; such person . . . shall be deemed [a 
principal felon]." Blackstone goes on to explain that, 
even if the woman originally consented to being taken 
away, "yet if she afterwards refuse to continue with 
the offender, and be forced against her will, she may, 
from that time, as properly be said to be taken against 
her will, as if she never had given any consent at all; 
for, till the force was put upon her, she was in her 
own power." Is it not conceivable that, by parity of 
reasoning, he would have concluded that there was no 
immunity for a husband, especially as (at p. 209) he 
subsequently introduces his discussion of the law of 
rape thus: "A third offence . .. attended with greater 
aggravations than that of forcible marriage is the 
crime of rape, raptus mulierum, or the carnal knowledge 
of a woman forcibly and against her will"? 

17. See para. 2.19 below. 

18. 22 QBD 23. The point directly in issue concerned 
liability not for rape but for the offences, under ss.  
20 and 47 of the Offences against the Persons Act 1861, 
of (respectively) inflicting grievous bodily harm and 
assault occasioning actual bodily harm. The accused 
knew, but his wife did not know, that he was suffering 
from a venereal disease. She submitted to intercourse, 
in consequence of which she contracted the disease. He 
was convicted of both offences; but by a majority of 
nine to four, the Court for Crown Cases Reserved 
quashed the convictions. (The judges in the majority 
were: Lord Coleridge CJ, Pollock and Huddlestone BB, 
Stephen, Manisty, Mathew, A L Smith, Wills and Grantham 
JJ; Field, Hawkins, Day and Charles JJ dissented.) 

10 



wife was considered,lg and various views expressed - 

1. Wills J (one of the majority judges) said - 
"If intercourse under the circumstances now in 
question constitutes an assault on the part of the 
man, it must constitute rape, unless, indeed, as 
between married persons rape is impossible, a 
proposition to which I certainly am not prepared to 
assent, and for which there seems to me to be no 
sufficient authority. ~ 2 0  

2 .  The view of Field J (one of the dissenting judges) 
was that there might be "many cases in which a wife 
may lawfully refuse intercourse, and in which, if 
the husband imposed it by violence, he might be 
held guilty of a crime. lt2I 

3. A L Smith J accepted the existence of the immunity, 
but apparently also accepted, in general terms, 
that the wife's deemed consent to intercourse could 
be revoked. 22 

4 .  Pollock B23 and Stephen JZ4 asserted the existence 
of the immunity without qualification, as did 

1 9 .  

2 0 .  

2 1 .  

2 2 .  

2 3 .  

2 4 .  

Though not by Lord Coleridge CJ. 

22 QBD 2 3 ,  33. 

Ibid., at p. 57. 
Ibid., at p. 37. 
Ibid., at pp. 6 3 ,  6 4 .  

Ibid., at P .  4 6 .  Stephen J added that. in the first 
edition of- his Digest of the Criminai Law, he--had 
stated that in certain circumstances a man might be 
convicted of rape upon his wife, but that in the latest 
edition he had withdrawn the statement. 

11 
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Hawkins J ( though d i s s e n t i n g  on t h e  q u e s t i o n  of 
l i a b i l i t y  under  t h e  1 8 6 1  A c t )  . 25  

C .  EXCEPTIONS TO THE GENERAL RULE 

2 . 1 1  The immunity has  given rise t o  a s u b s t a n t i a l  body of 
law abou t  t h e  p a r t i c u l a r  ca ses  i n  which t h e  exemption does 
- not a p p l y .  The l i m i t s  of t h i s  l a w  are d i f f i c u l t  t o  s t a t e  
w i t h  c e r t a i n t y .  Much of it r e s t s  o n  f i r s t - i n s t a n c e  
d e c i s i o n s  which have never  been comprehensively reviewed a t  
a p p e l l a t e  l e v e l .  We have attempted t o  t r e a t  t h e  matter a s  
b r i e f l y  as i s  c o n s i s t e n t  with accuracy. 

1. Except ions a r i s i n g  by reason of a court order 

(a) The o rde r s  t h a t  may be made 

2.12 B y  way of p r e l i m i n a r y  t o  a c o n s i d e r a t i o n  o f  t h e  
excep t ions  t o  t h e  immunity a r i s i n g  by reason of a c o u r t  
o r d e r ,  w e  f i rs t  o u t l i n e  c e r t a i n  t y p e s  of  o r d e r  t h a t  t h e  
c o u r t  may make f o r  t h e  p r o t e c t i o n  of t h e  wife .  

( i) The High Court and county c o u r t s  

J u d i c i a l  s epa ra t ion  

2.13 On proof  o f  any  o f  t h e  f a c t s  on which a d i v o r c e  
p e t i t i o n  can be based, t h e  cour t  is bound t o  g r a n t  a decree 
of j u d i c i a l  s e p a r a t i o n ,  which provides  t h a t  t h e  p e t i t i o n e r  
be no longe r  bound t o  cohab i t  with h e r  spouse, a l though (by 
c o n t r a s t  with i t s  d i v o r c e  j u r i s d i c t i o n )  t h e  c o u r t  i s  not  

25. A t  p .  51. 
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c o n c e r n e d  w i t h  t h e  q u e s t i o n  w h e t h e r  t h e  m a r r i a g e  h a s  
i r r e t r i e v a b l y  broken down. 26 

Non-molestation o rde r s  

2.14 An a p p l i c a t i o n  f o r  a non-molestat ion o r d e r  by one 
spouse a g a i n s t  t h e  o the r  may be made ( i)  a n c i l l a r y  t o  o t h e r  
p r o c e e d i n g s 2 7  ( s u c h  as f o r  d i v o r c e )  o r  ( ii) under  t h e  
D o m e s t i c  V i o l e n c e  and Mat r imon ia l  P roceed ings  A c t  1 9 7 6  , 
s e c t i o n  1 o f  which empowers coun ty  c o u r t s  t o  g r a n t  a n  
i n j u n c t i o n  " r e s t r a i n i n g  t h e  o t h e r  p a r t y  t o  t h e  marr iage from 
molest ing t h e  a p p l i c a n t " .  The usual  form of such o rde r s  i s  
" t o  r e s t r a i n  t h e  respondent from a s s a u l t i n g ,  molest ing,  o r  
o the rwise  i n t e r f e r i n g  w i t h "  t h e  p e t i t i o n e r .  Moles t a t ion  
need not i n c l u d e  violence o r  t h e  t h r e a t  of v i o l e n c e .  

Ous te r  o rde r s  

2 .15  The c o u r t  has power t o  make an o u s t e r  o r d e r  ( t h a t  i s ,  
excluding a spouse from t h e  matrimonial  home) (i) a n c i l l a r y  
t o  o t h e r  p roceed ings ,  (ii) under  t h e  1 9 7 6  A c t  and (iii) 
under  t h e  Matrimonial  Homes A c t  1983, which governs spouses '  
r i g h t s  of occupa t ion  i n  t h e  matrimonial  home. However, it 
h a s  been h e l d  by  t h e  House of  Lords28 t h a t  a p p l i c a t i o n s  
b e t w e e n  s p o u s e s  f o r  s u c h  o r d e r s  a r e  g o v e r n e d  by t h e  
p r i n c i p l e s  i n  t h e  1983 A c t .  

26. Matrimonial Causes A c t  1973, s .  1 7 .  Such a decree does 
not,  however, order  t h e  respondent t o  cease l i v i n g  wi th  
the  p e t i t i o n e r ;  even i f  t h e  wife  has ob ta ined  a decree,  
t he  c o u r t  w i l l  not  au tomat i ca l ly  exclude t h e  husband 
from t h e  matrimonial  home. 

27. Supreme Court  Act 1981, s .  37 and County Courts A c t  
1984, s .  38. 

28. Richards v Richards [1984] AC 1 7 4 .  
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(ii) Magistrates' courts 

(Formerly) separation orders29 

2.16 Before the Domestic Proceedings and Magistrates' 
Courts Act 1978, a wife could (on certain grounds) obtain an 
order from a magistrates' c o u r t  c o n t a i n i n g  a 
non-cohabitation clause - that is, one which provided that 
she was no longer bound to cohabit with the husband (and 
which had the same effect as a decree of judicial 
separation) .30 

Personal protection orders31 

2.17 The 1978 Act abolished separation orders. Instead, 
magistrates' courts were given power under section 16(2) of 
the Act to grant an order upon the application of either 
party to a marriage that "the respondent shall not use, or 
threaten to use, violence against the person of the 
appli~ant",~~ provided that the court is satisfied that the 
respondent has already used or threatened to use such 
violence and that the order is necessary for the protection 
of the appli~ant.3~ Thus, a personal protection order can 

29. This is how such orders were commonly known, although 
the term did not appear in the legislation; separation 
orders containing a non-cohabitation clause should be 
distinguished from orders dealing only with maintenance 
and/or custody of the children. 

30. Matrimonial Proceedings (Magistrates' Courts) Act 1960, 

31. This term is convenient, though not used in' the 1978 

s. 2(l)(a), replacing previous legislation. 

Act. 

32. Or against the person of a child of the family. 

33. Or a child of the family. 
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o n l y  be made t o  p r o t e c t  t h e  a p p l i c a n t  from vio lence  o r  t h e  
t h r e a t  of v i o l e n c e  and not from "molestat ion".  34 

Exclusion o r d e r s  

2 .18 A m a g i s t r a t e s '  c o u r t  h a s  pow'er t o  make o r d e r s  
excluding one spouse from t h e  matrimonial home under s e c t i o n  
1 6 ( 3 )  of t h e  1978 Act.35 The grounds a r e  s i m i l a r  t o  bu t  
more restricted than  those f o r  personal  p r o t e c t i o n  orders .  

(b) The effect of  a court  o r d e r  

2.19 In Clarke ( 1 9 4 9 ) , 3 6  t h e  f i r s t  repor ted  prosecut ion of 
a husband for  r a p i n g  h i s  wi fe ,  an order  had been made by t h e  
j u s t i c e s  which provided t h a t  t h e  wife should no longer be 
bound t o  c o h a b i t  with her  husband. Byrne J he ld  t h a t  t h e  
w i f e ' s  deemed consent  t o  i n t e r c o u r s e  had been revoked by t h e  
order .37 H e  reasoned a s  fol lows - 

'I... t h e  m a r i t a l  r i g h t  o f  t h e  husband [to s e x u a l  
i n t e r c o u r s e ]  e x i s t s  by v i r t u e  of t h e  consent  given by 
the  wife  a t  t h e  t i m e  of t h e  marriage and not  by v i r t u e  
o f  a c o n s e n t  g i v e n  a t  t h e  t i m e  o f  e a c h  a c t  o f  
i n t e r c o u r s e ,  as i s  t h e  case wi th  unmarried persons.  
The i n t e r c o u r s e  between husband and wife  is, t h e r e f o r e ,  
not by v i r t u e  of any s p e c i a l  consent,  b u t  i s  based on 
an o b l i g a t i o n  imposed on t h e  wife  by reason  of  t h e  
marriage. ... The p o s i t i o n  ... [ i n  t h e  present  c a s e ]  
was t h a t  t h e  w i f e ,  b y  p r o c e s s  of  l a w ,  namely, by 
marriage, had given consent  t o  t h e  husband t o  e x e r c i s e  
t h e  mari ta l  r i g h t  d u r i n g  such t i m e  as t h e  o r d i n a r y  
r e l a t i o n s  c rea ted  by t h e  marriage c o n t r a c t  e x i s t e d  

34. Horner v Horner [1982] Fam 9 0 .  

35. The c o u r t  must be s a t i s f i e d  t h a t  t h e  respondent has 
used v i o l e n c e  a g a i n s t  t h e  w i f e  ( o r  c h i l d )  o r ,  i n  
c e r t a i n  c i rcumstances  , t h a t  he has  t h r e a t e n e d  such  
violence.  

36. 33 C r  App R 216 .  

37. As, e q u a l l y ,  it would have been by a decree of j u d i c i a l  
separa t ion :  33 Cr App R 216 ,  218. 
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between them, but by a further process of law, namely, 
the justices' order, her consent to marital intercourse 
was revoked, and thereafter ... the prisoner was not 
entitled to have intercourse with her without her 
consent. 9138 

2.20 Since Clarke, certain further categories of order or 
decree (though not the mere initiation of proceedings for an 
order or decree39) have been held to revoke the wife's 
consent. They include - 

(1). A decree nisi of divorce, on the ground that 
"between the pronouncement of a decree nisi and 
the obtaining of a decree absolute a marriage 
subsists as a mere technicality" .40 

(2). An injunction restraining the husband from 
molesting his wife or an undertaking given by him 
to the court that he will not molest her.41 

2.21 In Steelef42 Geoffrey Lane LJ, delivering the judgment 
of the Court of Appeal, reviewed the authorities. He went 
on to enunciate the law as follows - 

"The question which the Court has to- decide is this. 
Have the parties made it clear, by agreement between 
themselves, o r  has the Court made it clear by an order 

38. 33 Cr App R 216, 217-218. 

39. Miller [1954] 2 QB 282 (petition for divorce) , a 
decision of Lynskey J, who observed, at p. 290: "The 
petition might be rejected and in that event ... the 
marriage would still be subsisting and consent to 
marital intercourse as given in the marriage contract 
still be unrevoked." This approach was endorsed by the 
Court of Appeal in Steele (1976) 65 Cr App R 22, 24. 

40. O'Brien [1974] 3 All ER 663, 665 (Park J). 

41. Steele (1976) 65 Cr App R 22 (CA). 

42. (1976) 65 Cr App R 22, 25. 
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or something equivalent to an order, that the wife's 
consent to sexual intercourse with her husband implicit 
in the act of marriage, no longer exists? A separation 
,agreement with a non-cohabitation clause, a decree of 
divorce , a decree of judicial separation, a separation 
order i n  the justices' court containing a 
non-cohabitation clause and an injunction restraining 
the husband from molesting the wife or having sexual 
intercourse with her are all obvious cases in which the 
wife's consent would be successfully revoked. On the 
other hand, the mere filing of a petition for divorce 
would clearly not be enough, the mere issue of 
proceedings leading up to a magistrates' separation 
order or the mere issue of proceedings as a preliminary 
to apply for an ex parte injunction to restrain the 
husband would not be enough but the granting of an 
injunction to restrain the husband would be enough 
because the Court is making an order wholly 
inconsistent with the wife's consent and an order ... 
breach of which would or might result in the husband 
being punished by imprisonment. 'I 

2.22 Despite this clear statement, further discussion of 
the law as stated in paragraph 2.20(2) above is necessary, 
since later cases have introduced some uncertainties. The 
facts of Roberts43 were that the wife obtained a 
non-molestation order limited to two months. At the same 
time an ouster order was made, ordering the husband out of 
the matrimonial home.44 On the same day the parties entered 
into a deed of separation, which though reciting that the 
husband and wife had agreed to live apart, contained neither 
a non-cohabitation clause nor a non-molestation clause. 
Delivering the judgment of the Court, O'Connor LJ cited the 
passage from the Court of Appeal's judgment in Steele set 
out at paragraph 2.21 above. He went on to reject the 
argument that, when the non-molestation order expired, the 

4 3 .  [1986] Crim LR 188. (This paragraph in the text is 
based on the transcript of the judgment, I November 
1985, No. 2660/C/85.) 

44. The report does not indicate for what period the ouster 
order was made, but it is perhaps unlikely that it was 
for longer than the non-molestation order. 
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wife's consent to intercourse, "which had been without doubt 
terminated, suddenly revived". The Court did not state in 
terms that in every case the making of a non-molestation 
order would operate to preclude the immunity after the 
expiry of the period for which the order was in force, as 
well as during that period: the Court simply found that on 
the facts the expiry of the order did not revive the wife's 
deemed consent to intercourse. However, on a strict 
application of Steele, it is difficult to see what other 
facts were in point, as the separation agreement contained 
no non-cohabitation or non-molestation clause. 45 

2.23 There is, however, some doubt about the exact effect 
of at least personal protection orders. In Sharples46 a 
personal protection order was made by justices; its terms 
were that the husband should not "use or threaten violence 
against the person of the [wife]". The parties continued to 
reside at the matrimonial home, but sexual relations (which 
had ceased some months before the making of the order) were 
not resumed. Some six weeks after the order the husband had 
sexual intercourse with the wife without her consent. At 
the husband's trial for rape, the judge ruled that the 
justices' order did not operate to revoke the immunity. He 
concluded that an order that the husband should not use 
violence against the wife did not necessarily give rise to 
the inference that she had withdrawn her consent to 

4 5 .  

46. 

It might be thought that, as a matter of logic, since 
the immunity is revoked solely by the making of a 
(non-molestation) order, the immunity must 
automatically revive when the order expires. Perhaps 
the approach in Roberts is founded, however, on the 
ground that the wife's deemed consent is given once 
only, at the date of the marriage; and that, 
accordingly, the revocation of such consent 
definitively ends the fiction on which it is based. 

[1990] Crim LR 198; 6 December 1989, Transcript No. 
S/2505. (Manchester Crown Court, His Honour Judge 
Fawcus . ) 

18 



in te rcourse ;  it was p o s s i b l e ,  t h e  judge observed, f o r  a 
w i f e  t o  seek a n  order  a g a i n s t  violence but  cont inue  t o  have 
sexual  r e l a t i o n s  with her  husband. 

2 .  Exceptions where no c o u r t  order has been m a d e  

2.24 There i s  no conclusive a u t h o r i t y  on t h e  p o s i t i o n  i f  
t h e  p a r t i e s  are l i v i n g  a p a r t  b u t  no order  o r  decree  has been 
m a d e .  Two s i t u a t i o n s  may be d is t inguished:  f i r s t ,  where 
t h e  p a r t i e s  have agreed t o  l i v e  a p a r t ;  and second, where t h e  
p a r t i e s  a r e  i n  € a c t  l i v i n g  a p a r t  because  t h e  w i f e  h a s  
withdrawn from cohabi ta t ion .  I n  t h e  one c a s e ,  t h e  husband 
h a s  r e l i e v e d  t h e  wife  from h e r  d u t y  t o  l i v e  w i t h  him, 
whereas i n  t h e  o t h e r  he h a s  n o t .  U n t i l  r e c e n t l y ,  t h e  
p o s s i b i l i t y  t h a t  an agreement t o  l i v e  a p a r t  removed t h e  
immunity appears  t o  have been considered o n l y  i n  connection 
w i t h  formal, w r i t t e n  s e p a r a t i o n  agreements. Referr ing t o  
(presumably w r i t t e n )  agreements, Lynskey J observed, o b i t e r ,  
i n  1954 t h a t  t h e  wife ' s  c o n s e n t  would be revoked by an 
agreement t o  s e p a r a t e ,  " p a r t i c u l a r l y  i f  it [ c o n t a i n s  ] a 
non-molestation c lause" ;47  and i n  1976  Geoffrey Lane L J ,  

d e l i v e r i n g  t h e  judgment of t h e  Court of Appeal,  s t a t e d  
( a g a i n ,  o b i t e r )  t h a t  "a  s e p a r a t i o n  a g r e e m e n t  w i t h  a 
non-cohabi ta t ion clause" would have t h a t  e f f e c t  . 48 

2.25 To b a s e  t h e  r e v o c a t i o n  o f  t h e  i m m u n i t y  on t h e  
e x i s t e n c e  of a separa t ion  agreement with a non-cohabitation 
c l a u s e  may be thought  t o  p r e s e n t  d i f f i c u l t i e s .  F i r s t ,  it is 

47. Miller [1954] 2 QB 282, 2 9 0 .  

48. Steele  ( 1 9 7 6 )  65 C r  App R 2 2 ,  25. The expression "a  
separa t ion  agreement w i t h  a non-cohabitation c lause"  i s  
n o t  ( a s  may p e r h a p s  b e  t h o u g h t )  t a u t o l o g o u s .  A 
s e p a r a t i o n  agreement may d e a l  w i t h  such  matters a s  
maintenance and r i g h t s  i n  t h e  matr imonial  home, and 
contain no c lause  whereby t h e  p a r t i e s  agree  t o  l i v e  
apar t  (and  no non-molestation c l a u s e ) .  
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doubtful whether it is consistent with the theoretical basis 
of the immunity itself. Byrne J explained in Clarke49 that 
the deemed consent of the wife to intercourse is created, 
and in certain cases revoked by, the law, irrespective of 
the parties' intentions. This approach seems inconsistent 
with revocation of the consent by agreement. Second, 
however, it was not clear how far, if at all, an informal 
agreement to separate should remove the immunity. Whilst to 
insist on writing might appear excessively formalistic , 
there may be difficulty in determining the exact terms of an 
informal agreement - for instance, the period for which it 
is to last, or whether the parties have agreed not only to 
live apart but also to abandon sexual relations. 

2.26 This question was taken up in E v E, which concerned a 
charge of attempted rape (Leicester Crown Court, 30 July 
1990). In that case, the accused's wife left the 
matrimonial home, allegedly because of her unwillingness, on 
medical advice, to submit to intercourse, and went to live 
with her parents; the husband told her that he proposed to 
obtain a divorce; and she then consulted solicitors with a 
view to initiating divorce proceedings herself. Some three 
weeks later the husband broke into her parents' house and 
attempted to have intercourse with her against her will. 
Owen J ruled that an agreement between the parties sufficed 
to revoke the immunity: such agreement need not be in 
writing and, moreover, as in the case before him, it might 
be implied from the parties' conduct. It would seem, 
however, that the agreement must (as in the instant case) be 
to live apart, and not merely to refrain from intercourse. 
Owen J further ruled that even in the absence of such an 
agreement, the withdrawal from cohabitation of either party, 
accompanied by a clear indication that consent to sexual 
intercourse had been terminated, amounted to a revocation of 

~~ 

49. See para. 2.19 above. 
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consen t  s u f f i c i e n t  t o  exclude t h e  immunity. This  view i s ,  
however ,  d i f f i c u l t  t o  r e c o n c i l e  w i t h  t h e  a p p r o a c h  i n  
SteeleSO t h a t  f i l i n g  a d i v o r c e  p e t i t i o n  was " c l e a r l y "  n o t  
enough. The r u l i n g  i n  E v appears  s u b s t a n t i a l l y  t o  extend 
what had p r e v i o u s l y  been though t  t o  be t h e  law, although it 
e m p h a s i s e s  t h a t  f a c t u a l  s e p a r a t i o n ,  a n d  n o t  m e r e l y  
r evoca t ion  of  consen t  t o  i n t e r c o u r s e ,  i s  necessa ry  t o  remove 
t h e  immunity. 

D. RELATED OFFENCES5I 

1. The o f f e n c e s  i n  q u e s t i o n  

(a) Indecent a s s a u l t  

2 .27 I t  i s  a n  offence t o  "make an indecent  a s s a u l t  on a 
woman". 52 The term " a s s a u l t "  comprehends bo th  a ba t t e ry53  
and  an a s s a u l t  i n  t h e  narrow ~ e n s e . 5 ~  Sub jec t  t o  immaterial  

5 0 .  

51.  

52.  

53. 

54. 

( 1 9 7 6 )  65 C r  App R 2 2 ,  25, c i t e d  a t  pa ra .  2.21 above. 

W e  a r e  n o t  concerned i n  t h e  p re sen t  c o n t e x t  with t h e  
quest ion t h a t  arose d i r e c t l y  f o r  d e c i s i o n  i n  Clarence 
(1888) 22 QBD 23 (see p a r a .  2 . 1 0  above )  - namely, 
whether a husband who, knowing t h a t  he has  a d i s e a s e ,  
i n f e c t s  h i s  unknowing w i f e  i n  consequence of consensual 
i n t e r c o u r s e  with h e r  commits an o f f ence  under s .  20  o r  
s .  4 1  o f  t h e  Offences a g a i n s t  t h e  Person A c t  1861. 

1956 A c t ,  s .  1 4  (1) .  The o f fence  carries a maximum 
sentence of  10 yea r s '  imprisonment: 1956 A c t ,  s .  37, 
Second Schedule ,  para .  1 7 ( i ) ,  a s  amended by t h e  Sexual 
Offences A c t  1985, s .  3. 

i . e . ,  a n  a c t  by w h i c h  a p e r s o n  i n t e n t i o n a l l y  o r  
r e c k l e s s l y  i n f l i c t s  un lawfu l  pe r sona l  v i o l e n c e  upon 
another.  

i . e . ,  a n  a c t  by w h i c h  a p e r s o n  i n t e n t i o n a l l y  o r  
r e c k l e s s l y  c a u s e s  a n o t h e r  t o  a p p r e h e n d  immedia t e  
unlawful pe r sona l  v i o l e n c e .  Thus, e . g . ,  when a man who 
while  i n d e c e n t l y  e x p o s i n g  himself  walked towards a 
woman, making an indecent  suggest ion t o  h e r ,  "it was a s  
c l e a r  as it could be" t h a t  he was a u i l t v  of indecent  
a s s a u l t :  Rolfe (1952) 36 C r  App R - 4 ,  5-6 (per Lord 
Goddard C J )  . 
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excep t ions  ( r e l a t i n g  t o ,  among o t h e r  ma t t e r s ,55  a s s a u l t s  on 
c h i l d r e n  o r  m e n t a l  d e f e c t i v e s )  , c o n s e n t  n e g a t i v e s  a n  
a s s a u l t .  By c o n t r a s t  w i t h  r a p e ,  a husband e n j o y s  no 
immunity from c o n v i c t i o n  f o r  an indecen t  a s s a u l t  committed 
upon h i s  wife .  This  gave rise t o  t h e  view t h a t  a man who 
had non-consensua l  i n t e r c o u r s e  w i t h  h i s  w i f e  c o u l d  be  
conv ic t ed  of indecent  a s s a u l t .  Recent ly ,  however, doubt has 
been c a s t  on t h e  matter.56 

( b )  Procurement of  woman t o  have sexua l  i n t e r c o u r s e  by 
( i) t h r e a t s  o r  (ii) f a l s e  p re t ences  

2 . 2 8  S e c t i o n  2 ( 1 )  of  t h e  Sexual Offences A c t  1956 provides  
t h a t  it i s  an o f fence  57 " t o  procure a woman, by t h r e a t s  o r  
i n t i m i d a t i o n ,  t o  have unlawful s exua l  i n t e r c o u r s e  anywhere 
i n  t h e  world";  and s e c t i o n  3 ( 1 )  of t h e  A c t  c r e a t e s  a s i m i l a r  
o f f e n c e ,  r e l a t i n g  t o  p r o c u r a t i o n  by  " f a l s e  p r e t e n c e s  o r  
f a l s e  r e p r e s e n t a t i o n s " .  58 The maximum sentence f o r  e i t h e r  
o f f e n c e  i s  2 y e a r s '  i m p r i s o n m e n t ;  a n d  e i t h e r  may b e  
committed by t h e  p r o c u r e r  himself .  59 The term "unlawful" 
would appear  t o  exc lude  m a r i t a l  i n t e r c o u r s e .  6 o  

55. A p e r s o n  canno t  v a l i d l y  c o n s e n t  t o  t h e  i n t e n t i o n a l  
i n f l i c t i o n  o f  any degree of b o d i l y  harm u n l e s s  t h e  
a c t i o n  i s  j u s t i f i a b l e  on t h e  qround of some p u b l i c  
i n t e r e s t :  Donovan [ 19341 2 KB 498; Attorney-Gen&al's 
Reference (No. 6 of 1980) [1981] QB 715. 

56. See  pa ras .  2.38-2.40 below. 

57. 1956 A c t ,  s .  37, Second Schedule, P a r t  I ,  pa ras .  7 ( a )  
and 8. 

58. W i l l i a m s  ( 1 8 9 8 )  6 2  J P  310. T h e r e  i s  a s t a t u t o r y  
co r robora t ion  requirement (1956 A c t ,  s.  2 ( 2 ) ) ,  which w e  
h a v e  p r o v i s i o n a l l y  p r o p o s e d  s h o u l d  b e  a b o l i s h e d :  
Working Paper N o .  115 ( 1 9 9 0 ) ,  pa ra .  4 . 4 1 .  

59. Will iams (1898) 62 J P  310. 

60.  See  pa ra .  2 . 6  above. 

2 2  



(c) Administering drugs 

2.29 I t  i s  a n  o f f ence  under s e c t i o n  4 ( 1 )  of t h e  1956 A c t  t o  
a d m i n i s t e r  d r u g s  t o  a woman i n  o r d e r  t o  p r o c u r e  o r  
f a c i l i t a t e  "unlawful  sexual  i n t e r c o u r s e "  w i t h  h e r  . 6 l  H e r e  
a g a i n ,  t he  requirement t h a t  t h e  i n t e r c o u r s e  be  "unlawful" 
would appear t o  preclude a conv ic t ion  based on an i n t e n t  t o  
p rocure  i n t e r c o u r s e  with t h e  woman's husband.62 

(dl Attempted rape63 

2.30 A man is  g u i l t y  of a t t empted  rape i f ,  w i t h  i n t e n t  t o  
commit rape,  h e  "does an ac t  which i s  more t h a n  merely 
p repa ra to ry"  t o  t h e  commission of rape.64 Formerly it w a s  
u n c e r t a i n  whe the r  r e c k l e s s n e s s  as t o  t h e  absence of t h e  
woman's consent  would s u f f i c e  f o r  an at tempt;65 bu t  i t  has 

61. More f u l l y ,  t h e  o f f e n c e  c o n s i s t s  i n  a p p l y i n g  o r  
admin i s t e r ing  t o ,  o r  caus ing  t o  be t a k e n  by, a woman 
"any drug,  mat ter  o r  t h i n g  with i n t e n t  t o  s tupe fy  o r  
overpower h e r  so a s  t h e r e b y  t o  enable  any man" t o  have 
i n t e r c o u r s e  with he r .  By c o n t r a s t  w i t h  t h e  of fences  
under ss. 2 and 3, it i s  n o t  necessary t h a t  i n t e r c o u r s e  
s h o u l d  t a k e  p l a c e .  The o f f e n c e  ca r r i e s  a maximum 
sentence o f  2 years '  imprisonment. 

62. See p a r a .  2.6 above. 

63.  In l o g i c ,  a man cannot  be convicted of  a t tempting t o  
rape h i s  w i f e  ( o r  of a s s a u l t ,  o r  bu rg la ry ,  w i th  i n t e n t  
t o  r a p e  h e r :  see  p a r a s .  2 . 3 1 - 2 . 3 2  b e l o w )  i n  
c i rcumstances i n  which, had he achieved h i s  aim, he 
would be immune from c o n v i c t i o n  f o r  r ape .  

64. C r i m i n a l  A t t e m p t s  A c t  1 9 8 1 ,  s .  1. The maximum 
s e n t e n c e ,  a s  f o r  t h e  c o m p l e t e  o f f e n c e ,  i s  l i f e  
imprisonment: 1956 A c t ,  s. 3 7 ,  Second Schedule,  pa ra .  
l ( b ) ,  as amended by t h e  Sexual Offences A c t  1985, s .  
3 ( 2 ) .  I t  should be borne i n  mind, however, t h a t  t h e  
s l i g h t e s t  p e n e t r a t i o n  of t h e  woman c o n s t i t u t e s  t h e  
completed offence:  s .  4 4  of t h e  1956 A c t ,  extended t o  
rape by t h e  1 9 7 6  A c t ,  s .  7 ( 2 ) .  

commit a n  o f f ence"  i n  s .  1 of t h e  1981 A c t .  
65.  The doubt a rose  from t h e  expression "with i n t e n t  t o  
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now been held t h a t  t h e  mental element f o r  t h e  at tempt  i s  t h e  
same a s  t h a t  f o r  t h e  c o m p l e t e d  o f f e n c e  - n a m e l y ,  a n  
i n t e n t i o n  t o  have i n t e r c o u r s e  combined w i t h  e i t h e r  ( i )  

k n o w l e d g e  t h a t  t h e  woman w a s  n o t  c o n s e n t i n g  or 
(ii) reck le s sness  as t o  t h e  matter.66 

(e) A s s a u l t  with i n t e n t  t o  rape 

2 . 3 1  I t  is  poss ib l e  t h a t  t h e  common l a w  o f f ence  of a s s a u l t  
with i n t e n t  t o  commit r a p e ,  which undoubtedly e x i s t e d  i n  t h e  
f irst  h a l f  of t h e  n ine t een th  century,67 i s  e x t a n t :  t h e r e  
h a v e  r e c e n t l y  b e e n  c o n f l i c t i n g  d e c i s i o n s  a t  f i r s t  
i n s t a n c e .  68 

(f) Burq la ry  

2.32 A man who e n t e r s  a bu i ld ing  ( o r  p a r t  of one)  a s  a 
t r e s p a s s e r ,  knowing t h a t  he i s  a t r e s p a s s e r  o r  b e i n g  
r e c k l e s s  a s  t o  t h e  m a t t e r , 6 9  with t h e  i n t e n t  of committirig 
rape t h e r e  i s  g u i l t y  of  bu rg la ry .70  

66 .  

6 7 .  

68. 

6 9 .  

70 .  

Khan [1990] 1 WLR 813 ( C A ) .  

e .g . ,  Gisson (1847) 2 C Fi K 781, 175 ER 327. 

I n  Lionel  (1982)  4 C r  App R ( S )  2 9 1  a s e n t e n c e  of 
impr i sonmen t  w a s  imposed f o r  t h e  o f f e n c e ,  t o  r u n  
consecu t ive ly  t o  a l a r g e r  s en tence  f o r  rape.  On appeal  
a g a i n s t  sentence it was not  suggested t h a t  t h e  o f f ence  
no longer  e x i s t e d ;  and i n  E v 2 (1986) ,  unreported,  
Turner  J held t h a t  it d id .  However, i n  White [1988] 
C r i m  LR 434 and i n  E v [1990] C r i m  LR 323, Judge 
Harkins and P i l l  J r e s p e c t i v e l y  r u l e d  t o  t h e  c o n t r a r y .  
P r o f e s s o r  John Smith considers  t h e  ques t ion  i n  d e t a i l  
( i t  i n v o l v e s  e x a m i n a t i o n  o f  c e r t a i n  s t a t u t o r y  
p r o v i s i o n s )  i n  [1990] C r i m  LR 325, concluding ( a t  p.  
326) t h a t  " t h e  b e t t e r  opinion" may be t h a t  t h e  o f f ence  
s u r v i v e s .  

C o l l i n s  [1973] QB 1 0 0 .  

T h e f t  A c t  1968, s .  9 .  The maximum s e n t e n c e  i s  1 4  
y e a r s '  imprisonment: s .  9 ( 4 ) .  I f  he is  c a r r y i n g  an 
o f f e n s i v e  weapon ( i n c l u d i n g  a r e a l  o r  i m i t a t i o n  
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2.  The a v a i l a b i l i t y  of r e l a t e d  o f f ences  i n  r e l a t i o n  t o  
t h e  immunity 

2.33 Two d i s t i n c t  i s sues  have a r i s e n  b e f o r e  t h e  c o u r t s .  
The f i rs t  conce rns  t h e  ambit o f  t h e  w i f e ' s  deemed consent t o  
in t e rcour se :  does t h a t  consen t  extend t o  acts of a s exua l  
n a t u r e  which are " c o l l a t e r a l "  t o  in t e rcour se?  The Court of 
Appeal, o v e r r u l i n g  a p rev ious  dec i s ion  a t  f i r s t  i n s t ance ,  
h a s  ruled t h a t  t h e  answer is no. The second ques t ion  i s  
w h e t h e r  t h e  a c t  of i n t e r c o u r s e ,  and a c t s  n e c e s s a r i l y  
prel iminary t o  t h e  a c t  of i n t e r c o u r s e ,  may c o n s t i t u t e  an 
of  fence o t h e r  t h a n  rape.  

(a) " C o l l a t e r a l "  a c t s  

2.34 In X ~ w a l s k i ~ ~  t h e  Court  of Appeal h e l d  t h a t  a husband 
who compelled h i s  wife t o  perform f e l l a t i o  on him was g u i l t y  
o f  indecent a s s a u l t ,  on t h e  ground t h a t  t h e  w i f e ' s  deemed 
c o n s e n t  t o  s e x u a l  i n t e r c o u r s e  d i d  n o t  e x t e n d  t o  s u c h  
conduct: it was  immaterial  ( i) whether t h e  f e l l a t i o  was 
undertaken as act  prel iminary t o  sexual  i n t e r c o u r s e  o r  a s  an 
end i n  i t s e l f  and (ii) whether o r  not  s h e  had p rev ious ly  
performed it v o l u n t a r i l y . 7 2  

2.35 I n  a r r i v i n g  a t  i t s  conc lus ion ,  t h e  Court  ove r ru l ed  
C a ~ w e 1 1 . ~ ~  I n  t h a t  case,  t h e  accused, who w a s  l i v i n g  a p a r t  
f rom h i s  w i f e ,  f o r c e d  h e r  t o  p e r f o r m  f e l l a t i o  ( w h i c h  

7 0 .  Continued 
f i r e a r m )  or e x p l o s i v e ,  he i s  g u i l t y  of "aggrava ted  
burglary" under s .  1 0  of t h e  Act, which o f fence  c a r r i e s  
a maximum sentence of l i f e  imprisonment. 

7 1 .  (1987) 8 6  C r  App R 339 ( C A ) .  

72. See f u r t h e r ,  para .  4 . 2 2  below. 

7 3 .  [1984] C r i m  LR 111 (Wakefield Crown C o u r t ) .  
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a c t i v i t y  they  had performed during c o h a b i t a t i o n ) .  H e  t hen  
raped h e r .  The t r i a l  judge upheld a defence submission t h a t  
a cha rge  of indecent  a s s a u l t  would n o t  l i e ,  on t h e  ground 
t h a t  t h e  wi fe ' s  deemed consent t o  i n t e r c o u r s e  extended t o  a 
lesser s e x u a l  a c t ,  and t h a t  it was n o t  p r a c t i c a b l e  t o  draw a 
l i n e  between " a c c e p t a b l e "  a c t s  and t h o s e  which c o u l d  be 
t r e a t e d  as indecen t . I4  

(bl The a c t  of i n t e r c o u r s e ,  and a c t s  n e c e s s a r i l y  
p re l imina ry  t o  i n t e r c o u r s e  

2.36 U n t i l  r e c e n t l y  t h e  general  view appears  t o  have been 
t h a t ,  i n  t h e  words of t h e  CLRC - 

"Although t h e  o f f e n c e  of r ape  canno t  occur  between 
c o h a b i t i n g  spouses ,  t h e r e  a r e  o t h e r  o f f ences  t h a t  may 
be charged where a man has sexua l  i n t e r c o u r s e  wi th  h i s  
w i f e  without h e r  consent ,  such as a s s a u l t ,  o r ,  where 
harm i s  caused, a s s a u l t  occasioning a c t u a l  b o d i l y  harm 
o r  t h e  c a u s i n g  o r  i n f l i c t i n g  o f  g r i e v o u s  b o d i l y  
harm. 

The l o g i c  of t h i s  a p p r o a c h  d i d  n o t  e s c a p e  a c a d e m i c  
c r i t i c i s m .  76 

1 4 .  

75. 

7 6 .  

The judge  h e l d ,  however,  t h a t  a c h a r g e  o f  common 
a s s a u l t  cou ld  be founded on t h e  same f a c t s .  (The 
p r o s e c u t i o n  a g r e e d  t h a t ,  even i n  r e l a t i o n  t o  s u c h  
cha rge ,  a c o r r o b o r a t i o n  warning w a s  r equ i r ed  i n  r e s p e c t  
of  h e r  evidence - presumably because t h e  o f f ence  w a s  of 
a s e x u a l  n a t u r e . )  

F i f t e e n t h  R e p o r t  ( 1 9 8 4 ) ,  p a r a .  2 . 5 8 .  ( F o o t n o t e  
o m i t t e d .  ) 

e . g . ,  Honor6, Sex Law (1978),  p .  2 2 ,  suggested t h a t  t h e  
d i s t i n c t i o n  "mus t  mark t h e  summit o f  t h e  E n g l i s h  
d i s r e g a r d  f o r  l o g i c  'I ; G l a n v i l l e  W i l l i a m s  , Textbook of 
Criminal  Law, 2nd ed.  (1983),  p .  237, commented t h a t  
t h e  l a w  was i n c o n s i s t e n t  with i t s e l f ,  " f o r  i f  t h e  r u l e  
f o r  r a p e  rests o n  t h e  i r r e v o c a b i l i t y  of t h e  w i f e ' s  
c o n s e n t  t o  sexua l  i n t e r c o u r s e ,  it is i l l o g i c a l  t o  t r e a t  
t h e  same a c t  a s  a n  a s s a u l t . "  
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2.37 The view r e f e r r e d  t o  i n  t h e  preceding paragraph w a s  
founded on M i l l e r , 7 7  a d e c i s i o n  of Lynskey J, who explained 

t h a t  - 
'I... a l t h o u g h  t h e  husband has  a r i g h t  t o  mar i t a l  
i n t e r c o u r s e ,  and t h e  w i f e  cannot r e f u s e  h e r  consent ,  
and a l though  i f  he does have i n t e r c o u r s e  a g a i n s t  h e r  
ac tua l  w i l l ,  it is  n o t  r ape ,  n e v e r t h e l e s s  he i s  n o t  
e n t i t l e d  t o  use f o r c e  o r  v io l ence  i n  t h e  e x e r c i s e  of 
t h a t  r i g h t ,  and i f  he does so he m a y  make himself 
l i a b l e  t o  t h e  c r imina l  law, not  f o r  t h e  o f f ence  of  
rape, b u t  f o r  whatever o t h e r  offence t h e  f a c t s  of t h e  
p a r t i c u l a r  ca se  war ran t .  I f  he should wound he r  he 
might be charged with wounding o r  caus ing  bod i ly  harm, 
o r  h e  m a  b e  l i a b l e  t o  be c o n v i c t e d  o f  common 
a s s a u l t .  It 7% 

In t h a t  ca se  t h e  prosecut ion a l l e g e d  t h a t  t h e  husband had 
thrown h i s  w i f e  down t h r e e  t i m e s  before  having i n t e r c o u r s e  
w i t h  her,  and t h a t  she was subsequent ly  i n  a h y s t e r i c a l  and 
nervous s t a t e .  Reject ing t h e  argument t h a t  t h e  husband was 
e n t i t l e d  t o  u s e  r e a s o n a b l e  f o r c e  f o r  t h e  p u r p o s e  o f  
e x e r c i s i n g  h i s  r i g h t  t o  marital  i n t e r c o u r s e ,  7 9  Lynskey J 

r u l e d  t h a t  t h e  j u r y  could c o n v i c t  him of a s s a u l t  causing 
a c t u a l  bodi ly  harm ( o r  of common a s s a u l t )  .80 

77 .  

78. 

7 9 .  

80. 

[1954] 2 QB 282. 

[1954] 2 QB 282, 291-292.  

119541 QB 282, 2 9 1 .  Lynskey J w a s  i n f l u e n c e d  by  
Jackson [1891] 1 QB 6 7 1  (CA), i n  which it was held,  on 
t h e  h e a r i n g  of a s u c c e s s f u l  habeas corpus a p p l i c a t i o n  
by a wi fe ,  t h a t  t h e  husband, who had ob ta ined  an o r d e r  
f o r  r e s t i t u t i o n  of con juga l  r i g h t s ,  w a s  n o t  e n t i t l e d  t o  
conf ine  h e r  t o  h i s  house  a g a i n s t  h e r  w i s h e s .  The 
i m p l i c a t i o n s  of t h i s  case f o r  t h e  modern n a t u r e  of 
marriage a r e  f u r t h e r  cons ide red  a t  pa ra .  4 . 7  below. 

Lynskey J h e l d  t h a t  a h y s t e r i c a l  and nervous cond i t ion  
was c a p a b l e  of c o n s t i t u t i n g  " a c t u a l  b o d i l y  harm" : 
[1954] 2 QB 282, 292 .  (The ju ry  conv ic t ed  t h e  husband 
of common a s s a u l t .  ) 
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2.38 Recently, however, in Henry, Auld J, in a closely 
reasoned rulingE1 (in which he reviewed the authorities and 
considered opinions on them expressed by academic 
commentatorsE2) , has departed from the traditional view. In 
the case before him, the husband "simply" raped83 the wife 
(who was living apart from him and had commenced divorce 
proceedings). He was charged with indecent assault, affray 
and false imprisonment, but not with rape.84 Auld J ruled 
that none of the charges would lie. He concluded that the 
rape immunity applied so as to exclude from the ambit of 
indecent assault not only the act of intercourse but also 
"acts proximate to and part of the preparation for that act 
itself"; nor could such acts constitute a common assault.85 
The learned judge ruled, further, that the affray charge was 
unsustainable because the force used to achieve intercourse 
was not unlawful; and he held that the offence of false 
imprisonment (which, it was argued, arose from the husband 
l y i n g  o n  t o p  o f  h i s  w i f e  t o  r e s t r a i n  h e r )  

81. 

82. 

83. 

84. 

85. 

14 March 1990, Central Criminal Court. A transcript of 
the ruling appears as Appendix A to this paper. 

By Professor John Smith in particular. 

The husband forced his way into the wife's house, and 
when they were sitting on a mattress on the floor, he 
pulled her down, lay on her and penetrated her; the 
wife, though making plain that she was not consenting, 
did not struggle or resist physically. 

It should be noted that if the ruling of Owen J in E v 
- R (para. 2.26 above) is followed, facts similar to 
those in Henry might in future found a charge of rape. 
Auld J was not invited to consider this issue. His 
ruling is however an important exposition of the effect 
on other crimes of the availability of the immunity, 
irrespective of the range of cases to which, in law, 
the immunity eventually proves to extend. 

On the ground that the husband's acts of pulling the 
wife down from a sitting position on the mattress and 
lying on her to have intercourse fell "well within the 
line of deemed consent": Appendix A, para. 22. 

28 



was not a v a i l a b l e ,  because t h e  a c t  of i n t e r c o u r s e  was not  
unlawful,  86 

2.39 Auld J d is t inguished  M i l l e r , B 7  i n  which, he explained,  
much g r e a t e r  f o r c e  had been  used and t h e r e  had been an 
a l l e g a t i o n  of a c t u a l  bodi ly  harm.88 

2.40 More g e n e r a l l y ,  Auld J pinpointed t h e  dilemma i n  which 
t h e  immunity p laced  the  c o u r t s  - 

"[Tlhe problem l ies i n  drawing t h e  l i n e  between t h e  act  
of forced in te rcourse  t o  which t h e  w i f e  i s  deemed t o  
consent and some a s s a u l t  over  and above t h a t  t o  which 
she is n o t  deemed to  consent .  That l i n e  cannot be 
i d e n t i f i e d  by saying t h a t  only force  i n  excess  of t h a t  
n e c e s s a r y  t o  a c h i e v e  t h e  a c t  o f  i n t e r c o u r s e  i s  
chargeable as an a s s a u l t .  That is  because t h e  degree 
of f o r c e  used and t h e  i n j u r i e s  i n f l i c t e d  a r e  i n  t h e  
main l i k e l y  t o  depend upon t h e  degree of r e s i s t a n c e  put  
up by t h e  wife .  However, t h e r e  i s  a l i n e  t o  be drawn, 
however l o w  i n  t h e  scale of force  used by t h e  husband 
for t h e  purpose,  because of her  deemed consent  t o  h e r  
w i l l  be ing  overborne. 

86.  Auld J expressed  t h e  wish  f o r  guidance from higher  
au thor i ty ,  and observed t h a t  t h e  cont inuing  ex is tence  
of the  immunity, which many regarded as u n s a t i s f a c t o r y  
and u n j u s t ,  w a s  "a  matter f o r  s e r i o u s  deba te  by those  
respons ib le  f o r  making o r  changing t h e  l a w " :  Appendix 
A, paras .  6 and 7 .  

87.  [1954] 2 QB 282. 

88.  Appendix A, para .  21 .  

89.  Appendix A, para.  1 9 .  I t  may be r e l e v a n t  t h a t  under 
the  genera l  cr iminal  l a w  t h e r e  a r e  l i m i t s  t o  t h e  r i g h t  
t o  c o n s e n t  t o  t h e  i n f l i c t i o n  of p h y s i c a l  harm on 
onese l f .  A t  one t i m e ,  it w a s  thought t h a t  consent w a s  
v i t i a t e d  o n l v  i n  r e s D e c t  of death o r  a r ievous  bodi lv  
harm; b u t  s i b e  Attoiney-General 's  RefeGence (No. 6 02 
1980) [ 1 9 8 1 ]  QB 715 a n  a c t  i n t e n d e d  t o  c a u s e  and 
causing a c t u a l  bodi ly  harm w i l l  be an a s s a u l t  even i f  
c o n s e n t e d  t o ,  u n l e s s  t h e  a c t  c a n  be j u s t i f i e d  a s  
involving t h e  exerc ise  of a lawful r i g h t  (as i n  t h e  
case of lawful  chastisement o r  c o r r e c t i o n )  o r  a s  needed 
i n  t h e  p u b l i c  i n t e r e s t .  
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E. EVIDENCE AND PROCEDURE 

1. The compellability of the wife as a witness for the 
prosecution 

2.41 The law governing the question whether the accused's 
wife (or husband) can be compelled to give evidence for the 
prosecution is set out in section 80(3) of the Police and 
Criminal Evidence Act 1984, which provides that, in general, 
she is not compellable; but the subsection contains 
exceptions, one of which applies if "the offence charged 
involves an assault on, or injury or a threat of injury to, 
the wife . . . of the accused". It could be argued that any 
rape "involves an assault". In our view, however, it is not 
sufficiently clear that the draftsman intended the 
expression to extend to rape to be able to say with complete 
confidence that the exception renders the wife a compellable 
witness for the prosecution on a charge of marital rape. 

2. Anonymity 

(a) The complainant 

2.42 The courts have a limited common law power to make 
orders prohibiting publication of the identity of witnesses, 
but only on the ground that publicly to reveal that 
information would be prejudicial to the due administration 
of justice. It is doubtful whether this power, which is 
commonly used at blackmail trials, extends to the victim in 
rape cases. 90 

90. 5 v Socialist Worker Printers and Publishers Limited, 
ex parte Attorney-General [1975] QB 637, 652G-653B (per 
Lord Widgery CJ). 
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2.43 In 1975 an Advisory Group on the Law of Rape, under 
the chairmanship of Mrs Justice Heilbron, recommended that 
the complainant in a rape case should be and remain 
anonymous, subject to a dispensing power of the judge where, 
exceptionally, publication of the complainant's identity was 
essential for the discovery of potential witnesses; and that 
breach of anonymity should be an offence.91 The Group's 
reasoning was (in summary) that rape was, like blackmail, a 
special of fence; that public knowledge of the indignity 
suffered by a woman who had been raped might be "extremely 
distressing and eveli positively harmful", an effect which 
would be aggravated by an acqu+ttal; and that the risk of 
such public knowledge could operate, therefore, as a severe 
deterrent to her bringing proceedings. 92 

2.44 This recommendation was implemented by section 4 of 
the Sexual Offences (Amendment) Act 1976. Amendments were 
made in 1988.93 The section, which applies in relation to a 
"rape of fence" , 94 prohibits the written publication or 
broadcasting of material likely to lead members of the 
public to identify the complainant in a rape case.95 A 

91. 

92. 

93. 

94. 

95. 

In its Report, Cmnd. 6352, paras. 163-166 and 173-174. 

Para. 153. The Group accepted that a rape complaint 
might be unfounded and the woman malicious or a false 
witness , but concluded that the "greater public 
interest" lay in protecting her anonymity. The Group's 
opinion was that generally the humiliation of the 
complainant was nothing like as severe in other 
criminal trials (para. 157). 

Criminal Justice Act 1988, s .  158. 

Namely: rape; attempted rape; aiding, abetting, 
counselling and procuring rape or attempted rape; 
incitement to rape; and (added by the 1988 Act, 
s .  158(6)) conspiracy to rape and burglary with intent 
to rape: 1976 Act, s .  7(2). 

Sect. 4(1). The judge has power to direct that the 
prohibition should not apply if he is satisfied (i) 
that a direction is required to induce potential 
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breach of the prohibition is an offence, punishable by a 
fine of up to €2,000. As originally enacted, the section 
contained no provision for permitting publication with the 
consent of the complainant; but one of the amendments made 
in 1988 introduced a defence that she had consented in 
writing to publication. 96 

(bl The accused 

2.45 The Heilbron Group considered whether the accused 
should be protected by anonymity in rape cases but concluded 
that it would be anomalous to create an exception, limited 
to rape, to the general rule that defendants were named; 
they explained that the reasoning which had led them to 
their recommendation that complainants in rape cases should 
be anonymous did not apply to defendants.97 Contrary to 
this view, however, section 6 of the 1976 Act contained 
provisions protecting the anonymity of a man charged with 
rape which were broadly similar to section 4, save that 
(i) && protection ceased on conviction and (ii) the court 
was bound to accede to an application on his part to lift 
the prohibition. In 1984, however, the Criminal Law 
Revision Committee endorsed the conclusion of the Heilbron 

95. 

96. 

97. 

Continued 
witnesses to come forward and (ii) that without the 
direction the accused is likely to be substantially 
prejudiced: s .  4(2). The judge also has power to lift 
the prohibition to the extent that it imposes a 
substantial and unreasonable restriction on reporting 
the trial if it is in the public interest to remove or 
relax the restriction; but he cannot exercise that 
power by reason only of the outcome of the trialr 

The defence is not available if consent was 
intentionally obtained by unreasonably interfering 
"with the woman's peace or comfort": s .  4(5A) and 
4(5B), inserted by the 1988 Act, s .  158(3). 

Paras. 175-177. 

s .  4(3). 
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Gr0up;~8 and t h e  prov i s ion  w a s  repealed by t h e  Criminal 
J u s t i c e  Act 1988 .99  

98 .  F i f t eenth  Report, para. 2 . 9 2 .  

99 .  Sect .  158(5); s .  170 and Sch. 1 6 .  
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PART I11 

THE VIEWS OF THE CRIMINAL L A W  REVISION COMMITTEE; 
THE DRAFT CRIMINAL CODE 

A.  THE VIEWS OF THE CRIMINAL LAW REVISION COMMITTEE 

3.1 In 1980 the Criminal Law Revision Committee published 
a working paper on sexual offences. “In accordance with our 
usual practice”, the CLRC explained at the outset,l comments 
had been invited 

“from members of the Appellate Committee of the House 
of Lords, the judges of the Supreme Court and from 
interested bodies and others who were likely to help 
us in our task. We allowed them a substantial period 
in which to submit observations, and received a large 
number of replies. I’ 

3.2 The working paper included a detailed discussion of 
marital rapeI2 on which the CLRC was divided. The majority 
proposed (i) the abolition of the immunity but (ii) that the 
consent of the Director of Public Prosecutions should be a 
pre-requisite of the prosecution of a husband for rape 
committed upon his wife.3 

1. Para. 2. 

2. Paras. 28-43. 

3. Paras. 37, 42. Provisions of this kind were originally 
designed for the purpose, among others, of securing 
uniformity of practice between the then considerable 
number of prosecuting authorities. The DPP’s consent to 
prosecution can now be given by a Crown Prosecutor under 
the Prosecution of Offences Act 1985 ( s .  1(7)), which 
established the Crown Prosecution Service. Since 
(subject to immaterial exceptions) that Service is 
responsible for all public prosecutions, the only effect 
of the requirement would be to preclude a private 
prosecution. 

34 



3.3 In its final reportt4 however, the CLRC adopted a 
different approach. Having presented at some length the 
arguments for and against the complete abolition of the 
immunity, the Committee concluded that - 

(i) The exceptions to the immunity under the existing 

(ii) In principle, the exceptions to the immunity 
should be extended to every case where husband and 
wife were no longer cohabiting. 

(iii) There were, however, difficulties in defining 
cohabitation; and any definition would involve an 
investigation o f  the parties‘ domestic 
circumstances, an exercise which some members 
considered unsuitable for a criminal trial. 

law should be retained. 

(iv) In view of the difficulties referred to in (iii): 
(a) a narrow majority of the CLRC favoured leaving 
the law as it was, whereas (b) the other members 
favoured the complete removal of the immunity, as 
did a majority of the Policy Advisory Committee. 

3.4 The CLRC added - 

“Although all of us are in principle favourably 
inclined to an amendment of the law to enable a 
prosecution to be brought for rape where a married 
couple were not cohabiting at the time of the offence, 
we are acutely conscious of the difficulties in 
achieving a satisfactory definition. Nevertheless, we 
recommend that an attempt be made to find a workable 
formula. Furthermore, some possibility of uncertainty 
should not be a final barrier here to a reform that 
all of us regard as desirable.Iv7 

4 .  Fifteenth Report (1984), Cmnd. 9213. 

5. Paras. 2.55-2.85. 

6. Paras. 2.55-2.56. 

7. Para. 2.85. 
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B. THE DRAFT CRIMINAL CODE 

3.5 The Draft Criminal Code incorporated recommendations 
for the reform of the law made in recent years by certain 
official bodies , including the CLRC. The Law Commission 
made clear in its Report on the Code that inclusion of the 
recommendations made by other Committees implied neither 
assent nor dissent. 9 The Commission placed particular 
emphasis on this point in relation to sexual offences;1° and 
as to marital rape, the Draft Code purported to give effect 
to the CLRC’s recommendations in its Fifteenth Report (which 
are outlined abovell). The subject was dealt with by clause 
87,  the material part of which provided that references to 
“sexual intercourse” were references only to - 

“(a) sexual intercourse between a man and a woman who 

‘I (b) sexual intercourse between husband and wife 

(i) a decree of divorce or nullity or a judicial 
separation order in respect of the marriage 
subsists; or 

(ii) an injunction granted by a court that the 
husband shall not, or an undertaking given by 
him to a court that he will not, molest his 
wife is in force; or 

(iii) an injunction granted, or order made, by a 
court t h a t  the husband shall, o r  an 
undertaking by him to a court that he will, 
leave the matrimonial home or not return to it 
is in force; or 

are not husband and wife; or 

when - 

8 .  Law Com. No. 177, vol. 1, para. 3 . 3 4 .  

9. Ibid. 
10. As to which the Commission “recognised that ... opinions 

as to what conduct should be criminal are likely to 
differ”: Law Com. No. 177, vol. 2, para. 15.2. 

11. Para. 3 . 3 .  
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(iv) an order made by a magistrates' court under 
section 16(2) of the Domestic Proceedings and 
Magistrates' Courts Act 1978 is in force;12 or 

(v) a deed of separation executed by them is in 
force; or 

(vi) they are not living with each other in the 
same household. 'I 

3.6 As to subparagraph (vi), the Commentary on the Draft 
Code explained that - 

"The Committee [ i .e. , the CLRC] though much divided 
on the question of marital r a ~ e , ~ 3  were unanimous that 
rape should be extended to the case of a husband and 
wife who are not cohabiting.14 They considered 
various formulae including that in section 2(6) of the 
Matrimonial Causes Act 1973 - 'a husband and wife 
shall be treated as living apart unless they are 
living with each other in the same household.' The 
Committee found difficulties with every formula and it 
is, of course, true that no form of words will provide 
a clear-cut answer to the question in all 
circumstances. This, however, is not uncommon in the 
law, even the criminal law, and we believe that the 
language of section 2(6) provides a workable test. It 
is accordingly adopted in paragraph (b) (vi) . l5 

3.7 Finally, the Commentary that accompanied the Code 
explained that the word "unlawful" in the existing 
definition of rape had been dropped 

12. Since the publication of the Draft Code, it has been 
held that the making of such an order does not 
necessarily revoke the immunity: see para. 2.23 above. 
(Footnote added.) 

13. We stress that, if we had been charged with formulating 
the policy for the reform of the law on this issue, it 
is unlikely that our recommendation would have been the 
same as that of the Committee. (Footnote in original.) 

14. Fifteenth Report , para. 2.85 , Recommendation 10. 

15. Law Com. No. 177, vol. 2, para. 15.8. 

(Footnote in original.) 
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"because t o  i n c l u d e  it might have given an appearance 
t o  t h e  d e f i n i t i o n  a t  odds with r e a l i t y .  Paragraph ( a )  
s t a t e s  t h e  a c c e p t e d  meaning of t h e  e x p r e s s i o n  i n  
c u r r e n t  l e g i s l a t i o n  while  paragraph ( b ) ,  ( i )  (ii) and 
( v )  s t a t e s  t h e  c i r c u m s t a n c e s  i n  w h i c h  s e x u a l  
i n t e r c o u r s e  between husband and w i f e  i s  a t  p r e s e n t  
' u n l a w f u l '  f o r  t h e  p u r p o s e s  o f  t h e  l a w  of  r a p e .  
Sub-paragraphs (iii) and ( i v )  may a l s o  r e p r e s e n t  t h e  
p r e s e n t  law. 1116 

1 6 .  Law Com. No. 117,  v o l .  2, para.  15.8.  The s i g n i f i c a n c e  
of t h e  word "unlawful"  i n  r e l a t i o n  t o  r ape  has been 
cons ide red  a t  pa ra .  2 . 6  above. 
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PART IV 

THE ISSUES 

A. INTRODUCTION 

1. The basis of the present law 

4.1 The present enquiry is unusual in one important 
respect. It is usual practice, when considering the reform 
of common law rules, to consider the grounds expressed in 
the cases or other authorities for the present state of the 
law, in order to analyse whether those grounds are 
well-founded. However, that step is of little assistance in 
the present case, partly because there is relatively little 
case law on the subject but principally because there is 
little dispute that the reason set out in the authorities 
for the present state of the law cannot be supported. 

4.2 The stated basis of the present law is that 
intercourse against the wife’s actual will is excluded from 
the law of rape by the fictional deemed consent to 
intercourse perceived by Hale in his much-cited dictum that 
“by their mutual matrimonial consent and contract the wife 
hath given up herself in this kind to her husband, which she 
cannot retract.”l This notion is not only quite artificial 
but, certainly in the modern context, is also quite 
anomalous. Indeed it is difficult to find any authority or 
commentator who now thinks that it is even remotely 
supportable. The artificial and anomalous nature of the 

1. 1 PC 629. 

2 .  It is perhaps unnecessary to give an extensive list of 
the criticisms that this proposition has evoked. A 
typical comment is that “it would be an understatement 
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marital immunity can be seen if it is reviewed against the 
current law on the legal effects of marriage. We deal with 
that law in the next section. 

2 .  The legal effects of marriage 

4.3 The concept of deemed consent is artificial because 
the legal consequences of marriage are not the result of the 
parties’ mutual agreement. Marriage is in fact a contract 
quite unlike any other. Although the parties must have the 
legal capacity to enter into the marriage contract and must 
observe the necessary formalities, they are not free to 
decide the terms of the contract. Marriage is rather a 
status from which flow certain rights and obligations. It 
has been described as follows - 

“When the contracting parties have entered into the 
married state, they have not so much entered into a 
contract as into a new relation, the rights, duties 
and obligations of which rest, not upon their 
agreement, but upon the general law of the State, 
statutory or common, which defines and prescribes 
those rights, duties and obligations. They are of 
law, not of contract ... The reciprocal rights arising 
from this relation, as long as it continues, are such 
as the law determines from time to time, and none 
other. ‘I3 

This point was emphasised by Hawkins J in Clarence4 when he 
said: “The intercourse which takes place between husband and 
wife after marriage is not by virtue of any special consent 

2. Continued 
to say that this authentic example of male chauvinism 
fails to accord with current opinion as to the rights 
of husbands“: Williams, Criminal Law, 2nd ed. (1983), 
p. 237. 

3. Per Appleton CJ, Adams v Palmer (1863) 51 Maine 480, 
483. 

4. (1888) 22 QBD 23, 54. See para. 2.10 above. 
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on her part, but is mere submission to an obligation imposed 
on her by law. " 

4.4 The rights and duties arising from marriage have, 
however, changed over the years as the law has adapted to 
changing social conditions and values. The more modern view 
of marriage is that it is a partnership of equals.5 Thus, 
for example, although at common law a husband had a duty to 
maintain his wife but she had no reciprocal duty in relation 
to her husband, there is now a mutual right of support.6 
Again, at common law, a husband became entitled to most of 
his wife's property on marriage although she had no rights 
to his property, other than her rights of dower if he 
predeceased her: whereas a married woman now has full power 
to dispose of all her property as if she were a feme soler7 
and there is a mutual right to inherit the other spouse's 
property if he or she dies intestate.8 Spouses also have 
equal rights to make a claim against the estate of a 
deceased spouse if the will or the intestacy rules fail to 
make reasonable financial provision for him or her.9 
Furthermore , married women have recently been given 
independence and privacy in their tax affairs in that their 
income will no longer be deemed to be that of their husband 

5 .  See, e.g., the comments of Lord Justice-General Emslie 
in Stallard v HM Advocate 1989 SCCR 248, 254; 1989 SLT 
469, 473, cited in n. 84, para. 6.3 of Appendix B 
below. 

6. Social Security Act 1986, s .  26(3); Matrimonial Causes 
Act 1973, s .  25; and Domestic Proceedings and 
Magistrates' Courts Act 1978, s .  1. 

7. The Law Reform (Married Women and Tortfeasors) Act 
1935, ss. l(a) and 2. 

amended by the Intestates' Estates Act 1952. 

1975, s .  1. 

8. Administration of Estates Act 1925, s s .  46-49, as 

9. Inheritance (Provision for Family and Dependants) Act 
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for income tax purposes.lO It is also now the view that 
both parties to a marriage have an equal voice in matters 
which affect their communal life, such as where they should 
live and how their children should be brought up. As Lord 
Denning said over forty years ago (in relation to deciding 
where the matrimonial home should be) - 

"It is their duty to decide it by agreement, by give 
and take, and not by the imposition of the will of one 
over that of the other. Each is entitled to an equal 
voice in the ordering of the affairs which are their 
common concern. *111 

4.5 In keeping with these changes, the right to 
consortium, which means primarily living together as husband 
and wife and sharing a common home and a common domestic 
life, was in this century recognised as a mutual right,12 
although earlier cases had suggested that the husband had 
the right to his wife's consortium but not vice versa.13 
The duty to cohabit and the right to sexual intercourse were 
incidents of consortium. However, it is nowadays misleading 
to talk in terms of "rights", since these are not rights in 
the strict sense of the word, as there is no longer any 
legal machinery for enforcing them. 

4.6 The only remedy available to a deserted spouse who 
wished the other spouse to resume cohabitation was the 
decree of restitution of conjugal rights. Originally, there 
was power to excommunicate a respondent who failed to obey 

10. With effect from 6 April 1990: Finance Act 1988, 

11. Dunn v [1949] P 98, 103. 

12. See Place v Searle [1932] 2 KB 497, 512. 

13. See, e.g., Re Cochrane (1840) 8 Dowl 630 (referred to 
in Jackson [1891] 1 QB 671, at pp. 679, 682-3 and 
685)- 

s .  32 
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such a decree but this was abolished in 1813 and replaced by 
a power to commit for contempt, which was in turn abolished 
in 1884.l4 There was thereafter no direct sanction for 
failure to comply with the decree.15 It was finally 
abolished in 1970, along with the other remedies against 
third parties who interfered in the marital relationship. 

4.7 Until the end of the nineteenth century, it was 
thought that a husband could lawfully confine his wife in 
order to enforce his right to consortium.17 Similarly, it 
used to be thought that a husband had the right to 
administer corporal punishment to his wife , without being 
liable to prosecution for assault. In Jackson, l9 however, 

14. By the Matrimonial Causes Act of that year. 

15. It remained useful, however, for some time to obtain a 
decree for restitution of conjugal rights where a wife 
wanted access to the court's ancillary powers , 
particul!arly in relation to maintenance; furthermore, 
from 1884 failure to comply with the decree 
constituted desertion such that the deserted spouse 
could immediately petition for judicial separation or 
a wife could petition for divorce if the husband had 
also committed adultery (until 1923 when wives as well 
as husbands were allowed to petition for adultery 
alone). When the Law Reform (Miscellaneous 
Provisions) Act 1949 allowed applications for 
maintenance without the need to bring other 
proceedings, the decree for restitution of conjugal 
rights no longer served any useful purpose. 

16. Matrimonial Proceedings and Property Act 1970, s .  20; 
Law Reform (Miscellaneous Provisions) Act 1970, ss .  4 
and 5. The husband's claim for damages against a 
third party who, through breach of a contractual duty 
or by tort against his wife, had deprived the 
plaintiff of his wife's services and society was 
abolished by the Administration of Justice Act 1982, 
s .  2. 

17. See, e.g., Re Cochrane (1840) 8 Dowl 630 (referred to 
in Jackson [1891] 1 QB 671, at pp. 679, 682-3 and 
685). 

18. Hale said in 1674 in Lord Leigh's Case, 3 Keb. 433, 
that a husband could only admonish and confine his 
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the Court of Appeal held that a husband had no right to 
enforce his right to consortium extra-judicially by seizing 
his wife (who refused to comply with a decree f o r  
restitution of conjugal rights) , bringing her back to his 
house and preventing her from leaving the premises. Lord 
Halsbury LC said that he regarded "with something like 
indignation the statement of the facts of this case, and the 
absence of a due sense of the delicacy and respect due to a 
wife whom the husband has sworn to cherish and protect.it20 
He also stated that ' I . . .  such quaint and absurd dicta as are 
to be found in the books as to the right of a husband over 
his wife in respect of personal chastisement are not, I 
think, now capable of being cited as authorities in a court 
of justice in this or any civilised country."21 Moreover, 
in Reid it was held that a husband is guilty of the common 
law offence of kidnapping if he steals his wife, carries her 
away or secretes her against her will and it was said that: 
"The notion that a husband can, without incurring 
punishment, treat his wife, whether she be a separated wife 
or otherwise, with any kind of hostile force is obsolete".22 
Another example of the court's refusal to countenance 
self-help to enforce the right to consortium, though in this 
case no force was involved, is Nanda v Nanda,23 where a 

18. Continued 
wife but in 1736 Bacon stated in his Abridgment of the 
- Law (7th ed.), vol. 1, p. 444, that a husband could 
beat his wife but not in a violent or cruel manner, 
and confine her. This statement also appeared in the 
1832 edition. See also R. and R. Dobash, Violence 
Against Wives (1980), Chs. 3 and 4 .  

19. [1891] 1 QB 671. 

20. At p. 681. 

21. At p. 679. 

22. [1973] QB 299, 303. 

23. [1968] P 351. 
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husband was granted  an in junc t ion  aga ins t  h i s  wife who, 
having obtained a decree f o r  r e s t i t u t i o n  of conjugal r i g h t s  
aga ins t  him, sought t o  enforce it by i n s t a l l i n g  herself  i n  
t h e  f l a t  w h e r e  he was l i v ing  with h i s  new family. 

4.8 The du ty  t o  cohabit  cannot ,  therefore ,  be enforced 
a g a i n s t  t h e  o t h e r  s p o u s e ,  e i t h e r  j u d i c i a l l y  or b y  
e x t r a - j u d i c i a l  means .  Nor i s  t h e  r i g h t  t o  s e x u a l  
intercourse enforceable  through t h e  cour t .  As was sa id  i n  
Paton v BPAS Trustees  and Another - 

"The l a w  is  t h a t  t he  cour t  cannot and would not seek 
t o  e n f o r c e  or r e s t r a i n  by i n  j u n c t i o n  matr imonial  
ob l iga t ions ,  i f  they be obl igat ions,  such a s  sexual 
in te rcourse  or contracept ion ... . Personal family 
re la t ionships  i n  marriage cannot be enforced by t h e  
order of a cour t . "24  

4 . 9  Disagreements about sexual  intercourse may, of course, 
be a major f a c t o r  c o n t r i b u t i n g  t o  t h e  breakdown of a 
marriage, i n  which case t h e  remedies of divorce,  n u l l i t y  or 
j u d i c i a l  s e p a r a t i o n  may b e  a v a i l a b l e .  I t  i s ,  however, 
impossible t o  charac te r i se  t h e s e  remedies a s  being based on, 

decree of  n u l l i t y  may be o b t a i n e d  i f  e i t h e r  p a r t y  i s  
i n c a p a b l e  o f  consummat ing  t h e  m a r r i a g e 2 5  or i f  t h e  
respondent w i l f u l l y  refuses  t o  do so.26 However, ne i ther  
g round  can  be r e l i e d  upon i f  t h e  p e t i t i o n e r  l e d  t h e  
respondent t o  be l ieve  t h a t  he or she would not  do so and it 
would be un jus t  t o  the respondent t o  gran t  t h e  decree.27 
Nor can wi l fu l  r e fusa l  be r e l i e d  upon i f  t h e  respondent has 

o r  a s  recognis ing  a " r i g h t "  t o  sexual i n t e rcour se .  A 

2 4 .  [ 1 9 7 9 ]  QB 276 ;  per Baker P a t  p. 280E-F. 

25. Matrimonial Causes Act 1973, s .  1 2 ( a ) .  

2 6 .  Ibid., s .  12(b ) .  

2 7 .  Ibid., s .  1 3 ( 1 ) .  
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a good reason, such as a pre-marital agreement,28 for the 
refusal. And even if the refusal is wilful, the husband is 
not entitled to use more than "tact, persuasion and 
encouragement 01 to overcome it. 29 

4.10 Similarly, refusal of sexual intercourse without 
justification could amount to cruelty under the pre-1969 
divorce law30 and might nowadays lead to a finding that the 
respondent has behaved in such a way that the petitioner 
cannot reasonably be expected to live with the resp0ndent.3~ 
However, infrequent and unsatisfactory intercourse due to 
the other spouse's low sexual drive has been held to be 
insufficient to found a "behaviour" petition. 32 A decree 
of divorce was also refused to a husband who complained that 
his wife refused to have intercourse with him more than once 
a week.33 On the other side of the coin, however, the 

28. 

29. 

30. 

31. 

32. 

33. 

e.g. Scott v Scott (orse Fone) [1959] P 103; see also 
Jodla v Jodla [1960] 1 WLR 236. 

Baxter v Baxter [1947] 1 All ER 387 (CA): "It is not 
to be thought that in such cases the husband would be 
entitled to say that she had been guilty of wilful 
refusal within the meaning of the sub-section until at 
least he had unsuccessfully brought to bear such tact, 
persuasion and encouragement as an ordinary husband 
would use in the circumstances ... . We do not place 
among such reasonable steps the use of force or a 
trick" (per Lord Greene MR, at p. 388; the point did 
not arise in this form before the House of Lords 
[1948] AC 274). 

-~ 

See Sheldon v Sheldon [1966] P 62, Evans v Evans 
[1965] 2 All ER 789 and v [1965] 1 W L R m  
but cf. P v P [1964] 3 All ER 919 and also v 

[1963] 1 fLR 1413, where the husband's refusal to 
have sexual intercourse was held not to amount to 
cruelty, even though the wife's health was affected as 
a result. 

Matrimonial Causes Act 1973, s .  1(2)(b). 

Dowden v Dowden (1978).8 Fam Law 106. 

Mason v Mason (1981) 11 Fam Law 143. 

-- 
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respondent 's  i n s i s t e n c e  upon s e x u a l  i n t e r c o u r s e  may w e l l  
make it unreasonable t o  expec t  t h e  p e t i t i o n e r  t o  l i v e  wi th  
him. Excessive34 or p e r ~ e r t e d 3 ~  sexual demands , i n s i s t e n c e  
o n  t h e  p r a c t i c e  of c o i t u s  i n t e r r ~ p t u s ~ ~  and i n f e c t i n g  t h e  
o t h e r  spouse w i t h  venereal disease37 have a l l  been held t o  
amount t o  c r u e l t y  under t h e  o l d  l a w .  Although t h e r e  is no 
r e p o r t e d  case  on t h e  matter, it i s  probable  t h a t  a c o u r t  
would nowadays hold t h a t  a w i f e  whose husband had obl iged 
h e r  t o  have s e x u a l  i n t e r c o u r s e  with him a g a i n s t  her  w i l l  
c o u l d  not reasonably be expected t o  l i v e  w i t h  him. I n  any 
e v e n t ,  behaviour of t h i s  s o r t  i s  only one of t h e  ways i n  
which it may be shown t h a t  t h e  marriage has i r r e t r i e v a b l y  
broken down.38 Divorce is  no longer  seen e i t h e r  a s  a means 
o f  enforcing matrimonial  " r i g h t s "  or as a punishment f o r  
breaking matrimonial  o b l i g a t i o n s .  

4 . 1 1  T h i s  g r a d u a l  r e c o g n i t i o n  of  m u t u a l  r i g h t s  a n d  
o b l i g a t i o n s  w i t h i n  m a r r i a g e ,  d e s c r i b e d  i n  p a r a g r a p h s  
4.3-4.10 above ,  i n  o u r  v iew demonst ra tes  c l e a r l y  t h a t ,  
whatever  o t h e r  arguments t h e r e  may be i n  favour  of t h e  
immunity, it cannot  be claimed t o  be i n  any w a y  j u s t i f i e d  by 
t h e  nature  o f ,  or by t h e  l a w  governing, modern marriage.  

3. Our p r o v i s i o n a l  conclusion 

4.12 The g e n e r a l  r u l e ,  t h a t  a husband cannot  be convicted 
f o r  raping h i s  wi fe ,  has t o  some e x t e n t  been ameliorated by 
cases t h a t  p r o v i d e  t h a t  where a formal s e p a r a t i o n  agreement, 

34. 

35. 

36. 

37. 

38. 

Holborn v Holborn [1947] 1 A l l  ER 32. 

Ibid.  

Cackett v Cackett  [1950] P 253. 

Foster  v F o s t e r  [1921 J P 438. 

Which, under  t h e  Matrimonial Causes A c t  1973, s .1(1),  
i s  t h e  sole ground f o r  d ivorce .  

-- 
- 

~- 
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or  var ious  types of cour t  order,  or (possibly)  an ac tua l  
separa t ion  have intervened i n  the  marriage the  husband may 
be g u i l t y  of r a p e  i f  he  e n g a g e s  i n  n o n - c o n s e n s u a l  
in te rcourse .  39 But those  cases have merely underlined t h a t  
the immunity i s  based on a general ob l iga t ion  assumed t o  be 
undertaken by the  wife  a t  the  t i m e  of t h e  marriage, which 
ob l iga t ion  i s  by t h e  same token assumed only t o  be ab le  t o  
be l i f t e d  by operat ion of law or by her  withdrawal from the  
household.40 The cases  have thus proceeded on t h e  bas i s  
t ha t  t h e  general r u l e  of immunity is s t i l l  va l id ,  t h e i r  main 
concern having been t o  set out t he  l i m i t s  of t he  exceptions 
t o  t h a t  r u l e .  

4.13 Our present concern i s  not with those exceptions,  even 
though t h e  at tempts  t o  l i m i t  t h e  m a r i t a l  immunity have 
produced an uncer ta in ,  confusing and anomalous group of 
a u t h o r i t i e s .  41 Rather,  t h i s  working paper i s  d i r ec t ed  a t  
t h e  immunity i t s e l f .  However, the  m e r e  f a c t  t h a t  t h e  reason 
given i n  the  cases for t h e  exis tence of t he  immunity i s  
u n s u s t a i n a b l e  d o e s  n o t ,  i n  t h i s  i n s t a n c e ,  i n  any way 
conc lude  t h e  q u e s t i o n  of t h e  f u t u r e  of t h e  immunity.  
Previous discussions of t he  question have appealed t o  a wide 
range of issues  of l e g a l  and soc ia l  pol icy,  and t o  pragmatic 
considerat ions.  None of these i s  apparent from t h e  cases, 
but t hey  a r e  recognised a s  re levant  t o  t h e  pol icy decis ion 
on whether the immunity should remain. W e  review those 
matters  i n  the  remainder of t h i s  Pa r t  of t h e  paper. 

4 .14  As w e  indicated i n  paragraph 1 . 6  above, a t  t he  s t a r t  
of t h i s  paper, w e  have a s  a r e s u l t  of t h a t  review reached 

39. See paras. 2 .11 -2 .26  above. 

4 0 .  See  i n  D a r t i c u l a r  t h e  obse rva t ions  of Bvrne J i n  
Clarke (1949) 33 C r  App R 216 ,  c i t e d  i n  para .  2 . 1 9  
above. 

4 1 .  See para. 2 . 1 1  above. 
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t h e  provis ional  conclusion t h a t  t h e  m a r i t a l  immunity i n  rape 
should be abol i shed  i n  i t s  e n t i r e t y .  That conclusion is ,  a s  
w e  say,  only provis iona l ,  and i s  subjec t  t o  t h e  comments and 
c r i t i c i s m s  t h a t  we hope t h i s  working paper w i l l  evoke. W e  

s t a t e  it a t  t h i s  s t a g e  because,  t o  t h e  e x t e n t  t h a t  t h e  
arguments reviewed i n  t h e  paper  a r e  analysed from t h a t  p o i n t  
of view, we hope t h a t  t h i s  c l e a r  i n d i c a t i o n  of our  method 
w i l l  a s s i s t  readers i n  t a k i n g  a c r i t i c a l  a t t i t u d e  t o  what w e  
say. A s  a l r e a d y  indicated,  w e  a r e  anxious t h a t  those who 
t a k e  a d i f f e r e n t  view on any of these  i s s u e s ,  o r  on t h e  
ques t ion  of t h e  m a r i t a l  immunity general ly ,  should put  those  
v i e w s  before  u s ,  and i n  p a r t i c u l a r  should p o i n t  o u t  any 
empir ica l  evidence o r  p r a c t i c a l  d i f f i c u l t i e s  t h a t  w e  have 
overlooked or  t o  which w e  have not  given s u f f i c i e n t  weight. 

4 .15  In  t h e  fo l lowing  s e c t i o n s  w e  t h e r e f o r e  review t h e  
v a r i o u s  cons idera t ions  of which w e  a r e  aware t h a t  touch on 
t h e  i s s u e  o f  whether non-consensual i n t e r c o u r s e  between 
husband and w i f e  should be s u b j e c t  t o  t h e  l a w  of rape.  

B. THE SIGNIFICANCE OF NON-CONSENSUAL INTERCOURSE W I T H I N  

MARRIAGE 

4.16 W e  t h i n k  t h a t  t h e  p r i n c i p a l  mat te r  t o  be considered i n  
dec id ing  whether t h e  present  m a r i t a l  immunity is supportable  
on grounds of p o l i c y  and p r i n c i p l e ,  a s  opposed t o  h i s t o r y ,  
i s  whether non-consensual i n t e r c o u r s e  by a husband with h i s  
w i f e  i s  s u f f i c i e n t l y  d i f f e r e n t  f r o m  n o n - c o n s e n s u a l  
in te rcourse  by a man with a woman t o  whom he is not  married,  
o r  w i t h  h i s  w i f e  when a n o n - m o l e s t a t i o n  o r  p e r s o n a l  
p r o t e c t i o n  o r d e r  i s  i n  e x i s t e n c e ,  as  t o  j u s t i f y  giving t h e  
husband immunity from t h e  law of rape.  That i n  i t s  t u r n  
involves  cons idera t ion  of t h e  na ture  o f ,  and j u s t i f i c a t i o n  
for t h e  e x i s t e n c e  of , t h e  c r i m e  of rape.  

4.17 The r e a s o n s  f o r  t h e  e x i s t e n c e  of a s e p a r a t e  crime of 
rape, and f o r  t h a t  crime be ing  regarded as of a p a r t i c u l a r l y  
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serious nature, are in our view best expressed by the CLRC‘s 
Policy Advisory Committee, in a passage specifically 
approved by the CLRC itself - 

“Rape involves a severe degree of emotional and 
psychological trauma; it may be described as a 
violation which in effect obliterates the personality 
of the victim. Its physical consequences equally are 
severe: the actual physical harm occasioned by the act 
of intercourse; associated violence or force and in 
some cases degradation; after the event, quite apart 
from the woman’s continuing insecurity, the fear of 
venereal disease or pregnancy. We do not believe this 
latter fear should be underestimated because abortion 
would usually be available. That is not a choice open 
to all women and it is not a welcome consequence for 
any. Rape is also particularly unpleasant because it 
involves such intimate proximity between the offender 
and the victim. We also attach importance to the 
point that the crime of rape involves abuse of an act 
which can be a fundamental means of expressing love 
for another; and to which as a society we attach 
considerable value. 

4 . 1 8  The (narrow43) majority of the CLRC did not, however, 
agree that those considerations operate where the 
non-consensual intercourse is by a husband with his wife - 

“The majority of us, who would not extend the offence 
of rape to married couples cohabiting at the time of 
the act of sexual intercourse, believe that rape 
cannot be considered in the abstract as merely ‘sexual 
intercourse without consent‘. The circumstances of 
rape may be peculiarly grave. This feature is not 
present in the case of a husband and wife cohabiting 
with each other when an act of sexual intercourse 
occurs without the wife’s consent. They may well have 
had sexual intercourse regularly before the act in 
question and, because a sexual relationship may 
involve a degree of compromise, she may sometimes have 
agreed only with some reluctance to such intercourse. 
Should he go further and force her to have sexual 
intercourse without her consent, this may evidence a 

4 2 .  Fifteenth Report, at para. 2 . 2 .  This passage was 
cited with approval by the Court of Appeal in Billam 
(1986) 8 Cr App R (S) 48,  4 9 - 5 0 .  

43. Fifteenth Report, para. 2.70. 
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f a i l u r e  o f  t h e  m a r i t a l  r e l a t i o n s h i p .  But it i s  f a r  
from b e i n g  t h e  ’unique’ and ‘grave‘ o f f e n c e  desc r ibed  
e a r l i e r  (paragraph 2. 344) . Where t h e  husband goes so 
f a r  a s  t o  cause i n j u r y ,  t h e r e  a r e  a v a i l a b l e  a number 
of o f f e n c e s  a g a i n s t  t h e  person with which he may be 
charged, b u t  t h e  gravamen of t h e  husband‘s conduct i s  
t h e  i n j u r y  he has caused n o t  t h e  sexua l  i n t e r c o u r s e  he 
has f o r c e d .  

4.19 L i k e  t h e  minor i ty  of t h e  CLRC, w e  f i n d  t h a t  view hard 
t o  accept.  The minori ty  w e r e ,  i n  our  view, r i g h t  t o  s a y  
t h a t  “ a  woman, l i k e  a man, i s  e n t i t l e d  on any p a r t i c u l a r  
o c c a s i o n  t o  d e c i d e  w h e t h e r  o r  n o t  t o  h a v e  s e x u a l  
i n t e r c o u r s e ,  o u t s i d e  o r  i n s i d e  marriage.  ‘146 The ques t ion  
i s ,  t h e r e f o r e ,  whether,  a s  t h e  minor i ty  though t ,  s h e  i s  
e n t i t l e d  t o  be p r o t e c t e d  i n  both s i t u a t i o n s ,  i n s i d e  and 
o u t s i d e  mar r i age ,  by t h e  l a w  of rape.  W e  have quoted i n  
paragraph 4.18 above t h e  grounds advanced by t h e  ma jo r i ty  of 
t h e  CLRC f o r  d i s t i n g u i s h i n g  t h e  two cases. W e  see t h e  
fol lowing d i f f i c u l t i e s  i n  t h e  d i s t i n c t i o n  t h a t  t h e y  made. 

4.20 F i r s t ,  and most fundamentally,  i f  t h e  r i g h t s  of t h e  
marr ied and t h e  non-married woman a r e  i n  t h i s  r e s p e c t  t h e  
s a m e ,  those r i g h t s  should be  p r o t e c t e d  i n  t h e  same way, 

4 4 .  (Footnote  added.) The CLRC s t a t e d  i n  t h a t  paragraph - 
“The s e c t i o n  on rape i n  our  Working Paper a t t r a c t e d  
more comment than  any o t h e r ,  much of it i n  s t r o n g  
t e r m s ,  e x p r e s s i n g  v i e w s  s i n c e r e l y  h e l d .  W e  
approach t h i s  p a r t  of ou r  Report on t h e  b a s i s  t h a t  
r a p e  should con t inue  t o  be regarded as a unique and 
grave offence,  and i n  t h e  knowledge t h a t  anything 
which a p p e a r s  t o  d i m i n i s h  i t s  g r a v i t y  w i l l  b e  
v i e w e d  w i t h  s u s p i c i o n  by  P a r l i a m e n t  a n d  t h e  
p u b l i c .  ’’ 

4 5 .  F i f t e e n t h  Report, p a r a ,  2.64. 

46. F i f t e e n t h  Report, pa ra .  2.72. W e  sugges t  t h a t  t h i s  
conc lus ion  is  supported by t h e  c o n s i d e r a t i o n  of t h e  
modern l a w  of mar r i age  set o u t  i n  p a r a s .  4.3-4.11 
above. 
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unless there are cogent reasons of policy for taking a 
different course. 

4.21 Second, it is by no means necessarily the case that 
non-consensual intercourse between spouses has less serious 
consequences for the woman, or is physically less damaging 
or disturbing for her, than in the case of non-consensual 
intercourse with a stranger.47 Depending on the 
circumstances the wife whose husband thrusts intercourse 
upon her may suffer pain from the act of intercourse itself; 
or the fear or the actuality of venereal or other disease; 
or the fear or the actuality of an unwanted pregnancy if 
because of the suddenness of the attack she has taken no 
contraceptive precautions or such precautions are 
unacceptable or impossible for medical reasons; and in the 
event of actual pregnancy a termination may be unavailable 
or morally offensive to her. All of these hazards may apply 
equally in the case of marital as of non-marital rape. 

4.22 Third, we think that there is a danger that the CLRC 
underestimated the emotional and psychological harm that a 
wife may suffer by being subjected by her husband to 
intercourse against her will, even though on previous 
occasions she has willingly participated in the same act 
with the same partner. In Kowalski48 the Court of Appeal 
approved the trial judge’s ruling, in respect of an act of 
fellatio that the husband compelled the wife to perform on 
him, that she was entitled to say - 

“I agree I have done that with you before. I agree I 
did not find it indecent when we did it as an act of 
love, but I now find it indecent; I find it 
repell[e]nt; I find it abhorrent.” 

47. As to the consequences for the victim of any rape, 
see, e.g., the comments of the CLRC’s Policy Advisory 
Committee, cited at para. 4.17 above. 

48. (1987) 86 Cr App R 339; discussed more fully at 
para. 2.34 above. 
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I t  i s  well recognised t h a t  unwanted sexual intercourse can 
be a p a r t i c u l a r l y  repe l len t  and abhorrent experience f o r  a 
woman: tha t  is one main j u s t i f i c a t i o n  fo r  t h e  exis tence of 
t h e  offence of rape.  W e  see no reason why a wife  cannot say 
t h a t  she  feels t h a t  abhorrence f o r  such in te rcourse  with her  
husband, whether o r  not she has wi l l ing ly  par t ic ipa ted  on 
previous occasions.  4 9  

4.23 F o u r t h ,  f o r  a man t o  o b l i g e  h i s  w i f e  t o  h a v e  
in te rcourse  without  her  consent  may be equa l ly ,  o r  even 
more, "grave" o r  serious a s  when t h a t  conduct takes  place 
between non-spouses. W e  quoted i n  paragraph 4 . 1 7  above t h e  
C L R C ' s  own view, when d iscuss ing  the  ser iousness  of rape a s  
an offence, t h a t  it was important t h a t  " the  c r i m e  of rape 
involves abuse of an ac t  which can be a fundamental means of 
expressing love  f o r  another; and t o  which a s  a soc ie ty  we 
a t t a c h  considerable  value."50 In  the case of t he  husband, 
however, he abuses not merely an ac t  t o  which, a s  a mat ter  
of abs t rac t  p r inc ip le ,  soc i e ty  at taches value,  but t h e  a c t  
t h a t  has been o r  should have been h i s  means of expressing 
h i s  love f o r  h i s  w i f e .  There seems every reason t o  th ink  
t h a t  t ha t  abuse can be q u i t e  a s  ser ious on t h e  pa r t  of t h e  
husband, and q u i t e  as t raumatic  f o r  t he  wife,  a s  i s  rape by 
a stranger o r  casua l  acquaintance. 

4 9 .  A s  p a r t  of a report ,  R a p e  Study, A Discussion of t he  
Law and Prac t ice  (1983),  by Warren Young, commissioned 
by t h e  New Zealand Minis ter  for  Jus t i ce ,  seven victims 
of m a r i t a l  rape w e r e  interviewed. For these women 
" r a p e  w a s  a symptom o f  a v i o l e n t  a n d  unhappy  
r e l a t i o n s h i p  which extended over a long  period of 
t i m e .  Although t h e s e  v i c t ims  w e r e  accustomed t o  
v i o l e n c e ,  t h e r e f o r e ,  t h e y  n o n e t h e l e s s  r e p o r t e d  
expe r i enc ing  r e a l  and s e v e r e  p h y s i c a l  and mental  
anguish, including f ee l ings  of t e r r o r ,  helplessness ,  
shame and degradation." (p .  1 2 1 )  The r epor t  i s  more 
f u l l y  cons idered  i n  p a r a s .  5.1-5.2 of  Appendix B 
below. 

50. F i f t e e n t h  Report ,  p a r a .  2 . 2 ,  c i t e d  i n  para .  4 . 1 1  
above. 

53 



4 . 2 4  F i f t h ,  i n  many c a s e s  w h e r e  t h e  h u s b a n d  f o r c e s  
i n t e r c o u r s e  on h i s  w i f e  they w i l l  be l i v i n g  i n  t h e  same 
household, o r  a t  least  she  w i l l  be i n  some s o r t  of dependent 
r e l a t i o n s h i p  with him. I t  i s  l i k e l y  t o  be harder ,  r a t h e r  
t h a n  ea s i e r ,  f o r  s u c h  a woman t o  a v o i d  h e r  h u s b a n d ' s  
i n s i s t e n c e  on i n t e r c o u r s e ,  s i n c e  t o  do  s o  s h e  may f o r  
i n s t a n c e  have t o  leave t h e  matrimonial home. That i s  a 
f u r t h e r  r e s p e c t  i n  which non-consensual i n t e r c o u r s e  by a 
husband may be a p a r t i c u l a r  abuse. 

4 . 2 5  Our view, a s  a t  present  advised, i s  t h e r e f o r e ,  t h a t  
t h e r e  are no good grounds of p r i n c i p l e  f o r  d i s t i n g u i s h i n g  
between m a r i t a l  and o t h e r  types of rape .  W e  s h a l l  of course 
p a r t i c u l a r l y  welcome responses from c o n s u l t a n t s  who hold a 
d i f f e r e n t  opinion. That being our  provis iona l  view as t o  
t h e  i s s u e  of  p o l i c y ,  i t  i s  c o n v e n i e n t  t o  d e v o t e  t h e  
remainder of t h i s  P a r t  I V  t o  t h e  v a r i o u s  arguments of p o l i c y  
t h a t  have been used t o  j u s t i f y  t h e  p r e s e n t  m a r i t a l  rape  
immunity. In  t h a t  r e v i e w  w e  have p a r t i c u l a r l y  i n  mind t h a t  
t h e  e f f e c t  o f  a p p l y i n g  t h e  m o d e r n - l a w  o f  r a p e  t o  
non-consensual i n t e r c o u r s e  within marr iage w i l l  be t h a t ,  as 
i n  o t h e r  cases  of r a p e ,  such i n t e r c o u r s e  w i l l  be c r imina l  
simply by reason of l a c k  of consent,  without  t h e  n e c e s s i t y  
f o r  any a d d i t i o n a l  f o r c e  o r  violence.51 W e  i n v i t e  comment 
on a l l  t h e  i s s u e s  reviewed below. 

C.  DETRIMENT TO THE PARTIES' MARRIAGE AND THE INSTITUTION OF 
MARRIAGE 

4 . 2 6  One of t h e  arguments aga ins t  removal of t h e  immunity 
from prosecut ion  is t h a t  t o  allow a w i f e  t o  br ing  a charge 
of r a p e  aga ins t  her  husband would i n h i b i t  any chances of 
r e c o n c i l i a t i o n  and might be de t r imenta l  t o  t h e  i n s t i t u t i o n  
of m a r r i a g e .  I n  e f f e c t  t h i s  is  t w o  r a t h e r  d i f f e r e n t  

51. See para.  2 .2  above. 
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arguments: first, that the wife may change her mind but be 
unable to halt the process which may destroy the marriage; 
and secondly, that she should not be permitted to put her 
own interests before those of her family by invoking the 
protection of the criminal law, if to do so may put her 
marriage at risk. 

4.27 As to the first of these arguments, the tendency of 
wives to withdraw allegations of domestic violence is 
frequently cited as a problem by the police and legal 
practitioners.52 The extent to which they do so in fact 
disputed53 and it has been observed that "The degree 
police concern over possible withdrawal of the complaint 
not matched ... by the frequency with which this occurs 
practice."54 There is also evidence that the attitude 

is 
of 
is 
in 
of 

police officers themselves can contribute to the wife's 
decision not to proceed.55 Nevertheless, it would be 
surprising if many women were not reluctant to prosecute, 
once the immediate crisis was over. There may be a genuine 
reconciliation between the parties; or the wife, no matter 

52. 

53. 

54. 

55. 

M. Dow in "Police Involvement" in M. Borland (ed.), 
Violence in the Family (1976), at pp. 132-3, states 
that she will "invariably" refuse to give evidence; 
see also Memorandum submitted by the Metropolitan 
Police to the Select Committee on Violence in 
Marriage, H.C. 553 I1 1974-1975, pp. 376-377 and M. 
Borkowski, M. Murch and V. Walker, Marital Violence 
(1983) I pp.115-125. 

e.g. by Dobash and Dobash, 9. e., and F. Wasoff, 
"Legal Processing of Domestic Assaults by Scottish 
Prosecutors and Criminal Courts", (1982) 10 Int J SOC 
of Law 187. 

T. Faragher, "The police response to violence against 
women in the home", in J.Pahl (ed.), Private Violence 
and Public Policy (1985), p .  117, citing B. Dawson and 
T. Faragher, Battered Women's Project: Interim Report 
(1977). 

A. Bourlet, Police Intervention in Marital Violence 
(1990), p .  48. 
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how c r u e l l y  she has been t rea ted  by her  husband, may be 
r e luc t an t  t o  see him imprisoned o r  f ined;  o r  she may f ea r  
r e p r i s a l s  o r  the break up of the  family and the  f inanc ia l  
hardship t h a t  may r e s u l t .  Other reasons f o r  choosing t o  s t ay  
with a v io l en t  husband include concern f o r  t he  ch i ldren ,  who 
would otherwise be deprived of a f a t h e r ,  f ea r  of s o c i a l  
e m b a r r a s s m e n t ,  o r  i n  some c a s e s  t h a t  t h e  t h r e a t  of  
p r o c e e d i n g s  h a s  p r o d u c e d  a c h a n g e  i n  t h e  h u s b a n d ' s  
behaviour. 

4 . 2 8  I n  domestic violence cases,  t h e  a t t i t u d e  of t h e  vict im 
w i l l  u sua l ly  be an important f ac to r  i n  deciding whether o r  
not t o  proceed with a prosecution. I t  i s  sa id ,  however, 
t ha t  i f  a w i f e  w e r e  ab l e  t o  charge her  husband with the  
cr iminal  offence of rape  she might not  e a s i l y  be ab le  t o  
withdraw her  a l lega t ions .  The CLRC expressed t h e i r  concern 
i n  t h e  following way - 

"Once ... a wife  placed the  f a c t s  of an al leged rape 
by her  husband before  the pol ice  she might not be ab le  
t o  s top  the  inves t iga t ive  process i f  she wanted to .  
The police would be under a duty t o  inves t iga t e  the  
matter thorough1 - as  w i t h  any a l l e g a t i o n  of a 
s e r ious  offence.  985% 

4 . 2 9  Po l i ce  inves t iga t ions  a re ,  of course,  d i rec ted  towards 
the c a s e  f o r  a poss ib le  prosecution. They must therefore  be 
conditioned by whether o r  not the  publ ic  i n t e r e s t  requi res  a 
prosecut ion i n  the  p a r t i c u l a r  case.  The Code f o r  Crown 
Prosecutors s t a t e s  t h a t  t h e  complainant's a t t i t u d e  may be 
taken i n t o  account i n  deciding whether o r  not t o  prosecute - 

" I n  some cases it w i l l  be appropriate  fo r  t h e  Crown 
P r o s e c u t o r  t o  have r e g a r d  t o  t h e  a t t i t u d e  of  a 
c o m p l a i n a n t  who n o t i f i e d  t h e  p o l i c e  b u t  l a t e r  
expresses a wish t h a t  no ac t ion  be taken. I t  may be 
t h a t  i n  such circumstances proceedings need not  be 
pursued u n l e s s  e i t h e r  t h e r e  i s  suspic ion  t h a t  t h e  

56 .  F i f teen th  Report, para.  2.66. 
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change of heart  was actuated by f e a r  o r  t he  offence 
was of some gravi ty .  9957 

This  judgement obviously has t o  be made wi th  p a r t i c u l a r  
s e n s i t i v i t y  i n  a l l  cases where the  reluctance of a w i f e  t o  
proceed aga ins t  her  husband has t o  be balanced against  t he  
g r a v i t y  of t h e  al leged of f ence .  W e  would p a r t i c u l a r l y  
welcome comment on these i s sues .  Rape i s  a ser ious  offence 
and indeed t h i s  has been s t r e s s e d  recent ly  by t h e  Court of 

I t  may be, therefore ,  t h a t  t he  po l i ce  and Crown 
Prosecution Serv ice  would f e e l  under a duty t o  proceed with 
a prosecution i n  s p i t e  of t h e  wife’s  withdrawal, provided of 
course tha t  it was f e l t  t h a t  t he re  was s u f f i c i e n t  evidence 
t o  ju s t i fy  proceedings. As t o  suf f ic iency  of evidence, i n  
any domestic violence case,  whether o r  not involving rape,  
t h e  p o l i c e  h a v e  had d i f f i c u l t y  i n  p r o c e e d i n g  w i t h  a 
prosecution where the w i f e  has withdrawn her  a l lega t ions .  
The evidence o f  t h e  p o l i c e  t o  t h e  S e l e c t  Committee on 
Violence i n  Marriage was t h a t  - 

“Experience has shown t h a t  prosecutions have f a i l ed  o r  
could not  be pursued because of a withdrawal by the  
w i f e  of h e r  compla in t  o r  because of h e r  nervous 
reac t ion  t o  the prospect  of giving evidence against  
her husband. ‘‘5g 

That was w r i t t e n  before a wi fe  became compellable t o  give 
evidence f o r  t h e  prosecution aga ins t  her husband i n  cases of 
a s sau l t  o r  injury60 and, f o r  t h e  reasons which we explain i n  

57. 

58. 

59. 

60. 

Para. 8 ( v i i ) .  

B i l l a m  (1986) 8 C r  App R ( S )  48. (See para .  4 . 4 3  f f .  
below. ) 

Report  from t h e  S e l e c t  Committee on Vio lence  i n  
Mar r i age ,  H . C .  553 I1 (1974-1975) :  Memorandum 
submitted by the Metropolitan Pol ice ,  p.  376, para.  
13. 

Po l i ce  and Criminal  Evidence Act 1984, s .  80(  3 ) .  
Before t h e  enactment of t h i s  provision, it was a t  one 
t i m e  genera l ly  believed t h a t  a wife was a compellable 
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paragraph 4.70 below, we consider that it should be made 
plain beyond doubt that those provisions apply equally in 
the case of rape. Nevertheless, even if she is 
compellable, there will be obvious practical difficulties in 
bringing a successful prosecution if the wife, who will be 
an essential, and in many cases the sole, witness is 
reluctant to give evidence. 

4.30 The practical reality is, however, that in any case 
where a complainant does not wish to proceed, but the 
alleged offence is a serious one, a delicate balancing 
exercise is involved in deciding whether to go ahead. 
Where the complainant and accused are husband and wife and 
the effect of a conviction would be to break up the family, 
the decision becomes even more difficult. If the immunity 
were to be removed, that could underline the need to give 
careful consideration to the policy to be adopted by the 
Crown Prosecution Service in all marital cases, which may in 
any event merit further refinement. We do not, however, 
regard marital rape cases as raising difficulties which are 
in principle any different from those which arise in serious 
cases of violence between husband and wife. N o r  do they 
provide any justification for denying the protection of the 
law to those wives who wish the prosecution to proceed. 

4.31 As regards the second argument referred to in 
paragraph 4.26 above, the CLRC feared that 

"The effect of the intervention of the police might 
well be to drive couples further apart in cases where 
a reconciliation might have occurred. All of this, 
more likely than not, would be detrimental to the 
interests of any children of the family."61 

60. Continued 
prosecution witness in a case of violence on her by 
her husband; but this view was overturned in Hoskyn v 
Metropolitan Police Commisioner [1979] AC 474. 

61. CLRC, Fifteenth Report, para. 2.66. 
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And i n  i t s  Working Paper on Sexual  Offences62 - 
"The t y p e  of q u e s t i o n s  which i n v e s t i g a t i n g  p o l i c e  
o f f i c e r s  would have t o  a s k  would b e  l i k e l y  t o  b e  
g r e a t l y  r e s e n t e d  by husbands and t h e i r  f a m i l i e s .  The 
f a m i l y  t i e s  would b e  s e v e r e d  a n d  t h e  w i f e  w i t h  
c h i l d r e n  would have t o  cope with h e r  emotional ,  s o c i a l  
and f i n a n c i a l  problems as b e s t  she could;  and poss ib ly  
t h e  c h i l d r e n  might r e s e n t  what she had done t o  t h e i r  
f a t h e r .  N e a r l y  a l l  breakdowns o f  m a r r i a g e  c a u s e  
problems. A breakdown brought about by a wi fe  who had 
sought t h e  p r o t e c t i o n  of  t h e  c r i m i n a l  l a w  of r a p e  
would be p a r t i c u l a r l y  p a i n f u l . "  

And, according t o  another commentator -63 

"when t w o  people a r e  able, on t h e i r  own, t o  compromise 
d i f f e r e n c e  and r e s o l v e  problems , a g r e a t e r  mutual  
r e spec t  and bond might be expected t o  r e s u l t  t han  i f  
t h e  c o u p l e  h a d  r e s o r t  t o  t h e  l e g a l  s y s t e m  o f  
r e s o l u t i o n .  Allowing access t o  t h e  c r i m i n a l  j u s t i c e  
s y s t e m  f o r  e v e r y  t y p e  o f  m a r i t a l  d i s p u t e  w i l l  
d i s courage  r e s o l u t i o n  by t h e  spouses and w i l l  make 
u l t ima te  r e c o n c i l i a t i o n  m o r e  d i f f i c u l t . "  

4.32 I t  is, however, impor t an t  i n  connec t ion  with t h e s e  
arguments t o  r e m e m b e r  t h a t  wives who a r e  raped by t h e i r  
husbands a r e  ( i f  t h e  husband's conduct a l s o  amounts t o  an 
a s s a u l t  o r  o t h e r  cr iminal  o f f e n c e 6 4 )  a l r eady  able t o  invoke 
t h e  c r imina l  l a w ,  with a l l  t h a t  t h a t  e n t a i l s ,  i n c l u d i n g  
i n t r u s i v e  q u e s t i o n i n g  by t h e  p o l i c e  about i n t i m a t e  a s p e c t s  
o f  t h e  p a r t i e s '  r e l a t i o n s h i p .  I t  could e q u a l l y  be argued 
t h a t  i n  those  cases po l i ce  i n t e r v e n t i o n  and p rosecu t ion  a r e  
u n l i k e l y  t o  improve t h e  r e l a t i o n s h i p  between t h e  spouses.  
F o r  t h a t  m a t t e r ,  even t h e  g r a n t i n g  o f  a c i v i l  o u s t e r  
i n j u n c t i o n  i n  a c a s e  of domest ic  v io l ence  has  t h e  automatic 
e f f e c t  of b reak ing  up t h e  f ami ly  u n i t ,  a t  l e a s t  while  t h e  

62. (1980), p a r a .  33. 

63. H i l f ,  "Marital Pr ivacy and Spousal Rape", ( 1 9 8 0 )  1 6  
New Eng L Rev 31. 

64. See p a r a s .  2.33-2.40 above f o r  a d i s c u s s i o n  of t h e  
present  s tate of t h e  l a w  on t h i s  i s s u e .  
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order  i s  i n  fo rce ,  y e t  it i s  n o t  suggested t h a t  t h e s e  
remedies should not  be ava i l ab le  t o  a wi fe  a g a i n s t  her  
husband. Nor should it be assumed t h a t  cr iminal  proceedings 
a r e  n e c e s s a r i l y  f a t a l  t o  a mar r i age .  Judging  by t h e  
evidence i n  domestic violence cases ,  even where cr iminal ,  
r a t h e r  t han  c i v i l ,  proceedings a r e  brought  a g a i n s t  t h e  
husband, t he  p a r t i e s  may l a t e r  be reconciled.65 The same 
may even happen a f t e r  a charge of rape.66 

4.33 The argument t h a t  t h e  chi ldren might resent  what t h e i r  

mother had done t o  t h e i r  fa ther  could a l so  be appl ied t o  
cases of assaul t ,  e spec ia l ly  where t h e  husband is  imprisoned 
or ordered  t o  leave  t h e  matrimonial home. Moreover, one 
might a l s o  ask whether  i n  a c a s e  of m a r i t a l  r a p e ,  o r  
domestic violence , t h e  ch i ldren  might r e sen t  what t h e i r  
fa ther  had done t o  t h e i r  mother. The evidence of Mrs X t o  
t h e  S e l e c t  Committee on Violence i n  Marriage, f o r  example, 
was t h a t  it was her  ch i ldren  who f i n a l l y  asked whether they, 
and t h e i r  mother, could leave t h e  matrimonial home a f t e r  
years of violence from t h e i r  fa ther  towards t h e i r  mother.67 

4.34 More fundamentally, however, t h e r e  i s  the  quest ion of 
whether reconci l ia t ion  should automatical ly  be regarded a s  
the primary goal. W e  question whether it i s  va l id  t o  argue 
t h a t  it may not be d e s i r a b l e  t o  a l low a husband t o  be 
prosecuted for  rape of h i s  wife because t h a t  would i n h i b i t  

65. See  t h e  Memorandum submi t ted  by t h e  Met ropo l i t an  
Po l i ce  t o  the  Se lec t  Committee on Violence i n  Marriage 
( n .  59, para. 4 . 2 9 ,  above), p.  376, para.  13, and p. 
377, para. 2 1 .  

6 6 .  This  is  i l l u s t r a t e d  by the  United S ta t e s  case of S t a t e  
v Rideout ( O r .  C i r .  C t . ,  December 27 1978) 5 Fam L Rep 
2 1 6 4  (1978) i n  which t h e  p a r t i e s  w e r e  r econc i l ed  
wi th in  weeks of t h e  husband's a c q u i t t a l .  

6 7 .  Repor t  from t h e  S e l e c t  Commitcee on Vio lence  i n  
Marriage, H.C.  553-11 (1974-1975), p. 1 6 ,  para.  56. 
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r e c o n c i l i a t i o n .  There a r e  c e r t a i n l y  powerful arguments 
aga ins t  t ha t  view. Mitra has sa id  t h a t  " t o  exonerate t h e  
husband from punishment qua husband is  t o  advocate a soc ia l  
m o r a l i t y  which subord ina te s  a w i f e ' s  i n t e g r i t y  t o  t h e  
g r e a t e r  good of t h e  family."68 Freeman has a l s o  argued t h a t  
r econc i l i a t ion  may not always be des i rab le  - 

" I t  is a l l  very w e l l  t o  want the  family t o  function 
properly, but  when it has not done so, it may very 
well no t  be i n  t h e  v ic t im 's  bes t  i n t e r e s t s  t o  use 
soc ia l  work in te rvent ion  t o  r e s to re  t h e  s t a t u s  quo 
a n t e .  ' $ 6 9  

I n  disputes over  custody o r  t h e  matrimonial home t h e  cur ren t  
view is  tha t  it i s  be t t e r  i n  most cases f o r  t h e  p a r t i e s  t o  
settle the i r  d i f fe rences  on t h e i r  own o r  with t h e  help of a 
mediator, r a t h e r  than r e so r t ing  t o  lega l  proceedings i n  the  
hope tha t ,  even i f  reconci l ia t ion  i s  not poss ib le ,  mat ters  
can  be s e t t l e d  amicably. But where rape is t h e  i ssue ,  a s  
w i th  s i t ua t ions  of domestic violence,  t he  p r i o r i t y  has t o  be 
prevention. As t h e  I r i s h  Law Reform Committee has said:  " I t  

can  hardly be a sound po l i cy  t o  remove from a w i f e  t h e  
p r o t e c t i o n  of  t h e  law f o r  f e a r  t h a t  i n  some i n s t a n c e s  
recourse t o  t h i s  protect ion may have unfortunate e f f ec t s .  *87Cl 

D. THE SUFFICIENCY OF MATRIMONIAL REMEDIES 

4.35 The CLRC s a i d  tha t  "Where t h e  p a r t i e s  a r e  cohabiting 
... most of us  regard matrimonial law as t h e  main protect ion 
f o r  married women against  t h e  unreasonable demands of t h e i r  

68. C .  L.  M i t r a ,  "For She Has no Right o r  Power t o  Refuse 
H e r  Consent", [ 1 9 7 9 ]  C r i m  LR 558, 565, n .  46 .  

6 9 .  M. D. A. Freeman, "'But I f  You Can't Rape Your W i f e ,  
Who Can You Rape?': The M a r i t a l  Rape Exemption 
Re-examined", (1981) XV Fam L Q 1, 1 7 .  

70. Consultation Paper on Rape, (1987) para .  68. 
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husbands“ and “The majority of us would not wish to see this 
jurisdiction complicated or eroded by the criminal law.“71 

4.36 The matrimonial remedies available to a wife who has 
been, or fears she will be, raped by her husband include a 
non-molestation or ouster injunction in the High Court or a 
county court; or a personal protection or exclusion order in 
a magistrates‘ court.72 Breach of any of these orders may 
make the husband liable to a fine or imprisonment. However, 
in the case of the magistrates‘ court remedies, it is 
necessary to show that the husband has used or threatened to 
use “violencetI73 and, in the case of an exclusion order, 
that the wife (or a child of the family) is in danger of 
being physically injured by the husband. 74 Furthermore, a 
power of arrest can only be attached to a personal 
protection or exclusion order if the court is satisfied that 
the husband has physically injured the applicant (or a child 
of the family) and is likely to do so agai11.~5 Similarly, 
although violence need not be shown in order to obtain a 
non-molestation or ouster injunction in the High Court or a 
county court, a power of arrest can only be attached to such 
an order (and in the case of a non-molestation order, it 
must contain a provision specifically restraining the 
husband from using violence) if the court is satisfied that 
the husband has caused actual bodily harm to the wife (or a 
child living with her) and is likely to do so again. Thus, 

71. Fifteenth Report, para. 2.79. 

72. See paras. 2.12-2.18 above. 

73. Which requirement may not be satisfied by the mere act 
of non-consensual intercourse without “collateral ‘I 

violence. 

74. Domestic Proceedings and Magistrates’ Courts Act 1978, 
s .  16(2) and (3). 

s .  18(1). 
75. Domestic Proceedings and Magistrates’ Courts Act 1978, 
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even if the wife  has a l ready  been raped by her  husband, 
violence is a prerequis i te  of t he  grant of an order  i n  a 
magis t ra tes '  c o u r t ,  and t o  t h e  attachment of a power of 
arrest i n  any c o u r t .  Without t h e  power of a r r e s t  t he  pol ice  
w i l l  not be a b l e  t o  enforce what i s  a purely c i v i l  remedy; 
and then the  on ly  way t o  enforce the  order  i s  f o r  t he  wife 
t o  br ing proceedings f o r  contempt or ,  i n  a magis t ra tes '  
c o u r t ,  noncompliance with t h e  order .  Nei ther  method i s  
pa r t i cu la r ly  speedy or  e f f e c t i v e .  76 

4.37 As a longer-term remedy t h e  w i f e  may p e t i t i o n  f o r  
divorce or  j u d i c i a l  separat ion on the  bas i s  t h a t  t he  husband 
has  behaved i n  such a way t h a t  she cannot reasonably be 
expected t o  l i v e  w i t h  him. These remedies would, however, 
be inadequate as the  so l e  means of pro tec t ion  of t he  wife 
a g a i n s t  non-consensual i n t e r c o u r s e  because ,  s i n c e  t h e y  
involve the a l t e r a t i o n  of t h e  p a r t i e s '  l ega l  s t a t u s  and have 
s u b s t a n t i a l  a n c i l l a r y  consequences , t h e y  t a k e  t i m e  t o  
ob ta in .  For instance," c u r r e n t l y  the  p a r t i e s  must have been 
married fo r  a year  before a p e t i t i o n  f o r  divorce can be 
f i led ;77  and it w i l l  take seve ra l  months on average f o r  a 
decree t o  be obtained. More important, as w e  point  out i n  
paragraphs 4.39-4.42 below, they  e n t a i l  much wider, and not 
necessar i ly  welcome, consequences than t h e  el iminat ion of 
unwanted in te rcourse .  

4.38 This account of the  matrimonial remedies ind ica tes ,  i n  
o u r  view, t h e i r  inadequacy as a means of prevent ing o r  
d e t e r r i n g  non-consensual i n t e r c o u r s e .  The matr imonial  

76. See S. Maidment, "The Law's Response t o  M a r i t a l  
Violence i n  England and t h e  USA", ( 1 9 7 7 )  26 ICLQ 403, 
a t  p. 422; a l so  our Working Paper No. 113 (1989),  
Domestic Violence and Occupation of t h e  Family Home, 
paras. 5 . 6 - 5 . 9 .  

Matrimonial and Family Proceedings A c t  1984, s .  1. 
7 7 .  Matrimonial Causes A c t  1973, s .  3, a s  amended by t h e  
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remedies out l ined  i n  paragraph 4.36 above a r e  not  always 
easy t o  enforce,  p a r t i c u l a r l y  because, i n  t h e  absence of a 
power o f  a r r e s t ,  t h e  p o l i c e  have  g r e a t  d i f f i c u l t y  i n  
i n t e r v e n i n g  e f f e c t i v e l y .  The r e m e d i e s  of d i v o r c e  o r  
j u d i c i a l  s e p a r a t i o n  are c l e a r l y  of no d e t e r r e n t  e f f e c t ,  
s i n c e  t h e  p o s s i b i l i t y  t h a t  a t  some date i n  t h e  f u t u r e  a 
s a n c t i o n  may descend, i n  t h e  shape of t h e  terminat ion of t h e  
marr iage,  i s  hard ly  l i k e l y  t o  a f f e c t  t h e  behaviour of a 
husband i n t e n t  on immediate i n t e r c o u r s e .  I n  t h i s  contex t ,  
indeed, t h e s e  remedies are not t h e  w i f e ' s  bu t  t h e  husband's: 
i f  h e  o b j e c t s  t o  h e r  a t t i t u d e  t o  i n t e r c o u r s e ,  it i s  t o  
matrimonial  remedies, r a t h e r  than  t o  f o r c e ,  t h a t  he should 
have recourse .  

4.39 However, q u i t e  a p a r t  from q u e s t i o n s  of t h e  p r a c t i c a l  
e f f i c a c y  of  m a t r i m o n i a l  r e m e d i e s ,  t h e r e  i s  a m o r e  
fundamental  o b j e c t i o n  t h a t  , by p r o v i d i n g  t h o s e  remedies  
a lone ,  t h e  law simply does n o t  respond a p p r o p r i a t e l y  t o  
non-consensual i n t e r c o u r s e  i n  marriage.  There are a number 
of s t r a n d s  t o  t h i s  argument. 

4 . 4 0  F i r s t ,  i f  non-consensual i n t e r c o u r s e  wi th in  marriage 
b e c a m e  a c r ime,  t h a t  w o u l d  n o t  e x c l u d e  t h e  u s e  o f  
matrimonial  remedies i n  addi t ion  t o  cr iminal  sanc t ions .  The 
d e c i s i o n  w h e t h e r  a d d i t i o n a l l y  t o  h a v e  r e s o r t  t o  s u c h  
remedies  would r e m a i n  t h a t  of t h e  w i f e .  However, t h e  
l i t e r a t u r e  on domestic violence shows t h a t  many women are 
c a p a b l e  of f o r g i v i n g  t h e i r  husbands even a f t e r  s e r i o u s  
v io lence ,  which merited and received a s u b s t a n t i a l  p r i s o n  
sentence,  o r  a t  least are prepared t o  have t h e i r  husbands 
back i n  order  t o  keep t h e  family u n i t  toge ther  i n  t h e i r  
c h i l d r e n ' s  i n t e r e s t s .  The consequences of s e p a r a t i o n  and 
d ivorce  are s e r i o u s ,  n o t  only f o r  c h i l d r e n  but  a l s o  f o r  
wives, who a r e  f r e q u e n t l y  dependent both f i n a n c i a l l y  and i n  
o t h e r  w a y s  upon t h e i r  husbands. That dependence should not  
p lace  h e r  a t  g r e a t e r  r i s k  of rape  than  o t h e r  women. W e  
doubt whether it can  be r i g h t  t h a t ,  where t h e  husband's 
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behaviour takes the form of rape, such a wife should be 
forced either to mark her and society's disapproval of such 
behaviour by seeking a matrimonial remedy that she does not 
want and which may have very unwelcome consequences fo r  her 
and her children; o r  to ignore that behaviour altogether. 

4 . 4 1  Second, the suggestion that matrimonial proceedings 
are adequate by themselves ignores the different respective 
functions of criminal and of family law. As we point out 
further in paragraph 4 . 6 5  below, an important purpose of the 
criminal law is to show society's disapproval of certain 
types of behaviour. It aims to deter individuals from 
behaving in a particular way and so protect society and its 
citizens from that behaviour. Family law, on the other 
hand, aims to resolve differences between the parties and to 
sort out living arrangements, in terms of finances, 
accommodation, child care and s o  on, when family 
relationships break down. Protection of the weaker family 
members is obviously very important, and sanctions exist for 
breach of obligations owed to them, but family law does not 
aim to set standards of socially acceptable behaviour by 
holding out the threat of punishment for those who do not 
conform to those standards. For that reason, as Maidment 
has pointed 0ut,~8 the matrimonial injunction is really a 
hybrid remedy, drawing on the criminal as well as the civil 
law. Its inadequacy as a purely civil remedy for the 
protection of victims of domestic violence has led to a 
borrowing from the criminal system, that is, the ability to 
attach a power of arrest to give it some "teeth". 

4 . 4 2  Third, non-consensual intercourse is an act of a 
particular and serious kind, the nature of which is marked 
by the specific crime of rape. As we have already 

78. S. Maidment, "The Relevance of the Criminal Law to 
Domestic Violence", [1980] JSWL 2 6 ,  at p. 2 8 .  
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i n d i ~ a t e d , ~ ~  w e  a r e  not  persuaded t h a t  t he  e f f e c t s  of such 
i n t e r c o u r s e ,  when i t  t a k e s  p l a c e  w i t h i n  mar r i age ,  a r e  
s u f f i c i e n t l y  d i f f e ren t  from those of rape outs ide marriage 
t o  j u s t i f y  t h e  immunity. On t h a t  view, t o  c l a im t h a t  
non-consensual in te rcourse  within marriage can be adequately 
r e g u l a t e d  by mat r imonia l  remedies ,  which a r e  based  on 
d i f f e r e n t  considerat ions and d i rec ted  a t  d i f f e ren t  ends from 
those of the  cr iminal  law, undervalues the  ser iousness  of 
mar i ta l  rape,  and f a i l s  t o  acknowledge t h e  reasons why such 
conduct should a t t r a c t  a criminal sanct ion.  

E .  SENTENCING ISSUES 

4.43 The  Cour t  o f  Appea l  h a s  r e c e n t l y  s t r e s s e d  t h e  
impor t ance  of s e n t e n c e s  i n  r a p e  c a s e s  r e f l e c t i n g  t h e  
ser iousness  with which rape i s  viewed by society,  and has 
suggested t h a t  " fo r  rape  committed by an adul t  without any 
aggravating or  mi t iga t ing  fea tures ,  a f igu re  of f i v e  years  
should  b e  taken  a s  t h e  s t a r t i n g  p o i n t  i n  a c o n t e s t e d  
case."80 I t  may be thought t h a t  t h a t  approach w i l l  cause 
d i f f i c u l t y  o r  inconsis tency i f  t he  law of rape i s  extended 
t o  cases  within marriage; however, ana lys i s  of t h e  var ious 
fac tors  involved suggests  t h a t  such f e a r s  are unfounded. 

4 .44  I n  any case of mar i t a l  rape t h e  court  would have t o  
assess  t h e  seriousness of what had occurred, bearing i n  mind 
t h a t  t h e  accused would have been c o n v i c t e d  of having  
in te rcourse  with a woman without her  consent, an a c t  t h a t  
the law regards a s  a t  l e a s t  p o t e n t i a l l y  of cons iderable  
grav i ty .  In  cases involving (non-married) cohabi tants  t he  
Court of Appeal has s t r e s s e d  t h a t  t h e  m e r e  f a c t  t h a t  p a r t i e s  
have been l i v ing  t o g e t h e r  over a s u b s t a n t i a l  per iod and 

79 .  Paras. 4.16-4.25 above. 

80. Billam (1986) 8 Cr App R ( S )  48 a t  p. 50. 

66  



having r e g u l a r  sexual  i n t e r c o u r s e  does n o t  l i c e n s e  t h e  man 
t o  attempt t o  cont inue t h a t  i n t e r c o u r s e  when t h e  woman's 
consent has ceased ,  81 bu t  " i n  some i n s t a n c e s  t h e  v i o l a t i o n  
of  t h e  person and def i lement  t h a t  a r e  i n e v i t a b l e  f e a t u r e s  
w h e r e  a s t r a n g e r  rapes  a woman are no t  always p r e s e n t  t o  t h e  
same degree where t h e  o f f e n d e r  and t h e  v i c t i m  had p rev ious ly  
had a long-standing sexual r e l a t i o n s h i p " .  82 I n  o t h e r  words, 
a l l  t h e  c i r c u m s t a n c e s  o f  t h e  c a s e  mus t  be t a k e n  i n t o  
account.  Tha t  process  should be no d i f f e r e n t  i n  a case  of 
m a r i t a l  rape.  

4.45 An example of a c o n s i s t e n t  approach t o  sen tenc ing  i n  a 
j u r i s d i c t i o n  w h e r e  m a r i t a l  r a p e  has  become a c r i m e  is  t o  be 
found i n  t h e  observat ions of t h e  Court of Appeal of New 
Zealand i n  r e l a t i o n  t o  sen tenc ing  under s e c t i o n  2 of t h e  
C r i m e s  Amendment A c t  (No. 3 )  1985, which a b o l i s h e d  t h e  
m a r i t a l  immunity. 83 The c o u r t  r e j e c t e d  t h e  suggest ion t h a t  
t h e r e  should b e  a " sepa ra t e  regime of s en tenc ing"  f o r  r ape  
i n  cases  where t h e  p a r t i e s  w e r e  married,  and s a i d  - 

"Parl iament  has made no d i s t i n c t i o n  i n  t h e  p e n a l t i e s  
between spousa l  and o t h e r  kinds of r ape ,  and t h e  sense  
of o u t r a g e  and v i o l a t i o n  experienced by a woman i n  
t h a t  p o s i t i o n  can be e q u a l l y  a s  s eve re .  

' I . .  . An o f f e n d e r ' s  p e r c e p t i o n  of h i s  c u l p a b i l i t y  may 
b e  g e n u i n e l y  i n f l u e n c e d  b y  c u l t u r a l  o r  e t h n i c  
a t t i t u d e s  t o  m a r i t a l  r i g h t s  and o b l i g a t i o n s ,  o r  t h e r e  
may have been a c o n t i n u i n g  h i s t o r y  of  some degree of 
non-consensual i n t e r c o u r s e  p rev ious ly  t o l e r a t e d  by h i s  
w i f e  o r  p a r t n e r .  S u c h  c o n s i d e r a t i o n s  must  v a r y  
g r e a t l y  w i t h  circumstances and p e r s o n a l i t y  and cannot 
be e l e v a t e d  t o  f a c t o r s  of  general  a p p l i c a t i o n .  s*84 

81.  

82. 

83. 

84. 

Attorney General ' s  Reference (No. 7 of  1989) [1990] 
C r i m  LR 436, 437. 

Berry (1988)  1 0  C r  App R ( S )  13, 15. 

A f u l l  account  of t h e  l a w  i n  New Zealand w i l l  be found 
a t  pa ra s .  5.1-5.5 of Appendix B h e r e t o .  

- R v [1987] 2 NZLR 268, 270 ,  l i n e  50. 
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4 .46  These observations seem t o  us t o  be broadly i n  l i n e  
with t h e  English cour t s '  approach t o  (non-marital) rape,  and 
t o  i n d i c a t e  tha t  sentencing i n  mar i ta l  cases ,  although f a r  
from an easy task,  would not be l i k e l y  t o  present problems 
of an order  t ha t  would c a s t  doubt on t h e  wisdom of extending 
the law of rape t o  cases  within marriage. 

F.  DEVALUATION OF THE DETERRENT EFFECT OF THE CRIME OF RAPE 

4 . 4 7  This  concern was expressed by t h e  major i ty  of t h e  
CLRC - 

"For rape between cohabi t ing spouses . . . immediate 
imprisonment  might  no t  be a p p r o p r i a t e ;  where no 
physical  i n ju ry  w a s  caused t o  t h e  w i f e ,  imprisonment 
would be most un l ike ly .  A category of rape t h a t  was 
d e a l t  with l e n i e n t l y  might l e a d  t o  a l l  rape  cases  
being regarded less ser ious ly  ... . ,885 

4.48 Consideration of cur ren t  p rac t i ce  i n  cases  involving 
cohabi tants  or  acquaintances suggests f a i r l y  s t rongly  t h a t  
the premise of t h i s  argument i s  not correct .86 A s  t h e  Court 
of Appeal  s a i d  i n  imposing a s e n t e n c e  of f o u r  y e a r s '  

85. F i f teen th  Report, para.  2.65. 

86. See fo r  instance Cox (1985) 7 C r  App R (S) 4 2 2 ,  where 
i n  a c a s e  i n v o l v i n g  "some q u i t e  e x c e p t i o n a l  and 
unusual circumstances" of mi t iga t ion ,  a sentence of 
fou r  years '  imprisonment was considered appropr ia te  
f o r  a divorced husband who, having resumed consensual 
cohabi ta t ion  and in te rcourse  with h i s  wife, on one 
occas ion  secu red  i n t e r c o u r s e  a g a i n s t  h e r  w i l l  by 
t h r e a t s .  I t  should be noted, moreover, t h a t  t h a t  
sentence was imposed before t h e  "guidel ine" judgment 
of B i l l a m  (1986) 8 C r  App R ( S )  48, which emphasised 
t h e  seriousness with which rape should be viewed. I n  
M i l l s  (1988) 10  C r  App R ( S )  369 a sentence of four 
y e a r s '  i m p r i s o n m e n t ,  on  a p l e a  of  g u i l t y ,  was 
considered c o r r e c t  where a former cohabiting sexual 
p a r t n e r  of t h e  compla inant  committed one  a c t  of 
f e l l a t i o  a n d  o n e  a c t  o f  r a p e ,  w i t h o u t  o t h e r  
s ign i f i can t  violence.  
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imprisonment when a girl was raped by her former cohabitant 
after she had undressed before him when he visited her at 
the house where they had previously lived together, "Girls 
in the position of the complainant are entitled to be 
protected."87 There is no reason to think that courts would 
do otherwise than treat cases on their merits, rather than 
automatically place marital rape in a separate and lesser 
category of offence. However, even if removal of the 
marital immunity were to lead to some cases of rape 
receiving lesser sentences than the current norm, it would 
not follow that the offence of rape would lose its present 
valuable deterrent effect. The message conveyed by the law 
and by the courts about certain forms of undesirable conduct 
should, in our view, depend on a rational explanation of the 
particular features that make that conduct objectionable, 
rather than on a necessary uniformity of treatment of all 
cases falling within a particular legal description. 

4.49 We therefore respectfully suggest that the fears of 
the majority of the CLRC are unfounded. But, in any event, 
this possible danger would not in our view be a good reason 
for refusing to remove the marital immunity if there were 
other pressing reasons of principle and policy for taking 
that step. 

G .  DIFFICULTY OF PROOF OF EVENTS IN THE MATRIMONIAL HOME 

4.50 The matters dealt with in this section may be of 
particular concern, and we therefore invite comment on them 
from those engaged in the criminal law, because the creation 
of a crime that presented special difficulties of proof 
would not only cause serious difficulties in the 
administration of the law, but might also reflect adversely 

87. Mills (1988) 10 Cr App R (S) 369, 371: see the 
previous footnote. 
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on t h e  law a s  a whole and upon t h e  l e g a l  system. Two, 
perhaps somewhat c o n t r a d i c t o r y ,  concerns have been expressed 
i n  t h i s  connec t ion .  F i r s t ,  t h a t  proof  t o  t h e  s t a n d a r d  
r equ i r ed  by t h e  c r i m i n a l  l a w  would be so d i f f i c u l t  t h a t  it 
would be v i r t u a l l y  imposs ib l e  e v e r  t o  conv ic t  i n  a c a s e  
where t h e  man could p u t  forward any s o r t  of defence: w i th  
the  r e s u l t  t h a t  t h e  l a w  would be made t o  look f u t i l e ,  and 
u n f a i r  t o  t h e  wives t h a t  it purported t o  p r o t e c t .  Second, 
t h a t  t h e r e  might be a danger of husbands being u n f a i r l y  
c o n v i c t e d  of  a s e r i o u s  c r i m e ,  f o r  i n s t a n c e  where  t h e  
p o s i t i o n  as t o  t h e  w i f e ' s  consent was genuinely unc lea r .  

4 . 5 1  The ma jo r i ty  of  t h e  CLRC d i d  n o t  ana lyse  t h i s  i s s u e  i n  
terms, though they d i d  r e f e r 8 8  t o  t h e  p a r t i c u l a r  o b j e c t i o n s  
t o  i n v e s t i g a t i o n  of t h e  h i s t o r y  of a marriage: a m a t t e r  
t h a t  w e  d i s c u s s  i n  t h e  fol lowing s e c t i o n  H of t h i s  P a r t  I V .  

However, i n  commenting gene ra l ly  on t h e  m a j o r i t y ' s  f e a r s ,  
t he  m i n o r i t y  of t h e  CLRC pointed o u t  t h a t  l i k e  d i f f i c u l t i e s  
a l r eady  e x i s t e d  i n  r e l a t i o n  t o  o t h e r  o f f ences  t h a t  could 
a r i s e  between husband and wi fe ,  and t h a t  t h e r e  was "no 
e v i d e n c e  t h a t  t h e y  h a v e  p r o v e d  u n d u l y  t r o u b l e s o m e  i n  
p r a c t i c e  or t h a t  t h e y  would a r i s e  i n  a s i g n i f i c a n t l y  more 
awkward form i n  r e l a t i o n  t o  r a p e . " 8 9  W e  are l i k e w i s e  
unaware o f  any e v i d e n c e  t o  s u g g e s t  t h a t  t h e r e  would b e  
s i g n i f i c a n t l y  more problems of proof i n  r e l a t i o n  t o  r ape  
than i n  r e l a t i o n  t o  o t h e r  crimes w i t h i n  marriage,  though w e  
s h a l l  welcome f u r t h e r  comment on t h a t  i s s u e .  H o w e v e r ,  
because of  t h e  importance of t h i s  g e n e r a l  i s s u e  w e  set o u t  
i n  t h i s  s e c t i o n  f o r  comment some f u r t h e r  f a c t o r s  t h a t  s e e m  
t o  us  t o  assist i n  a s s e s s i n g  t h e  ma t t e r .  

88. F i f t e e n t h  Report ,  pa ra .  2 . 6 9 .  

89. F i f t e e n t h  Report ,  pa ra .  2 . 7 4 .  

70 



4.52 W e  may f i r s t  observe t h a t  t h e  concerns mentioned i n  
paragraph 4.50 above cannot  both be c o r r e c t .  A s  t o  t h e  
f i rs t ,  d i f f i c u l t y  of proof ,  i s s u e s  of evidence and proof i n  
m a r i t a l  rape cases do no t  i n  f a c t  appear t o  be d i f f e r e n t  i n  
k i n d  from t h o s e  a r i s i n g  i n  many c r i m e s ,  s e x u a l  a n d  
non-sexual, where t h e  case  t u r n s  on t h e  word of t h e  accused 
a g a i n s t  t h a t  o f  t h e  a l l e g e d  vict im.  The c o u r t s  a r e  w e l l  
aware of t h e s e  d i f f i c u l t i e s ,  p a r t i c u l a r l y  as t h e y  a f f e c t  
crimes l i k e  rape,gO and of t h e i r  o b l i g a t i o n  t o  ensure t h a t  
i n j u s t i c e  does n o t  occur.  Q u i t e  a p a r t  from p r o t e c t i v e  r u l e s  
such  a s  t h a t  i l l u s t r a t e d  by Funderburk,g1 i n  a l l  such c a s e s  
one can expect  t h a t  t h e  t r i a l  judge would p o i n t  o u t  t o  t h e  
j u r y ,  even i f  t h e  p o i n t  had no t  been f u l l y  made by t h e  
d e f e n c e ,  t h a t  t h e  m a t t e r  t u r n e d  o n  a c o n f l i c t  o f  
t e s t imon ies ,  and,  i f  necessary,  would draw a t t e n t i o n  t o  any 
p a r t i c u l a r  r e a s o n  why t h e  w i f e ’ s  tes t imony should no t  be 
r e l i e d  on.92 Indeed, t h e  judge might be p a r t i c u l a r l y  a c u t e  

90. See t h e  observat ions i n  Cross on Evidence, 6 t h  ed .  
( 1 9 8 5 )  , a t  p .  2 9 5 ,  i n  p a r t i c u l a r  t h a t  “ s e x u a l  
i n t e r c o u r s e ,  whether o r  no t  consensua l  , most o f t e n  
t akes  p l a c e  i n  p r i v a t e ,  and leaves few v i s i b l e  t r a c e s  
of hav ing  occurred. Evidence is  o f t e n  e f f e c t i v e l y  
l i m i t e d  t o  t h a t  of t h e  p a r t i e s ,  and much i s  l i k e l y  t o  
depend o n  t h e  ba l ance  of  c r e d i b i l i t y  between them. 
This h a s  important e f f e c t s  f o r  t h e  l a w  of evidence 
s i n c e  it i s  capable of reducing t h e  d i f f e r e n c e  between 
ques t ions  going t o  c r e d i t  and ques t ions  going t o  t h e  
i s s u e  t o  vanishing p o i n t . ”  This passage w a s  c i t e d  
with approval  by t h e  Court  of Appeal i n  Funderburk 
[1990] 1 WLR 587, 597H, a case which concerned a 
charge o f  sexual  i n t e r c o u r s e  with a c h i l d ,  a s  support  
f o r  t h e  Court‘s  conc lus ion  t h a t  evidence ought t o  have 
been admi t t ed  a t  t h e  t r i a l  of a p rev ious  i n c o n s i s t e n t  
s t a t emen t  made by t h e  complainant.  

9 1 .  See p r e v i o u s  footnote .  

92. A t  p r e s e n t ,  t h e  defendant  i n  a r a p e  case is  f u r t h e r  
p r o t e c t e d  by t h e  c o r r o b o r a t i o n  r u l e s ,  which r e q u i r e  a 
warning t o  be given i n  set terms i n  r e l a t i o n  t o  t h e  
evidence of any complainant i n  a s exua l  ca se .  The 
d e t a i l e d  r u l e s  a r e  s e t  o u t  i n  P a r t  I 1  o f  t h e  
Commission’s Working Paper N o .  115 ,  corroboration^ o f  
Evidence i n  Criminal T r i a l s .  I n  t h a t  Working Paper 
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to do his duty in that respect when he was dealing with an 
extension of the criminal law to a new area of sexual 
relations. We suggest, therefore, that the courts would be 
able to protect the interests of the accused here as in 
other cases involving sexual allegations. 

4.53 The converse fear is that courts would be so concerned 
to protect the interests of the accused that the extension 
of the law of rape to cohabiting married couples would have 
no practical effect. This would not be a problem in cases 
where the husband used violence; or boasted of his exploits; 
or otherwise created secondary evidence. But even in cases 
where the only evidence was that of the wife, courts would 
be capable of identifying testimony that was in fact 
credible and acting on it. We point out below93 that 
despite the considerable trauma that can attend 
participation in a rape trial, at least some complainants, 
even in cases of rape committed by intimates in private, 
appear to be willing to come forward, and convictions are 
obtained. While we recognise that a complaint by a wife 

92. Continued 
the Commission expressed as its provisional 
conclusion, on which it sought comment, that the 
formal and mandatory corroboration rules should be 
abolished. However, even if the Commission eventually 
made a recommendation in these terms, and that 
recommendation was implemented, that would not mean 
that effective protection would be removed from the 
accused in sexual cases. As we pointed out in para. 
4.40 of Working Paper No. 115, the corroboration 
rules, although very unsatisfactory in their present 
form, originated in a desire to serve the interests of 
justice in particular cases. Part V of Working Paper 
No. 115 is devoted to seeking opinion on how those 
interests can best be furthered if the formal 
corroboration rules are abolished. In our view, the 
existence of a law of marital rape would be simply one 
more case, amongst the many contested cases of sexual 
offences, to which any new law had to be applied. 

93. Paras. 4.66-4.68. 
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m i g h t  be s c r u t i n i s e d  w i t h  p a r t i c u l a r  c a r e  b o t h  by t h e  
prosecut ing a u t h o r i t i e s  and by t h e  cour t s ,  w e  have seen no 
evidence t o  sugges t  t h a t  a l a w  of m a r i t a l  rape  would be 
unenforceable.  As t h e  High Court  of J u s t i c i a r y  of Scotland 
p u t  it i n  S t a l l a r d  v H M Advocaterg4 

" W e  a c c e p t ,  of course,  t h a t  proof of r a p e  i n  marriage 
w i l l ,  i n  many s i t u a t i o n s ,  be d i f f i c u l t ,  b u t  t h a t  i s  no 
reason f o r  saying t h a t  a charge of rape  (of  h i s  wi fe)  
a g a i n s t  a h u s b a n d  w h i l e  t h e  p a r t i e s  a r e  s t i l l  
cohabi t ing,  is  not r e l e v a n t  f o r  t r i a l . "  

4.54 A p a r t i c u l a r  aspect  of t h i s  quest ion concerns t h e  need 
on t h e  p a r t  of t h e  prosecut ion t o  prove t h a t  t h e  wife d i d  
n o t  consent t o  in te rcourse  ( o r  t h a t  t h e  accused d i d  not  
b e l i e v e  t h a t  s h e  consented95).  The concept of "consent" i n  
a n y  case  of r a p e  g ives  rise t o  some problems, which w e  
d e s c r i b e  i n  paragraphs 2.4-2.5 above; bu t  t h e r e  a r e  s e v e r a l  
reasons why t h o s e  problems should not m i l i t a t e  aga ins t  t h e  
removal of t h e  immunity. 

4.55 In  t h e  f i r s t  place,  w e  are not  aware of any reason f o r  
t h i n k i n g  t h a t  such  problems would be more a c u t e  i n  a m a r i t a l  
case than i n  any o ther  rape  case. In  p r a c t i c e ,  indeed, it 
might  of ten  be more d i f f i c u l t  f o r  t h e  accused p l a u s i b l y  t o  
contend t h a t  he  had f a i l e d  t o  apprec ia te  i n d i c a t i o n s  on t h e  
par t  of h i s  w i f e  t h a t  she  did not  consent t o  i n t e r c o u r s e  
t h a n  i n  cases  where t h e r e  had been no, o r  a less int imate ,  

9 4 .  1989 SCCR 248, 255C-D. 

95 .  See p a r a .  2 . 7  above. The i s s u e  of b e l i e f  i n  consent 
may n o t  i n  f a c t  be d i s p o s i t i v e  i n  many cases .  The 
H e i l b r o n  Group s u g g e s t e d  t h a t  i t  i s  e x t r e m e l y  
d i f f i c u l t  i n  p r a c t i c e  f o r  t h e  accused t o  contend t h a t  
h e  b e l i e v e d  t h a t  t h e  woman c o n s e n t e d  w i t h o u t  
contending t h a t  she d i d  i n  f a c t  consent ;  and t h a t  i f  
t h e  j u r y  concludes t h a t  s h e  d i d  not  consent ,  h i s  c la im 
t h a t  he never the less  be l ieved  i n  consent  i s  l i k e l y  t o  
be rejected: Report of t h e  Advisory Group on t h e  Law 
of Rape (1975) ,  Cmnd. 6352,  para.  6 9 .  
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previous relationship between the parties. Secondly, 
whether or not this proved to be true, each case would be 
judged on its particular facts; and it is far from clear 
that, where consent or belief in consent was in dispute, it 
would be harder to elucidate the matter where the parties 
are married than where they are not. Moreover, such 
difficulties do not on any view arise in cases where the man 
simply overrides the woman’s manifest objections, or uses 
brutality or force. We doubt if many would think it right 
to exclude the latter cases from rape when they arise within 
marriage; as would be the effect if the immunity were 
retained simply because of the difficulty of adjudicating 
upon issues of consent in some other, less clear-cut cases. 
Finally, even if there were, within marital rape, cases that 
were difficult to prosecute, that would be no more reason 
than it is in rape generally for not having such a crime. 

H. INVESTIGATION OF THE HISTORY OF THE MARRIAGE 

4.56 The majority of the CLRC were concerned that 
“prosecution for rape might necessitate a complicated and 
unedifying investigation of the matrimonial history, which 
in the first place would have to be undertaken by the 
police, before issues such as the wife’s consent and the 
husband‘s belief could be assessed. ‘ Ig6 

4.57 This objection to removing the immunity involves two 
distinct elements. The first is that the public 
investigation of the intimate details of married couples’ 
relationships is contrary to the interest of marriage as an 
institution; the second issue is that the process may be 
distressing and unfair for the parties themselves. 

9 6 .  Fifteenth Report, para. 2 . 6 9 .  
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4.58 As to the first, a public investigation into the 
matrimonial history takes place at present where there is a 
prosecution for a non-sexual offence of violence against the 
wife; and more important, as we have already pointed out,97 
a failure to provide adequate remedies for wrongful conduct 
within marriage may not necessarily serve the interest of 
marriage generally. 

4.59 As regards the second question, so far as it affects 
the wife, every victim of rape faces disincentives of this 
kind when asserting her legal rights. It seems unlikely 
that the difficulties of a woman in coming forward would be 
significantly worse in the case of marital rape than in 
other cases where the victim is faced with examination of 
her previous relations with the man; nor, as we point out in 
paragraph 4.67 below, has recognition of the difficulties 
faced by victims generally led to doubts about the need for 
the offence of rape. 

4.60 As for the husband, if he has in fact abused the 
confidence of the marriage relationship by forcing 
intercourse upon his wife it is difficult to see that he can 
complain about the history of that relationship being 
brought into public view. That argument does not, however, 
apply if the husband is innocent, irrespective of whether 
the allegations are or are not deliberately false; such an 
innocent husband will equally have details of his married 
life revealed in public when he contests the allegations. 
It is for consideration whether a husband should therefore 
have the protection of anonymity until conviction.98 The 
anonymity of defendants generally in rape cases was 

97. Para. 4.34 above. 

98. His wife, as complainant, has this protection 
indefinitely (see paras. 2.42-2.44 above). 
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withdrawn in 1988 because it was thought to be anomalous for 
a defendant not to be na1ned.~9 That objection might not 
apply to an attempt to alleviate the specially deleterious 
effects of investigation of the history of the marriage. We 
invite views on the necessity and desirability of such a 
provision, bearing in mind that (unless the wife consents to 
the publication100) , the husband will often be incidentally 
protected by the prohibition on identifying his wife. lo1 

I. THE RISK OF FALSE ACCUSATION OR BLACKMAIL 

4.61 Another possible objection to removing the immunity is 
that, on the breakdown of the marriage, the wife might 
threaten to report an alleged rape to the police in order to 
secure an advantage in negotiations for financial provision 
or for arrangements concerning children.lO2 It is true 
that, under the present law, a threat to invoke the criminal 
law may be made by a wife in respect of an alleged 
non-sexual crime of violence. Nevertheless (it could be 
argued), a threat to make an allegation of rape is more 
potent than one of a non-sexual offence, bearing in mind (i) 
the public opprobrium that a man labelled "rapist" currently 
attracts, (ii) the virtual certainty of a substantial 
custodial sentence and (iii) the well-known harsh treatment 
meted out in prison to sexual offenders by other inmates. lo3 

99. 

100. 

101. 

102. 

103. 

See para. 2.45 above. 

See para. 2.44 above; n. 103, para. 4.61 below. 

See further on the latter point n. 103, para. 4.61 
below. 

The CLRC discussed these points in paras. 2.69 and 
2.74 of its Fifteenth Report. 

Moreover, the husband may have to bear in mind the 
possible publicity that might be given to a trial for 
rape: it is normally a defence to a charge of the 
offence created by the Sexual Offences (Amendment) Act 
1976, s .  4(1) and (5), of publishing material likely 
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4.62 Against that, however, must be put the unlikelihood of 
such a threat ever proving effective.lo4 Normally the issue 
would be consent; and the husband would be likely to be 
aware, or to receive advice from those representing him in 
the matrimonial proceedings, that the prosecution would have 
difficulty in proving the wife's lack of consent since a 
delay in prosecution or in making a complaint about an 
alleged rape affords strong presumptive evidence of consent, 
and the use of blackmailing threats casts great doubt on a 
witness's credibility. Moreover, in some cases the threat 
itself would constitute the offence of blackmail.105 

103. 

104. 

105. 

Continued 
to lead to the identification of the complainant in a 
rape case, that she consented in writing to the 
publication: 1976 Act, s .  4(5A) (inserted by the 
Criminal Justice Act 1988, s.  158(3)). On this, see 
generally para. 2.44 above. 

Although even under the present law sexual offences 
exist that, since they can be committed by a man upon 
his wife, are capable of being the subject of a threat 
of this kind. They include indecent assault, buggery, 
and assault with intent to commit buggery: Sexual 
Offences Act 1956, s s .  14, 12(1), 16(1). We are not 
aware of any suggestion that for the reason referred 
to in the text the husband should be immune from 
prosecution for these offences. 

By s .  21(1) of the Theft Act 1968 - 
"A person is guilty of blackmail if, with a view to 
gain for himself or another or with intent to cause 
loss to another, he makes any unwarranted demand 
with menaces; and for this purpose a demand for 
menaces is unwarranted unless the person making it 
does so in the belief - 
(a) that he has reasonable grounds for making the 

(b) that the use of the menaces is a proper means 

Although the nature of the act or omission demanded is 
immaterial, the words "gain" and "loss I' in this 
section relate only to money and other property: 
s .  21(2), s .  34(2)(a). 

demand; and 

of reinforcing the demand." (Emphasis added.) 
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4.63 I t  may a l so  be feared t h a t  abo l i t i on  of t h e  immunity 
would g ive  rise t o  t h e  r i s k  of f a l s e  a l lega t ions  being made 
out of s p i t e .  That r i s k  e x i s t s  a t  present  i n  the  context  of 
rape ou t s ide  marriage, but is  not regarded a s  a reason why 
t h e  l a w  of rape should not be ava i lab le .  The i ssue  f o r  our 
considerat ion is ,  t he re fo re ,  whether t h e  danger i s  l i k e l y  t o  
be so s i g n i f i c a n t l y  g r e a t e r  i n  r e l a t i o n  t o  rape  wi th in  
marriage a s  t o  o f f s e t  such reasons a s  e x i s t  fo r  making the  
l a t t e r  conduct c r imina l .  

4 .64  As emotions can  run high a t  t h e  break-up of many 
mar r i ages ,  it could  be thought  t h a t  a w i fe  would feel  
e s p e c i a l l y  tempted t o  make a se r ious  a l l e g a t i o n  of t h i s  
nature aga ins t  h e r  husband i n  order t o  punish him f o r  t h e i r  
ma t r imon ia l  p roblems.  W e  t h i n k ,  however, t h a t  i t  i s  
necessary t o  be extremely cautious about making any such 
assumption i n  r e l a t i o n  t o  an a l l e g a t i o n  of r ape .  The 
i n v e s t i g a t i o n  o f  s u c h  a n  a l l e g a t i o n  i s  a n o t o r i o u s l y  
d i f f i c u l t  and unwelcome process f o r  t h e  complainant. l o 6  A 

f a l s e  complainant would have t o  be very determined, and very 
b i t t e r ,  t o  carry t h e  experience through successful ly .  That 
would be p a r t i c u l a r l y  so because p o l i c e  and prosecut ing  
a u t h o r i t i e s  a re  l i k e l y  t o  s c r u t i n i s e  wi th  extreme c a r e  
a l l e g a t i o n s  t h a t  emerge from an obvious  background of 
d i spute  and b i t t e rness .  I n  t h a t  respec t ,  it may be thought - 
t h e r e  w i l l  be l i k e l y  t o  be more evidence t o  c a s t  doubt on 
t h e  f a l s e  a l l e g a t i o n s  o f  a w i f e  t h a n  upon s i m i l a r  
a l l ega t ions  made by a casual  par tner  o r  acquaintance. I t  

i s ,  of  course ,  a l r e a d y  open t o  a w i fe  t o  make e q u a l l y  
ser ious a l lega t ions ,  f o r  example of unnatural  offences or of 
ch i ld  sexual  abuse, and whether o r  not  t he  f ea r  expressed 
above is  jus t i f i ed ,  it i s  d i f f i c u l t  t o  see how it would be 

1 0 6 .  See the  observat ions of t h e  Heilbron Group, c i t e d  i n  
n.  108, para.  4 . 6 7  below. 
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significantly increased by adding rape to the list of 
allegations which might be made. 

4.65 We confess that much of the foregoing is speculation, 
as is perhaps inevitable. For  that reason, we particularly 
invite comment on the points raised in this section. 

J. WOULD A LAW OF MARITAL W E  BE USED? 

4.66 It may be feared that, even if the law were changed to 
make non-consensual intercourse within marriage criminal, 
that law would not be of practical importance because of the 
reluctance of wives to make complaints of rape against their 
husbands. This fear is in effect the converse of the 
concern that wives would be over-anxious to report cases of 
rape in order to gain an advantage in matrimonial disputes; 
or the concern that marital rape would give rise to false 
accusations. 107 

4.67 Those who have this fear would seem, however, to 
overlook the fact that the existence of an offence should 
tend of itself to deter the proscribed conduct. That 
objective, general deterrence and the forceful expression of 
society's disapproval, is one of the main functions of the 
criminal law. Moreover, even if the fear were well-founded, 
we would not see it as a reason for not making a change in 
the law that was desirable on grounds of principle. If 
conduct is sufficiently serious and undesirable to warrant 
prohibition by the criminal law, that protection should be 
potentially available to those who suffer from that conduct, 
even if many of them, for one reason or another, may be 
inhibited from setting the criminal process in motion. It 
is well-known that there are serious difficulties in the way 
of any woman who seeks to prosecute a complaint of rape, 

107. See paras. 4.61-4.65 above, 
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which were well summarised in the 1975 Report of the 
Advisory Group on the Law of Rape chaired by Mrs Justice 
Heilbron.lo8 Recognition of those problems has not led to 
doubts about the appropriateness of the existence of a law 
of rape, but rather to attempts to ease the position of a 
woman who complains of this most serious crime. 

4.68 In fact, however, we are not satisfied that the fear 
is well founded. We doubt, though we will welcome comment 
on this point, whether a wife who positively wished to 
pursue a complaint of rape would be significantly more 
deterred from doing so than is any other woman. That is 
particularly so if the comparison is made not with violent 
rapes by a stranger, but with rapes by intimates or current 
or recent cohabitants. In a recent study comparing rape 
offences in 1973 and 1985lO9 the Home Office Research Unit 

108. Cmnd. 6352. The Group said, at paras. 88-89: 

“It may not generally be appreciated that once a 
woman sets in train a complaint that she has been 
raped, she has to undergo a prolonged ordeal. In 
t h e  first p l a c e  there w i l l  be a p o l i c e  
interrogation, one of the purposes of which is to 
ensure, as far as possible, that she is not making 
a false charge; indeed unfounded allegations are 
often cleared up at this stage. Next she has to 
answer further questioning by the police surgeon ... and to undergo a thorough as well as an 
intimate and inevitably distasteful gynaecological 
examination. Furthermore, if her story of the rape 
is true she will, at this stage, probably be in a 
state of shock and possibly also have suffered 
painful injuries: yet she may have to spend many 
hours at the police station before she is able to 
return home. 

“At the trial, which will take place some 
considerable time later, she will have to relive 
the whole unpleasant and traumatic experience. In 
many cases she will be cross-examined at 
length. . . . ‘I 

109. Home Office Research Study No. 105, 1988. 
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found that between the two years studied there had been a 
noticeable increase in the number of reported cases of rape 
by “intimates” (including parental figures, other relatives, 
friends, ex-partners and lovers). It is at least possible 
that some of this increase is accounted for by a greater 
willingness to approach to the police in such circumstances. 

4.69 However, on any view, cases that involve situations 
potentially as difficult as a dispute within marriage (for 
instance, rape by a parent; or by a long-term cohabitant) do 
appear to be reported and to be successfully prosecuted.ll0 
As we have indicated, we doubt whether the administration of 
a law of marital rape would be significantly more difficult 
than the administration of many situations that arise under 
the present law of rape, but we would particularly welcome 
comment on the factual position from those who are 
experienced in the operation of the present law. 

4.70 We would also welcome comment on whether it should be 
made explicit that in a charge of rape the wife can be 
compelled to give evidence for the prosecution, a matter 
that is not wholly clear in the present 1aw;lll or 
alternatively whether she should be able to refuse to give 
evidence. In our view, the general policy that led to the 
wife being compellable in cases of violence against her112 
should apply in the case of rape. In particular, we think 
that it is a protection of the wife against some of the 
pressures that may apply in any case involving intimates, 
whether married or not, that at the end of the day she has 

110. Recent such cases include Lewis (1989) 11 Cr App R (S) 
(rape by father of teenage daughters) and Baker (1989) 
11 Cr App R (S) 513 (rape and other sexual offences by 
stepfather). 

111. See para. 2.41 above. 

112. Police and Criminal Evidence Act 1984, s .  80(3). 
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in law no choice as to whether or not to testify. However, 
as we say, we seek opinion on this issue. 
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PART v 

CONCLUSIONS 

A. THE COMMISSION'S PROVISIONAL CONCLUSION 

5.1 Having reviewed t h e  m a t t e r s  set o u t  i n  P a r t  I V ,  t h e  
Commission i s  o f  t h e  p r o v i s i o n a l  opinion, b e f o r e  it has had 
t h e  benef i t  of consider ing t h e  comments t h a t  it hopes t o  
r e c e i v e  on t h i s  Working Paper ,  t h a t  t h e r e  are no v a l i d  
reasons  f o r  d i s t i n g u i s h i n g  between non-consensual sexual  
in te rcourse  w i t h i n  marriage on t h e  one hand; and, on t h e  
o t h e r  hand, non-consensual  s e x u a l  i n t e r c o u r s e  between 
parties who are not  married, o r  who a r e  marr ied but  a r e  
s u b j e c t  t o  one of t h e  circumstances t h a t  a t  present  b r i n g  
such  conduct w i t h i n  t h e  c r i m e  of r a p e . l  

5 . 2  The Commission's p r o v i s i o n a l  conclusion,  on which it 
s e e k s  comment, i s  t h e r e f o r e  t h a t  t h e  p r e s e n t  m a r i t a l  
immunity i n  r a p e  should be abol i shed  i n  a l l  cases. 

5 . 3  The e f f e c t  of implementing t h i s  conclusion would be 
t h a t ,  a s  i n  t h e  c a s e  of a non-husbandI2 a man who had 
i n t e r c o u r s e  w i t h  h i s  w i f e  w i t h o u t  h e r  c o n s e n t  would b e  
g u i l t y  of r a p e  i f  he knew t h a t  she  d i d  n o t  consent  o r  was 
r e c k l e s s  as  t o  whether she  consented.  

5 .4  In reaching  t h a t  p r o v i s i o n a l  conclusion we a r e  aware 
t h a t  on some o t h e r  occasions when t h e  law of m a r i t a l  rape  

1. See paras .  2.11-2.26 above. 

2. See para.  2 . 7  above. 
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has been scrutinised it has been suggested that reforms 
should be adopted that fall short of total abolition of the 
marital immunity. It may be helpful if we indicate why we 
have at present rejected those solutions. We do that both 
to invite comment on those other solutions, and also to give 
some further indication of why we have reached the 
provisional conclusion set out in paragraph 5.2 above. 

B. RAPE ONLY WHEN THE MARRIED COUPLE ARE NOT COHABITING 

5.5. Although the CLRC was divided on the question whether 
the immunity should be completely abolished, there was - 

' I . .  . one proposition that unites us all, namely that, 
if a satisfactory definition could be achieved, the 
offence of rape should be extended to all cases where 
husband and wife are no longer cohabiting. This would 
be a logical, and modest, extension of the offence to 
cover bad cases not amounting at present to the 
offence, for example, where a husband forces his way 
into his wife's residence after they have ceased to 
cohabit but where she has not yet had recourse to a 
court. It is a desire to cover these cases that 
primarily motivates a few of those Members who would 
be prepared to extend the offence to all marriages, 
including where the couple are cohabiting. They doubt 
whether a satisfactory definition could in fact be 
achieved but, if it could, they would support it 
rather than a wholesale extension. 

and later: 

"Although all of us are in principle favourably 
inclined to an amendment of the law to enable a 
prosecution to be brought for rape where a married 
couple were not cohabiting at the time of the offence, 
we are acutely conscious of the difficulties in 
achieving a satisfactory definition. Nevertheless, we 
recommend that an attempt be made to find a workable 
formula. Furthermore, some possibility of uncertainty 
should not be a final barrier here to a reform that 
all of us regard as desirable.ln4 

3 .  Fifteenth Report, para. 2.81. 

4. Ibid., para. 2.85. 
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5.6 Unlike the majority of the CLRC in 1984, when it 
published its final Report , the majority of that Committee 
in 1980 (the date of its working paper5) considered that to 
restrict the liability of a husband for raping his wife to 
cases where the parties are not cohabiting would be wrong in 
principle. However, before turning to those objections of 
principle, we explain the preliminary problem of definition. 

5 . 7  According to the formula in section 2(6) of the 
Matrimonial Causes Act 1973 - 

"A husband and wife shall be treated as living apart 
unless they are living with each other in the same 
household . . . . 

The formula relates to the question whether the parties to a 
marriage have been "separated" for the purpose of 
establishing the facts on which a petition for divorce may 
be based under section 1(2)(d)6 or (e)7 of the Act. Its 
most conspicuous difficulty lies in determining whether and 
when spouses living under the same roof can be said to be 
"living apart" in the sense of living in separate 
households. It seems from the cases that the test is the 
same as for the "factum" of desertion, that is, whether one 
spouse continues to provide any matrimonial services for the 
other, and whether there is any shared domestic life. In 

5. Working Paper on Sexual Offences, paras. 28-43 (and in 
particular para. 37). 

6. *I... the parties to the marriage have lived apart for a 
continuous period of at least two years immediately 
preceding the presentation of the petition and the 
respondent consents to a decree being granted." 

7. 'I.. . the parties to the marriage have lived apart for a 
continuous period of at least five years immediately 
preceding the presentation of the petition." 
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Mouncer v MouncerI8 f o r  example, where t h e  p a r t i e s  s l e p t  i n  
s e p a r a t e  bedrooms, s e x u a l  i n t e r c o u r s e  had ceased and they  
led t h e i r  own l i v e s  t o  a l a r g e  e x t e n t  b u t  shared t h e  rest of 
the house and u s u a l l y  ate t h e i r  meals t o g e t h e r ,  it was held 
t h a t  t h e  p a r t i e s  w e r e  s t i l l  l i v i n g  t o g e t h e r .  On t h e  o t h e r  
hand, where t h e  w i f e  went t o  l i v e  w i t h  a n o t h e r  man and 
subsequent ly  her  husband moved i n t o  t h e i r  house a s  a lodger  
because he was ill and could not  l i v e  on h i s  own, it w a s  
held t h a t  t h e  p a r t i e s  w e r e  not  l i v i n g  t o g e t h e r  i n  t h e  same 
household.  

5.8 B y  c o n t r a s t ,  however,  p h y s i c a l  s e p a r a t i o n ,  t hough  
n e c e s s a r y ,  i s  n o t  s u f f i c i e n t .  T h e r e  mus t  a l s o  b e  a 
r e c o g n i t i o n  by a t  east  one spouse t h a t  t h e  mar r i age  i s  
ended, a l though t h i s  d e c i s i o n  need n o t  be communicated t o  
t h e  o t h e r  spouse.1° Thus, where t h e  p a r t i e s  have been 
l i v i n g  a p a r t  through f o r c e  of c i rcumstances,  bu t  i n t e n d  t o  
s h a r e  a home when c i r c u m s t a n c e s  p e r m i t  them t o  d o  so, 
n e i t h e r  c a n  p e t i t i o n  f o r  d i v o r c e  ( o r  f o r  j u d i c i a l  
s e p a r a t i o n l l )  on t h e  basis of t h e  p e r i o d  of s epa ra t ion .  The 
mental element would i n  p a r t i c u l a r  cause  d i f f i c u l t y  i f  t h e  
problems r e f e r r e d  t o  i n  paragraph 5.7 above w e r e  sought t o  
be avoided by use of a formula such as " l i v i n g  a p a r t  and no t  
under t h e  same roof" .12  As t h e  CLRC po in ted  o u t ,  it could 
be d i f f i c u l t  t o  d e c i d e  whether even p a r t i e s  no t  under t h e  
same roof  w e r e  " l i v i n g  a p a r t "  a t  t h e  t i m e  of t h e  a l l e g e d  
o f f e n c e  i f  t h e r e  h a d  b e e n  s e v e r a l  a t t e m p t s  a t  

8. [1972] 1 WLR 321. See a l s o  Hopes v Hopes [1949] P 2 2 7 .  

9 .  F u l l e r  v F u l l e r  [1973] 1 WLR 730. 

1 0 .  S a n t o s  v Santos [1972] Fam 2 4 7 .  

11. See p a r a .  2.13 above. 

1 2 .  T h i s  was t h e  formula o r i g i n a l l y  recommended i n  South 
A u s t r a l i a :  see Appendix B, pa ra .  1.11 below. 
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reconciliation. l3 The possibilities are demonstrated by 
Piper v Piper,14 where the parties separated and sold the 
matrimonial home, but then the husband began to visit the 
wife frequently at her home, sometimes having intercourse 
with her, and spending weekends, sometimes several nights a 
week, and, on three occasions, a whole week with her. It 
was held that since the husband was not "making his home in 
the wife's flat but spending the middle of the week 
elsewhere for some understandable reason", it could not be 
said that the parties were living together. 

5.9 These difficulties are real enough but not 
insuperable, particularly if the alternative is to leave the 
law in its present unsatisfactory state. When the 
Commission reviewed the CLRC Report as part of its project 
to draft a complete Criminal Code, it concluded that if, as 
the CLRC suggested, it was appropriate to make a distinction 
between cases of marital rape on the basis of cohabitation, 
then the formula in section 2(6) of the 1973 Act provided a 
workable test. 

5.10 The Commission stressed, however, that - 
'I... if we had been charged with formulating the 
policy for reform of the law on this issue, it is 
unlikely that our recommendation would have been the 
same as that of the [CLRC]."16 

13. "It is by no means uncommon for the parties to a fragile 
marriage to separate and come together again in quick 
succession on a number of occasions": Fifteenth Report, 
para. 2.84. 

14. (1978) 8 Fam Law 243. 

15. Law Com No. 177, vol. 2, para. 15.8. The Draft Code 
provides for exclusion of the immunity in certain other 
circumstances as well: see para. 3.5 above. 

16. Law Com. No. 177, vol. 2, para. 15.8, n. 10. 
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That remains our view. I f ,  as  w e  have suggested above, 
women should i n  p r i n c i p l e  be p ro tec t ed  aga ins t  unwanted 
in te rcourse  whether by t h e i r  husband o r  by anyone else, and 
i f  t h e  trauma and offence of such intercourse may be a s  
great  when i n f l i c t e d  by a husband as when i n f l i c t e d  by a 
s t ranger  o r  casual acquaintance, o r  possibly even g rea t e r ,  
then t h e r e  i s  no reason why the  case should be d i f f e r e n t  
according t o  whether t h e  married par tners  a re  o r  are not 
cohabiting. 

5.11 W e  do not th ink  it relevant  o r  f r u i t f u l  t o  speculate  
on whether non-cohabitant rapes a r e  l i k e l y  t o  be worse o r  
more se r ious  cases than  cohabitant rapes .  l7 However, i f  
such a comparison w e r e  t o  be attempted we have d i f f i c u l t y  i n  
accepting it as self-evident  t h a t  t h e  rape of a cohabi tant  
spouse is  of less concern, o r  open t o  less object ion,  than 
other  cases of non-consensual in te rcourse  between spouses. 
TWO considerat ions t h a t  do o r  may apply between cohabi tants  
are,  f i r s t ,  t ha t  p a r t i e s  who are  s t i l l  cohabiting do o r  may 
s t i l l  have r e l a t ions  of t r u s t  and confidence between them, 
which t h e  husband breaks by forcing in te rcourse  on t h e  wife;  
and second, as  w e  pointed out  i n  paragraph 4 . 2 4  above, t h a t  
i f  t h e  w i f e  i s  s t i l l  l i v i n g  i n  t h e  same household as the  
husband she i s  l i k e l y  t o  be less able ,  on a p rac t i ca l  l eve l ,  
t o  escape h i s  a t t e n t i o n s  than i f  she inhabi t s  a separa te  
h o u s e h o l d .  W e  w o u l d  n o t ,  f o r  i n s t a n c e ,  r e g a r d  a s  
s a t i s f a c t o r y  a cr iminal  law t h a t  gave no protect ion t o  a 

1 7 .  Some members of t h e  CLRC, a s  ind ica ted  a t  para.  2 . 8 1  of 
t h e  CLRC’s F i f t e e n t h  Report ,  w e r e  a t t r a c t e d  by t h e  
considerat ion t h a t  it would be s u f f i c i e n t  t o  extend the  
law t o  non-cohabitant rapes only,  because t h a t  would 
“ c o v e r  bad c a s e s  n o t  amounting a t  p r e s e n t  t o  t h e  
of fence ,  for  example, w h e r e  a husband forces  h i s  way 
i n t o  h i s  w i f e ‘ s  res idence a f t e r  they  have ceased t o  
cohabi t  but where she has not y e t  had recourse t o  a 
c o u r t .  
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wife who could only avoid unwanted intercourse by leaving 
her, the matrimonial, home. 

5.12 It may also be of some significance that a solution 
based on "cohabitation" has been adopted in a number of 
other jurisdictions,18 but that in some of those 
jurisdictions the legislation has fairly rapidly been 
followed by a further reform completely abolishing the 
immunity. Thus in New Zealand the Family Proceedings Act 
1980 provided that the immunity should apply unless at the 
time of the rape the husband and wife were "living apart in 
separate residences", but that provision was overtaken by 
section 2 of the Crimes Amendment Act (No. 3) 1985, which 
created a generic offence of sexual violation and completely 
abolished the immunity; and in Victoria the provision in 
section 5 of the Crimes (Sexual Offences) Act 1980 that the 
immunity should not apply when a married person was living 
"separately and apart from his spouse" was overtaken by 
section 10 of the Crimes (Amendment) Act 1985, which 
likewise completely removed the immunity. In Western 
Australia the immunity, having been limited in 1976 to cases 
where the parties were "separated and not residing in the 
same residence", was in effect abolished in 1985. 

5.13 In summary, therefore, we have not been persuaded that 
that there are good grounds for treating non-consensual 
intercourse between cohabiting spouses as sufficiently 
different, as a category of case, to justify its omission 
from the law of rape. There may, however, be arguments, or 
empirical evidence, that we have overlooked in coming to 
that provisional view. We particularly hope that any such 
arguments or evidence will be put before us by consultees , 

18. e.g., Victoria, Western Australia and New Zealand. The 
legislation of these jurisdictions is more fully 
considered in paras. 1.3-1.5, 1.18-1.20 and 5.1-5.2 of 
Appendix B below. 
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so that they can be fully considered before the Commission 
makes its final report. 

C. RAPE ONLY WHEN ACCOMPANIED BY COLLATERAL VIOLENCE OR 
OTHER ABUSE 

5.14 The theory of such a proposal is that non-consensual 
intercourse between man and wife should only fall under the 
law of rape in a "serious" case: for instance, as in the 
formulation currently adopted in South Australia, if the 
intercourse is accompanied or obtained by criminal assault, 
threats , indecency or humiliation. l9 There are obvious 
difficulties in drafting any such provision, and obvious 
objections to criminal responsibility turning on conditions 
that are difficult to agree in detail or to define. Here 
again however the objections to such a proposal seem to us 
to turn not merely on difficulties of definition but are 
based on principle. 

5.15 Rape exists as a separate crime because non-consensual 
intercourse is recognised as, in itself, an objectionable 
act. If there were any doubts that that, rather than any 
element of collateral violence, is the basis of the law, 
such doubts have been now set at rest by the recognition 
that lack of consent, by itself, will found a charge of 
rape.20 That being so, it is difficult to see why the law 
should be different in the case of husband and wife, by 
requiring there something more than non-consensual 
intercourse to found a charge of rape. It is interesting to 
note that the law in South Australia, which is the only 
extant example of which we are aware of such an approach to 
the law of rape, was the product of political compromise and 

19. The South Australian provisions are set out in full in 
para. 1.9 of Appendix B below. 

20. See para. 2.2 above. 
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h a s  been s e v e r e l y  c r i t i c i s e d  by commentators  i n  t h a t  
j u r i sd i c t ion .  21 

5 . 1 6  The s o l u t i o n  a d o p t e d  b y  s u c h  p r o v i s i o n s ,  o f  
recognising t h e  existence of t he  crime of rape i n  t hese  
p a r t i c u l a r  c i r cums tances ,  i s  a l s o  i n  o u r  view p l a i n l y  
i l l o g i c a l .  The b a s i s  of t h a t  crime i s  non-consensual 
i n t e r c o u r s e .  I f  such i n t e r c o u r s e  i s  deemed not  t o  be 
c r i m i n a l  i f  u n a c c o m p a n i e d  b y  v i o l e n c e ,  t h r e a t s  o r  
humiliation, t h e r e  i s  no obvious reason why t h e  intercourse 
should be c r imina l  when those f ac to r s  are present .  

5 . 1 7  We thus see very s t rong  objections t o  any so lu t ion  
t h a t  makes non-consensual  i n t e r c o u r s e  between mar r i ed  
couples  rape  o n l y  when it i s  accompanied by c o l l a t e r a l  
violence or o t h e r  object ionable  fea tures .  W e  w i l l  again 
welcome expressions of any cont ra ry  opinion. 

D. A SEPARATE CRIME OF NON-CONSENSUAL INTERCOURSE W I T H I N  

MARRIAGE 

5.18 Such a so lu t ion  would m e e t  the  f ea r s  t h a t  have been 
expressed t h a t  t o  bring non-consensual in te rcourse  within 
marriage under t h e  crime of "rape" might devalue the  impact 
of  the  l a t t e r  c r i m e ;  o r  a l t e r n a t i v e l y  lead t o  unreasonably 
severe  sentencing of married r a p i s t s .  Since however, as  w e  
explained above,22 w e  doubt whether those f ea r s  a re  w e l l  
founded, w e  do not  accept t h e  need fo r  t h e  c rea t ion  of any 
such crime. There a re ,  add i t iona l ly ,  pos i t i ve  object ions t o  
such a s tep.  

2 1 .  For a f u l l  account, see paras .  1 .11 -1 .17  of Appendix B 

2 2 .  Paras. 4 . 4 3 - 4 . 4 9 .  

below. 
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5.19 To create a separate crime, with a view to lower 
sentencing, would be to underwrite the view that marital 
non-consensual intercourse is, as a category of offence, 
necessarily less serious than the acts at present covered by 
the law of rape. We indicated in paragraphs 4.16-4.25 above 
that we are not aware of any good grounds for that 
assumption. We find convincing in this respect the view of 
the New Zealand Court of Appeal in 11 v g23 that to apply a 
separate regime of sentencing in the case of marital rape 
"would be to deny to a woman in that position the rights 
over her body which are accorded to every other woman 
including the prostitute" and, we would add, to every man, 
married or unmarried. 

5.20 We also have in mind that the creation of a separate 
offence in the case of husband and wife would be tantamount 
to a system of degrees of rape. That possibility was 
considered by the CLRC in relation to a distinction between 
violent and non-violent rape and was rejected by them, the 
Committee saying that, as far as possible, "offences should 
be stated simply, the maximum penalty being set high enough 
to take account of varying circumstances. We consider 
that general view applicable in the particular case of 
marital rape. 

E. RELATED OFFENCES 

5.21 We have referred abovea5 to the offence, under 
section 2 of the Sexual Offences Act 1956, of procuring a 
woman, by threats or intimidation, to have "unlawful sexual 

23. [1987] 2 NZLR 267, 270. The case, and the statutory 
provisions that it applies, are more fully considered in 
paras. 5.3-5.5 of Appendix B below. 

24. Fifteenth Report, para. 2.49. 

25. Para. 2.28. 
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in te rcourse" ,  and t o  the CLRC's proposal f o r  an increase i n  
t h e  maximum penal ty  fo r  t h e  offence.26 I t  would, i n  our  
v i e w ,  be anomalous  t o  a b o l i s h  a man's  immunity from 
conviction f o r  rape committed upon h is  w i f e  without a t  t h e  
same extending t h e  offence under sec t ion  2 of t h e  1956 Act 
t o  non-consensua l  m a r i t a l  i n t e r c o u r s e .  T h i s  a p p l i e s  
s imi l a r ly  t o  t h e  offence, under sect ion 3 of t h a t  Act, of 
procuring a woman t o  have in te rcourse  by " f a l s e  pretences o r  
f a l s e  representat ions"  .27 

26. Para. 2.5. 

27. Para. 2.28 above. 
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PART VI 

SUMMARY: OUR PROVISIONAL PROPOSALS AND OTHER SPECIFIC 
MATTERS ON WHICH COMMENT IS INVITED 

6 . 1  W e  i nv i t e  comment on any of t h e  matters  contained i n ,  
or t h e  i ssues  r a i sed  by, t h i s  working paper. However, it 
w i l l  be convenient i f  w e  here summarise our provis iona l  
proposals and a number of other  s p e c i f i c  matters r a i sed  by 
the paper .  

6 .2  W e  p rov i s iona l ly  propose t h e  a b o l i t i o n  of a man's 
immunity from convict ion f o r  rape committed by him upon h i s  
w i f e .  

(paragraph 5.2)  

6 . 3  W e  fur ther  provis iona l ly  propose (consequent ia l ly)  t he  
ex tens ion  t o  m a r i t a l  sexual  i n t e rcour se  of t h e  of fences  
under sec t ions  2 and 3 of t h e  Sexual Offences Act 1956.  

(paragraph 5.21) 

6 . 4  W e  i nv i t e  comment on the  provis ional  proposal set out 
i n  t h e  previous paragraphs,  and a l s o  upon the  fol lowing 
poss ib le  a l t e rna t ive  approaches t o  reform of the  law i n  t h i s  
area - 
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(a) The abolition of the immunity only where the 
married couple are not cohabiting.1 

(paragraphs 5.5-5.13) 

(b) The introduction of a new offence, consisting in a 
man's having sexual intercourse with his wife 
without her consent (the mental element to be as 
in rape). 

(paragraphs 5.18-5.20) 

(c) The abolition of the immunity where the 
non-consensual sexual intercourse is accompanied 
by violence or other abuse. 

(paragraphs 5.14-5.17) 

6.5 We also invite comment on the following subsidiary 
issues, which would arise if the immunity were to be 
abolished - 

(a) whether it should be made explicit that the wife 
is a compellable witness for the prosecution in a 
marital rape case; 

(paragraph 4.70) 

(b) whether in a marital rape case the husband's 
anonymity should be protected. 

(paragraph 4.60) 

1. Or in the other limited circumstances listed in the 
Draft Criminal Code: see para. 3.5 above. 
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No. 891325 
THE CENTRAL CRIMINAL COURT 

Old Bailey, 
LONDON,E.C.4. 

Wednesday, 14th March, 1990. 

Before: 
THE HONOURABLE MR JUSTICE AULD 

R E G I N A  
V. 

BRENTON HENRY 

M R  M. FORTUNE appeared on behalf of the prosecution. 
M R  C. CAMPBELL appeared on behalf of the defendant. 

Transcript of the shorthand notes of Newgate Reporters Ltd., 
(Official Shorthand Writers to the Court) 
Old Bailey, London, EC4. 

JUDGE'S RULING ON INDICTMENT 
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Wednesday, 14th March, 1990. 

R U L I N G  

[For ease of reference, the paragraphs have been numbered.] 

1. M R  JUSTICE AULD: But for the fact that the defendant 
and the alleged victim in this case were married at the 
material time, the offence charged here would be rape. It 
would probably be the only offence charged. Instead, the 
defendant faces charges of indecent assault, affray, and 
false imprisonment, all arising out of the same incident. 

2 .  The prosecution case is that the defendant forced his 
way into his wife’s house and there forced her to have 
sexual intercourse per vaginam with him. It is not alleged 
that he did, or attempted, any other sexual acts, or that he 
used violence other than, when they were sitting together on 
a mattress on the floor, pulling her down on the mattress 
and lying on her and penetrating her for a few seconds. As 
soon as she told him that she would allege rape, on her 
account, he withdrew from inside her and got off. It is not 
alleged that she struggled, or screamed, or physically 
resisted him; only that she made plain to him that she did 
not want to have sexual intercourse with him. 

3 .  The prosecution case is that she submitted out of fear 
for her own safety, having regard to the violence that he 
had allegedly subjected her to in the past, and to her 
anxiety not to upset her two young children who were nearby, 
and that the defendant, when he did what he did, knew that 
she did not consent to it. 

4 .  In ordinary circumstances, if a jury were satisfied so 
that it were sure of that version it could convict the 
defendant of rape. However, as I have indicated, these two 
people were married at the material time, and it appears to 
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be se t t l ed  law t h a t  a man cannot be g u i l t y  of rape upon h i s  
w i f e .  I say  t h a t  it appears t o  be s e t t l e d  law because t h e  
cour t s  have always proceeded upon t h a t  bas i s  i n  r e l i ance  
upon a passage i n  Hale's P leas  of the  Crown, f i r s t  published 
i n  1736.  However, it has been suggested, a t  l e a s t  by one 
commentator, Richard Brooks, i n  an a r t i c l e  e n t i t l e d  "Marital  
C o n s e n t  i n  R a p e "  i n  [ 1 9 8 9 ]  C r i m  L R  8 7 7 ,  t h a t  t h a t  
proposit ion,  though taken f o r  granted by t h e  cour t s  over t he  
centur ies ,  has no d i r e c t  j u d i c i a l  au tho r i ty ,  save f o r  a 
dec i s ion  a t  f i r s t  i n s t ance ,  t h a t  of Lynskey J ,  i n  v 
M i l l e r ,  [1954] 2 QB 282 ,  t o  which I s h a l l  r e f e r  again.  

5 .  The r a t i o n a l e  for  t h a t  r u l e ,  which has been applied 
f o r  several  cen tur ies ,  i s  t h a t  there  i s  implied from the  
married s t a t e  a consent by both pa r t i e s  t o  what, fo r  want of 
a be t t e r  word, I sha l l  c a l l  "ordinary" sexual intercourse.  
That consent continues t o  be implied u n t i l  it i s  revoked o r  
p u t  a s i d e  b y  c e r t a i n  l e g a l  a c t s  which i n t r u d e  on o r  
i n t e r f e r e  wi th  t h e  married s t a t e .  These include: a decree 
n i s i  of d i v o r c e ;  a d e c r e e  of  j u d i c i a l  s e p a r a t i o n ;  a 
separation o rde r  incorporating a non-cohabitation provision; 
p o s s i b l y  a s e p a r a t i o n  a g r e e m e n t ;  t h e  g r a n t i n g  of  an  
injunct ion,  ex-parte or  in te r -par tes ,  t o  r e s t r a i n  a husband 
from molest ing h i s  wife;  and an undertaking given by a 
husband who knew of the  g ran t ing  of such an in junc t ion .  
Authority f o r  t h a t  catalogue i s  t o  be found i n  paragraph 
2 0 . 3 4 4  i n  t h e  c u r r e n t  e d i t i o n  o f  A r c h b o l d  a n d  t h e  
au tho r i t i e s  c i t e d  i n  t h a t  paragraph. 

6 .  The law, a s  it s tands  a t  t h e  moment, s tops  the re .  
Whether it should do so,  i n  t h e  conditions of today, i s  no 
doubt a mat ter  f o r  ser ious debate  by those responsible  fo r  
making o r  changing t h e  law. The law, as  it now i s ,  does not 
e n t i t l e  a wi fe  t o  withdraw he r  consent wh i l s t  t he  marriage 
subs i s t s  and before  any of t h e  l ega l  in t rus ions  o r  processes 
which I have j u s t  mentioned have occurred. Thus, there  ' i s  
au thor i ty  i n  t h e  case of E v S tee l e  [1977] 6 5  C r  App R 2 2 ,  a 
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case in the Court of Appeal, that the issue of proceedings 
by a wife as a preliminary to applying for an ex-parte 
injunction to restrain the husband from molesting her does 
not amount to a withdrawal of that consent. Nor does the 
issue and service by a wife of proceedings for divorce, as 
was the case here. Authority for that is to be found in the 
case of v Miller, to which I have already referred. 

I. In an attempt to overcome what many today regard as an 
unsatisfactory and unjust rule of the law, the prosecution 
have charged this defendant, first, with indecently 
assaulting his wife. The matter was opened to the jury, and 
it seemed to me that the case proceeded upon the basis, that 
the indecent assault complained of was the act of sexual 
intercourse itself, the very act that, but for the marriage 
of the parties, would have constituted the alleged rape. 
However, for reasons which became apparent as the 
authorities were considered during the submissions to me at 
the close of the prosecution case, counsel for the 
prosecution felt obliged to submit that the indecent assault 
complained of consisted of the act or acts of the defendant 
preliminary to the act of intercourse. 

8 .  As I understand it, if Count 1, the charge of indecent 
assault, were left to the jury, the prosecution would not 
seek a verdict on the charges of affray or of false 
imprisonment. But if Count 1 were withdrawn from the jury 
the prosecution would seek a verdict on one or other of 
those two counts. 

9 .  The first question for decision by me is whether, in 
the circumstances in which a charge of rape by a man of his 
wife would be bad by reason of her consent to sexual 
intercourse implied by law, a charge of indecent assault 
based on the same facts might be made out. Putting aside 
for the moment such authority as there may be on the point, 
it seems to me that if a wife is deemed in law to consent to 

100 



sexua l  i n t e r c o u r s e  when, i n  t r u t h ,  she is  unwi l l i ng  and when 
her husband f o r c e s  her  t o  submit  t o  it, he cannot  be g u i l t y  
o f  indecent a s s a u l t  any more t h a n  of rape.  I f  t h e  law deems 
h e r  t o  consent  t o  t h e  a c t  which c o n s t i t u t e s  t h e  invasion of 
h e r  body i n  t h e  course of s e x u a l  i n t e r c o u r s e ,  t h e n  i n  l o g i c  
it should deem h e r  consent t o  t h a t  self-same a c t ,  whether it 
is  c h a r a c t e r i s e d  a s  rape o r  i ndecen t  a s s a u l t .  

10 .  There i s  a u t h o r i t a t i v e  suppor t  f o r  t h a t  view i n  a 
commentary by P r o f e s s o r  J o h n  Smith on t h e  c a s e  of  E v 
C a s w e l l  [1984] C r i m  LR 111, which involved q u i t e  d i f f e r e n t  
facts ,  and i n  t h e  premise upon which t h e  Court  of Appeal 
(Criminal D i v i s i o n )  proceeded i n  t h e  subsequent case of E v 
Kowalski [1988] C r  App R 339, t o  which I s h a l l  r e f e r .  

11. I n  v C a s w e l l ,  w h i c h  c o n c e r n e d  s o - c a l l e d  
p r e l i m i n a r i e s ,  e x t r e m e  a n d  d e g r a d i n g  o n e s ,  t o  s e x u a l  
i n t e r c o u r s e ,  it was he ld  by t h e  A s s i s t a n t  Recorder t h a t  
t h e y ,  a s  w e l l  as t h e  a c t  o f  s e x u a l  i n t e r c o u r s e  which 
followed, f e l l  w i t h i n  t h e  husband's immunity. I say  nothing 
a b o u t  t h e  v a l i d i t y  of t h a t  r u l i n g ,  g iven  t h e  subsequent  
d e c i s i o n  of t h e  Court of Appeal (Criminal D iv i s ion )  i n  t h e  
case of v Kowalski. 

1 2 .  However, Professor  Smith,  i n  h i s  v a l u a b l e  commentary 
o n  t h e  case,  w r o t e  t hese  words: 

"The immunity of a husband from c r i m i n a l  l i a b i l i t y  f o r  
rape of  h i s  wife  must ex tend  t o  t h e  a c t s  which he does 
p r i o r  t o  t h e  a c t  of s e x u a l  i n t e r c o u r s e ,  so f a r  a s  
l i a b i l i t y  t o  c o n v i c t i o n  o f  a s e x u a l  o f f e n c e  i s  
concerned. I t  would make nonsense of t h e  immunity i f  
t h e  husband could be conv ic t ed  of a t tempted rape.  The 
a c t s  c o n s t i t u t i n g  t h e  a t t empt  would i n e v i t a b l y  amount 
t o  i n d e c e n t  a s s a u l t s  and it would be wrong t o  a l low 
t h e  immunity from c o n v i c t i o n  f o r  r a p e  o r  a t tempted 
rape ( w h i l e  t h e  law con t inues  t o  r ecogn i se  it) t o  be 
evaded by desc r ib ing  t h o s e  acts a s  indecen t  a s s a u l t s .  
I n  so f a r  a s  t h e  ac t s  a r e  p r e l i m i n a r y  t o  n a t u r a l  
sexual  i n t e r c o u r s e ,  t h e  p o s i t i o n  s e e m s  t o  be e n t i r e l y  
c l e a r .  'I 
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1 3 .  In E v Kowalski, the court was concerned with a charge 
of indecent assault by a husband on his wife based upon an 
act of fellatio, which the husband, as a preliminary to 
sexual intercourse, forced his wife to undergo at knife 
point. It is implicit in the judgment of the Court of 
Appeal (Criminal Division), which was delivered by Ian 
Kennedy J, that the Court accepted that an act of ordinary 
intercourse, that is to say per vaginam, if not rape because 
the parties were married at the time, is equally not an 
indecent assault. 

14. However, it is also clear from the case of 
- R v Kowalski (and this was the issue in that case) that 
there may be sexual acts, whether preliminary o r  not to 
ordinary intercourse, to which a wife is not deemed by her 
married state to consent. The fellatio in that case was 
clearly an act which, whatever may have happened in the past 
between husband and wife, was not an act to which she was 
deemed to continue to consent once she had withdrawn her 
consent to "ordinary" sexual intercourse. 

15. No such conduct of that description is to be found in 
this case. The defendant forced his company upon the 
complainant, on her account, and made plain, despite her 
obvious unwillingness, that he wanted to have sexual 
intercourse with her. But the first and immediate 
preliminary act of a sexual nature alleged is of him pulling 
her down on the mattress on which they were both sitting 
together, and climbing on to her. That act or those acts 
were so proximate to and part of the preparation for the act 
of sexual intercourse itself that, in my view, no jury could 
reasonably consider them in a different way from that act. 
They are not in the category of the quite distinct act of 
fellatio which was considered in the case of E v Kowalski. 

16. I am, therefore, of the view that whether the conduct 
relied upon here is the act of intercourse itself or the 
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defendan t ' s  conduct  p re l imina ry  t o  it, t h e r e  i s  no evidence 
t o  go before  t h e  ju ry  on a charge of i ndecen t  a s s a u l t  i n  
Count 1 of t h e  indictment.  I should add t h a t  a charge of 
indecent  a s s a u l t  based on t h e  p r e l i m i n a r i e s  on ly ,  i n  a c a s e  
s u c h  a s  t h i s ,  wou ld  b e  h i g h l y  a r t i f i c i a l  a n d  n o t  a 
worthwhile p roxy  f o r  a p rosecu t ion  f o r  rape.  

1 7 .  I f  t h e  a l l e g e d  conduct is  no t  capable  of  amounting t o  
r a p e  o r  t o  i n d e c e n t  a s s a u l t ,  may it amount t o  common 
a s s a u l t ?  I a s s u m e ,  w i t h o u t  d e c i d i n g ,  t h a t  s u c h  a n  
a l t e r n a t i v e  v e r d i c t  would be possible on an indictment  f o r  
indecent  a s s a u l t .  I put  it i n  t h a t  d i f f i d e n t  way because i n  
paragraph 20.385 of t h e  c u r r e n t  e d i t i o n  of Archbold some 
doub t  i s  i n d i c a t e d  about i t;  and, by s e c t i o n  39 of t h e  
Criminal J u s t i c e  A c t  1988, common a s s a u l t  i s  now a summary 
o f f e n c e ,  t h o u g h ,  by s e c t i o n  4 0 ,  it may b e  t r i a b l e  on  
indictment i f  a count f o r  it i s  charged w i t h  o t h e r  counts  
founded on t h e  same o r  a s  p a r t  of a series of o f f ences .  

18 .  In  v M i l l e r ,  t o  which I have r e f e r r e d ,  Lynskey J, i n  
a t r i a l  of cha rges  of r ape  and a s s a u l t  occasioning a c t u a l  
b o d i l y  harm of  a wife  by h e r  husband, withdrew t h e  charge of 
r a p e  from t h e  j u r y  a t  t h e  c l o s e  of t h e  p rosecu t ion  case ,  bu t  
l e f t  t o  them t h e  charge of a s s a u l t  occasioning a c t u a l  bod i ly  
harm. I t  w a s  a l l e g e d  i n  t h a t  case t h a t  t h e  husband had 
th rown  h i s  w i f e  down t h r e e  t i m e s  b e f o r e  h a v i n g  s e x u a l  
i n t e r c o u r s e  w i t h  h e r  and t h a t ,  a f t e rwards ,  though she had no 
p h y s i c a l  i n j u r i e s ,  she was i n  a n  h y s t e r i c a l  and nervous 
s t a t e .  The j u d g e ' s  r eason ing  f o r  l e a v i n g  t h e  charge of 
a s s a u l t  occas ion ing  a c t u a l  b o d i l y  harm with t h e  j u r y  was a s  
fo l lows  : 

'I... a l t h o u g h  t h e  husband has a r i g h t  t o  m a r i t a l  
i n t e r c o u r s e  and t h e  w i f e  cannot r e f u s e  h e r  consent ,  
and a l t h o u g h  i f  he does have i n t e r c o u r s e  a g a i n s t  h e r  
ac tua l  w i l l ,  it is  n o t  r ape ,  neve r the l e s s  he i s  no t  
e n t i t l e d  t o  use f o r c e  o r  v io l ence  i n  t h e  e x e r c i s e  of 
t h a t  r i g h t  and i f  he does so  he may make himself  
l i a b l e  t o  t h e  c r imina l  law, not  f o r  t h e  offence of 
rape,  b u t  f o r  whatever o t h e r  offence t h e  f a c t s  of t h a t  
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particular case warrant. If he should wound her he 
might be charged with wounding or causing actual 
bodily harm, or he may be liable to be convicted of 
common assault. The result is that in the present 
case I am satisfied that the second count is a valid 
one and must be left to the jury for their decision." 

19. With that general approach, I respectfully agree, but 
the problem lies in drawing the line between the act of 
forced intercourse to which the wife is deemed to consent 
and some assault over and above that to which she is not 
deemed to consent. That line cannot be identified by saying 
that only force in excess of that necessary to achieve the 
act of intercourse is chargeable as an assault. That is 
because the degree of force used and the injuries inflicted 
are in the main likely to depend upon the degree of 
resistance put up by the wife. However, there is a line to 
be drawn, however low in the scale of force used by the 
husband for the purpose, because of her deemed consent to 
her will being overborne. 

20. The dilemma for the courts is well described by 
Professor Smith in another passage from his commentary in 
the case of E v Caswell. I read what he says. 

"The ruling that the husband might be convicted of a 
common assault is supported by a dictum in Miller 
where the defendant was convicted of an assault 
occasioning actual bodily harm but it emphasises the 
inconsistency of the present law. Assault depends on 
lack of consent, so the law recognises that the wife 
did not consent for the purposes of the common assault 
charge but holds that she has consented irrevocably 
the same act as far as the charge of indecent assault 
is concerned. 

In another commentary by the same learned academic, this 
time on the case of E v Sharples, which is reported in 
[1990] Crim LR 198, he expresses the same dilemma, though in 
somewhat different terms. There, he says: 

"An order not to use violence might however be 
distinguishable because the law distinguishes, albeit 
illogically, between the intercourse and the force 
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used to procure it. A husband is not entitled to use 
violence against his wife - if he does, he commits an 
assault, even if this is done in order to enable him 
to have lawful sexual intercourse with his wife to 
which the law deems him to be entitled." 

Richard Brooks in his article in the Criminal Law Review in 
1989, to which I have referred, puts the dilemma for the 
courts in more forceful language. He says, at page 883:  

"'The law implies consent to what took place so far as 
intercourse is concerned (but only to that extent)', 
says Lynskey J. Thus he accepts that a husband is not 
entitled to use force or violence in the exercise of 
his 'right' but seeks to make a ludicrous distinction 
between the act of sexual intercourse itself (where 
consent is implied) and the physical force used to 
achieve it (where consent is denied). 'I 

The learned author goes on to suggest that the dilemma is to 
be found in the assumption of the rule, for which, he says, 
there is no respectable direct authority, that a man cannot 
rape his wife. 

21. I note that in the case of v Miller there was much 
more force used than in the present case, and an allegation 
of actual bodily harm. There is no evidence of any physical 
injury in this case and, whilst I do not discount the 
possibility of psychological damage, no injury is alleged. 

22. In my view, the acts in this case relied upon by the 
prosecution, namely, that the defendant pulled his wife down 
from a sitting position on the mattress and then lay on her 
to commit the act of sexual intercourse, are not 
distinguishable from the act of sexual intercourse itself, 
to which the law deems, contrary to the facts, that the wife 
has consented. In my view, the case falls well within the 
line of deemed consent. Accordingly, there is no case that 
can go to the jury on the alternative possibility of common 
assault. 
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23. I make the same comment here that I made about 
indecent assault, and it is one which counsel for the 
prosecution has also recognised in his submissions to me. A 
charge of common assault simply does not reflect the reality 
of the prosecution case. It is poor proxy for a charge of 
rape. 

2 4 .  That point is also made forcefully by Richard Brooks 
in the article to which I have referred, in a passage which, 
in my view, is well worth citing. He says this, at 
page 884: 

"Notwithstanding the undesirability of the law being 
based upon a fiction and the tangled web this 
inevitably creates , can the husband's immunity be 
justified on policy considerations? Is the 
alternative remedy of an assault charge an adequate 
one? The answer must be that it is not. If it is as 
between husband and wife, then why not between 
cohabitees or, for that matter, between any couple who 
have had previous consensual sexual relations? The 
fact is that rape is a far more serious matter than 
assault and to limit the position to a conviction and 
sentence for the latter offence when the reality is 
that the former offence has been committed leaves the 
criminal law dealing wholly inadequately with what has 
occurred. The Court of Appeal has stated that rape is 
an offence requiring an immediate custodial sentence, 
save in the most exceptional circumstances. In those 
cases where there have been convictions against 
husbands for rape (as having come within the 
fortuitous 'exception' rules) the sentencing has 
reflected that marital rapes, even if sometimes 
towards the lesser end of the sentencing scale, are 
still offences calling for custodial sentences." 

25. Similar comments apply to the charges contained in 
Counts 2 and 3 of the indictment. As to the affray charge 
in Count 2, not only is it not an appropriate charge for the 
facts of this case, but it is not maintainable in law on the 
evidence relied upon by the prosecution. 

26. Section 3(1) of the Public Order Act, 1986, provides 
that a person is guilty of affray if he uses or threatens 
unlawful violence towards another,and his conduct is such as 

106 



would cause a person of reasonable firmness present at the 
scene to fear for his personal safety. An affray may be 
committed in a private place, such as a bedroom, as alleged 
here, and when no person of reasonable firmness is actually 
or likely to be present in the bedroom - and none was here, 
save for the children. But the prosecution still have to 
prove first that there was unlawful violence and second that 
the notional third person present in the bedroom, seeing 
what was happening, would fear for his own personal safety. 

27. Here, the prosecution cannot show, for the reasons 
that I have given, that such force as the defendant used for 
the purpose of achieving sexual intercourse with his wife 
was unlawful. I note in that context that Ian Kennedy J, in 
the case of 3 v Kowalski, at page 341, observed, when 
dealing with the deemed lack of consent, that it could also 
be argued that the exception could be founded on the use of 
the word "unlawful" in the definition of the offence to 
qualify the words "sexual intercourse". 

28. As to the second point, what was taking place on the 
mattress was clearly not something which would have caused a 
notional third person present in the room to fear for his 
own safety. In my view, there is no evidence to go to the 
jury on the charge of affray in Count 2 .  

29. As to the charge of,false imprisonment in Count 3 ,  the 
false imprisonment alleged is the restraint by the defendant 
of his wife for a short period when he lay on her on the 
mattress and was penetrating her. False imprisonment 
consists of the unlawful or intentional or reckless 
restraint of a victim's freedom of movement from a 
particular place. . If the act of sexual intercourse which 
was in progress was not unlawful by reason of the fiction of 
the law, then the restraint involved cannot be separated 
from that act to constitute some separate unlawful act. In 
my view, the charge is unfounded on the facts relied upon by 
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the prosecution. It is, in any event, wholly inappropriate 
to the true complaint in this prosecution. My judgment is 
that there is no evidence to go to the jury on this charge 
either. 

3 0 .  It follows that there is no evidence to go to the jury 
on the indictment. 

31. If a charge of rape, or of indecent assault or of 
common assault is not maintainable, as I have found, it is 
highly artificial to seek to overcome what may be a serious 
deficiency in the law by charging offences of affray or 
false imprisonment in a case such as this. The remedy is to 
change the law, not to strain it. 

3 2 .  I note that a way forward is indicated in Clause 87 of 
the Law Commission's Draft Criminal Code which, read with 
Clause 8 9 ,  would make it rape for a husband to have sexual 
intercourse with his wife without her consent and to do so 
knowingly in a number of circumstances, as at present, but 
also "if they are not living with each other in the same 
household". No doubt that circumstance, too, may be an 
imperfect or inappropriate line to draw, but some might 
regard it as a step in the right direction and one which 
might avoid some of the difficulties and artificialities 
with which the courts have to deal in cases such as this. 

3 3 .  That concludes my ruling. 
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APPENDIX E 

THE LAW OF EIARITAL RAPE IN OTHER JURISDICTIONS 

1. Australia 

1.1 Criminal law in Australia is principally a state 
matter. Such federal legislation as relates to criminal 
offences, the Crimes Act 1914, does not contain provisions 
relating to sexual offences. 

1.2 The marital rape exemption has been removed completely 
in five states - namely, Victoria, New South Wales, Western 
Australia, Queensland and Tasmania.l In South Australia 
there has been a partial removal. These jurisdictions will 
be dealt with separately. 

(a) Victoria 

1.3 In 1979 the Victorian Attorney-General announced his 
intention to review the sexual offences contained in the 

1. The National Conference on Rape Law Reform, held in 
1980 in Hobart, Tasmania, passed several resolutions 
which influenced law reform in a number of Australian 
jurisdictions. The following resolution was passed at 
the final plenary session: 

" 2 .  This Conference agrees that any immunity which 
currently protects men against prosecution for rape 
within marriage should be abolished, noting that: 

(a) husbands have for many years been liable to be 
convicted of indecent assault if they in fact 
rape their wives and this has not led to any 
'undermining of family life', 

(b) the abolition of immunity for husbands would 
emphasise the community's condemnation of 
sexual violence within the family . 'I 
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Crimes Act 1958.2 Changes in the law of marital rape 
occurred in the context of this review, which altered the 
existing law as to sexual offences generally. In 1980 the 
Crimes (Sexual Offences) Act established a system of 
gradation of sexual offences.3 Section 46(4) of the Act 
created the crime of rape with aggravating circumstances.4 
The Act also extended the definition of rape to include 
penetration by the penis of the anus or mouth of another 
person, and penetration by either a male or a female person 
of an object (other than a part of the body) of the vagina 
or anus of another person, whether male or female. 

1.4 The marital rape exemption was removed in two stages. 
The first was part of the general reform referred to in the 
previous paragraph. Section 5 of the Crimes (Sexual 
Offences) Act 1980, which amended section 62(2) of the 
Crimes Act 1958, provided that 

"Where a married person is living separately and apart 
from his spouse the existence of the marriage shall 
not constitute, or raise any presumption of , consent 
by one to an act of sexual penetration with the other 
or to an indecent assault (with or without aggravating 
circumstances) by the other. 'I5 

2 .  

3. 

4. 

5. 

McNiff , "Reform of Sexual Offences in Victoria: The 
Time to Abandon the Victorian Perspective?", E19801 4 
Crim LJ 328, at p. 328. 

The scheme was less detailed than the one in New South 
Wales: see paras. 1.6-1.8 below. 

In s. 2A of the Crimes Act 1958. 

This section was described as not being "free from 
interpretative problems", especially in relation to the 
meaning of "living separately and apart"; see Corns, 
"Liability of Husbands for Rape-in-Marriage - The 
Victorian Position", (1983) 7 Crim LJ 102, at p. 112. 
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1 . 5  In 1985 t h e  immunity w a s  completely removed by t h e  
C r i m e s  (Amendment) Act.  S e c t i o n  10 s u b s t i t u t e d  a new 
s e c t i o n  62 (2 )  i n t o  t h e  p r i n c i p a l  A c t  ( t h e  C r i m e s  A c t  1958);  
t h e  subsect ion provides  t h a t  

"The e x i s t e n c e  of a mar r i age  does n o t  c o n s t i t u t e ,  o r  
r a i s e  any  presumption o f ,  consent by a person t o  an 
a c t  of s e x u a l  p e n e t r a t i o n  wi th  another  person o r  t o  an 
i n d e c e n t  a s s a u l t  ( w i t h  o r  w i t h o u t  a g g r a v a t i n g  
circumstances)  by a n o t h e r  person. I' 

(b) New South W a l e s  

1 . 6  There have been e x t e n s i v e  changes i n  t h e  l a w  of r ape  
i n  New South Wales, which w e r e  brought i n t o  e f f e c t  by t h e  
C r i m e s  (Sexual Assau l t )  Amendment A c t  1981. The offence of 
r a p e  was r e p l a c e d  by t h r e e  c a t e g o r i e s  of s exua l  a s s a u l t ,  
d e t e r m i n e d  b y  t h e  d e g r e e  o f  v i o l e n c e  u s e d  - n a m e l y ,  
( a )  i n f l i c t i n g  g r i evous  b o d i l y  harm w i t h  i n t e n t  t o  have 
s e x u a l  i n t e r c o u r s e ;  ( b )  i n f l i c t i n g  a c t u a l  b o d i l y  harm etc,  
w i t h  i n t e n t  t o  have sexua l  i n t e r c ~ u r s e ; ~  and  ( c )  s e x u a l  
i n t e r c o u r s e  w i t h o u t  consen t .  The d e f i n i t i o n  of s e x u a l  
i n t e r c o u r s e  w a s  a l s o  cons ide rab ly  widened. 

6 .  Category 1: C r i m e s  A c t  1900, s.  61B. 

7. Category 2: C r i m e s  A c t  1900, s.  61C.  

8 .  Category 3: C r i m e s  A c t  1900, s .  6 1 D .  

9 .  C r i m e s  A c t  1 9 0 0 ,  s. 6 1 A ( 1 )  provides:  

' I . .  . ' s e x u a l  i n t e r c o u r s e '  means: ( a )  s exua l  connect ion 
occasioned by  t h e  p e n e t r a t i o n  of t h e  vag ina  of any 
person, o r  anus of any person,  by ( i)  any p a r t  of t h e  
body of a n o t h e r  person, o r  (ii) an o b j e c t  manipulated 
by a n o t h e r  person, e x c e p t  where t h e  p e n e t r a t i o n  i s  
c a r r i e d  o u t  f o r  p rope r  medical purposes;  ( b )  s exua l  
connection occasioned by t h e  i n t r o d u c t i o n  of any p a r t  
of t h e  p e n i s  of a pe r son  i n t o  t h e  mouth of another  
person; ( c )  cunn i l ingus ;  o r  ( d )  t h e  c o n t i n u a t i o n  of 
sexual i n t e r c o u r s e  a s  d e f i n e d  i n  paragraph ( a ) ,  ( b )  o r  
( C )  ." 
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1.1 The 1981 Act also abolished the marital rape 
exemption. It introduced section 61A(4) into the Crimes Act 
1900, which subsection provides that - 

"The fact that a person is married to a person - 
(a) upon whom an offence'under section 61B, 61C or 61D 

is alleged to have been committed shall be no bar 
to the firstmentioned person being convicted of 
the offence; or 

(b) upon whom an offence under any of those sections 
is alleged to have been attempted shall be no bar 
to the firstmentioned person being convicted of 
the attempt. 

It is noteworthy that the legislation was also intended to 
"serve an educative function in further changing community 
attitudes to sexual assault". lo 

1.8 This legislation has been criticised on the ground 
that apparently trivial acts between husband and wife could 
give rise to a prosecution for rape: for example, because 
of the extended definition of sexual intercourse, a 
husband may be guilty of rape if he inserts a finger into 
his wife's vagina when she is asleep.12 

(c) South Australia 

(i) The law 

1.9 The marital rape immunity was partially removed by the 

10. 

11. 

12. 

Mr Wran, Premier of New South Wales, moving for a 
second reading of the Crimes (Sexual Assault) Amendment 
Bill, NSW Hansard, Legislative Assembly, March 18, 
1981, p. 4758. 

See n. 9, para. 1.6 of this Appendix, above. 

Cunliffe, "Consent and Sexual Offences Law Reform in 
New South Wales", (1984) 8 Criminal Law Journal 271, at 
p. 292. 
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Criminal Law Consol idat ion A c t  1 9 7 6 .  Sec t ion  12 of t h i s  A c t  

amended s e c t i o n  73 of t h e  " p r i n c i p a l  A c t " ,  t h e  Criminal Law 
Consol idat ion A c t ,  1935-1976. Sec t ion  73 (5 )  provides  t h a t  - 

"Notwi ths t and ing  t h e  f o r e g o i n g  p r o v i s i o n s  of  t h i s  
s e c t i o n ,  a person s h a l l  no t  be conv ic t ed  of rape o r  
indecent a s s a u l t  upon h i s  spouser o r  a n  at tempt  t o  
commit, o r  a s s a u l t  w i t h  i n t e n t  t o  commit, r a p e  o r  
i n d e c e n t  a s s a u l t  upon  h i s  s p o u s e  ( e x c e p t  a s  a n  
accessory)  unless  t h e  a l l e g e d  o f fence  c o n s i s t e d  o f ,  
was p r e c e d e d  o r  accompanied by, o r  w a s  a s s o c i a t e d  
with - 

( a )  a s s a u l t  o c c a s i o n i n g  a c t u a l  b o d i l y  harm, o r  
t h r e a t  of such a n  a s s a u l t ,  upon t h e  spouse; 

(b)  a n  a c t  of g r o s s  indecency, o r  t h r e a t  of such 

( c )  a n  a c t  c a l c u l a t e d  s e r i o u s l y  and s u b s t a n t i a l l y  
t o  humil ia te  t h e  spouser o r  t h r e a t  of such an 
act;  

a n  act ,  a g a i n s t  t h e  spouse; 

o r  

(d)  t h r e a t  of t h e  commission of a c r i m i n a l  a c t  
a g a i n s t  any pe r son .  I t  

1 . 1 0  Sexual i n t e r c o u r s e  i s  d e f i n e d  t o  inc lude  any a c t i v i t y ,  
whether  of a h e t e r o s e x u a l  o r  a homosexual n a t u r e ,  which 
c o n s i s t s  of o r  includes ( i )  p e n e t r a t i o n  of t h e  vagina o r  
anus  by any p a r t  of t h e  body of another  person o r  by an 
object, (ii) f e l l a t i o  o r  (iii) ~ u n n i 1 i n g u s . l ~  This  has had 
t h e  e f f e c t ,  i n  r e l a t i o n  t o  m a r i t a l  rape,  t h a t ,  f o r  example, 
buggery of a w i f e  i s  c r i m i n a l  o n l y  i f  t h e  acts f a l l  w i th in  
o n e  of t he  above ca t egor i e s  of s e c t i o n  7 3 ( 5 ) .  

1.11 In 1975 t h e  Government of  South A u s t r a l i a  asked t h e  
Pena l  Methods Reform Committee ( t h e  Mi tche l l  Committee) t o  
r e p o r t  on t h e  l a w  r e l a t i n g  t o  r a p e  a n d  o t h e r  s e x u a l  

13 .  Criminal  Law C o n s o l i d a t i o n  A c t  1935-1975, s .  5,  as 
amended by t h e  1976  A c t .  s .  3. 
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offences. l4 The Committee recommended that a husband should 
only be indicted for rape where the two parties are living 
apart and not under the same roof. l5 The report, which was 
produced in March 1976, stated that it was "anachronistic" 
in modern times to suggest that a wife must submit to 
intercourse at her husband's will irrespective of her own 

wishes.l6 "Nevertheless", it went on to say, - 

"it is only in exceptional circumstances that the 
criminal law should invade the bedroom. To allow a 
prosecution for rape by a husband upon his wife with 
whom he is cohabiting might put a dangerous weapon 
into the hands of the vindictive wife and an 
a d d i t i o n a l  s t r a i n  u p o n  t h e  m a t r i m o n i a l  
relationship. 

1.12 The Committee's recommendation was rejected by the 
Government, and in October 1976 legislation was introduced 
in the House of Assembly to abolish the husband's immunity 
from prosecution.l* The original proposal was that no 

14. 

15. 

16. 

17. 

18. 

Criminal Law and Penal Methods Reform Committee of 
South Australia, Special Report - Rape and Other Sexual 
Offences (1976). 

Ibid., para. 6.2.1, p. 15. 

Ibid., para. 6.2, p. 14. 
Ibid. This analysis was criticised by Australian 
commentators. For instance, "one wonders how they 
reconcile this justification with laws proscribing 
incest, homosexuality or even simple assault": 
O'Connor, "Rape Law Reform - The Australian Experience, 
Part I", (1977) 1 Crim LJ 305, at p. 314; "[tlhe strain 
upon a marriage of the existence of a 'rule' that a man 
may make use of his wife for sexual purposes at any 
time, despite her own feelings in the matter, was not 
alluded to": Scutt, "Consent in Rape: The problem of 
the Marriage Contract", (1977) 3 Monash LR 255. 

Rape Law Reform, 1980, ed. Scutt, Australian Institute 
of Criminology, Canberra, ACT, at p. 80. This is a 
collection of conference papers from the National 
Conference on Rape Law Reform which took place in May 
1980 in Hobart: see above, n. 1 to this Appendix. 
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person should - 
(I... by reason only of the fact that he is married to 
some other person, be presumed to have consented to 
sexual intercourse with or to indecent assault by that 
other person. 

1.13 The decision to introduce this legislation was taken 
on the basis of political principles which promote "equal 
rights and equal opportunity in life for men and women, [and 
also] the right of every person to self-determination, 
responsibility for and control over their personal lives". 2o 
The Office of the Attorney-General also viewed its reform 
proposals "as playing a crucial role in community education , 
or in modern parlance 'public consciousness raising'".21 

1.14 The Opposition in the House of Assembly objected that 
the legislation would have no practical effect - 

"it will not save one marriage relationship; it will 
not save one woman from repeated attempts and repeated 
subjection to these forcible efforts at sexual 
intercourse ... Changing the criminal law will not 
help in the bedroom, and it will not help within the 
marriage in this case."22 

1.15 When the Bill went to the Legislative Council in 
November 1976, an amendment was proposed by the Opposition 

19. Ibid., at p. 44. 
20. Ibid., at p. 192. 
21. Ibid., at p. 193. 
22. Sallmann and Chappell, Rape Reform in South Australia: 

A Study of the Background to the Reforms of 1975 and 
1976 and of their Subsequent Impact, Adelaide Law 
Review Research PaDer No 3. Adelaide Law Review 
Association, University of Adelaide, 1982, at p. 28, 
quoting Dr Tonkin for the Opposition. See 1916-71 
Parliamentary Debates (SA) Vol 2, 1829 (19th October 
1976). 
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which provided that a husband was not to be indictable for 
rape (except as an accessory), unless the alleged offence 
involved an assault or the threat of an assault occasioning 
actual bodily harm, the threat of a criminal act against a 
child or a relative of the wife, or oral or anal 
intercourse. 2 3  This amendment was carried in the 
Legislative Council. However, when the bill was returned to 
the House of Assembly it was rejected in its amended form. 
The deadlock created by the rejection was resolved by a 
conference of managers from the House of Assembly and the 
Legislative Council. This conference, held on 2 9  November , 
drafted the rape-in-marriage clause in the form it appears 
in section 7 3 ( 5 )  of the Criminal Law Consolidation Act 
1935-76.  2 4  

(iil Criticisms of the law 

1.16  We are not aware of any cases under section 7 3 ( 5 )  in 
the law reports, and our enquiries suggest that it has not 
given rise to any difficulties in practice. The new 
provisions have , however, been severely criticised in 
Australia, not only because of the vagueness with which they 
are expressed but also on grounds of principle. In 
particular, it has been argued that (i) if non-consensual 
intercourse is objectionable it should be punished whether 
or not it is accompanied by violence: and (ii) the 
possibility, under section 7 3  ( 5 )  (c) of non-consensual 
intercourse being rape if it is associated with humiliating 
acts is otiose and indeed insulting, on the ground that the 
requirement of humiliation is "fulfilled by the very act of 
non-consensual intercourse". 2 5  Reference is made by 

2 3 .  Sallmann and Chappell ( 1 9 8 2 ) ,  pp. 2 9 - 3 0 .  

24 .  Sallmann and Chappell ( 1 9 8 2 ) ,  pp. 3 0 - 3 1 .  

25 .  Scutt, ( 1 9 7 7 )  3 Monash LR, at pp. 2 7 9 - 8 0 .  
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commentators to g v FraserIZ6 a New South Wales decision - 

"[today there is] a greater appreciation of . . . the 
cruel invasion of human privacy, which is involved in 
the rape of a woman. The recognition of a woman's 
right to sexual freedom and sexual equality ... has 
brought even stronger revulsion against the 
humiliating denial of that freedom and equality which 
is involved in rape. "27 

1.17 A past Commissioner of the Law Reform Commission of 
Victoria, Professor Sallmann, concluded a paper given to the 
National Conference on Rape Law Reform in Hobart in May 
198OZ8 with the suggestion that - 

"it is far simpler to remove the immunity altogether 
than attempt to partially remove it by hedging the 
main provision about with various qualifications and 
conditions such as in South Australia . . .  This 
legislation should be scrutinised extremely carefully 
to avoid making the same mistakes."29 

26. [1975] 2 NSWLR 521. This case, before Wootten J, 
concerned an application for compensation for 
psychological injury, under s.  437 of the Crimes Act 
1900, by a victim of rape where the accused had pleaded 
guilty. Wootten J made the remarks cited in the text 
in the course of determining how to set the level of 
compensation. 

It may be of interest that the learned judge also 
said - 

"The community it seems to me, is coming to have 
some appreciation of the terrible psychological 
wound involved when male violence and aggression 
forces a woman's participation in an act which, 
when voluntarily and lovingly undertaken, can be 
one of the most transcending of human experiences": 
[1975] 2 NSWLR 521, 525. 

27. Ibid., at pp. 524-25. 
28. The paper is in Rape Law Reform (above, n. 18 to this 

Appendix), at p. 84. 

29. Ibid., at p. 84. 
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(d) Western Australia 

1.18 Before 1976 there was complete statutory immunity from 
prosecution for marital rape. In that year the Western 
Australia Criminal Code, section 325, which laid down the 
statutory definition of rape, was amended to limit the scope 
of the marital rape immunity. Section 2 of the Criminal 
Code Amendment Act (No.3) 1976 removed the immunity in the 
case where the husband was separated from the wife and the 
parties were "not residing in the same residence". 

1.19 The law on sexual offences was radically altered by 
the Acts Amendment (Sexual Assaults) Act 1985. This 
introduced into the Criminal Code provisions creating two 
tiers of assault: (i) sexual penetration without consent30 
and (ii) sexual penetration without consent in circumstances 
of aggra~ation.~~ The new offences do not refer to any 
relationship between the parties; and the 1985 Act, section 
10, repealed section 325 of the Code, which contained a 
partial immunity from prosecution for husbands. 

1.20 Section 3241 of the Criminal Code provides that the 
accused's spouse is a competent and compellable witness in a 
trial for a sexual offence. 

30. s .  324D of the Criminal Code of 1913. Sexual 
penetration is defined broadly in s .  324F as 
penetration of vagina or anus of any person with any 
part of the body of another person or an object 
manipulated by another person, fellatio or cunnilingus. 

31. s .  3243. Aggravating circumstances are defined in s .  
324H as instances where (i) the offender does bodily 
harm to the victim; (ii)the offender is armed or 
pretends to be; (iii) the offender does an act "which 
is likely seriously and substantially to degrade or 
humiliate the victim"; (iv) the offender acts with 
another person or persons; or (v) the victim is aged 16 
or less, or 60 or more. 
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(e) Queensland 

1.21 The Criminal Code, Evidence Act and Other Acts 
Amendment Act 1989, section 31, abolished the marital 
immunity. Previously, marriage was a complete bar to 
prosecution. 

1.22 The offence of rape is now defined in section 347 of 
the Criminal Code as follows - 

"Any person who has carnal knowledge of a female 
without her consent or with her consent if it is 
obtained by force, or by means of threats or 
intimidation of any kind, or by fear of bodily harm, 
or by means of false and fraudulent representations as 
to the nature of the act, or, in the case of a married 
woman, by personating her husband, is guilty of a 
crime, which is called rape." 

(f) Tasmania 

1.23 Before the enactment of section 18 of the Criminal 
Code Amendment Act (Sexual Offences) Act 1987, which 
abolished the husband's immunity, marriage was a total bar 
to prosecution. 

1.24 Since the marital exemption was in statutory form, 
there did not develop, as in England and Wales, a body of 
law which created exceptions to the general principle. In 
1983, in Bellchambers v. The Queen32 two judges in the 
Tasmanian Court of Criminal Appeal, Everett and Neasey JJ, 
"described the common law immunity from prosecution for 
husbands as a "generally discredited and obsolete principle 
of the common law".33 The then provisions in Tasmania were 

32. 7 Crim LJ 291. 

33. Trial transcript pp. 5-6; see (1983) 7 Crim LJ 291, at 
p .  292. 
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described as expressing the "worst of both worlds", 34 
because, as Everett and Neasey JJ said in their joint 
judgment , 

* I . .  . the existing law of Tasmania can be seen as an 
unacceptable statutory expression of an archaic , 
unjust and discriminatory rule, which is not only 
subject to the criticism levelled against the basis of 
the common law principle itself but also lacks the 
ameliorative effect of the common law qualification 
that the wife's implied consent may be revoked. 1135 

1.25 A Report by the Tasmanian Law Reform Commission in 
198236 recommended that the marital rape immunity should be 
abolished. 37 This conclusion was supported by six arguments 
in paragraph 14 of the Report. A summary of these arguments 
is as follows. First, "the immunity of husbands is archaic, 
unjust and unequal in the treatment of the sexes."38 
Second, the immunity creates anomalies which make the law 
appear "ridiculous". 39 Third, the Law Reform Commission 
contended, domestic violence should be officially 
discouraged: the law should condemn and not condone domestic 
sexual violence.40 Fourth, the "fear of unfounded and 
malicious prosecutions is not a valid and sufficient reason 
to retain the immunity, for the criminal law has sufficient 

34. 

35. 

36. 

3 7 .  

38. 

39. 

40. 

Commentary on the case in (1983) 7 Crim LJ 291, at p. 
292. 

Trial transcript, p .  5; see (1983) 7 Crim LJ 291, at p. 
292. 

Tasmanian L a w  Reform Commission, Report and 
Recommendations on Rape and Sexual Offences, Report No. 
31, 1982. 

Para. 17, Recommendation 1. 

Para. 14(a). 

Para. 14(b). 

Para. 14(c). 
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safeguards ... I' . 41 Fifth, arguments over difficulty of 
proof are not sufficiently persuasive since similar 
objections apply to other areas of the criminal law.42 
Finally, "fears that family life may be undermined and 
prospects of reconciliation diminished by abolition of the 
immunity ignore the effect of subjecting an unwilling wife 
to sexual intercourse. 1143 

1.26 The Report went on to reject "compromise solutions" 
which allow prosecution where the couple are living apart or 
where one has filed for a divorce: "such solutions are 
complicated and confusing or create definitional 
problems."44 Furthermore, the Report pointed out, it is not 
always economically possible for wives to find other 
accommodation, and yet if this is the case they are "denied 
the protection of the law".45 The Commission concluded that 
compromise solutions were 

"objectionable in principle. They fail to acknowledge 
that married women should be autonomous individuals 
with rights equal to other citizens. Im46 

1.27 The marital immunity was removed by section 18 of the 
Criminal Code Amendment (Sexual Offences) Act 1987: now 
section 185 of the Criminal Code47 provides that - 

41. 

42. 

43. 

44. 

45. 

46. 

47. 

Para. 14(d). 

Para. 14(e). 

Para. 14(f). 

Para. 15. The Report refers specifically to the South 
Australian provisions as an example of the difficulties 
encountered by adopting compromise solutions. 

Para. 15. 

Para. 15. 

Contained in the Criminal Code Act 1924. 
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"Any person who has sexual i n t e r c o u r s e  with another  
p e r s o n  wi thout  t h a t  person ' s  consent  i s  g u i l t y  of 
[ r a p e ]  ... .I' 

2.  Canada 

2 . 1  Formerly, s e c t i o n  143 of t h e  Canadian Criminal Code 
provided t h a t  - 

"A male  p e r s o n  commits  r a p e  when he h a s  s e x u a l  
i n t e r c o u r s e  wi th  a female person n o t  h i s  wife ,  

( a )  without h e r  consent ,  o r  

( b )  with her  consent  i f  t h e  consent  

(i) is  e x t o r t e d  by t h r e a t s  o r  f e a r  of bodi ly  harm, 

(ii) i s  obta ined  by personat ing her  husband, o r  

(iii) i s  o b t a . i n e d  b y  f a l s e  a n d  f r a u d u l e n t  
r e p r e s e n t a t i o n s  as t o  t h e  na ture  and q u a l i t y  
of t h e  ac t .  'I 

2 . 2  I n  1978 the  Law Reform Commission of Canada i n  Working 
Paper 2 2 ,  "Sexual Offences" ,  recommended ( a t  p.  1 7 )  t h a t  t h e  
spousa l  immunity i n  s e c t i o n  143 s h o u l d  b e  a b o l i s h e d  i n  
r e l a t i o n  t o  s p o u s e s  who w e r e  n o t  c o h a b i t i n g ;  b u t  t h e  
Commission d id  not ach ieve  consensus over  cohabi t ing married 
couples.  However, a s  " t h e  g r e a t  major i ty  of those consul ted  
... on t h i s  quest ion favoured t o t a l  a b o l i t i o n  of t h e  spousal  
immunity, 48 cons ider ing  t h a t  it r e f l e c t e d  "an out look  no 
l o n g e r  i n  v o g u e "  , 4 9  t h e  C o m m i s s i o n ' s  f i n a l  r e p o r t  
recommended t h a t  t h e  spousa l  immunity should be completely 
abol ished , observing - 

4 8 .  Law Reform Commission of Canada, Report N o .  1 0 ,  Sexual 
Offences (1978), p. 1 6 .  

4 9 .  Ibid. 
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" D i f f i c u l t i e s  o f  p r o o f  d o  n o t  a p , p e a r  t o  b e  
i n s u r m o u n t a b l e  a n d  t h e  d a n g e r  o f  g r o u n d l e s s  
a c c u s a t i o n s  made f r o m  m o t i v e s  o f  r e v e n g e  o r  a s  
p r e l i m i n a r i e s  t o  d i v o r c e  o r  s e p a r a t i o n  proceedings may 
be counter-balanced by str icter e x e r c i s e  of d i s c r e t i o n  
i n  a s s e s s i n g  t h e  a p p r o p r i a t e n e s s  of p r o s e c u t i o n s .  
Furthermore,  a s  e x p e r i e n c e  has amply demonstrated , 
g r o u n d l e s s  o r  i l l - f o u n d e d  p r o s e c u t i o n s  have l i t t l e  
chance o f  p a s s i n g  t h r o u g h  t h e  f i l t e r i n g  p r o c e s s e s  
i m p l i c i t  i n  our l e g a l  system and present-day c r imina l  
procedure.  " 

2.3 The immunity was a b o l i s h e d  i n  1982 by t h e  Criminal Law 
Amendment A c t  (S.C. 1980-81-82, c .  125) .  The A c t  r ep laced  
t h e  crimes of  r a p e ,  a t tempted r ape ,  s exua l  i n t e r c o u r s e  wi th  
t h e  f e e b l e  minded ,  i n d e c e n t  a s s a u l t  on  a f e m a l e ,  a n d  
indecent  a s s a u l t  on a male w i t h  t h r e e  new o f fences .  They 
w e r e :  ( i )  ( s i m p l e )  s exua l  a s sau l t ;50  (ii) sexua l  a s s a u l t  
where the  de fendan t  i n  committing t h e  a s s a u l t  c a r r i e s ,  u ses  
o r  th rea t ens  t o  use  a weapon; t h r e a t e n s  t o  cause  bod i ly  harm 
t o  a person o t h e r  than t h e  complainant;  causes  bod i ly  harm 
t o  t h e  complainant;  o r  i s  a p a r t y  t o  t h e  o f f e n c e  with any 
o t h e r  person;S1 and (iii) aggravated sexua l  a s s a u l t  where 
t h e  d e f e n d a n t  i n  commi t t ing  t h e  a s s a u l t  wounds, maims, 
d i s f i g u r e s ,  o r  endangers t h e  l i f e  of  , t h e  complainant.  52 
Sec t ion  278 of  t h e  Criminal Code provides  t h a t  a person may 
b e  charged w i t h  any of t h e s e  o f f ences  i n  r e s p e c t  of h i s  o r  
h e r  spouse "whether o r  n o t  t h e  spouses w e r e  l i v i n g  t o g e t h e r  
a t  the  t i m e  t h e  a c t i v i t y  t h a t  forms t h e  sub jec t -ma t t e r  of 
t h e  charge occur red .  'I 

2 . 4  An e s s e n t i a l  element of  t h e s e  o f f ences ,  a s s a u l t ,  i s  
de f ined  i n  t h e  Code;53 b u t  t h e r e  i s  no s t a t u t o r y  d e f i n i t i o n  

50. Canadian Criminal Code, s .  271 .  

51. Ibid., s .  2 7 2 .  ,> 

52. Ibid., s .  273. 

53.  Ibid., s.  2 6 5 ( 1 ) .  
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of t h e  term "sexual" .  This  has t o  be a s c e r t a i n e d  from t h e  
common l a w :  i n  "gene ra l  terms a sexual  a s s a u l t  is  an a s s a u l t  
under s e c t i o n  265(1) committed i n  c i rcumstances of a s exua l  
n a t u r e  s u c h  a s  t o  v i o l a t e  t h e  s e x u a l  i n t e g r i t y  o f  t h e  
vict im.  19 5 4  

2.5 The Canadian l e g i s l a t i o n  makes no d i s t i n c t i o n  between 
p e n e t r a t i o n  and o t h e r  s e x u a l  a c t s .  I n  Working Paper N o .  2 2 ,  
t h e  C a n a d i a n  Law C o m m i s s i o n  s t a t e d  t h a t  o n e  o f  i t s  
o b j e c t i v e s  was " t o  d i rec t  a t t e n t i o n  away from r a p e  as a 
sexual  o f f e n c e  and towards t h e  r i g h t  of  every person t o  be 
f r e e  from physical  a s s a u l t . " 5 5  The Commission i n  i ts  f i n a l  
r e p o r t  s t a t e d  t h a t  " t o  r e t a i n  p e n e t r a t i o n  a s  a d i s t i n c t  
element o f  one of t h e  o f f ences  would be t o  emphasise t h e  
sexual  c h a r a c t e r  of t h e  proscr ibed behaviour r a t h e r  t h a n  t o  
stress t h e  a spec t  of  v i o l e n c e  o r  t h r e a t e n e d  v i o l e n c e .  
The Commission a l s o  observed t h a t  "because t h e  va lue  t o  be 
p r o t e c t e d  i s  t h e  i n t e g r i t y  of t h e  person,  t h e  l a w  should 
admit no except ion on t h e  m e r e  p r e t e x t  t h a t  an o f f i c i a l  a c t  
has sanc t ioned  a l e g a l  r e l a t i o n s h i p  between two persons."57 

2 . 6  S i n c e  these  o f f e n c e s  cover a w i d e  range of a c t s ,  it is  
l e f t  t o  t h e  c o u r t s  t o  decide t h e  r e l a t i v e  se r iousness  of 
p a r t i c u l a r  c a s e s .  I n  3 v G l e a ~ o n ~ ~  t h e  d e f e n d a n t  was 
conv ic t ed  of s e x u a l l y  a s s a u l t i n g  h i s  w i fe ,  having fo rced  
sexual  i n t e r c o u r s e  upon h e r .  A t  t h e  t i m e  t h e  couple  w e r e  
s t i l l  l i v i n g  i n  t h e  same house b u t ,  h a v i n g  p r e v i o u s l y  

54. W a t t  and Fue r s t ,  Tremeear 's  Criminal Code 1990 ,  p .  4 2 1 .  

55. Law Reform Commission of Canada, Working Paper N o .  2 2 ,  

56. Law Reform Commission of Canada, Report N o .  1 0 ,  Sexual 

Sexua l  Offences (1978) ,  p. 2 1 .  

Offences (1978) ,  p .  1 4 .  

57. Ibid., p. 1 6 .  

58. 1987 1 YR 106 .  
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decided to separate, in separate rooms. Stuart TCJ rejected 
the proposition that it was less serious to assault a friend 
or spouse than to sexually assault a stranger. He said - 

“Whereas each case must turn on special facts, the 
aggravating circumstance of the sexual assault against 
a person sharing the same home would generally, as it 
does in this case, involve a breach of trust. Someone 
who shares the same home has won the victim’s trust 
and is given ready access to the privacy and 
protection of the victim’s home. In this case, the 
offender abused his special status and breached the 
trust and confidence arising from his cohabitation and 
relationship with the victim. ‘I59 

3 - Republic of Ireland 
3.1 In 1988, the Law Reform Commission of Ireland 
published a Report on the law of rape, in which it expressed 
doubts about whether the marital rape exemption existed in 
Irish law.60 The Irish courts have never had occasion to 
consider the issue. There may also be constitutional 
grounds for supposing that the marital rape exemption had 
not survived in Irish law since the enactment of the Irish 
Constitution in 1937.61 The conclusion reached in the 1987 
Consultation Paper was that if the marital rape exemption 
did exist in Irish law, it was “confined to circumstances 
where the spouses are cohabiting and there are no separation 
proceedings in being, or even, perhaps, in contemplation. “62 
The Commission’s final, 1988 report recommended that the 
exemption be abolished insofar as it still existed. 

59. 1987 1 YR 110, para. 14. 

60. Law Reform Commission of Ireland, Rape and Allied 
Offences, LRC 24-1988, para. 18, pp. 9-10. 

61. Law Reform Commission of Ireland, Consultation Paper on 

62. W. 
the Law of Rape (1987), p. 12. 
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3.2 The Criminal Law (Rape) (Amendment) Bill 1988, a Bill 
on the general law of rape containing a clause abolishing 
the marital rape exemption, was passed by the Seanad Eireann 
on 8 March 1989 and was making progress through the Dail 
until the last general election was held. The Bill has not 
yet been reintroduced into the Dail. Clause 4 of the Bill, 
as passed by the Senate, provides - 

"(1) Any rule of law by virtue of which a husband 
cannot be guilty of the rape of his wife is 
hereby abolished. 

"(2) Criminal proceedings against a man in respect of 
the rape of his wife shall not be instituted 
except by or with the consent of the Director of 
Public Prosecutions." 

4 .  Israel 

4.1 In 1980, the Israeli Supreme Court held in Cohen v 
State of Israel63 that a husband may be convicted for raping 
his wife, and that English common law in that regard, in so 
far as it treated the marriage relationship as conferring on 
the husband a right to impose his sexual will on his wife, 
was inapplicable to residents of the Jewish faith in 
I~rae1.6~ Bechor J, who gave the judgment of the court, 
viewed the doctrine of "submission" as sufficient "to 
outrage human conscience and reason in an enlightened 
country in our times.1165 

63. (1981) (111) 35 PD 281. A report of this case has 

6 4 .  Cited in "A Wife's Right to Say No", (1981) 55 ALJ 59, 

proved to be unavailable in this country. 

at p. 60. 

65. Ibid. 
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5 .  New Zealand 

5 .1  The C r i m e s  Act 1961 ,  s ec t ion  128(3) ,  a s  amended by t h e  
Family Proceedings Act 1980 , provided t h a t  an immunity 
should apply unless  a t  t h e  t i m e  of t he  rape t h e  husband and 
w i f e  were " l i v i n g  apart  i n  separa te  res idences" .  However, a 
1983 report ,  commissioned by the  New Zealand Minister f o r  
Jus t ice ,  concluded t h a t  t h e r e  w e r e  "no r e a l  arguments of 
log ic  or  p r i n c i p l e  t o  j u s t i f y  the  present  immunity"; and 
t h a t  t h e r e  w e r e ,  c o n v e r s e l y ,  " p o s i t i v e  arguments  f o r  
abolishing it". 66 

5 . 2  The main  p o i n t s  c o n s i d e r e d  i n  t h e  r e p o r t  can  be  
summarised a s  follows - 

( a )  Whatever the h i s t o r i c a l  bas i s  f o r  t h e  immunity, 
"it is  obviously untenable i n  the  present  day. I t  is 
unreasonable and con t r a ry  t o  common sense t o  i n f e r  
t ha t  a wife ,  by marrying her  husband, intends t o  make 
h e r s e l f  a v a i l a b l e  t o  h im f o r  t h e  p u r p o s e  o f  
in te rcourse  whenever he wishes. 

( b )  Arguments based on notions about t h e  sanc t i t y  of 
marriage and the  pr ivacy of the marriage bedroom a r e  
fundamentally flawed. The law a l r e a d y  invades t h e  
b e d r o o m ,  f o r  e x a m p l e  i n  c a s e s  o f  b u g g e r y .  
F u r t h e r m o r e ,  a h u s b a n d  who h a s  n o n - c o n s e n s u a l  
in te rcourse  with h i s  wi fe  can be charged with a s sau l t .  
I t  is  " t h e r e f o r e  u n r e a l i s t i c  t o  a rgue  t h a t  a law 
p r o h i b i t i n g  r a p e  i n  m a r r i a g e  w i l l  d e s t r o y  t h e  

66. Warren Young, Rape Study,  A Discussion of Law and 
Pract ice  (1983) ,  p. 1 2 1 .  

67. Ibid., p.  119 .  
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institution of marriage, when the law already 
proscribes such behaviour. 

(c) “The experience of overseas jurisdictions which do 
not have the marital rape exemption also indicates 
that the fear of fabricated charges or indiscriminate 
prosecution by wives is without foundation. “tig 

(d) Arguments over difficulty of proof apply equally 
to other areas of the law. There is “value in 
providing a symbolic expression of society’s 
disapproval, and the law should not turn a blind eye 
to injurious acts merely because they are difficult to 
prove. 0’70 

(e) There is little evidence to support the view that 
the harm from marital rape is necessarily less severe 
than that caused to other victims. Seven victims of 
marital rape were interviewed at length in this study. 
Although all had been living in violent relationships 
for a long period of time, ”they nonetheless reported 
experiencing real and severe physical and mental 
anguish, including feelings of terror, helplessness, 
shame and degradation. 

( f) “The present position gives the impression of 
failing to protect the personal integrity of the wife, 
or to treat her on an equal footing with other women. 

68. Ibid., p. 120. 
6 9 .  Ibid. 
70. Ibid. 
71. Ibid., p. 121. 
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I t  poss ib ly  perpetuates the  view t h a t  t h e  w i f e  should 
be dependent upon and submissive t o  her  husband. "72 

5 .3  New Zealand completely abol i shed  t h e  m a r i t a l  rape  
immunity by sec t ion  2 of t h e  C r i m e s  Amendment A c t  (No. 3)  
1985, and c rea t ed  a generic offence of sexual v io la t ion ,  one 
species of which was the  offence of rape. The C r i m e s  A c t  

1961,  sec t ion  128(4) ,  a s  amended by the  1985 A c t ,  sec t ion  2 ,  
now provides - 

"A person may be convic ted  of sexual  v i o l a t i o n  i n  
respect of a sexual connection with another  person 
notwithstanding t h a t  t hose  persons w e r e  married t o  
each o t h e r  a t  the t i m e  of t h e  sexual connection." 

5 .4  A s  t o  sentence,  t he  C r i m e s  A c t  1 9 6 1 ,  s ec t ion  128B(2), 
as amended by t h e  1985 A c t  s ec t ion  2 ,  provides - 

"Every one who is  convicted of sexual v io l a t ion  s h a l l  
be sentenced t o  imprisonment unless,  having regard t o  
the p a r t i c u l a r  circumstances of t he  offence o r  of t h e  
o f f e n d e r ,  i n c l u d i n g  t h e  n a t u r e  of t h e  c o n d u c t  
cons t i t u t ing  the offence,  t he  Court i s  of t he  opinion 
tha t  t h e  offender should not be so sentenced." 

5 .5  In E v g73 t he  Court of Appeal considered whether t h e  
c o u r t  should apply a separa te  regime of sentencing i n  cases  
where the p a r t i e s  a re  married. I t  concluded t h a t  it should 
no t .  Delivering the  judgment of t h e  Court, Casey J s t a t ed  - 

" W e  a r e  f i rmly  of t h e  view t h a t  i n  cases  of t h i s  
nature no separate  regime of sentencing i s  ca l l ed  f o r  
simply because the  p a r t i e s  a r e  married o r  have been i n  
a cont inuing sexual r e l a t ionsh ip .  To do so would deny 
t o  a woman i n  t h a t  pos i t i on  the  r i g h t s  over her body 
which a r e  accorded t o  every other  woman including the  
p r o s t i t u t e  ... . Parliament has made no d i s t inc t ion  
in  the  pena l t i e s  between spousal and o the r  kinds of 
r a p e ,  a n d  t h e  s e n s e  o f  o u t r a g e  a n d  v i o l a t i o n  

7 2 .  Ibid. 
73. [1987] 2 NZLR 268. 
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experienced by a woman in that position can be equally 
as severe. 19 7 4 

He continued - 
"Factors relevant to a penalty may lie in the degree 
and duration of the distress experienced by some 
women, who may be able to cope better with the 
consequences of an attack by a man with whom they have 
grown accustomed to having sexual intercourse. ... An 
offender's perception of his culpability may be 
genuinely influenced by cultural or ethnic attitudes 
to marital rights and obligations, or there may have 
been a continuing history of some degree of 
non-consensual intercourse previously tolerated by his 
wife or partner. Such considerations must vary 
greatly with circumstances and personality and cannot 
be evaluated to factors of general application. Nor 
can the Court overlook the need to impose a penalty 
which will be an adequate deterrent to the offender 
and others, and which will reflect society's 
denunciation of this conduct. I' 75 

6. Scotland 

6.1 Rape in Scots law is the carnal knowledge of a woman's 
person, forcibly and against her will.76 A recent decision 
of the High Court of Justiciary has made it clear that a 
husband is not immune from prosecution on a charge of rape 
of his wife, and that in such a case "the only question is 
whether or not as a matter of fact the wife consented to the 
acts complained of."77 Previously, the law had been 
generally understood to be represented by Baron Hume' s 

74. [1987] 2 NZLR 270, line 44. 

75. [1987] 2 NZLR 270, line 53. 

76. Baron Hume, Commentaries on the Law of Scotland 
Respecting Crimes, 4th ed. (1844), i, 301; 
Stallard v HM Advocate 1989 SCCR 248, 251; 1989 SLT 
469, 471. 

77. Stallard v HM Advocate 1989 SCCR 248, 254; 1989 SLT 
469, 473. 
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“unequivocal statementqt78 indicating that a husband could be 
guilty of aiding and abetting the rape of his wife by 
another man but not be guilty as a principal - 

“This is true without exception even of the husband of 
the woman; who, though he cannot himself commit a rape 
on his own wife, who has surrendered her person to him 
in that sort, may however be accessory to that crime . . . committed on her by another. 

6.2 The law was initially extended by two decisions by 
trial judges in cases where the husband was tried for the 
rape of the wife at a time when the parties were not living 
together. In HM Advocate v DuffyE0 the trial judge declined 
to affirm that a husband in no circumstances could be guilty 
of the rape upon his wife. In HM Advocate v Paxton8l the 
trial judge expressed the view that marriage implied the 
“surrender” of the wife‘s person to her husband and that 
surrender was recalled where she had withdrawn herself from 
her husband‘s society. 

6.3 In Stallard v HM Advocate, however, the High Court 
held that the fiction of implied consent by a wife to 
intercourse with her husband as a normal incident of 
marriage had “no useful purpose to serve today in the law of 
rape in Scotland“.82 The Court pointed out that rape had 
“always been essentially a crime of violence and indeed no 

78. 

79. 

80. 

81. 

82. 

Ibid., at pp. 251 and 471, per Lord Justice-General 
Ems 1 ie . 
In the fourth edition of Hume on Crimes, edited by 
Bell, this statement appears on p. 306 of volume i 
where the subject in hand is art and part guilt (i.e. 
aiding and abetting) of abduction and rape. 

1982 SCCR 182; 1983 SLT 7 .  

1984 JC 105; 1984 SCCR 311; 1985 SLT 96. 

Stallard v HM Advocate 1989 SCCR 248, 254; 1989 SLT 
469, 473, per Lord Justice-General Emslie. 
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more than an aggravated assault". 83 The Court considered 
that if Hume meant that a wife expressly or impliedly 
consented to sexual intercourse with her husband as a normal 
incident of marriage, this provided no justification for his 
statement, as rape was no more than an aggravated assault 
and, even in Hume's time, a husband who assaulted his wife 
enjoyed no immunity. If , alternatively, the court 
continued, Hume meant that by marriage a wife consented to 
intercourse against her will and obtained by force, it was 
doubtful whether that had ever been contemplated by the 
common law which was derived from the canon law. But 
whatever Hume had meant, any justification for his statement 
of the law must now be taken to have disappeared altogether 
given the change in status of women -84  

"[tlhere is no doubt that a wife does not consent to 
assault upon her person and there is no plausible 
justification for saying today that she nevertheless 
is to be taken to consent to intercourse by 
assault. 0385 

6.4 The Court in Stallard saw no merit in various "public 
policy" arguments advanced by counsel for retaining the 
immunity. In the view of the Court, Hume's original 
justification for the immunity was not based at all upon 

83.  Ibid., at pp. 2 5 3 ,  4 7 3 .  

84.  1 9 8 9  SCCR 2 4 8 ,  2 5 4 ;  198,9 SLT 4 6 9 ,  4 7 3  (per Lord 
Justice-General Emslie) - 
"A husband and wife are now for all practical purposes 
equal partners in marriage and both husband and wife 
are tutors and curators of their children. A wife is 
not obliged to obey her husband in all things nor to 
suffer excessive sexual demands on the part of her 
husband. She may rely on such demands as evidence of 
unreasonable behaviour for the purposes of divorce. A 
live system of law will always have regard to changing 
circumstances to test the justification for any 
exception to the application of a general rule." 

85.  Ibid. 
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such public policy considerations. N o r  would the 
investigation of an allegation of rape by a husband upon his 
wife in the matrimonial home have any more undesirable 
consequences than the investigation of an indecent assault. 
Additionally, the court considered that 

"If a wife does change her mind after complaining of 
rape to the criminal authorities, there is little 
doubt that a rosecution of her husband would not be 
insisted in. ''A 

6.5 The result of Stallard appears to be that in Scotland, 
where a wife alleges rape against her husband, "the only 
question is whether o r  not as matter of fact the wife 
consented to the acts complained of".87 The court accepted 
that proof of rape in marriage would in many situations be 
difficult, but observed that that was no reason for saying 
that a charge against a man of raping his wife while the 
parties were still cohabiting was not relevant for tria1.B8 

7 .  United States of America 

Provisions for sexual offences in the Model Penal Code 

7.1 The laws in the various jurisdictions in the United 
States are best described by reference to Article 213.1( 1) 
of the American Law Institute's Model Penal Code (the 

86. 1989 SCCR 248, 255; 1989 SLT 469, 474 (per Lord 

87. 1989 SCCR 248, 254; 1989 SLT 469, 473 (per Lord 
Justice-General Emslie) . 

88. 1989 SCCR 248, 255; 1989 SLT 469, 474 (per Lord 
Justice-General Emslie). In Duffy, Paxton (para. 6.2 
above) and Stallard (para. 6.3 above) the accused were 
acquitted by the jury. 

Justice-General Emslie) . 
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ioMPC") .89 This d e f i n e s  t h e  proposed cr ime of rape  a s  
follows - 

"A male who has sexual intercourse with a female not 
h i s  w i f e g o  is  g u i l t y  of rape i f :  

( a )  he compels her  t o  submit by force o r  by t h r e a t  
of imminent dea th ,  s e r i o u s  b o d i l y  i n j u r y ,  
extreme pa in  o r  kidnapping, t o  be i n f l i c t e d  on 
anyone; o r  

( b )  he has s u b s t a n t i a l l y  impaired her  power t o  
a p p r a i s e  o r  c o n t r o l  h e r  c o n d u c t  b y  
a d m i n i s t e r i n g  o r  e m p l o y i n g  w i t h o u t  h e r  
knowledge drugs, i n tox ican t s  o r  o the r  means 
for  t h e  purpose of preventing res i s tance ;  o r  

(c)  the  female is unconscious; o r  

( d )  the  female i s  less than 10 years old.  

"Rape i s  a fe lony of the second degree unless (i) i n  
t h e  course thereof  the  ac tor  i n f l i c t s  se r ious  bodi ly  
i n j u r y  upon anyone, o r  (ii) t h e  v ic t im was not  a 
vo lun ta ry  s o c i a l  companion of  t h e  a c t o r  upon t h e  
occasion of t h e  crime and had not previously permitted 
him sexual l i b e r t i e s ,  i n  which cases  the  offense i s  a 
fe lony  of t he  f i r s t  degree." 

A r t i c l e  213.0 d e f i n e s  sexua l  i n t e r c o u r s e  a s  i n c l u d i n g  
" i n t e r c o u r s e  per. os  o r  pe r  anum, wi th  some p e n e t r a t i o n  
however s l i g h t ;  emission is  not required.  It 

7.2 Rape can thus be a felony of e i t h e r  t he  f i r s t  o r  t he  
second degree.  The a c t o r  commits rape i n  the  second degree 
only i f  (i) there  is  no ser ious bodi ly  in ju ry  (ii) the  
v ic t im has  been h i s  vo luntary  s o c i a l  companion and has 
previously permitted him "sexual l i b e r t i e s " ;  i n  o ther  cases ,  

89. American Law I n s t i t u t e ,  Model Penal  Code, O f f i c i a l  
Draf t  (1985 e d . ) .  The Commentary i s  drawn from the  
1980 version. The 1985 O f f i c i a l  D r a f t  dea ls  with t h e  
provis ions of t h e  Model Penal Code i n  much less d e t a i l  
than  the  previous d r a f t .  

90 .  Emphasis added. 
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living apart under a decree of judicial separation." 
(Emphasis added.) 

7 . 6  Article 2 1 3 . 6  is intended only to cover persons in a 
relationship of "common-law" marriage and persons who have 
purported to contract a marriage that is for some reason 
invalid. It is not intended to cover all actors who have 
previously enjoyed sexual relations , even on a regular 
basis. 

7 . 7  In relation to married couples, Article 2 1 3 . 6 ( 2 )  

distinguishes between those living apart under an informal 
separation arrangement and those living apart under a decree 
of judicial separation. In the former case there can be no 
prosecution, while in the latter case there may be. The 
rationale of this distinction between formal and informal 
separation is that 

"it is important to draw a line somewhere and informal 
separation was thought to involve a substantial 
possibility of resumption of consensual relations so 
as to bring it within the reasoning behind the spousal 
exclusion. 1192 

(b) Reasons for the spousal/cohabitants exemption, and the 
issue of voluntary social companions 

7 . 8  The MPC excludes wives and cohabitants from the crime 
of rape altogether, and excludes from first degree rape 
voluntary social companions who have permitted the (male) 
actor sexual liberties in the past, provided that serious 
bodily injury has not been inflicted on them. We refer 
further to the issue of voluntary social companions because 
of the strong theoretical links between the rationale of 
this provision and that of the provision relating to wives 
and cohabitants. 

9 2 .  MPC, 1 9 8 0  draft, Article 2 1 3 . 6 ,  Comment 3 ,  p. 4 1 8  
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7.9 The different treatment for women who fall within one 
of these categories seems to be based primarily on the 
perceived effect on consent of the fact of past (or 
continuing) sexual contact. The Commentary states that "the 
existence of a prior and continuing relation of intimacy, 
whether formalized by ceremony or achieved by long practice, 
is not irrelevant to the concerns of the law of rape."93 In 
relation to voluntary social companions - 

"when previous sexual liberties have been allowed and 
the persons involved are voluntary companions on the 
occasion of the offense, the gravity of the wrong is 
arguably less severe. . . . [Tlhe fact that . . . sexual 
liberties have not been permitted in the past is 
strong objective corroboration of the fact that the 
sexual act was accomplished by imposition. s394 

7.10 In determining the appropriate gradation for these 
offences, reference was made to three factors: (i) the 
culpability and dangerousness manifested by the actor; (ii) 
the presence or absence of factors objectively verifying 
these conditions in the actor and (iii) the degree of harm 
inflicted upon the victim. Taking into consideration these 
three factors in relation to rape as a felony in the second 
degree, the fact of prior companionship "reduces confidence 
in the conclusion of aggression and nonconsent, and seems 
relevant as well to the degree of injury inflicted and the 
general dangerousness of the actor. 1195 

7.11 The retention of the spousal exemption, as well as its 
extension to cohabitants, is justified in several ways. The 
first justification is that marriage (or an equivalent 
relationship) implies a generalized consent which is valid 

93. MPC, 1980 draft, Article 213.1, Comment 8(c), p. 344. 

94. Ibid., Comment 4(a), p. 307. 
95. Ibid., Comment 2, p. 280 .  
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u n t i l  revoked. I t  is s t a t e d  t h a t  " t h e  r e l a t i o n s h i p  i t s e l f  
creates a presumption of  consent" .  96 The 1980 Commentary 
moves d i r e c t l y  from d e c l a r i n g  t h a t  t h e r e  i s  a presumption of 
c o n s e n t  t o  a s s e r t i n g  t h e  d e s i r a b i l i t y  of  t h e  a b s o l u t e  
m a r i t a l  r a p e  immunity. 

7 .12  S e c o n d l y ,  t h e  Commentary s ta tes  t h a t  " t h e  m a j o r  
c o n t e x t  o f  which t h o s e  who would abandon t h e  s p o u s a l  
exc lus ion  a r e  t h i n k i n g  ... i s  t h e  s i t u a t i o n  of r a p s  by f o r c e  
o r  t h r e a t . "  I t  i s  concerned a t  t h e  c r i m i n a l  l a w  be ing  
t h r u s t  i n t o  t h e  ongoing process  of adjustment  i n  t h e  m a r i t a l  
r e l a t i o n s h i p  - 

"Behavior of t h i s  s o r t  w i th in  t h e  m a r i t a l  r e l a t i o n s h i p  
is  no doubt u n a t t r a c t i v e ,  bu t  it i s  a r i s k y  bus iness  
f o r  t h e  law t o  i n t e r v e n e  by t h r e a t e n i n g  c r i m i n a l  
s a n c t i o n s .  R e t a i n i n g  t h e  s p o u s a l  exemption avo ids  
t h i s  unwarranted i n t r u s i o n  of t h e  penal  l a w  i n t o  t h e  
l i f e  of t h e  family.1197 

7.13 The t h i r d  ' j u s t i f i c a t i o n  f o r  t h e  spousal  exemption i s  
t h a t  t h e  e x p e r i e n c e  of d e g r a d a t i o n  and v i o l e n c e  by  t h e  
v i c t i m  is  q u a l i t a t i v e l y  d i f f e r e n t  i f  t h e  husband is t h e  
aggres so r  - 

"The c h a r a c t e r  of  t h e  voluntary a s s o c i a t i o n  of husband 
and wife ,  i n  o t h e r  words, may be thought  t o  a f f e c t  t h e  
n a t u r e  o f  t h e  h a r m  i n v o l v e d  i n  u n w a n t e d  
i n t e r c o u r s e .  "98 

(c) Adoption of t h e  Model Penal Code's.approach by s ta te  
l e g i s l a t u r e s  

7 .14  S t a t e  l e g i s l a t i o n  t h a t  c o n t a i n s  a spousal  exemption 

96 .  Ibid., Comment 8 ( c ) ,  p. 344. 

97 .  Ibid., Comment 8 ( c ) ,  p. 345. 

98. Ibid., Comment 8 ( c ) ,  p. 346. 
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"follows t h e  e s s e n t i a l  idea of t h e  Model Code provis ion",99 
bu t  draws t h e  l i n e  for  immunity a t  d i f f e r e n t  points  i n  t h e  
p r o c e s s  of s e p a r a t i o n :  f o r  example,  Idaho  ( l e g a l l y  
separated o r  l i v i n g  apar t  f o r  180 days) ;  Nevada ( f i l e d  f o r  
s epa ra t e  main tenance) ;  Arizona ( a  spouse i s  def ined  a s  
" lega l ly  married and cohabi t ing")  ; Colorado ( " l iv ing  apa r t ,  
w i th  in ten t  t o  l i v e  apa r t  whether or not under jud ic i a l  
s e p a r a t i o n " ) ;  Maine ( " l i v i n g  a p a r t  u n d e r  a de  f a c t o  
separat ion" . l o o  

7.15 Some S t a t e s  have expanded t h e  exemption: f o r  example, 
P e n n s y l v a n i a  t o  pe r sons  " l i v i n g  a s  husband and w i f e  
regardless of t h e  lega l  s t a t u s  of t h e i r  r e l a t ionsh ip" ;  Texas 
t o  persons "cohabi t ing ,  r ega rd le s s  of whether they  hold 
themselves ou t  as husband and wife";  Alabama and Minnesota 
t o  a l l  c o h a b i t i n g  a d u l t s  w i thou t  r ega rd  t o  t h e  sex  or 
mari ta l  s t a t u s  of the  p a r t i e s .  lol 

7 . 1 6  Some s t a t e s  however have comple t e ly  removed t h e  
exemption; f o r  instance,  Nebraska, Flor ida and New Jersey.  
Others  have abo l i shed  t h e  immunity f o r  r a p e  and o t h e r  
se r ious  sexual offences but  re ta ined  it f o r  lesser offences 
( f o r  example, Iowa and Michigan). 

7 . 1 7  The m a r i t a l  rape exemption has been considered on a 
number of occasions by t h e  cour t s .  In Warren v Stater103 

9 9 .  MPC, 1980 d r a f t ,  Ar t i c l e  213.6, Comment 3, p. 419 .  

100. Ibid., n. 2 1 ,  and A r t i c l e  213.1, Comment 8 ( c ) ,  p. 343, 
n .  1 9 1 .  

101 .  MPC, 1980 d r a f t ,  A r t i c l e  213.6, Comment 3, p.  4 1 9 ,  nn. 
22 and 23. 

102. MPC, 1980 d r a f t ,  Article 213.1, Comment 8 ( c ) ,  p.  343, 
n.  1 9 1 .  

103. 336 S.E.2d 2 2 1  (Ga. 1985).  
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t h e  Supreme Court  o f  Georgia h e l d  t h a t  Georg ia ' s  r ape  
s t a t u t e ,  which was s i l e n t  on m a r i t a l  r a p e ,  d i d  n o t  
i m p l i c i t l y  i n c o r p o r a t e  t h e  common law exemption.  I n  
People v Liberta , lo4 t h e  New York Court of Appeals held t h a t  
the New York rape s t a t u t e ,  by pro tec t ing  married men from 
prosecution for  rape while exposing unmarried and separated 
men t o  l i a b i l i t y  f o r  t h e  same a c t ,  v i o l a t e d  t h e  equa l  
pro tec t ion  clause of t h e  fourteenth amendment to t h e  United 
S ta tes  Const i tut ion.  The Court s t a t e d  t h a t  where a s t a t u t e  
draws a d i s t i n c t i o n  b a s e d  upon m a r i t a l  s t a t u s  , ' t h e  
c l a s s i f i c a t i o n  must be reasonable and based on some ground 
of d i f f e r e n c e  t h a t  r a t i o n a l l y  e x p l a i n s  t h e  d i f f e r e n t  
t r e a t m e n t .  S ince  t h e  Court  found t h a t  t h e r e  was "no 
r a t i o n a l  b a s i s  f o r  d i s t i n g u i s h i n g  between m a r i t a l  and 
n o n - m a r i t a l  r a p e " , l o 5  i t  h e l d  t h e  s t a t u t e  t o  b e  
unconst i tut ional .  

1 0 4 .  474  N.E.2d 567 (N.Y.1984). 

105. m., a t  p. 573, para.  5 .  
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