
COURT OF CRIHINAL APPEAL - 

THE PEOPLE (AT THE SUIT OF THE DIRECTOR 
OF PUBLIC PROSECUTTGNS) 

GERARD ANTHONY TUITE 

JUDGME?!T d e l  i vered on t h e  2nd day o f  May 1983 b y  

McCGRTHY J. 

This i s  an a p p l i c a t i o n  f o r  leave t o  appeal aga ins t  

Conv ic t ion  b y  t h e  Specia l  Cr iminal  Court of possession o f  

exp los ive  substances w i t h  i n t e n t ,  c o n t r a r y  t o  s .  3  o f  t h e  

Explos ive Substances Act,  1883 as i n s e r t e d  b y  s. 4 o f  t h e  

Cr imina l  Law ( J u r i s d i c t i o n )  Act ,  7976. The t r i a l  b e f o r e  t h e  

Special  Cr imina l  Court began on t h e  29th June 1982 and 

cont inued u n t i l  t h e  13 th  J u l y  1982, on which da te  t h e  

app l i can t  was found g u i l t y  o f  t h e  charge p r e f e r r e d  

2nd was sentenced t o  ten  years imprisonment. 
I 



The Par t i cu la rs  of Offence set  out  i n  'count No. 2 o f  the 

indictment, as tex tua l  l y  corrected, were as fol lows:- 

"Gerzrd Anthony Tui te,  being an I r i s h  Ci t izen,  

on a date, unknown, between t he  1s t  day o f  June 1978 

and the  1 s t  day o f  March, 1979, outs ide t he  State, 

namely a t  144 Trafalgar Road, Greenwich, London, 

England, unlawful ly  and ma l i c ious ly  had i n  h i s  

possession explosive substances t o  w i t ,  approximately 

1540 grammes of ge l ign i te ,  a box w i t h  one Memo- 

park t imer,  two H.P. 7 ba t te r ies ,  one to rch  bulb, 

one micro-switch and spring, eleven car t r idges  of 

"Frangex" explosive, approximately 340 grammes o f  

"Frangex" explosive, two lengths o f  sa fe ty  fuse, 

seventy s i x  assorted detonators, eleven e lec t ron ic  

t imer power un i t s ,  four mechanical t imer  power u n i t s  

and four  modified v i r i s t  watches, w i t h  i n t e n t  by  means 

thereof, t o  endanger l i f e ,  o r  cause serious i n j u r y  

t o  proper ty  or  t o  enable any other person so t o  do." 

It i s  beyond question, and i n  no way challenged, t h a t  t he  

explosive substances described were found by London Metropol i tan  

Pol ice i n  a f l a t  a t  144 Trafalgar Road and t h a t  e laborate steps 

had been taken t o  conceal these substances and a v a r i e t y  o f  other 

a r t i c l es ,  inc lud ing f ire-arms, i n  t ha t  f l a t , .  so much so tha t ,  as 

was conceded by leading Counsel f o r  the  defence a t  the  t r i a l  i n  t he  



Specizl Criminal Court, the  very nature of the a r t i c l e s  and the 

manner n f  t h e i r  concealment establ ished the g u i l t y  i n t e n t  o f  who 

ever was responsible f o r  them. I t  was proved i n  evidence t ha t  

the  appl icant  was a  res iden t  i n  the  f l a t  a t  l eas t  up t o  some date 

about the  middle of January 1979, t ha t  a  search had bean ca r r i ed  

out  by the  London Metropo l i tan Pol ice  a t  the  end o f  February 1979, 

i n  which search none of t h e  explosive substances set out i n  the 

Par t i cu la rs  o f  Offence had been discovered, bu t  tha t ,  on a  more 

e laborate search ca r r i ed  out  i n  August 1980, the  scbstances had 

been found i n  the circumstances described. It i s  s u f f i c i e n t  f o r  t he  

. 
purpose o f  t h i s  judgment t o  quote but  one p a r t  of the judgment o f  

t he  Special Criminal Court, deal ing w i t h  the fac ts ,  i n  which the 

Court said:- 

"The Court i s  s a t i s f i e d  beyond a l l  reasonable 

doubt t h a t  on the  occasion o f  t h i s  search t ha t  

t he  explosive substances the subject  o f  the charge 

against  t he  accused were present under the f l oo r  

boards on the occasion o f  t h i s  search and they had 

been placed there  by the accused. I t  i s  so 

s a t i s f i e d  because i t  i s  s a t i s f i e d  beyond a l l  

reasonable doubt ( 1 )  t h a t  the  accused had access t o  

the  f l a t ;  (2 )  t races of n i t r o  g lycer ine were found 

on t h e  i ns i de  of h i s  b r i e f  case which was discovered 



on the occasion of t he  f i r s t  search i n  February 1979; 

( 3 )  h i s  f i nger  p r i n t s  were found on the  items already 1. rQ 
r e f e r red  t o  which were found under t he  f l o o r  ,;: t 

boards w i t h  the explosive substan~es 
: I.1 o I*; 

(these inc luded a copy o f  I n t e rna t i ona l  Who's i 

Who, maps o f  London and Liverpool  

copy o f  the  Conlmunist Manifesto, a Babington Junior note . 
book and a brown paper bag, on which the  f i nge r  

i, - I 

: i  . . . 
p r i n t s  o f  t he  appl icant  were found); ( 4 )  a p o r t i o n  ', 7 

. i  I 
of the  b u t t  o f  t h e  shot-gun found on t he  premises 

was found subsequently i n  a car h i r e d  by him (which ;~il 
car was involved i n  an explosion which occurred on the  I 

I .  

18th Deceinber 1978 near t he  j unc t i on  o f  Shaftesbury 

Avenue and P i c c a d i l l y  Circus, London); (5 )  the ' I I 
documents r e l a t ed  t o  t he  Morr is  Marina purchased I 

I 
by him were found w i t h  the explosive substances; 

and ( 6 )  a key which opened a Rover car h i r e d  by him 

was also found under the  f l o o r  boards. The 

accumulation o f  these f ac t s  i n  the  op in ion o f  t he  

Court admit o f  no const ruc t ion other than t h a t  t he  

accused placed these i.tems under t h e  f l o o r  boards 

a t  some date p r i o r  t o  the 26th day o f  February 1979 

and subsequent t o  t he  1s t  day o f  June 1978 and 

t h a t  he had possession thereof  w i t h  i n t e n t  t o  cause 

serious i n j u r y  t o  proper ty  and f inds him g u i l t y  o f  

t ha t  charge." 

Before dea l ing w i t h  t he  grounds of appeal advanced on behal'f 

o f  t h e  appl icant ,  i t i s  proper t o  r e f e r  t o  the  judgment o f  t he  Court of 



cr imina l  Appeal de l i ve red  by O'Higyi t~s C.J. i n  The People v. Madden 

(1977 I . R . )  336 and t o  the  observations made under the  heading o f  

"Function o f  the  Court o f  Criminal Appeal" a t  p. 339/40, i n  

p a r t i c u l a r  where the  Chief  Jus t i ce  says:- 

" I n  t h e  appeals now before t h i s  Court, we have 

t r a n s c r i p t s  of t he  r u l i n g s  o f  the Special Criminal 

Court made i n  the  course, and a t  t he  end, o f  the  

t r i a l  on questions o f  law and f ind ings  o f  f ac t s  i n  

r e l a t i o n  t o  the  adm iss ib i l i t y  o f  evidence, the  

s u f f i c i e n c y  o r  cogency o f  the  evidence, and the  

reasons f o r  the  r u l i n g s  and verd ic ts  given. 

Therefore, subject  t o  the  grounds o f  appeal, i t  

would seem t o  be the func t ion  of t h i s  Court t o  

consider the  conduct o f  the  t r i a l  as disclosed i n  

t he  stenographer's r epo r t  t o  determine whether or 

no t  t he  t r i a l  was sa t i s f ac to r y  i n  the  sense o f  being 

conducted i n  a  cons t i t u t i ona l  manner w! t h  fa i rness,  

t o  review so f a r  as may be requ i red any r u l i n g s  

on matters o f  law, t o  review so f a r  as may be 

necessary the  app l ica t ion o f  t he  r u l e s  o f  evidence 

as appl ied i n  the t r i a l ,  and t o  consider whether 

any inferences o f  f a c t  drawn by the  cour t  of t r i a l  

can p roper l y  be supported by  t h e  evidence; but  

otherwise t o  adopt a l l  f i nd ings  o f  f a c t ,  subject  

t o  t he  admonitions i n  t he  passages c i t e d  above." 

This Court would add t o  these observations the view tha t ,  subject  



slr$gays t o  the over r id ing  demands of j u s t i ce ,  t h i s  Court  ill not  

en te r ta in  submissions, c r i t i c a l  of the  Special Criminal Court, 

where such submissions were no t  made t o  t ha t  Court a t  t he  t r i a l .  

Since the  judgment o f  t h i s  Court i n  Madden's case, i n  so far 

as an appeal concerns a  review o f  f ind ings o f  fac t ,  the  c i t a t i o n  

from the  judgment o f  Holmes L.J. i n  the 1r ish.Court  o f  Appeal i n  

S.S. Gair loch (1899) 2 I . R .  1  a t  18, made by t he  Chief Jus t i ce  i n  

Madden's case was renewed by both O'Higgins C.J. and Henchy J. 

i n  Northern Bank Finance Corporation Ltd.  v. Charlton & Ors. 

(1979) I . R .  149 a t  178 and 189. 

. The grounds o f  appeal, general ly, fa1 1 i n t o  two categories - 

1. Challenges t o  t he  j u r i s d i c t i o n  o f  the  Special Criminal Court and, 

2.  Challenges t o  the  adequacy of t he  evidence. 

There are, however, two other matters, both set  out  i n  ground No. 6 o f .  

t he  formal statement o f  grounds o f  appeal, under the  heading o f  

" t r i a l  unsat is fac tory" ,  w i t h  which i t  i s  convenient t o  deal a t  t h i s  

stage. The o r i g i n a l  book of evidence consisted of the  statements 

o f  f o r t y  th ree  witnesses but ,  i n  addi t ion,  t l i roug l~out  the t r i a l ,  

t h i r t e e n  not ices o f  add i t i ona l  evidence were served on the  defence 

i nvo l v i ng  n i n e t y  f i v e  add i t iona l  statements. The appl icant  

~ ~ n p l a i n ~  t ha t  t h i s  rendered the t r i a l  unsat is fac tory  as d i d  a 



circu~nstance whicll may be described as the other s i de  of t i l e  coin - 

the f a i lu re  of the court of t r i a l  t o  require the  prosecution to  

ca l l  and tender the  evidence of Miss Patr ic ia  Imslda Donovan, 

"who was one of the witnesses who gave evidence in the  

proceedings before the Magistrates of England against the  appellant, 
> 1 

and who was a v i s i to r  and occupier of the f l a t  a t  144 Trafalgar Road." . . i 

(quotation from ground No. 6 ( d ) ) ,  

The Criminal Procedure Act, 1967 (an Act t o  establ ish a new 

procedure for  the  preliminary exmination o f  indictable  offences e t c . )  

provided by s .  6: -  

" ( 1 )  The prosecutor shall  cause t he  following 

documents t o  be served on the accused - 

( a )  a statement of the charges against h i m ,  

( b )  a copy of any sworn information i n  writing 

:'upon which the proceedings were i n i t i a t e d ,  

( c )  a 1 i s t  of the witnesses whom i t  i s  proposed 

t o  ca l l  a t  the t r i a l ,  

( d )  a statement of the evidence tha t  i s  t o  be 

given by each of them, and 

( e )  a l i s t  of exhibits ( i f  any). 

( 2 )  Copies of the documents sha l l  also be furnished 

t o  the  Court. 

. ( 3 )  The accused shall  have the r ight  to  inspect 



( 4 )  The prosecutor  may cause t o  be served on t h e  

accused and furn ished t o  t h e  Court a f u r t h e r  s ta tanent  

of t h e  evidence t o  be g iven by  any witness a 

statement o f  whose evidence has a l ready heen suppl ied."  

Sect ion 11 - " ( 1 )  Where t h e  accused has been sent  forward f o r  

t r i a l  t h e  A t to rney  General s h a l l  cause t o  be served 

on h im a l i s t  o f  any f u r t h e r  witnesses whom he 

proposes t o  c a l l  a t  t h e  t r i a l ,  ~ i t h  a statement o f  

t h e  evidence t h a t  i s  t o  be g iven b y  each o f  them, a 

l i s t  o f  a n y f u r t h e r  e x h i b i t s ,  a statement o f  any 

f u r t h e r  evidence t h a t  i s  t o  be given by any witness 

whose name appe?.rs on t h e  l i s t  of witnesses a l ready 

suppl ied,  and copies o f  any statement recorded 

under s e c t i o n  7 and any depos i t i on  taken under t h a t  

s e c t i o n  o r  under sec t i on  14. 

( 2 )  Copies o f  t h e  documents s h a l l  a lso  be 

fu rn i shed  t o  t h e  t r i a l  cour t . "  

Under t h e  Specia l  C r im ina l  Court Rules, 1975 (S. I. No. 234 of 

1975) Ru4e 15, which r e f e r s  t o  cases under s.  47 o f  t h e  Offences 

Against t he  S t a t e  Act,  1939, t h e  i n s t a n t  case being such, t h e  

p rov i s ions  of s.  5 and s. 11 o f  t h e  Cr imina l  Procedure Act, 1967, 

w i t h  necessary changes, a re  app l ied ,  t h e r e  being, o f  course, no 

p r e l  i rninary examinat ion. This  Court does n o t  have t h e  o r i g i n 2 1  

book o f  evidence nor  t h e  13 n o t i c e s  of a d d i t i o n a l  evidence nor  

t h e  95 a d d i t i o n a l  statements, nor  any p a r t  o f  them, and, i n  order  t o  



deal with th i s  ground of appeal must glean what i t  can from 

the t ranscr ipt  and seek t o  assess the weight t o  be attached to  

the part icular  ground of appeal in the course of argument before 

t h i s  Court. During the argument on t h i s  application Counsel 

for  the defence, even with the advantage of hindsight were 

unable t o  indicate t o  t h i s  Court any matter of which ea r l i e r  disclosure! 

would have been t o  the  ad3antage of the defence, or point t o  any aspect 

o r  p r e j u d i c e  t o  t h e  conduct of the defence by reason of the 

t r i a l .  The great bulk of the  additional evidence appears t o  be 

concerned with tracing the provenance of exhibits through the hands 

of various members of the London Metropolitan Pol ice  and the 

experts retained by t h em,  and also,  where necessary, w i t h  f i l l i n g  gaps 

in the evidence, of a largely formal kind, where such gaps were 

revealed on cross-examination. The other major feature of the 

additional evidence was tha t  of Mr. Sutl ing, a member of the Bar of 

England and Wales, who gave expert evidence as t o  the  law of England 

and Wales. The intention to  ca l l  Mr. Sutling was revealed at  an 

early stage in the t r i a l ,  whilst his evidence was adduced much l a t e r ;  

no possible prejudice could have been caused. As the dai ly  delivery 



of l lo t i ces  of a d d i t i o n a l  evidence acco~l~panied Oy a d d i t i o n a l  

statements cont inued through t h e  t r i a l ,  Counsel f o r  t h e  accused, . 
w i t h  j u s t i f i a b l e  ind ignat ion ,  p ro tes ted against  t h i s  manner o f  

conduct ing a prosecution; i n  t h e  op in ion  o f  t h i s  Court, h i s  

p ro tes ts  were most p roper l y  made and, also, most p r o p e r l y  d e a l t  

w i t h  b y  t h e  P res id ing  Judge, who o f f e r e d  every f a c i l i t y  t o  M r .  MacBride 

i n  order  t o  meet what was, c e r t a i n l y ,  a most u n s a t i s f a c t o r y  s i t u a t i o n .  1 
It may w e l l  be t h a t  many o f  these d i f f i c u l t i e s  arose from t h e  f a c t  t h a t  3 
t h i s  was a case i n  which v i r t u a l l y  a71 o f  t h e  e x h i b i t s  came from "1 
London and much o f  t h e  evidence concerning t h e  custody and c o n t r o l  o f  1 
these e x h i b i t s  may no t  have been a v a i l a b l e  t o  t h e  D i r e c t o r  o f  Pub l i c  1 
Prosecutions and h i s  Counsel be fore  t h e  commencement o f  t h e  tri a1 . 1 
This may exp la in  b u t  i t  c e r t a i n l y  does n o t  excuse t h e  s i t u a t i o n .  

I t  is 1 
f a i r  t o  comment t h a t  t h e  course o f  procedure a t  t h e  t r i a l  was, i n  t h i s  

regard, unusual, troublesome f o r  t h e  Court and Counsel and d i s t r a c t i n g ,  
- 

as Counsel f o r  t h e  defence a1 lege. Whatever d i f f i c u l t i e s  were, 

however, presented, they were overcome by  t h e  pa t ience  and competence 

o f  s o l i c i t o r s  and Counsel t o  whom every o p p o r t u n i t y  by  de lay  o r  

otherwise was afforded by  t h e  c o u r t  of t r i a l .  Th is  Court i s  s a t i s f i e d  

t h a t  t h e  course o f  procedure d i d  no t ,  i n  any fashion,  a c t  t o  t h r  



p r e j u d i c e  o f  t h e  conduct o f  t h e  defence. No a u t h o r i t y  was c i t e d  

i n  support o f  a general p r o p o s i t i o n  tha t  t h e  circumstances 

j u s t i f i e d  s e t t i n g  as ide  t h e  v e r d i c t .  Both p r i n c i p l e  and 

precedent would appear t o  suggest t h e  cont rary .  

The o the r  s i d e  o f  t h e  c o i n  i s  an a l leged f a i l u r e  b y  t h e  

prosecut ion  t o  f u l f i l  one o f  i t s  funct ions. The c o n s t i t u t i o n a l  r i g h t  

t o  f a i r  procedures demands t h a t  t h e  prosecut ion  be conducted f a i r l y ;  

i t  i s  t h e  d u t y  o f  t h e  prosecut ion ,  whether adducing such evidence 

Or not ,  where poss ib le ,  t o  make a v a i l a b l e  a l l  r e l e v a n t  evidence, p a r o l e  

o r  otherwise, i n  i t s  possession, so t h a t  if t h e  prosecut ion  does n o t  

adduce such evidence, t h e  defence may, i f  i t  wishes, do so. 

There i s ,  however, a l i m i t  on t h e  d u t y  o f  t h e  prosecut ion  - - 

apar t  from t h e  tes t imony b e i n g  i r r e l e v a n t ,  i n  a g iven case t h e  

prosecut ion  may answer such a request  b y  saying t h a t  such evidence 

cannot add any th ing  t o  t h e  evidence a l ready g iven b y  another 

wi tness o r  witnesses; f u r t h e r ,  t h e  request  must be  made w i t h  

reasonable n o t i c e .  I n  t h e  i n s t a n t  case, on t h e  morning o f  t h e  

t e n t h  day o f  t h e  t r i a l ,  t h e  prosecut ion  was served w i t h  a n o t i c e  



i n  t h e  fo l lowing terms:- 

"Fol lowing consu l ta t ion ,  and i n  view o f  t h e  

evidence so fa r  tendered by  t h e  prosecution, I 

have been requested by  Counsel t o  n o t i f y  you 

t h a t  t h e  f o l l o w i n g  evidence a d d i t i o n a l  t o  t h e  

evidence se t  fo r th ,  so f a r  furnished, and 

a v a i l a b l e  t o  t h e  prosecut ion should be made 

a v a i l a b l e  i n  t h e  Special Cr iminal  Court be fore  t h e  

conclus ion of t h e  case f o r  t h e  prosecut ion:  t h e  

evidence o f  Miss P a t r i c i a  Imelda Donovan who 

res ides  i n  London, England, who was a witness 

i n  t h e  committal  proceedings which took p lace i n  

London and who 11'-ved a t  144 T ra fa laa r  Road ." 

I n  t h e  course of t h e  d iscuss ion between Mr. MacSride and t h e  

Pres id ing  Judge, i n  which t h e  Pres id ing  Judge, p a r t i c u l a r l y ,  asked 

Mr. MacBride t o  s t a t e  t h e  na tu re  of t h e  re levan t  evidence t h a t  



Miss Dcmovan could give, t he  record shows t h e  fo l l ow ing  
*C 

Judge . . . . . Dces Miss Donovan put '  t h e  case 

f u r t h e r  than t h a t ?  

M r .  MacBride: Well, she i s  a  r e l evan t  witness, 

My Lord. She i s  c e r t a i n l y  as re levan t  as 

any o f  the  other witnesses and i t  i s  very hard 

t o  understand why t h i s  witness has no t  been 

ca l led.  

Judge: I s  there any evidence t h a t  Miss Rowland 

( s o l i c i t o r  for the accused) d i d n ' t  ask 

Miss Donovan t o  come t o  g ive  evidence 

on behal f  .of  the accused? 

M r .  MacBride: No. The onus i s  on t he  prosecution 

t o  do so. 

Judge: The onus i s  on the prosecut ion t o  produce 

t h e  witnesses t ha t  are i n  the  book o f  evidence. 

They are obl iged t o  produce a1 1 re levant  evidence 

b u t  t h a t  doesn't mean t h a t  they have t o  

produce about ten o r  twenty people t o  prove 

the  same th ings.  This i s  a  t h i n g  we t r y  

t o  discourage them from doing. You are making 

t h i s  app l i ca t ion  because you are  aware o f  tho  

f a c t  t h a t  Miss Donovan made a deposi t ion i n  the 

committal proceedings i n  England. So f a r  as 

i t  i s  of relevance t o  t he  case, her evidence 



would be, if she were ca l led,  t h a t  

M r .  Tu i te  was not  a  regu lar ,  a  continuous 

occupant of t h i s  f l a t .  We have evidence 

from Miss G r i f f i t h  t o  t he  e f f e c t  t ha t  he 

stayed there  i n t e r m i t t e n t l y  b u t  regu la r l y ,  

no t  a l l  t h e  time. People other than the  

accused e i t he r  stayed i n  or v i s i t e d  t h i s  

f l a t ,  t ha t  i t  was uncccupied f o r  a per iod 

o f  a t  l eas t  three months and h a l f  o f  London 

could have gone t o  the  f l a t .  We have t o  deal 

w i t h  the  case i n  t h a t  basis.  We have got  t o  

deal w i t h  the case on the basis t h a t  when 

i t  was taken possession o f  - t he  f l a t  - 
by the Thompsons I am sure they had 

v i s i t o r s  r egu la r l y  and t ha t  they weren' t  there 

a l l  the t ime t o  see what they were doing. 

We have t o  approach t h i s  case on t h a t  basis 

w i t h  regard t o  the  charge against the accused. 

Now, can Miss Donovan put  i t  any fu r ther ,  

M r .  MacBr i de? 

M r .  MacBride: Perhaps not ,  p e r h a ~ s  yes; I don' t  know. 

We may be able t o  obta in  evidence i n  cross- 

examination t h a t  i s  no t  avai 1 able otherwise. 

I must po in t  out t h a t  Your Lordship used 

t he  word " regu lar lyu.  

Judge: I sa id  " i n t e r m i t t e n t l y  bu t  regu l  ~ r l y " .  

Mr. MacBride: Well, tha t ,  I th ink ,  Miss Donovan 

would disprove, a t  'least from my i n te rp re ta t i on  



of the statement she made i n  the 

committal proceedings,. I t  seems t o  me 

tha t  she i s  a relevant witness.'t+ly Lord, 

and should have been called by the  prosecution ... 

Judge: The Court considers tha t  i t  i s  a matter 

for  the prosecution as t o  what witnesses 

they ca l l  i n  any pzrticular case. There is,  

of course, an obligation on them t o  produce 

any relevant evidence, b u t  the Court i t s e l f  

has no jurisdiction t o  compel them t o  

produce any witness that  i s  not on the 

book of evidence. A t  t h i s  stage i t  appears 

t o  the  Court tha t  a request made on the 12th 

July 1982 i s  unreasonable having regard 

t o  the  circumstances: tha t  the witness 

concerned i s  referred t o  in the book of 

evidence in the statement of Miss Gr i f f i th  

and was referred t o  i n  her evidence; tha t  the 

defence were aware of the contents of the 
she 

evid:ence /gave on deposition and would appear 

t o  hsve been aware of tha t  for  some time 

prior  t o  the  12th July. A request could 

have been made ea r l i e r ,  should have been 

made e a r l i e r ,  and then i t  would be a question 

for  the  prosecution as to  whether they 

would f a c i l i t a t e  the defence by making 

arrangements, having regard t o  the 

part icular  d i f f i cu l t i e s  inherent in this case. 

Consequently, we will  m3ke no order a t  t h i s  



stage of the case d i r e c t i n g  t h a t  

Miss Doncvan be produced." 

At t h i s  stage the  evidence for ' : the prosecution had concluded. It 

i s  c lear  from the passage I have quoted t h a t  t he re  was no basis 

upon which i t  could reasonably be held t h a t  Miss Donovan's 

evidence would have pu t  t h e  case, f e r  t he  defence, any fur ther ;  

the  appl icat ion was made on t he  l a s t  day o f  evidence being given - t h e  

t e n t h  day o f  the  t r i a l ;  the  c r i t i c i s m  made o f  the  prosecution 

# 

i n  respect o f  the serv icc  of not ices o f  fur ther  evidence may 

leg i t imate ly ,  i f  lack ing  t he  same force, be made i n  respect o f  the  

deiay by the defence i n  making the request for  the  procurement 

o f  t h i s  witness. This ground o f  appeal i s  re jec ted.  

The chal lenge t o  t he  j u r i s d i c t i o n  

Grounds 1 ,  2 and 7 o f  t h e  w r i t t e n  g rounds  o f  appea l  

appear, i n  essence, t o  make the  fo l low ing  contentions :- - 

1. The Special Criminal Court has no ex t ra  t e r r i t o r i a l  j u r i s d i c t i o n  

nor j u r i s d i c t i o n  t o  t r y  any person i n  respect o f  an offence 

a1 leged t o  have been committed outs ide the t e r r i t o r y  o f  I re land.  

2. The prosecution o f  t he  appl icant  before the  Special Criminal Court 

deprives him o f  h i s  r i g h t  t o  t r i a l  by  j u r y  as guaranteed by the 



Const i tu t ion.  

3 .  Since the  accused i s  l i a b l e  t o  be prosecuted for  t he  same 

of fence i n  a  cou r t  o f  t l ie  Uni ted Kingdom, a  f a c t  which can 

only be der ived from the  evidence o f  M r .  Sut l ing,  t h e  

competence and admissibi 1  i t y  o f  whose evidence the  defence 

challenged, ground No. 5 o f  t he  w r i t t e n  grounds being t h a t  

there was no o r  no s u f f i c i e n t  evidence t o  es tab l i sh  t h a t  t he  

acts a l leged against  the  appel lant were i l l e g a l  i n  England 

&-L* 
on the date of t h e i r  a l leged commission i t  i s  said, w d  

*$L 4. 
a' 

the  a c c ~ s e d ~ i n  double jeopardy. 

& 

4 .  3 The Special Cr iminal  Court has no t  been conferred w i t h  

j u r i s d i c t i o n  t o  t r y  a l leged offences under s.  4 o f  t he  

Criminal Law ( ~ u r i s d i c t i o n )  Act,  1976. 

8efore dea l ing w i t h  these grounds i n  d e t a i l ,  i t  seems t o  
- .-  

t h i s  Court t h a t  c e r t a i n  fundamentals should be stated.  

The Special Criminal Court derives i t s  j u r i s d i c t i o n  from 

A r t .  38, s. 3 o f  the  Cons t i tu t ion  - 

"1 Special cour ts  may be establ ished by lavr for  

t h e  t r i a l  o f  offences i n  cases where i t  may be 

determined i n  accordance w i t h  such law t h a t  the  

o rd i na ry  cour ts  are inadequate t o  secure the 



e f f e c t i v e  admin is t ra t ion  of j u s t i c e ,  and t h e  

p rese rva t ion  of p u b l i c  peace and order .  

2 The c o n s t i t u t i o n ,  powers, j u r i s d i c t i o n  and 

procedure of such speci a1 cour ts  ;ha1 1  be 

prescr ibed by 1  aw . " 

Pursuant t o  t h i s  p rov i s ion ,  Par t  V of t h e  Offences Against 

t h e  Sta te  Act, 1939 was enacted and t h e  Court by which t h e  

a p p l i c ~ n t  was t r i e d  i s  a  Special  Criminal Court establ ished 

under s. 38 o f  t h a t  Act. The Cr iminal  Law ( J u r i s d i c t i o n )  Act, 1976, 

so fa r  as i s  r e l e v a n t  t o  t h e  i n s t a n t  case, provided by  s. 4 as fo l lows: -  

"The' Explos ive Substances Act, 1883, i s  hereby 

amended by  t h e  s u b s t i t u t i o n  f o r  sect ions 

2 and 3  o f  t h e  f o l l o w i n g  sect ions:- . . .. . 
3  - A person who i n  t h e  State o r  (being an I r i s h  

c i t i z e n )  ou ts ide  t h e  Sta te  u n l a w f u l l y  and 

m a l i c i o u s l y  - 

. . . . . ( b )  makes o r  has i n  h i s  possession o r  under 

h i s  c o n t r o l  an explos ive substance w i t h  i n t e n t  

b y  means t h e r e o f  t o  endanger l i f e ,  o r  cause 

ser ious  i n j u r y  t o  property,  whether i n  the  S ta te  o r  elsee- 

where, o r  t o  enable any other  person so t o  do, 

s h a l l ,  whether any explosion does o r  does n o t  take  

p lace,  and whether any i n j u r y  t o  person or  p roper t y  

i s  a c t u a l l y  caused o r  not ,  be g u i l t y  o f  an o f fence 

and, on c o n v i c t i o n  on indictment ,  s h a l l  be l i a b l e  
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and the cxplos i v o  s u l ~ s t a i ~ c c  sl1;11 l be fo t - f e i  ted" .  

The r c l e v a r ~ t  s u d s c t i o n  i s  i nse r ted  i r l  :lie Exp los ive  Substances 

Act ,  1003 i n  p lace  of an c x i s t i r r g  p rov is io i r ,  w i t 1 1  a11 necessary changes. 

w i t h  t h e  s i g n i f i c a n t  added change t o  t h e  e f fec t ,  so f a r  as here  re levant .  

t h a t  t h e  i n j u r y  t o  p r o p e r t y  iiiay take p lace i n  the S t a t c  o r  c l s c w h c r ~ ,  

~i 
whereas t h e  1883 S t a t u t e  conf ined the  a p p l i c a t i o n  t o  instances where t h ~  I I 

, i 

i n j u r y  t o  p rope r t y  took p l a c e  i n  the  State. Pursuant t o  A r t i c l e  26 o f  

the  C o n s t i t u t i o n ,  t h i s  Act  was re fe r red  by the  Pres ident  t o  t h e  Suprer~le 
# 

Court f o r  an o p i n i o n  a s  t o  i t s  c o n s t i t u t i o n a l i t y ,  and t h a t  Court duly 
.: . i 

i :  
i ' 

advised tile I't-csideilf; t h a t  no p a r t  of  tlis Oi 11, (1s i t  tllt?11 r.:as, \qas ! ! 
1 

; i t i 
I : 

repugnant t o  t he  C o n s t i t u t i o n .  (1977 I . R .  129). Accordingly ,  t h i s  . :  , . 
.' 

I - 
Court i s  precluded fro31 any cons idera t ion  as t o  ehether  o r  n o t  t h e  I '. 

' i I k. 
Ac.t o r  any s e c t i o n  o f  i t  i s  so repugnant; A r t i c l e  34.3.3; I C, LI 

I.$ 
i t  would appear t h a t  t h i s  Court i s  no t  a  c c u r t  i n  which the quest-ion o f  i p 
c o n s t i t u t i o l l a l  v a l i d i t y  i l~ay be r a i s e d  - A r t i c l e  311.3.2. 

1. The offences  c r e a t e d  b y  s  . 4 o f  t h e  7976 Act:, i )y  way o f  i n s e r t i o n  

i n t o  sect ior ls 2 and 3 o f  t l ~ e  Explos ive Substar~ces Act,  11383, 

are offences according t o  I r i s l ~  law, i r r e s p e c t i . ~ e  o f  nhere 

they  are comnit ted, when t h e  person chal-gad i s  an I r i s h  c i t i z e n .  

Sect ions 2 and 3, as subs t i t u ted ,  are enactrn~nts o f  t h e  Oireachtas 

and f o r  the purposes of  cons t ruc t i on  by the  cou r t s  must be 

t r e a t e d  as 'be iny  enacted w i t h i n  tl;e c o n t , ~ + ~ ~ , - -  n; n i -  - . 



and, therefore,  construed i n  accordance w i t h  the law o f  t h i s  

State, wherein the  courts exercise t h e i r  j u r i s d i c t i o n .  The 

nature o f  t he  offences created and the  requirements o f  proof 

of the acts and i n t e n t  t o  

determined i n  accordance w i t h  I r i s h  law, wheresoever the  acts 

may have been committed. The Oireachtas cannot impose on an 

I r i s h  c i t i z e n  an ob l i ga t i on  t o  observe the  laws o f  another State 

nor can the  courts enforce performance of t he  laws o f  another State.  
# 

One need merely po in t  t o  the p o s s i b i l i t y  o f  the  laws o f  another State 

being changed overnight  t o  demonstrate t h i s  truism. I n  exerc is ing 

: j u r i s d i c t i o n  t o  t r y  an I r i s h  c i t i z e n  for a crime committed against 

- 
I r i s h  law, the Special Criminal Court was doing no more than 

implementing l e g i s l a t i o n  which had an ex t ra  t e r r i t o r i a l  e f f e c t .  

The v a l i d i t y  of such l e g i s l a t i o n  i s  beyond question - see, i n  

p a r t i c u l a r ,  t he  observations o f  O'Higgins C.J., de l i ve r i ng  the  

opinion o f  the Supreme Court, i n  the Criminal Law ( Ju r i sd i c t i on )  

B i l l  1975 (1977 I .R.)  129 at  148 and, l a t e r ,  a t  151 where he says:- 

"Therefore, the  Court must r e j e c t  the contention t h a t  

an offence against the c r im ina l  law o f  t he  State which 

cons is ts  of acts conmlitted outs ide the State could no t  - 
by reason of t h a t  fact  alone - be proper ly  and 

c o n s t i t u t i o n a l l y  committed f o r  t r i a l  by a special  cour t . "  
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The f a c t  t h a t  t h e  acts c o n s t i t u t i n g  t h e  o f fence were 

committed o u t s i d e  t h e  t e r r i t o r y  o f  t h e  S ta te  i s  i r r e l e v a n t .  

Accordingly,  t h i s  ground f a i  1s. 

2. The a p p l i c a n t  was depr ived o f  t r i a l  by  j u r y  w i t h i n  t h e  Sta te  

by t h e  exe rc i se  o f  powers conferred by t h e  C o n s t i t u t i o n  and 

t h e o f f e n c e s  Against  t h e S t a t e A c t ,  1939. It i s  t o  b e n o t e d  

t h a t  t h e  Specia l  Cr iminal  Court i n v i t e d  t h e  app l i can t  t o  seek 

t r i a l  b y  j u r y  w i t h i n  t h e  j u r i s d i c t i o n  o f  t h e  Uni ted Kingdom 

and t h a t  he dec l i ned  such o f fe r .  He cannot be heard t o  

complain t h a t ,  i n  t h e  circumstances, he was t r i e d  by t h e  

4 : Special  Cr imina l  Court. This ground o f  appeal f a i l s .  

3. The a p p l i c a n t  has n o t  been t r i e d ,  much less  convicted,  o f  t h e  

o f fence  charged be fo re  any cou r t  o ther  than t h e  Special  

Cr imina l  Court.  It may be t h a t  t h e  o f fence o f  which he has been 

convicted,  o r  a  l i k e  offence, i s  one f o r  which a t  some 

t ime  he may be brought  t o  t r i a l  elsewhere, i n  which case 

t h e  p l e a  o f  double jeopardy may o r  may n o t  be a v a i l a b l e  t o  him. 

It i s  s u f f i c i e n t  t o  dispose o f  t h i s  ground o f  appeal t o  say t h a t ,  

as o f  t h e  t i m e  of t r i a l  i n  t h e  Special  Cr iminal  Court, t h e r e  

was no such double jeopardy. This ground o f  appeal f a i  1s. 



I n  passing, i t  i s  r i g h t  t o  coment tha t ,  having regard t o  

(1972 I . R .  36 a t  ~*64/66) t h i s  Court would dec l ine  t o  

en te r ta in  undertakings by the  Attorney General, the D i rec to r  

of Publ ic Prosecutions, or  l i k e   office^ o f  any State no t  t o  

prosecute f o r  a  l i k e  offence. 

4. The Statutory Instrument of 1972 included amongst the  

scheduled offences the  re levant  offences under sections 2 and 3 

o f  the Explosive Substances Act, 1883.,; The exact nature o f  

these offences was a l te red  by the inser ted sections se t  ou t  

I t  i s  argued on behal f  o f  the appl icant t ha t  the amendment 

effected by s .  4 o f  the 1976 Act, subsequent i n  t ime t o  t he  

Statutory Instrument o f  1972, has no t  the e f f e c t  o f  i nc lud ing  

the new subsectiors i n  t h e  scheduled offences as set  out i n  the  

Statutory Instrument. The i den t i ca l  po in t ,  deal ing w i t h  a  

simi l a r  amendment o f  the  Firearms Act, 1964, e f fec ted  by s. 8 

o f  the 1976 Act, was ra i sed  before F in lay  P. i n  The State 

(Daly) v. D i s t r i c t  Jus t i ce  Delap (judgment de l ivered the  30th 

June 1980) t he  learned President, i n  h i s  judgment sa id  (p .5) : -  



"On behalf o f  the Respondent i t  was urged 

t h a t  the  e f f e c t  o f  ruaking an offence a Scheduled 

Offence under the Act of 1939 i s  t o  depr ive a 

person charged w i t h  such offence o f  what would other-  

wise be a c o n s t i t u t i o n a l  r i g h t  t o  t r i a l  by  j u r y  and 

t h a t  the re fo re  i f  t he  Leg is la tu re  i s  t o  be taken 

t o  have so scheduled an of fence t h e  language o r  

instruments by which i t  does so must be unequivocal 

and beyond any doubt. I would accept t he  general 

propos i t ions submitted t o  me on beha l f  o f  the  

Respondent bu t  bear ing i n  mind t h e  prec ise terms 

of sect ion 8 o f  the  Act o f  1976 I th ink  i t  i s  

t he  inescapable conclusion t h a t  i t  was the  

i n t e n t i o n  o f  the  Leg is la tu re  by t h a t  sect ion t o  

i n s e r t  i n t o  t he  Firearms Act of 1964 a new offence which 

would a t t r a c t  a11 t he  features and characters o f  an 

of fence under the  Firearms Act, 1964 and which w ~ u l d  

therefore  be by v i r t u e  o f  t he  Instrument of 1972 

a Scheduled Offence. One must, i n  my view, assume 

t h a t  the  Leg is la tu re  i n  passing t he  Act o f  1976 

i n  t h s  p a r t i c u l a r  form i n  which i t  was passed and 

n o t  i n  what had p rev ious ly  been the  more usual forf i  

o f  merely amending a p r i o r  Act by the  add i t i on  o f  a 

subsection or  sect ion as d i s t i n c t  from amending 

by the  i n s e r t i o n  of  a subsection o r  sect ion was aware 

t h a t  i t  was thereby increasing i n  e f f e c t  the offences 

captured by the  prov is ions o f  the  S ta tu to ry  Instrument 

o f  1972 as Scheduled Offences under t h e  Offences 

Against t h e  Sta te  Act, 1939. A considerat ion 
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furthermore of the newly inser ted subsection and i '  

sections already ex i s t i ng  i n  the  Firearms Act, 1964 
r;.l 

would ind ica te  no conce.ivable reason why i t  could 

be t he  i n ten t i on  of the Leg is la ture  t ha t  those 

prev ious ly  e x i s t i n g  i n  the  Act o f  1964 should be 

Scheduled Offences bu t  those newly created by 

the  Act of 1976 and inser ted i n  the  Act of 1964 

should be ordinary offences. I am therefore d r i ven  

t o  the conclusion t h a t  t he  e f f e c t  o f  s. 8 of the  Act 

o f  1976 was t o  make t h i s  offence w i t h  which the 

Prosecutor was charged an offence under the  

Firearms Act, 1964 w i t h i n  the meaning o f  the  

Sta tu tory  Instrument No. 142 o f  1972 and t h a t  

accordingly i t  was a Scheduled Offence and t h a t  the 

learned D i s t r i c t  Just ice  had no t  got j u r i s d i c t i o n  

t o  r e t u r n  the Prosecutor f o r  t r i a l  upon i t  t o  

t he  Dublin C i r c u i t  Court otherwise than a t  the 

spec i f i c  request o f  the  Di rec tor  o f  Publ ic 

Prosecutions." 

Apart from the weight of the au tho r i t y  o f  t he  learned President 's 

decision, t h i s  Court i s  sa t i s f i ed  t ha t  t he  reasoning by which he 

reached such dec is ion i s  e n t i r e l y  cor rect ,  and respec t f u l l y  adopts 

t h a t  reasoning as appl icable t o  t h i s  p a r t  o f  the app l icant 's  case. 

There i s  no i d e n t i f i a b l e  d i s t i n c t i o n  t o  be drawn between the 

r e s u l t  effected by s.  4 of the Act of 1976 on t he  offences scheduled 

as a r i s i n g  from the  1883 Act and the e f fec t  o f  s. 8 o f  the Act o f  1976 



3 oc- 

on the offences scheduled as a r i s i ng  under the 1964 Act. The 

submission by Counsel f o r  the appl icant  here depended upon t he  

chronology between t he  1972 Order and the  1976 Act. In the course o f  

argument, the Court drew a t ten t ion  t o  s. 20, subs. 1 o f  the  

I n te rp re ta t i on  Act, 1937 which provides:- 
I 

"Whenever any s ta tu te  o r  po r t i on  o f  a s t a t u t e  i s  'i 
repealed and re-enacted, w i t h  o r  w i thout  modif icat ior i ,  

by  an Act of the  Oireachtas, references i n  any other 

s t a t u t e  or  i n  any s ta tu to r y  instrument t o  the s t a t u t e  

o r  p o r t i o n  o f  a s ta tu te  so repealed and re-enacted 

s h a l l ,  unless the contrary i n t e n t i o n  appears, be 

construed as references t o  the p o r t i o n  o f  such 

Act of the  Oireachtas contain ing such re-enactment." 

Whilst sections 2 and 3 of t he  Explosive Substances Act 1883 were . 

not  expressly repealed and re-enacted by s. 4 of t h e  1976 Act the 

! 
e f f e c t  of s. 4 seems, essen t ia l l y ,  t o  be the  same; i f  so, s .  20, subs. 1 

o f  the I n t e r p r e t a t i o n  Act would- appear t o  be a complete answer t o  

t h i s  ground. I n  any event, the  ground f a i l s .  



I n  the r e su l t ,  the Court r e j ec t s  the  several grounds of 

challenge t o  the jurisdiction of the Special Criminal Court. 

The adequacy of the evidence 

The challenge t o  the verdict of the Special Criminal Court 

under t h i s  heading was made on the following grounds:- 

1. That the evidence for the  prosecution established tha t  there 

were no explosives in 144 Trafalgar Road on or before 1st March 

1979, and tha t ,  accordingly, the explosive substances found 

in 144 Trafalgar Road i n  August 1980 must have been placed 

there a f te r  1st  March 1979. There was no, or no suf f ic ien t  

evidence that  t.he accused was a t  144 Trafalgar Road a f t e r  

15th of 16th January 1979 (ground 3(a)  of the written grounds 

of appeal). 

2 .  There was no, or no suf f ic ien t  evidence t o  establish tha t  the  

appellant was born in Ireland (ground No. 4 ) .  

3, There was no, or no suf f ic ien t  evidence t o  establish tha t  the  

acts alleged against t he  appellant were i l lega l  in England on 



t h e  date o f  t h e i r  a l leged corxnission (ground No. 5) .  

4. There was no, o r  no s u f f i c i e n t  evidence o r  admissib le 

. 
evidence t h a t  t h e  b r i e f - c a s e  and c a r r i e r  bag 'found a t  

144 .Trafalgar Road ( e x h i b i t s  HOG 4 and RE 6 0 r e s p e c t i v e l y )  

were contaminated w i t h  exp los ive  substances. 

1. I n  answer t o  t h i s  ground of appeal, Counsel f o r  t h e  D i r e c t o r  

o f  Publ ic '  Prosecutions contended t h a t  t h e  dates se t  out  i n  

t h e  count on t h e  ind ic tment  were i r r e l e v a n t  and c i t e d  i n  

favour o f  t h i s  p r o p o s i t i o n  R. v. Dossi 13CAR 158. I t m a y  

b e  t h a t  t h e r e  are  cases i n  which such a content ion  may be 
1 

upheld b u t  i t  i s  c l e a r  from an examination o f  t h e  t r a n s c r i p t  - 
i n  t h e  i n s t a n t  case t h a t  t h e  defence was conducted, i n  p a r t  

a t  l e a s t ,  on a con tes t  as t o  t h e  dates w i t h i n  which t h e  

exp los ive  substances were i n  t h e  possession o f  t h e  app l icant  

a t  144 T r a f a l g a r  Road. Having regard t o  t h e  proven 

per iods of occupat ion by t h e  app l icant  o f  t h e  f l a t  a t  

144 T ra fa lga r  Road, t h e  dates a l leged i n  t h e  count on 

t h e  ind ic tment  were o f  v i t a l  importance. The Court, 

accordingly,  r e j e c t s  t h e  submission of Counsel f o r  t h e  



Director  o f  Pub1 i c  Prosecutions . But, however, does no t  

ava i l  t he  appl icant .  The judgment o f  t he  Special Criminal 

Court dea l t  w i t h  t h i s  issue, as already quoted a t  p. 3 o f  
a 

t h i s  judgment. 

I n  t he  opin ion o f  t h i s  Court the Special Cr iminal  Court 

was c l e a r l y  e n t i t l e d  t o  come t o  these conclusions .- 

2. Ci t izenship.  By v i r t u e  of s. 5 o f  the  Regis t ra t ion o f  B i r t h s  

and Oeaths ( I re land)  Act, 1863, the product ion o f  

the  r e g i s t e r  or a c e r t i f i e d  copy thereof  proved the b i r t h  

& 

' o f  the  accused and the  e f f ec t  o f  s. 6 subs. 1 o f  the I r i s h  

Na t i ona l i t y  and Ci t izensh ip  Act, 1956 establ ished him as an 

I r i s h  c i t i z e n .  Having regard t o  t h e  evidence o f  the 

dec lara t ion made by him and contained i n  h i s  app l i ca t ion  '1 
for a passport and t he  i d e n t i f i c a t i o n  provided by the Gardai, 

there  was ample evidence upon whicli t he  Special Criminal Court 

could, as i t  did,  f i n d  t h a t  i t  was proved beyond a l l  reasonable 

doubt t h a t  t he  app l icant  i s  and was a t  a l l  re levan t  times an 

I r i s h  c i t i z e n .  This ground of appeal f a i l s .  

3 .  For t he  purpose of t he  charge against the  appl icant ,  as an 



L I r i s h  c i t i z e n ,  t he  offence i s ,  as already stated,  an offerlce 

r .against  I r i s h  law. The Court accepts the  submission 

I o f  Counsel f o r  the  D i rec to r  of Pub l ic  Prosecutions t ha t  i t  
I a 
I 

i s  i r r e l e v a n t  as t o  whether o r  n o t  s i m i l a r  acts would 

I" c o n s t i t u t e  an offence against t he  law o f  England i n  p a r t i c u l a r  

r o r  t h e  United Kingdom o r  of any other State; i t  i s  qu i t e  

r poss ib le  t h a t  an ac t  o r  acts a l leged t o  c o n s t i t u t e  the whole 

o r  p a r t  o f  t he  o f fence charged might no t  be i l l e g a l  i n  the  

8 country i n  which i t  o r  they were committed, bu t  the 

possession o f  the .exp los ive  substances w i t h  t he  i n t e n t  se t  out 

i n  the  sect ion would i t s e l f  es tab l i sh  the  unlawful  and 

mal ic ious content  o f  t he  charge according t o  I r i s h  law and, 

consequently, es tab l i sh  the  of fence charged i n  the  case o f  an 

I" I r i s h  c i t i z e n .  The Court can r e a d i l y  understand ~:hy pub l i c  

r po l i c y ,  i n  t h e  op in ion of the  Leg is la ture ,  would r equ i r e  t ha t  

such be the  case. I n  these circumstances, t he  evidence of 

r Mr. Su t l i ng  was unnecessary. This ground o f  appeal f a i l s .  

F' 4 .  The Court does .not accept t h a t  the re  was an absence of 

s u f f i c i e n t  o r  admissible evidence i n  respect  o f  t he  

contamination o f  t h e  b r ie f -case  and c a r r i e r  bag w i t h  



exp los ive  substances. . C r i t i c i s m  was l e v e l  l e d  a t  t h e  evidence ' I m  
o f  M r .  E l l i o t t  t o  t h e  e f fec t  t h a t  he d i d  n o t  adequately 

i l l u s t r a t e  t h e  reasons fo r  h i s  conclusion, r e l i a n c e  be ing 

placed upon observat ions of t h e  Lord President  Cooper 

t h i s  i s  n o t  such a case. This case i s  concerned w i t h  t h e  

p r o p r i e t y  o f  t h e  acceptance of t h e  evidence o f  an 

i n  Davie v. Edinburgh Corporat ion (1953 SC 34 a t  40). 

i ' ,  

Davie's case was concerned w i t h  t h e  submission t h a t  i n  t h e  i .  
p a r t i c u l a r  case t h e  evidence of an expert  cannot be r e j e c t e d  - 

es tab l ished expert .  The Court f i n d s  no ground fo r  ho ld ing  

W 

m 

. t h a t  t h e  evidence on t h i s  heading f e l l  sho r t  o f  t h e  

I' 

necessary p r o o f .  This ground o f  appeal f a i  1 s . 

I n  t h e  r e s u l t  t h e  Court refuses t h e  a p p l i c a t i o n  f o r  leave 

t o  appeal. 


