
THE DIRE(;TOR OF PUBLIC PROSECDTIOHS 

lC 
Judgment of M r .  Jus t ice  Murphy delivered the 1 6 day of oL.&?A 1984 

The Consultative Case Stated herein by D i s t r i c t  Just ice 08Sullivan 

raises the question whether a summons i n  respeot of an offence 

alleged t o  have been cosmitted within a par t icu lar  Dia t r i c t  Court area issued 

by a D i s t r i c t  Court Clerk rho "was never formally appointed as Clerka 

f o r  t ha t  area but had acted i n  thzt  capecitg w a s  a valid summons. 

The question a r i s e s  i n  t h i s  way. Hichael Feeley vas appointed a 

District Court Clerk on the 15th Hay, 1962. I n  the &we Stated the 

learned D i s k i c t  Jus t i ce  records tha t  i t  was admitted by both part ies  that 

the t i t l e  of M r .  Feeley on such appointment was "Dublin FIetropolftan Dis t r i c t  

Court Clerkn. It seems to  me that  t h i s  admission implies and i t  i a  intended 

t o  imply that M r .  Feeley was duly asaimed by the Minister of Jus t ice  under 

Section 48 of the Court Officers Act 1926 as one of the Dis t r i c t  Court 

Clerks of the Dublin Hetropolitan P i s t r i c t .  It may be noted tha t  the 

Minister is i n  f a c t  bound t o  assign a D i s t r i c t  Court Clerk when appointed to  

one o r  more D i s t r i c t  Court areas and tha t  there i s  no provision f o r  merely 



"attaching" a D i s t r i c t  Court Clerk t o  a Dis t r i c t  Court area. The duty 

of the Minister t o  assign to an area is mandatory under Section 48 aforssaid 

a s  the learned President of the High Court decided i n  the judgment delivered 

by him on the 25th day of July, 1983 i n  the Director of Public Prosecutions 

and Kevin 0 ' Rourke . 
In  the circumstances while i t  was not  s ta ted i n  express terns tha t  

M r .  Feeley was assigned by the Minister t o  the Dublin Net-r'opolitan Dia t r i c t  

I am sa t i s f i ed  tha t  t h i s  was i n  f a c t  the case. I n  addition it is equally 

olear  from what is not sa id  ( ra ther  than nhat is said) i n  the Case Stated 

that  M r .  Feeley was not assigned by the Minister to any Dis t r i c t  Court area 

or  areas other  than the Dublin Hetropolitan Dis t r ic t ,  

I n  accordance with the Dia t r i c t  Court (dmas) Order 1961 (s,I. Ro. 5 of 

1961) cer ta in  e lec tora l  divisions and wards i n  the coantg and c o m e  borough 

of Dublin d e s i ~ a t e d  a t  reference number 76, in &first achedule to  that  Order, 

are grouped together to  const i tute  the " D i s t r i c t  Court area of Kilmainhamn . 
The Dis t r i c t  Court ( ~ i s t r i c t a )  Order 1961 (S .I. Bo. 6 of 1961) i n  turn 

combines the D i s t r i c t  Court area of Kilmainham with those of Dundrum a d  
a 

Rathfarnham t o  cons t i tu te  the Dis t r i c t  Court D ia t r i c t  No. 11. It uas not 

suggested i n  the Case Sta te  o r  i n  the s p e n t  before me tha t  the D i a M c t  

No. 11 or the Kilmainham area of the D i s t r i c t  Court f e l l  within o r  formed 
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par t  of the Dublin Hetropolitan Dis t r ic t .  It doea appear, harever, 

t ha t  the County Office of Dublin is a sub-office of the Office of the 

Chief Clerk of the Dublin Metropolitan Dis t r i c t  and that  the County Office 

includes D i s t r i c t  Court D ia t r i c t  Ho. 11 and a l l  of the areas comprising 

the same. I n  addition, i t  appears tha t  the Chief Clerk of the Dublin 

PIetmpolitan D i s t r i c t  has acted (and I assume has been aasigned to  so ac t )  

as Clerk f o r  the D i s t r i c t  comprised i n  Di s t r i c t  Court D i s t r i c t  Boa. 10 and 11. 

On the 10th July,  1978, H r .  Feeley was appointed a Senior Clerk. On 

or about tha t  date the Chief Clerk of the Dublin Metropolitan Dis t r i c t  

purported to  assign M r .  Feeley to the County Office,meaning thereby, 

apparently, D ia t r i c t  Hos. 10 and 11 of the District Court. 

The Dis t r i c t  Court Rules ( ~ n l e  91, paragraph 2) authorise the division 

of dut ies  among Clerks assigned t o  a Court area i n  the following terns:- 

"Where more than one Clerk i s  assigmed to  a Court area, then the 

principal Clerk i n  such Court area,  o r  i n  the Hetropolitan Diatr ic t ,  

the Chief Clerk, ma7 make such divis ion of duties among the Clerka 

assigned to  such Court area o r  to  the sa id  Dis t r ic t  respectively 
d 

a s  he thinks proper." 

It does not seem to me that  i t  would be correct to describe this power 

to  d i d d e  dut ies  a s  a delegation, a t i l l  l e s s  an a sa ign~en t  to  a Dis t r i c t  Court 



area but whatever the description i t  is c lea r  that the power vested i n  

the principal Clerk o r  the Chief Clerk as the case may be i s  limited to  the 

control of functions carried out by Clerks i n  the area o r  areas to which 

they have already been assigned, tha t  i s  to  eay, aesigned by the Minister 

pursuant to  the provisions of Section 48 of the Court Officers Act 1926. 

It is understandable tha t  the arrangements - which presumably serve a 

useful administrative purpose - under which the Chief Clerk of the Dublin 

Hetropolitan Dis t r i c t  i s  a lso  a D i s t r i c t  Court Clerk in Dis t r i c t  Hos. 10 and 

11 which a re  again apparently f o r  administrative purposes described as the 

mCounty Officen ahould give rioe t o  some confuaion but on any analysis i t  seems 

t o  me t o  be c l ea r  that under no aircnmatances has the Chief Clerk of the Dublin 

Metropolitan D i s t r i c t  the power to  assign a person who has been val idly 

appointed D i s t r i c t  Court Clerk of the Dublin Metropolitan Dis t r i c t  t o  any 

other D i s t r i c t  Court area outside the Dublin Metropolitan Diatr ic t .  That 

being ao I am forced to  the conclusion that  the Minister not assign 

and the Chief Clerk of the Dublin Metropolitan Dis t r i c t  couldnot  asaign 

W r .  Feeley to the D i s t r i c t  Court area of Kilmainham. That being so, 

M r .  Feeley had no power to  a c t  i n  tha t  capacity. 

The Case Stated records that M r .  Feeley hus since July 1972 issued 

summonses f o r  the Dia t r i c t  Court area of Kilmainham. On the basis  of that  



.admission the appellant contends t h a t  M r .  Feeley had indeed pomr by vir tue 

of the Dis t r i c t  Court Rules, Rule 30 (1) (c) t o  issue the summona i n  question, 

That rule  provides a s  follows:- 

*in cases where a defendant is charged with an offence, i f  the offence 

is s ta ted  to  have been committed o r  the defendant resides within the 

l i m i t s  of the Court area or  areas f o r  which he ac ts  as Clerk ." 

The argument of the appellant is, therefore, t h a t  where a person is 

a D i s t r i c t  Court Clerk theqprovlded tha t  he a c t s  - a s  Dia t r i c t  Court Clerk 

f o r  a par t icular  area that, the rule aforesaid gives him power so t o  do. 

Whi l s t  this may be a l i t e r a l  in te rpre ta t ion  of the ru le  I cannot accept 

tha t  it i s  the correct  one. If t ha t  in te rpre ta t ion  was accepted it would 

mean that any person ( o r  more correctly any D i s t r i c t  Court clerk) who usurped 

an authority would necessarily obtain tha t  authority. Moreover it would 

necessarily involve concluding that  the actual  authority vested i n  the usurper 

on the first occasion on which he puraorted t o  exercise the part icular  

function because i t  i s  the very exercising of the function tha t  confers upon him 

the power if t h a t  construction 13 correct.  Of course i t  is not suggested 

i n  the present case that there was any conscious attempt by the Chief Clerk 

of the Dublin Met rap l i t an  Dis t r i c t  t o  grant o r  by M r ,  Feeley to assume the 

=warranted exercise of any power; quite the reverse. I t  i s  clear  that 
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M r .  Feeley must have acted i n  fact as D i s t r i c t  Court Cleric of the 

Ki lmainha D i s t r i c t  Court a rea  f o r  upwards of f ive  years with ths  howledge 

and t a c i t  amroval  of the 14inister f o r  Ju s t i c e  and h i s  o f f i c i a l s .  However, the 

argument made on behalf of tho appel lant  must stand o r  f a l l  on the 

proposition t h a t  the very f a c t  of ac t ing  on even one occasion a s  D i s t r i c t  

Court Clerk of an a rea  confers the power to issue summonses within t h a t  

area.  The r e p e t i t i o n  of f a c t s  over a period of years  i n  no way strengthens 

the  ar-pnent based on the i n t e rp re t a t i on  of Rule 30 aforesaid,  

It seems to  me t h a t  the  r u l e  i n  question must be in terpreted es being 

l imited t o  a D i s t r i c t  Caurt Clerk who a c t s  va l i d ly  as Clerk of the  a rea  i n  

which the offence i s  a l leged to  have been committed o r  the  defendant 

resides.  Unless the r u l e  i s  so construed i t  would lead t o  the  absurd 

r e s u l t  to  which I have a l ready referred,  i .e, t h a t  the usurpation of a power 

val idates  i t3 exercise .  

Counsel on behalf of the appellant  contended t h a t  the presence of the 

respondent i n  the D i s t r i c t  Court t o  answer t he  c5arge al leged i n  the summons 

cured any defect  which mag have exis ted i n  the summons o r  ths i s sue  thereof. 

I n  s u q o r t  o f  t h a t  c o n t s n t i o ~  she referred t o  the S t a t e  (~ t t o r r roy  ~ e n e r a l )  a d  

Fawsitt 1955 I.R.  30; D.P.P. and Clein 1983 1.R.X. 76 and ths decis ion of 

the  ?res ident  of the High Court i n  the C t a t e   ear^) and D i s t r i c t  Ju s t i c e  



Neil= unrewr ted  but del ivered on the 21st  March, 1983. What these cases 

make c l ea r  is tha t  no want of form o r  lack of procedural correctness i n  the 

sunmons i t s e l f  cen be of any a v a i l  t o  an accused if and when he a t tends  i n  

answer t o  the sumaons. I n  the Clein case I4r. Jus t ice  Heochy i n  delivering 

the judgment of the Supreme Court ( a t  page 77) s t a t ed  the posi t ion as 

follows:- 

"A summons, a f t e r  a l l ,  is  only a wr i t t en  command issued to a defendant 

f o r  the  purpose of ge t t i ng  him t o  a t t end  Court on a specif ied date  

t o  answer a specif ied complaint. I f  he res?onds t o  t ha t  connand 

by appearing i n  Court on the  specif ied da te  and by answering the summons 

when i t  is  ca l led  i n  Court, he cannot be heard to  say that he was not  

properly summoned i f  the complaint set out  i n  the summons i s  a va l id  

one ." 
It seems t o  me t h a t  that quotation dea l s  f u l l y  and authoratively with 

the posi t ion i n so fa r  as it r e l e t e s  t o  the  summons but it also  adds the 

important qua l i f i c a t i on  t ha t  the estoppel ( i f  I may ao describe i t )  only 

o p r a t e s  "if the compleint s e t  out  i n  the  summons i s  a va l i d  onew 

I n  the present case Counsel on behalf of the respondent arqued t ha t  

ths pow= to  i s sue  ths summons w a s  co-extennive with the potJer t o  hear the 

complaint and that accordingly ou the D i s t r i c t  Court Clerk did not have polfir 
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to  i s sue  the  summons wi thin  the D i s t r i c t  Court a rea  i n  question ne i t he r  d id  

he have power to  hear  a conplaint  which arose i n  t h a t  area e i t h e r  by reason 

of the f a c t  t h a t  the offence was nllewi to have been committed w i t h i n  the 

area o r  tha t  the defendant resided there.  Whilst t h i s  does not  agpear t o  be 

expressly s t a t ed  i n  t h e  s t a tu to ry  provisions deal ing with the D i s t r i c t  Court 

o r  the functions of the D i s t r i c t  Court Clerk nor i n  the District Court Rules 

i t  does seem to  me t b t  the rece ip t  of a complz-ht and the i s sue  of a 

suumons by the r ec ip i en t  of the camplaint are ,  a s  Counsel has s a id ,  

"co-extensiven. The purpose of receiving the  complaint i s  to  enable the  

rec ip ien t ,  be he D i 3  tri c t  Ju s t i c e  , Peace Commissioner o r  D i s t r i c t  Court Clerk, 

t o  decide whether i t  is an  zppropriate case i n  which to i s sue  a summons. 

A s  a D i s t r i c t  Court Clerk cannot, a s  I have a l ready found, i s sue  a summons 

i n  respect  of an offence a r i s i n g  outside the arga o r  a reas  t o  which he has 

been assigned i t  seems t o  me t h a t  he cannot i n  any meaningful sense receive 

a complaint i n  respec t  of m y  such offence. Indeed i t  may be observed that 

the Ordinary Summons Form four of the D i s t r i c t  Court Rules contains a 

r e c i t a l  i n  the following terns:- 

"Whereas a complaint has been made to  me tha t  - - " 
and then goes on 

"This i s  to conmand you t o  a ~ p e a r  es defendant on the hear ing  of the 



"said ccmplaint a t  the D i s t r i c t  Court a t  etc."  

c e r t a i n l y  the form i n d i c a t e s  that the summoos is issued by the person 

to  whom the complaint has  been mede aod i t  seems to  me not  onlg i s  i t  

understandable t h a t  the  form should so prescr ibe  but t h a t  any o t h e r  

procedure would be meaningless. The onlg j u s t i f i c a t i o n  f o r  a person who 

has  ?over to  i s s u e  a D i s t r i c t  Court S m o n s  f o r  i s s u i n g  one is  t h a t  

he has  i n  the p a r t i c u l a r  case processed a complaint and has  reached the 

conclusion t h a t  i t  i s  an appropr ia te  case i n  which t o  exerc ise  the  power 

vested i n  him. 

I n  these  c i r c m s t a n c s s  i t  seems t o  me t h a t  the defect  of which the  

respondent complains r e l a t e s  t o  the substant ive  condit ion precedent to the 

i s s u e  of the summons, namely, that i t  should have been received and processed 

by a person who had the appropr ia te  au thor i ty  t o  i s s u e  a sumnons i n  r e s p c t  

of the comolaint and that the f a i l u r e  t o  f u l f i l  t h i s  condit ion is not  

a want of form o r  l a c k  of  y o c e d u r a l  correc tness  i n  the summons but  a defect  

going t o  the m o t  of the mat ter .  Accordingly, the  attendance of  the 

respondent i n  answer t o  t h e  sumon3 did no t  i n  my view cure the defect .  

I n  these circutsstances I am of o?inion t h a t  the ques t iomra i sed  by the 

learned D i s t r i c t  Jus t i ce  should ba amrered  as f o l l o ~ f s :  - 

1 .  No. 

2. No. 


