3
ST

. ] a -

THE HI%H CCGRT .

P e — "
-~ .

1982 Mo, 287G

| 9]

313

STAT

]

ROLAND HeCONWZLL
. Prosscutor

-end -~

v
1]

soonden ¢

Judement of Mr. Justice Hamilton delivered the 1st dav of June 1583,

This is an applieation brought by the Prosecutor herein to
have made absolute; notwithstanding cause shown the Conditional
Order of Certiorari made ierein on the 24th day of May 1983 by
Mr. Justice FecHMahon.

The application for the Conditional Order was 3rcuﬂded on
the Affidavit of the Prosecuior sworn herein on the 20ta day of
May 1982 and the Affidavit of David Zllis sworn herein on the same
date and the exhibits referred to therain.

The Regponilent vurported to show cause by the iffidavii of

Kicholas Doyle, & Section Officer of the Respondent Board, sworn

TR m H AN s e AT ed b A St e s o -

AR

Z 7
%z‘
{‘g SO e TN

DR BT

A

e

4




PP

WRLRCTR O YU

iiasiisokin

N

on the 26th day of July 1%82.
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The f2cis relevant to the deterzination;
are that:— o/

1. The Prosecutor.is ané was at all tices meterial hereto
a disebled person and entitled to the mainterence
allowance’for the disabled perséns rursuant to the
provisions of Section 69 of the Hezlth Act 1970 and the
reguletions made thersunder.

2. Since in or about the month of Decemdber 1978, the
Prosccutor had been in receipt of such allowance.

3, In or aboui the 16th day of Nay 1660, the Prcsecutor
parried one Jean Sherrard, who at the time of the said
marriage was in r;ceipt of unemployzent tenefit in the
sun of £32.70 per week.

4. At that time the Disabled Persons Maintenance Allowance
being raid to the Prosecutor was £20.45.

5. By virtue of the terms of irticle 6(c) of the Disabled

Persons (Maintenance Allowances) Regulations Statutory

Tnatrument Humber 160 of 1975 and Article 6(c) of the

Disabled Persons (Maintenance Allowances) (Amendment)
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(umber 2) Regulations of 1981 Statutbry Instrument Nunmber

34 of 1981, the Prosecutor was oblilfed to notify the

”~

Respondent of any change in hia/:ircumstances za terial to

his entitlemént to the said aliowance,

The Prosecutor's marriage and the fact that his STouse was

in receipt of an inccme undoubt;dly amouﬁted to a change of
circumstances within the ceening of the aforesaid regulations
but the Prosecutor, who was unaware of the said regulation
did not notify the Respondent of his marrizge for the purposes
of complying with the said regulation though he did so for
other purposes.

It appears from the Affidavit of the said Nicholas Doyle

that he first be;ame aware of the Prosecutor's marriage on
the 8th day of September 1981 and of the fact that his wife
had an income; that it was not until the weel ending the 10th
day of October 1981 that the Prosecuter's allowance was
reduced from £20.45 to £13.83, which reduction was made
after receiving particulars from the Prosecutor of their

date of marriage and of the spouses income which, at that

time, congiszted of Sociel Welfare Payments of £27.02 per
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The Prosecutor then consulted Mr, Zllis of the

-

week. The purpoce of this reductign was to ensure that

.y

s
the combined inccme of the Prosgéhtor ard his wife did
~
S F

not exceed £40.85. d

The Respondent considered that a; over-payment of the
Disabled Persons Maintenance Allowance hati been made

to the Pr;secutor during the périod from the-ioth day of
Hay 1980 to the 10th day of Cctober 1981 and a decision
was mede to recoup the over-payment by 2 deduction of
£2,00 per week from the amount payable to the Prosecutor.
While the amount of the over-rayment had rot been

deternined et that stage, the Prosecutor was informed

that the amount had to be repaid by & weekly deduction,

Law Centre and the Tollowing correspondence then ensued:—

By letter dated the 16th day of Cctober 1981 Mr. Ellis

wrote to the Respondent as follows:-

"Dear Sir,

We act on behalf of the ebove in conmection with 2 e¢lainm

made by your Board for repayment froa our clients for

an alleged over-payment of the Dizabled Peraoms ¥aintenence
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Coolock Comnunity
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Allowance,

.
°r

o5
#Ar. NeConnell was in receipt of DFfA prior to his marringe

o

in May 1980 and continued to receive the allowance, at the
full rate, after his marriage up to this week. This week
our clients were informed that as Mrs. lMcConnell is in
receint éf Unemployment Benefit her husband's DPAy will
have to be reduced. They were clso informed that this
reduction should have opernted from the date of their
marriage (¥rs, McConnell was in receipt of Unemployment
Benefit throughout this period), and that therefore & refund
will be claimed by the Board, which would be payable at the
rate of "a coudle of pounds” a week deducted frem the
allowance,
We wish to point out that our clients did rot attenvt in
any way to deliberately withhold information from the
Board, and were not informed that the DEfA was liable to
be reduced on account of Mrs. McCommell's income. iore
importantly our clients czlled to Emmet House three or
four weecks after their marriage, to seek information about

]

any posgible additions to the DFIA following the marriage.
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At this vigit full disclosure was made by our clients as

to their mecna and they were at pégtime informed that,
.

Com Ehio s 4 .
given their joint means, the DR{A was liable to te reduced.
In view of.the above facts we ccnsider that it would be
unjust of the Board to seek a refund for the extra allowance
which was.received in good faith and through no fauli of
our clients. We also consider that given our clicntg'
circumatances, Mrs. McConnell is still unemployed, it would
place a considerable additional burden on them if &

refund was sought.

We look forwvard to having your ccmments in this matter in
the near future and trust ihat in the interim periocd no
ettempt will be made to seek a refund by reducing our
clients' DPiA.

Yours faithfully

Dz2vid Illis,”

By letter dated the 29th day of October 1961 the Respondent

replied as follows:-

"Dear Sir

I am dirzcted by the programme manager, lr. 7. J. Donoghue
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to acimowledge receivnt of your letter of {16%h Octobe
Lx}

K
v

o

. . o,
1281 regarding Diszbled Persons Maintenance Allowance

. o
S
for the above~nzmed,

’

v
-

The case is being investiszated and vou will be informed
k-3 =1

further in the matter in due course, -

Yours faithfully

¥. 0'Donnell
ASO .
Community Care Services"

On the 30th of Ocitober 1981 Mz. Ellis again wrote as follows:

"Dear Sir

We refer to our letier of the 16th Cctoter, in the above

matter and we would appreciste an early renly.

Yours faitafully"

On the 19th of Wovember 1981 the Respondent wrote as follows:-—

"Dear Mr. Ellis

I wish to acknowledge receipt of your letter dated the

30th of Octoter 1931 regarding previous corresvondencs

in the a2bove matter.

The Board iz awaiting a revort from the Devartment of

Social Welfare before a further decision can be ma
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the case. - ﬁ?

i > ﬁ
Youra sincerely % i rﬂ
ol : i
C : k

7/
M. O'Donnell

: _ en
}% Community Care 3ervices." . j !
B . f =
3 On the 16th of December 1281 Mr. Zllis wrote:- ’ a
. - ' C o i

" "Dear Mr. 0'Donnell L
T
I refer to your letter of the 19th Novemder 1981 and i’l =
S I
I would be obliged to know if you have yet received i ! F]

}
-
the report from the Depariment of Socizal Welfare that _; r1
.f} you are awaiting in this czse, ,§ -
‘% I look forward to hearing from you. .§ o

3

Yours sincerely" i

‘; | ) : m}
T& On the 313t of December 1981 the Respondent replied as follows:- B |
.jf "Jear Mr. Ellis 1'1

s I wish to acknowledge your letter of 16th December 1981

regarding the above-named.

I understand from Mr. Doyle in our area office in Cromcastle

RIS RIS ASNSENTALE T ol TAT AW P WL S P s+

Road that a report hes been received from the Department

of Social Welfare. The case is beinz ezamined and Mr. Doyle £ 9

1 will contact you early in January,

Yours sincerely

3

3 M. 0'Domnell i
Comaunity Care Serviaces"
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to the Respondent aa follows: -

By letter dated the 6th day of January 1982 ¥r. Ellis wrote

°y

ey
2.

"Dear ¥r. O'Donnell -
I refer to m& earlier ccrrespondenée in this metter and
oy last letter of the 16th of December 1981: Tn view
of the fact'that I understood that this matier is siil]
under investigation I wes surprised to leam froa ny
clients that they had bteen informed by the local Cozmunity
Care OffTice that from the 10th Jeanuary an emount of £2,00
per week will be deducted from their DPIA. I will repeat
my request for your cexzents on our letter of the 16th of
October 1981 and T would reguest thet any deduction froa
our clients DPM& should not take place before we have
received these comments and had an opportunity to discuss
then with our clients,
I look forward %o hearing from you in the near future.
Your sincerely"

By letter dated the 29th day of Januery 1982 the Resrpondent

wrote as follows:.—

"Dear Mr. Ellis
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I refer to your letter of the 16th of October 1981 regerding

»
“r

4
o
an over-piynent of Disabled Persons Maintenance Allowance to

~
) Vi
the above person. 4

Under tne DF7A regulations 1981 the recipient of an
allowance is required to notify the health bozrd of any
change is his medical condition or any circumstences of his
srouse or other dependants meterial to his entitlement to
the allowance,

Hr. McConnell was notified by letter of the conditions
attached to rayment of the allowance before Yeyment commenced.
Hr. HeConnell's marrizge in May 1960 clearly affected his
entitlement to an 21lcvance. FKis failure to notify this
office of the chanée in his circumstances resulted in an
over—-payment of £814.00 arising before the maiter came %o
the Board's notice.

It is proposed to recoup this over-payrment by deducting
£2,00 per week froo Mr. McComnell's DFYA,

I regret the delay in replying to Your letter which resulted
in a delay in obtuininz information from the Devartment of

Socinl delfare,
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Yours sincerely .

Nicholaa Doyle g

Section Officer.n" <

A
As appears from the Affidavit of the Prosecutor the decisionsg
by ' )

.

spondent which were challengzed by him are:-

-

1. The decision made by the Respondent in or 2bout the month

.

of October 1981 to reduce his allowance from the sun of

£20.75 to £13.83, which decision remained in effect until

the 9th day of Januzry 1982 and

2. The decision that there had been an over-payment to the

Prosecutor of the sum of £814.00 and that this amount

had to be refunded by him to the Respondent at the yate

of £2.00 per week.

The grounds upon which the Corditional Order was granted were

as set out in paragraph 9 of his said £ffidavit and are that;

(a) the Respondent purporied to rely on the Disebled Persons

¥aintenerce Allowances (Amendment No. 2) Regulations
1981 which did not come into operation until the 6th
day of Ociober 1931 and any over-payments made tefore

that date cannot ke recoured under thege regulations.

(b) the Prosecutor compiied with the provisions of Regulation 6 (c

T R e .
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of the aforesaid regulations by informing the Respondent

(%

a, "
of hic marrisge and of the fact tg?t nis wife was in

v

receipt of unenployment benéfifj and

o
C e

representations on his dbehalf,
If the Prosecutor's case depvended ;olely on (2) and {b) T would
allow the cause shown and refuse the epplication to make absolute the
Conditional Order granted herein,

The provisions of Article 6(c) of the 1981 regulations are
similar in terms to the provisions of Article 6(c) of the 1973
regulations, and indeed I anm satisfied that the deduction was made
by ths Respondent not because of thre failure to éczply with the
regulations as such but'by reason of the changed circumstances

which came to their notice.

I am however satisfied that the Prosecutor wes not given

adequate opportunity to have representations made on his behalf with

: regard.to the decision made by the Respondent that there had been

an over-payment of £814,00 and that this amount should be refunded

at the weekly rate of £2.00 per week,

It is clear from the correspondence and in particular the

(¢) The Prosecutor was given no or no adequete oprortunity to make
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{ letter dated the 16th day of October 1981 written by Mr., Ellis
that he was desirous of making further reoxgasentations on th i
ks |
Resvondent's tehals, . ~ .
Vd :
/
. In his said letter he sought the Respondent's comnents on :
the matters raised in his letter and reitsrated thia request in D
B
. ) . 2
his letter dated the 6th day of January 1982, "y
. -
by
In his letter dated the 16th day of October 1981 he stated:- ;a ;
|
3 "Wde look forward to having your comments on this matier in
kY
™ H
' the near future and trust that in the interizm period no !
4
m attempt will be zade to Seek a refund by reducing our clients: -
3 , :
1‘1} . ~‘ ’3
54 DPA." 5 ;
3 1
' ¢t is clear froz the same that depending cn the cozmmentis of <4
(M Y . E
| = the Respondent in reply to his letter, he intended mak¥ing further 1
@ A i
M
representations onbehalf of the Prosecutor before any final decision .
i
) o
“a 3 . "i
m was made, ¥
Oy :‘.'
E In my view, he should have bteen afforded such opportunity and }i
o ]
in addition he should have been afforded an opporiunity to comsider 5
K
i !‘
M. A
. T
o and make representations upon the revort which the Respendentsottained

B
1}
i i
't

reaching their decision.

from the Derartment of Sociai elfare and to whick: they had resard in
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regard thereto, if he so wished, io thé’aespondent.

in Xiely .v. Minister for Social Welfare 1977 Irish Reports at 281:-

At no stage was Mr. Z1lis informed of the contenis of the

~-
.
‘v

said report or afforded an opportunity to;ﬁeke representations with

PN

As stated by ¥r. Justice Henchy in the course of his Judgzent

+ v —

"Phis Court (that is The Supreme Court) has held, in ceses '

f ewee e e

such 23 in Re: Hzughev that Article 40 Section 3 of the

Constitution implies 2 guarantee to the citizen of basic

'
\
4
fairmess of procedures. The rules of natursl Jjustice must f
;
be construed accordingly. Tribunals exercising quasi- 4
judicial functions are frequently allowed %o act infornally - 4
to receive unswWera evidence, to act on kheresay, to derart 3
from the rules of evidence, to ignore ccurtroom procedures E
and the like - but they may not aet in such a way as to P

-

Talit

imperil a2 fair hearing or a fair result. I do not attenpt

an exposition of what they may not do for, to quote the i

frequently cited dictum of PTucker, L. J. in Russell .¥. The 3

Duke of Norfolk, "There are, in my view, no words which are

of universal application to every kind of inquiry and every

kind of domestic tribunal., The recuiremenis of natural o
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Justice must deperd on the eircumstances of the case, the

[V
.

il
rzfure of the inguiry, the rules und®r which the tribunel
R
is acting, the sutject maiier thdg is being dealt with and
so forth.," ”
Of one thing I feel certain, that natural justice is not observed
if the scales of justice are tilted against one side all

through the proceedings. Audi elteran rarten means that

both sides must be fairly heard."

I am satisfied that the rules of naturzl Jjustice were not

complied with in this case tecause Xr. Ellic, acting on behalf of
& ’ 5

the Prosecutor was not afforded an adequate opporturity of making

representations on behalf of the Prosecutor before the decision

of the Respondent was made and that he was not afforded an opporiunity

.

of considering the report froz the Depertment of Social Welfare end

maling representations thereon, if he so desired.

Conseguently I will disallow the cause shown and make absolute

the Crder in so far as it relztes %o the finding that there had been

an over-rayment of £814.00 and that this sum should ke repaid at the

rate of £2.00 per week,

I a3 limiting the Crder to these decisions of the Resrondent
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! . because they are the ones referred to in Mr. Ellis's letter of the

1 ' 16th of October 1961, e o
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