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INTRODUCTION
The 1late M. Jweu O'Flanagan and the defendant, Mr, Pope, entered

into a buulnoss relationship which involved the formation of a company

-
>

i +
- 33 .

(the first named defendant) in which eacg’held one share, and the acquisiti

. .‘/"‘ ;
by the company of a number of propertios including, in particular, a shop

premises (now worth, I am told, about £100,000) at 139 St. Peter's Road,

Walkinstown, Dublin. The plaintiff Mr. Sean O‘Flanagan 1s a son of the
i :
deceased lr, O'Flanagan and the executor of his will, The plaintirrs

-

Elizabeth O'Flanagan is the deceéned'a widow, The first elaim in these
proceedings which 1 will consider is that the company holds the premises
130 8t, Petor's Road in trust for tho plaiptifts Jointly or, alternativeiy,
in truat for the plaintiff Mr. Sean O'Flanagan alone. The second claim

relates to the compnny, After Mr, O'Flanagan’s death My, Rope, appointed

the third-named dofendant a director.of the company and he and his -

co-director then rafused to registor Mr, Sean O'Flnnagnn as a‘ahafeholdpr'in
place of hin late father and, relying on a written agreement of tho 15thrnar¢:_
1978, they claim that yr. O'Flanagan's éstnto £us no interest in the conpan&

and no claim on {ts assoets. Tho plaintiffs claim, calling in aid certain

.

X -
v ¢

well eatablished equitable Principles, is that the written agreement should

be set aside on the ground (a) that it wag procured by undue influence or

\




?, v‘.A alternatively (b) that the bargain it represented was an unconscionable
,-,,%‘ ¥ one; injonctive, declaratory and othoer rolief are also claimed,

r{'{T f 1 propose in Part 1 of this Judgmuut?to dexl with the early part of
oo -

B : &

:.'-‘.,‘ v'; B

r: the relationship botween the deceased and Mr, Pope (who I will call the

:“t - /."

Befomdant) which relates in particular (but not exclusively) to the claim thy
Lha company Is a trusteoe of the premises; in Part 11 with the claim to set
aside thd agrecment of the 15th Mm'ch,T 1876; in Part 111 to other issues

that ariso, In Part IV I will give wy conclusions on the rolief clazimed by i}

the plaintitry,

T PART 1

CMEL and Mres, O'Flanagzan had Yived for a numbar of years in England

»

before Mrs, O'Flanagan's return to this country in the year 1963, She

)

T, e . Lt e R ot S
cume for the purpose of Flnding a suitable Premises in which she and her

7

‘e

‘huub:uul could carry on business, Sho succeeded in negotiating a 21 year

1

lense of 139 8t, betor's Road, Walkingtown at an annual rent of £916 and sho

i i

i

opencd up a procery business in it, The premises (comprising a shop with qH

[} . . . . o . . . . J . . I . ;ii

living accommodation overhead) were ona of. several newly constructed - fi

' ' i

buildigm which formed a small shopping centrae, In another of the premises 1

- . . 5 3
: : . {
. In the same shopping centre, at No, 120 St, Peter's load, Mr, Frederick' !

lope (tha second named defendant) opcned Up a newsagency business, In the

~— ~3 —3 3. 73 T3 —3 T3



year 1965 do, ' Fliougmn joined his wife and together they set about

building up thejyr business, - Thay Toowed a family company (Grechills

-

supermackot Limd tmd) but the arreangements botween them were vory informal;

06
b
the leasn od the premises was left in thae name of Mrs, O0'Flanapgan and the
1" ‘
!

Atk
shares in the compnny were not divided avenly between them, * I am satisfiedff

-

however, that it was intended that they would run the business on d*goint

basjs and thatl its profits were to be Jointly ownad,

Unfortwmtely their plans dtd act work out as they had hoped as 111
health steuck Mr, 0'Flanagan. He sustnined his first stroke in the month
of June 1967 and it was a bad ono, In July of 1969 he suffered a socond
one and in the year 1971 a third, These so incapacitated him that Mrs. '

.
O'Flunagan wus required to run the business virtually single-handed until
she, in her turn, succumbed to high blood pressure, As n resdlt; early in -lq
| ' |
the’yeur'1973, it was decided to sell the gnddwill of the business and the L
leasehold interest in the premises und on the 14th December, 1973 a contract :%
. . V.
wus éntered into with o Mr. Edmund Tuﬂney for a consideration of L£32,000,
After paving various dobts the O'Flanagans had a little over £19,000 left L
from the snle of the promises, Qkﬂlis was put into a joint account in A
locnal Bauk nmd I am satisfied from Mrs. O'Flanagran's ovidence that she ‘and

her husband ovnad this money Jointly,
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As o resul L ol the serfes of strokes which Mr. O'Flanagan suffere

walled with a limp and the movement of hiys mouth was impaired, But h

misfortunes did not end there, Ln the month of September 1973 it WHS

o5
&
Found hat he had a malignant yﬂmuur ol

3

the large bowel and he underwer.

&
B

N ) /7

major suryery for caneer., From then on Mr, O'Flanagan knew that he

-

suttpréd from cuancer; as did all hig friends including, notwithstanding

protestations to Lhe contrary, the seoond named defendant in thesgse =~

ct

roceedings

Mr, #eed Pope ia highly intelligent and g very articulate person w.

’

ohviously o peoat deal of business acunon, Originally his relationsniy

with My, O'Fluanagan was g soeial one, He and Mr, O'Flanagan went drink

tngether ovoer many years at least three or four nights every week, Mrs

O'Flanagan waa far from happy with thisa

relntionship and the effect whic

it bad on her hugband as he had been advised by his doctors not to drink

because of the effect alcohol would have as g nunﬂtot(hugs he was requirec
1

to . take, Mt he ignored this mdvice and very frequently came home so

drunk that. he fell about the house, At the time of the sale of the |

dnupang presises (and juust after Mr, O'Flanagan's first operation) th.

relationship Lotweon Mr, O'Flanagan and the defendant changad from beinpg 2

“

Ppurely soccial one into A business one,

This development came about in tI
i

way,



111 il

Tha Holicitors for the jamblords of the shopping contre wrote to

'

each.of the tenants in March of 1972 offering to sell to them the freehold

interest In thelr properties, The O'Flanagans did not want to take the
i
‘.'?

of fer up and guve their purchuser, Mr, rﬁnnoy, an opportunity to do so

Vi
/

if he so wished, The defendant however was very active amongst his

..

co-tenants in the shopping centre nnd endeavoured to negotiate a joint

. ]
apgreement between all the tenants and thelr landlords, Theue efforts

3

failed; in particular a Mr, Stewart,. the lessee of 135A St. Peter's

Rond, did not wish to huy out the freochold, Late in the year 1973 and

’I

-

early in the yaar 1974 the defendant put forward tor My, O'Flgnagnn‘s
consideration a scheme for a joint venture between them, He sugpested
that thiny should go into partnership to buy a jicensed premises; that
the O'Flanagans would buy out their landlordalintorest and having done

so raise capital by selling the property subject to the lease, He would |

B , ‘

do the same in respect of 129 St. Peter's Roud and also in respect of

.
' i B . .8
' . N . -

other premises he owned at 49 sundrive lload, Kimmage. Each partner would 'm

vt PR |
: !

put un equal nmount of capital into the business and the profits would be ri

B : } Voo . PR

; 'divided coually, ‘ . '?
. : ?

Mes. O'Flanagan was against the idea from the word go. Not only did o
K m
& ' ‘ @ !
§;~ she dislike the effect which the association with Mr. Pope had on her ?
i ‘ ' |

, s
———
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hashand's welfare bul also because she eonsidered tho Investment fn the

i

freechold to be a bad one, She urgently nageded money and in fact had to

~
.

Fo ont to seel work to muintain herself,;per husband (who was unable to

4

# *
vork)and hor burpo family of edipht ehilidren. It speaks volumes tor

Mr, Pope's powers of pernuasion Lhat he eventually succeeded in getting
her agreement to his proposals, fle did this by constantly coming to her

house in the company ‘of her husband and extolling the benefits of the

-

vvniuru which be had in wmind,

I need not delay in detailing the course of the negotiations. 1

should however, make clear that although Mr, O'Flanagan was a party to the

eventual agreement the defendant was the instigator of the whole plan and

in the discussions whieh took place with Mrs, O'Flanagan Mr, O'Flanagan was

-

imere onloaker In the efforts his rreiond was making to persuade his wife

to apree Lo part with their Joint savings, When agreement was reached in

~

. . \ N '
February 197 xefhpdqnt_'s proposals had developed and matured, lie told Mrs,
AN

O'Flanaran (Nt he\had*.formed p company (the first named defendant herein);

that as part the  schidmo
NN
NN -
Lhe company Whgld buy out™ ti

Rr raiging capital to buy a licansed premises

londlords intereat in 1353 St. Pater's Road

(tr, Stawu;}Qn premises); that tho conpany necdod a short-term loan of

B

£7,600 trom tho O'Flanaguns which would bhe repaid when My, Pope had

PR TorY
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ul'l'.cclml the sale of his two promisoes. I am satjsficd that what wase\entua)}w
agreed initially between the partners and then between the partners and
CMig O'Flansgan was as follows: >
¥ -

. : 1" o

3 (n) My, aml Mrs, O'Flanagan were to buy out the frechold in 139

SU. Potor's Road; the property would be thelrs and they would

-

% . " enjoy the ronts and profita until it was sold for the purpose of |

‘7"’\

& \ o e o . | !
Y providing capital to buy a licensed premiscs; E
(L)  the defendant M, Pape would buy out his lzn’ndlor‘ds interest in f

;E“-Z . : il

5 129 St, Peter's Road and 48 Sundrive Houd, Kimmage and he too !

f‘:-'f:» ’

:ﬁ would sell these propertics and put an equal amount intoi the e

e !

,53: p:n-tncrshib business, aa Mr U'Flanagan put in; ' i

‘ ()  the partnership business would be carricd on by the company, L

Y . [

:fé . . . : . '

?5,‘: tay-Ger Limited, in whieh Mr, Pope and Mr, O'Flanagan would

B m

5 have an eqgual interest;

"

L2 ‘ : P . :

i (d) for the purpose of raising further capital the company would
[ ]
buy out the lundlords interest in 135A St, loter's Road., = For
Lthis purpose Mr, and hlra..O'lo‘l;mucnn would lend to the company .

: . . -
the sum of L£7,000 mud thiy would ba repaid immediately on the ;
sule by Mr. Pope of 19 St. Pater's Road. ' ™

M, O'Flanigan had no part in the runniﬁg of tha enterprise and she ’“‘}
lf.!?
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S took little jaterest in it beyowd relensing the money when requested to do
b sGo by e, Popwe. Rot surprisingly hugfmemory is not ontirely accurate as
. to when monjes wore actually paid over, It is possible, however, to get
.-
Fairly oxiet dates from the company's roecords, It appears that the first
o .
driwing on the joint nccount wus made about the 20th February, 1974, It
m
‘ Wit for the sum of £3,200, Mra, O'Flanagnn having been told by the
. ]
]
defendant that this was neaded for deposits on the propertios which were
[ boing purclcsed, A gecond paymant of £1,000 was made on the 1lst August,
™ 1979 amd anolla:yr of £2,000 on the 9th Auguat, 1974, A final payment of

4

£7,500 Wiest winle on the 30th October, 1974 (in all a sum of £13,700).

Mrs. O'WLiunngan was informed that the Payment of £1,000 was needed in

respect ol the purchase of [he properties and on the 9th August the

defombant (ol by thal he was in finaneial difficultioy and on his

insistence she authori sod the withdeawal of » furthor £2,000, On the 30th

Getober sl wis iwrain visited by the defendant in the conpany of her

-

hﬁsﬁnnd. be. Pope then oxplajned to her that the cost of purchasing

139, St. reter's Noad would work oul at £13,700 and having deducted the

sum of L6,200 which she had alrendy pafd she wag asked to authorige the

wi Uhdrawa | of a2 sum of £7,500 to muke up the balance,

Mes, OVYF) sy, eresumcd that the monies would be used in accordance
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Ces. O'Flmngam's interest hoth in the company and in the properties it

l3)"’”[

with her apreement with the defeudant, On the 1lst August the defendant -

-3

hunded Mrs, U'flanagan a handwritten document signed‘by him and the

3

-~
3

*

. -

deceased parporting to be a recelpt for the sum of £4,200 "for investment
., i .

in the above maumed company” (i.e, ﬁhy-Ger Limited), A similar document

‘F’T

-

was handed to her on the 9th August, Those documents were very misleading
m!?
as Mea, O'Flanyean had not agreed to give the money as. an "investment in the

- 1. o ' . ‘A N . . ' ™

company®” but she paid no attentlon to them, An even more misleading

i
dacument was prepared by the defondant and given by him to her on the 30th

Hv‘l
October, Viritten on company notepaper it states:-— :

L]

"It is hereby agreed that Mra, Elizabeth O.Flanngan has a
25% holding in the above compnny and that she has a 50%
interest in the liabilities and proceeds arising out of :
the purchase and eventual sale of 135A-and 139 St. Peter's -
Road, wnlkinstown, D, 12",

' -
The defondunt suggested that this Jetter truly represented

o

]

ovned bul e claimed that her fnterest changed at a later date. I have no ™

ditficully in rejecting tola evidonco, There wag never any question of oy
e R

o : : : i

Mrs, O'Flanagan having an interest in the company, By this letter (as 'J

e ——————

e v

n

well as the two earlier "receipts") the de[endant; it seems to me, was

preparing his defences against the inevitable onsinught which he

)
\
\
anticipatod would result when Mrs., O'Flanagan learned what he had done ‘

m
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with her money, (

'i faateml of nsing M. and Mres, O'Flaaegang money for purchasing for
’

thew Lhe frechold of 139 SU, Peter's Rong he uged it to purchase the

o :
e . L& . . L ;
tremises for the company (of which bosowned one of the two 1issued shares) ., '
) : . i
/s 1
. i
Hee then nead 139 8C, Peter's Road as seaurity for a loan which the colpuany f
‘ablained from the United Dominions Trust (“"the U.D.T") for £7,003, le ;
i ) * ~ [] ;
arvanged that this sum was to be charged on both 135A and 139 St. Peter's i
i, In fucther breach of hiyg agreement be bought out the freehold interes
—————— i
L |
i b 1P S0 e tert s Howd (with a forther Joan Crom the U,D.T.) but ngxgg_ﬁﬂldgf?
: L interest ond never paid any money inlo Lthe company, Aigain, in brezch
v Gicenterae b, e i nol buy out the Vundlords interest in 4§ Sundrive Hoad,
——————————
r” St devin g Dey GUFlanagain s Vileline (e defond:mt nover put a penny
|
r” I
STRFTIN ¥ D Vunld.ﬁ, Leyond incurvime Pnearparation costs of about £160, !
. ! o o ; o
m : ‘ S G TN : SR |
| ‘ ‘ !
N . In ordier to consider the plaintifFs eladm that the company holda (
i A St Peter's Rond fis a trustea )l must exomine more clogsely exactly what ;
I ° .o []
: r |
! vecurred, 0 The compuny way incorporated on the 25th February, 1974 and the i
1 P i ' . R [
PR Fivst meeling of the board of directors was lield on the 19th March,
Tm . ;
! '

e CUFlampant s solieitor (who bacime the company's solicitor) and a

representative reom his sccountants £lem (vhich bacama Lhe company's
. )

T —3 7%
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-1~

aaditors) attended the meeting, A, O'Flanagan and Mr, Pope were

-

appointed divectors mul one shnre each vas issued to them, Mr, O'Dowd, 7
|

- . . .h N M . . N -
asconntants  reprasentative, preparcd ealt minutes which recorded his

& .
e : C . .
understanding of the parties agreement about the property to be purchased.

=
1

B

-

. . ] - o -
Belore it was circuluted, however, the defendant sent on a handwritten note

-3

of what the minutes were to contain and this was eventually incorporated

< .. .. : . N . - - R B . . . |
in them, His note was algnificantly different from Mr., O'Dowd's draft ns}

4

. .M
it provided that the company way to purchase 139 St, Peoter's Road. ﬂkit is T

=
thus clear that from the very boginningr of the venture the defendant had
L

-]

~— e
bee useal For the puaichasieo of 139 5L, Poter's Road by the company and not, -

~—
r———
———
————
——
——

-

s hie hoel aprecd, by the O'Flamygqaing themselves.,

-
——

~—.rm

———
- vorme

It is important to note the exact wording of the minute in rolation tom
. T

o

this property. It rends ay follows: -

"1t ia oxpressly ngreed thnt expenses and other outroings of the
purchase by the company of 139 5t, Peter's Hoad will be the b

., responsibility of Mr. O'Flanagan personally und that the total :
“income from the ultimate sale of 139 St. Peter's Road and all
other Lenefits of charges on 139 St., Peter's Road shall accrue

to My, O'Flanagan”, ,  7
The phreascology used by the defo;gunt in preparing this minute is somewhat
obdcure but it s reasonnbly clear that he is recording the fact that m?
nllh;um'- l.h'w\s to he tnkcn..m_um_iugue-»otwttm" company that q
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Hr, Ut Flanagan wan to e respons ible for onlizoinges and Lhat he was to be

e 68 S @ =S POt Tee N s e e S a8 . e A m e M E e st s 8t E s mea 4
P

Chtitiend 1 the ool ol ity nalae,

L wis b anlil the yeoar fol Im\.fin_-'; thist hirs, O'Flunagan found out

-

-
.

vihal bl oy gearnead, By kiay of 1975 sllx_;: wns in serious finnncial difficul tie:
-

-

furoeoasot: ehiielt 1o will explain later rent had been recei 139

sty ieter's Road and, of course, Mr, O'Flansgan was not uble to work. Mry

G'Flanagan therefore decided to _rafise some money on tho §gcurit\} of 139 st,

Poter's Road, When she asked her hugband ghout the title daeds shg_ discovered

fFor the ripest time that he and #r, Pope had uacd tice woney which she jointly
— - J°

ovd with e husband to buy the property in the company's name, * Not

»

i buradly L was extrosely angry, Hhe believed herself to have been
trickes by the dotendant o she rong Wi rolicitor to try to find out whet

W sy, on, She ssked hiies wns e awiare thal 139 St. Peter's noad

.
.
-

Prdonged tooee el hoee husband, but the delendants solicitor declined to

dicenss the watter with ber and advigsed her to et separate lepal advice,

j
[
:

Aller Nes, O'Flanagan's telephone ¢all LU defendent was contactoed

by Wlu wolicitors aml as o result he wrole a letter of Lhe 15th May, 1975

R : 4o . ;
to Mes, C' Ve, 1t was an extreinely abusgive luttcr.'"'"ln the course of !

\

U B denied Gl be hid consplred with My, O'Flanagun to use the company

_,_...._-:g" f

Vo slelraud Les, O Flanagan and e went o=

I |



~19-

1& nyou are of course very well aware that you have not been and will not
be  cleated in any way whalever, You are algo aware that 139
S, Peler's Road was pux'chnuodby the cumpany for the
benelit of yoursell and yowr hushand and that the premises are not
_,...—-—-f' " “
parl of Ut company's_ ghare capi tal",

~
>

Having compl:ained of her “vicious irru%tonnl outbursts and profane
¢l

| ~7

telaphony ¢nlis™ he threatened lopal proceedings 1t she attempted further

1
|

to damnge his eharacter, - ‘

R . . : ' =)

'*ﬁ%is lotter is, of course, of crucial importance in this case; it §

Tl P : \ o K - ' ' . P ) '

achnowladifes that the company held the property_as trustee and ia strongly '7
' V " . N . & . .

supportive ol the plaintiffs eclaim {n Lhese proceedings, -

Strenuous objectlon to the admissibility of this letter was taken at ™

r

the trial on the grounds that it was wrilten on a privileged occasion. Thq%

f,* defendant ol leaded the Jetler "withoutl prejudice” but those words alone

' il
¢ 4 " :
%' possens 1o waice propavties and some more substantial prounds had to be :
A :
{ﬁ found to justiivy the defendants ohjection to the admisaibility of this ;

-

S ~

i letter, Before reading it 1 haard evidence from both the plaintiff and :

g‘..;. .
fi : : il
I the defendant,  The defendant suid that after he reccived a telephone ‘
% ’
& !
W : call from his solicitor he discussed the situation with Mr, O'Flanagan in a |
el :
3 | |
:?.’

]
‘

B public houne, that Mr, O'Flanagan said that he was in t}oublé at home nﬁd

i3S

L

that Mr. Pops would have to gut “Mrs, O'Flanagan off his buck", that Mr,

CO'Flanagan tald him that he had been assaulted by his wife and that he was

afraid of further assaults, that Mr, O'Flanagnn had supgested that'hé, =

N

e 3__ 32 .
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3

[ Nighas.
-1 \%L : .
B
M. lojae, should say that the company held the property in trust, & '
I ennnot aceopt this evidence, Mrs. O'Flanapgan knew that her i ot

Tmshand was lerminally i1l and, 1n any cvent, she s not the sort of person o

: o o
, and 1 think it*is highly improbahle that {

w“ho would strike her husband

4
.

Ly, O'Flunagan told the defendant that she hnd done so, 1 accept that

.

Mr, O'Flangggan would have conveyed to the defendant that his wife was very

anery at whal had been done and that he must have urged on him the need to

But the relatlonship between the doceased and the -

-

put mhtters right,

defendant was not such that the deceased could have influcenced the defendant [

tu write sumelliin: that was untrue.

Furthormore, 1 accaept Mrs. O'Flanagan's account of what she said to

thee dofomlanl s nolicitor on thie telephonae and 1 do not belicve that she

Cirontensd o ismue lopal proseedings  wed [ cannot accept that Mr. O'Flanagen’

solicitor would have misrepresented what she had stated in the way suggested

hy  the defendant,

P T T I PR} el pegee T I S TLO I ST
DRIRIIDER-belitr oot Frmn S SRS M e e

* “The rule which excludes documents marked "without prejudice"” has no

o)

application unless some person is in dispute or negotiation with another

und torms nre offered for the settlement of n dispute or nogotiation (sce

\ € :
In re Dalntey 1953 2 Q.B. 116, 114), Hrs, O'¥lanagzan did not threaten any

legal procesdings; her main cuncern wnu to ascertaln from the defendant'a




157 m
)

-15- |

solici lor whnt the true position was about her property. Having admitted ﬂT

Vies slocomnl in evidence without Laving read it my view as to its =
wlntssibility was confirmed whaen | did 50 as it will be scen that the P

.
.

)

&, . R . .
e Festunt w;.:a[nut offoring Lo settle o dispule but was wmaking a statement as
et e . =

o ?
’ .
righis of the plaintiff and her husbind in relation the the propertﬂ

1a Lll%’;‘

.

i

in ml(iitiun he was himsell threatoning legal proceadings against Mrs,

U'Flanagan, 1t is clear that the defendant obviously hoped that by hending';

.

e Yebter “without prejudice” he would be able to cnsure that the latter
contd not be used if Mrs, O'Flanagan subscequently attempted to rely on it
Lo support her clalm that the company held the property as a trustee for

ber and her hasband,

(t an mtisfied that the let b wis o true admission and acknowledgeme™

o The ey held the projerty in I.ru:lt.:] This conclnsion gats supportm
. |

-

From i manlaae ol aspects of the ease, He, O'Flanagan must have been well anvg
, i .
. . i

thal by using the money from the joint account to bny 130 St, Peter's lond

I‘!’_]
in the name of the compnny he was involved in a daception on his wife,
. . . i . - . em
Lo i
[H. is probable that he went alomg with the deception. on the ‘defendant's

ansuranee that the company would hold the property in trust for himself or
] ..
arm

For himselr oul hia wife jointly.] That the partners so agreed gets suppo t

i

from the minube of the 19th March, 197:1 to which 1 lnmve referred, In

.

3
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-
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e
.
.
.
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d bl S Py

aldition, at o meating attend™ by the company*®s accountant, lr, O'Flanagan

. EsfnLud to the mneting that the company held the property in trust and Lhis
Statement way not corrected by the defqﬁdant who was also preaentg
&

. [}
-

Furthurmore,ﬁhu O'Flanagan received'rent from 139 St, Peter's Hoad (at a

® *.

i . R
Lime when tho property was in the nawe of the company) in circumstances

'

“which showed that he was asserting his right to it as against the company's

1

i
’ riuhL.J _ The defendunts have relicd on the manner in which the property was

[

treated in the company's accounts and roecords and Mr, O'Flanagan's apparent

acquicscence in such treatment to negative the existence of a trust, But

I do nol think that this evidence outweipghs the clear statoment which is to -

CheTfound in the letter of the 15th tay, 1975 and the inferences to be drawn

Craa the othe r evidence [n the case to which 1 have reforred,

-

1 cone b there fore that 1) compziny held 139 5t.'Pete¥‘s Road "undler

an express trust for Mr. and NMrg, O'Flauﬁﬁnn jointly which had been created ut

the time it was conveyed into the compuny's name, Hr, and Mrs, O'Flanagan

hind been jointly entitled to the money in thelr joint account and 1 think

that thelr equitable interest in the pruperty was as joint tenants, It

t
1

Follows from (hiy thal on Me. O'Flanngan's denth Mrg, O'Flndugan, as

surviving joint Lenant, boecame entitle

d to the ontire beneficial interest

In the property,

~3
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Thes Traeat wiet i XPrOss One arisinge from tho apreement of the dipectors
i
i
i
sl At Firede The propertly wab conveyaerd to the company, The letter of the 1
Joth My, 1975 win writtan with the approval of _both the directors of the 3
Y :
. g ' -
oy and Binds the company . 1 should zxdtﬂl"'tin:at’. i1f an express trust had e |8
7 . . : i b
pol uxistad 1 would hinve been praparad to hold that a constructive trust ’
!
arose by operation of law when the deceased and the defendant wrengfully used
thae money- onlrostod Lo them for the purpubke of buying property to be put into
i
{

Vi P s b, o) s, OCFLaca: e, Soi Lthe parpose of 1aking Lhe propecly
in tine ey Yopkne,

I slso vimed that in usine the trust property for the purpose of securing

e o —~ P OA % v g ity AT
T T I RS o -

=t

kﬁhmn Foe % he comgamy from the U, LT, and hy creating a charge fov this

I3

v the conpitny ucted in breach of trust,

T TR

1 will Jdend later in this Judmeent with the appropriate relief to which

.

. ‘ .
thee tdaintil s omore entitled arising from the findings 1 have just made, -

SPMIT I I
b ocome now to consider the exccutors claim against the comﬁnuy. .At the

4
1

Lrmer of M, U'Flunapan’s death the company had issued two sharcs of its

inneired pomad slowre capital, one to Mr, O'Flanagan and one to the defendant

e, 1 opns, nr. Sean O'Flanapan as cxnculor of his father's will claims to be

. i
sulitled to be ropistered as owvner of hias fathoer's share, After Mr, O'Flanagan'!
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death o new divector wias appointed and the unissued share capital

vans allotedd Lo Mr, Pope and his nominee, Reogristration of AMr, Sean
% G P angean his been roefuged. 1o support of this refusal the Defendant reljes
Lok +
i 'k‘ b written apreement of the 15th March, 1976 signed Ly both himself and the
{ % . . - ’

decegsed aod wealed wilhh the company seal,

In this rart of my judpment 1 will deal wlith the plaintiffs claim that
this written agreement should be set aside because (a) 1t was obtnined by
cidue SnfInence or (b)) it repruemulﬁ an vnconscionable barenin, ‘The
cuui el princinlos whiceh the (laioliffs ¢all in aid are well established,
Tlee c:...-:s:'-.-.h.:r-- a phaantilt secln o onet agsidae o grilt or other transaction
s Ll proned Che t 0L was procared by andue influence have -been divided into
two classes; firstly, those in which it can be expressly proved that undue
inflocnce was exercised, in which circumstances the Court intervenes on the -
principle that no one shoul.d ba allowed to-retain any bengfit arlsing from
hin own Fraad or wrongful act; sccondly, those in which the relutions

s
batween the dunor and donee have nt or shortly befaore the execution of a
#ift beoen such as to raise a pregunption that the donor had influence over
the donco. ’ Than, the Court intarvenas, not on tha round that any wrongful

aet hias in Coeel been comni L Cod by Lhe donee but on the ground of ;)Lil»lic

pedicy aml to prrevenl the relationn which existed between the partics and the
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influence ariging therefrom being abused, The Court will set aside the A1
Gﬁ!
il anless jt is proved (and Lthe onus is on the donee in such cases) that i
- -
in fact the gift was the result of a freg-exercisa of the donor's will (see ’
; |
& .
MYpmud v, Skinner 36 Ch, D145 at 171) ., The Courts have not defined Hj

/

i degrae of confldence and trust which must exist in a relationship before’j

it ean be said that n donee is in n position to exert undue influence. It “ﬂ

. , ) .
hued been longr established that the relationship of parent and child, guard1unﬁ

J

sl ward, doctor and patient, relipgions adviger and pupil are rvelationships

vhich grive rise Lo Lhe presumplion Lo which 1 have referrad, But thie

NN BEEE

Calepnries s not elosed and In Gireme v, Kidd  (1056) 1.1, 183 Budd, J,

."____‘3 ST

vl that Ve relulionship raiaed (he presunption to which 1 have referred in

#ocase in which an uncle settled property ‘on hisg nephaw, Recently in

G .

Emzlimid @ majority of the Court of Appeul (in Re Brocklehurst's Gstate (1978 |

i

1 Ch. 21) took the view that the presumption did not arige from tho

relationship of tricndship between nn clderly man and a companion from a

dirfevent elass in the socinl structure, whilst in In Re Craig; (1971) 1 Ch.‘L

TR i

5 it was held that the relationship between an elderly man aml his secretary-&

'

|
i
v rine Lo the presumption, The prosumption does not arise in the case of -

Wills (SOU,;[U le:  poods of Kavanaph, deceasad  (unveported) 24th October

V75 in whiiehh T heedd that express undue influence was proved)'
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- .
} Just as the Cowrts have declined Lo define the exact categories of

relationship which will give rlse to the presumption of undue influence so

too ey have deelined to define exiclly what undue influence is, ‘The

-

-
ts of Equity .)hmxlcl'mdupt was supggested by Sir Samuel

approach which Cour
s ,
wonildly (a diatinguished Chancery lLawyer und former Solicitor General) in

r

one of the carly leading cases on the matter (llugeue nin. ,v. Basoly (1807

11 Ves,. 273), an approach which subsequently obtainad judicial approval from:

1

.

Lord Cottendhmm in Dent .v. Hennett (4 Mys&Cr, 277) and from Byrne J.,

in Cavendish .v. Strutt 19 FL.it, 183) . ‘the passage to which 1 refer

riesnds an Mot laws: =
* ¥

Widprgee oo P i immoderate, bears noopr oportion to the circumstances
of e priver, where no reason appears, or the reason given is
Talsilied, and the giver is a weak mon, liable to be imposed upon, o
Lhis Court will look upon such a rift with a very jealous ecye, and
very strictly examine the conduct of the prrson in whose favour it
is macke; and if it sees that any arts or stratagems, or any undue
influcnce hive been used - if 1L sees the least speck of imposition
at the bottom, or that the donor is in such a situation with respect
"' Lo the donee as may naturully give an influence over him - if there
be the leanst usceintidla of froaud, this Court will and ought to
interpose .,." (quoted in VWhite and Tudor "Leading Cases in Equity”
“Vol, -1, ' 216) - . S » . : ’

The Plalnliffs do not reply solely on the equitable principles relating
to undue influence, They claim in the alterpnative that the agrcement of

the 15th March, 1976 should be set aside on the ground that it is an

unconseionable bhargain, The principle relicd on was stated by Lord

Hatherley in o dissenting judgaent in O'llourke .v. Bolinghroke 2 App. Cas,




IH’:;

14, 823, a case dealing with a sale at undervalue by an expectant heir

but.which enunciated a principle of wider application, The passuge reads

&
.—l
1
e 3~ 3 — &

-

as follows: - .
‘.h
"It ... appears that the principle on which equity originally proceede
to set naside such transactions was for the protection of family
property; but this principle being once established, the Court
extended its ajd to all cases 1n which the parties to a contract have
not met upon equal terms, In ordinury cases each party to a bargain |
must take care of his own interest, and {t will not be presumed that
undue advantage or contrivance has been resorted to on either side; b
but in the case of expectant heiras or of persons under pressgure g
without adequate protection and in the case of dealings with uneducate(l‘
ignorant persons, the burden of showing the fairness of the transactior
is thrown on the person who seeks to obtain tho benefit of the contract

Jom -?““m'¥<w 9"" ” ‘

)
- i)
| &

This passuge was quoted with approval by Gavan Duffy J. in Grealish LV,
!

=

Murphy (1996 1,1k, 35), a case In which the plaintiff was a mentally retarded!

’
2

adnlt bul in which no undue influence Wi shown to have been exercised, The

Ll

transaction which he entered into, however, was set aside on the ground that

equity comes to the rescue in cnses where the parties to a contract have not

s

-

el on equal terms, the Court holding tlat the deed was an improvident one'
: ]

L

ind that the plaintiffs weakneus of mind coupled with the inadequac& of the

. ‘ ) |
mlvice he obtatned justified the intervention of the Court in that case hu

(see also Fry v, Lune 10 Ch, D, 312, at 322),
As the avidence relating to the rulutfunuhlp botween tho deceased and

the defendim L sond the evidence relating Lo the allegation of undue

influenee are inextricably wixed | propose to examino the facts surrounding

The makiing of the agreonent of Ul 16Lh March, 1976 and then give my opinion
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‘lhu:uufuudnnt .Lo convene  a mecetings of
17th Februory, The defendnﬁt's reaction w
uhviuuuly wik ilware that bothrnr.
altand the meetinge (
refused to zttI:nnd it, domanding Instouad
Iue(\\'(’!:l‘ll himseY and My, Q' Flanar

placo, My,

e esend

It

'
'
'
'
ey, i
. i
:
!

anto wheethior or pol the plaintilr Yo amle onl o case for the intervention 4
B

of the Comrl on the ground thet tadue inrluence was exerclsoed by the ) ‘
: i

deefendant in relation to it, - i
. i

‘ - , f

+ -1 tuen, tluen, to the facts lund{nu up to the execution of agreement, ﬁ

. /' |

i

Itoiw guite elear that after the defondiont had written his abusive '

‘ i

Jdutter to Mrs. O'Flanagan that relations between him and the deceased became '
. : , . i
severely strained, | In the summer of 1975 Mr, :0'Flanagan had to go into ﬁ
. : i

i

: : k

haspital for an operation on his elbw. and in November of that year he i
1

underwont a2 secomd major opervation ror cancer, . The deceased had :
;

sutficicritly rocovered from tha operation In the early part of 1976 to enablej
3

i

il

it tu dogl wilh the highly unsatisfactory situation which existed between ﬁ
I3

linsell and the doefendant, To try Lo rectify the Situution he contacted l;

|

the company * o auditor, Mr, Fay, and on hiy instructions Mr., Fay wrote to_{

the directors of the company on the, .

e ey o Rt S
T tarras

as a very significunt one., He
Fay and the company's solicitor would
as they had on previous occasgions) and‘the defendant

that a private meeting be hold

i

An before any formal board meeting took

O'Flanagun's reaction is equully significant, He wrote back -



N
aX)
o

g It

SR
P T

AT PHE L

o

oifice suljacent to the reom where Lhe directors mecting would be held an

arrrecines Lo o peivitte meetingg providat) that it was held in Mr, Fay's MI

1

O"HT

provided thal it would not laast longer than hall an hour, and provided that tﬂ

B
.
o
h
=

defondint undertook to attend the (}'ix'czctors lﬁeeting directly after the =

«

.
’

private mecting, a directors macting ot which tha company's solicitor andﬂ
auditor would be present, 1t scaoms to me to be uite clear that Mr,
. . . t . ¢ . I - .
O'Flanagzan was apprehensive of what would happen if he and Mr, O!'Flanagan
o]

leol wet in onpe of Uerir old haunls }\;;d‘ he sought to protect himself from t

Eﬂl

dargrer he anticipated might exiat 1f he was to meet the defendant alone,
ﬂﬁ
The dofembant, hovever, did not apree to o vrivate meeting on the lines ‘
m

suppested by dr, O'Flanagan and instemd on the 5th March wrote direct to
‘ il
him sugrestings that they should mect in a public house, This they did (-

- )
two occeasions according Lo the defendant) and as a result -there emerped t

: -
¥

vritten yaracment of the 15th Murch, sigmed, as 1 hnve sald, by both .pa'rt'”’,‘

ald typed on the cdmpuny‘s no tepaper,
Ther only evidence of what trnnspirud between Mr, O'Flanagan and the o

deefombant isn the defomlant’s own Lestimony, lle stated in evidence that
: =1

velations betweon himself and the deceased had been biad for Lhe latter par
-7

of the proviow: yoar and that they hadn' L met for several months, He gave
-

v explanation as to why he wanted a privale meeting before the board mee..

N H
ar why he refused to meet in hr, Fays olfflee with the deceasced, e s




Ik

-
exoladned thal e anet the decoisas? met in Lhe losnpge of the Helgard Yublic

tHovre in the roraing time and drank coffoe, He =aid that Mr, O'Flanaran

o tookine very well and thal he told him of the operution that he had hax

b

CGoot hie divd nol tell him that he wis sullering from cancer). The defenda;

-
E3

rae

tinted that Lhe deceased said that he was in a bad wny for money and that 1

-

told the deceansed that he alao necded some money, Af ter discussions whicl

.

. . 3
went on that day and on a second day in the Nelgard lounge it was agreed th
her and the deconsnd would settle their differences in the manner set out ir

hat wrd Lleeny e s L, Handwritten draftys of this agreesent had been

. i repnred (bt these were subsequently Lorn up) and on the sccond meeting h
ad the decoisiad went Lo a smald officoe in the defondantt's premises at 129
¥ )

0] . .

34 A beterts doad whers the dotoemlant Lypud up the apreement, lle said that

e X
3

P they then went hack to Lhoe Belwgard lounge,  that Mr, 0'Flanagan had the
> e ol
e company's g

a1 with him and that they then sipnediand sealed the document

!

R

:: I . .y . v . . . N ! H N . . ‘- . W:
i . . . .

3 in tho Relpgard Lounyre, ' '

5

,, At the time that he typed up the written agrecment the defendant nlso

e
s I

i

typed up a recaipt for the sum of £1,384 which the deceased sipgned. The
dnfentaidl explained that the company had recaived  ront from 139 st, l’etor“s
Rosd gost that e Cipgure in the reanip rn]u'ce:entnd this rent,

The decense.

had borrow:d money from the defemlant ard had given him I1.0.U's in respect




' L
|
af Chesie Toona, TPhe oeTedent seia that They added these up and then twom]

-

-r‘h---um:; vt abrawn on the compans 's oaceounl, one fTor £766 and one for £618

(both pavable Lo "eash®), e, OV amagoa grave the smaller chaque to the ..—!
o
-
defamtant Lo Jdiseharge thy debls he owed him and kept the largor cheque. | “1
' - _ . \
& B

s

The receipt makes no mention that the money was rent from the company's ﬂT
i
i

. N

vroprerty (property which the previous year the defendant had agreed was -

v
"

held in trust for Mr. and Mrs, O'Flanagan) and it is‘stated to be a receipt

i

of £1,384 "Laing repayments in part of money lent by me to the company".

As Lhe weitton agreonentl is of such dmportance in this case I think I

il
Shoulds gt B0 out in Luldl,
I-j
1L i Jateed the 1650 Mivreh, 1976 anil headed "Lo whom it may concern"
!!?3!
;ln\il e reendeg =
: =
Ve rles wdersigned, James O'Flanagan and Fred Popa being the joint
maninging directors of Ray-Ger Limited hareby agree to settle our
differences In the company in the following ways,

1. We agree that paymenls made by the company to eithar of us shall

be roprarded ags belng payments ol our respective loans in the

icUmyauy's accounts, and that neither of us shall charge the =

y Ceompuny interest on any loauns that we have given or may in the
fnture give to thu compnny,

P

2, We apree that in the event of one of the directors dying, the

surviving director shall have the right to asegnire all of the
el remaining unissued ordinary shares of the company, and to appoint
’ another direetor of hisg choice, ’ : =1

ﬂ'}!

Y. We apree that the pnly liability of the company to the heirs or
assipma of o deceancd director shall bhe for the balance due to ™
. him in the diraectors loan acconnts,

4. Wo agree that neither of us shall scck to have the compudy =
ligquidatoed, ‘

5. We mmrec that the purpose of this mutual apreement (8 to protect
the company and its directors against demands that might be made |
by o decoased director's heirs or ausigmig, 1

M|

p— R . JR—,




g.

3

ug !

]
G, e arrvea that this arrreement cancels all previous agrecments '
Phot Baave: been woale between e in conpectlon with the ruaning of !

o comimny . ¥

"

7. Wweoapree that the compony teal shall be fixed at the end of this
agreems:ol along with our sipgnatures, and that the contents of thia

dociment shall Le steictly priyate until one of us dics or we
terminate our association Jn hasiness,

that they shal) be plaeed in strong envoalopes and that the joints
of- the envelopes shall be embossed with the company scal and signed

]
8, We agrec that we shall cuach.receive a copy of this agreement and i
)
!

by both of us, " !

The effect of this agreement and the receipt signed by the deceased
cannat ho~in doubt, The previous year the defendant with the knowledge of
the decenned had wneqnivoeally statéd that the company had held 139 st.
reter's Rtoad in trust for Mr, and Mrs, O'Flanagan. But contrary to this
.-slnto.mm;l.’hy aceepting the rent in the terms of the receipt the decensed wsjtsi
now acknowlediging that the rent of the premises belonged to the coumpany nn&
could be used by il to discharpe ity indebtedness to him.,

Suuundly? prior to the agreement the deceusced and the défendnnt Jointly
owned the share capital of the compuny, By this agreement Mr, O'Flanagan

agreed that on the death of a partner the purtner's estate would have no -

claim on the cumﬁnny and the surviving partnor would be entitled to the
e
'.'4 ,“' °

entire share cupitnl in the company, Thus by this agrecement Mr, O‘Flﬁnagan

“usd agreeing that {0 he pre-deceased Mr, Yope neither his wife nor any of

his ajght chitdren would be entitlad to nny share in the company's asscty )

vhich consisted not only of 135A SLU., Poter's Road but also ay he was then
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3 ackorarbavipoong 1029 30, deton Y donad, ]
¥,
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I hisve thee 7ol lowing obserevalions Lo make on the agreement and the

NI A BT

‘ﬁg - ”T
5" helopbamt s evidoence in retntion to 103
i .
- N .b
' '.:" i

(a) 1 found the dcfendnnt‘s(evidence unconvincing and must record n |

B

S e A A

;

view that he was not telling the truth as to how the agreement'w

' coame to.be made, le failed to give any or any acceptable i
5
18 : f i explunation as to why (a) he insisted on a "private meeting" widy
".‘ '
87, :
i the deceased or (b) why he and Mr, O'Flanagan should agree that
2 1
=? Lhe swrviving partner should be.entitled to the entire of the
b ' -
'f} T compiny's assots, J am also quite satisfied that the defendant,
S -
o
ff nhntrnry to what he staled in the course of hiy testimony, knew
.ﬁ full well that Mre, O'Fluanagan bad had two major operations for
T
. -
5 cancet, .
18
R .
R : ™
:?‘ ) (b) 1 do not accept (as pleaded in paragraph 8 of .the defence) that
3
- , y
; the dafendant in March of 1976 wished to wind up the compuny anc

Lhat he was prevadled upon by the deceased not to do so. 1 thi.

ft is much more probuble that the defendant used the threat to m

wind up the company as iy means for procuring the deceased's .

P T A W A Sy J P D) Py
3 AR e epb e i
G Phae (R papns Llatult SEr o Srmidat

[ ]
s !

5 ‘? R
é: sipnatlure to the agreement and that he uscd the 1.0.U.'s which

R ™

i

: z“‘

? tlss deceased had sipned for the same purpose,

,& -
b !
i
U
- ™
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The veillon agrreou-nt polers Lo the
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fuct that each of the partners

1~ -

Ha copy wan ever found amonpgst the

Trome S1aRR

U S A
e ool '.‘:.-"g?-**.;"-‘ -

s T
-« Tt wear ‘_.N?" 3

Shianld recaive oo copy b i,

deceaned?'s effoects alfter his death and Mrs, O'Flanagan knew

oh

aoLhing about the agrecuent untllhthe reply to the notice for

-

’

particulars in this action, 1 think 1t is reasonable ta assume

.

that the defendant did not glve Mr. O'Flanagan a copy of it,

n March 1976 the, deceused was a very sick man. He had undergone

a vary scerious operation the previous lovember and a letter

written by him on the 10th Mareh a couple of days before he met

the defendant shows thal he had been {11 in bed and had buen unabl

b

to altend o business appointment,

AUy s

The deceused was aware that he.was terminally i1l with cancer and

must have rnnl{sed that his chunces of surviving Mr. ?ope were
stipht, e was not well off and notwithstanding this he was
apparently nyrecing that on hig death the defendant and not his
wife or any of his eight children wuuld‘obtaln the benefit of two

viluible commarcial properties, There is nothing to suggest that

Mr. O'Flanagan had not the normnl love and affection which a

1
i
)
[
!
!
]
:
.l
!
!

husband and father has for his wife and children and no explanatioﬁg

i

has bLeen forthcoming as to why he should fail to give expression tol_

I

44_—_—_—-'___-—‘ I
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that love and affection  and insteist give what was virtuully o

. . fU ol thege properties Lo Mr, Pope |,

-

- b

() Arter Mr, O'Flunagan's death, us we will see, the defendant
5

-

[

a5 o e o St et i s
S

"
.

sought advice from his accountant as to his right to appoint a

’

now director and issue the balance of the share capital to himselt%

and n nominee, In doing so he did not show him the secret ok

v agreement of the 15th March, 1976, His failuroe to do so

o T
P

i duomonstrates a lack of confidence in its validity, which could onl&%'
.
have rcisen 1f it was tainted by some wrong-doing on his part, :
1
i
Taking into account all the evidence in the case I think there is only tﬁ

oue conclusion to be renched in redation to this agreement namely that the
derondant must have used andue influnnee lo procure it, - The defendant has
nostvong and (orceful personality and had obviously exercised conéidcrable
i nfluenee amounting Lo domination ol the dedeasnd on previous occasions,
Thu decensad was infim and i1l when he signed Lt, Tho agrecment was
eprepgiously wnfoir to the deceased's wife and family, Te mutual promises

'

il contiained wers largely 1llusory in thut both partiés knew that it was

\

. Il

Bighly probuble that the deceased would predecense the defendant., Furthermore

the: Tack of candour of the defondanl raises very serious susnicions about

]

tinescircums tances in which it came to be executed. It 1s unnecessary for me




- : ' ~30-

ta decidle whe-ther tho relationship whiceh oxigieoad raises any presumption as

T what higepeneal, Tha evidence satisfies ne that I should set the agreement
wside, y
o

s
-

Pecause | have concluded that the plaintiffs have been able to establis)

/

that the agreement was procured by undue influcnce it is unnecessary for me t
. - decide ﬁﬁethur, apart from undue influence, the Court should by the applicuti
of eyuitablae principles to which I have already referred set it aside on the
rronnd that it representaed an unconhqionahle bargain,
AR 111

! hué{turn to consider some of the other facts of this case which are

rotevant  to some of tha issuas to which Lhe pleadings have given rise,.
| Firstly | must say a word about 139 St, Peter's Road,

Mr, Tunney, the purchuser of Lhe leasehold interest from the O'Flanagans

left the premises some time in June 1975 and for a congiderable time they

wore vacant, © Ejoectmont proceedlings were taken against him and for some time

the rent was pald by Mr, Tunney's mortgngees, the Lombard and Ulster Bank

* '

Limifnd; - In 1977 it appeara that the mortgagees paid a cheque for £1916: -

: ]
baing a years roent for the premises, On the 27th May, 1977 the company's
sotigitors sent Lhis Lo Mr, O'Flanagan but he claimod (having then fallen

out again with the defendant) that he nml not the company was entitled to
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4

the renl and bo nepotiated the cheque and kept the proceeds. It would

Cpear Whal po claia in rospect ofF This sum has beew made by the company

or Mr., Pops: since then,

-

0‘3
_ At some date after Mr, 0'Flanagan's death the defendant company

»
s

obtiined possession OF these premises, The company recons;ructed'them and
rglut them,  There are now four tenants in the premlses and the premiges
are wotrth in tha rogion of £100,0060,. 1 presume that the.lettings were
ande by lhu‘cumpnny but Lhere is no ev&dence ag to whether the company or
. e defondiint veceived the rents,

The tcgpnt, Mr, Tunney, successfully sued the O'Flanagans for damages.
For Grnuuh af contract, I found Mrs. O'Flanagnn to be a truthful witness -’
vmnl | .IIU not consider that my assessment of hor is vitiated in any way by

the success of Mr, Tunney's claim,

As I have already pointed out the company borrowed £7,000 from the U.D, T}

in the curly purt of 1975 and the U.D,T. obtained u charge both on 139 and

- \ . |

13350 S, Peter's load, The cumpény dofuulted in its repayments and ejectment*

procecdings wore taken against 1t in the High Court and apparently a decree
T
For posseassion was oblained on the 21lst January, 1977, It would appear that

Lhi: doecirve wiin not oxecutod but I hiave no information as to fhu terms on

vhich this wan arranged, o o ’
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A apprtoxitgdbely,

OV anapant s doath L

IGO0 and P e now Lo told, in i trgion of £30,000,

iroduced which showed that Mr, Pope was personally indebted

thi: s o nesrly £41,500 in September, 1982,

are

,.

|5k

I vetober 1082 this had increased to

An account was

to the U.D.T. in

Whether the company's assets

in any way pledged to secure this indebtment has not been established,

Ag; to 1157 5t, Peter's Road, 1t would appear from the records kept by

(]
PCTH For the
cay el Bl
| aryris

pnly,

nal boenp

As Lo 120 85t, Peter's Nload,
premises in which M1, l'ope carried on hig newsag

which the partners mude between themselves and then with Mrs,

.-

ot

Uenanl "Slewart Slecteje™,

whit

ront the

company's nuditors that tho compiiny purchased those premisaes in February

or LEEBG-L5 and Lhial an annual rent of £500 was thoereafter

stabl i shasd,

This rent clesrly helongs to the

ency business,

company has roecived or how it disposed of the rent

it will be recalled that these nremises were

The agreement

O'Flanagan way

that the defendant would buy out his landlords interest and then having sold

the premises would re
conld buy a liceonsed premises,

vt Lo vrpay N, O'Flunagan the sum of L£7,000 which

Yant to the conpany .,

My,

invest the proceeds in the company go that ‘the company
™a proceads of thig snle were also to be

she and her hushand

Pope purchascd the froeehold in January 1975 with a

#

I

’i

. ié
company owed Lhe U.D.T on footh

%4
-

.
4

)

!
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S P chee VLo U, Lut Lpqeatonlly i nev o sold the promises as wos

orred e Seve Gl oy sue Db the oty as bis share  of the proposoed

.
-,
o 4

'y
unuartnkinu. Al ey Che daatl of Lhn|deceubad, however, ilr, Pope cualled a
B

o=xling on the 25th OCtobur, 1077 nud its minutes record that in

-

conziderstion of the tusgue of 78 shares in the company which were issued

to him and the payment of £2,000 by the company to him that he agreed to

aesipn Y20 g1, feterts Romd to the compity, No conveyance sver took place,”’

bul kv, Pope has agrecd that the preasigses belonged to the company and his

r
solicitor explaimesd that it was on his advice that no forwmal conveyiwnce

wis execubiad oo sale of the premisos had been contemplated. It

appears

frowm the suditory records that the company received subgtantial rents from

'

.
-

thase premises,

1 am salisficd that these premises are the company's property and that

-

thiy conclngion is unaffected by tho fact thal the allocation of shares to

Lthe defemdant wus, as 1 will show in n moment, an invalid one,

CThae original agrecmnent betwean the partmers aml the partners and

Wrs,

O Flanigan was that the defondant would buy out the freehold in 48

IS.

:
N
|

!

!

Sumdrive itoad, Kimmage aod would sell the premises and use the procceds for

.
—— s e, S
3

—-3
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Pve cteene i e cortany to o ssid i bhe garcleee of o0 lieensoed premicsoy

GOV iy e deceensod was very conceruest about this part of the bargain
- b
Grreiie Lhe detondant vrote to him as sceeretary of the compiany on the 5th
5
A

Iy
-

veri b, 1970 conliveim: Lhe fact that the cdmpvhy was to be his agent for i

thay purposas of parchasing the leasehold of -48 Sundrive Road and then sellin

b

property “as quickly as pousible", I do not accept that the purchase

and resale did not take place because the defendant's landlord refused to

—3 —3 —3 —3 —3 —3 —3

.{'

ned 1, I think the reality of the sitnation is that the defendent had  in

B |

Fiel no maney o parchage these vremises and was unable to borrow for this

-

L d

gty e, It vonldd appear that later he unilaterally deeided not to do

o, I Lles result Lhese premizes: Corw no part of the combany's uassets.

I cumer now to consider briefly certain of the events which occurred

albesr the apreement of the 156th March, 1976, and aftaer Mr. O'Flannyan's

denth on tha 15th October, 1977,

T3 3 73 T3 T3 T3

After the March meeting the deceinsed's and the defendant's relations

returnod for a while tou thelr earlicer buasls, Tho company's audi tor

vrrepnred necounty for the compuny for the yoar ending the 28th February, 1975/

el the yeor ending 2hth February, 1976, and he obtuined the signature of

# loan certificate from the deceascd on the 22nd June, 1976 which ghowed that

e
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1 the compray owed him 213,737, It had been e, Fay's opinion that the .
b . ‘ mT
4 comp sy g cevedd panrl o Lhis s Lo s, O FLanagean but on Mr, O'Flanagan' |
s
instrnctions he ch:nced the records so that thoe total sum was shown as beln,
3 a
3 ~;
' due to Mr, G Flanagasn personally., 1t is claimed in the defonce that the ™
: seknowloederent in the loan certificatn and the deceased's signature to the ™
1 .
annual pccounts cungtitute a bar by way of estoppel to the claim that the m—
conpany holds the property in trust, .
- 1 cannot agreee with this contention, i te clearly the deceased and
3 -
s .
LA
Lhe defendant had declared that the compariy was a Lrustee of the property
~
) 4 . for tha deceased and Mrs, O'Flanugan and by sipgning the documents to which
1 . - .
[ I have erafoerced the decoased could nol in my opinion effect the benaficial
3
- ~
interest vhich had been ereated, e only significance of these documents ‘
&

is, 1L soems 1o me, an evidentinl one but for reasony which ‘1 have already

)
given theiy significance is far outwelyghed by the other evidence in the cass

-1 should add that obviously Mr, Fay hud doubts about the loan certificate ™

sigmed by Mr, 0'Flanagan as on the 22nd November, 1977 he wrote to the

exe:cutors solicitors pointing out that he may have been incorrect in stating
~

N )

the balanee due to the deceased on the 28th Fobruary, 1977 because "a portior

-
. L]
ol this ;unount may be due to Mrs, O'Flanagan.
l‘.'l'.7
. S After MWr, O'Flanagan's death on the 15th October, 1977 the defendant
M'!
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saved very quiclily, Gn the 16th Octaber he ealled to his solicitor and to |

Lhe company's anlitory for Lhe purpose of arechizingr thut a meeting of the

company be held, N, Fay mlvigsed hia Lhat he could call a meeting of the

H
N

%
L

i
-

directors and appoint a new director nndur.}egulntjon 103 of Table A,

1
Mr. Fay also advised him (wrongly as he now admits bocause regulation 5 of

Table A does not apply to the company) that the directors could issue the q

balance of the share capital, A meeting of the directors was held on the

d5th  Oclober attendeed by Mr., Popa and one Mary Burke the third named !

defondint in these procecdings,

The minutes record that Miss Burke was

4
1.
appaintad o divector of the combany and that it was resolved that twenty i
shares wonld be allotted to her and sevanty .- eipht to Mr, Pope. In additioq

i laive alroady pointod out, the directlors resolved to pay Mr, Pope the sum':

of 2,600 aml it was noted that Hr., lope had apgreed to assign 129 St, Peter's:

i
ltoad to the company, ;“
i

Under the provisions of the compuny's Reguluations the appointment of

hiss Burke as a director of the company was n valid one, e meeting of

directors had, however, no power to allot shares to her or to Mr, Pope.

It is as 1 lLave alrondy pointed out significant that when secking advice

]

about Lhe situation urlsing from Lhe death of his co=director the de

fendant

informed neither hs solicitor nor hils accountant of the existence of the secret

J .
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!
weraement ol the 16th Marceh, 1976, Mr, FFay connot rocolleet when the i
. 3
[
t
Cenvelope containing thia secret aprecment was daposited with him but it is
- - ‘ !
pirefoctly clear that he was unaware of its cdontents for a considerable time
o :
c»//!.f.t. =
','Khr. O'Flumigran's death,

The selicitors for the executlor of Mr., O'FMlanagan's will wrote on the
12th Oclober, 1979 requesting that he he registered in succession tp the
deceased as boldor of one share in the company, Ny a letter of the 8th
Lecombo e I'Iwy vore informed that at a meeting held on the 5th Decembor the
divectors had decided nol ta approve the tranufer, Thereonf ter these
srocerdin. 4 wore issuaed, No rednson was given as to why reglstration was
e lsed, Undder thee cotpamy ' s regmilalions the executor was entitled to be
raristered and  so it wonld appear that in refusing repgistration the
defendant was relying on the writton agreement of the 15th March, 1976, As
this agreement wns an invalid one 1 must hold that the compitny and the
defendant wrongfully rofused to veglster Mr, Sean O'Flanagan as a member of

thi cmﬁpnuy.

VART 1V

1 come now to the relief to which the plaintiffs are entitled,
(1) 1 will declare that the premigns No, 139 SL, Peter's lload is now

held by the company upon trust for the plaintiff Elizabeth

{
i
|
:
!

1

b3

3

1

N s 3
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(2)

(3)

(4)

(8)

1b0
38—

O'Flanagan, 1 appreciate that this is not in accordance with the
plen in the Statement of Claim but the defendants are not in any
way prejudiced by this tinding_.:

1 will doclare that the compggy wag in breach of trust by charging
the premises No, 139 8?. feter's Road, Walkinstown in favour of the
United Dominions Trust, and is ligble in damages for this breach,

1 will order that the company do convey the premises 139 St, Peter'

Road, Walkinstown to Mrs. O'Flanagan free from incumbrances,

I will declare that Mrs, O'Flanagan is and has been entitled

~to tho rent frow 139 St, Peter's Rond and I will direct the

dofendunt to inform the tenants to pay the rent to her,

1 will order that an account be taken of:

(a) all rent received by tho company from the premises 139
St, Peter's Road, Walkinstown;

(b) all monies used by the company in repairs and improvements
of a permanent and lasting nature and which enhance the ualue
of the property;

(c) all acts which may have caused the value of the property to

deprecinte and the value of such depreciation

(d) an account of any mortgages or charges made on the property;



(8)

(7

(8)

(9)

(10)

-39~
1 will declare that the plaintifz Mr, Sean O'Flanagan and the
Plaintiff Mrs. Elizabeth O'Flanagan are entitled Jointly to the

-

nett profits from the premises up?€o the 13th October, 1977 after

giving the allowances for qumsfduo on the taking of the account
taken at paragraph 8(b) and thereafter that the plaintifrf Mrs,
O'Flanagan is entitled to the, nett profits from the premises,

I will order payment of the nett profits to the persons entitled
thereto after the taking of the accounts as aforesald, and after
giving oredit for any rent received by the doceased in respect of
the ‘said property during his lifetimo.

1 will greant an injunction restraining the defendants or any of
thon from disposing of any interest in 138A and 139 and 129 St,
Peter's Road, Walkinstown without the plaintiffa! conseﬁt.

1 will declare that tho firat named plaintiff is entitled to be
registered as the owner of the share in the company owned by the
doceased on tho 13th October, 1877 and direct the defendants to

effect such regiatratioq:ﬁnJlbzﬂ:

I will declare that the purported allotment of shares at tho meeting

J13
of the 25th 0cbobe§ is invalid and direct the defendants to effect

the approprinte amendments in the company's books and records

arising from such a declaration,

—3 _ X 3 _3 "_3
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(11)  Ihe plaintiffs have claimed an order that the company be wound u(

6%
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1

under Secetion 213 (€) (on the ground that it would be just and

cquitable Lo do so) or under Soétion 213 (g) (on the ground that .

the powers of the directors,ufe bainyg used oppressively) or t

*

alternatively under Section 205 of the Act, But an application%

to wind up the company can only be brought by way of a petition %

(sce Scetion 215 of the 1963 Act) and 1 have no power in these

resent proceedings to make sueh an order, But it seems to me

that once Mr, O'Flanapgan has boen registered as a member of the

Comtiany and once he wlishes 1o obtain such an ordee that it would

Lo just and equitable Lo wind up the compiny (8ce In re Westbourn

tGialloeries Limited 1972 2 W/, 1289) but I do not think it

would be approprinte for me to make any declaration to that

elfect in these proceedingy, 1 have not heard any submissions on

{hu executors ripghts to share in the pratits  of the company
since the death of Mr, O'Flanagan, but 1 will give liberty to

apply in relation to this anpect of the case,

I will manke no order. at present in relation to any claims for breach of

trust syminst the compuny or Mr, Pope personally but I will give liberty to

¢
appily to Lthe plaintiffs ufter tho taking of accounts which 1 have orderad '
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have been completed,

This i{u obviously a case in which tha accounts should be taken as

specdily as pouwible and to avold any (lul;uy,.-'i propose to order that the

o

defendant company and the defendunt Mr, Pope do discover on oath all documant

in thair power and procurement rolevant to the accounty to bhe taken, the

affidavit to be mnda by the company to be sworn by Mr, Pope, The Artidavit:J

b b sison [ 2 (S VAN N

Asmmld contain references to the company's minutes, books of accounts and

recordys, cuntracts relatine to tha compiiny* g premises, and any documents

572 |

relevant to the breach of trust which hans bean established,
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