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THE HIGH COURT

CIRCUIT COURT APPEAL

3
MARY RYAN
S S
/
PLAINTIFF/RESPONDENT
-Y-
ANTHONY RYAN
DEFENDANT/APPELLANT

COUNTY OF TIPPERARY

e 12%h day

By deed of 20th of July, 1973 in comsideration of the natural love and

affection which she bore to her son the defendant,apd in order to make
provision in life for him the plaintiff transferred to him all the lands
described in folio number 16824 of the County of &ipperary which included
thereon a dwellinghouse, yard and out-offices and which is called Moher.
On the same date the parties executed a second agreement called a
"Pocket Agreement" whereby the Defendant conferred certain rights of

residence on the plaintiff and on his sisters Joan, Mary Rrigid, and

Teresa and on his brother Iiam, and undertook the obligations as set out

therein,
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Both deeds were executed in the presence of Mr. Noel O'Beara Solicitor

. and were witnessed by him and drawn up in his Solicitors firm of Dudley &

[

O'Hearg. .ég

These agreements in fact were qdé; pursuant to a family agreement and
arrangement, the texrms of which had already been well diacuésed by the
members of the family and agreed by them before July 1973.  Some members
of the family left it to their mo?her to do what was right by them in
agreeing terms with the defendant.

The plaintiff is a widow whose husband died intestate in 1950 leaving
her with six young children to bring up. She is now aged about 70 so that
she was about 60 in July 1973 when she executed these deeds. The

defendant is her third child and elder son. There is another son Liam

and four daughters whose names I have mentioned.
The plaintiff took out a grant to her husband's estate in 1962,

Until July, 1973 the plaintiff ran the farm and made all the decisions

with regard to its management.

The defendant was the only boy at home who partook full time in working
on the farm from when he left school, The girls come and go at intervals.
Brigid and Teresa are married and live avay. Mary works and lives in

Dublin and visits home from time to time, Joan had worked in Dublin



.
e ~

29

'V7'1

-3 ‘

until her employment there ceased. She now lives at Moher with the ;

“ plaintiff who resides there full-time as does Liam. ™
The essence of the family arrangepeht or agreement was that the 7

Iy
defendant Tony was to get the farm, aAd that in return he was to pay sums of"
) . pay ,

money agreed with his mother or with his brothers and sisters or by his "
!

mother on their behalf,tp her and each of thew and in addition to agree to

.

.

It appears that the various sums of money which the defendant agreed t.

confer on them the various rights,including rights of residence and other

undertakings as set out in the acoompanying agreement of 20th July, 1973,

pay and did pay to the members of the family under the family agreement we;j
in faot paid and were accepted by each of them as having been paid by and i
accepted from the plaintiff as the personal representative of her late j
husband Richard Ryan in-diaoharge of all olaims each of them had against hfj

estate,as evidenced by the various receipts, She in turn was paying thesem

moneys with moneys paid and received from Tony together with the other

rights which I have mentioned in their favour as agreed between the

-
plaintiff and the defendant in return for the transfer by the plaintiff of

=

Moher to him. In addition any financial claim he himself would have had

™

against the estate but was not paid tohim was included in th.etransaction’ togethe. :

rm!
with his liability to pay Soliocitors costs and the stamp duty which in fact

.
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he has paid.
If the estate of Richard Ryan deceased was %o have been properly

administered it is clear that the farmﬁ%ould have had to be s0ld and the ne
. "‘U.
proceeds divided among the family'aéé;rQing to their regpective entitlement
The evidence inﬁicgtes that the s;m the defendant was to pay the
plaintiff for division between herself and the other members of fhe family
(except himself) was £2,800, I am satisfied, as indeed it was mever really
disputed, that it was the plaintiff herself who determined this sum which
the defendant paid to Mr, O'Meara and which was then allocated or sub-
divided between the other members of the family including the plaintiff on
her instructions. The Solicitors costs amounted to £375 and the stamp duty
on the deed of transfer was £00. The full financial consideration in
respect of the transact;on which the defendant has paid is therefore
£3,275.00, He has given evidence and I accept that he had to borrow the

necessary money to pay this liability from the A.C.C. who have got a first

charge on the land. In addition\since July 1973 the defendant has carried
out and expended his own money on substantial works on the lands and

dwellinghouse of Moher. .

It will thus be seen that the deed of transfer of the 20th July, 1973
was far from being a transfer by the plaintiff to the defendant only fox

natural love and affection as stated therein and in the Civil Bill. It
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may well have been intended, as was also expressed in the deed that the h

lands were being transferred by the plaintiff to Tony to make provision ™

e

for him for life but the reality of thejﬁhole transaction was that it =
. » !

4

.
partook in part of a sale,in partafdgé/ administration by the plaintiff as

personal representative of her late husband's estate,and in part as a

H.J
family agreement or arrangement.
In May, 1981, that is about 8 years after its execution,the plaintiff
r.'._-\!
instituted proceedings against Tony to set aside the deed of transfer of

20th July, 1973 on the grounds that the plaintiff was induced by Tony to
enter into it by his undue influence and because it was improvident; +that |
she had no independent advioe,and because the deed had no revocation '7

clause. 1

Briefly stated the acts of undue influence alleged in evidence were m

|

"

failure and refusal to work on or mamage the farm or to accept his mother's

directions or advices, material interference with his mother's enjoyment of

that the defendant was guilty of continuing misbehaviour towards his

mother and other members of the family, constant quarrels with them, his

q

residence and claims amounting to demands for ownership of the farm whereby

L ]
he wore out his mother by pressure or duress wherely in the end as she said she

ﬂ_!!
was forced to agree to transfer Moher to him for her peace of mind and to ‘
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avoid conflict, In fact she said that in 1972 he took over the place

" without her-consent. These allegations bhave been contested by the

(S

Defendant oxr have sought by him to havq;ieen justified or provoked.
ﬁf

According to Mrs. Ryan the tf;uﬁie began in 1968 and continmed up %o
1972 when she said he took command agai;st her consent. However, Liam has
stated tbat in 1966 his mother had said that no setitlement woulﬁ be made
“for the present®,

Mrs, Ryan has stated that a few weeks before the transfer was
executed there was a family meeting at which Tony and the girls were
present at which the various sums of money to be paid to them were agreed)
and that Tony was to pay off a debt of £300 for money she had borrowed off
Liam, Tony denies this,

ghe sald she had n; legal advice about these matters and the transfer,
and sald she had no discussion with a solicitor. She sajid "we had ouxr
minds made up when I went to a Solicitor through whom I knew it was to bedme
She sald she herself knew that the other claimants to her husband's estate
had rights and that the members of the family(her children)knew or
arranged that the monies which they were to get would be paid ﬁy Tony in

discharge of their olaims or shares of their father's estate. The amounts

allocated to and accepted by them were not decided by Tony but by his
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mother in agreement with them and accepted by Tony when he was told by hiéj

mother what he had to pay in return for the farm. He says he was asked

by her for £2,800 which he paid. Hrs.;ﬁwan Seems to agree that this was
. & |

4

;
so and I accept it. As 1 have aIrggﬁy mentioned he was also to pay the
solicitors costs and'stamp duty and to ‘confer rights on the various

menbers of the family;that is in favour of his mother, gisters, and his

1

brother in respect of Moher. !

.

Notwithatanding her allegations of undue influence pre July 1973, the

Plaintiff said the disagreement between her two sons Liam ana Tony which |

arose over the purchase of Knockane in 1977 was the cause of all the ™

trouble which has arisen. M

!

I come however to the evidence and events leading up to and -
surrounding the execution of the two deeds on 20th July, 1973,

Iﬂ{
1

Although the plaintiff has stated and relies on the allegation that she

was never a client of Mr. O'Meara and did not have his or a solicitor's |
lv_-..I
advice, I am satisfied even on her own evidence and admissions on cross- |
fr.-,]
examination that she was a client of his for many years prior to July, 1973
. =
going back to the mid 1960's, She agreed she went to him about this

transfer because he was a good solicitor and because she trusted him and

. ™
that he was her choice. I am also satisfied that she sought and obtained

!

-
)
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My, O'Meara's advices. She agreed that she told Mr, Noel O'Meara what she
wanted done according to what she had preyiously arranged before "she left
the house™. ¥hen it was put to her by® Mr., Budd that she went to Mr, X,
0'Heara about the family arrangemént/;nd had discussed with him transferring
Moher to Tony significantly she did not answer. The letters of 25th July,
1971, 4th December, 1971, 22and March, 1973, and 10th March, 1973 from her tc

My, O'Meara show that she was looking for and getting solicitors advices

since 1971 about making a settlement among her family and the transfer of

Moher to Tony. Even subsequently in her letter of Sth June 1978 she

was writing to Mr. C'Heara about matters arising out of the iwo agreements.
These letters also are significant thatthey do not contain any allegation
against Tony or mention of the matters now sought to be reliecd on as
amounting to undue infl;ence or pressure or duress, On the contrary they
indicate that Mrs., Ryan was very much in charge and mistress of her
affairs and ef what she wanted done. She also admitted to Mr. Pudd that at
no time did she ever mention to Mr, O'Meara that she was transferring the
farm to Tony for the rsasons she now alleges namely under undue influence
or pressure.

Mrs., Byan agreed and accepted when it was put to her by Mr. Budd that

she went to Mr. O'Meara for advice on the family arrangement she was making
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and to have the documents for this purpose drawn up to carry it through. !

t;'\?!

She also agreed and accepted that all the‘children knew what was happening %

o
and that the transfer of Moher to Tony Was contemplated and that all was E?

~

discussed and agreed at home before she went in to have the documents i
drawn up by My, O*Meara. Mrs, Byan mentioned in evidence that she kepi .
a full diary of events at Moher in notebooks over the years including those.,

|

relating to the events in iassue in the case. She had a bag of such

notebooks when giving evidence. She agreed that there was no reference or
=

entry in any of them to acts of undue influence pressure or duress by Tony)‘

or of the happenings she was alleging againat him to cause her to tranafer '

Koher to hinm,

In further cross-examination by Mr, Budd she agreed that when she was [
transferring Hoher to Tony and making the arrangements of which this was a‘7
part she was then in good health and good mental clarity. Nine years ‘j

later in the witness box she still clearly appeared to be in good health "

and mentally clear, It would be hard to find a lady who appeared less

likely to accede to pressure or duress by her son of the kind alleged’and
neither herself or her two daughters Joan and Mary or Liam either
individually or all combined appeared persons who would be capable of

entering into the amangement of which the transfer to Tony was a part by

\ ' ~
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. being browbeaten irto it by him. To me aa'thez\appeared in the

witness box and in giving evidence they and in particular Joan and Hary,

‘v
i
e

and Mrs, Ryen herself,all came across a&s sirong and forceful persons who

Vs

/
are fully aware of their rights and not easily capable of being forced into

anything they did not wish to do. As Mrs, Ryan said in evidence also in
answer to Mpr, Budd - "I knew what I was doing; I was clear about what I
wanted and told Mr. O'Meara what I wanted and over a period of time I had
thought about it carefully. I told Mr. O'Meara what I wanted done and
what we had agreedn,

She also sald she told Tony what he was to pay and that she had
agreed with Mr. O'eara that this was £2,800 and also that she agreed with
My, Q'Heara the.Various_sums each member of the family was to be paid and
that she was to be paid £1,500, She also agreed that Tony had paid the
£2,800 into Mr, O'Meara's office all of which was his evidence too.

I have given in detail all this evidence of Mrs, Byan so that she can
be clear that these admissions are quite incompatible with what she said
in bher direct evidence in support of hey allegations that she signed over
Moher to Tony under undue influence duress or pressure which s0 wore her

down as to force her to give him the lands.

1 am quite satisfied on Mrs, Ryan's own evidence and all the
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surrounding circumstances that this family arrangement and the transfer of "3
Moher to Tony were no%i due to undue influence by him as alleged. It is "’i

[

quite clear not only that Mrs. Ryan did gﬁat she did of her own free will) |
4 i

|

L
but that the terms and conditions of {}:e family agreement were largely her -

terms with which the members of the family were in agreement and not Tony'sm_}

b

terms. I am also satisfied that in doing what she did Mrs. Ryan was

carrying out her duties as personal representaiive in administering her

husband's estate as she thought best including the transfer to Tony. 1% |
is not necessary for me to decide if she was influenced in her actions and ;
&

did what she did to avoid prejudicing her pension or pension wights. ;
Even if there were family rows and acrimoniocus happenings between Mrs. Ryanmi

and Tony I am satisfied they were not the true or real reason for the i

-

trensfer which was brought about for the other reasons I bave mentioned, ™
b

oven if this involved giving effect to Tony's alleged wish to have Hoher. ,__!

FPor all these reasons I hold that the Defendant did not exart unduse

rﬂP.f

influence on Mrs, Ryan to force her into the deed of transfer of 20th July,

1973, This was not a voluntary deed or transaction of the kind usually

=1
understood by such description. It was one part of a transaction to '

| il
give effect to the family arrangement and settlement as already described |

which was masterminded by Mrs, Ryan as is c¢lear from hexr own evidence

N
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whereby she acted with free will‘decision,and disoretion,and freely set the

¢/ terms.

[

I also am satisfied that the transg?i was not improvident. There was
ample provision made for Mrs, Eyan-iﬂfihe transaction as a whole both in
cash and rights which I need not repeat.

It is quite clear ejen on Mrs, Ryan's own evidence as already set out
that she had independent advioce from the solicitor of her choi;e aﬁd even
if she herself laid down what she wanted she nevertheless discussed what
ghe waps doing with ¥r, O'Meara and received all necessary and relevant
advice from him,

I am also satisfied that Mrs. Ryan at all relevant times had no mental
or other infirmity - she was as clear as a bell.

The evidence showa‘that Mrs. Ryan with the concurrence of the
beheficiaries wished to make a final family disposition of her late
huaband'; estate including Moher. This was a family settlement to deal wit:
the claims and rights of the interested parties by Mrs. Ryan as the head of
the family and personal representative., As such and as part of the

transaction as a whole the Deed of Transfer was not of its nature revocablgJ

8o that the inclusion of a revooation clause was not necessary or indeed

appropriate and its absence is not a ground to set aside the deed of transfe
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3

4 that the aeed of gpansfer was executed bY Mrs.

am 8180 gabisfie
111 and that &

1
Ryan a8 a fully oonsidered aot and in the free ;Leroise of her ¥

-

“-"
ghe knew the effect of the adocumen® and wha},,«bha was doing. There 138 -
only one other patter 0 shich I would like t'p' refer. Migs Mary Ryan in : T
arm if only they |
L]

here was no ob

evidence stated t
Ryan stated in

could have peace and that this is what they wanted. Mrs.
evidence and agreed that her and the family's relations with Tony wore 81l
r-’.]
right when pe got married bub that the grouble gtarted after (put not as
lf!
a result of) when be got parried and shen Knockané gas bought 3n 1977 =
Hrs. Tony Ryan gave uncontradi.oted evidence which would corroborate this ”
poeition and that when ghe and Tony WeTre married averythins was happy ~
This pgriendly environment and good relationShips would 7
!.'!1

' srienddy and goode

pave beer goaroely oonsistent with the position alleged to have existed

totsl warfare petween the other members of the family (inoluding .
gor three |

of near
gn July 1973, and
!

ny covering the time WP t¢o and
as they must havé

Mrs. pyan) and To
d of transfer)if

r the then execution of the deo
b od unde.;

-

years afte
ngfully got Mohe

£ the opinion gnat Tony had wro

grieved and O

heen a8
stence of this priendly 8% ‘:

The exi
’—{

ay and misbehaviour.
ansfe j‘

forco and thre
rro‘norate the view that the L

uld therefore co
nat the |

of affalrs in 1976 WO
~f Moher %o pony in Jul¥ 1973 was not obtained in this way and %
-

|
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troubles since then are due to other reasons which have prompted these

¢ proceedings.

-

1 now come to deal with the plaintgé;'s claims for injunctions.

An injunction is a flexible remédy with virtually infinite scope.

In considering this part of he plaintiff's claim I'an‘z greatly
influenced by Miss Hary ann's expressed wish for peace in the family and
her appeal to me to do what I could to achieve this, May I say that
nothing I can do or order can be properly effective without goodwill and
effort on all sides and everyone involved’and also that peace involves a
big measure of reconciliation and understanding of each others problems
and some concession and compromise.

In order to decide what is best to do I think the first thing is to

try and ascertain the problems which appear to have led to the present

unhappy relationships.

\

1 think there has been a olash of personalities arising from the
family history.

¥hen her husband died Mrs. Ryan was left with her young family to
provide for and rea;)and for that purpose to run and manage the farm

single handed. To her great credit she has done this but the doing of it

imposed on her the making of decisions and sole management of the farm over
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a long and uninterrupted period of time., She appears to be a lady of N

"strong personality who as the years passed became accustomed to having herﬂ
Y
requirements and orders carried out wiﬁhout question or opposition. 'j

P

4
.In the circumstances which havé/arisen however when Tony grew up and

|
-

remained on the farm and sinoe he came into ownership of Moher since 1973 =
he t00 had his own ideas of management and what should be done and how the _
farm should be run as he believed right. These views and those of his

mother did not always coincide and Mrs., Ryan found it difficult %o adjust

t0 the changed position and authority, or any surrender or acceptance of
what she regarded as interference with the position she had enjoyed for sorl
long. This led to differences and clashes of opinion and personality in |
which both Mrs. Ryan and Tony did not make sufficient allowance for the
changed position of each others righis legal and natural.' In turn their m?
relationship turned sour and led t? disputes and arguments and the doing 'j
of things in excess which should not have happened, These became exacerbateﬁ;
when members of the family took sides - apparently all on their mothexr's
side, This helped to oreate a feeling of annoyance and resentment in T\:my.:ﬂ
I have no doubt he did and said things in exoesé which he should not have
done oxr said’and which in other circumstances he would not have dome and

which if continued would have to be stopped by court order as an interferenc:

)

j
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to some degree can be understood due %o Hrs,

52
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with the rights of residence of Mrs, Ryan and other members of the family,
I feel however that much of what he did or said was provoked to a greater o:

ve

leaser degree by a failure to accept hi% nevw position and to accord to hinm
/""i

the recognition and rights which thiércarried with it.

In short both siﬁes contributed to"the unhappy events ;hich brought abor
these proceedings for iqjunotions.

Other events ;lso contributed to these happenings and compounded the
position.

Huoh and agreed evidence was given that the trouble really began with
the purchase of Knockane whioch caused a falling outand disputes between
Liam and Tony which spread to the other members of the family, I am not
called upon to investigate and decide the merits of this disput% but as it
seems to be g festering-sore it should be healed and settled if peace is to
reign.

Another factor which in my view has contributed greatly to breaches of

the peace arose after Tony's marriage, At the time of this in 1976 friendly

relations existed all around. These however have changed and Mrs., Tony

Ryan gave undisputed and uncontradicted evidence that the Plaintiff Mrs,

Ryan said she would not allow another woman in the house, This feeling

Ryan's long and undisputed
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supremacy in Hoher‘and is a not infrequent occurrence in such ciroumstancgw

Although not expressed in Court such an attitude must inevitabiy oreate

resentment and bitterness in Tony not ﬁg have his new wife accepted into t~
# ‘

family or into the house of which hd is the owner. He and his wife have -

a paramount right to live and be acoepted in Moher of which hs has been Ty

ownexr sinoce 1973,and to have acoorded to them both acceptance of this

position and non-interference with their right of peaceful enjoyment of

ﬂﬂ"'
what should be their home. Mrs. Tony Ryan also gave uncontradicted

E‘g
evidence of being refused admission by the ladiss therein to what was her own

r.:.e_'
house or home, These ladies had and have no right whatsoever to do this’ !

but apart from rights such an attitude is bound to create in Tony an added
feeling of resentment and anger and of being wronged which only adds fuel
to an already amoulderi;g oondition of affairs, This was and would be an'j
unwaranied abuse of the ladies (Mrs, Ryan and any of her daughters) rightgfj
of residence and Tony and his wife should be accorded their superior righta%
of ownership in their own home. To do so and with reciprocal recognition

by him of the rights of enjoyment by the other members of the family to

reside therein peacefﬁlly in the house would go a long vay towards
ﬂ"."‘
restored friendly relations.
Another major reason emerged in the evidence as a source of deep-
-
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seated trouble giving rise to much dispute and continuing antagonism,

¢ This relates to the parking difficulties in the yard and entrances to it

n

-

and at the gate of the motoxcars and oté@r vehicles owned and used by the
- /"‘":‘
defendant Liam and other members of the family. The difficulties which
the defendant says he encounters is restriction on his freedom to park and
to turn his tractors. Others complain in turn thet his vehicles obstruct
theirs, He said his car had been parked in the one spacs for 20 Years and
» . i
all of a shot someone else takes it, He says that everyone should make
way for the other but the trouble is the lack of space at any given time for
all, Apparently there are four cars which belong to PBreda, Hary’Liam,and
the defendant's own car and also four tractors.
Efforts and adjournments during the hearing failed to find an

amicable arrangement to solve this problem,

The matter thersfore should fall and be governed by legal priorities

if the parties cannot coﬁe to an agreement.,

It seems to me axiomatio that the defendant as owner has
priority‘over eéveryone else and should not be obstructed in the freedom
of movement of his own vehioles in the yard or in coming into or leaving
his own property or in his right %o park his vehicles, This prevails over

any of the others at all times ang applies to the movements of his farm
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vehicles and his right to priority parking in the yard. i

' |

Iiam's right of residence does not ihclude a right to the use of the J

Yy
yard or out-offices for his vehicles,bg”they motor cars or tractors, Thir}

~

/

matter appears to have been included in one agreement but not in another.'j
It is agreed the latter is the true agreement, Zven if it is arguable the

8 right of residence includes a right to bring a caron to the property .emd,_.__7

park it there, such right must be reasonably exercised and be subsidiary

to the owerriding right of Tony to use his own yard and entrances and not

be obstructed in such use, I am of opinion that Liam's right of residence

does not include the right to use the yard or outside premises to parkoreanj

farm vehicles or his car. ?
Mrs. Ryan herself does not have or use a motor car and nover did. H
r...‘_-"l

right of residence does not extend to the car of any invitee of hers as a
right superior to Tony's.to which HMrs. Ryan or such other person must giVeﬂj

way and not obstruct his user for his car or for farm vehicles.

e

Joan only has a right to return to the residence on holidays and no%

A

to reside in a permanent way as she appears to do at present and for some

time past. 4As a matter of right therefor she is not entitled to bring in

L)

a car as attached to her right of residence except at best when on holidays

-

and again even if a right of residence has an implied right to park a
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car in the yard it cannot be parked in a way or in a manner as to obstruct

or impede Tony's right to park in a place' of his choice oxr restrict or

B
obstruct his freedom to move any of his vehicles, car, or tractor,or to
e

4
/

enter or leave the yard.

The same applies to any and all m;mbers of the family with a right of
residence.

In short therefore Tony has a right superior to any other member of
the family to a parking place of his choice for his car and has also a
prior right to have his farm vehicles in the Yard and a right to their
freedom of movement and not to be obstructed or prevented from turning
therein or in entering or leaving. If this is recognised and applied
much friction should be avoided.

These seem to me on the evidence to be the major causes of much of the
antagonisms that exist, These ought to bF recognised and eradicated if
peace is to prevail,

In family matters and disputes like these unilateral injunctions
frequently do more harm than good except when essential. Here Tony and
his wife are now in fact living in temporary accommodation away from Moher
until their new home is ready. They do not then intend to reside in Moher

although fully entitled to do so. This should help. Tony however of
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necessity has to use the yard for his vehicles and should be accommodated 7

" and accorded priority as indioated. .

[

ﬁaving tried to identify the main égurces of trouble with a view to
S
their eradication I would hope for theip recognition by all and put into
practice with a view to a new beginninél Fundamentally this basically
is a matter of human and family relations requiring co-operatioh goodwill
and effort all round.

I think it best therefore to adjourn a decision on the injunctiions
sought to see how the parties get on for one year with liberty to both
sides to apply to me in the meantime if necessary in the event of more
trouble, I1f after one year all goes well,I will deal finally with the
matter. Both sides thersfore are to this extent under restraint and
obligations, -

I reserve the question of costs until the matter is finally

adjudicated.

m?

il

%z/ﬁ’ﬁ

i



