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IN THE MATTER OF TUZ LOCAL GOVIRIGIENT (PLANNING AND DEVELORIENT)
ACTS, 1963 TO 1976 :

¢ I THE HATTER OF SECTION 27 OF TIIZ LOCAL GOVERMMZLT ACT, 1976

F‘m
r’ BETWEE: -
o CHRISTCPHER COFFEY
= AP2LICANT
and
i
HIZRON {OlES LILITED, NORE PROPIRTIES LILIYS
mm JO= S, HeGINTY and MARY DOLOR=S LicGINTY
g RISPCHDINTS
o
!
' Judgment delivered by O'Zanlon J., tke 27th day of July, 1984.
i
™ In these proceedings the Applicant claims that he is suing not
m merely on his own behalf but also on behalf of numerous other
o residents of a housing development known as Glendine Heignhts,
Kilkenny. I am satisfied that he has been duly authorised to do so,
™
and I cormmencs by mak¥ing ap Order declaring that the Applicant for
i)
tne purpoze o tiie present proceedings is to be regarded as
mm
representing his own interest and also the interests of all the
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persons whose names and addresses are given on two lists which have -

’

been placed on the file of tne Courf, and vhich lizts are dated
respectively, October, 1982, and February, 1984,

I an satizfied, from a review of all the evidence given in the
-

case, including some admissions very frankly made by iir, John McGiniy,

-

the third-namasd Respondent, trat Zebron Homes Limited, the
first-~named Deferdant, failed {to carry oul the housing development

at Glendire, County Xilkenny, in accordance with the plans and
particulars lodged with Kilkenny County Council, and subject to th™
conditiorn inposed when planning permission was granted for the saidm™
development on the 30tk Movenber, 1371, on appeal to the Minister e
for Local Goverrment from the decision of Kilkenny County Council

to refuse planning permission.

T an also satizfied that the matters relied on by the Applicant,

-
and substantiated by the evidence in the case, disclose quite

-
serious breaches by the developers of their oblizations under the

-
Planning Permission when they elected to proceed with the
develcpment. Roads were inadequately surfaced; kerbs were left :

o

incomplaie; the cro:zs-falls on the roads were unsatisfactory in

many places; gullies were omifted or were located in unsuitable -

-
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locaticns; no evidence could be found by the Apvlicant's engineer
of the existence of two of the soakwgys which should have been
provided; the plons lodged witi the planning application showed
provision made for a shiplap and post and wire fence dividing the
estate frcm the pump house and marshy ground which adjoined it -
this appears to have been erected but in such a fashion that it wes
rapidly demolished by the elements, and therefore can hardly be
regarded as sufficient compliance by the developer with its
obligations. I anm of opinion that where the documents lodged in
support of an application for planring permission include plans

and specifications, and permission is granted by reference to these
documents, then the developer must be regarded as being in breach
of the planning permission if he fails to build in accordance with
those plans and specifications. I am further of opinion that there
is an implication of law that he will use reasonable care and skill
and provide proper and adequaie materials for the purpose of the
building works unless the specifications lodged by him qualify this

ovbligation in some way and z2re accepnted in such qualified forn by

The applicant is, zccordingly, entitled nrima facie to relief,

as claimed by him under the provisions of Section 27 of the Act of
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e
1976 ~ the main protlem being tc determine the nature of that

l'.',-.r
relief so that it may oifer some hone. to him and to the other

IET‘
residents on the estate that the present unsatisfactory condiiions

'W.'7

may be ameliorated.
Unfortunately for the Applicant, and those who have joined wit;j
him in bringing these proceedings, they face the all-too=-familiar "

situation where the development has been carried out by a building =

company, witnh limited liability; the application for planning

m
permission was made by Hebron Homes Limited, and that company was
responsible for most of the hcouse-building and for the provision

' ™
of roads and other services; the company has virtually ceased to

ﬂ'.q
trade for some years past, and the evidence suggested that it had

!'-'T‘1
no assets. '

s . i
Vore Properties Limited, the second-named Responcents, are a
limited company in wnich was vested the ownership of the lands ™
on which the houses were erected by Hebron Homes Limited (under ™~
building licence frcm the second-named Respondents), and the .
general practice was that leases were made to the house-purchacers

—‘y
by lore Propertiss Liniited and that cempany is entitled to recover

-
ground rents from such of the house-owners on the estate as have

| ]

not bought out the fee simple interest in their respective properti.s

-y
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The evidence in thz present proceedings appeared to me to establish
that taere are still substantial sums'&ue and owing by Nore
Properties Limited.to Hebrcn Homes Limited in respect of work
carried out by Hebron Homes Limited for the second~named Respondente,
but did not support the contention that any legal liability could
now be imposed on the second-named Respondent in respect of the
failure to.carry out the works of development in accordance with
the planning permission granted on the application of the
first-named Respondent. ~Similarly, while the third and
fourth-named Respondents, who hold the controlling interest in
both compznies - the first ard second-named Respondents - were
joined in these proceedings by the Applicant, in the hope of
imposing some personz2l liability on them for the defaulis of the
first-named Respondent, the evidence which has hitherto been
tendered in the proceedings Pfails to satisfy me that any case has
been made out for the imposition of such personzl liability cn the
said Respondents. The applicant for planning permission was
Hedron Homes Limited, a2nd th: pariy vhich carriad out the
develenment worxs and purnorted to provide ths ronds and service
for the estate was Eebron ﬁomes Limited, and no evidence has

nitherto been put forward of such character as would entitle the
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Court to impose personal liability on the directors or shareholders

.

of that company in respect of ths defaults which have been so

clearly established against it. I refrain from dismissing the

proceedings as against the said Respondents, as they may be

regarded as having been fairly joined in the action to ensure that |
-

any order made against the company which they control will be

carried into effect, but that is the 1limit of the liability which ?

at this stage of the proceedings, can be imposed upon them,
It appears to me that the best outcome the Applicant and the ™
other residents on the estate can hope for is that such —

remedial works will be carried out on the roads and services as

will satisfy the requirements of the local authority so that the
said roads and services will be taken in charge by the local
authority, and their requirements in this connection have already

]
been fully indicated in a letter dated the 21st May, 1982, ‘

m!
addressed by Kilkenny Couniy Council, Planning Section, to the
Applicant. In many respects, these requirements appear to me o ~
fall short of what the Applicant could establish againzt the =
first-zamed Respondent as its obligations under the ﬁlanning -

permission granted to it; in other respecis they go outside the

planning permission requirements and include matters which perhaps
-~
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should have been made the subject of special conditions but through
oversight or for some other reason gqt’at present clear to me,
were omitted when planning perxission was being granted.

The second, third and fourth-named Respondents have already
indicated informally to the Applicant that they would concur in an
arrangement whereby ground rents payable to the second-named
Respondent could be accumulated to provide a fund out of which the
necessary works to have the estate taken in charge could be
financed, and in the present legal impasse I am of opinion that the
Applicagt and his fellow houss-owners would be well-advised to
accede to this arrangement if it is still opern to them to do so.

I propose to make the following orders on fool of the applicatic
vwhich has been brougnt by the Applicant.

(1) An order, pursuani to Section 27 of the Local Government Act,
1976, declaring that the first-named Respondent has failed to0 comply
with the provisions of the planning permission granted to it for the
development of the lands at Glendine Heights, Kilkenny, and
directing it to carry out all remedial works that are necessary to
bring the roads and sexrvices on the estaie up to the level and
standard required by the terms of the said planning permission

within six months from the date of this judgment and awarding the



S )

8.

I'IT
costs ol these proceedings as against the said Respondent. -
(2) An order attaching all sums due by the second-named Respondent

fﬂ"
to the first-named Respondent, not exceeding £50,000 in all, the

™
same to be retained by the second-named Respondent until further

Hﬂﬂ!
order in these proceedings, for the purpose of discharging the

IHE”
financial liabilities of the first-named Respondent to the Applicant

(]
on foot of orders made in these proceedings.

(3) An order to be made, subject to the consent of the second, ™
third ard fourth-named Respondents in these proceedings being ™

forthcoming, staying exacution on foot of the order referred to at -

No. (1) above condition=l upon 21l ground rents due or to become

!ﬁ’
due to the second-named Respondent under leases granted to

L]
residents in Glendine Heights beirng accumulated in a fund in the

L]
joint pnames of the Applicant and the third-named Respondent for

n\.-..y
tne purrose of financing thc carrying out of such remedial and

(ar]
development works on the estate as are needed to satisfy the

requirements of Kilkenny County Council for the purpose of having

the roads 2nd services on the s2id estafe taxen in charge by the 7
said local authroriiy, on the basis that dicburszements out of the ~
said fund will take place cnly with the consent of each of the saiqj

parties, or by order of this Court and will be applied for the
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9.
[ purpose of the said works and thereafter the discharge of costs
Wg' payable by ?he said Respondent %o tﬁé;Applicant on foot of this
%ﬁ order, and when these liabilities have been discharged the

obligation to accumulate the ground rents in the said joint fund

will come to an end.

3

(4) An order adjourrning the further consideraéion of the Applicani's

3

claim in these proceedings, against all the Respondents, gersxrally,

4

with liverty to any party to apply to have the same re-entered.

i

3

/?&%}f67}77f‘b°°lkrA/

=
[z
= R.d, 0'3znlon.

= 27th July, 1984
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