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TAE HIGH COURT 

BETWEEN: 
PATRICK CORtI3S AND MICHAEL DIGGIII rl 

P l a i n t i f f s  
and 

"1 

IRTLAIID, TAE ATTORNEX GEfTERAL, THY 
MINISTER FOR JUSTICE, COIIMISSIOTIER 
PATRICK McLOUCALIN 

Defendants "1 

Judament of M r .  Jus t i ce  garnilton delivered the 234 day of July, 1984. 
ml 

After  the jury had been empelled t o  try t h i s  case  and before 
m 

p l a i n t i f f s  C o w e l  had made h i s  opening address t o  the jury, Counsel 

7 
on behalf of the defendants herein submitted tha t  the p l a in t i f f s '  pleadings 

rml 

did not diaclose a cause of action and t h a t  consequently the act ion 

9 
ahould not be allowed t o  proceed. 

I n  view of  the importance of the matter  and the  l e e 1  issues  7 

involved, I decided t o  discharge the jury and deal  with the matters "1 

ra ised i n  the submission by ~ o k s e l  f o r  the defendants as a prelirninery 

issue.  
m 

Though the r e l i e f  sought by the p l a i n t i f f s  i n  these proceedings 
F1 

aga ins t  the defendants consis ts  of a claim f o r  damages f o r  defamation, 

"I 

the act ion is unusual i n  tha t ,  unlike i n  most actions f o r  defamation, 

m 

the  defamatory matteral leged does not cons i s t  of words, wri t ten or spoken, 

m 
visua l  images o r  gestures but as appears from the Statement of Claim 
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delivered on t h e i r  behalf i s  al leged t o  cons i s t  of the act ions  of the 

Minister  f o r  J u s t i c e  and the former Commissioner of the Garda ~ iochkna  

in: - 

1. t r ans f e r r i ng  the fikst-named p la in t i f f  from the scene of 

crime Sect ion of the Technical Bureau of the Garda ~ f o c d n a  

on the 21st  day of November, 1978 t o  Pearse S t r e e t  Garda S ta t ion  

as Detective Sergeant, and 

(2) t r a n s f e r r i n g  the second named p l a i n t i f f  from the scene of 

Crime Sect ion of the Technical Bureau,Garda ~ i o c h h a  , to 

S tore  S t r e e t  Garda Stat ion a s  a Detective Sergeant on the 

21s t  day of November, 1978. 

I n  the sa id  Statement of C l a i m ,  i t  is alleged a t  paragraph 23 

thereof that: - 

"The s a id  ac t ions  i n  t rans fe r r ing  the p l a i n t i f f s  and each of them 

out  of the  scene of Crime F inger -pf i t s sec t ion ,  Technical Bureau, 

Garda ~ iochLna ,  meant and were understood to  mean i n  its ordinary 

and na tura l  meaning : - 

(a) tht  the' p l s i n t i f f s  and each of then had been involved i n  a 

scandal i n  the Finger-prints Section, Technical mreau, 

Garda ~ iochkna ,  



(b) t h a t  the p l a i n t i f f s  and each of them were incompetent 

and not f i t  to be t rus ted o r  employed t o  carry out  
9 

any work i n  the Finger-prints Section,  Technical Bureautl 

G arda s ioc&a, 
m 

( c) t h a t  the p l a in t i f f s  and each of them had been guilty 

"1 
of diahonourable conduct, 

rrq 

(d) t ha t  the p l a i n t i f f s  and each of  them were u n f i t  t o  

7 

remain a s  members of the FYnger-prints Section,  I 

Technical Bureau, Garda ~ i o c h & a ,  m 

(e)  tha t  the  p l a in t i f&  and each of them was an incompetent 

Carda, F P ~  

(f) t h a t  the  p l a i n t i f f s  and each of them was a dishonest 
m 

Garda , 
rcq 

( g )  t h a t  the p l a i n t i f f s  and each of them was a Garda 

m 

who had been gu i l ty  of conduct detrimental  to  the 

-7 
Force and which warranted t h e i r  t r ans f e r  from the 

Technical Bureau, pl 

(h) t h a t  the p l a i n t i f f s  and each of them was a Garda who - 
had done some thing d i  ahones t , 

7 

(i) t3mt the p l a i n t i f f s  and each of them was a Garda rho 
Prl 



by reason of a f a l s e  i den t i f i c a t i on  of f inger-prints  had 

e n d a n g e ~ d  the freedom of persons who were innocent, 

( j )  that  the p l a i n t i f f s  and each of them were a person who 

was w i l l i ng  to  permit perjury; namely the giving of f a l s e  

evidence, 

(k) t h a t  the p l a i n t i f f a  and each of them had given f a l s e  

evidence on oath and thereby warranted t h e i r  t-sfer, 

(1) that the  p l a in t i f f a  and each of them had been gu i l t y  

of conduct warranting a reduction i n  t h e i r  status." 

I t  was fu r the r  a l leged i n  the s a id  Statement of Claim a t  paragraph 24 

thereof that:- 

" n r t h e r  o r  i n  the a l t e rna t i ve  the sa id  actions i n  t rans fe r r ing  

the  p l a i n t i f f s  and each of them out  of the scene of Crime 

Finge r-print  Section, Technical Bureau, Garda ~ ioch&m,  meant 

and were understood to mean 

(a)  that t h e  p l a i n t i f f s  and each of then had been invclved 

i n  a scandal in the  Finger-print Section,  Technical Bureau, 

~ a r d a  ~ i o c d n a ,  

(b) t h a t  the  p l a i n t i f f s  and each of them were incompetent 

and u n f i t  t o  be t rus ted o r  employed t o  carry out  any 
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work i n  the  P i n g e r p r i n t  Section,  Technical Bureau, 71 

Garda s LochLna, T 

(c)  t h a t  the p l a i n t i f f s  and each of them had been g u i l t y  of 
pl 

dishonourable conduct, 
rrl 

(d) t h a t  the  p l a i n t i f f s  and each o f  them were u n f i t  t o  remain 
m 

as members of the Finge r-prints  Sect ion,  Technical Bureau, 

"9 
Garda ~ i o c h b a ,  

rn 

(e) t h a t  the  p l a i n t i f f s  and each of them was an  incompetent 

Garda , 

(f)  that t h e  p l a i n t i f f s  and each of them was a Garda unfit 1 

t o  be i n  the Technical Bureau, P1 

( g )  t h a t  t h e  p l a i n t i f f s  and each of then was a dishonest 
l l  

G arda, 
rl 

(h) t h a t  the  p l a i n t i f f s  and each of them was a Garda who had 

1 

been g u i l t y  of conduct t h a t  was det r imenta l  t o  the 

m 

Force and which warranted t h e i r  t r a n s f e r  from the Technical 

"1 

Bureau. 

(i) t h a t  the  p l e i n t i f f s  and each of them was a Garda who had 7 

done some th ing dishonest ,  FI 

(j)  t h a t  the p l a i n t i f f s  and each of them was a Garda who by - 



reason of a f a l s e  i den t i f i c a t i on  of finger-prints 

had endangered the freedom of innocent persons, 

(k) that the p l a i n t i f f s  and each of them was a person who 

was wi l l ing  to commit perjury, narnczy the giving of f a l s e  

evidence, 

(1) t h a t  the  p l a i n t i f f s  and each of them had given fa l se  

evidence on oath, 

(m) t h a t  the p l a i n t i f f s  and each of them had k e n  guilty of 

conduct warrantinga reduction i n  t h e i r  s t a t u s  i n  the Garda 

~ i o c & a  .w 

It w a s  f u r t h e r  al leged a t  p a r a g r a ~ h  25 of the said Statement of Clait 

that:- 

"The sa id  ac t ions  were calculated t o  and did  disparage the p la in t i f f :  

and each of them i n  t h e i r  posit ions as members of the Garda 

~ i o c h L n a  and reduced them i n  a t a tu s  i n  the said Forcen and 

a t 2 6 : -  . 

"In consequence of the sa id  act ione on the par t  of the defendants, 

the p l a in t i f f s  and each of them had been injured i n  t h e i r  c red i t ,  

character ,  and re putation i n  the s a id  posit ion a s  members of the 

I 
Carda siochana and i n  t h e i r  every day soc ia l  atanding within the 



ncommunity and they and each of them had been brought i n t o  

hat red,  r id icu le  and contempt and they and each of them suffered 

l o s s ,  damage and expense, mental d i s t r e s s ,  mental anguish and 

sorrow. " 

I n  t h e i r  Defence delivered on the 2nd day of March, 1981 the  

defendants pleaded, i n t e r  a l i a ,  that:  - 

"4. The decision tha t  the first named defendant should be 

t ransferred from the scene of Crime Section of the Technical 

Bureau of the Garda ~ l o c h -  t o  d u t i e s  a t  Pearse S t r e e t  

Garda S.tation was made by the Commissioner of An Garda 

~ i o c d n a  pursuant t o  the powe'rs vested i n  him by v i r t u e  

of Section 8 (1) of the Police-forcea Amalgamation Act 1925 

o r  otherwise vested i n  himn and 

rsl 

"7. The decision t ha t  the second named p l a i n t i f f  should be 

rn 

transferred f r o m  the scene of Crime Section of the Technical 

Bureau, Garda ~ i o c h b a  t o  du t i e s  a t  Store S t r e e t  Garda Station,  

xea made by the Comissioner of the Garda ~ i o e h h a  parevant -I 

t o  the powers vested i n  him by v i r t u e  of Section 8 (1) of the - 
Police-forces A m a l ~ t i o n  Act, 1925 o r  otherwise vested i n  
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Liber tg  was given t o  the defenda~lts  to amend t h e i r  Defence by 

the  add i t ion  of the following paragraph: - 

"13. The defendants deny tha t  the ac t ions  i n  t rans fe r r ing  

the  p l a i n t i f f s  and each of them out of the scene of Crime, 

Finger-prints Section, Technical Bureau, am actionable 

i n  law as "defamationn a s  i s  alleged o r  a t  all. 

14. The defendants deny t h a t  the  act ions  re fe r red  t o  a t  

paragraph 13 above (here inaf te r  re fe r red  t o  as the 

sa id  act ionsw) bear o r  were understood t o  bear any 

of the meanings a l leged a t  paragraphs 23 o r  24 of the 

Statement of Claim delivered herein  o r  any other  .defamatory 

meaning o r  meanings. 

15. The sa id  ac t ions  were ac t ions  of the  fourth-named d e f e n d a t  

i n  h i s  capacity a s  the Commissioner of An Garda ~ i o c d n a  

while discharging the off ice ,  du t ies  and functions of 'the 

Commissioner of An darda ~ i o c h & a  and by reason of the matters 

aforesaid ,  the  occasion of the  sa id  ac t ions  o r  the act ions  

themselves were privileged ." 
A s  I u n d e r s t a ~ d  M r .  Sut ton 's  submission, i t  is:- 

1 . * * & alleged aga ins t  the  defendants and pleaded a t  



p a r a g r a m  21 and 22 of the plaint i f fs '  Statement of Clnim 

are not actionable in lou a s  defamation; 

(2) t h a t  there cannot be an actionable urong of the nature of 

slander based on aa ta  oimpliciter; 

(3) that t o  const i tute  actionable wong of the n a b  of slander 

actions o r  acts ,  8uoh actions o r  a c t s  muet by t h e i r  very 

nature convey a defamatory meaning, such as by geaturea o r  

actions of tha t  kind; 

(4) that the a c t  of the Cornmiseioner in exercising his r ight  t o  

t ransfer  a member of the Garda S~OU& t o  other  duties cannot 

be eueh an a c t  and cannot be actionable i n  law aa  defamatfon. 

(?n the queation as t o  whether there may be an actionable vrong of 

the nature of slander based upon an ac t  or action simpliciter i t  is 

, stated a t  parsgraph 3, page 2 of Gstley on Libel and Slander, 6th Edition 

that :- 

W A  man commit8 the t o r t  of defamation when he publishes to  a 

th i rd  person word8 o r  matter aontaining an u n t m  imputation 

against the reputation of anothern, 

and i n  the footnote thereto it f a  s ta ted t h a t  

*matterw is academically the more accurate term, aa  it 



comprehends every medium whereby defamatory thought 

and i dea s  can be expressed o r  conveyed ( see  Spencer Bow.srg s 

Actionable Defamation, 2nd Edition, p g e  226) 

It is s t a t e d  a t  paragraph 22 of the same publicat ion that:- 

nPubl ica t ion is effected by any act on the p a r t  of the defendant 

which conveys the defametory meaning of the matter  t o  the person 

t o  whom i t  is c o m u n i ~ a t e d . ~  

Section 14  (2) of the Defamation Act 1961 provides that:- 

"Any reference i n  t h i s  pa r t  t o  words s h a l l  be construed as 

including a reference t o  visual images, ges tures  and other  methods 

of s ign i fy ing  meaning. 

An a c t  o r  ac t lon  i s  undoubtedly a method of s ignifying meaning 

and I agree with the statement of the Lord Pres ident  of the f i r s t  

d iv i s ion  of the  Court of Sessions i n  the case of Drysdale .v. Earl 

of Rosebum (1909 Session Cases a t  page 1125) where he s t a t ed  that:- 

"1 think there may be an actionable wrong of the nature of 

s l ander  by ac t i ons  alone; but the  question must always be 

whether the innuendos sought t o  be put upon such acting3 can i n  

t r u t h  reasonably be drswn from them." 
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He fu r the r  s ta ted  that:- 

"In t h i s  case the matter has been admirably put by the Lord 
r) 

Ordinary, and I have r e a l l y  nothing t o  add t o  w h a t  h i s  Lordship 
T 

has aaid." 

"1 

I n  h i s  opinion the Lord Ordinary s t a t ed  that:- - 
"This is an act ion of damages f o r  slander;  and i t  is peculiar  

1 i n  t h i s  respect  t ha t  no spoken o r  writ ten words a r e  founded on 

aa  conveying by themselves any imputation on the  pursuer's -I 

character .  The issue which the pursuer proposea'for the t r ia l  T 

of the cause r e f l e c t s  t h i s  pecul iar i tg ,  fo r ,  a f t e r  sumar i s i ng  
7 

the leading averments on record, it concludes with the query, 
rc7 

"whether by the aaid  l e t t e r ,  words and act ings ,  the defender false13 
7 

and calumniously represented t h a t  the pursuer had been uafa i th fu l  

rrpl 

in the diechar- of his d u e ,  and was u n f i t  t o  be t rus ted  with 

-I 

the custody of the defender's books, papers o r  money t o  the pursuer' 

l o s s ,  in ju rg  and damagesn. r l  

n 

nThe defendert s counsel argued thet  the form of the pursuert s 

rn 

i ssue  was i n  i t a e l f  .conclusive against  the relevancy of the act ion 

C1 

as an ac t ion  f o r  slander, because it apyears from the issue t h a t  



wthe l e t t e r  wr i t t en  by tbe defender and the words spoken by h i s  

agent were not  i n  themselves actionable;  and they could not  becane 

so merely i n  consequence of ac t ings  which had followed upon *hem. 

There is cer ta in ly  no reported case i n  Scotland i n  which act ings  

have been used f o r  the  purpose of importing a slanderous meaning 

i n t o  wards vhich were not  i n  themselves defamatory o r  as i n  

themselves importing a slanderous accusation. The case of 

unnedy  v. Allen 10D 1293 on which the pursuer's counsel founded 

as precise ly  i n  point, appears t o  me t o  be of a wholly d i f f e r en t  

nature. No doubt i t  was the c i rcu la t ion  of a l e t t e r  which was 

the subject  of  conplaint ,  but the  pursuer averred ar.d offered t o  

prove that the l e t t e r  i t s e l f  contained a false and actionable 

insinuation,  and i t  was on t h i s  ground t ha t  the court allowed a n  

isaue. No ac t ings  were  founded on except the pablication of the 

l e t t e r  which is an element common to  a l l  ac t i ons  based upon 

w i t t e n s l a n d e r .  On the o the rhand ,  I do not  doubt, and it has 

been more than orce so decided i n  England, t ha t  an act ion f o r  

s lander  may l i e  although no defamatory words, spoken o r  writ ten,  

a r e  founded upon. Thus a p ic tu re  may convey a slanderous 

imputation as pla inly  as a paragmph i n  a newspaper, and instances 



"may read i ly  be figured where a slander may be conveyed by 

signs o r  gestures only. It i s  therefore i n  my opinion, 

not conclusive against  the pursuer's case, t h a t  i t  is l a id  

par t ly  upon the  act ings  of the defender o r  h i s  authorised agent, 

and becomes therefore necessary t o  examine the avernents 

in the condescendence i n  order t o  ascer ta in  whether the 

ac t ings  complained of are reasonably capable of a u p ~ o r t i n g  

the proposed innuendo." 

The Lord Ordinary then proceeds t o  out l ine  the f a c t s  of the case 

and then proceeds t o  say that:- 

"In none of the  act ings  complained of can i t  be sa id  that the 

defender exceeded h i s  l ega l  r igh t s .  The safe and i ts contents, 

as w e l l  a s  the  books and papers which weretalcen possession of 

o r  examined on the 4th of January, were the exclusive proper* 

of the defender, and he had an absolute r i g h t  a t  any time t o  have 

them removed f o r  any p u w s e  t h a t  he chose, including an 

invest igat ion in to  the correctness of the pursuer's accounts. 

H e  had a l s o  an absolute r i gh t  t o  ensure t ha t  the contents of 

the sa f e  should remain undisturbed u n t i l  the investigation was 

commenced; as the whole keys of the safe  could not be delivered 



"up w i n g  t o  some of them being i n  possession of as absent clerk, 

the seal ing of  the safe seemed a reasonable precaution t o  adopt, 

The pursuer himself could draw no defanatory infemnce from th ia  

a c t  any more than h'e could have done f r o m  tbs requeet t o  deliver 

up the keys; and of caurse once the eafe had been sealed it was 

necessary t o  break the eeals i n  order t o  get possession of the 

contents, l o  doubt, people who heard of what had been done, or 

who saw t ha t  an investigation was being made i n t o  the books and 

accounts of the  pursuer, might be disposed t o  d m  nnfavourable 

inferences a s  t o  the reason f o r  such an investigation; and they 

might even leap t o  the conclusion tha t  no such iuvestigation would 

have been made i f  the pursuer had been faithful3y disoharging h i s  

duties, Such an infewnce, however, would have been ent i rely 

unwarranted and it is not one fo r  which the defender can be made 

responsible. Similar inferences might have been dram, i f  ths 

pursuer had been sammarily dismissed, from the mere fac t  of h i s  

dismissal; but i f  the dismissal Was i t s e l f  v i thh the defender's 

r ights ,  no responsibility would a t tach  t o  him f o r  the conjectures 

by which outsidera might seek t o  explain the c i rcumstan~ee .~  

I n  the argument befom the f i r s t  dir ia ion uf the C o u r t  of Seesiom, 
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the Lord President proposed what he regarded a3 t>e question 

fundamental to the case mmely can a l ega l  a c t  convey an imutation 

of slander? 

It is  obvious from the opinion of t he  Lozd Ozdinary and the 

unanimous decis ion of the first d iv i s ion  of the  Court t h a t  they 

considered t h a t  i n  t ha t  case i t  could not. 

The Lord President hed, however, s t a t ed  that: - 

"The question must always be whether the innuendo sotight to  be 

put upon such act ings  can i n  t r u t h  reasonably be drawn from them." 

The act ions  of the Commissioner i n  t rans fe r r ing  the  p la in t i fTs  
'"! 

out of the acene of Crime Finger-mints Section,  Technical Bureau, 

'7 

Garda ~ioch-, i n  t h e i r  ordinary en3 na tura l  neaning are not ,  i n  

"1 
my opinion, capable of t;he meanings a t t r i bu t ed  to  then i n  paragraph 23 

"1 

of the p l a i n t i f f s '  Statement of Claim here in  and I w i l l  s t r i k e  the 

e n t i r e  of paragraph 23 from the  p l a in t i f f s '  Statement of Claim. C) 

Having regard t o  the averments of f a c t  contained i n  pamgraph 4 to- 

19 inclus ive  of the p l a in t i f f s  ' Statement of Claim, I a m  however of the e 

opinion t h a t  the innuendos pleaded i n  paragraph 24 of the claim 

can be reasonably drawn from them. 
n 

The defendants'  appl icat ion and submissions i n  this case have been 
m 



grounded on the pleadings herein and no evidence has been adduced. 

I n  t h e i r  Defence the defendants have pleaded t h e t  the d e c i s i o ~ s  

t h a t  the  f i rs t  and second-named p l a i n t i f f s  should be t ransferred  

from the  scene of C r i m e  Section of the Technical Bureau of the  Garda 

~:oc&a t o  a l t e r n a t i v e  d u t i e s  as s e t  out i n  the S tatment of Claim and 

Defence were made by the Cownissioner of An Garda ~ t o c d n a  pursuant 

t o  the  powers vested i n  hin by v i r t u e  of Sect ion 8 (1) of the Police- 

fo rces  Amalgamation Act 1923 o r  otherwise vested i n  him. I n  t h e i r  

reply ,  the p l a i n t i f f s  deny t h a t  t h e  decis ion t o  t r a n s f s r  them was made 

by the  Commissioner i n  pursuance of the  powers s o  vested in him 

and claim a l t e r n a t i v e l y  t h a t  they were not  exercised by W of a bona 

f i d e  exerc ise  of the s a i d  poners. 

. Consequently I cannot pzoceed t o  d e a l  wi th  t h i s  appl ica t ion 

on the b a s i s  t h a t  the ac t ions  of the Commissioner were lawful a c t s  

performed by him i n  exerc i se  of the  powers vested i n  him. 

I f  these f a c t s  are es tabl ished i n  evidence, then the observations 

of the Lord Ordinary and the  Lord Pres ident  hereinbefore re fe r red  t o  

may have consfderable relevance as indeed may have the observations of 

Lord J u s t i c e  Clarke i n  Robertson .v. Kei th  1936 Sessions Courts where 

he s t a t e d  a t  pa@ 47 that:- 



"Vi thou t enter ing upon fur ther  detailed examination of author i ty ,  '"I 

the law, a s  I understand i t  may be summarised i n  these p r o p o s i t i o ~ s : ~  

1 .  An a c t  is prima facie  within the competence of the public 
m 

o f f i c i a l  doing o r  authorising i t  when i t  i s  the kind of a c t  
rml 

that i s  within h i s  ordinary du* t o  discharge, 

1 

2. Wben a public o f f i c i a l  does an act t ha t  is prima fac ie  within 

'7 

his ordinary duty, there i s  a presumption t ha t  he ha9 acted 

T 
within his author i ty  . 

"1 3 ,  This  presumption is not absolute, but may be rebutted by 

showing t ha t  the a c t  was unrelated to any duty a r i s i n g  on 

the  par t i cu la r  occasion i n  which case the a c t  ceeses t o  m7 

be within the author i ty  o r  competence of  the public o f f i c i a l  
'-I 

and be comes nnlawfnl . 
r) 

4. Where an a c t  is within the  competence, no c i v i l  l i a b i l i t y  

T 

a r i s e s  from the doing of the a c t ,  unless i t  can be shown 

1 

tha t  the a c t  was done maliciously and without probable cause. 

5 .  Want of probable cause and malice a re  not necessary, unrela tedm 

and independent. The absence of jus t  cause may go t o  prove 7 

malice, and s imilar ly  the presence of oblique o r  dishonest. 

motive may go t o  show the absence of probable cause. 
PI 
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6. IIalice mzg be inferred  from recklessness,  and the f a c t s  

and circunstances fro= vhich i t  may be inferred  need no t  be 

e x t r i n s i c  t o  the circumstances i n  which the a c t  i s  done 

o r  t o  the  manner of doing i t  

7. Circumstances may show t h a t  an a c t  was done with na l i ce ,  o r  

without probable cause o r  that i t  was an a c t  vi t h  the 

competence of the person doing o r  author is ing it. 

I n  some cases according t o  the engle from which the  question I 

approache the  same f a c t s  may be l i a b l e  t o  i n f s r  each of these 

conclusions. 

8. The onus probesdi i s  on t h e  pursuer t o  show t h a t  the  a c t  

comglained of is with Ohe competence o f  the person doing 

o r  a u t h o r i s i n g i t c r i f  wi th in  the competence, t h a t  i t  was done 

and without probable cause," 

As the  i s s u e  a s  t o  whether o r  not  the  former C o d s e i o n e r  was ac t ing 

i n  pursuence of the  powers conferred on him i n  t r ans fe r r ing  the p l a i n t i f f  

is an i s sue  ra i sed  on the pleadings, I cannot a t  this s t a g e  pm3-e to 

decide thnt . h i s  ac t ions  cons t i tu ted  lawful  a c t s .  



This question and the inplications to which i t  gives rise if 

decided i n  favour of the defendants Kill have to  await the evidence 

given at the heariag of the action as  I must a t  th is  stage hold 

that the Statement of Claim delivered ,on behalf of the plaintiffs,  

even with paragraph 23 thereof struck out, discloses a cause or" 

Action. 




