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THE HIGH COURT N

1980 No. 9905 P
BETWEEN/

JOHN CORRIGAN

Plaintifs
-and-
MYLES CROFTON AND KARIN CRO¥TON
Defendants

Judgment delivered by O0'Hanlon J., thel6th day of February,

1984.

By agreement in writing made in 1979, (the day and the

month being omitted) and expressed to be mude between the

Defendants as Vendors and the Plaintiff as Purchaser, the

Defendants agreed to sell and the Plaintiff agreed to buy

for the sum of £36,000, a bungalow premises on almost one

acre of ground at Loughtown Lower, Newcustle, in the County

of Dublin. The house had been built by the Plaintiff and wat

virtually Ccoumplete when the contract was signed, but the

Purchaser agked for the inclusion of a special condition

in the contract tor sale, and the Vendors acceded +to that

request,
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The apecial condilion was o,

to L he Agreement for Sale, and re.uds us follows:

"5, Nothing herein contained

of his Common Lay rights which

Sale manner ac

ulleged defects in workmanship ¢

on behalt of the Defendanta that the effect of this cluuge

in the Agreement for Sale was to give the Plaintiffr a right

of action for breuch of ordinary terms

i av to workmanship ang

@ateriils which would be implied in 1 building contract in

the ubsgence of their exclusion or

odific:tion by express

terus in the contract. (gee Judgment of Davitt P, in

Brown -y- Norton, (1954 1R 34).

The De fendants were

Prepared to trent the Cise us one whero they hud agreed to

build a house for the Pluintiff, subjeet to ap implied term

Work would bpe carried out iy g $00d and Workmanlike

and suitable maiteriulg.,

5 in the Second Schedule

are hereby guarunteed, in the

sh1ll deprive the Purchaser _
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It i3 material to note, however, that in the Defence b

filed on behulf of the Defendants, they denied the existence

of uny auch condition, as well aa dcnying everything alleged

by ithe Plaintiff as to defects in m:terials or workmanship

und us to damage claimed to have been suftfered by the
Fluintiff.

The Plaintiff's case is that serious defects appeared
in the house from an eurly stuge ufter the sule was closed
in mid 1979; that he repeutedly brought these matters to the
notice of the first-named Defendunt but that nothing was done
to remedy them. In May, 1980, the premises were inspected

by an architect, Wilfred Cintwell, on behilt of the Plaintiff.?
His report contuined a cutulogue of defects which suggested

thi:t the house had been erected in anything but a workmanlike

manner. It is unneceasary to liat his comments in detail.

The principal complaint concerned the roof which, he says,

wua inadequately supported, and huas become progrensively more

dan;gerous and may not survive another year if remedial work

Ly

” ~

oy
WELl G AT e N
et Al

Yoy
£XI N X d it

-~

3
%

.3




3

T3 T3 T3 T

T3

.'!&A "

"
amics.

|

eI N

_4- 21
2

is not undertaken. The wulls of the house, in hisopinion,

huve been affected by pressure from the inadequately supporte¢

roof, and were already defective by reuson of poor quality

blockwork. He found all the windows in the houge had not
been properly secured, and were loose, und he referred to

many other defects which he found in the internal and

external fabric of the houge,
In 1981, Mr. Cantwell Prepared drawings and

i’
specificutions for such remedial works as he thought were

lecessary and obtuined tenders from three differend building

contructors. The lowest of these, and the one which he

|
recommended the Plaintiff to accept, was for u sum of '

£13,731.56. The Plaintiff h.d commenced proccedings for

damiges by Plenary Summong dated the 6th November, 1980,

und a Statement of Claim claiming the amount referred to in --

the lowest tender was delivered on the 14th August, 1981,

The Defence was not delivered unti]l the 24th May, 1982,

truveraing the entire of the Plaintiff'a cl.im, save the
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fuct that un ugreement for sale hud been made between the !
partieas. It contained a plea that the Defendunts had paid
m
money into Court in satisfaction of the Plaintiff's claim
m
herein, but I was informed during the course of the hearing
' !
| ™
that, in fict, no sum whutever hd been paid into Court with
' ™
the Detence. The Plaintiff then delivercd u Reply on the :
:zm
5th October, 1962, and the cuse eventuully came on for hearing§
.
in the month of Februury, 19u84.
“rm)
This sequence of evenis is of aome importunce in the
Lol
Cast, us there was a good deal of argument as to whether the !
E
drunages (to which it i3 now for the firat time conceded, the :
-
Flaintiff i entitled), should be meusured by reference to the | -
Cost of remedial works at the time when the tender from the
builder wag received, or by reference to the present time, i
when that figure has had to be up-dited from £13,731.56 to a r
flgure of £21,665,
The Defendants ulso challenge the whole biusis for that
™
tender, und auy thut the house could Le niude good by means
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ol .t much leas ambilious acheme of building works. An i

architect called on behalf of the Detendants, Lindsay,

Johnaton, felt that a figure in the region of £5,000, even

on present-day figures, would be sufficient, and that the

Plaintiff'as architect had over-stated, to a very considerable

deree, both the defects and the niuture of the remedial works

which would be required to remedy them.

Faced with this wide divergence of opinion between the
¢xipert witneases cilled on both nidess, | must huve regaurd to
the faet that Mr. Cantwell, the Plaintiirc's architect, has
been in close touch with the premises siace his first
ingpection in May, 1980, He hus inspected the premises in

great detail on a number of occusions und has been able to

monitor the progress of defects which were apvarent to him

from his first visit. The Defendants’ architect, on the
other hund, is at the disudv intage that he waa only consulted
when the case wus about to come on for hearing and was

confined to one rather brief vinit of inspection to the




‘ﬁéo,-‘“

-7- 220

PLR g

lounse, without hiaving the aasistance ot any of Mr. Cantwell"i

reporta 15 to the defects which he cluimed to have found

in the course of hisg inspections.

For thesge réasons I found the evidence of Mr. Cantwell

ore convineing and it did not Appeéar to me that it was in

any way shaken by Cross~examination. In thege circumstances

I feel bound to 8lve effect to it, and not to resort to the

device of adopting =z compromise figure somewhere between the

figures suggested by the two architects,

Thut disposes of one of the insues of fact which hag

been in diaspute in the course of the cnse, but it leaves

unresolved a difficult issue of law, as to the date by

reference to which the damages should be assessed. A tender

h:id been obtained and 1 builder was ready to proceed with

the remedinl works by mid '81, but the work hus never yet

been carried out ung the costy of the work has, in the

meantime, egcalated by several thouaand pounds.

The Plaintiff said he had purchiscd the house with the

help of a mortgage from the Firat Hutional Building Society
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and that he would not have had the meina to undertake the
¢uat of the remedial works suggested by his architect -

this was the reason why nothing had been done since 1981,

vhen the tender for the work had been obtained.

In Liesbosch, Dredger (Owners) -v- Owners ofSteémship

Edigson, (1933) AC 449, the House of Lords, after g very

comprehenaive review of all the leading authorities on the

subject, firmly adopted the principle thut where part of a

Flaintiffr g dam.ges, in un action for damiges for tort, is

attributable to his own tmpecuniosity .nd not to damage

flowing directly from the vrong he huin suffered, such part

of his claim is not sustainable,

In the bresent case it can be urgued with a good deal
of force that the Plaintiff could huve mitigated his loss

by having the remedial works carried out promptly in 1981,

and that he ahould not be entitled to saddle the Defendantg

with the increuses in costs which huve arisen in a period

of high inflation, between that time and the present.

The Pluintiff, however, reliecas on the recent decision



o' Lthe bngligh Court of Appeal in Dodd Properties (Kent) ILtq.

—v=_Canterbury City Council & Ors. (1930) 1 AER 928, wheye

the cause of uction approximuated much more closely to that

ol the Pluintiff in the present cuse, thun did that involved

in the Liesbosach Dredger casge.

The approach taken by their Lordships in the Court of

Appeual in that case was to enquire whether the Plaintiff

could be regarded :a h2ving acted in o rcasonable manner in

postponing the carrying out of the remedin)l works until he

knew the outcome of his action for d.umgun aguainagt the

Defendunts, and huving come to the conclusion that he was

Justified in doing so, he was awarded damages based on the
coat of those works at the date of the heuring,

While I detect a certain dilfficulty in distinguishing

thut case out of the strict applicution of the Liesbosch

Dredger principle I feel that the uppro.ch adopted by the

Court of Appeal in Dodd -V~ Cuntgrbury, is the appropriate

Oone for me to follow in the circumstiances of the present case.

In doing so, I find it hard to frmlt the Flaintiff for
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dulaylng the currying out of remedinl works which were at

all times going to cost a masaive amount by comparison with

the original purchase price of the house. Any builder of

this very modest type of residential accommodation would

realine that his cugtomers would gcnérally be drawn from a

Category of people who might spend a life-time raying back
the purchase price and who could not be expected to be able

to fuce the costs of remedial works totalling 307 or 40/

of the purchuse price within a yeur or two of the purchase.

There in the additional factor, which Wi commented on in

Dod! —y- Canterbury, that the

purchuser was faced with a

denind of legul 1iability by the builder -ind could not be

certuin that any expenditure on the property would be recouped

until the issue had been decided by litigation. I think the

Pluintirf proceeded with reasonuble expedition in prosecuting

his claim, ang ahould not be penualised by receiving only an

uwiurd of dumuges which would full fur short of making good

his loss at thig present stage. s Oliver L.J.said in Radford

——— e e e .
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"I'he older authorities in this area of the law were

decided in times of relative financial 3tability in

which the date of unsessment made relatively little, if

any, difference, and the pas3guge of time could be

sdequutely compensated for by an uward of interest, But'

that is not the position today und if the law is to bear
any relation to reality it must keep pace with the era

in which we live ... In the ultimute unalysis, the

question i3 one of the reasonibleness of the plaintiff's

actions or inaction: see, for instance Mertens -v-
Home PPreeholds Co.

3econdly, once proceedings have been commenced and

are defended, I do not think thut the defendant can
complain that it is unreasonuble for the plaintiff to
delay carrying out the work for him~elf before the

dumages have been assessed, nmore pirticularly where hig
right to any damages at all is being contested, for he
proceedings
ure being conducted with due expedition, there seems to
me to be no injustice if, by reason of the time that it
takes for them to come to trial, the result of inflation'
is to increase the pecuniury umount of the defendant's
ains, «fter ull, the usge of

miy never recoup the cost. If, therefore the

ultimute liability. She ret

the money in the mexntime and cun crystallise her
11ability by . payment into Court if she so wisheg."

The Court of dppeal in Englund subsequently followsd up

their decision in the Dodd Properties case with another

decision touching on the s:me isques in Perry -v- Sidney

Phillips and Son, (1982) 3 AER 705, where they again

distinguished the Liespgggh Dredger cuse und axllowed damages

in respect of a period when the carrying out of a remedial
works wusg delayed in purt of the pluintiff's impecuniosity.

Lord Denning MR gaid at P.709 thut the dictum of Lord Wright

in the Liesboach case that the los

— e s —

3 due to the impecuniosity

of the pluintiffs was not recoverable, "must be restricted
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to the facts of the Lieabosch case." He continued: "It j4

notofgynunvd.applicution. It ig analysed and commented op

this court in Dodg Properties (Kent) Ltd. -v- Canterbury City

Council. It is not applicable here.®

Oliver L. said (at p.711):

the fact that he paid

ot got the money to
but the house into proper repair. Counsel for the

defendantg suggested, on the busis of the well known
Case of Liesbosch thisg is aimply un attempt to create

additional damage as a result of the poverty referred
at this ig too remote,

If counsel for the defendants were right, that ig
to say if the only reason why the

Tepairs were not carrieg
out wusg the poverty of the Plaintiff, then I think that

Ason no doubt wuas the plaintife’

bpoverty. As I said, if that were the only reason, the
Liesbosch case migh

t well provide 4n answer for the
Defendants, put ip fuet the Pluintiff! |
cirrying out the réepairs was quite reasonzble for a numker

X i
of other reasons; and one of the reasong why he did not :
do them wag because S were strenuously

resisting uny r the repuirs ung
denying that they were Tésponaible, The deputy Judge
found thuat the Plaintiff'« conduct in all the
circumstuncesg wWas re.asonable.®

8

'
i
¢

& conduct in not

Applying these principles to the facta of the Present

case, I propogse to award dumages by reference to the up-dated

cost or making good the defects in the house as of the present
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Liwe. The figures which should be ullowed are asg follows:
ﬂ?q

Builder £21,685.03
architects' churges £ 2,293.44 -

Rent of alternative accomnodation during

building works £ 1,500.00 =

Removal, atorage and redelivery of furniture £ 1,208.00

TOTAL  £26,686.47

-

I will round that sum up to £27,000 by allowing a nominal sur

=

by way of general damages for inconvenience und upset caused

to the Ilaintiff. fThis is a matter which was nevep pleaded
l“.w?
ab any ntuge until the cane cume on for hearing. I have |
considered the further claip in connection with the
replacement of the central heating system. The system
installed by the De fendunts worked berfectly but did not ?
: il
produce gufficient heat for the Plaintiff'g requirements,
1 ™
He has since replaced it with a golid fuel system. t was ;
never mentioned in correspondence or in the pleadings or M
ﬂ.ﬂ‘
purticulars until a week or two before the action came on for
m
heuaring. The Plaintiff, when giving evidence, said, with
comwendable frunkness: "I wuasn't pirticularly interested in |
-

bursuing the central heuting claim.»
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Having regurd to the size of the pPremises; the fact tha

opuvn flire-pluces were supplied in two living—rooms; and

conaiderin: the price which wasg p:zid for the house, I do not

connider that the implied terms us to workmunship and

miaterials extended to include o wurrunty uas to the level of

heat which Wwould be generategd by the central heating system

and I do not Propose to ullowthisg cluim,

The second-nameq Defendant did not Sign the Agreement

for Sule, but the Defence which has been filed contains anp

admigsion that she wd9 a4 party to the agreement ; Consequently

there wil) be 4 decrec in favour of the Frlaintirr for

£27,000 ag a4g8uingt both Defendunts,

4giiinsgt the Defendunts. Notice of some of thege amendments

were given by letter dated the 2ng Februury, 1984, only a

Week before the heuring,

and further umendments were sought
4t the Opening of the cuse

v and again during the hearing. 1In
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these circumstunces I will allow

of hig costa of the proceedings,

R.J. O'Hanlon.
16th February, 1984.
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the Pluintiff only one-half




