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Judgment of Mr. J u s t i c e  Barron del ivered the  2 4  day of 3 c k I i ,  1 984. 

Sometime Fn t he  month of May, 1981 the defendants whose Cork o f f i ce  

was s i t u a t e  i n  ren ted  premises in Cook S t r e e t  decided t h a t  they would 

purchase more s u l t a b l e  premises f o r  t h e i r  purposes. The manager of the 

defendant Board Fn Cork, M r .  Michael Collins-Powell, was i n s t ruc ted  t o  make 

enqujr iea as t o  what premises might be ava i lab le .  He was a w e  t h a t  

t he  premises No. 38i'39 South -Mall were f o r  sa le .  The agent's Board 

outside these premises indica ted  that the p l a i n t i f f  was the agent f o r  .. 

sa le .  Since he knew M r .  Bishop who was employed by the p l a i n t i f f  he 

approached him with a view t o  d i s c o v e r b g  t h e  asking price.  He was t o ld  

t h a t  the premises were no longer f o r  s a l e  but t h a t  perhaps they could be 

rented. He ind ica ted  t h a t  h i s  Board d id  not  want t o  r e n t  premises but 

t o  purchase them and then asked whether o r  not No. 70 SoutZl Mall might be 

a su i t ab le  a l t e r n a t i v e .  

There i s  some c o n f l i c t  on the evidence on these bas ic  f a c t s .  



Mr. Bishop th inks  t h a t  he was o r ig ina l ly  asked whether o r  not No. 70 
'"r 

South Mall was avai lable f o r  l e t t i n g  and t h a t  he ,  Mr. Bishop, suggested 
"1 

t h a t  it would be b e t t e r  f o r  the Board t o  buy the premises and t h a t  i t  

Csl 

was at a l a t e r  s tage t h a t  he showed M r .  ,Collins-Powell Nos. 38/39 South 

-I 

M a l l .  I accept M r .  Collins-Powell's evidence t h a t  a t  a l l  times he 

4 

was making enquir ies  about premises t o  be purchased and t h a t  i t  w a s  he 

"9 
who first mentionedlo. 70 inthis context. Once Mr. Bishop became 

rn 
aware t h a t  the  defendants were possible purchasers f o r  Bo. 70 South Mall 

m 
he took s t eps  t o  advise them on the p o s s i b i l i t i e s  of such a purchase. 

r7 

He approached the s e l l i n g  agents f o r  the premises and obtained de ta i l s ,  

Cr) 

including a f l o o r  plan, of the proposed premises. A t  t h i s  s tage 

rsl 
Mr. Collins-Powell indicated t o  him t h a t  he needed i n f o r m t i o n  f o r  a 

Board meeting of the defendants i n  Dublin the  following day. Aa there  " 

was l i t t l e  time avai lable  Mr. Bishop wrote out f o r  ?t¶r. Collins-Powell 9 

on a sheet of paper basic  information which the Board might require.  .-I 

This was a wri t ten  memorandum which s e t  out the ne t  l e t t a b l e  f l o o r  area 

of the building and a suggested ren t  f o r  that building on the b a s i s  of 

the premises being f u l l y  f i t t e d  out ready f o r  l e t t i n g  t o  'Fnclude carpets ,  

l i g h t  f i t t i n g s  and f l o o r  f i t t a s .  On t h i s  b a s i s  Mr. Bishop calculated .-, 
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t h a t  a r e n t a l  income would be approximately E112,OOO a year which upon the 

bas is  of o b t a i n i w  a 62 y i e l d  would have meant an overa l l  expenditure on 

the premises of E l  ,866,592. Since various items of c o s t s  including agent': 

commission at l*$ were l i k e l y  t o  amount t o  a sum of €138,400 t h i s  l e f t  a 

purchase pr ice  which he was advisine of E1,730,000. 

In confirmation of t h i s  memorandum and of h i s  conversations with 

Mr. Collins-Powell M r .  Bishop wrote t o  M r .  Graham, Deputy General Manager o: 

the defendants by l e t t e r  dated the 25th June, 1981 which i s  as follows:- 

nDear M r .  G r a h a m  

Re Possible Purchase of 70 South -11, Cork 

Further t o  my e a r l i e r  discussion with Mr. H. Collins-Powell 

regarding the  acqu i s i t ion  of su i table  premises I introduced the schem 

of buying out the above new development when completed, thea  leaslng 

off the space not required by your good se lves  and thus  re ta in ing  the 

premises as a property investment f o r  your portfol io.  I submitted m 

opinion of the  c o s t i a  f i g u r e s  t o  IYfr. Powell which provides f o r  our 

agent 's purchasing fee  of 1% and other  cos t s  t h a t  your company would 

incur on purchasing such as stamp duty and s o l i c i t o r s  f ees .  

I now understand from M r .  Collins-Powell t h a t  your Board are now 

prepared t o  give the matter ser ious  consideration and t h a t  you requiz 



"full documentation and drawings. I haw requested the  vendor's ~ " 7  

agents t o  pmvlde a l l  relevant information and as eoon as I have rl 

t h i s  t o  hand I w i l l  forward i t  t o  you. I have been informed by the 

vendor's agents t h a t  there a r e  two other pa r t i e s  in te res ted  i n  the 
m 

project ,  One is an i n s t i t u t i o n  who would provide development finance 
rm( 

and take the  property f u l l y  l e t  a t  the "end of the  dayn and the 

'--I 

other one, which w i l l  probably cause us  more concern, i s  a party 

9 

prepared t o  purchase the property vacant and an the s a t i s f ac to ry  

4 

completion. I w i l l  hopefully know the outcome of the discuesions 

with the l a t t e r  party on Monday the 29th June but I have now C9 

s t a t ed  to  the  vendor's agents to  reeerve making any final  decision 

u n t i l  we have had time to  f u l l y  inves t iga te  t h e  proposition, f have zecelved 
m 

an aff i w a t i v e  verbal  assurance on t h i s  point  but I w i l l  de .obli'ged t o  
m 

disclose  your company's i den t i t g  on Monday to  ehow good f a i t h ,  
rq 

your company's f inanc ia l  a b i l i t g ,  and our wil l ingness t o  t ransac t  

m 

bnsines . 
I t r i l l  forward the information 8s soon as possible." 

Crl 

A reply was received from M r .  Graham dated the 26th June. 1981 which i s  
- 
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"Dear M r .  Bishop, 

Thank you f o r  your l e t t e r  of 25th June. 

I confirm our in t e rea t  i n  th i s  matter and that  we w i l l  be glad to 

have f u l l  d e t a i l s  addrav ings  a s  soon a s  poeaible f o r  conaideration 

by $our Board." 

A telephone call followed t h i s  l e t t e r  i n  which M r .  Graham anthorised 

M r .  Bishop ,to diaclose the defendants' name a s  being h is  c l ients .  

M r .  Bishop then had a meeting with the Sale  agents f o r  the property a t  

which he discovered f o r  the f i r s t  time tha t  the property developers had 

themselves entered in to  a verbal agreement f o r  sa$e unknown to t h e i r  

o m  e.etate agents. Be reported the r e s u l t  of this  meeting by l e t t e r  t o  

M r .  Graham dated the 2nd July, 1981 which is as follows: - 
"Dear M r .  Graham, 

Thank you f o r  your l e t t e r  dated 26th June, 1981. 

I recently telephoned your o f f i ce  but yon wem away on holiday 

and I spoke to  your Secretarg. 

This is t o  confirm t h a t  the vendors agrsed verbally with an 

i n s t i t u t i o n  last  Friday, the 26th June, to  dispo7e of the property- 

I understand t h i s  was done without the agent's bo i l edge .  I a l so  

understand tha t  the price is 42-76 million on a guarsnteed rental  



"of C120,000 per annum with an addi t ional  sharing arrangement 

between the i n s t i t u t i o n  and the d e v e l ~ ~ r s  on the cap i ta l i sed  value 

of the  r e n t a l  achieved above E120.000. This i s  f a i r l y  normal 

pract ice  5n these cases and the  developer does n o t z c e i v e  the money 

u n t i l  the property i s  f u l l y  l e t  and ready t o  band over. 

Our t ransaction was much more straightforward and I am-extremely 

annoyed and disappointed a t  the  tmbusinesalike way the  matter  was 

conducted. 

I enclose f o r  -your records a copy of the  s i t e  plan. It was my 

idea t o  recommend the purchase of the en t i r e  s i t e  edged i n  red and 

blue a s  6nly the site edged in red was subject  t o  the present, 

purchase. This would have given you more f l e x i b i l i t y  and f u r t h e r  

growth investment a t  the r e a r  and a l s o  acces s  from 

Morgan S t r e e t  . 
I f  f o r  any reason the present purchase i s  not concluded I w i l l  

. . 

contact you again but I would imagine tha t  t h i s  ie mry doubtful. 

However, I will continue to keep an  open mind on the eubject  and 

should something e l s e  a r i s e  I w i l l  contact you. 

I am going on holiday t h i s  Saturday and I have spoken t o  your loca l  

manager t o  inform him of the position. 

Yours ~ i n c e r e l y . ~  
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There is Dome evidence that  H r .  Bishop indicated t o  M r .  Collins-Powell 

that  one or two other premises might be available i n  the City of Cork. 

However, t h i s  involved no more than a walk along the s t r e e t  and can be 

disregarded. Hr .  Bishop did however ask the e s t a t e  agents a t  a l a t e r  stage 

whether or  not they would quote a l e t t i n g  price f o r  the premises. He was 

informed that no pricz was being quoted and again he found t h i s  somewhat 

strange i n  the  context of tha t  type of development, In Rovember lg8l  

M r .  Bishop found tha t  the defendants had purchased the premises, He f e l t  

aggrieved a t  not bebg consulted and requested a meeting with M r .  G r a h a m ,  

However, H r .  Graham was away but he did meet Br, Ryan the then Assistant G a E d  

Hanager and M r .  Flynn the Financial Controller, Nothing was achieved by 

this meeting and on the 25th November, 1981, M r .  Bishop wrote to  M r .  Graham 

seeking confirmation that  h i8  feee 1s of the purchase price would be 

payable by the Board on completion of the purchase. Hr .  Graham replied 

on the 4th December, 1981. %e material per t  of t h i s  l e t t e r  contained the 

following paragraphs: 

"I am absolutely astonished a t  the request contained i n  your second 

paragraph. A s  f a r  as our Board is concerned, the f u l l  d e t a i l s  and 

drawlnm re la t ing  to  th i s  development were not submitted, aa repea ted  

i n  our l e t t e r  of  the 26th June, and you informed us by blephone on 



"the 30th June, .&at the possible purchase had fa l len  through. This 
m 

was confirmed i n  your l e t t e r  of 2nd July. 
m 

In  the circumstances, you may take it that  it is not our intention 

to make any payment whataoever, to you, i n  respect of t h i s  matter." 

rl 

The circumstances i n  which the defendants .,bought these premises 

m 

a t  70 Sonth Mall, a re  aomewhat unusual. The purchaser referred to 

IT e a r l i e r  i n  the correspondence nes apparently Allied Irish Investment Bank 

who had entered in to  an agreement with the developers to  purchase the w 

development a t  an agreed multiple of the rent  a t  which the premises should 

ultimately be l e t .  The Bank purchaaed on behalf of one of the i r  
1 

diaoretionary inveetment cl ients ;  they had not then selected which one. 
C7 

Coincidentally, the defendants were one such c l i en t  and i n  August o r  
m 

September obviously having learnt  that  the Bank ma involved asked the Bank 

1 

to allocate the purchase t o  them. The Bank agreed but instead of completi~ : 

T 

the purchase on the arranged formula a s  to  price purchaaed a t  a negotiated 

price of C2.2 million. ral 

The p la in t i f f ' s  claim i s  f o r  the aum of f27.500 being commiseion a t  th+ 

r a t e  of I* on the purchase price of the premises. For the p la in t i f f  t o  - 

succeed i n  h i s  claim he must establ ish a contract and then a term of that  
1 

contract e n t i t l i n g  him to  remuneration i n  the circumstances xhi.ch have arise! 
lan 
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The p l a i n t i f f  who, at  a l l  times, acted through M r .  Bishop was 

ins t ruc ted  by bk. Collins-Powell t o  a c t  on behalf of the defendants to  

obtain d e t a i l s  as t o  the  terms upon which the premises No. 70 South H a l l  

could be purchased. Following these ins t ruc t ions ,  he indica ted  t o  the 

agen t s  f o r  the  vendor that he had a c l i e n t  who was in te res ted  i n  the 

premises. A t  t h i s  s tage he had no firm ins t ruc t ions  t o  take the matter 

any further. Ee d id ,  howver,  a t  the request of Xr. Collins-Powell 

prepare the  memorandum t o  which I have'already refer red  which was, i n  

e f f e c t ,  a preliminary advice. Following consideration of t h i s  document, 

the defendants authorised him t o  obtain f u r t h e r  d e t a i l s  of the premises 

and a l so  t o  d isc lose  the  defendants* iden t i fy  t o  the vendor's agent. He 

acted upon t h i s  l a t t e r  author isa t ion  and at thzt stage learned that t h e  

property was no longer  avai lable  f o r  s a l e  through the e s t a t e  agents. 

llhe p l a i n t i f f w a s  c l e a r l y  employed as an agent t o  advise the  

defendants and t o  negotiate  a purchase of the property. He had indicated 

t h a t  h i s  Pee would be 1W$ 02 the purchase pr ice  and if he had negotiated 

a purchase and i t  had been conpleted, then he would have earned this 

cormnission. The defendants would have been f r e e  at any time t o  drop 

t h e i r  i n t e r e s t  in the prenises and if they did,  then the p la in t i f f  would 

not  have been e n t i t l e d  t o  any remuneration. Neither of these th ings  



happened. The defendants did not drop t h e i r  i n t e r e s t  i n  the premises 

r" 

but comyleted a purchase in the  circumstances which I have indicated 

F 

but without the assis tance o r  intervention of the plaintiff. The questic 

t 7  

is  whether the agreement between the p a r t i e s  contained any term whereby 

the p l a i n t i f f  became e n t i t l e d  t o  remuneration f o r  the work which he F 

did carry  out. r- 

The reaJ. question is, what terms were implied Fn the cont rac t?  Thisr_ 

depends upon what must have been the understanding of the pa r t i e s .  The 
IR 

defendants r e a l i s e d  tha t  they would have t o  pay commission a t  the agreed 
r 

r a t e  if the p l a i n t i f f  concluded a deal  on t h e i r  behalf. Equally, the  
r 

pla in t i f f  r e a l i s e d  t h a t  i f  he f a i l e d  t o  conclude a deal  he would be 

C" 

e n t i t l e d  t o  nothing. Both p a r t i e s  must have rea l i sed  a l s o  t h a t  the 

P" 

defendants were f r e e  t o  approach the purchase in any way they wished and 

F 

t h a t  they were f r e e  t o  decide not t o  proceed vdth a purchase o r  not t o  

proceed with a purchase through the intervention of the plaintiff. If - 
they decided t o  chaage t h e i r  agent, then anless they s o  decided f o r  good 

cause, as, f o r  example, because he vas not ac t ing  d i l igen t ly  o r  was 
r 

othervise endangering a successful conclusion of the  contract  they must 
h 

have rea l i sed  t h a t  i n  the event of  the t ransact ion being completed e i t h e r  
F= 

by themselves o r  by another agent ac t ing  on t h e i r  behalf t h a t  the p l a b t i i .  



would have had t o  be paid f o r  what he had done while he was still employed. 

Unlike the ordinary case of a house agent being employed t o  f i n d  a purchaser, 

i n  the present case no question of h i s  being the e f fec t ive  cause of the 

t ransact ion could have a r i s e n  s o  t h a t  no p o s s i b i l i t y  of h i s  earning h i s  

commission ex i s t ed  once his employwnt was terminated before any t ransact ion 

was completed. 

I regerd the agreement as including an implied term that if the 

t ransact ion w a s  u l t imate ly  completed by the defendELllts a f t e r  they had 

terminated the  services  of the p l a i n t i f f  other  than f o r  good cause they 

would pay the p l a i n t i f f  remuneration Fn respect  of the services  which he 

had ac tua l ly  rendered. In the present case the defendants did not 

spec i f i ca l ly  terminate the ins t ruc t ions  of the p l a i n t i f f ,  nevertheless,  

having regard t o  the course which events took they must be deemed t o  have 

done so. They had no good reason f o r  do* so. They d id  not come to  

him t o  negotiate  the purchase through any defau l t  on h i s  p a r t ,  nor f o r  

the reason suggested i n  t h e i r  l e t t e r  dated 4 t h  December, 1981. It w a s  

because the Bank already had such advisers. The t ransact ion  which was 

completed w a s  t h a t  which they had ins t ruc ted  him t o  arrange. Although 

the  mechanics of the  purchase were unusual, the t ransact ion w a s ,  i n  

r e a l i t y ,  the same. hgain, although there  was something of a time l a g  

between the da te  upon which the p l a i n t i f f  waa ins t ruc ted  and the date 



n 

upon which the defendants approached t h e i r  bankers, the circumstaaces 

rcl 

had not mater ia l ly  a l t e red  s o  t h a t  i t  could not be said t h a t  a new 

9 

s i t u a t i o n  had ar isen.  The r e f u s a l  t o  renonerate the p l a i n t i f f  i s  a 

breach of the implied term. ~ " 7  

The p l a i n t i f f  must be remunerated f o r  the m r k  vthich he did p r i o r  -.1 

t o  the termination of h i s  employment. Estate  agents  are  normally 

remunerated on a commission b a s i s  and i t  seems t o  me t h a t  what I must 
'-7 

calculate  is  the  extent of the mrk  car r ied  out by the p l a i n t i f f  as a 
-l 

proportionate pa r t  of the t o t a l  work which he would have c a r r i e d  out 

1 

if he had brought his t ransact ion  t o  a successful  conclusion. Re had 

m 

not really commenced any ser ious  pa r t  of his employmnt though he had 

m 

made preliminary enquiries from the e s t a t e  agents ac t ing  f o r  the vendors 

m 
and had indicated very rou&hly the bas i s  upon which the p r i ce  should 

be calculated. I take the  view t h a t  i t  would not be unreasonable t o  

regard the extent  o f  this work as be* 10% of the t o t a l  work which rC1 

would have been involved. Accordingly, the p l a i n t i f f  i s  e n t i t l e d  t o  be 
r l  

remunerated i n  the amount of E2.750. 


