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JUDGMENT

BAILIFF: The learned Magistrate had to ask himself whether the appellant had
proved in this case, on a balance of probabilities, that he had no intention of
avolding his civil or criminal liability. The purpose of course of avoiding
that liability would have been that he had had too much to drink and
therefore had he reported it earlier the police might have arrested him
earlier and found as a result of the medical tests that he was unfit to drive.
But we cannot find in the transcript sufficient evidence that would have

entitled the learned Assistant Magistrate to have come to that conclusion.



On the balance of probabilities the burden laid upon the defence is not as
high as that laid on the prosecution of proving the facts beyond reasonable
doubt. It is only as I have said the civil burden of proof: that of the
balance of probabilities and therefore we find that the learned Magistrate
did not pay sufficient attention tc the evidence of Mrs Bannister; nor indeed
to the accused himself or others who gave evidence about his condition; and
there seems to be no contradiction about his condition even when the police
finally were called. The accused could be criticised for moving the car
quite so far to a car park. No doubt that was something which bore on the
mind of the learnéd Assistant Magistrate, but having regard to all the
circumstances we find that on the balance of probabilities, with respect to

the Magistrate's decision, he misdirected himself and the appeal is allowed

with costs.





