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JUDGMENT

Cn 25th and 26th Septamber- 1990 we heard an app@al by

L against certain Orders in favour of his

former wife, J , made by the Matrimonial Causes Division
of the Royal Court on 12th October 1989, which Orders related
principally to financial provision for his former wife, and to the

custody of the son of their marriage, P

In this Judgment, we shall refer to L as "the

husband" and to J as "the wife",

The parties produced fér the use of the Court three bundles
of documents. The Appellant's documents are placed in a bundle
numbered serially from pages 1 to 351, and we shall refer +to these
by prefixing the letter "A" before the page number. The
Respondent's documants ware bundled betwesn lettered dividers, and
to these we shall refer by prefixing the letter "R" before the
letter indicating the appropriate divider. The third bundle was
tne prepared by the Appellant in support of an application which
he made to adduce additisnal evidence! this bundle contains
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documents separated by dividers, each cf which bears a number and
we shall refer to documents in this bundle by prefixing the letter

"X" before the number of the appropriate dividar.

The background

The parties were married on 9th April 1978; the wife was at
the date of the hearing before the Royal Court aged 54 years; the
husband was then aged 45 yeérs. The wife 18 a native of India;
she is Brahmin and her marriage to the husband was her third. She
1s described by the Royal Court as an eduméted and cultured woman
of good family. The husband i1s by professioﬁ a civil engineer.
The wife is currantly resident in Bahrain; both the hushand and

P are resident in Jersey, where the husband is ocurrently
employed in his profession. P was born in July 1978, so

that he is now 12 years of age.

Aftar the ‘birth of P  difficulties arose within the
marriage, into whieh it is, in the main, unnecessary for us to

travel,

On 3.10.86 the wife presented a Petition on the grounds of
the husband's adultery and cruelty; on 23.12.86 the husband
cross-Petitioned on the grounds of the wife's cruelty. ©On 1.3.88
the wife's Petition was stayed by order of the Court and on
14.4.88 the suit procaedad‘on the hgsbaﬁd‘s Answer as an
undaefended causa, A Decras Nigl wasg prongunced on tha ground of

the wife's cruglty and the co-Respondent was dismissed £f£rom the

gult.



On 13.8.88 the wife issued a Summons asking that custody of

P be granted to the husband and herself jointly, that care and
control of  pe granted as the Court should think £it, that the
husband should provide for +the maintenance of P and herself,
and that the Court should make such transfer of real property as

might in all the circumatances be just.

This Summons was heard by Commissioner Le Cras and two
durats between 9th and 12th October 1989. Both the wife and the
husband gave lengthy evidence,'occupying nearly 200 pages of
transcript. 7The wife was representad by Advocate Renouf, and the

husband by Advocate Sinel, both of whom appeared before us.

In its judgment, which begins at A/38, the Court made some
preliminary Obsarvations.concerning the conduct of the parties
(A/59 parmg 2 and 3). The Court then considered the financial
aspects of the Summons and for the reasons set out on A/59-50
ordered the husband to pay to the wife the lump sum of £27,500 to
be charged on the husband’'s Jersey house, £ ., as set out

in A/61 at para 1.

Az to P, Eha Court ordered joint custody, that care and
control remain with the husband, and that the wife should have
access as set out on A/61l para 2. The husband having undertaken
to the Court to be Wholly.responsible for P's  education and
maintenance the Court ordered that such subventicn should continue

until 19 should cease full-time education.




The Court ordered the husband to pay the taxed costs of.the

application.
The formal order of the Court iz to be found at A/56-57,

Against this decision the husband appeals by Notice dated
2.11.89 (A/68) and by that notice ha asks this Court to order

(1) that the lump sum payment be reduced

(2) that the pericd for its payment be enlarged

{3) that he has sole custody of P

(4) that the wife should pay the costs of travelling

to meet her
(5) +that her access to ¢ be reduced and
(6) that she should pay the costs of the appeal and of the

hearing at first instance.
Each of these grounds of appeal has been pursued before us.

Application for leave to adduce further evidence

On 17.9.%90 fhe hugband ifsgsued a Sﬁmmoﬁs which despite its
inelegant wording we have treated as an agplication for leave to
adduce further evidence at the hearing ©of the appeal. That
Summons we heard before embarking on tha appeal proper. The
Summons refers to "the letters, documents and authorities
attached hereto" and Advocate Sinegl told us that these were the
documents comprisad within X/2-18. The documents contained within

X/2-4 were plainly not evidence at all, and should never have been
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included within the application. We held that documents X/8-18
should not be allowed in evidence befors us, but for the reasons
wa then gave wa aliowed the reception of documgnts X/5-7, in
ralation to which Advocats Renouf agraad that despita the plainly
hearsay nature wf'much contained thersin we might look at them and
draw such inferences from them as we thought fit., We have indaad
found gsome of the documaqts within X/5=7 to be of assistance in

relation to that part of the appeal which deals with the lump sum

payment.

Discreticon

Before we turn to the facts of the case, we degire to state
what are in our view the principles to be applied by this Court in

hearing appeals relating %o custody and maintenancs,

The decision of a Court OF' first i1instance i1in such cases
involves the exercise of a discretion, with which the appellate
Court will only interfere on well-recognised grounds. That a
decision relating to maintenanée falls within such a category

appears from Bellenden v. Satterthwaite [1948] 1 All ER 343, C.A.,

and that custody cases equally fall ﬁithin the principle appears
from G. v. G. [1985] 2 All E.R. 225, H.L., which must be regarded

as the most authoritative decision upon review of discretion by an

appellate Tribunal.

In the latter case, Lord Fraser, in a speech with which the

remainder of their Lordships agreed, said this:




"I entirely reject the contention that appeals in custody cases,
or in other cases concerning the welfare of children, are subject
to special rules of thelr own. The jurisdiction in such cases is
one of great difficulty, as every judge who has had to exercise it
must be avare, The main reason is that in most of these cases
there is no right answer. All practicable ansvers are t¢ some
axtent unsatigfactory and thereforas to some extent wrong, and the
best that can be done is to find an ansver that is reasonably
satigfactory, It lis somparatively seldom that the Court of
Appeal, even if it would itself have preferred a different ansver,
can gay that the judge’s decision was wrohg, and unless it can say
so it will leave his decision ﬁndisturbed. The limited role of
the Court of Appeal inm such cases vas explained by Cumming-Bruce
L1 in Clarke-Hunt v Nevcomba (1982) 4 FLR at 488, vhere.he said:

'There was not treally ‘a right solution; there were two
alternative wrong solutions. The problem of the judge was to
appreciate the factors pointing in esach dilrection and to
decide vwhich of the tyo bad golutions was tha' least
dangerous, having regard to the long-term iriterasts of the
children, and so he decided the matter. Yhether I would have
decided it the same way if I had been in the position of the
trial judge I do not knov. I 'might have taken the same
course as the judge and I might not, but I was never in that
situation. I am sitting in the Court of Appeal deciding a
quite different question: has it been shown that the Judge to
vhom Pariliament has confided the exercise of digerstion,
plainly got the wrong anawver? I amphasise the word
"plainly”. In spite of the efforts of [counsel] the answer
to that question clearly must be that the judge has not heen

shown plainly to have got it wrong.’

That passage, with which I respectfully agree, seems [O me exactly
in line with the conclusion of sir John Arnold P in the present
ease, which I have already quoted. The reason for the limited
role of the Court of Appeal in custody cases 18 not that appeals
in such cases are subject to any special rules, but that therg are
often two or more possible decisions, any one of which might
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reasonably be thought to be the best, and any one of which
tharefore a judge may make without being held to be vrong, In
Such cases therefore the judge has a discretion and they are cases
to which the observations of Asquith 1J in Bellenden (formerly
Satterthvaite) v Satterthwaite [1948] 1 All ER 343 at 345 apply.
My attention was called to that case by my noble and learned
friend Lord Bridge after the hearing in this appeal. That was an
appeal against an order for maintenance payable to a divorced
wife. Asquith LJ saids

'It is, of course, not enough for the wife to establish
that this eourt might, or would, have made a different order.
Ve are here concerned with a judicial discretion, and it is
of the essence of such 2 discretion that on the same evidence
tvo different minds might reach widely different decisions
without either being appealable, It is only where the
decision exceeds the generous ambit vithin vhich reasonable
disagreement iz possible, and is, in fact, plainly wrong,
that an appellate body is entitled to interfere.’

I would only add that, in cases dealing .with the custody of
children, the desirability of putting an end to litigation, which
applies to all classes of cases, is patrticularly strong because
the longer legal proceedings last, the more are tha children,
whose welfare is at stake, likely to ba disturbed by the
uncertainty.

Nevertheless, there will be some cases in vhich the Court of
Appeal decides that the judge of first dinstance has come to the
wvrong conclusicn. In such cases it is the duty of the Court of
Appeal to substitute itsjown decision for that of the judge. The
¢circunstances in which the Court of Appeal should substitute its
own decision have been described in a number of reported cases, to
some of which our attention was drawn. Ve were told by counsel
that practitioners are finding difficulty in ascertaining the
correct principles to apply because of the varicus ways in which
judges have expressed themselves-in these cases. I do not think
it would be useful for me to go through the cases and to anaiyse
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the various expressions ased by different judges and attempt to
reconcile them exactly. Certainly it would not be useful to
inguire whether different shades of meaning are intended to be
conveyed by words such as rylatant ecror’ used by Sir John Arnold
P in the present case, and words such as 'elearly wrong’, 'plainly
wrong' or simply 'vrong’ used by other judges in other cases. All
these various expressions werae used 1in order to emphasise the
point that the appellate court should only interfere when it
considers that the Jjudge of first instance has not meraly
preferrad an imperfect solution which is different from an
alternative imperfect golution which the Court of Appeal might or
would have adopted, but has exceeded the generous ambit within
which a reasonsble disagreement is possible. The principle was
stated in this House by Lord Scarman in B v ¥ (wardship: appeal)
[1579] 3 ALl ER B3 at 56, [1979] 1 WLR 1041 at 1085, where, after
mentioning the course open to the Court of Appeal if it was minded
to reverse or vary a custody order, he said:

rBut at the end of the day the court may not intervene
unless it 1s satisfied gither that the judge exercised hig
discretion on a wrong principle or that, the judge’s decigion
being so plainly wrong, he must have exarcised his discretioﬁ

wrongly.’

The same principle vas expressed in other words, and at slightly
greater length, in the Court of Appeal (Stamp, Browna gnd Bridge
LJJ) 4in Re F (a2 minor) (vardship: appeal) [1976] 1 All ER 417,
{1976] Fam 238, where the majority (Browne and Bridge LJJ) held
that the court had jurisdiction to reverse or vary a declsion
concerning a child made by a judge in the exaercise of his
discretion if it considered that he had given insufficient weight
or too much welght 1o certain factors.  Browne LJ said ([1976] 1
ALl ER 417 at 432, [1976] Fam 238 at 257)1

tppart from the effect of seeing and hearing witnesses, I

cannot sea why the general principle applicable to the
exarcise of the discretion in respact of infants should be
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any different from the general principle applicable to any
other form of diserstion.’

Bridge LJ agreed with Browne LJ and T quote a passage from his
speach vhere, after stating that his viev was different from that

of the judge, he went on to say (£1976] 1 All ER 417 at 439-440, .

(1976] Fam 238 at 266):

‘Can this conclusion prevail or is there some rule of law
which bars 1t7 The learned judge was exercising a
digeretion. He saw and heard the witnesses. It is
impossible to say that he considered any irrelevant matter,
left out of account any relevant matter, erred in law, or
applied any wrong principle. On the view I take, his error

was in the balancing exerclse. He either gave too little

weight to the factors fevourable, or too much weight to the
factors adverse, to the father’s claim that he should retain
care and control of the child. The general principle is
clear. Tf this vere a discretion not depending on the judge
having seen and heard the witnesses, an error in the
balancing exercise, if I may adopt that phrase for short,
would entitle the appellate court toc revarse his decision
[and Bridge LJ then cited authorities]. The reason for a
practical limitation on the scope of that principle where the
discretion exercised depends on seeing and hesring witnesses
is obvious. The appellate court cannot interfere if it lacks
the essential material on wvhich the balancing exercise
depended. But the importance of seeing and hearing witnesses
may vary very greatly according to the cirecumstances of
individual cases. If in any discretion case concerning
children the appellate court can clearly detect that a
conclusion, vhich is neither despendent on nor justified by
the trlal judge’s advantage in seeing and hearing witnesses,
is vitiated by an error in the balaneing exercise, I should
be very reluctant to hold that it is powerless to interfere.’

The decision of Re F 4s also important because the majority
rejected, rightly in my viev, the dissenting opinion of Stamp LJ
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(see [1976] 1 All ER 417 at 479-430, [1976] Fam 238 at 254), who
would have limited the right of the Court of Appeal to interfere
with the judge's decision in custody cases to cases 'vhere i
concludes that the course followed by the judge is one that no
reasonable judge having taken dnto account all the relevant

circumstances could have adopted .../ That is the tast vhich the

court applies in deciding vhether it is entitled to exercise
judicial control over the decision of an administrative body: see
the well-known case of Associated Provincial Houses Ltd v
Vednesbury Corp [1947} 2 All ER 680, [1948], 1 KB 223. It is not
the appropriate test for deciding whether the Court of Appeal is
entitled to interfere with the docigsion made by a judge in the

exercise of his discretion.”
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We have included within our judgment this long ang
authoritative passage.since we were not referred to this authority
by elther Advocate who appeared before us and it seens to us
therefore to be necessary that the relevant principles should be

ra-gtated, since in ouf view they clearly apply equally to the
exercise by this CQPrt of its Ffunction in reviewing the

v «,c.\ AL ‘
discretion of an infario;ﬁ%Eibunal.

Financial provision

The power of the Jersey Court to make financial provision
for the party to a marriage in case of divorece is contained, so
far as 1s here relevant, in Art. 29 (1)(b) of the Matrimenial
Causes (Jersey) Law 1949, as amended. The provision which here

applies is in the following terms:

"Where. & decree of diverce, nullity of marriage, judicial
saparation or restitutioh Of conjugallrights has been made
the Court may, having regard torall the circumstances of the
Case including the conduct of the parties to the marriage
and to their actual and pdtanfial finanoial circumstandes,
order.... (b) that one party to the marriage shall pay to
the other party to the marriage such lump sum or sums as the
Court may think reasonable whether or not any sum is ordered

to be paid under sub-paragraph fa) of this paragraph".

Sub~paragraph (a) relates to periodic maintenance and is not

here in point,



The reference to "the conduct of the parties” in thig

Article founded a submission by Advocate Sinel, both in tha Court
pelow and bafore us, that any lump sum otherwlse payable by the
husband to the wife should be reduced by a reason of her conduat
towards the husband during the marriage, being conduct which had

led to the pronouncement of the Decree Nisi on grounds of cruelty.

This matter was congidered by the Royal Court and dealt with

ag follows (A/59):

"As to conduct we have heard evidence by bkoth the parties
and in assessing it we should séy at once that we accept
thet the Respondent has proved the crualty which he alleged
in his cross-Petition. Howsver, we have to say that there
is before us counter-balancing behaviour by him, not least
what wa regard as his extraordinary conduct in sending Miss
B. away at the behest of the'Petytioner and then bringing
her back without informing his wife. In circumstances such
as thésa it is éasy to see how the Patitioner's suspicions
became|inflamed and these suspicions were in our Giew mada
worse by entirely different temparaments aggravated by guch
different backgrounds. It is quite clesr to us that the
parties now fail to understand or to communicate thelr own

point of view to each other.

In the circumstances and, taking inte account all the

allegations each of the parties make wa are not'prepared to
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say that the conduct of dne or the other disantitles them +p

raliaf, "

It will be noted that the conciusion of the Royal Court was
framed in terms of complete disentitlement to relief, and tha+
reduction, in tha lump sum on the grounds of condiuct on the pért of
the wifa was not axbressly adverted to., Although, of course, it
is possible for the conduct of ‘the party who applies for
maintenance to have been so gross as to disentitle that party
entirely to relief, éuch a case was not advanced befors either the
Royal Court or ourgselves, nor could it fairly have heen. The case

advanced was for a reduction.

Nevertheless, as we read the judgmant the Court below was of
the cpinlon that misconduct on both sides was such that the one
cancelled out the other, so that there would have been no room

even for reduction of the lump sum which otherwise would have been

awarded,

The evidence relating to the conduct.of tha parties wag
carefully placed before us and submissions were made by both
Advocates relating to it. We héve,no hesitation whatsoever in
coming to the conclusgion that if the Court below in fact exarcised
its discretion mot to reducs the lump sum on account of misconduct
by the wife, then there is no ground ugon which this Court cculd

lnterfere with that axsrcise.

1l



)
"\..._-»"{

Howsver, the phrasing of the‘second.paragraph of the passage
from the judgment guoted above might be said to leave 1t uncertain
whather the Court below appreclated that it could raduce, as
digtinct froﬁ annihilate, the lump sum, and so we have cbnsidered
the matter of misconduct afresh, as if we were not merely
reviewing aldiscretion, hut exercising tha dfdinary jurisdiction

of an appellate Tribunal rehearing the facts of the matter.

The misconduct alleged on behalf of the husband was cruelty;

that alleged on behalf of the wife was the‘husband’s conduct in

relation to Miss B, who was the co-Respendent.

'

So far as condust on the pesrt of the wife 1s concernead,
Advocate Singl uréed upen us that the Royal Court found that the
crualty alleéed by the husgband in his cross-Petition had been

‘ed. The crogs-Pstition contained 23 allegations of cruelty,
only soma of which were the subject of eQidanca before the Royal
Court. Theréfﬁre, the Royal Court could not have intended the
quoted passage te bear the meaning that all those allegations had
been proved before it. The finding of the Royal Court can only
mean that some or all of those allegaticons pursued before it had
been proved, but since the judgment dogs not identlify which of the
allegaticns had been proved, we are left in ignorance as to the
ambit of the relevant cruelty found. The crogg-Petltion, as we
have said, went through undefenced, and proof of the éllegations
of cruelty on that occasion would have beeén of the most formal
pharaatar. We have, however, considered those passages in the

esvidance which bear upon the wife's conduct, with regard to which
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Advocate Ginel relied principally upon the wife's publication to
the husband's friends and colleagues in Bahrain of.her suépiciOns
cencerning the hushand's conduct in relation to ofher women, and
with Misg "B" in particular, and its effect upon the husband's
reputatior and career, as set out at A/165-167. He relied ﬁlso
upon the wife's jealousy, as the husband expressed it, of his

relationship with © : see A/168-169,

Against thig, Mr. Renouf relied upon the'conduct of the
husband in first expelling Miss "B", and then bringing her back to
thea ignorénce of the wife and against her wishes. Advocate Sinsl
frankly conceded before us that the evidence disclosed
{1) that by 1983 the wife had become suspicious that the husband
was having an affairé with Miss B
(2) that she then became very emotional and wantad Miss B sent
back to Sri Lanka, whence she had come
(3) thaf the husband sent her bhack but provided her with a
return air ticket

(4) that the husband procured her resturn to Bahrain, where thae
parties were then living

(5) that this cdnsvituted a breach of'a promise by the husband
that he would not do so

(6) that she 4id return, but not to the matrimonial home

{7) that the husband d4id not tell the wife that Miss B was
coming back or had comé back

(8) that the wife discovered the return of Miss B, whereupon the

husband sent Miss B back to Sri Lanka.
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Wwe ars sgatisfied that Advcocates Sinel's goncessions weare
properly, indeed inevitably, made, having regard to the evidence
to which our attention was diracted, particularly at A/149, 197,

and 210-213.

in the. light of the evidence relating, on the cna hand to
the wife's eruelty, and on the other hand to the husband's conduct
in bringing back Miss B, we have ourselves come to the conclusion
that the misconduct on each side was SO nearly egqual in terms of

gravity that no alteration {n the lump sum would be justified by

virtue of it,

We turn now to consider the guantum of the £inancial
provision order, and thig we do not, of course, by reviewing the
evidence in order to decide whether we sﬁould come tQ the same
conclusion as the Court below, but having regard ¢to the

constraints of interference with discretion set out in G. V. G.

Before the hearing, the husband had swofn two Affidavits of
means, pursuant to orders of the Court, the first in March 1987,
which ralatea +o the financial pesition on 16.10.86, the second in
Dacembar 1988. At Court he produced & draft Affidavit which he

awore in the course of the proceedings. Thagse Affidavits dealt

with his capital position, with his income positien, and with his

maijor expenses, and their contents ars helpfully gummarised by Mr,

Renouf at R/D.
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It 48 at once apparent that the husband's principal asset,
and the only real source of subvention to his wife, was his
intersst in his house, E . in Jersey. In these
circumstances it is wholly lamentable that despite the previous
orders of the Court, there was not placed hafore it any valuation

‘whatever of this propertyf The house was then occupled by the
husband's tenants. He told the Court that they had told him that
they had had the house valued at £70,000. A less satisgfactory
item of evidence 1t would be difficulty to conceive, and we are
not surprised at the comments of the Royal Court upon this
avidence to be found at A/60. Mr. Renouwf brought to our
attention tha decision of tha English Court of Appeal in Payne v,
Payne [1968] 1 All ER 1113, in which Willmer, L.J, at p.1117,
stated that it was well established that the Court was entitled to
draw Lnferences adverselto a husband who had not made a proper
disclosure of his available resources. The matter does not rest
there, since it now appears, from documents in Bundle X, that on
27.10.8%, about two weeksz after the hearing, the house was valued
by Messrs. Le Gallais at the sum of £108,000 (X/5). It appears
also from the documents within that divider that the tenants were
willing to buy the house for that sum, paying a moiety 10 days
after the passing of contract and the balance thres years later.
The sale in fact went off, because the tenants on 30.5.90 received
a surveyor's report from N.V. Bate Asscociates Limited (X/7)
revealing structufal defacts. In the penultimate paragraph of
this report, Bates stated that the property shouwld be monitorad
and if movement continued they would reacommend

for one ysar,

underpinning, the ground works alone costing between £10,000 and
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515{000, plus repairs to the drainage and decorative remedial
work . That report was never proparly prdvad before us and what
the effect of it would have heen 1f i1ty author was subject to
sross-examination and if a report on behalf of the wife were
obtained from other surveyors, is a matter of speculation. Since
we have not seen the report of Messrs. Le Gallaig, we do nOt Know
whethsr thgirlvaluation took into agcount any defect in the
property or whather it did not. We do however note that the
husband, who is after all an engineer, expressed the view in a
lotter of 2.1.90 to his Advocate (X/5) that the valuation which he
had obtained might be low. 0On & review of discretion such as that

with which we are presently engaged it is open tuo the appellate

rribunal, where thare 1= evidence which has come into being gince
the hearing at first instance, ToO +ake into account evidence that
has become available byﬂthe tima of the appeal, on the ground that
thare has been a change in circumstances after the Judge made his
order which would have justified his acceding to an application to

vary it (Hadmor Productions 9. Hamilton [1982] 1 All ER 1042,

H.L., per Lord Diplock at p. 1046). Although this passage ralates
to interference of discretion, it must follow egually that the
exercise of the discretion can ke upheld on the ground that

subsaquent evidence has appeared which would further justify the

original order.

Accordingly, we have axamined the discretion exercised by
the Court below, first, without reference to the later evidance
indicating & higher value for the house, and, secondly, taking

that evidence into account,

16



7

We consider that there is no ground for interference with
the discretion of the Royal Court on the evidenc'e which it hag
befora it. If the house w.era worth only £70,000, then the
nortgags of E.'27,000, that being the figure at the date of the
hearing, left an equity of £43,000: to that fligure must be added
the shares valued at £4,782, and deducted the overdrafts totalling
£10,322. The husband's assets were, thus, worth about £35,000.
Advccate Sinel complained that . the lump sum award of £27',500
represented about B0% of the net assets, a5 indeed it did. This,
however, 1is not the tast, Article 29, which we gquoted above)
requires the Court to have regsard to all the circumstances of the
case, and not merely to the husband's capital position. When one
looks at the income position, one finds that the Court held that
the husband, although then unemployed)had approximately 20 yearg’
working life quite probably with a salary of £18,000 per annum
(A/60). We now Kknow that this forecast has come to pass, since
Advocate Sinel frankly told ug that the husband was now in
employment in Jersey in his profession at a salary of £18,000 per
annum. In contrast, the wife had a modest employment in Bahrain
at a salary equivalent in Jersey to about £5,000 p.a., of
uncertain tenure, and :she had only a few years' working life ahead
of her, The Royal Court quite properly proceeded on the basis
that the house would be go0ld in the very near future, since this
was the evidence before it, and it had been the husbénd's wish to
sell the house qguite apart from the divorce proceedings, in order
to clear his indebtedness. If the house had besn sold shortly

after the hearing, many of the outgoings set out in R/D, would
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have disappeared., Already, the school fees had reduced to £1,440
p.a. The mortgage repayments would have disappearad. The legal
expenses were not continuing expenses. Tha overdraft interesat
would have disappeared, since the overdrafts would have been
liguidated out of the proceads of sale.  The house maintenance
figure would have disappeared. In placs of the expenses relating

e

to b  the husband would of course have been faced with
providing himself with a roof, but this he had already done hy
taking a flat in his mother's house at a rent of £2,040 p.a.
Expenses in relation to P would continue, and might be supposed
to increase as the boy got older, but his holiday expenses would
net have run at the sum of £2,870, the figure set out in the
Dacember 1988 Affidavit, but at & lesser figureé, say, 0f about
£1,000 p.a., as we undersfood the positioﬁ to be.

Wwithout making any minute analysis of the husband's future
eqonémy, i+ can be seen that on the basis upon which the Court
belaw was asked to consider the matter,‘that is, the sale of E

for about £70,000 and the extinctien of the ‘husband's
expenses relating to it, and the husband's overdraft, the husband
would have been left, so far as income ig eoncerned, in a very

favourable position compared with hig wife. When one remembers

that the lump sum of £27,500 if prudently invested 80 as best to
hedge against inflation, would provide only about £1,500 p.a., at
the most, for the wife over the remainder of her possible life, we

see noc ground whatever for supposing that she has been tToo

generously treated.
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in these gircumstances, even were there no information
concarning events which have come to pass since the hearing, we

should have declined to interfers.

Howevar, Lf wa take into account, as we are entitled to do,
the fact that the house 1s now probably worth considerably mofe
tﬁan the sum of £70,000, that being the cnly sum‘put before the
Court below, even allowing for the possibility that somes
gtructural repair may have to take place)and if we <take into
account also that the husband's employment, projected at the time
of the original hearing Sgt now certain at the sum we have stated,
the assegsment of +the lump sum at the figure in which it was
assessed appears to ué to bhe even more justified. The wife
married the husband and the marrisge subsisted for about ten
years. At a late age she bore his child and she acted in the
office of a wife for manQ' years, Her present position, hoth
financially and socially, contrasts starkly with that of the

husband, comfortably circumstanced in Jersey. We do not interfere

with the discretion of the Court below.

Custody
As we have recorded the wife asked for joint custody and

this the Court granted. We were informed by Counsel that the

propriety of an order for joint custody was not subject to debate
below, and that no evidence was directed to 4it. In these
circumstances, i1t is hardly surprising that the Court made the

order 1t d4did.

19



»

However, before‘us Advocate Sinel submitted that the order
for joint custody was not appropriate since it was unlikely that
the parties would co-operats in taking any major decision
regarding P . And also on the ground, as we understood it, thag
the wife was not am fit person having regard to her conduct to have

any kind of custody in relation to her son.

In support of his submission, Advocate Sinel relied upon the

jealousy of the wife in regard to P depesed to by the husband

at A/lE8, to lack of interest with regard to P’s  schooling

(A/178) and to an episode relating to P,  passport, dealt with

at A/LB0-181, to which, we were informed, the hugband attached

very considerable importance. In these circumstances, it was

surprising that no cross-examination about the pagsport was

dirscted to the wife at the hearing, and in the ahzence ©of her
being given any opportunity to deal with this matter, 1t was in

our opinion wrong for it to be advanced against hér as one of the

grounds upoen which the custody order ghould be varied.

advocate Renouf stressed the avidence of the husband that

the wife had been a very well-intentioned and loving mather

(A/168) although in the event we did not consider it necessary to

trouble him concerning the custody issue.

We regard it of gréat importance +hat the Royal Court heard

the parties to the marrizge give evidence over a period of soma 2

or 3 days'and nad an oppertunity, denied to us, to form its own

view concerning them. Not only do we congider that there is no
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ground upon which the discretion of the Court baslow is to be
interfered with but we vconsilder for our part that the joint
custody order, ‘althqugh it may not be commonly ma&e, wasg
gppropriate in this case hecause it may wall result in ﬁ>., who
ia the product of n mmrriagé of persons of diffgrent races, may be
kept in touch with the cqulture and traditions of his mother's

Aim
race, the Inference of which he is entitled to trecaive,

Access
We have primarily to deal with a submission made by Advocate

Sinel that the wife's access to [P should be reduced by
providing that her access to her son during the summer holidays

should be exercised only every other yaar.

These holidays are the longest holiday during which tha
mother could have access to P . and the only haliday in which she
could have access for threes weeks, as the order of the Court balow
provided. Suffice it to say that we see no ground upon which it

could be said that the discretion of the Royal Court was in this

raspect improperly exercised.

Conclusion

We were informed by Counsel that although E has
not yet been sold the husband has, on 1ith July 1990, paid into
Court the sum of £27,500, which sum has been earning interest,
Counsel have agreed jointly to sign an application for the payment

cut of these monies to the wife, and we ordar that payment out.
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any adjustment to the sum of interest will, we trust, be readily

But in c¢ase agreement should prove

arrived at by agreemant,

impossible, we have given liberty to ap

' =
=, -

the purposs sz?ssessing the interast. properly.

ply to the Royal Court for
n-v!‘"""l\-:_.h
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