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S5th February, 1993 ‘:lgf\ '
Before the Judicial Greffier
BETVEEN Helva House Limited PLAINTIFF
AND Bovyshot Limited FIRST DEFENDAKRT
AND kegal Construction {Jersey) Limited SECORD DEFENDANT
AND Regal Construction (Jersey) Limited THIRD PARTY
SUMMARY

&pplication by the Plaintiff to strike out the whele of the Second

Defendant’s ansver in the exercise of the Court’s inherent jurisdiction.

Advocatre R.J. Hichel for the Plaintiff

Advecate D.F. Le Quesne for the Second Defendant

JUDGHENT

JUDICTIAL GREFFIER:

This is an action brought by the Plaintiff Melva House Limited relating
to certain defects in a property 13 Duhamel Place, St. Helier. The
Plaintiff claims to bave a right of action both by virtue of the
assignment from the First Defendant of all its rights under a building
contract by virtue of negligence and by virtue of breaches of building

by-laws. The (rder of Justice runs to 11 pages and 23 clauses.

The Second Defendant’s ansver consists mainly of brief paragraphs in
which corresponding paragraphs of the Order of Justice are either
admitted, not admitted or denied. On some occasions paragraphs of the
Order of Justice are denled save and @Hcept for a specific admigsion
and on other occasions a paragraph of the Order of Justice is admitted
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save for a specific denial. At the end of the ansver of the Seccnd
Defendant is paragraph 24 which states, "except where express
admissions have been made, each allegation in the Order of Justice is
denied as if indlvidually and separately denied.®

The gemneral complaint of the Plaintiff ig that the Second Defendant’s

pleading is inadaquate and amounts to little more than a bare denial.

However, the relevant paragraph of the summonsg read as follows:-

"2. The whole of the Becond Defendant’s answer should not be strueck out
by the Court in the exercige of its inherent jurisdiction;®.

Although the first paragraph of the summons relating to paragraph 7(d)
of the Second Defendant’s answer was clearly wunder Rule 6/13(c) and
(d), there wvas no such reference in paragraph 2. The Plaintiff’s
advocate applied during the course of the summons to amend paragraph 2
in order to add an application under the provisions of Rule 67/13(c) and
6/13{d} but I refused that application as the Second Defendant’s
advocate indicated that he had not had any notice cof this and that as
he had believed that the first paragraph of the summons relating to
paragraph 7(d} would result in a consent order (vhich is in fact what
did occur at the hearing), he had not prepared in relation to Rule

6/13¢e) and (d).

Irn ovder to succeed in the striking out of the vhole or any part of the
Second Defendant’s answer under this heading the Plaintiff had to

overcote the follovwing hurdleg:-
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(1) Pirstly, the Plaintiff had to shoy that the inherent jurisdiction
of the Royal Court covered this particular situation;

{2) Secondly, the Plaintilff had to show that the inherent jurisdiction
extended to the Judicial Greffier, in the absence of a specific
Rule on the point, in this particuiar situation;

{3) The Plaintiff had to shov that the whole pleading or parts thereof,
infringed some rule of pleading 1n such a way as to enable the

inherent jurisdiction ¢f the Court to come into speration.

The Plaintiff in fact alleged that the pleading constituted a breach of
Rule 6/8¢(1) of the Royal Court Rules which reads as follows:-

"Every pleading wmust contain, and contain only, a statement in a
summary form of the material facts on which the party pleading relies
for his claim or defence, as the case may be, but not the evidence hy
which those facts are to be proved, and the statement must be as brief

ag the nature of the case admits."

Bole 6/78(1) of the Royal Court Rules is almost identical to Urder 18
rule 7{(1) of the Bules of the BSupreme Court 1965, as amended.
Similarly, Rule 6/8(2) corresponds with Order 18 Rule 7({2), Rule 6/8(3)
corresponds with Order 18 Rule 7{3), Rule 6/8(4) corresponds with Order
18 Rule 7(4) and Rule 6/8(5) corresponds with Order 18 Rule 8(1).
However, the s=pecific English rule in relation to admissions and

denials is Crder 1B Rule 30 which reads as follows:-
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#¥13.- (1) Subject to paragraph (4), any allegation of fact made by a
party in his pleading is deemed to admitted by the opposite
party unless it is traversed by that party in his pleading
or a joinder of issue under Rule 14 operates as a denial of
it. )

{2} A traverse may be made either by a denial or by a statement
of non-admission and either expressed or by necessary
implication.

{31) Subject to paragraph (4}, every allegation of fact made in a
statement of claim or counterclaim which the party on vhom
it is served does not intend to admit must be specifically
traversed by him in his defence or defence to counterclailm,
as the case may be; and a general denial of such
allegations, or a general statement of non-admission of
them, is not a sufficient traverse of them.

(4} Any allegation that a party has suffered damage is deemed to
be traversed unless specifically admitted.”®

There is no specific Rule in the Royal Court Reles which corresponds
with Order 18 Rule 13, Section 18/13/5 of the 1991 White Book reads -

"FTraverse must be specific, not general -~ Every allegation of fact
must be specifically denied or specifically not admitted.

Vhat is apparently one allegation may in reality amount to twe or more.
Thus an allegation “that the defendant broke into and entered the

plaintiff’s field" contains two allegations:
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(1) that the field is the Plaintiff’s; and

{2} that the Defendant entered it.

If the Defendant desires to deny hoth allegations he must do so

it
Se?azately,oﬂq-u«iuncounouea«na;n-n-,;.:;-upn--n.xoo.u-\sagrnc.&tswttea

& general denial, or a general statement of non-admission, of
allegations of facts is not a sufficient traverse thereon. On the
other hand, it would not seem necessary for the pleader to copy out
each allegation of fact which he denies or refuses to admit.
Notwithstanding the earlier cases to the contrary, sinece 1893 it has
become a common practice for the Defendant to plead in the defence that
he denies "emach of the allegations contained in paragraph 2 of the
Statement of Claim,™ or "each of the allegations in paragraph 2 other

than fsome allegation’ which is specifically admitted".

Nowadays, almost every pleading on behalf of a defendant contains a
general traverse, e.g. "save as hereinbefore specifically admitted, the
defendant denies each and evary allegation contained in the statement
of claim as though the same wers herein sét out and traversed
seriatin”., 1In dealing with a long and complicated statement of claim
or counterclaim, and especially with allegations which are more or less
immaterial, this practice is often convenient. It should not, however,
generally be adopted in dealing with the essential allegations. . So far
as concerns the alleg&tions which are the gist of the action the denial
should be as precise as possible, e.g., "The defendant never spoke or

published the said words to any of them," though a mere general denial
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has been hald sufficient thoﬁgh irregular.®

Advocate Michel referred me to the case of Bates -v- Bradley [1982}
J.J. 59 in which case the defendant had filed a bare denial. In the
second paragraph on page 65 of that Judgment the President of tha Court
of Appeal said, *in ®y Judgment it cannot be said that that decument
vﬁs in fact a nullity. In my view it was an answer, albeit an
imperfect ansver. It seems that the defendant could =not have
complained if an application had been made to strike suf that answer
under Rule &/13; and if such an application had been made, the
defendant could not, in my view, have complained if a peremptory order
had been made vrequiring him to file & {uller answver, But the
aéplication ¥as not being made under Ruls 6/13; and, as I have already

sald, it cannot be said that the document which was filed was no ansver

at ally 1t was an ansver, albeit an imperfect one.®

Advocate Hichel also referred me at Jlength to Bullen and Leake and
Jacob’s Precedents of Pleadings 12th edition chapter 7 and I quote now
from page 82 thereof beginning with the first paragraph -

"Because the traverse is generally expressed in the negative, it is
especially necessary to be careful that every material allegatien of
fact is specifically dealt with, Thus, in traversing a statement it is
generally necessary to change the word "and," whenever it occurs, into
*or®™ and the word "all® inte *any®. Thus if the Plaintiff asserts -
“the defandant broke and entered the said shop and seized, tock and
carried away all the furniture, stock-in-trade, and athez'effectﬁ which

were thergein.” the correct traverse will be -
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*The defendant deniss that he broke or entered the said shop or selzed,
took or carried avay any of the furniture, stock-in-trade, or other
affects vhich were therein.® Scmetimes two traverses are necgysary
completely tc deny one sllegation in the statement of claim. This is
so whenever it is desired te traverse a compound allegation, consisting
of several distinet facts. Thus, if the plaintiff has averred that -

"the defendant broke and entered the plaintiff’s close cazlled
Blackacre" the defendant, if he wished te deny at the trial not merely
the alleged trespasses, but alsc the ownership of the close, nust

expressly traverse both, and each in a separate paragraph thus -

1. "The defendant denies that he broke or entered the close called
Blackacre.”
2. "The said close is not the close of the plaintlff®.

In fact, each several allegation contained in a statement of claim
yhich is denied by the plaintiff should be categorically denied in the

defence,

Thus, if the statement of claim alleges that %a bill of lading of goods
shipped by the plaintiff was signed by A B as the defendant’s agent,”
it would not ke correct simply to state in the defence that the
defendant denies or dees not admit the paragraph in questien. The
proper mode of denying such a paragraph is to single out the particular
part of it vhich the Defendant desires to deny {e.g. that

A B was the Defendant’s agent), and to deny that only, or, if it is

desired to deny the whole, to break up the compound allegation and deny
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each part of it separatelv.  Thus, the Defendant might plead tws or

more of the following allegations:

(i) Ho goods were shipped by the plaintiff.

{ii) Ho bill of Ilading was given for any goods shipped by the
plaintiff, " "

(iii) Ho bill of lading for any goods shipped by the plaintiff wvas
signed by 4 B as the defendant’s agent.

{iv) A B was not the defendant’s agent to sign any such bill.

{v) No bill of lading for any goods shipped by the plaintiff was

signed by any agent of the defendant.

Although a general denlal or general statement of non-admisgsion ef
allegations of fact is not a sufficlent traverse of them and although
the practice until 1893 required the defendant to traverse specifically
every allegation of fact made in the gratement of claim, yet since 1883
it has become common practice for the defendant to plead a general
denial or general statement of non-admigsion, provided, however, he is
specific when he does so, as for example —

%each of the allegations contained in paragraph & of the statement of
claim is denied® or "each of the allegations contalned in paragraph 6
of the statement of claim is denied other than (some allegation) which

is specifically admitted.®

The principle is that it is mnot necessary for the pleader to copy out
each allegation of fact which he denies or refuses to admit, so long as
he makes clear which allegation of fact he is traversing. Indead,
nowadays, glmost every defence contains a generzl denial, as for

example -
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#gsave as hereinbefore expressly admitted, the defendant denies each and
every allegation contained in the statement of claim as though the same
wvere hersin set out and traversed seriastim.® This practice should not
generally be adopted in dealing vith essential allegations, which
should be trazversed specifically, but it is nevertheless a convenient
practice in dealing with a long or complicated statement of claim,
especially with allegations vhich are more or less immaterizl, or to
gngure that thers will be no implied admission arising from the non-

traverse of a waterial allegation.®

The remedy in England in relation to a pleading which contravenes these
Rules iz under Order 18 Rule 19 (1){c} which is the equivalent of our
Rule &/13{c). I quote novw the opening section of paragraph 18/19/16 on
page 337 of the 1991 White Book -

"*Tend to prejudice, embarrass, or delay the falr trial of the action.”
— The Court is "disposed to give a liberal interpretation® to these
words. At the same time parties must not be too ready to find
themselves embarrassed, "The Rule that the Court is not to dictate to
parties how they should frame their case, ig one that ought always te
be preserved sacred. But that Rule is, of course, subject to this
wodification and limitation, that the parties must not offend against
the rules of pleading which have been 1laid down by the law; s&nd if a
party introduces a pleading which 15 wunnecessary, and it tends to
prejudice, embarrass, and delay the trial of the gction, it then
becomes a pleading which iz beyond his right". If the defendant does
not make it clear how much of the statement of claim he admits and how

much he denies, his pleading is embarrassing.”
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The section on inherent jurisdiction is paragraph 18/13/18 of the 1991
White Book. The start of this reads -
“Inherent jurisdietion -~ Apart of all rules and Orders and
notvithstanding the addition of para. {1)(d) the Court has an inherent
jurisdiction to stay all ~proceeéin§s before it which are obviougly
frivelous or vexatious or an abuse of its process. In such cases it
will strike out part of an indorsement of a writ; or set aside service
of it; or vill stay, or dismiss before the hearing, action which it
holds to be frivolous or vexatious; and removes from its files aay
matter improperly placed thereon. And this jurisdiction is in no vay

affected or diminighed by this rule.®

I note from this that in England a pleading which broke the pleadings
rules set out above, would not be dealt with under the inherent

jurisdiction of the Court.

On examining the defendani’s pleading In detail I find that there are
numergus paragraphs which offend the English rules. There iz no
problem with the paragraphs which admit paragraphs of the Order of
Justice. Eovever, the position is identical in relation to the
paragraphs which deny and the paragraphs which do not admit a paragraph
of the CGrder of Justice. This appears to me to be an acceptable
formula only where there is one single allegation contained in the
paragraph of the Order of Justice. Adveocate Le Quesne for the
defendant indicated to me that his intention, in each case when he put
in a denial or non-admission was to deny every fact alleged therein.
But on examination of some of the denied paragraphs I found that his

intention was to admit certain facts therein but to deny the total
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gffect thereof. In my wview this is an unsatisfactory state of affairs

and one that ought to be remedied.

I am aware that the pleading practice used by Advocate Le (Quesne in

this case is very widespread in Jersey and has been in use for a number

of years. However, it is objectionable on a number of grounds as
follovst-

(a) firstly, because logieally it is not clear as to precisely vhat
is being admitted and what denied;

(b} secondly, because this allows defendants to get away with
pleadings which mean almost nothing and vhich do very little to
1imit and define the issues between the parties; and

{c) because such pleadings are wvery difficult for the Judicial
Greffier or for the Royal Court Inferior HNumber to read and

readily comprehend.

In practice, one is not able to read such an ansver and to understand
vhat it is saying without having to r=ad each paragraph of the Order of

Justice in conjunction therewith.

Accordingly, I am of the opinion that, in future, the Epnglish practice
ought to be adopted in Jersey as set out in the quotations from the
1991 Vhite Book and from Bullen and Leake and Jacob’s Precedents of

Pleadings.

I am not, hovever, golng to go on and examine the defendant’s pleadings

pavagraph by paragraph for the reasons which will become apparent.
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Having determined that the defendant’s pleading or parts theresf are
embarrassing to the plaintiff and te the fair trial of the matter and
should be trested as being so for the purposes of Jersey Law, I musti
nov come to the questior as to whether that can be remedied by the

inherent jurisdiction of the Court,

Advocate Michel drev my attention to the fact that the Royal Court had
always had Rules of procedure and practice going back well before the
first Rules of Court and deduced that these arose from the inherent
jurisdiction of the Court to order it own procedure. I am sure that
that must be right and indeed, in the case of Clore -v- Stype Trustees
(Jersey) Limited, Jersey Judgments 1984 page 13 the Royal Court decided
that it had an inherent jurisdiction to hesar an application from
Trustees for directions as to the future conduct of litigation

concerning a Trust.

However, it appears to me that it 1is one thing to say that the Royal
Court has in general an inherent jurlsdiction to order its own
procedure and practice and guite another thing to seek te exercise that
jurisdiction in a way in which it has not been previously exercised and
in an area of law which is nov covered by a Rule of Court. If the
Royal Court has alvays exercised a jurisdiction to remedy such defects
in pleadings as this then that jurisdiction would not ke taken away by
the Bule of Court but if the Royal Court has not in the past exercised
such a jurisdiction, then, as a Rule has now been pravidéd, it would
appear to me to be wrong to seek to exercise the inherent jurisdiction

in the area covered by the Rule. MNeither counsel brought any
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authorities to my atisntion in relation to the past practice of the
Roval Court and I am of the opinion that cengiderations such as this in
the period prior to the £irgt Royal Ceurt Rules would probably have
been considered too escteric to have concerned the Court. Accordingly,
I do not believe that striking out an embarrassing pleading of this
kind was historically part of the practice of the Court and I therefore
hold that the inherent jurisdiction of the Court does not apply to such

a case.

As a result of my decision on that part I do not nesd to go on to
consider the guestion as to vhether any such imherent jurisdiction has
been delegated to the Judicial Greffler. However, T shall give my
decision on this point in any event. The wording of the definition of
the Court in Rule 1/1(1) of the Roval Court Rules, 1982, as amended; is
- ""the Court®, except in the provisions of these Rules mentionad im
the First Schedule hereto means any division of the Royal Court, the
Bailiff or the Greffier;™. I find that to be significant as it appears
te me that the intention underlying the FKoyzl Court Rules was te give
the Greffier, subiect to the right of appeal to the Inferipr Nuwmber by
vay of re-hearing set out inm BRule 15/2{1), the powver to deal with all
matters before the Royal Court except those vhich wers elearly outside
of hisz remit, such as the trials of actions, the granting of
injunctiong and those matters listed in the PFirst Schedule to the
Rules. It therefore appsars to me that the povers of the Judicizal
Greffier in relation to interlocutory matters which are within hisg area
of delegated authority are not merely restricted to thoss ger out in

the Royal Court Rules, but would imclude any power exercisable by the
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Roval Court. Examples of this are unless orders made in order to
enforce previoug decigions of the Judicial Greffier and Orders for
Cogts. The power to make these 1is not specifically in the Rules but
mugt exist by delegation from the Roval Court. Accordingly, if I had
found that such matters could be dealt with by the exercising of the
inherent jurisdiction of the Court, I would have f£ound, as this is
elearly an interlocutory matter within the authority nf the Greffier,
that such inherent jurisdiction would have been extended by delegation

to the Judicial Greffier.

Although this application is refused, clearly the defendant will need
to amend his answer in an eappropriate manner. I shall need to be

addressed by both parties ¢n the question of costs.
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