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TEE LIRUTEWANT BAILITE: These proceedings form part of the numerous
issues which have arisen between Mr. and Mrxs. M consequent
upon the breakdown of their marriage.

Although the marriage has now ended it will be convenlent to
refer £o them es husband and wife,

Mr. and Mrs. M . were married in Jersey, in 1987,
There are two children of the marxiage:
') born » 1988;
x born 1989,

It was the husband’s third and the wife’s first marriasge,

Matrimonial proceedings were commenced by the wife in August
1991, the petition being filed on 10th September, 1991, The
petition was contested and, wlth the answer a oross-petition was
filed alleyging that the wife had committed adultery.

In addition the husband issued an Order of Justice by which
he obtained injunctions, rexved on the wife on 12th October, 1991,
preventing har froms

"(1) remaining in or re-entaring the matrimonial home

, in the Parish of St. Saviour
or approaching within fifty yards thereof;

(11) harming, molesting, contacting or communicating in any
way whatsoever with the Plaintiff or any of his-
colleagquas or business sssoviates, save for the purpose
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of arranging access to the children of the marriage by
prior agreement with the Plaintiff;

(111) damaging, hiding, zetainingy‘diaposing of or in iny way
interfering with any belongings of the Plaintiff",

These proceedings were contested by the wife and it suffices
to say that after a 32 day hearing the Court, by a majority on the
27th January, 1992, permitted the wife to return to the
matrimonial home, The judgment, clearly intended to be the
prelude to a longer one which has not, however, been
forthcoming, inter alia :

(1) granted the application and discharged the said interim
dnjunction contained in paragraph A(i) and (il) of the
prayer of the said Order of Justices

(2} re-imposed an interim injunction on tha firast dofendant
restraining her from:-

(1) harming or molesting the plaintiff; and
(ii) contaocting or communicating with any of the
 plaintiff’s colleagues or business associates in
any form or manner adverse to him.

{(3) ordered that each party should pay their own costs”,

Almost inevitably, further difficulties arose between the
parties following which the wife issued an application for an
‘interim injunction, This came before the Court, in Chambers, on
29th April, 1992, at which time thes wife had removed herself and
the children to the Women’s Refuge. The husband made a counter
application alleging in part that the wife was in contempt of the
previous Ordex, whilst both parties wished te have the children.

It 13 unnecessary to go into further details as to this

hearing, save to say that the Court ordered a further report from
the Children’s Office.

. This was followed by 2 aummons by the husband meeking staying
access which came before the Court, again sitting in Chambers, on
20th May, 1992. In dealing with and refusing the summons the
Court made it clear to both parties that they muat understand that
the status quo is not fixed permanently by any temporary
arrangement pending a hearing,

The litigation thaen returned to the Court on 30th June, 1992,
the report of the Children’s Officer, Mrs. J, Hart, having by now
"been prepared. On the application of thea huasband he was granted a
decree nisi on the grounds of the wife’s adultery, which had been
admitted by hex. The wife’s petition, alleging cruelty, was
dismissed by consent in that action: and the allegations of
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cruelty made by the husband were likewise withdrawn, aguin,
insofar as concerned the divor¢e, The Court then endorsed an
agreament reached hetween the parties as to the divislon of the
matrimonial assets, the guestion of maintenance being laft over
until the end of the present proceedings.

Following a further application from the husband for
inoreased access pendente lite (which was refused), advice from
counsel that lieitation proceedings were now pending (whigh we
decided was a separate iasue outside the purview of the presant
proceedings) and a state@ant from counsel for the wife to the
effect that the action contemplated by the wife which had led to
the hearing on 29th April, 1992, was now withdrawn, the points at
issue between the parties before us at that hearing were limited
as follows:

fi;st, the matters of coptempt raised in the husband’s
countexrclaim:

second, tha prayeras for custody, care and control of the
children.

At, this point the heaxring had to be adjourned, as ona of the
Jurats felt disqualified to continue, with the result that, the
Court am now constituted had to resume and decide the issues
between the parties,

This therefore brings us tc the present hearing. Befoxe
dealing with any of the allegations we ought to say that the wife
has removed to¢ a flat found by the Housing Committee. The
children are still with her and by agreement pendente lite the
husband has access, but not staying access, on three days per
week,

Mr. Boxall for the husband submitted that this hearing was
about the custody, care and control of the children.

The ¢hildren, he said, are the most ilmportant issue and in
order to decide what bhest to do about them would involve the Court
in an examination of the hehaviour and characters of the parents.

The husband’s case is that although he accepts that the wife
has a primitive and instinctiveé maternal love, she lacks judgment
and' indeed control, as well as having nelther the maturity nor the
basic goodneas to complement that love,

In particular, the husband contended that the wife is
unsultable to have custody, care and control of the children on
" account of:

her low moral standards, dishonesty, amounting to being a
compulsive liar; vieclence in that she physically abuses the
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children and has assaulted the husband; ugly vocabulary: £flawed
background; contempt of the law and of orders of the Court, and
financial irresponsibility, to which he added claims that ghe has
a burning resentment against the husband and undermined the
children’s relationship with him, Furthermore, she was not only
unsuitable but not particularly maternal,

There would be, he said, a high risk, if the children were to
be brought up by the wife, of delinquency, and the children would
not obtain the support they nesd at the start of their life.

By contrast the father, he submitted, was a hiffexent
character. . '

. Re was gentler, more patient, more compassionate, and, with a
. deeper understanding, more able to cater for the needs of the
children with whoim he had a close relationship. He was
domesticated, and was flexible as to his working hours being self-
‘amployed. He was more cultured, better educated and more
financially aware than his wife., To assist him he has loving
parents who are ready to assist him, He was a man of integrity
who had, he claimed, always been a good provider. Furthexmore, he
had no animosity towards the wife which might affec¢t the children,
Thése attrxibutes, he submitted, were not outweighed by his being a
modest and conservative gambler,

In his evidence the husband stated that he is now aged 39,
He waa born in Hong Kong, where he was largely educated. His
father was in the Royal Hong Kong Police, retiring with the rank
of Chief Superintendent, whilst his mother is Shanghaiese.

He joined Barclays Bank in 1971 and remained with the bank in
various posts until some time in 1986. His final report and
assessment may be described as good. Before he resigned he had
obtained promotion and held a position of responsibility. He is
clearly a man of above average ability and is able to express
himgelf well and clearly.

. The husband came to this marriage with two failled marriaqea
behind him,

From his first marriagg he has a son FQ . now aged 15 with
whom he is still in contact.

.From his own account of the fallure of the firat two
marriages, it would seem that in both cases, after the parties had
cohabited before marriage the relationship broke down afterwarxds
due to a lack of commitment of one or both the parties to the
other. We note though in particular his statement that in the
case of the first wife she had become depressed and immoblle after
the birth of K and had retreated back to her pa:ents where
they had been living before he was posted,
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The husband had come to Jersey with his second wife frxom whom
he was divorced, he thought, in 1984. He had met Mrs,

("the wife" in these proceedings) during the breakdown of
the asecond marriage, and the relationship developed while he was
geparated from his second wife. Having met the wife, and facing a
posting by his employers outside the Island he resigned as he
wished to stay 4in the Island.

He then found smployment with Hambros Rank as a lending
officer to develop their lending book. He resigned from this
position on 31lst March, 1992, and complained that his position
there had been severely affected by his wife’s actions. He had
had a substantial and well pald job, and was now a self emploved
financial consultant and sole proprietor of a

cleaning firm, Business is, he says, difficult in the current
environment, ‘ '

We will return to the circumgtances of his leaving Hambros in
due course.

Wnen the parties married in 1987, they had been living
togéther for about 12 months.

The wife became pregnant during the honeymoon. The parties
rented, and subsequently bought, the matrimonial home, a detached
house which contained, inter alia, three double bedrooms and a
small bedsittexr flat attached to it.

There were clearly difficulties attendant on the birth of

/N . She was one of twins, the other being lost at three

months of pregnancy, and at about seven months the wife was in
hospital being treated for high blood pressure.

Both parents, the husband said, were very pleased. Despite
false alarms, (N seemed happy, normal and healthy.

He played a full part in the early days, and with the
experience of having had a previous child, was initially more
confident when handling the baby than the wife, with the result
that he usually bathed i“

We were shewn a - seriea of photographa to demonstrate an
affectionate father. W¥e have no reason to doubt that he was, and
that he did indeed help with the child:en when they were.little,

D was born inoo 1989, and according to the
“husband’s account the difficulties of the marriage would seem to
_date from this time.

His wife, he said, found the extra child limiting, 'which is
hardly surprising as thay were only seventeen monthg apart. She
became, he sald, more aggressive in her attitude to both him and
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the ohildren, with a tendency to lose patlenca more easily with
. the children. She stayed in a lot in the day time and would ask
him to bring thinga from the shops.

‘It was about now that, having hardly sworn when they wers
firat married, the wife, although she wanted a third child aas late
as February/March, 1991, was by the time .|J was one year old,
liable when having difficulty to shout and scream at the children,
using bad and vulgar language, and 1f he would remonstrate with
her on his return home she would storm off into the kitchen. She

~was not, he sald, coping with the situation early in 1991, Asked
whether his wife would have appreciated a show of affection on his
return home, after coping with two small children all day, the
husband replied that his reaction was to protect the children’s
interests. He added that his wife was not approachable at 6 p.m.
Askéd whether on return, he had tried to put his arms xound her
and make & fuss of her he replied that he had not tried it so far

as he could recall. He waited, he said, until they went to bed at
night. ' ' - S

The wife’s account is that, in particular when T was
young, he was not, on his return, really bothered with hexr: she
felt like the child being told off every time. There was no
affection: he could not even cuddle her when he came home from
work. She needed, she said, adult conversation at the end of the
day but did not' get 'it, She never, she said, used foul language
in front of the children, She repeated these assertions in cross
examination, when she complained that on his return she would get
told off and instead of comfort would receive aggravation.

On being further pressed in cross examination the wife
asserted that she was no longer impatient or confrontational when
the children do push her; she now diverts them or takes away their
privileges. When her husband was there however as well, he would
come home, tell her off like a child and then mollycoddle them,
whilst she was trying to discipline them, She objected to this
method of rearing children, as he had no discipline and pampered
them. As for swaearing, she admitted various instances but
maintained that she did not do sc in front of the children: it was
not, she said, part of her character with them. When they come’
home with swear woxds she corrects them.

It was clear to wus that the husband’s return from work merely
put undue pressure on the wife, pressure which has greatly eased
since they ceased to live togethex. We accept her evidence of the
state of affairs which took place on his return home in preference
to his,

The husband believed, he said, that the wife has the ability
to deal with the children if she applies herself, but if put under
pressure takes out her feelings on the children both verbally and
physically, By the time the marriage broke down in



October/November, 1991, J was using the term "stupid bastard".
If they continue to be expovsed, he feara that thelr vocabulary
wlll deteriorate. Haer aggressive attitude must, he claimed, have
a psychelogical affect on the children, He conceded in cross-
examination that when the wife was not under pressure, she did not
swear., It was, he said, Just lack of control. He furthex
conceded that despite the childrem having been with the wife since
the end of April, bad language by them at present was limited to

2; ~using the word "bastard" occasionally when fighting with
|

We will deal in due course with the views of the Child Care
Officer, Mrs. Hart, and a Nursery Nurse at the Nurgery,
neither of whom gave evidence which remotely supported these
particular allegations. .

Thé wife i3 now aged 32, For some seven months she has been

employed as a part-timé secretary to a local shop £itting company.
' Her work is mainly secretarial, and during the case at least she
has been able to brihg work home. It is clear that she is not &e
well educated as the husgband.

Her present accommodation has a big bedroom for the children,
whilst she sleeps In the lounge. The flat, on her account, is
quite adequate for the family at presant. She has a car and loans
for purchases are being met,

Her view of the children at present, as compared to the 24th
April (the date of thair departure from bhe hcuse ) is that they
are two totally different children. It was, she said, a horrific

sight to see them last year. They have put on weight and are

happy. She has no disturbed nights with [N - | though T often
wakes in the early hours for a cuddle.:

(VW , she said, is happy to be at school; whilst Tj' is
equally happy to be at ‘ Nurgery on hexr own,

Subsequently, continuing her examination-in-ohief, the wife
%Sye evidence as to the routine she follows with the family.

, she reafflirmed, still required comforting most nights, but
both are doing well at school, She reads to the children before
putting them to bed and © N ; is making excellent progress.

. If she goea out at night, which is rare, and on average once
a month, she and the children slesp at her parents’ home.

Access, she said, is now proceeding very well:; she 1s moxs
Placid now, with a different circle of friends and no longex
‘swears at the children., She never speaks about the father, she
said, in the sense of making derogatory remarks, but just tells
the children to go and enjoy themselves with him,



As to the marxrlage, the wife averred that there were problems
on the honeymoon, but that she was overjoyed when, to her
surprise, she was pregnant with ©N . fThe pregnancy was a
difficult one and she spent some time in hospital where, she sald,
on éach occasion that he came (daily) she felt worse, as all he
spoke about were his soclal engagements at the bank.

In cross-examination the wife waes pressed on the
circumstances surrounding the honeymoon, She complained of his
gambling on the honeymoon, and added, when pressed, that he, the
husband, waa not the same person as before they married, after
which his attitude changad. She did not realime that he was going
to change so much. In her cross-examination the wife complained
bitterly of her husband’a indifference. She likened him, indeed,
to a robot. When he did make an. attempt to save the marriage it
was, she said, too late,

Although not directly relevant teo the issue before us, these
atatements do give ua, in ouxr view, an insight into the underlying
conditions of the marriage. We have formed the firm view that the
hushand’s indifference, emotionally, to his wife lay at the root

of many of the problems which finally caused the marriage to
founder,

To return to the children, however, the wife agreed that she
was "nervy" after [N s birth as she had never had a haby
before and was frightened at first in case she dropped her. -Her
husband had, she said, normally bathed her. She was not, she

said, a difficult baby and slept all night at five weeks.

"3 was born 17 months after ' N : and she was pleased to
be pregnant, she said, although she waz sick most of the time.

We will return to the matrimonial problems and the behaviogur
of the parties as it foundered, insofar as they affect the
children, in more detail in due course, as such allegations form a
large part of the husband's case,

Both parties wish to be the main carers for the children,
and, in effect, both come before the Court seeking an award in
their own favour,

The wife made it perfeétly clear that she had no confidence
in the competence of the father to have care and control of the

children: he would, she said, always get someone else to do the
work,

' This, therafore, is the background aqainat which we must
‘place the claims of the parties.

We turn now to the particular allegations and incidents upon
which the husband relies in seeking an oxder in his favour,
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The first of the series of allegations by the husband refars
to various incidents of physical abuse of the children. As these
incidents, her aggression and the general loss of control from
which he claims she tends to suffer are central to his case, it is
necessary for us to deal with them in some detail, the more so as
it was as a result of these thres incidents and her general bad
language that the husband claimed that he felt concerned enough to
contest custody., He does not know, hé said, how his wife would
cope as a single pglent. Before dealing with the allegations,
however, we should note that he himself was prepared to use
corporal punishment with the children, though in the case of J ,
the more aggressive of the slsters, he keeps it, he sald, to a
minimum. He had probably, he sald, given one or other of the
children a sericus smack on perhaps a total of half a dozen times.
To react in that way was, he agreed, caused by a momentary .loss of
temper but was not a normal method of discipline in his opinion.
In her evidence-in-chief the wife agreed that when the children
wvaere small shé had smacked them on the bottom a5 theay were.too
small to reason with. Now that they are older she finda the
threat of withdrawing their video after tea to be more effectivae.
She hardly smacks them any more as they are very well behaved.
She confirmed her husbhand’s evidence as to his use of corporal
punishment, though she zremarked that she thought he was, a few
times, hard on (N,

These incidents were detailed in the answer and ¢ross
petition and consist of three claimed assaults.

The first was on J  when she was about 1 year old when,
according to the husband, the wife could stand her crying no more
and threw her down on the bed; the second some s8lx to eight monthe
later in February, 1991, when he c¢claims that the wife threw

into a chair, again, foxtunately without serious damage;
and the third at about the same time when the wife, on his
account, was unnecessarlly violent in moving [NV out of the
way with her foot, In examination~in-chief he accepted that the
children suffered no harm on any of thease occasions.

We think it necessary to deal with each, of these incidents in
turn,

The first one, in about July, 1990, took place in the bedzoom
at about 6 p.m. ~J was whingeing and crying and generally
unhappy. She was, standing by the bed. The wife seemed to lose
contxol for a moment, snatched N up from under her arms and
threw her down on the bed with quite asome force, shouting
something like "shut up". N was not hurt as far as he could
see: what concerned him was the way her head hit the bed and cama
"up with a whiplash effect. He cgould see, he said, how dangexous
it was. He told the wife off about it and the danger of whiplaih
She replied that the whingeing went stralght through her,
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In cxross-examlination when asked whethef he was not
exaggerating, he maintained that he thought it serious at the time
and still did.

The wife’s account of the incldent in her evidence in chief
was that she recalled it; that J° was then three months old;
that she had had constant colic in the day time - though not at
night - and that with a 17 month old baby as well it was very
hard. The incident took place in the day time, when her husband
was not present; and he would not have heard of it unleas she had
told him.

In cross—examination she reiterated these statements, and
reaffirmed that J was not thrown down so as to cause a whiplash
injury and that she would have been watching when she threw her.
The ded had a pillow on and loads of duvets and she landed on
those.

The second allegation, which followed some months later, was
that, again at about 6 p.m. when he returned from work, he cams in
to £ind both children crying although he did not know why and the
wifte shouting, eapécially at N . When N did not
respond, the wife again picked her up under her arms and threw her
against the back of an armchair. She was again, he said,
unnecessarily violent. When he enguired why she had done that and
told her not to be B0 silly, her reply was that she should "bloody
well do as she’s told"., Lucklily there was no spine on the back of
the chair where . .N_ landed. The wife, he said, shewed no sign
of regret or remorse. The incident was skated over and, he said,
allowed to pass.

In cross-examination he denlied that he had made the
allegation up,

In her evidaence in chief the wife simply denied that this
incident had taken place. 1In cross-examination she totally
disagreed with the huaband’s evidence. N . she said, was
very smzll and if she had done that she would have broken her back
. a8 the armchair was very hard: or at the very least she would
have brulsed and damaged her back.

The third incldent took place again at about the same time in
the evening when the husband returned from work at about 6 p.m.

.The situation in the lounge was, he said, tense. All four of
the family were there. The husband was watching television and
" N was partly blocking the way into the kitchen. The wife
. came out of the kitohen and instead of walking round : she
‘told her to get out pf the way. When she did not respond at once
she kicked her with the toe of her right foot, clad we heard in a
training shoe, to gét her out of the way. She kicked her threé
times, after which N moved out of the way.
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The husband stated that he jumped up and remonstrated with
the wife who, in his opinion, had been unnecessarily violent for
no reason. :

He picked PJ up, who was crying by now, consoled her and
rubbed her thigh, By memory, he thought that the wife had said
that she, N  should get out of the way.

In cross—-examination, he sztated that he did not look for any
bruises or maxrks. However, when he picked her up she settled, so
he thought it was nothing serious, He had not, he sald, looked
for bruises the next day. He gould not remember whether he had
bathed N that night. Re asserted, vigorously, that if the
wife were to say that ahe did not kick [N violently but used
her foot to move her out of the way, she would be lying.

The wife in her evidence in chief stated that the only time
anything 1ike this happened was once when [N was sitting in
front of her and she moved her with her foot when wearing
slippexs. She could not remember if her husband was there. Any
force was not unreasonable, N . was very skinny and tiny and
if she had done as stated, she would have brulsed her
considerably.

In crosg-examination she asserted that, as N is tiny
and thin boned, had she kicked her she would have broken her leg,
or would certainly, at least have bruised her. As to whether the
husband picked N  up, she could not remember. '

The husband agreed that he had not reported any of these
incidents to the authorities, giving as his veason that it was a
difficult matrimonial situvation from time to time and his wife was
isolating herself from him with regard to his employment,

He was pressed on this in cross-examination, He agreed that
the marriage had been ¢oing down~hill from.the date of J ‘s
birth in -~ 1989, and c¢claimed that the wife’s attitude to his
work and his absences from home was without justification in his
view, as 1t was extremely rare for him to go.out without the wife.
'He would attend various bank functions about a dozen times a year.

He conceded that the wife might quite c¢onceivably have been
under stress at the time of the three incidents which he claims
cccurxed, At the time he had believed it waa out of character,
but from what he has learnt since, this part of her character,
only shewn once N had arrived, had shocked him.

So far as he was aware the third assault was tha last.
Be did nothing at the time: it was the cumulative effect

which concerned him. He had thought the first assault was out of
character and told hexr off. He had not, he said, discussed



discipline with her as he thought it was not necessary. She was
an adult and knew how to conduct herself with children.

When asked why he had left it for ninermonths before using it
as a major argument to oust tha wife from the matrimonial home, he
replied that it would eimply have made the relationship worse,

. As to the children, he believed that the wife was fully aware
that she was acting improperly, and he hoped that as the children
got older they would cause the wife less stress; that the
incidents would not recur, and that he would be there to support
‘her and stop her repeating her actions,

In cross-examination, he again asserted that his concern for
the children was not exaggerated, These were, he sald, serious
agsaults, and shew the extent to which the children are at risk.
He had seen his first wife with his son, and based his view on the
normal and acceptable behaviour of an adult with children,

We find no evidence to support the husband’s allegations that
these incidents, insofar as they occurred and insofar as thay can
be classified as assaults bear anything like the weight which the
hushand claims, and prefer the evidence of the wife regarding
these three incidents,

Ag to the wife’s bad language, this clearly occurred, the
husband claimed, at moments of stress, and concerned him,

However, to these incidents and his wife’s bad language, he
has added a further 1ist of allegations.

The first of these, on his evidence, was his wife’s ganaral
character,

This revolved around her admitted adultery with Mr. C

-On his evidence, the wife had not only lied to him about the
relationship (which has now ceased) but had also committed pexjury
when questioned in previous Court proceedings. He strongly
ohjected to the assoclation which, he said, could have been
detrimental had the relationship continued., It was, furthermoxe,
asgerted by his counsel and confirmed by counsel for the wife that
in the course of counsel’s addrass in the praevious proceedings the
Court, or at any rate its President, stated that the Court
accepted that the wife was a ‘liar.

.Quite apart from that, he was worried as to how the
relationship and the behaviour of the wife would impinge on the

children. Obviously, he said, they would have beén confused by
the meetings; and if there wre a relationship he presumed thexe
would be a physical contact,



In cross-examination, he admitted he had, since the wife had
been away from the house, a liaison. In his case he avers, he has
been very conscious to ensure there is no affection shewn between
him and this lady. They do not even hold hands in the presence of
the children who have met her, briefly, on one occasion, and at a
barbecue in the garden one afternoon, BHe claimed that the
children would have been confused by the association between the
wife and Mx, as they were still living as husband and

wife, but would not be confused in the same way by his new
liaison,

Begides, he claims, the wife now has a new admiraer.

When this was put to the wife in her evidence in chief ahe
stated that this allegation was rubbish and not true, though she
did hope to find somebody else in the future. It had not, she
added, 'been much of a marriage

We must say at once that we cannot see that insofar as
concerns the proceedings which are before us, the case of one
parent is either better or worse in this regard than that of the
other.

Tﬁe sacond was a series of allegations regarding his wife’s
behaviour in general and her cruelty towards him and the effect it
had on the children.

. The first part of the allegation is that from about July,

1991, the wife simply did not treat the husband as part of the

famlly. She attempted to segregate him from the children, whom
she took into her bedroom, and prevented him from seeing them at

weekends., A series of incidents are pleaded, and tape recordings

made in this pericd by the husband were produced. On his evidence
it is quite clear that the marriage by the aummer of 1991 was

under severe, indeed terminal strain, and that, inevitably,

conflict over the children arose and formed part of the
disagreement between the parents with, equally inevitably, strain.
being placed on the children. 1in her evidence, the wife was
cross-examined on these allegations. She agreed that she had
indeed, from about July; 1991, restricted the time that the
ohildren saw the husband. One reason was that she had seen them
left in the car outside the bookmakers; where she had herself, on
occasion, walted threequarters of an hour £or the husband. She
agreed that there had indeed been at least one incident when the
police were called; and took the opportunity to complain that by
this time the husband was coming home at irregular hours.

Many of the same sort of. allegations were put to the wife as
'being the pattern after her return at the end of January; and we
believe it suffices to say that we accept hexr assertion that the
children then had the run of the house. - '
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It seemed that although the husband considered that the
marriage broke down in Qe¢tober/November, 1991, the wife had
already asked for a separation in June, 1991, a date some time
after the assaults on the children which he claimed 8¢ worried
him. Her request took him aback. In his view, in this, she was
concerned for herself and hex intexrests overrode those of the
children.

This was followed, he claimed, by her refusal to perform

wifely tasks, and, perhapes not surprisingly, the atmosphere was
more. strained than usual,

By his account her only objection, insofar as concerned
himself and the children, was that he did not spend enough time
with them. In examination-in-chief, he' said that the only time he
insisted on having to himself was 20 minutes on most Saturday
morningsd and one hour on most Saturday aftarnoons to follow the
horses, He also had work commitments, and occasionally had to go
out at weekends to look at properties or to see customers, when he
sometimes toock his wife and/or the children,

He conaiders he took a normal father’g xdle and took us
through what he described as an average day.

"From this it was evidant that he claimed that he was
habitually at home, and that, on his account, the parents shared

the tasks as they might well do in any other household with young
children.

In ¢ross-examination, he was pressed as to the extent of his
gambling which he denied was excessive, although he agreed it was
regqular. If he had had another hobby he was sure that he would
spend mo:e time out of the house,

For all that we have formed the opinion that the husband is
an habitual gambler. We will return to this in due couxse when

dealing with the financea of the family arnd of the husband in
particulaz.

There then followed claims by the husbhand of a series of
agsaulta by the wi;e They cover a period between July and
September, 1991, when on the husband’s evidence the wife had, as
we say, already asked for, and by implication been refused, a
separation.,

The firat was that on 1l4th July, 1391, ths husband claima
that he was agsaulted by the wife on his return home early on a
Sunday morning, In his evidence in chief he offered no
"explanation as to where he had bean orx why his wife was not with
him. Although he sald his wife attacked him without explanation,
he proffered the view that she had found a f£ile note from a shut
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briefoase which she had miginterpreted, He was nof cross-examined
on this point and nc evidence was led by the wife,

There followed an account of various othexr assaults.

In his evidence, the husband 8tated that the wife had started
to try and alienate the children from him, and his efforts to keep
in contact with the children led to a series of domestic rows,
although we do not understand how the assault to which we refer
above could be 8o categorised, '

On his account, a couple of days after the first incident, he
returned home, this time at 6 p.m, and found both children about
to go up to bed, When he went to greet them, she hauled them away
and on her way out, with 3  over hexr shoulder, she hit him, He
never provoked his wife but only insisted verbally on his xight to
have normal access to their chilqren.

Again, there was no croas-examinaiion on this point and no
evidence was led by the wife.

The next assault took place, he said, a few days later when,
having been for a drink with othexr bank staff he returned home at
7.30 p.m., and although the children were going up to bed, not
only went to greet them but told his wife to take 'J wup to bed
- and took Natalie into the garden in her pyjamas and dressing gown.

Rls wife came up the garden with a rolling pin, and hit him
on the back, whereupon he chased her down the garden and punched
her on the most convenient point which was the back of her head.
There followed a further struggle when, on his own account, he
held his wife down with his knee before picking up N and
going back to the gazden.

In crosg-examination he asserted that his wife most certainly
did have a rolling pin in her hand, and conceded that he had hit’
her gquite solidly on the back of the head, or to put it another
way, with considerable force (a view confirmed by Dr. Clinten who
examined the wife late that evening). The husband concéded that
he had lost his temper as a result of the wife refusing him normal
access for weeks, the two previoua unprovoked assaults and what ha
described as the extreme provocation of that incident. It is
¢lear that he did not considaer his behaviour to have been
provocative either during the incident, or, for that matter, prior
to these assaults.

We say this even taking into ac¢count the strain to which the
husband would inevitably be placed by the wife’s association with
‘Mr, C -y regardless of the reasons which might have led her to
it. '
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. Once again, no evidence was led for the wife as to this
incident.

We should say that even on his own account, this whole
incident does the husband little credit, and falls some way short
of convincing the Court that in acting as he did he had the
children’s interest at heart rather than his own selfish interest.

There would then seem to have followed a cessation in the
active hostlilities between the parties as the next asaault
complained of by the husband occurred on 21st August, 1991, when
again on the husband’s return home, this time at 6 p.m. by his
account, and when again the husband insisted on seeing the
children, the wife once more resorted to a rolling pin and again
there was & struggle, during which the wife tried to knee the
husband in the groin and he forced her on to the bed, but being
unable to disarm her, left the room in haste. Again, this account
was accepted by the wife,

The following morning there was another incident when the
wife pulled the husband’s hair,

Two. tape recordings made, in circumstances which were not
entirely clear to us, at the end of August, were played to us and
confirm the view aa to the family situation which we had formed.
The husband advances these recordings as evidence that he was
refused access. However, we note that the husband in the second
of the three was attempting to deal direct with ' rather
than with her mother and thus involving his daughter in an
argument which might have been better oconducted between the
parents, The wife stated that she did not know these two
conversations were being taped: though in fairness we have to say
that subsequently she taped a third conversation without informing
the husband. It is, however, -germane to remark that in that tape
recording, the wife accused the husband of taking the c¢hildren to
the bookmaker the previous week, and of telling them they would be
going to live with his parents in England.

. On Sunday, 1st September, yet another incident took place.
By this time the husband had eitherx learnt or had a stxrong and
well founded suspicion of the wife’s adulterous relationship. On
the husband’s account, the wife, having taken the children away
for most of the weekend returned at about 4.30 p.m, and after an
argument, told the husband that she wanted him out of the house so
that her parents could babysit. The long and the short of it was
that, inevitably, an argument followed during which, while he had
in his arms, the wife pulled and scratched him. Both
- parties then ¢alled the police,

Incidenta now followed thick and fast in what was clearly an
intolerable. atmosphere,
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On Saturday, 14th September, yet another incident took pilace,
after N had come intc her father’s room at about 8 a.m, The
wife came in, alleged the rcom smelt of alcohol and accused him of
getting a bad example to the children; she struck him and threw
his shoss at him. N, . he sald, was upset, and stood in the
doorway shouting, "ne¢, Mummy, no .,." He did not, he said,
rataliate. In cross-examination he maintained that N/ had
indeed stood in the doorway shouting "no, Mummy, no',

There was a further assault on 21st September. After telling
the wife’s niece not to interfere, an altercatlion took place
between the parties, followlng which the wife slapped him, saying
1711 have you out of this house scon, mate".

Again, this incident was not challenged by the wife.

This was followed on 23rd, September by the final assault
complained of by the husband in this series when, the husband
having objected to the wife putting his belongings in bin liners,
a fracas took place during which what he described as a wrestling
match took place., 1In his evidence in chief, the husband stated
that halfway up the stairs he had pinned the bag to the wall with
his knee and had a wrestling match during which he twisted her
round after which she ran downatalrs. He did not say whether the
children were present.

In cross-—examination he denlied that he had pushed his wife
downstairs; oxr that when she had got to the bottom sha had fallen

on N

Agaln, although the wife in cross-examination referred to
having been pushed downstairs on one occasion, she c¢hose not to
lead evidence on this point, and we accept the evidence of the
husband as to what happened,

This incident éeveloped into another one, to which we will
come in due course, involving the wife’s parents.

Distressing though these scenes were, and provoked as no
doubt both the parties were one with another, we note that on
three occasions, on his own ewvidence, the husband was pxepared to
grapple with and on one of the occasions strike his wife: on a
fourth he appears to have used N\{ as a shield, holding her in
his arms during the €fracas.

These incidents were brought to an end, for a time, by the
ouatar injunction obtained by the husband in mid-October which led
to the previous proceedings whieh terminated, temporarily at
"least, with the finding of 27th January, 1992,

There then followed a whole litany of complaints against the
wife’s family.
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On the husband’s evidence, quité apart from thelr general
character, about which he had a good .deal to say, he makes
complaint of a series of assaults by them,

These appaxentiy followed a telephone conversation between
the wife and her mother on 10th August, when it seems that the
wife, whose conversation was being taped, said to her mother that

the husband needs a‘ good sort out, to which her mother replied
that he would get one Boon,

' Following the incident of 21st August, 1991, described above,
the policewoman who had been called, persuaded the wife to allow
the husband to asee the children., 8Some time after the wife’s
mother and sister arxived., In the course of what the husband
describes as a conversation, with the children present, he c¢laims
that he was assaulted by both Mrs. R his sister-in-law, and
by his mothar-in-law.

. He claimed that the assault was unprovokad -and- no- evidonce
. was led to contradict this,

This was followed, he said, by the appearance of Mr, A
on 26th Augudt, who, upset according to the husband by
statements made to him Dby N for which the husband denled
responsibility, and about him by the husband, came into the house

in the evenlng and proceeded to punch the husband round the head
whilst he, the husband, waa seated.

The husband did not call the police, although in his
evidenceé, he sald that, in terms, Mr. @ had invited him to do
so. During the assault the wife, he said, sat in her chair and
watched, saying nothing.

Yet another incident took place immediately following that of
23rd Septembexr, which we have described above, when the wife’s
parents arrived and her mother immediately began to set about him,
whilst his wife held his hair. To add to the confusion his
father-in-law came and struck him while he was held. The whole
incident he'thought lasted about two minutes, '

He then turned to his wife’s and her family’ s financial
competence and character.

" His wife, he said, simply cannot manage mopey: When they
first met she was working, but owed, inter alla, arrears of £3,000
for Income Tax, He helped her to repay these, but this, he said,
did not solve the problam for by the summer of 1991 she came to
him to tell him that she was some £3,500 in debt, despite having a

"monthly allowance for housekeeping of £623 for groceries and
children’s clothing. According to the husband he paid everything
else - rates, telephone and so forth - except the milk bill,
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‘ In addition she was then earning £100 per month as a part-
time barmaid.

The laxgest debt (£870) was a new television and video which
was bought, with his knowledge in March, 1991. He raised, he
sald, no objection but made it clear that he could not afford to
replace the one they had already, but that if she could - she had
just had her annual xise ~ he would have no objection, Only a few
weeks later, she came to him with the list. Her attitude to
money, he said, was that if she wanted something she uould have it
izrespective of whether she could afford it.

This and the other debts figufed in a notice to admit
evidence, served by the husbhand, The wife admitted them but
averred that they were incurred with the full knowledge and
congent of the husband and for the general benefit of the family;
that the hushand himself had debts. of over £3,000 and that both
parties were and always had been spendthrifts.

In evidence in chief, the husband chose to deal with only the
first of these allegations, stating that although the articles may:
have been useful, they were simply not in a position to make
purchases, bearing in mind the housekeeping allowance,

We may, perhaps, add that his counsel specifically refrained
from asking the husband about the allegation that he was a
spendthrift,

He was, however, strongly cross—examined as to his financial
abilities.

claimed only to have become aware of the extent of the
wife'a liahilities in May, 1991, and this despite his speaking
almost monthly to her regarding her affairs, her account at
Hambros or her wanting an advance on next month’s housekeeping
because she was overspent. :

Ih noting this, we bear in mind that the housekeeping .
allowance was for food and children’s clothing and that he: paid
all other expenses. How he thought an allowance which hé thought
was adequate to manage for food and clothing would stretch to a
new television and video was not made clear to u8; nor as to why,
given the wife’s past debt problems, he had not made an active
enquiry.

. As to his financial competence, he had always, he said, net
his liabilities as they fell due., He immediately modified this
statement, by saying that this was not always from his normal
‘income as there was an occaslion at the end of June, 1991, when it
was nacessary for him to ask his parents for what he described as
8 bridging facility of £1,000 for some 10 days, pending the sale
of some shares in Hambros Bank which he had anticipated would, but
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which did not, occuf before his mortgage interest was due. In
subsequant evidence he stated that he had not yet repald his
parents. This does not appear to be the only loan received from
his parents as they have lent him altogether £4,000 in several
tranchea. He had failed to mention this in the affidavit to which
we will refer below, as he considered this to be family support
zather than a loan, He should repay it but there 'would be no
pressure on him if he could not do so. In passing we note that

his parents axe to receive £3,500 out of the proceeds of the sale
of the property. .

He was asked about a loan made by a Mrs. K, We were not
precisely clear as to the details but we noted, firast, that he
looked extremely uncomfortable when askad; and, second, that the
loan was made to one of his banking customers whom the bank would
. not help, which the Court regards as curious behaviour to say the
least for a hank officer in a responsible position. This was in
effect conceded by the husband when he stated that he believed
that the bank would not be particularly happy but that they did
not know, then or later.

He is now behind in his mortgage repayment to Hambros, having
prald off the arrears of at least two outstanding quaxters with a
further share sale and the surrender of an insurance policy. He
1s not in a position to péy the current interest: and it was, he
averred, to a greater degree the wife’s fault. She had overspent
in August, 1991, and he thought that she had spent £1,300-£1,400
in that month.

However, he ceased to pay maintenancea to the wife after she
laeft the matrimonial home in 1991, although he gave hex £100-£200
at Christmas. on the understanding she would look for work, This
continued between the end of January and the end of April, 1992,
when he paid, he said, all the bills relating to the house, and
thé wife was buying food for herself and the children. The only
reascn she did this was that she had told him that ahe would be
regsponsible,

He denied that he had at any time refused a xequest f£rom his
" wife for agsistance, but agreed that he knew she was in receipt of
welfare, Asked why he had not offered money in these
circumstances, he replied that he knew that he would have to repay
it in the end. Since she left, he said, she had not appxoached
him ‘and he had not offered her anything. He recognisad, he said,
his obligations te his wife and his children and took them very
saeriously indeed. Asked when he intended to start, he replied
that realistically it would be when the house 1s sold and his
financial affairs eettled, after which he .said that if he had been
‘approached he would have done what he could; that the need only
arose since the end of April when she took the children from the
house; that 1f ghe was unable to provide she would have asked:
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and finally that if she falled and they suffered he would hold hex
responsible.

As he atopped paying her maintenance from September onwaxds
and was to have several more months at the bank, this seemed a
curious asserxtion; and if it were correct, we £ind it even more
strange that, in the financial situation in which he found himself
he should - if aas he aszertad he was not faced with an ultimatum
by the bank - have chesen to resign.

He admitted paying the private detective, whe arranged for
the telephone to be recorded, £1,000: though given the state of
the marriage and the feelings of the parties at the time it is
hard to ¢riticise this expenditurae,

In crogs-examination, an unswoxn affidavit, prepared for
other proceedings, was put to him and accepted by him as being a
fair and accurate statement of his affalrs at late December, 1991,

Had he been able to include the income of the house lodger,
then in normal circumstances his income would have equalled his
expenditure,

He wag alosely examined on this affidavit. In addition to
the omission of his parents’ loan, mentioned above, he made
certain other admigsions.

First, he agreed that | D Ltd. (the
cleaning company) in which he has a one-third beneficial
interest (his brother having two-thirds) has a bank loan which
today, probably stands at £4,500, and has an agreed overdraft
facllity of £2,000. The affidavit declared that his interest in
the company was 50 per cent which he dealt with by stating that
his brother would be happy for him to have a 50 per cent interedst.

Be had, he salid, guazranteed the compary’s borrowings and was
the sole guarantor. Although he conceded that the balance sheet
of the company as at 31st January, 1992, shews a loss of £2,000 he
was not aware of the position when he prepared affidavit, a
curious assertion we find for someone of his financial experience
and expertise. He had not included it as a contingent liability
in his affidavit as he considered that, at that time, thexre was no
posglbility of a forced sale. We note, however, that the
affidavit refers to the company in ratheér more positive texms as
having no net asset valua,

Second, some £2,000 of the loan of £3,500 from his parents
{which, as we have mwentioned above, is apparently toc be repaid out
of the joint assets) was invested in D Ltd.
In addition the husband has made several other payments to or for
the benefit of the company or his interest therein, .
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When the parties borrowed £34,400 from Hambros Bank to make
extenslons to the property, a loan which was secured on the
jointly owned property and for the repayment of which both partiea
are liable, the husband used £1,000 of this sum towards the

expenaes of incorporating H Ltd. Although
he agreed that the wife had a liability to the bank, he denied
that she had, as a result of these monies being used, any interest
in the company. If she made a claim he would reaist it. Although
he claimed to have made the wife aware of his overall intentions
ragarding the company he had neither asked for har permission nor
told her that it would cost £1,000 to set the company up.

He was further pregsed on payments made to and concexning the
company. It appears that, for the previous company in England, a

loan of £1,000 was made to a former partner, a Mr. | . and that
this has not been repaid. This was not the only payment, as a
series of other payments, totalling some £1,785 were taken from

the parties’ joint account and used for the benefit of the
company . ' .

We found it unsatisfactory that these details had to be
extracted from the husband and were not included in this form in
the affidavit, as even though it remained unsworn it had, it
appeared, been produced for the purpose of the proceedings.

Thirxd, he was examined with regaxd to his credit card
obligations, and a loan to Barclays Bank plc.

At the date of the affidavit there was a liability of £4,838
owed to Barolays Bank pl¢. This had arigen because, in 1988, the
husband had had a gold card.facility which entitled him to a
£10,000 overdraft, which he drew to the full, speculating with

£5,000 on the stockmarket, a loan.of £2,700 to Mr. and Mrs., A

and employing the rest on househe¢ld living when the wife had to
cease work with a loss of income of £9,000 per annum. He was not
greatly concerned because he had been admitted to a profit sharing
scheme at Hambros and, once again, as with the loan from his
parents, had used this as a f£orm of bridging facility. The
overdraft was converted to a loan in April, 1990, and has been
steadily repaid ever since. If he had not used the card, they
would have had to reduce their standard of living. Although he
agreed that what 18 borrowed must be repald, he did not regard
this as an unsound course of action: whilst the purchase of

shares on borrowed money was not a gamble but a calculated and
reasonable risk.:

Apart from this there were the three cheque cards and it was
pexfectly clear, from a schedule produced by the husband that
‘these three accounts (totalling in Decembexr 1931 some £4,045) had
been up to their limits since at least December, 1988, and the
limit for Access having bean raised in 1991 the amount owing

immediately rose to the new limit. He thought when pressed that
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he wag paying interest at 21% per annum on these three accounts, a
statement which conflicted with one made earlier that it was
nearer 30% per annum. -

We note that the amount owed on these four - accounts in
December, 1988 was £13,586, and despite having received £2,500
from the sale of tHe shares he had bought for £5,000 and the
repayment of £2,700 trom Mr. and Mrs. R , viz. £5,200, the four
accounts still totalled £8,884 in December, 1991, despite the high
rate of interest which 18 charged on such accounts. In making
this caleculation we have deliberately omitted items such as the
£3,400 received from the Hambros share sale, and loans from the
husband’s parents as these were not stated to be related expressly
to these accounts.

Fourth, it appeared that the flat was re-let on %th December,
1991, The new tenant paid a deposit of £500 and although this was
not his money he (the husband) paid away £380 to the previous
tenant and used £120 as income. He failed to declare this
1iability in his affidavit.

We should say that we agree with his admission: that the
affidavit glves an untrue plcture, especlally with regard to the
liabilities (rathear than the assets). We would add that all in
all ‘the affidavit with ite imperfections and, for whatever reason,
his subgsequent departure from the bank, shew the husband to be far
from a prudent houaéEolder carefully huabanding his resources but
one who is prepared to spend or risk money which he does not have
or i3 not yet to hand to maintain his style oflliving.

Furthermore, the husband made it quite plain that he is
addicted to gambling, mainly on horges which are his passion,

His gambling would appear to have followed a regular pattern,
He admitted going to the betting shop perhaps three times per
week, twice in a lunch hour and for an hour or s¢ on a Saturday
afternoon. ' :

The wife’s view of the time apent was at variance with that
"of tha husband.

The husband estimated the net cost to him at perhaps £20 per
week with a weekly turnover of £100 or s¢0 and an avexage bet of
perhaps £5. A good win might be perhaps £200. If£ he won he would
give his wife 10% (the going rate) and either pay a bill with the
balance or keep it in cash to save drawing. He gave it up, he
told the Cdurt, between August, 1991, and February, 1992, but has
now restarted, though he does not go to the betting shop at
present on a Saturday afternoon 1f he has the children with him.

It may not be an expensive hobby but we are satisfied that

the husband is an habitual gambler, and moreover one who isg
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prepared to go on gambling desplte the coritical financial
situation in which he now finds himself,

In these circumstances we hava to say that the Court
disagrees with his assertion that his present admitted inaolvency
ls as a result of his wife’s actions. The wife in her cross-
examination made the point that whereas her over-gpending was on
the house and the children, that ¢f the husband - aatronomical she
thought for a Bank Manager - was spent on gambling or for items
for which he could not account.

The wife in her admisslons claimed that both are spendthrift.
S50 far as the husband i1s concerned we f£ind this to be clearly so.

In her evidence-in~chief, however, the wife stated that she
was now shewing a greater financial rectitude in that although she
was not paying off previous debts incurred with credit cards, she
was now trying to, and succeeding in, bringing her current affairs
into order, meeting her rent and other current debts as they fell
due. She had borrowed no further money since moving into her
present accommodation, and this despite receiving no help from the
husband. She was cross-examined on these assertions when she
maintained them and added that before she incurred her hire
purchagé liabllities for the car, and the carpet, she had made a
full admission to the finance company,

We.find no evidence which tends to ghew that she is not now
adopting a proper and sensible approach to her finances.

As to her family, the husband claimed that her father had
received a prison sentence for fraud and produced evidence that
her sister and brother-in-law, Mr. and Mra. : A have frequently,
in the last 18 month?, been successfully sued for debts, which in
the circumstances of the family, appear to be substantial. We
should, perhaps, add hare that her father’s conviction was stated
to be in 1985, and no evidence was led that the husband was
ignorant of this at the time of the marriage.

In cross-examination, the husband modified his evidence and
claimed that he had only mentioned his father-in-law’s conviction
to explain why his mother-in-law told her husband not to get
. involved in the assault of‘the 23rd Septembet.

'We should say that it ia the wife’s character which primarily
concerng us, rather than that of her immediate family; although
of course if there is to be a close association, or the wife is to
be much influenced by them this must assume some importance,

Similarly, evidence was given of the wife’s conviction in
-1983 of several driving offences leading to a disqualification.
Again, no evidence was led that the husband was ignorant of this
when the parties married.
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The husband when asked in examination-in-chief to describe
the wife’s honesty, stated that he thought that, ultimately she
was honest, but immedlately qualified this by saying that if it
suited her to tell lies then she would be prepared to do so. Ha
instanced several admitted lies with regard to her relationship

with Mz, C 17 apd also that she has, more recently, signed a
false declaration for money.

There are two instances where the wife lied about her
ralationship with Mx, C . The first and in our view the most
important by far is that the wife committed perjury in the earlier
proceedings in October, 1891, when she denied, before the Inferior
Number, having committed adultexy with Mr, C . This was
admitted by the wife, her excuse, which she gave in hexr evidence
in chief being that she had told a lie because she was scared and
had thought that if she had committed adultery, she would have the
children taken away from her; but that she had admitted it when
she went back into Court. .

. The second, and in our view much the less important were two
instances where the husband claimed, in effect that the wife had
been less than frank on oath as to the extent of her relationship
with Mx., . It i8 claimed that the wife stated in an
affidavit that she had not seen Mr, < _ gince the 14th August,
but was found in the Priory Inn with Mr, and the children
on 17th August. On crogs-examination "found" was reduced, on the
evidence before us, to seeing both the wife’s and Mr. C ’s
car there and seeing the wife leave.

It was claimed by counsel for the husband, and admitted by
coungsel for the wife that the Court in ths previous proceedings,
or at any rate the President of that Court, had declared itself to
be satisfied that the wife was a liar.

There then followed an assertion by the husband that the wife
had signed a false declaration for money.

The witness who was qalled to subatantiate this very serious
allegation was Miss . .

She had, she said, known the wife for a long time, but had,
in more recent years, just drifted away from her and the husband
whom she had met and whom sheé described as a soclable, geneérous,
nice person.

'Asked to tell the Court what she knew of the false
declaration, she replied that she had got her allegation
completely wrong. She had indeed thought that the wife had signed
a false declaration and had received money for it, but accepted
before us that she had got the story all wrong.
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In cross—sxamination the wife was asked about this and denied
having made a false declaration, There is thus no evidence to
support this allegation which therefore falls to the ground,

Furthermore, he claims, that the wife has no concern £or the
children’s spiritual welfare and does not helieve in God,
Although he had suggested they should go to Church aftexr they were
married, she would not make tha effort to do so.

Asked to comment on a letter from the Rev, Nicol to the
effect that since March, 1992, a month during which she was at the
matrimonial home the wife and children were regular members of the
congregqtion of the Church of Scotland the husband commented, in
evidence in chief that clearly at the present time she is prepared
to make the effort for the children to attend and that she has no
objection to religious instrustion, but that when it becomes too
much of a chore she may not take them. In his view, she was
making an effort to counter a negative feature against her.

. In.cross-axamination, he agreed that although he knew, fram
N 1, that the children were going to Sunday School, he did not
take them when he had them on a Sunday. Asked why he did not find
out where they were going, he replied, in part that he did not
feel it was in their interests to make a show by taking them to
another Church. Asked whether it was not in the children’s
interests to go, he stated that because of the amount of change
they had had, and their ages he felt it better to leave it over
until the question of custody, care and control had bheen sorted
out. Nometheless, this he sald, was something he would wish te
encourage regardless of the wife.

In assessing this evidence we bear in mind the husband’s
earller statement that he was not, himself, a regular churchgoer,

It was further put to him in oross-examination that the wife
went to House Communion with a neighbour. He knew nothing of
this. Asked if he knew that the wife sang in - } Church
Choir prier to marxiage, he stated that he remembered her saying
she had sung in a Chure¢h Choir, as he had done. His wife, he
'sald, was never a churchgoer when he knew her, The wife’s
evidence did not come up to the expectations arcused by this line

- of cross-examination. She stated that she had twice whilst at

the fam)yhamebeen to House Communion, and had been to Sunday School
hexself, sung in - Church Choir between the ages
of 13-15 or thereabouts and had been confirmed. It was hardly
surprising that the husband was as vague or as ignorant as he
stated,

On the other hand, she gave aevidence that she 13 now a
regular Churchgoer and that her regular attendance there is a
source of comfort to hex. On each occasion, she says, someone’
comes and speaks to her. 1In addition the children go on alternate
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weeks ta Sunday School and have settled in well. Although we have
no doubt but that this attendance i3 of recent origin, we are
equally in no doubt but that 1t is of great benefit to the family
as a whole,

There then followed a series of allegations ariging from the
notice to admit facts arising from the earlier hearing.

Some Qf thes¢ have been covered already, '‘but the first, and
most serious, is that the wife, on her return home, ignored the
order of the Court made when she was permitted to return when it
suited her to do so.

We do not, of ¢oursgse, know the full reasons which lay behind
the Court’s finding: but we should say, before considering this
evidence that, in view of the state of feeling which clearly
existed during the summer of 1991, an oxder permitting the parties
to live together in the same hopyse with the children, was, we
" ‘believe, bound to place very considerabile pressure and strailn on
the parties.

The husband’s prescription for dealing with this pearioed,
which was bound to be difficult, was before she reéturned to the
hougse to set down ground rules in order, he said, to reduce
fxriction,

Asked by the Court whether he had asked his wife about these
ground rules, he replied that he had aimply set them down saying
what he wanted. They were, he sald, no different to the
arrangements prior to her leaving the housé. Had she behaved
herself and not caused tensions in the house she could have stayed
at the matrimonial home.

Among the rules was that' he would bathe the c¢hildren. To
this, he said, she agreed: and he went sa fax as to complain that
when on a couple of occasaions he had not returned as early as
usual, his wife had not used her discretion and bathed the
children.

We f£ind that this imposition of rules, without discusesion
even after so long a case and the inevitahle feeling between the
parties was bound to be provocative and to cause tension fxrom
which ¢the children would suffer.

One of the tape recordings playad to us made in this instance
by the wife in February/March, 1992, demonstrated precisely this
point, Although we realise that it was made without the knowledge
of the husband we nohetheless wish to add in passing, that in our
view, it shews the wife as being well in control of the children
and the main person who was dealing with them and to whom they
turned, '
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As we say, complaint is made by both sides of the conduct of
the other. The husband’s compleint may be summarised as being
that his wife 1s guite careless of any order of the Court and that
her conduct on her return supports the assertion that she txeats
with contempt any restralnts imposed by law on her behaviour: and
that she went out ¢f her way by her language and behaviour to
provoke him.

The incidents put before us by the husband are seaveral. In
our view, they range fxom the petty to the serious, though no
doubt they welghed heavily on the nerves of the parties who had
just endured 32 days' in Court hearing an interlocutory
application,

We turn first to the allegation that the wife is careless of
the Orders of the Court.

Complaint ‘is made that she approached the matrimonial home
while injuncted from so doing. It appears Lo he accepted that she
remained outside in a car whilst her sister collected the
children.

The second and much more serious, given the precise terms of
the Injunction, is that the wife admitted telling the Managing
Directoxr and another officer that the bank was at risk in
employing the husband whom she described as, and fully believed to
be, a compulsive ganbler.

His opinion was that she did this in order to put him in a
weak position financially as this would affect his ahility to look
after the children if he obtained custody: £for if he did, he
would need a housekeaper, whilst 1t would be easiexr for her to
obtain Statesa’ accommodation. However, it does not appear to have
lost the husband his employment.

In cross—examination the huaband was pressed as to why he had
left what was c¢learly a good positlon at Eambros.

_ He maintained that the relationship had bheen severely
affected because the wife had alleged that he had acted in an
underhand manner in a recovery situation (in which the bank was
involved) and had tried to get a business at an undervalve, taking
advantage of his position. Although ha maintalned that this was
untrue the .result, he said, was that his relationahip with the
bank had been exoded and he had zesigned. He denied that he had
been given an ultimatum to resign or be dismissed.

Having sald that, he agreed that he had discussed the
position with the Mahaging Director before giving notice, and had
. had the opportunity of ‘putting his own side of the story,
including, as we understand it, the assertion that what his wife
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had gsald was untrue. He believed that his explanation had been
accepted by the bank.

Nonatheleds. despite this acceptance he had come to the
conclusion that thelr confidence and the relationship had
definitely been affected,

We have to say that we find hls explanation totally
implausible.

Had the wife made unfounded allegations, which the husband
was able to refute, we can see no reason why he should contemplate
leaving the bank, or why such allegations, made by a wife in a
failing marxiage should induce him to do so, Furthermore, glven
the general situation, both in the marriage, and in the wider
business world, it was an extraordinary step to take voluntarily.

This was the more so, because his buainess of cleaning
brings in, he told us, £1,000 to £1,500 per month gross;
he has the income from the flatlet until the matrimonial home is
sold, or, as seems possible, repossessed, whilst hie mortgage
broking business has, so far, brought in nothing.

Therxe were also, he claimed, two instances of apsaults in
defiance of the ilnjunction, The firat was an allegation that when
he was leaving the house at 8.30 a.m. on 20th February, 1992, with
the children, the wife slammed the door shut on his back. On his
own evidence, the husband went back into the house and pushed his
wife on the shoulder and said that he told hexr never to do it
again. In cross-examination he agreed that he became annoyed and
did lose his tempex. '

No evidence as to this was tendered by the wife, and we
accept the hushand’s evidence.

‘The second followed on 24th April, 1992, and clearly
precipitated the wife’s departure from the matrimonial home.
According to the husband, the wife had been systematically
_stripping the lounge of personal effects,-in particular pictures
of the children which had been hanging on the walls, ornaments,
compact -discs, scatter cushions, and other items. On the evening
of 23rxd April, having noticed that these were missing he stated
that he asked the wife to return them and gave her 24 hours to do
30 threatening to go to her room and retrliéve, in particular, it
would.seem, the scatter cushions. '

The followingy evening, he sald, he returned home to find that
nothing had heer replaced. The wife being upstairs in the
bedroom, he knocked on her door threatening that i£ she did not
return the items in half an hour he would drill out the lock of
her door, He then got the drxill and switched it on. It was put
to him in cross-examination that this was provocative and
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confrontational, to which he fizst replied that he was trying to
let her know he was not joking and would do as he said he would
do. 'Pressed on this, he agreed it was confrontational, but
claimed that he had been provoked, Asked why he had not asked his
lawyer to write as he had done before, he replied that he did not
expact a confrontation, He added, as an afterthought, that if he
had drilled the lock, then his wife would no longer have been able
to lock hexr deooxr, at least until she had found a locksmith. He
started it, he said, without a bit.

He waz asked if his wife had said "Don’t threaten me". Re
first xeplied that abe had not used that particular phrase; that
she had given him the imprxession that she would not comply: that
he could not recall specifically; and that he belisved she did
not say so specifically.

On his account, the wife then came out of the bedroom saying,
according to the husband, "If you are going to do it in half an
hour’s time, you may as well do it now”, to which he replied
"Fina, O.K,, I will".

When she went to go back into the room and tried to slam the
door on him, he followed her and pushed into the room past her.
He denied striking her: she did not, he said, swear or hold her
face or complain that he had hit her, but just turned and left the
room,

Shewn a police photograph taken, we were told, on 26th April
which shewaed bruising under the wife’s left eye and on her upper
left arm, the husband repiied that he did not believe he caused
the bruise. She might, he thought, have struck her face with her
own hand. He was, hé admitted, annoyed,

He then began to clear the items from the room whilst she
went off to telephone, Whilst he did this, he could overhear her
telling someone she had been assauvlted, She was not, he said, in
a state of distress when he saw hexr or whan she was telephoning.
She was annoyed but not screaming, shouting, or crying but, he put
it, just telling fibs. :

He continued to clear the cupboards in her room and when she
started to pull at his arms, he reminded her of the injunction
preventing her from molesting him. A fracas, seemingly very
similar to those we have detalled above then took place during
which the husband shook the wife off and took the photo albums
downstairs.

It was put to him that in acting as he had he was taking the
law into his own hands, to which he replied that at the time, he
had thought that no confrontation of this type was likely and that
this only occurred when his wife cama out of the room and provoked
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him. It was she, he claimed, who had provoked him by removing the
items. It was hle response to her provocation over weeks,

There was, he said, no threat of injury as he would not have
used the drill on her, She knew, he said, that he was not
aggressive or she would not have assaulted him in the past.

The wife’s account in examination-in~chief confirmed, in
general, the husband’s evidence. His turning the drill on, she
sald, finished it off, by which we understood that this was for
her the final straw. She went on to say that it was enough to
scare anyone and frightened her to death, really. She felt
frightened becausa of previous assaults as she had been punched
and claimed to have been pushed downstairs. She did not, she
said, know what was coming next, nor did she wish the children to
see it either.

After her parents to whom she had telephoned arrived, the
husband, she said, went berserk.

In cross-examination she freely admitted that, once again,
she had been in contempt of the Court ordex in removing his
belongings to her room., He had not, haowever, given her 24 hours
notlce of removal but had merely said in evidence that he had,
She was firm in her assertion that the husband had intended to hit
her as he passed: he could, she said, have drilled the lock at
any time and did not have to wait for her to be in the room. RAs
for his attitude, she was, she said, frightened of him assaulting
her, He had hit her on the back of the head previdusly, and her
opinion was that he could be aggressive if he could not get his
own way, and with the drxill in hls hand he was, she thought,
capable of anythiné. Ee frightened the life out 0f her., We
accept her evidence that she was frightened,

We have to say that even if he were provoked, as indeed we
are sure he was, and was intended to be, the husband’s conduct
went far too far.

Soon afterwards Police Constables Perchard and Breuillly cama
to the door. Both these police offlcaers were called to give '
evidence.

The Court was particulaxly impressed with the evidenca of
P,.C. Perchard, the senior of the two officers.

He stated that the wife’s bedroom was furnished moxre as a
living room than as a bedroom. When he saw the wife, her face was
reddened, she was still upset and gave the impression that she had
suffered a traumatic experience., &he had been crying but had
suffexed no physical injuries of any seriouaness, an impression
confirmed by P.C. Breuilly, who spent more time with her and who
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stated that there was a slight reddening of the left eye and the
left hand corner of the mouth.

Both Police Constables came to the conclusion that the wife’s
injurias, such as they weres, were caused by the hushband’s efforts
to retrieve the photos and that he had forced hils entry for that
purpese rather than to assault her.

P,C. Perchard added that it was clear that the domeatic
situvation was very tense and difficult and that things had come to
a point where the wife did not feel that she could live in a
normal house sharing asituation with her husband. It was not, of
course, possible to make a total judgment on the domestic
situation, whiceh in his view did not call)l for ocriminal
proceedings. ' '

He did confirm, however, that the husband had complained that
the wife’s behaviour.in removing the photos was unfair and
provocative,

The next day, the husband ¢laimed, the wife laid a complaint
and he was arrested whilst with the children, who were left with a
W.P.C, He thought that his wife was claiming she was apprehensive:
that- he might assault her. Centenier Boschat, however, who seems
to have been well appraised of the situation, ensured that he was
not detained over the weekend and the matter Would appear to have
gone no further. )

The wife decided to remove hergelf f£rom the house on the
Monday morning, In her evidence-in-chief and in cross-
examination, her account of this incident is that on the Saturday
morning, the husband had again thrxeatened that if she did not take
everything downstairs he would.do the same again, so sha went to
the police station after which the police came and took him away.
She thought he was told not to return again that weekend,

Tt was following this Iinc¢cident that the wife removed to the
Women’s Refuge, a move which the husband maintained was made for
‘effect. When it was put to him that she believed she was under
threat, he disagreed, reiterated that sha had made it for effect
(to put pressure on the Houasing Department and possibly on thelx
advice) and had exaggerated the threat from him,

The wife’s evidence (in chief and in cross-examination) was
that both the police and the Houaing Department had advised her to
go to the Refuge.

There are a series of other allegations, most of whieh in our
view really relate to the marxziage, Some of them share cosmaon
ground with the incidents above., Thexre are allegations, for
exanple, that the wife attempted to throw a picture belonging to



- 33 -

the husband away, allegations and denials as to the state of the
marrlage and the efforts made to save it and as to whether the
wife attempted to separate the children from their father. Quite
a number of them seek to cast doubt on the wife’s verxacity by
challenging the evidence which she gave in previous proceedings,
thesa being separate from her admission of perjury with regard to
her relationship with Mr, (C .

Thers are a series of admissions, which we have to.take inte
account where the wife admits being in contempt of Court. These
include as the most serious the approach to Hambros and the
removal of the belongings which precipitated the final scens on
24th Apxil, 1992. We need not, we feel, detail these at length as
many of them are already canvassed in the evidence.

what is clear from the admiassions is that the wife admits
that the husband is a loving, if not a devoted father (in the
sense of being unreliable) but belng perfectly adept at the usual
domestic chores involving young children, In her evidence in
chief she thought he acted with them like & robot with no feelings
vhatsoever. Children, she said, need to be cuddled, He was
though, she conceded, a loving father in his own way,

To complete the husband’s case, there were minor allegations
vhich shewed only too clearly the state of the parties’
relationship, 1f it can be so termed, after the wife returned to
the matrimonial home in February, 1992, until she left it again on
27th April, 1992,

It was plain to us that the husband relied on the
injunctions, maintained, or rather reimposed by the Court on 27th
Januvary, 1992, as shewn by his claims of her slamming the door on
him, and the struggle when rétrisving the photographs. What was
not 80 clear to us was the tolerance which he, in return, was
prepared to extend to the wife in those circumatances,

In addition, he now believes that the wife has formed an
association with another man. We have dealt with her response to
this allegation above. 1In cross—examlnation he admitted that has
'had himself formed a new assoociation with a lady, but in his case,
had been very careful, as we have stated above, nhot to make
anything of it in front of the children,

‘Finally, and most importantly, it was put to the wife that
she had manipulated the situation at the family hom¢culminating in
the scene of 24th April simply in order-to put pressure on
Housing: that N and - are the victims of this aotion and
that she then sued to deprive the father of access, when he was,
in terms, altogether the more sultable parent. This was met with
an indignant reaction from the wife who complained that the reason

'J still wakes up as she does is because she was put out of the
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houge. She is, and has been willing to give generous access:
although in her life he doss not exist, in the children’s he does,

As part of his evidence, the husbhand adduced some video
recordings. These shew the relationship which we had expected
from the admissions of the wife, namely that tha husband is a
loving father, and, as reported in the report ©f the Children’s
Officer, the children respond well to him when they see him, He
called a friend, Mr, “T , & hotelier, who stated that tha
hushand brings the children round once or twice per week to the
hotel to play with his son. He described the husband’s aptitude
ag very good, that he looks after the children well, that he is
patient, not easily excitable and never heavy handed. We accept
that evidence. He describes the children as to some extent
ingsecure and both, but J in particular, as tending to cling,
He had seen Mrs., Hart but believed that, although very pleasant,
when she was apeaking to him she was only deing so as a formality
ag her mind was already made up,

The husband was asked about the two repoxrts, made by
different Children’s Officers. ©Not surprisingly, given their
conclusions, he disagrees with them, He complains that Mrs, Hart,
in particular, attempted, as he'put it, to compraess five years of
marriage into 11/« hours, and merely followed the report of Mr.
Taylor., In particular, she was, he sald, dismissive of his
request for her to refer to Mrs. O and Miss + T
who had, he sald, evidence to provide of serious allegations as to
his wife’s treatment of N,

Miss T, . he told the Court, had provided quite
serious allegations regarding the wife’s treatment of fV . On
occasions she stated to him that she had arrived at the housae,
where she called quite freguently after the birth of '
until about 11/2 - 2 years ago and that she had seen that ' (v
would be marked, sometimes on the face and sometimes on the leg;
and that the wife would admit that she had hit ﬁj sometimes
with her hand and sometimes with a slipper.

In cross-examination, the husband who, after all had given
evidence that he regularly bathed the children when small,
confirmed his earlier evidence that he did not particularly see
evidence of this, to his recollection, .but felt that his wife was
being aggressive to N . Preased, he again confirmed that he
did not see serious marks on her when she was very young.

Mies 'ﬁ & mother of three children, the
youngest of whom was boxn at about the same time as rV
. stated that she met the wife in the maternity unit where she found
her uppity with staff, and giving her husband a lot of trouble and
anguish when he called, apparently under the impression that he
was seeing someone else,
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After the wife returned home, one or ths other lady would
telephone. If the wife were having a rough week with /V o it
would build up to three or four times per week:; or in a fair week

three times and she might possibly visit fh'lﬁlmaj Iy home twice in a
weeak,

The wife had had no family aupport when the witness knew her.
She had not seen her recently. They fell out about 18 months ago
over what the witness felt was a breach of confidence by the wife.

Quite frequently she said the wife would ring her and say she
had had a terrible sleepless night and that V. . had cried all
night, a statement not, as we recall, confirmed by the huasband in
his evidence. She often rang between 8 a,m. and 10 a.m. and found
N crying on most occasions. She would take her three
children with her, and her eldest daughter would do the wife’s
ironing; as she found it difficult to cope with the household
chores, ' :

© She, unlike the husband, had seen a elipper mark on her face,
The wife, she said, was rough with © N , but what really upset
the witness most, she said, was mealtimes. She dreaded them, If
, aged two/three years did not eat her meal she would be
slapped and sent upatairs after 20/30 minutes and be presented
with the food at the next meal.

On being pressed she conceded that the marks were fading when
she left., It was not the way ahe would bring up her child.

As for the husband whom she saw from time to time, she
considered the wife to be a very lucky lady: he was, she said,
Just the soxt of dad she would have liked to have had for her
little child. Unlike the wife (although she was lovely) he was a
natural father. In spite of her stated concern, she had not,
although she had discussed it, thought it necessary to tell the
authorities, nor as far as we understood it, at the time, the
husband, '

She agreed that she had now fallen out with the wife over
what she described as a breach of confidence.

Although she denied that her evidence was celoured by her
lack of feeling for the wife, we formad the impresasion that the
circumstances of the rift had left a good deal of feeling between
the ladies. We, therefore, approached her evidence with some
caution,

In her examination-in-chief, the wife made, in effect, a
straight denial of Miss Tx evidence; and in
particular ¢laimed (as had the husbana) that N was not
really a difficult child but really rather easy and had slept all
night at five weeks. She admitted that Miss ~ T had
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called, but not as often nor for so long as she had claimed. Aas
to striking @ NV , she claimed that Miss T " was
not telling the truth; and neither was she telling the truth as
to what happened at meal times, Almost the only point on which
her evidence agreed with that of Miss T was that
concerning the circumstances in which they fell out.

In cross—-examination she repeated her denials, If she struck
thes children she would slap them on the legs or the bottom; and
if£ she had gone too far would have telephoned her mother not Miss

. whom she categorised as not liking her, or as
having a personal vendetta against her, She would not have struck

" for wetting herself. As for her aevidence regarding meal
times, she said that although, in the early days Miss T

had called on a fairly regular basis, perhaps once or
twice a week, and although she may have been there at lunch time,
she was never there at tea time. -As for her allegation that she
had no family support, her sister, she said, was often there
around lunch time.

Further doubt was thrown on Miss T evidence,
by the evidence of her daughter, Miss S =T~ . She did
not, she told us, get on at all well with her mother: and she
neither did nor does like the wife.

Her version of events at &afh«ﬁh}vwk.differad markedly from
that of her mother. She had not seén either party to the case
for 4'/: years. She thought the father made a pretty good dad and
would have wished to be with him, because at the time N did
seem t£0 be better with the father, but there was a new baby and
jedlous feelings can arise.

Ag to the wife’s treatment of N she seemed to treat
her very well, though after J ’s arrival she tended to ignore
the older child. Before J arrived N ' got every assistance
for eating or golng to the lavatory, but after her sister arrived
had to do it herself and graw up. She had, she said, seen the
wife smack N 1f she had done something wrong ox if she were
in danger of hurting herself, but not when N 78 mother had
lost hexr tempexr with her.

In cross-examination, she stated that they weant around for
less than onae year:; that she had done the ironing but only once
or twice when badgered by her mother, She had rarely been there

at meal times and nevexr saw PJ slapped rxround the faca. When
it was put t6 her that her mother had sald that the wife had
slapped N when she had not eaten her lunch, she first

replied no, and then stated that her mother and the wife did not
get on, and, in terms, cast doubt on the. veracity of her mothex’s
evidence,



- 37 -

We agree with counsel for the husband who described Miss
s T as a witness who seemed natural and without
guile, and who seemed to mean what she said.

We agree with counsel for the husband when he submits that
the evidence of Miss T , if accepted, would be of
very great waight and have a very considerable influence on our
decision. It is therefore right to say at this point that we do
not acecept it and, without hesitation, prefer that of the wife
where it conflicts with that of Miss T ‘

Evidence was also given.by Mrs. @) who had, the
huaband explained, arrived at the house with a view to speaking to
the wife on account of personal problems of her own and had
instead spoken to him. In the course of conversation, having
mentioned to hexr that he was having a custody battle for the
children and that the wife had physically and verbally abused
them, she replied, "Yes, I know, I have seen it". Once she told
him, having come to the matrimonial home unexpectedly, before
was born, N had come to Mrs, ('3,  side, trembling 8o
much that Mrs, had offered to take her away for the day
which she did.

Mra. O wag duly called to give evidence., 8he confirmed
that she had indeed on one occasion offered to take N ~ who
is close in age to her own daughter =~ home for lunch and that

N  had indeed slipped her hand into hers. She ( N ) did
not hold it tight and i1f her hand trembled it might have been on
her (Mrs. O ‘'s) account. :

She opined that she might have said that the wife was a bit
down and lonely after she had had N ; and thought that as
she was very upset herxself, on account of her own personal
problems, she might have come over the wrong way to the husband,
She had, she sald, agreed to speak to Mrs. Hart, the Child Care
Officer, but had told the husband that, despite his insistence,
she really had not felt that she could help him,

'The husband was then questiomed as to his views on Mrs.
Hart’s report whic¢ch recommends that the wife be granted carxe and
control of the children, with joint custody to both parents., She
. had mmade the second report. He had szeen her for 1-13/« hours at
her office when she had tried to cram 5 years into 1 hour. It
was, he said, a very disjointed meeting. He had another meeting
about a month later at the family home though there was a limitation
on frankness as the children were there. The meeting lasted some
1'/2 hours, but he had received, he said, the distinct impresasion
that by this time Mrs, Hart had reached her conclusions e.g. she
had said that it is sometimes batter for the father not to have
the children asa the limited hours they have are more rewarding as
there is no involvement in the drudgery (of bringing up children).
Furthexmore, she had said, at the first meeting, that she did not
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know why she had been asked to prepare the report as the previous
officer had been better qualified than herself.

He had subsequently sent her a letter which he had been
composaing when they met, to which he had received no response. 1In
particular he complained that ahe had not been to see Mias

.+ but that of course has been remedied in these
proceedings as she has given evidence before us. He agreed that
he had seen the finighed repoxt but complained that she had not
given him the opportunity to make and justify points, All she had
done, he maintained, was to repeat the exerocilase carried out by Mr,
Taylor,

Mra. Rart, a part time Child Care Officer was called. In her
evidence in chief she confirmed the conclusions in her report, and
stated that since the report and prior to the present hearing she
had seen the wife dt her new accommodation, and had seen the
‘children again in the pregénce of the husband and of the wife, and

~ also at school. The children were happy and sattled as
they were at the time she had written the repoxt.

She was subjected to a lengthy cross-examination., In
particular she was pressed on the lengthy, and well-written letter
the husband had asent her.

It became perfectly clear that she had seen a large number of
witneases, far more than was usual, some thirteen in all at the
husband’s request, the only witness whom she had not seen being
Miss T, She agreed that were Miss T <
evidence - to the effect that the wife was a less than capable
mothar -~ to have been substantiated this might have affected her
judgment. She had not seen hexr as time was pressing.

The Court, however, has sesn Miss T and finds,
as we say, that her evidence carries no weight.

We do not think that we need to go through the cross-
examination in detail., It is sufficient to say, we believe, that
Mrs. Hart did not read Mr, Taylor’s report nor the previous orders
cof justice as she wished to make up her own mind. A8 to the
various points claimed by the husband she stated that she had not
get out his caBe as, having listened to both parties the situation
as- the marriage broke up was c¢clearly intolerable. She reiterated
her conclusion that the children were very close to the mother and
had a good relationship with the father. It was, she said, a
different relationship: good with both, but being with thelr
mother all the time, they needed their father’s £full attention
when he was with them, but when with the mother it was close and
they did not need, as she put it, to be crawling all over her.

She agreed that the husband had given his opinion that the
wife was not capable, but that all the people he suggested she
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should see had not actually been able to say that, Both parties,
she added, always find something horrible to say about the other.

"8he was then questioned on the husband’s long letter, which
set out his position in extenso, in very much the same way that it
wag gat out in his evidence.

Dealing with the wife’s financlal competence, she was dealing
with the hera and now, and the wife’s statements suggested that
she was now handling money well.

She had taken at face value what both had said, as it was
difficult to do otherwise. She had not felt it fair to see the
wlfe’s mother, the husband’s parents being then out of the Island.

" She was pressed on the wife’s family, but said that she had
understood they were protecting a daughter. In parxticular hex
report was her opinion as she saw it: she saw the wife as a
capable mother who could care for the children. She. was trying to
look at it with fresh eyes, and had to make a judgment on what she
saw during the time she was involved.

She was heavily pressed but reiterated that with two little
girls, both very young, where the husband has two jobs, is a hard
worker, trying to set up businesses in a recession, and who would
have to bring in a houaekeeper, and where the children have been
through an awful lot, the wife who works part-time and can
organise herself better for them is the person who should have
care and control, though the husband should have reasonable
access, BEven 1f the husband’g casgse, which was put to her, were
wholly proved, she was still of the opinion that the wife was in
this instance the best person to have care and control,

Obviously a report of this nature was part hearsay and part
admissible evidence of what Mrs. Hart had observed. She had
clearly, in our view, placed conslderable weight on this latter
aspect and from what ahe had herself seen - as againgt her very
considerable investigations (which did not disagree with her
conelusions) ~ was gquite clear and confirmed and maintained her
opinion as expressed in the report.

She was heavily critiéised by counsel for the husband in his
closing address: and we feel it right to say that we found her
evidence most impressive and were impressed also with the
diligence and care which she took in preparing her report.

Ag for Mx. Taylor’s report, he complained that it waé made
very quickly.

It appeared from interviews he had held he had received the
impression that the wife was loyal and caring: and, to tha
greater part the husband would not disagree with that conclusion,
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his case being founded on his view that the wife has shewn him
that she can lose control of the children and hence hexself, so
that the children are at risk from time to time. What concerned
him, he said, was not what made her lose control but the fact that
she did, He did not accept that the wife would be more relaxed
without him, because he (so he claimed) was very supportive of
both his wife and the c¢hildran.

It is this concern which persuaded him he should have care
and control. If he did, then in the shoxt term his parents would
assiat him to create a stable environment. If and when they were
to return to England the only help he would need would be a
housekeeper for clesaning duties, His wife, he envisaged, would
have access in the afternoons from time to time, but he would
object to staylng access untll the children were a little bit’
older, He thought tbis would be when they were about S5 years old
when they would be old enough t0 advise Lf they were mistreated
and . for the wife to be considered realiable. - He conceded, however;
that there was no evidence of mistreatment since the wife left at
the end ¢f April and atated that she was being supported on a
regular basis by her family. This did not prevent him from making
an application during the hearing (through his coungel) requesting
that he should have staying access three nights per week. When
the wife counter-offered that staying access should not be on the
night before a school day and that, as a condition, the husband
ghould remain in the house overnight, oxr, as her counsel put it
would be the babysitter, his counsel, on instructions, refused to
guarantee that the husband would be there at night, but would
engure that someone with whom the children were familiax would be
there. The Court took note of the refusal of what it considered
to be a perfectly reasonable request in refusing this
interlocutory application.

As for his employment, as he is self-employed, his hours he
stated can be as flexible as he wished to make them, and it wouwld
be up to him to organise his work around the achedule. His

work had to be done when the offices are empty, 80 it
would normally be done in the evenings or at weekendsm. 1In our
view this statement has to be read in the light of his refusal
‘outlined above to undertake to be in the house Lf granted limited
staying access. A8 to domestic duties, he was perfectly able to
cook, ¢lean and iron, '

Towards the conclusion of his cross-examination the husband
was asked what his Housing position would be. Be believed, and
produced a letter from the Housing Committee to the effect that he
could rent or buy property provided he continued to reaide in the
Island. He stated that he had no intention of leaving Jersey,
whether he was the principal carer or not, but that if he were to
be the principal carer, he would attempt to ralse a mortgage to
buy out the wife’s interest in&t-{fc\m\\n Mm<. This would, he
conceded, be extremely difficult ag he had no track record of
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sufficlent eaxrningsd through the company but had approached a
wealthy ex-customer.

Counsel having agreed to make further enquiry as to his
position under the Housing Law, and produced to us the husband’s
letter to the Housing Committee which we believe fairly sets out
his position, we, therefore, accept counsel’s statement. :

.Put generally, to sum up it was really the wife’s agéression,
her using the children in the matzimonial disputas, her awearing
and lack of patience which concernsed him.

" - 1

Educationally and in general morality, they would receive

better instruction from him.

In cross-examination, the husband described the children in
October/December, 1991, when they were in the matrimonial home
with him, as being generally fine, though once or twice J  wet
her bed. There were times when after access with their mother
they were a little reticent, but generally they were relaxad with
him and his parents,

He conceded, very fairly and to his credit, that when he sees
the children (three times'a week at the moment) they are
reasonably relaxed again and settled into a new routine. They are
now lass "clingy" than before.

He atil)]l gave them meals, and said that he had noticed that

N , Previously always a finicky eater was now growing up and

filling out a bit and (to his obvious pleasure) was eating better

than ever before, He had no reason to believe that the children

had been "abused" (in the broadest sense) by their mother. At the
moment it appears that the wife is looking after them well.

As to their swearing, 7 = deces use the word "bastard"
occasionally, usually when fighting with her sister. He made no
report of other bad language, and it seemed clear to ue that, 1f
the mother had sworn, it was not done in such a way as to
encourage any form of habitual bad language hy the ¢hildren.
Evidence wag given by Miss Nicola Logan, a nursery nurse who has
known the c¢hildrxen sgince they started at Nurgery.
During the three perioda which most concern the Court, viz.
October, 1991, to the end of January, 1992, from then until the
end of April, 1992, and from then until now, BShe was unable to
see any diffavence in behaviour during any period.

In the course of his cloaing address, counsel for the husband
referred the Court to several recent cages, We have taken note of
his submisgions in this respect.

We think that the most useful remarks were those of Butler-
Sloss LJ, in Re § (a Minor) August [1991} Fam. Law 302:
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"BUTLBR-8LOSS LJ, allowing the appeal, said that the child’s
walfaxe was the first and paramount consideration. here was
no presumption that ons parent should be preferred to ancther
parent for the purpcose of looking after a ohild at a
Particular aga, It was likely that a young child,
‘particularly a little girl, would be expected to be with her
mother but that was aubjoat to the overriding factor that the
child’s welfare was the paramount consideration, It was
natural for young children te Dbe with mothers but, in
digpute, it was a consideration rather than a presumpticn’,

‘Taking all this evidence and these factoxrs into
consideration, we are quite clear in our minds as to what our
judgment should be.

It is quite true, and she shewed this in the witness box,
that the wife is highly strurig and excitable. It is equally tzue
that in other proceedings she has lied - to the Court; and equally
that there have been occasiona on which she has shewn deplorably
little respect for the oxders of the Court, a factor which she may
care to take into account in her future behavicur, It is equally
true that she attempted, as she has admitted, to remove the
children in the summer of 1991 from the aegis of the husband,
whilst her behaviour during that summexr when the marriage was
collapsing shews a severe lack of self-restraint, desperate though
she may have been, as we accapt, for love and comfort from her
hushand, It was put to her that she had single-mindedly
manipulated the children for her own ends. It auffices to say
that we accept her denial,

Against that it is clear that she is a loving and devoted
mother, who has made a home for the childxen and brought her life
and spending under control,

Against that the husband in our view shews up very poorly,
It 18 clear to us from his evidence, and confirmed by her, that
from the beginning of the marriage he shewed her little affection
or understanding, particularly when she was under stress. In
particular we accept the wife’s statement that when under stress
she was told off as if she were a child,

A main part of his case ooncernad allegations of thrxee
agssaults on the children, which if they pocurred at all wera so
minor in character as to be unworthy to be placed as evidence
before us. '

As tO the wife’s assaults on him in the summer of 1991, we
consider, having heard him, that bia manner and behaviour were
such as to provoke his wife; and we note that when subjected to
pravocation, as in the assault occuzring on or about 20th July,
1991, and in that of 24th April, 1992, he was prepared to use
violance. We find that his wife had every reason to he frightened
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of him on that latter occasion, and this is A factor which we bear
-in mind, . '

As to his evidence on his finances, we find his evidence
particularly in the affidavit to be less than frank: and we are
far from satisfied that he has this side of his life under
contxol. For so intelligent a man we find the position he has
placed himgelf in to be quite extraordinary, and far from the best
interests of his family. We may add that his lack of frankness in
this area reinforced our view of his evidence in general.

We accept that he is a perfectly.competent father and that in
his own way he loves hia children. We were not, however,
impressed with his commitment to a daily routine and agree with
the wife’s comment that he would find someone else to do the work.
We note also his attitude towards the payment of maintenance for
the children. :

"+ We have no hesitation in awérding'cnre'&n&hconttol’to the"
mothexr with joint custody to both parsnts,
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