
(Samedi 

21st August, 1997 

Advocate B. I. Le Greffier Substitute~ 

Between:: De Vas Plaintiff 

lmd: Link Limited 

ihe Plaintiff io/leave to discontinue the action upon terms. Ap'plic:aU!m 
by the Defendant to strike oui the action fOI failure 10 fila a Statement 01 Claim. 

the Defendant lor a related anti 011 to be stayed the 
discontinuance of this action andiol lorll1a related action 10 be 
ner,di",,, p:!vll'!ent in luil 01 any Order for costs made in lavour 01 the Defendant upon 
the discolltinuance of this action . 

. l\.dvocate M.J. for the Plaintiff. 
Advocate N.!1. santos-Costa for the Defendant. 

Defendant 

THE GREFFIER SUBSTITUTE: Two actions have been commenced in relation 
to the same matters~ The first action was commenced by a 
Surnmons dated 17th June, 1997 J and came before the Court on 
27th June, 1997, upon which date it was placed on the 

5 List with file referenoe number 97/148. That action was in 
of various fees and expenses~ 

The second action was commenced an Order of Justice dated 
28th July, 1997 and on 15th , 1997, this ",as on the 

iO list with file reference number 97/178. In thts second 
action the same fees and expenses are clai.med but the Plaintiff 
also claims 

On 11th 1997, a representative of & Le Masurier 
15 indicated to of Crill Canavan that the Plaintiff 

20 

intended to widen their claim. & Le Masurier at first 
suggested that the action Srumnons simply be with 
the action by Order of Justice proceeding to trial Or 
alternat 
objected to 
instead that 

that the t"ilO actions be consolidated~ The Defendant 
these courses of action and his indicated 
the first action should be ;;vi thdrawll upon terms ~ 
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There was then lengthy corresporld"m,ce between the ies J
' 

respective lawyers in relation to the terms upon which the 
tvi thdrawal of the first Action should occur ~ The of the 
Plaintiff was that the situation should be treated as be 

.5 t.o the amendment of a and that t therefore; the 
Plaintiff should be ordered to pay the costs which were wasted 
reason of the '-'''''''''3'''''. Al though in the 
Defendanti's s sometimes referred to 1:<J'asted costs" it is 
clear that what inte:lded was that all the cost.s in 

10 relation to the first action be the Pla.intiff~ 

On 28th 1997, the to th,e 
Plaintiff/s were i a Su~uons 

to strike out the Summons upon the basis 
15 that no statement of claim had been filed! in accordance with the 

Royal Court Rules i within from the date upon 
,·,hich that action had been on the list. On 4th 

, 1997, the Order of ,Justice was served upon the Defendant. 
Also on 4th i 1997/ a date was fixed for the of the 

20 Plaintiff's Summons s to withdraw the first action upon 
terms. 

On 7th August, 1997, the Defendant issued a second Summons 
a of the Order of Justice the withdrawal of 

25 the first action with various alternative or additional 
ions an ication for an Order under Rule 

6/24 (3) of the Court Rules, 1992, as amended, that the 
claim contained in the Order of Justice be st the 
payment in full of any of the Defendant~s costs incurred in 

30 relation to the first action in relation to which an Order might 
be made upon disoontinuance. 

All these Summonses came before me on 21st 1997. 

35 The first and main decision '''hioh I had to make was as to 
which of the were correct in their to the Order 
for costs which to be made upon discontinuance of the first 
action. It was clear to me that all the claims made in action 
97/148 were also made in action 97/178. If it were not for the 

40 difference in the forms of action, 97/148 be commenced 
simple Summons seeking a li dated sum and 97/178 being 
corn11lenced by Order of Justice, this would have been a situation 
in which the Plaintiff \vould have leave to amend 
their and this would have been granted 

45 upon the usual terms as to costs, which in a case such as this 

50 

would have meant the costs thrown away reason of the amendment 
as the Defendam: had never filed any answer. 

of the claim is In a case such as this where no 
abandoned but a new action is 

the new action must be in the form 
being launched because 

of an Order of Justice as 
aa,m'iges, it seems t.o me to be there was a claim for 
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that the plaintiff be ord~:?red to pay a.ll the 
costs in relation to the first action and tha,t 
the Court upon the basis of costs thrown a'J.lay~ 

5 Aooordi y. the approach taken to this matter the 
Plaintiff from the start of between the Parti,es has 
been correct and the the Defendant ,incorrect ~ 
However, I am bound to take into account the fact that the 
is of step 

10 which was 1 as the Defendant has lost on 
this nt and as the Defendant ought to have consented to 
discontinuance of the first action upon the basis of costs t:hrown 
away, I ordered that the Defendant be condemned to pay the costs 
of and incidental to the of the: Plainti£f/s Surnmons on 

15 this but made no Order in relation to the costs of 
and incidental to that Surrunons~ 

I turn now to the Defendant's Summons dated 4th 
to strike out the PlaintiffJ's claim as an abuse of 

20 process by reason of the failure of the Plaintiff to file a 
statement of claim within the . At the time 
when the Defendant issued this Summons it 
fact that the Plaintiff did not intend to 
action but intended to issue an Order of 

was well aware of the 
with the first 

Justice. 
25 the issue of this Summons was both an aggressive and an 

unnecessary s . At the most I would have ordered that the 
plaintiff c y with the Rules but, in the light of the 
plaintiff's clear intention to withdraw this first action, and to 

with an order of Justice, I would never have made such an 
30 order. Accordingly, the contained in this Summons 

are dismissed and the Defendant conderrmed to pay the costs of and 
incidental thereto. 

I turn nm. to the Defendant's Summons dated 8th AUGUST f 1997 ~ 
35 By the time this Summons was issued the Defendant al knew 

that the Plaintiff was appl ng Summons for leave to 
discontinue the first action. The first of the Summons 

a of the Order of J'ustice withdrat;'Jal of the 
first action 'Vias I therefore: unnecessary ~ The second 

4Q related to the terms upon which withdrawal of the first 
action should be allowed and this was a matter which would 
al have been before me under the terms of the Plaintiff's 
summons. The third under Rule 6/24 (3) of the 

of Justice the 
45 payment in full of any costs ordered in favour of the Defendant 

upon the withdrawal of the first action. 

Rule 6/24 (3) reads as follows:-

50 "(3) Where a is liable to pay any costs under 
of (lj of this Rule, then if, 

before payment of such costs, he sULlsequently 
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an a.ction for t.he sameI' or substantial 
tbe same.t cause of action .. tlle Court may order t.~e 

rc'e,.edings in that action to be s until 
those costs are 

Clearly, it would often be appropri e where a party has 
discontinued one set of upon terms and th.en commenced 
a second simila.r set of pr·oc:e,"d.ings, for the Plaintiff not to be 
allowed to continue 'i,'llth those until the costs oJ: the 
first set of were found 
that the 
in an 

situati.on should be treated: as far as 
manner to the amendment of a ~ In the case 

or the amendment of a where the usual terms as to costs 
are upon the that is free to 

15 with the action. IL would be in the eventuality of t11at party 
refuSing to satisfy an Order for costs, after the taxation 
thereof f that the other could consider to the Court 
for a stay of those of those costs. 
That si tllation has not arisen in this case because I made an 

20 Order for costs in favour of the on the of the 
and that Order been taxed nor the 

plaintiff an it~ 

It is, therefore, for me to such a 
25 at this in time and the contained in 3 

of the SUTI~ons dated 8th • 1997, is also dismissed. 

It follows that the said contained in the said 
Summons dated 8th , 1997, wara either unnecessary or have 

30 been dismissed and I ordered that the Defendant be 
condemned to pay the costs of and incidental to that Summons. 

, I had to determine what costs the plaintiff should 
be ordered to pay in favour of the Defendant upon discontinuance 

35 of the first action~ I decided that this should be all the costs 
of an incidental to the fj.rst action tflith the exception of the 

40 

45 

(1) the costs in relation to which I had made specific 
Orders t the Defendant; 

(2) the rema costs in relation to the plaintiff?s 
Summons dated 4th 1997; 

(3) the costs rel to the withdrawal of the action and 
the terms in relation thereto; a~d 

(4) the costs incurred by the Defendant in relation to the 
first action 'Ylhich if not so incurred would have been 

50 incurred in rela.tion to the second action .. 
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I have indi.cated my di ~71 th the 

and unnecessary steps taken by the Defenda.nt~ In my 

it became clear that there Vlas not agreement between 

as to the terms upon which discontinuance of the first 

action should occur t that issue to have been before 

me as soon as >:»'ithout the entered 

into between the parties. My view on this has influenced the 

Orders for costs which r ha~\.-"'e ma.de because I have left 

both parties to bear their own costs in relation to the 

10 unsuccessful 
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