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#,% The cafe is fated thus, 3 Gosford :

Ix-a double pomdmg, raifed at the inftance of the tenants of ane Robert Char-
ters, who was heritor of a tenement of land in Edinburgh ; it was alleged, for
James M‘Lurg, That he ought to be preferred, becaufe he was donator to the
common debtor’s liferent-efcheat, which was fallen. by-his bemg year apd day at
the horn, before Matthew Murray’s comprifing. It was anfivered, for Matthew
Murray, That, notwithftanding, he ought to be preferred, becaufe the faid James
M¢Lurg had comprifed the faid tenement, and was infeft within.year and. day of
the rebellion, and'fo that liferent efcheat could not vaick, the King having a vaffal :
And albeit the faid Matthew’s comprifing was after the faid rebel .was year and
day at the horn; yet his comprifing being within year and day of M‘Lurg’s firt
comprifing,. by a& of Parliament 1661, he ought to come in pari paffi with him,
and fo would be preferable to any fubfequent gift to the firft comprifing: It was
veplied, ‘That the firt comprifer was not obliged to communicate his right to the
fecand comprifer ; there bemg no differepce betwixt voluntary dxfpoﬁtlons
whereupon infeftment followed, and compnﬁngs 5 as one infeft upon an he-
ritable right might take 3 gift of a liferent-efcheat, and thereby feclude all
pofterior infeftments, . which were after rebellion ; fo James M‘Lurg might fe-
clude this comprifer, who had done no diligence ull year angd day after .the re-
bellion. Tue Lorps did, notwithftanding, prefer Matthew Murray to the dona-
tor, and found, That his compnﬁng being within year and day of the firft, by the
a@ of Parliament, he.comes in pari paffu with him, as if his compnﬁng had been
of that {dme date ; and that the firft comprifer being infeft within year _apd day
of the rebellion, did exclnde all donators from the liferent-efcheat ; fo that, as to
thefe lands contained in the comprifing, the efcheat could not valk the King
having a vaffal ; and therefore did find, that they had a like right to the mails
and duties, accordmg to -the value of their compnﬁngs the fecond compnfer
paying the half of the charges, beflowed by the firft comprifer, for obtaining
infeftment.

Fol. Dic. v, 1. p. 18. Gogford, MS. No 845.

e
1610, Fune. - .HERRLIS against ASLOWEN.

" In an adtion of double poinding, purfued by the tenantsof Cluny, againft

_ George Herries of Terrachlie, Jobn Aflowen of Garren, and William Glendinning;
it was found, That William Glendinning, who had comprifed the property of the

lands from Terrachie, for the bygones of an annualrent of §0 merks, whereon his

author, the Laird of Partoun, was infeft, in anno 1. 593, by Tesrachle, thould be

preferred to the faid John Aflowen ; notwithftanding it was alleged, and inftantly ,
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verified, That, in anno ; long before the comprifing which was deduced in:
anno 1609 allenarly, the faid John Aflowen.was infeft in- the property, and, by
virtue of his infeftment, was in poffefion.

Fol. Dic. v. 1. p. 16.. Hope, (PoinpiNG & APPRISING.) folio 208

1629. December g, MONCRIEF against L, of BALNAGOWAN:

A COMPR‘IS‘I'NG for the King’s blench duty, found preferable to all infeftments.
anterior, by-difpofition or compsifing. * ' . : '
' Eol. Dic. v. 1. p. 16..

R :

1675, Fuly 7. ' MARGARET SCRIMZ‘EOR> against the Earl of NorTHESK. .

In a reduction; at the inflance of Margaret, as-heir to her father, who flood’
publicly infeft in the lands of ‘Auchmouthie, againit the Earl of Northefk, of his
right and.difpofition, madé to him by Patrick Guthrie, who was common debtor,
whereupon no infeftment followed until the year 1655, which- was four years
after the public infeftment upon-the purfuer’s father’s comprifing, and fo was 2
non habente poteflatem, the difponer being denuded: It was anfwered, for North-

‘efk, That.the reafon was noways relevant'; becaufe; albeit his-father’s infeftment

was pofterior, yet his difpofition was prior to the comprifing; and was granted for
the feu-duties of the lands, which was a prior ‘caufe, and did affe@ the fame be.
fore the purfuer’s comprifing ; feu-duties being debita fundi, and a real right which
affects the ground againft all fingular fucceflors.” It was replied, That the {aid dif-
pofition did only bear for-an onerous caufe and relief of ‘cautionry, and not flow-
ing from the fuperior, either by difpofition or affignation, could not give the de-
fender right to.the fame;. the fuperior having granted a'difcharge of the feu-du-
ties, the fame was extin®, and could not affe@ the lands againft a fingular fuc-
ceflor. It-was duplied, That the difpofition was affected with a back bond of the
fame date, bearing, that Northefk’s being cautioner for the feu-duties, was the
true caufe thereof ; neither could the feu-duties be faid to be extin®, feeing the
heritor was not difcharged, who was principally liable. Tue Lorps, having con.
fidered the firft reafon and reply, did {uftain the reduction of the difpofition, as be-
ing voluntary, and flowing from Auchmouthie, after he was denuded by comprif-
ing, there being no decreet obtained, nor the lands affected for the feu-duties; and
the Earl of Panmure, as donator, having only granted a difcharge, but no aflig-

* Lord Kames mentions the above, from the authority of Hope’s MS., ftating, that it is
under the fubje®, Birnch Duzy. The Editor has not yet found any fuch title in the book., The
particulars of the cafe, if afterwards found, will appear in an Appendix.



