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Competent in
an adlion of
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count of ine
tromiffions.
Found, that
he who re-
deems, ought
to pay to the
comprifer,
the year’s
duty due to
the fuperior,
although the
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given it gra-
tis to the
comprifer.
Alfo, muft
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though the
comprifer had
got the bufi.
nefs done
gratis,

" before the Lords, as is ufual in all redemptions.
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See Morice againft Orrock, 20th July 1678. Stair, v. 2. p. 637, under the
Title JurispicTioNn.

8ve Lady Crowdieknows againft the Creditors, from D Falconer, v: r. p 93
and 124. under the Title- COMPENSATIQN.

Sre. Alifon againft Auchinlecks, p. 114 w L of this Dictionarys

REDEMPTION of ATPRISINGS: amdf ADJUDICATIONS:
-—m ey , .

1625», Tl 2y Dy Kincain against BALIBURTON.

In an.adtion of redemption. batwixt. Dodor Kineaid and. Hahburtpn, fm; -
deeming of lands comprifed. by. Halibuston, and which were thereafter. comprifed,
by Dr K,mcmd and who by, virtue. of. his Qonlpuﬁn& and. 13&31 re.vr.rﬁon, intentn
ed the faid redemfftion : In the which procefs, the, parties compeasing, and, dify,
puting in.the caufe,. the defender alleged;, That. the. purfuer. aught tosexhibis, and
confign the fums, for the.which: he. had comprifed, toggther with'a.year’s;reqt, of
the:lands, dus. to the-fuperior,. for admitting; hitahis, vadal upen. the comprifing;
with. the expences made thereupen, and p{oﬁts thereof,. conform . te the:a@ of,

" Parliament,. qano. 1621, which being configned. and. given.up,to,him, he was con:-

tent, ta-renounce the.compriling.—It was anfivered,, That the defender ought not.
ta have the whole fum: configned. to him, whereupon. comprifing, was deduced,

nor the year’s duty and expernces, and profits forefaids,. in.refpe. that;by. virtue,
of his comprifing, the defender had. intromitted with. mere.of the duties of the
lands, than would fatisfy him. of all his expences, made upon the deducing of
his comprifing, and for the fatisfadion to the fuperior, and-all-the profits thereof ;
and as muclt. a8 weuld: pay him the half of his principal fum, conform to the
rental of the land, which he offered to prove was intromitted with by. the de-
fender, by virtue of "his comprifing ; and the defender contending, That this trial
ought not to be taken in this way, but that the purfuer ought to purfue there-
upon by another action, and that he ought to be compelled to exhibit the money
THe Lorps found, That it
was competent in this fame aétion, boc lco et ordine, to take trial, what quantity
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of the duties.of the lamds sempnfed were -intremitted wish By the defender, and
- found no-neceffity to put the )purfuer to any -other adtion, .or further procefs for
the fames and alfo found, That it was not meceflary to the ' purfuerinow tb .coh-
A{ign the maney, 1to. remdin idle in the wclark’s hands, in'refpect tivit the procefs
~would ‘depend. and ly ‘ower apon "the “probation to be deduced-hy the purfuer, for
weftifying of ‘the defender’s -intromiflion ‘with ‘the -duties of the comprifed lands ;
before the event -of thewhich trinl, neithet could-there be-any fentence )givenin
" this procefs, neither could it be certain, how much the purfiter fhould confign :
But before declarator fhivuld -be given teo him; the Lokps found, That He fliculd
_confign what fhould be found refting unpald to the defenider ; and'in the mean
time, -during this dependence; ‘the -defender might keep poffeffion of the lands,
‘whereby he hadno prejudice. - In this proetfs alfo the Lords found, That noth-
ing fhould be imputed to the defender, as jpaymeént to him dof any part.of the
fums,"-except o much -of the -dutids of the dands eempriled, as was really and
" a@ually uplified -and intromitted with by ‘him ; and the Losps found it net
«enough, to burden the comprifef with 'that wherewith he had no adual intromif-
fion; albeit it was alleged hy the purfu¢r, that ‘whateéver the might have intro-
m:ttéd with by the right of his-comiprifing, it fhduld be-aftribed to-hitm 4s. payngent
of his -debt pro-tunto, feeirig he having the right to meddle therewith; ho other
penfon could take up the.fame ; and his orhitting to fneddle ‘with the fme; sught
mot to caufp thefanme 4o be 16f, and fo prejudge ‘the debtor who twits thereby
fiunt,and. miglit be heavilyprejudged ; in thie like chfe, if the creditor who compri(-
od fhould uplift how 'mhuch lie pleafed, antd fuffer the reft tb ily unuplifted, which

might thercafter perith, or the tendnts Betome non jfblvendo; and fo' might ‘ever

keep the debt upon the debtor, albeit he might pay himfelf by his comprifing,
which was repelled by the Lords ; for they found, in refpe& of the words of the

2@ of Parlianient, that the compnfer could be burdened with nothmg, but that -

wherewith e had teéal intromiffion, -#11d not with that, wherewith he ‘might have
alfo intromitted. But this point is well to be confidered, in refpe of the fenfi-
* ble prejudice of the debtor, if his creditor pleafe to prejudge him; for it would
appear at leaft neceffary and requifite upon the comprifer's ﬁart that if ‘He
fhould be accountable only for fo much as he receives, that he fhould do all lawful
“and exa® aﬂigvsnce, to retover -all wiiebéto he hith #@Iﬁf by *his: eofnpriﬁng, and
~whtat He cannot recover, o reafon it Thould be aferibed ‘to him for payiment ;
‘Bit if e 1Ay Yecover it, it woull appedr to deféfve arothet edtifidethtion, 4t leaft
“he onghit 'té be denuded of the rigehit ‘to thist which he metldles it with, And
-coticerning this, the laft past of thead of Parliameit 1621 4 to be: corffidered,

which Hppears e ihcline t6 bufden édfnpnfe’fs ‘Who #ay inticindt, Whete the
comprifing i ot fraftyated by any deed, Which will make it urrproﬁtab}é In-

“this procefs alfo, the Lorbs found, thag the fiurfﬂéf ‘ought 10t to repdy to the
‘defender ‘the! year‘s duty addebted to the fuﬁ&m for rel:éwixfg of him vaflal upoh
‘ Ria '
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the comprifing, more than that which he pald to’ the fuperior ; albeit it was-al-
leged by the defender, that if the fuperior had received him gratis, forwefpe of

blood or favour, or fuch other refped, as might have moved the fuperidr, yet that

was no.reafon that it fhould be profitable to this purfuer, but that h‘e'ob’ght'to/
pay the whole duty ; which was - repelled by the Lorbps, in' this cafe, where the

. {upetior takes a moderate compofition from the comprifer, and where the fame
~.doth not proceed upon any perfonal refpect born by the fuperior to the perfon

comprifer, more than to another perfon; for it were hard to give the comiprifer:
of lands, holden of the King, any more than is deburfed to the King’s Officers,
for compofition ;: and the like ought to be with the fante reafon. in comprifings.
of lands, holden of other fuperiors ; but where there is. donationt for perfonal ref-.
peds to the comprifer, it is of another nature; for then alfo I think the Judge -
may modify, and the comprifer ought not to have all.

This laft part of this decifion was altered by the Lorps ; for they f()und, upon;-

“the 17th of July 1625, in this fame ‘procefs, that he who redeems from a com-

prifer, ought to pay the year’s duty of the lands, which is due to the fuperior by
the act of Parliament, albeit the fuperior had given it gratis.to the comprifer. ;

" for if he had received him in the lands for fervice, or becaufe he was of kin or

No 2.

An apprifer
may repair
the houtes,
and, upon re-
demption, is
entitled to
reimburfe-
ment ; but he
ought to
afcertain in ¢
an ation, the
ftate of them
at the time of
comprifing,
and get the
warrant of a
judge.

- friendfhip to him, or for any other perfonal refpects, that ought not to be profitable-
. to the redeemer.

“And ficklike in the expences made by the comprifer, in.de-
ducing of’:his comprifing, albeit he' had gotten all done to him gratis, yet it is no

- reafon that the redeemer fhould be free ‘of paying to the comptifer of the ordi-

nary expences, which in fuch cafes'are in ufe to be paid ordinarily by others;
and this the. LORDS found they would: keep hereafter, always when fuch cafes oc-
curred.. : |

Alt; Nzca/foﬂ ' CIe‘rk Glbﬁm

Fol. ch. /% o p 22.

. A&;_Hopt‘, & Lawtze..
Durie, p. 17@,

: . . . ) )

1628.. November 29.. James LiviNesToN against L. Bass:

I~ this purfuit, a comprifer was found might beftow charges for entertaining of
the houfe, and dwelling-place, being upon the comprifed lands, for preferving
of themin the fame eftate, wherein they were the time of his comprifing ; and
alfo for entertaining the barns and byres, which were. thereupon ; as well which
were upon the principal mains, as upon any other rooms, which were comprifed ;
and albeit, the faid rooms were poflefled by the tenants, and had not been before
laboured by the heritor ; and that he might beit, and repair the tenants houfes,
the neceflary expences whereof, deburfed by the comprifer, the Lorps found,
ought to accrefce to the reverfion, and fhould be refunded to him, the time of
the redemption of the lands from him; and, therefore, the Lorps found, that



