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Which vcxccptxon was. found relevant, albeit - the purstei: rephcd that the con-
firmation was done post hane litem-ceptam, and after he was summoned, and af-
ter the day of compearance therein, and also ‘that he had intromitted with his
- father’s goods before the confirmation ; which precedmg intromission could
not be purged by the subscqu,ent confirmation, to exclude the action which
arose to.the ereditor thereby before that confirmation, ‘and - he Was in mala fide
to do the same in prejudice of this creditor. Which feply was repelled and

the exception sustained, seeing. the confirmation, albeit afiér the intenting of

the cause, was within less than a year after the Hefunct’s decease.

- The samé was found before in this same session betwixt the rehct of Robert
Dawling and James Hume, where the Lorps. found mo’ process against James
Hume as intromitter, the ‘bairns.of the defunct being confirmed executors to
Ium: within' year: and day, albeit after the intenting of the cause. -

0 Act. - Al Mewat..
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ma7, f;"uiy 17 - FRASER agaimt L. MoNIMUSK..

', JOHN FRAS.ER having convcned the Laird of Monimusk for payment to hxm

_of a debt of his father’s, unto. -whom he was heir, at least had behaved himself

as heir, by intromitting such sundry heirship goods and gear;. viz. a. silver bason,

and laver, napery, &se.; excepted, That what intromission he had, was by vir-

- tue that he was curator to hxs eldest brother,. who was idiot and heir to his.
father, which intromission. was nccessary Replied, That since his brother’s-
decease, he had used thcse goods. Albelt some -were: moved because the be-
ginning of his possession was not vitious, yet 1t was. found in usmg them he:

had behaved himself as heir..

Spottz.fwood (HEIR and HEIRSHIPS Dpe 1 36

* K Durle reports this case. - -

I‘N an actzon af ﬁre mstance of one Fraset against ‘the L. of Mommusk “for-
payment of 500 tirerks contained in his' umquhile father’s bond, for the which.
the defender was convened as behaving hipself as héir-to his umquhile bro--
ther, which ‘brother-was served heir to their father, who was debtor by intro-
‘mission. with his brother’s heirship- goods, and "the pursuer having specially
condescended upor the quantxty ‘of ‘the- goods 5o intrémitted with by the de-
fender, and upon the manner of his intromission-and. quality of the deeds done-
by him to make hxm heir thercby, viz. that he after the defunct’s decease, re-
tainied the pOSSﬂSSIOD 6f the best bason, and sﬂver spoons, and timber-beds and:
boards whxch after l:us saxd hrothers decease, who - died ﬁve years. since, all.
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this time since he hath used in his house at ordinary times of eating, as he’
would have used if the same had been propeily his own ; and. the defender.

alleging that that qualification of using was not enough, except that he could
allege that he had disponed upon these particulars, seeing they were not the
worse of that manner of using condescended on, specially seeing the figst time:
of the defender’s intromission ought to be respected, at which time his brother,

. to whom he is convegned as heir, was then living, who being declared idiot, and

he served tutor to him, his intromission then as tutor, albeit he retained the.pos-
session since his decease, being® of such goods which he could not cast out of
his house, and so in effect the intromission was necessary, and the same not
being deteriorate, and which he- offered to make forthcoming as good as they
were the time of the defunct’s decease, therefore -he could not thereby be
found to be heir: Tre Lorbs repelled the exception, and-.found the using
of the foresaid particulars at table, viz. the bason and spoons, washing therein,
and supping and eating with the spoons, and eating upon the board, and lymg
in the bed to be a sufficient qualification being proved, to make the defengder
heir, notwithstanding of the offer to make the same forthcoming as good as
they were; and that albeit the first time of his intromission was as tutor as
said is, which was repelled by the Lorps, and the foresaid qualification of uéing
and retaining of the possession ‘'so leng after the defunct’s decease was sustain-
ed, seeing during that time the defender, if he had intended to have beén
freed of the danger of being heir, ought to have meaned himself to the Lorps,

and craved inventory to have been made of the goods, -&c. as use is in such

cases, which not being done, he hath prejudged himself. Yet 1 cC Cujuscunque
rei et negotzz initium inspiciendum et causa, non finis.

Act. Baird, Alt. Lermonth, - Clerk, Gibson. 7
' ‘ .Durzc’, P2 56
) ’ ***. Kerse repprfs this case.

Founp, That the retention of heirship goeds by Monimusk which he con-
cealed while after his father’s death as tutor to Duncan Forbes, his eldest bro~
ther, and heir to his father, who was served idiot; induced behaving as heir ‘
to Dancan, his brother, to whom he was apparent heir, and that ex boc .rolo be-
cause he used the heirship goods after h1s brother’s decease

Kem‘e, MS jbl I 39

= «* This case is also reported by Auchmleck

- THE Laxrd of Mommusk bemg pursued by one Fraser as heir to his brother
Duncan, who was heir to their father, who was obliged by his bond to the pur-
suer for.a certain sum of money, at least as behaving himself as heir to his
brother Duncan by intromission with certain heirship goods and gear pertains

!
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mg ta; ﬂxe said Duz}ea;a‘; ang; using the saxd henrs”lup goods ; after hls ‘brother’s.
deczase; . to. 'which it was.enswered, That the sa;d Duncan ’oemg idigt, and

the: d,efender hxs,t,utor hig i itromission was necessary, and he offered to make

‘the goods forthcommg Tue Lorbds found the libel reIevan;t ‘and repelled the’

.exception,iin respect the defender made use: of the he1rsh1p gear after h;s bro-
ther’s decease, to Whom he was appointed he1r
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1629 Fe&mary 140 o STE}ZEN agazmt PATERSON

Cien clsder o '
ONE ,Patersombemg convened ,as helr to ‘his father. lohn Patcrson, by intro-

w A

mxssxon)thh lp;&heucshxp goods», for payment of a debt of 1000 merks owing
by hisfather, apd the, dequder purging hxs mtromlssmn by warrant of thé

- Lorps granted tq the defender,. and. dmected to- the Ballies of Edinburgh, to-
make inventory of the goods. bemg in Jhis father’s §- house’;; 3 accordmg whereunto
inventory: was. made -the .ggods. eontamed in the Whlch ‘inventory are extant to

‘be" made forthcoming ;. w{lerefore he -alleged, That he cou}d not: thereby be

convened as.-he 5 and.the, pursuer replying, That- by and. attour the . goods.-

* eontaiped in the invgntory, the. defender had mtromitted wuth his father’s bible,
a.musket, a sword, a stand, of cur;ams, and two pxlloWs whxch were the: best
his-father had,and. which were heirship, ‘which.the defepdet had used; afid weré
net ‘contained in. the inyeatory, si.these. ‘pamculats, and thls manner of mtro-
mission,. Rlbeit both: the. W{xcnla;svwere few and llpﬂe worth and also that the

defender’s intromission was only qdahﬁed in usmg ‘of them and not in dxspon-v
ing of them or makmg any advantageous use or beneﬁt thereof, was sustained.

to. make hxm hexr ﬁnd subjet:f'to pay‘tbe debt of 1000 merks..
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Acf. —_— ‘Al Aiton, Clerk, Hay.

- ' ’*MMM p. 28. Durie, p. 426

L This case i also” reported bfAuchmleck
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L Feb. 14 89 Marcb ;3.-»—ANDREW S'mvm pu:,sues Wiham Paterson as heif tos

his. fathen, ‘at leabt sncmﬁsnr titulo - lucragngo; at: leastf mtmxmtter w;th certain:

‘heirship gdods and gesr-for;payment. ¢ of .1000 merks 50 but by ‘the defender it is '
answered to that part ef the altematwe sconcerning. hexrshnp goods and ‘gear, -
‘that dfter his father’s. decease, he obtamed a. warranc of “the Lords to a Bailie’
.. :and a clerk to take up.inventory of the gear. within the’ house, which he is con_.
. ‘tent'to:make forthcoming.: Iv.was 7eplied by. the- ‘pursuer,. That he offers him
to prove that he inttomitted with other partlculars condescended upon by and.

attour the gear contained in thesinventory, vxz. the best of each sort, and used.
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