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Which exception was found releyant, albeit the pursser replied, that the con- No 17.
firmation was done port anc litem--ceptam, and after he was summoned, and af.
ter the day of compearance therein, and also that he had intromitted with his
father's goods before the confirmation; which preceding intromission could
not be purged by the subsequent confirmation, to -exclude: the action which
arose to the creditor thereby before that confirmation, and he Was in mala fide
to do the same in prejudice vf this creditor. Which keply was repelled, and
the exception sustained, seeing the coinfirmation, albeit after the intenting of
the cause, was within less than a year after the ttefunct's decease.

The same was found before in this same session betwixt the relict of Robert
Dawling and James Hume, where the LORDS. found no process against James
Hume as intromitter, the tbairns of thZ defunct being confirmed executors to
him within year and day, albeit after the intenting of the cause.

Act. Alt. Mwat.,

Dudie, p. x6.

1617. July 17. FRAS against L. MONIm SK .

No 1836
JoH, FkASR. having- convened the Laird of Monimusk for payment to hin

of a debt of hi% father's, unto whom he was heir,, at least had behaved himself
as heir, by intromitting suchsundry heirship goods and gear,. viz. a silver bason,
and laver, napery, &c.; excepted, That what intromission he had, was by vir-
tue that he was curator to his eldest brother, who was idiot and heir to his,
father, which intromission was -necessary.. Replied, That since his brother's

decease, he had used these goods. Albeit some were moved, because the be-
ginning of his possession was not vitious, yet it was. found in using them he
had behaved himself as heir..

Spottiswood, (Hzm and HEiRSniPs.) p. 136.

*** Durie reports this case.

an attior't tfl ie >iistance- of one Fraser against the L. of Monimusk, for
payment of 'oo- Ierks contained in his umquhile father's bond, for the which
the defender was coivened as behaving himself as heir to his umquhile bro-
ther, which brother was served heir to their father, who was- debtor by intro-
mission with his brother's heirship goods, and'the pursuer having specially
condescended upon the quantityof the goods. so itiitrdiitted with by the de-
fender, and upon the manner of his intromisiot-and quality of the deeds done,
by him to make him..heir thereby, viz. that he, 4dier the defunct's decease, re-
taiied the possession of the best bason, and silver spoons, and timber-beds and
boards,. which after his. said brother's decease who -died five years since, all
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NO I this time since he hath used in his housk at ordinary times of eating, as he
would have used if the same had been properly his own; and the defender
alleging that that aualification of using was not enough, except that he cbild
allege that he had disponed upon these particulars, seeing they were not the
worse of that manner of using condescended'on, specially seeing the ficst time
of the defender's intramission ought to be respected, at which time his brother,
to whom he is convened as heir, was then living, who being declared idiot, and
he served tutor to him, his intromission then as tutor, albeit he retained, the pos.
session since his decease, being* of such goods which he could not cast out of
his house, and so in effect the intromission was necessary, and the same not
being deteriorate, and which he offered to make forthcoming :as good as they
were the time of the defunct's decease, therefore he could not thereby be
found to be heir: THE LORDs repelled the exception, and-.found the using
of the foresaid particulars at table, viz. the bason and spoons, washing therein,
and supping and eating with the spoons, and eating upon the board, and lying
in the bed to be a sufficient qualification being proved, to maje the defenler
heir, notwithstanding of the offer to make the same forthcoming as good as
they were; and that albeit the first time of his intromission was as tutor as
said is, which was repelled by the LORDS, and the foresaid qualification of using
and -retaining of the possession so long after the defunct's decease was sustain-
ed, seeing during that time the defender, if he had intended to have been
freed of the danger of being heir, ought to have -meaned himself to the LoRDs,
and craved inventory to have been made of the goods, &c. as use is in such
cases, which not being done, he hath prejudged himself. Yet I. C. Cujuscunque
rei et negoti initium inspiciendum et causa, non jinis.

Act. Baird. Alt. LermoWnh. Clerk, Gison.

Durie, p. 256.

*** Kerse reports this case.

FOUND, That the retention of heirship goods by Monimusk which he con-
cealed while after his father's death as tutor to Duncan Forbes, his eldest bro-
ther, and heir to his father, who was served idiot; induced behaving as heir
to Dncan, his brother, to whom he was apparent heir, and that ex boc solo be.
cause he used the heirship goods after his brother's decease.

Kerse, MS. fol. 139-

*** This case is also reported by Auchinleck.

THE Laird of Monimusk being pursued by one Fraser, as heir to his brother
Duncan, who was heir to their father, who was obliged by his bond to the pur-
suer for.a certain sum of money, at least as behaving himself as heir to his
brother Duncan by intromission with certain heirship goods and gear pertaine,

EinJ.
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i* g0 41fe, said Duncan; agll, psing-the said hqi'hip goods after his brother's No x8
de,qsef ite- whichit 'a? nrw'd, That the said Dunean being idiot, and
the dpfeder his4utor, hisjtrwggision was necessary, and he offered to make
the goods forthcoming. THE LoREs found the libel relevant, and repelled the
exceptoi respmect thc defender made use of the heirship gear after is bro-
ther's decease, to whom he was appointed heir.

Aucbinlck, MS. p. r.

x629. February 14. SyN against PATERSON.

ONg Pateybespng convenedas heir to his father. John Paterson, byintro-
Paterso being o byfito

saisPIon) Pi 14s lcirship good for payment of a Udt of ioo merks owing
by hiefaby, 'and the defeder purgipg, his intrqmission by warrant of the
Loma. granted t the defender,, and' directed to the B1ailies of Edinburgh, to

~ke~ ialvntoryr cthe goods being in.his father' house according whereunto
iaryoqtory wasp rade; thegodsco aiged in thq which inventory are extant to
be niqde fptlycoming; i"ere re lbe alleged, That he could not thereby be
convetke#as he; aahe pursuer replying, That by and 'attour the goods.
contaip d in the invantory, the 4efaeder had intromitted with his father's bible,
a muket, a sword, a stand of cuins,ad two pillos, which were the best
his father had,and which sr kgrship~whichthe de £4ide had used, Od were
sot contained iln the invenrory ethese iparticulars, and this manner of ihtro-
mission, hibeit botlthe pggighas~wece few and litle worth, and also that the
defender's intromission was only ildalified in using of them, apd' not in dispen-
ing of them or making any advantaeous use or benefit thereof, was sustained
to make hini Ifhi nd subjetfto -fafthe debt of 1oo merks.

Act. -. -'.- Al. Aton. Cerk, Hay.

al p. 28. Durie, p. 426..

*** This case is als reported 'bfAuchinleck:-

Feb.- 14. &:)ac squaE 'prEN pureW m\ iteison as heif to
-bis father, ait AcAst scor 4iuled-uprfizo at. least lpremitter with certain
heirahip goods and gorpye opf xooo merks bUitby tie defender it is'
ankvered to that part of the alternative concerning. heirship goods and gear,
tha. ifter his fathe'sv deregge he obtained a warirant of 'the Lords to a Bailie
and a clerk to take up inverqtory of the ear within the house, which he is con_
fent to niake forihconling: Xt was replied by the pursuer, That he offers him
to prove that he inttomittd with 6ther particulars condescended upon by and
attotir th'e gea contained in the inventory, viz. the best of each sort, and used

Set.T; ZI


